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PREFACE 


TO  THE   FIRST  EDITION. 


IN  a  jurisprudence  where  the  judgments  of 
the  past  are  to  regulate  those  of  future 
times ;  where  that  which  has  been,  is  to  form 
the  rule  of  that  which  is  to  be,  the  utility  and 
importance  of  transmitting,  to  those  who  are 
yet  to  come,  decisions  of  our  days,  to  be 
acknowledged,  need  only  be  named.  The  in- 
conveniences resulting  from  the  want  of  a 
connected  system  of  judicial  reports  have 
been  experienced  and  lamented  by  every  mem- 
ber of  that  profession  for  whose  use  the  fol- 
lowing sheets  are  peculiarly  designed.  The 
determinations  of  the  court  have  been  with 
difficulty  extended  beyond  the  circle  of  those 
immediately  concerned  in  the  suits  in  which 
they  were  pronounced  ;  points  adjudged  have 
been  often  forgotten,  and  instances  might  be 
adduced  where  those  solemnly  established, 
have,  even  by  the  bench,  been  treated  as  new. 
If  this  can  happen  to  those  before  whom  every 
subject  of  debate  is  necessarily  agitated  and 
determined,  what  must  be  the  state  of  the 
lawyer  whose  sole  information  arises  from 
his  own  practice,  or  the  hearsay  of  others  ? 
Formed  on  books,  the  doctrines  of  which  have 
in  many  respects  been  wisely  overruled,  he 
must  have  frequently  counseled  without  ad- 
vice, and  acted  without  a  guide.  To  alleviate 
these  "embarrassments,  and  disseminate  that 
which  it  concerns  all  to  know,  the  following 
reports  have  been  undertaken.  Their  con- 
tinuance will  be  regular  by  quarter-annually 
publishing  in  each  vacation  the  decisions  of 
the  last  preceding  term. 

The  reporter  would  ill  deserve  the  favors  he 
has  received  did  he  not  in  the  fullest  manner 
avow  their  extent.  Their  honors  on  the  bench, 
with  a  kindness  and  warmth  of  encouragement, 
for  which  far  more  is  felt  than  it  is  possible  to 
express,  have  unreservedly  given  their  written 
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opinions,  and  the  whole  bar  has  frankly  and 
generously  afforded  their  cases,  and  every 
other  communication  that  was  wished'  or  de- 
sired. To  these  aids  the  clerk  of  the  court  has 
added  an  unlimited  recurrence  to  the  papers 
and  pleadings  his  office  contains. 

From  this  enumeration  of  assistances  it  will 
appear  that  the  reporter's  exertions  have  been 
reduced  to  little  more  than  arranging  the  ma- 
terials received,  and  giving,  in  a  summary 
manner,  the  arguments  adduced.  In  stating 
these  it  has  been  necessary  to  condense;  to 
shorten,  but  not  to  deviate  from  the  path 
counsel  have  been  pleased  to  elect.  So  little 
has  this  been  done,  that  in  some  instances  it 
has  been  thought  right  to  tread  in  their  steps, 
and  the  very  words  have  been  adhered  to, 
because  they  have  been  considered  as  mirrors 
reflecting  the  case,  without  which  it  would 
often  be  impossible  to  behold  it  in  the  light 
represented  to  the  bench.  To  omit  altogether 
what  the  advocate  has  urged,  and  specify  his 
points  alone,  has  more  than  once  been  suggest- 
ed ;  but  believing  the  reasonings  of  the  barrister 
to  form  the  link  which  connects  the  case  with 
the  decision,  it  was  thought  impossible,  with- 
out in  some  degree  preserving  the  language  of 
the  pleader,  to  do  justice  to  either.  Notwith- 
standing every  endeavor  to  render  this,  it  must 
be  confessed  that  it  has  not  always  been  ac- 
complished ;  and  the  eloquent  in  the  law  will 
often  have  to  regret  the  inadequacy  of  their 
reporter.  For  this  their  forgiveness  is  entreated : 
the  fault  is  not  in  the  man,  but  the  nature  of 
the  thing.  Where  is  the  original  that  in  the 
copy  has  not  lost  fire  and  color  ?  With  this 
apology  the  reporter  takes  his  leave  of  a  bar  to 
whom  he  is,  in  every  sense  of  the  word,  truly 
obliged.  GEORGE  CAINES. 

New  York,  February,  1804. 
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PREFACE 

TO  THE  SECOND  EDITION. 


A  SECOND  edition  of  the  following  reports 
being  called  for,  they  are  now  offered  to 
the  profession  with  some  alterations,  and,  it  is 
hoped,  with  some  amendments  also.  To  re- 
move every  fault,  by  casting  the  whole  work 
in  a  new  mould,  has  not  been  attempted. 
There  are  therefore  imperfections  in  the  origi- 
nal execution  which  still  remain.  These  were 
the  necessary  results  of  a  mistaken  deference 
to  the  statement  of  the  cases  as  furnished  on 
the  arguments,  and  a  fear  of  expunging  from 
the  opinions  of  the  bench,  any  part  of  what 
had  been  publicly  delivered. 

Encouraged  by  legislative  patronage,  and  a 
permission  to  exercise  his  own  discretion,  the 
author,  in  the  second  volume,  began  a  little  to 
dress  the  cases  in  his  own  language,  and  to 
discard  from  the  opinions  of  the  judges  the 
statement  of  facts,  by  which  they  were,  when 
delivered,  in  general  preceded.  It  is  therefore 
believed,  that  in  the.  second  and  third  volumes 
the  defects  of  the  first  have  been,  for  the  most 
part,  avoided ;  and,  it  is  presumed,  that  even 
in  the  first,  they  are  now  in  a  great  degree 
corrected. 

The  marginal  extracts  of  the  principles  of 
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the  decisions  have  been  left  untouched.  They 
have  been,  on  mature  reflection,  deemed  far 
more  useful  than  the  algebraical  report  of  the 
case,  through  the  aid  of  all  the  letters  in  the 
alphabet,  lately  adopted  by  Mr.  East  and 
others,  concluding  with  a  "held,"&c.,  leaving 
to  the  student  the  labor  of  separating  the  gold 
from  the  dross. 

The  decisions  referred  to  from  the  MSS.  of 
Kent,  (jli.  J.,  were  taken  by  the  author  from 
manuscript  notes  lent  to  him,  while  reporter, 
by  the  Chief  Justice  in  the  intervals  of  court 
during  term,  but  of  which,  from  the  facility 
afforded  by  writing  short  hand,  the  author  was 
enabled  to  copy  nearly  the  whole.  The  cases 
reported  in  2  Games'  Cases  in  Error  were  given 
to  him  by  Mr.  Coleman  on  his  quitting  the  bar, 
and  had  been  furnished  to  him  by  the  bench 
with  a  view  to  their  being  printed.  Most  of 
them  have  been  since  published  in  Mr.  John- 
son's Cases  ;  those  which  were  misreported, 
correctly  ;  the  matter  of  the  others  either  a 
little  added  to,  or  the  phraseology  a  little 
varied. 

GEORGE  CAINES. 

8th  April,  1813. 

CAINES'  REPS.,  1. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE   OF  NEW  YORK 


MAY  TERM,  IN  THE  TWENTY-SEVENTH  YEAR  OF  OUR  INDEPENDENCE. 


1*]  *BOGERT  AND  LEWIS,  Executors  of 

BOGERT, 

V. 

HILDRETH,  Sheriff  of  Montgomery. 

Venue— Escape— Action  for — Judgment  Recorded 
in  Another  County. 

In  an  action  for  an  escape  from  prison  in  one 
county,  that  the  judgment  on  which  the  suit  against 
the  prisoner  was  founded  is  of  record  in  another 
county,  is  not  such  a  substratum  as  makes  the 
action  local  where  the  judgment  is  recorded. 

Quaere,  if  the  county  where  an  escape  happens  be 
not  the  proper  county  for  the  venue. 

Citations— 1  Wils.,  136 ;  7  Co.,  1 :  1  Lev.,  114,  286 ;  2 
Black.,  1069 ;  6  Term  R.,  363 ;  7  Co.,  1 ;  Cro.  Eliz., 
574;  Wils.,  336;  Plowd.,  37  1). ;  Sty.,  107;  2  Bl.  Rep., 
240 ;  2  Durn.  &  E.,  238 ;  llnd.,  275 ;  6  Durn.  &  E., 
363. 

THIS  was  an  action  for  an  escape  from  exe- 
cution. The  venue  was  laid  in  the  city 
of  New  York. 

The  defendant,  at  a  former  term,  on  an  affi- 
davit stating  the  cause  of  action  (if  any)  to 
have  arisen  in  the  County  of  Montgomery, 
and  adding  that  his  witnesses,  who  were 
numerous,  resided  in  that  county,  moved  to 
change  the  venue  from  New  York  to  Mont- 
gomery. 

It  was  then  contended  that  this  action  was 
so  far  local  that  the  plaintiff  was  bound  to  lay 
the  venue  in  the  county  where  the  prisoner 
had  escaped  ;  but  the  court  was  of  opinion 
that  the  suit  was  transitory  ;  that  the  plaint- 
iffs had  a  right  to  lay  the  venue  where  they 
pleased,  in  the  first  instance,  and  the  defend- 


NOTE.— Transitory  action— Escape. 

An  action  for  an  escape  is  transitory.  Harris  v. 
Wilson,  2  Wend..  627 ;  Pearce  v.  Atwood,  13  Mass., 
324 :  Wright  v.  Martin,  Styles,  107  ;  Jones  v.  Pem- 
berton,  7  N.  J.  L.,  350. 

Actions  on  contracts,  for  personal  injuries  and  for 
injuries  to  personal  property  are  generally  transitory, 
and  follow  the  person  or  of  forum  the  defendant. 
Glen  v.  Hodges,  9  Johns.,  67 ;  Gardner  v.  Thomas, 

14  Id.,  134 ;  Smith  v.  Bull.  17  Wend..  323 ;  Shaw  v. 
White,  6  Munf .  (Va.),  112 ;  Northern,  etc.,  Ry.  Co.  v. 
Scholl,  16  Md.,  331 ;  G«nin  v.  Grier,  10  Ohio  St.,  209 ; 
Haywood  v.  Johnson,  41  Mich.,  598. 

Actions  against  a  public  officer  for  acts  done  by 
virtue  of  his  office,  must  be  brought  in  the  county 
where  the  cause  of  action  arose.  People  v.  Fowler, 

15  N.  Y.  Super.  Ct.,  233. 
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ant  enjoyed  the  common  privilege  of  changing 
it  on  the  usual  affidavit.  A  rule  was  there- 
fore made,  that  the  venue  should  be  changed 
from  the  city  of  New  York  to  Montgomery, 
unless  the  plaintiffs  within  twenty  days  should 
stipulate  to  give,  on  trial,  material  evidence, 
arising  in  the  city  of  New  York.  The  plaint- 
iffs did  stipulate  accordingly,  and  transmitted 
a  notice  of  it  to  the  defendant's  attorney,  [*2 
by  mail,  to  Johnstown,  in  Montgomery  County ; 
four  days  after  which,  and  before,  according 
to  the  course  of  the  mail,  the  defendant  could 
have  received  the  notice,  he  pleaded  in  bar 
fresh  pursuit  and  recaption  before  action 
brought. 

Mr.  Riggs  now  moved  that  the  plaintiff  be 
discharged  from  his  stipulation,  on  the 
grounds,  first,  that  the  substratum  of  the 
action  being  the  judgment  against  McDonald, 
which  was  filed  in  New  York,  the  cause  of  ac- 
tion arose  there  ;'  and  second,  that  the  defend- 
ant, having  pleaded  before  he  received  notice 
of  the  stipulation,  had  waived*  the  rule  for 
changing  the  venue. 

LIVINGSTON,  «7. ,  delivered  the  opinion  of  the 
court: 

This  is  a  motion  to  vacate  a  rule  entered 
the  last  term,  "  for  changing  the  venue  to 
Montgomery,  unless  the  plaintiffs  would  un- 
dertake to  give  evidence  material  to  the  issue 
arising  in  the  city  and  county  of  New  York." 
It  is  now  said  that  the  court  committed  an 
error  in  changing  the  venue  ;  because,  there 
being  matter  01  law  and  matter  inpais,  material 
to  the  issue,  in  different  counties,  the  plaintiff 
might  elect  to  lay  his  action  in  either ;  and 
that,  in  such  cases,  it  cannot  be  changed,  un- 
less for  urgent  or  particular  reasons.  This 
rule,  when  well  understood,  is  a  salutary  one, 
but  it  does  not  apply  to  this  case  ;  it  means 
that  when  official  acts  are  done  by  the  defend- 
ants in  several  counties,  some  of  which  are 

1.— See  Mellor  v.  Barber,  3  D.  &  E.,  387;  Plnkney 
v.  Collins,  1  D.  &  E.,  571;  Clissold  v.  Clissold,  Ibid., 
647. 

2.— Talmash  v.  Penner,  3  Bos.  &  Pull.,  12,  pleading 
pending  a  rule  nisi  to  change  the  venue  no  waiver, 
and  the  venue  changed.  Nor  taking  out  a  sum- 
mons for  further  time  to  plead.  Wilson  v.  Harris, 
2  Bos.  &  Pull.,  320 ;  Shipley  v.  Cooper,  7  D.  &  E.,  698 ; 
Moses  v.  Stevenson,  1  Taunt.,  58;  post,  Vol.  II., 
p.  379. 
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matters  of  record,  and  others  of  fact,  there 
the  plaintiff  has  his  election.  Thus,  in  the 
case  of  Griffith  v.  Walker  (1  Wils.,  836), 
which  was  an  action  against  the  sheriffs 
of  Radnorshire,  for  a  false  return  to  a 
itcire  facias,  the  venue  of  which  was  laid 
in  Herefordshire,  it  was  alleged,  on  demurrer, 
that  the  action  ought  to  have  been  laid  in 
Radnor,  because,  whatever  acts  the  sheriff 
does  officially  must  be  done  in  his  own  county, 
or  at  least,  the  law  supposes  them  done  there  ; 
but  the  court  said,  the  sheriff  may  indorse  his 
writ  anywhere  ;  and,  as  it  is  alleged  that  he 
did  this  in  Herefordshire,  the  plaintiff  has  his 
election  to  lay  his  action  where  he  can  prove 
the  fact  done.  Here  the  return  was  matter 
of  record,  but  it  is  not  on  that  account  merely 
that  this  election  is  given,  but  because  the 
sheriff  was  the  party  who  made  that  return, 
which  was  the  gist  of  the  suit.  If  this  return 
had  afterwards  been  filed  (as  was  no  doubt 
the  case)  in  the  office  of  the  Court  of  King's 
Bench,  it  would  not  have  justified  the  laying 
3*1  of  the  venue  in  that  *county.  In  the  case 
before  us,  it  is  said  that  the  judgdment  roll 
against  the  party  who  escaped  is  filed  in  an 
office  kept  in  the  city  and  county  of  New 
York,  and,  therefore,  the  venue  cannot  be 
changed.  This  judgment  was  no  act  of  the 
sheriff 's,  and,  therefore,  not  like  the  case  of  a 
return  made  by  him  in  a  particular  county. 
Nor  is  it  the  ground  of  this  action,  which  is, 
emphatically,  the  escape  from  the  jail  of  Mont- 
gomery. 

A  principal  reason  for  permitting  a  plaint- 
iff to  retain  the  venue  where  he  has  laid  it, 
arises  from  the  circumstance  of  his  having 
material  witnesses  there.  This  rule  should 
not  be  abused  by  too  much  refinement.  If  the 
recovery  against  the  party  who  has  escaped 
must  be  given  in  evidence  on  the  trial,  it  may 
be  done  by  exemplification,  which  is  the 
proper  way  ;  and  this  may  be  carried  without 
expense  to  Montgomery.  Bulwer's  case,  in  7 
Co.,  1,  only  determines,  and  that  on  demurrer, 
that  an  action  for  maliciously  outlawing  the 
plaintiff  might  be  laid  in  the  county  where  the 
capias  utlagatum  was  executed  ;  and  not 
necessarily  in  Middlesex,  where  the  wrong  was 
commenced  by  issuing  the  capias  ad  satisfacien- 
dum.  This  decides  nothing ;  for  although 
the  plaintiff  may,  in  many  cases,  in  the  first 
instance,  choose  his  venue  (see  Gilbert  v. 
Martin,  1  Lev.,  114,  286  ;  Mayor  of  Berwick  v. 
Ewarl,  2  Black.,  1069),  it  does  not  follow  that 
the  defendant  shall  not  change  it,  or  that  the 
court  would  not,  in  that  very  case,  have 
changed  it,  on  the  common  affidavit.  The 
case  of  Cameron  v.  Gray,  in  6  Term  Rep.,  863, 
is  subsequent  to  the  Revolution,  nor  can  the 
facts  be  all  disclosed.  Lord  Kenyon  would 
hardly  have  said  (and  yet  such  is  the  effect  of 
that  decision)  that  all  actions  for  infractions 
of  patent-rights  are  local,  and  must  be  tried  at 
Westminster,  solely  because  the  patent,  which 
is  its  substratum,  issued  there.  If  this  be  his 
meaning,  we  are  at  liberty,  considering  the 
date  of  this  case,  to  differ  from  his  lordship  ; 
and  it  appears  to  us,  with  due  deference,  that 
the  county  in  which  the  right  of  the  patentee 
was  invaded,  was  the  proper  theatre  of  trial  ; 
for  there,  and  not  elsewhere,  the  cause  of  ac- 
tion arose.  So,  in  an  action  for  an  escape, 
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unless  particularly  circumstanced,  many  rea- 
sons occur  why  a  trial  should  be  had  in  the 
county  from  which  the  prisoner  fled.  A  sher- 
itT  ought  not  lightly  to  be  called  out  of  his 
county  ;  the  witnesses,  also,  must,  generally 
speaking,  be  there  ;  nor  should  a  public  officer 
be  subject  to  the  oppression  and  expense  of 
attending,  with  his  witnesses,  at  a  distance. 
Yet  we  aje  now  called  on,  not  only  to  sanction 
*this  practice  in  one  case,  but  to  render  it  [*4r 
universal  and  permanent ;  or,  in  other  words, 
to  declare  that  every  sheriff,  however  distant 
he  may  reside,  shall  answer,  in  Albany  or  New 
York,  for  escapes,  for  no  other  reason  than 
because  the  judgment  or  writ,  on  which  the 
person  was  arrested,  is  to  be  found  in  one  of 
those  counties.  It  is  astonishing  that  actioas 
of  this  kind  have  ever  been  regarded  as 
transitory ;  this,  however,  without  any  de- 
cision on  the  point,1  appears  to  be  the  case. 
Why  they  should  be  local,  has  already  been 
suggested*.  Much  vexation  must  be  the  con- 
sequence, if  we  decide  (which  will  be 
the  effect  of  a  vacatur)  this  rule,  that  in  no 
case  shall  a  sheriff  have  a  trial  of  this  kind  in 
his  own  county,  because  a  judgment,  which 
can  be  proved  without  the  personal  attendance 
of  anyone,  has  been  rendered  elsewhere. 
Actions  of  this  nature  are  within  the  reason  of 
the  "  Act  for  the  more  easy  pleading  in  certain 
suits  rendering  local  certain  suits  against 
sheriffs  and  other  public  officers  ;"  and  it 
would  be  a  good  rule,  in  which  I  should 
heartily  concur,  to  make  all  actions  of  this 
kind  triable  in  the  county  to  which  the  officer 
belongs,  unless  strong  circumstances  rendered 
it  improper.  Upon  the  whole,  we  are  well 
satisfied  with  our  decision  at  the  last  term. 
It  was  full  as  favorable  to  the  plaintiff  as  he 
had  any  reason  to  expect,  and  ought  not  to  be 
disturbed. 

RADCLIFF,  »/.2  (who  referred  to  the  follow- 
ing authorities :  7  Co. ,  1 ;  Bulwer's  case  ;  Cro. 
Eliz.,  574;  Wils.,  336;  Plowd.,  37,6;  Sty., 
107  ;  2  Bl.  Rep.,  240 ;  2  D.  &  E.,  238  ;  Ibid., 
275  ;  6  D.  &  E.,  363),  concurred,  observing, 
however,  that,  according  to  the  English  prac- 
tice, he  took  the  rule  to  be  that,  where  evi- 

1. — Motion  to  change  the  venue.  Rolle,  J.,  "An 
escape  in  one  place  is  an  escape  all  over  England, 
and  not  local."  Wright  v.  Martin,  Styles,  107 ;  see 
Platt  v.  Sheriffs  of  London,  Plowd.,  35. 

See,  also,  Harris  v.  Wilson,  2  Wend.  Rep.,  637. 

A  motion  to  change  the  venue  must  be  made  at 
the  earliest  practicable  day,  and  in  such  season  that, 
if  it  be  denied,  the  plaintiff  will  not  lose  a  trial  in  a 
county  where  the  venue  is  laid ;  if  made  at  a  later 
term  it  will  be  denied  for  that  cause ;  and  ignorance 
of  the  practice  on  part  of  the  defendant's  attorney 
will  not  excuse  the  delay.  Moreland  v.  Sandf ord,  1 
Denio,  660. 

In  an  action  against  a  public  officer  for  acts  done 
by  him  by  virtue  of  his  office,  the  venue  will  be 
changed  on  his  application  to  the  county  where  the 
fact  complained  or  happened ;  but  if  there  be  a  dis- 
pute whether  the  action  be  or  be  not  local,  the  mo- 
tion will  be  disposed  of  upon  the  usual  ground. 
Allen  v.  Forshay,  12  Wen.,  217. 

English  and  American  decisions,  as  to  change  of 
venue,  referred  to,  (1  Dunl.  Pr.,  497.to  414.)  1  Cow., 
48,  n.  a. 

In  general,  costs  art!  not  granted  upon  denying 
motion  to  change  the  venue.  Sill  v.  Truinbull,  1 
Cow.,  589. 

But  where  the  motion  is  denied,  because  the 
mover's  papers  are  defective,  costs  will  be  allowed. 
Ih. 

See  Hogan's  N.  Y.  Digest,  tit.  Escape  and  Venue. 
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dence  material  to  the  plaintiff's  action  arises 
in  different  counties,  the  plaintiff  has  a  right 
to  elect  the  county  in  which  to  lay  his  venue, 
and  to  keep  it  there  ;  that  the  rule  is  the  same 
whether  the  evidence  consist  of  matters  in 
pats  in  each  county,  or  of  record  in  one,  and 
in  pais  in  another.  Pursuing  that  practice, 
the  plaintiffs  would  be  entitled  to  retain  the 
venue  in  New  York.  But  he  thought  this  a 
question  in  wliich  we  had  a  right  to  "prescribe 
a  rule  for  ourselves.  Applications  to  change 
the  venue  must,  in  general,  rest  in  the  dis- 
cretion1 of  the  court,  and  be  regulated  by  the 
circumstances  of  the  case. 

Motion  denied. 


TOWNSEND 

THE  NEW  YORK  'INSURANCE  COM- 
PANY. 

Commission — Notice  of  Application  for — Com- 
missioners Named  in — Costs —  Time. 

If  notice  of  applying  for  a  commission  specify 
names  of  commissioners,  and  the  party  served  do 
not  then  object,  he  is  concluded. 

Qiuere,  whether  costs  should  not  follow  on  appli- 
cations for  time. 


1 


OTION  for  a  commission  to  examine. 


This  cause  had  been  once  deferred,  for  want 
5*]  of  testimony,  to  acquire  which  a  Com- 
mission had  issued.  The  defendants  after- 
wards, but  previous  to  the  last  circuit,  gave 
notice  to  the  plaintiff  that  they  should,  on  af- 
fidavits (the  copies  of  which  were  annexed), 
move  for  a  commission  to  examine  witnesses, 
and  specified  the  names  of  the  commissioners. 
At  the  time  of  serving  this  notice  the  defend- 
ants offered  to  stipulate  not  to  delay  the 
cause.  The  plaintiff  did  not  assent  to  join  in 
the  commission,  and  in  a  few  days  gave  the 
regular  notice  for  trial.  At  the  circuit  an  ap- 
plication was  made  to  postpone  the  cause,  on 
the  usual  affidavit  of  the  want  of  that  testi- 
mony, to  obtain  which,  the  commission  noticed 
was  to  be  sued  out.  The  plaintiff's  counsel 
objecting,  he  had  till  the  next  day  to  produce 
an  affidavit  of  a  former  delay.  Not  doing  this, 
the  cause  stood  over  of  course. 

Mr.  Hoffman  now  moved  for  the  com- 
mission. 

1.— To  facilitate  the  ends  of  justice  is  the  principle 
on  which  courts,  in  transitory  actions,  change  the 
venue.  Therefore,  if  the  cause  of  action  wholly 
arise,  or  the  defendant's  witnesses  reside  in  another 
county  (Allen  v.  Brace,  post,  107 ;  Low  v.  Hallett,  2 
Caines.,  374 :  Metcalf  v.  Clark  and  Watkins,  5  Johns. 
Rep.,  361 ;  Poster  v.  Taylor,  1  D.  &  E.,  781 ;  Holmes 
v.  Wainwright,  3  East,  339),  the  venue  will  be 
changed.  Though  it  is  said  that  the  defendant 
must  also  stipulate  to  give  evidence  of  some 
material  fact  happening  in  the  county  to  which  he 
moves  to  carry  the  suit.  Gourley  v.  Shoemaker,  1 
Johns.  Cas.,  392.  When,  therefore,  the  defendant's 
witnesses  reside  in  a  county  adjoining,  or  near  to 
that  in  which  the  venue  is  laid,  it  will  not  be 
changed.  Mumford  v.  Camman,  3  Caines'  Hep., 
139 ;  Gerard  v.  Floyd,  1  Sid..  185.  And  as  the  power 
which  the  court  exercises  over  venues  is  the  result 
of  its  equitable  jurisdiction, when  the  plaintiff  offers 
to  bear  the  expense  of  conveying  the  defendant's 
witnesses  to  the  place  of  trial  (Worthy  v.  Gilbert,  4 
Johns.  Rep.,  492),  or  his  witnesses  reside  where  the 
venue  is  laid  (Duhoys  v.  Fronk,  3  Caines'  Rep.,  95 ; 
Manning  v.  Downing,  2  Johns.  Rep.,  453 ;  Stough- 
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Mr.  Hamilton  objected  to  its  being  directed 
to  the  commissioners  named. 

Per  Curiam.  The  commissioners  having 
been  named  in  the  notice  of  the  motion,  and 
the  plaintiff  having  neither  joined  nor  object- 
ed, is  now  concluded.2 

Mr.  Hamilton  then  argued  against  the  appli- 
cation, because  it  was  uncertain  how  long  it 
would  tie  up  the  cause,  and  the  defendants  had 
not  entered  into  any  stipulation. 

Per  Curiam.  It  is  unnecessary,  for  they 
take  the  commission  at  their  peril;  let  it  issue.3 

Mr.  Hamilton  asked  for  the  costs  of  the 
circuit. 

THE  COURT  ordered  them,  and  seemed  to 
think  that  in  all  cases  of  delay,  costs  should 
follow. 

On  payment  of  costs  of  the  circuit,  motion 
granted. 


CLARKSON  v.  GIFFORD. 
Venue — Action  on  Covenant  of  Seizin. 

In  covenant  of  seisin,  the  venue  will  be  changed 
to  where  the  lands  lie. 

• 

MR.  H  ARISON  moved,  on  the  usual  affidavit, 
to  change  the  venue. 

Mr.  Evertson.  This  action  is  founded  on  a 
specialty:  in  suits  of  this  sort,  the  court  does 
not  change  the  venue. 

2.— The  objections  should  be  made  by  affidavit, 
stating  the  facts  on  which  grounded.  Biays  v.  Mer- 
rihew,  3  Johns.  Rep.,  251. 

3.— Whc^i  party  applying  for  commission  must 
pay  costs.  La  Farge  v.  Luce,  2  Wend.,  242 ;  Jones 
v.  Ives,  1  Wend.,  283;  Burr  v.  Skinner,  1  J.  C.,  291. 

When  a  commission  will  stay  proceedings,  and 
when  stay  will  be  vacated.  Beal  v.  Day,  7  Wend., 
513 ;  Me  Vicar  v.  Woolcot.  3  Cai.  R.,  321 ;  Nichol  v. 
Col.  Ins.  Co.,  1  Id.,  345;  Pell  v.  Bunker,  2  Id.,  46; 
Ferris  v.  Smith,  2  Id.,  253;  Shuter  v.  Hallet,  1  Id., 
115;  Kirby  v.  Watkins,  1  Id.,  503;  Coles  v.  Thomp- 
son, 1  Id.,  513 ;  Brain  v.  Rodelies,  1  Id.,  73 ;  Burr  v. 
Skinner,  1  J.  C.,  391;  Rush  v.  Cobbet.  2  Id.,  70; 
Mayard  v.  Chapin,  7  Wend.,  520 ;  Bourherean  v.  Le 
Guen,  2  J.  R.,  196;  Bank  of  Charleston  v.  Hurlbut, 

1  Sand.,  717;  1  Code  Rep.,  128;  S.  C.,  Voss  v.  Fielden, 

2  Sand.,  690. 

tenbergh  v.  Legge  et  al.,  2  Johns.,  Rep.,  481)  or  in 

a  third  county  (Spencer  v.  Hulbert.  2  Caines'  Rep., 

374 ;  Clark  v.  Reed,  cited,  10  East,  33 ;  S.  C.,  1  N.  R. 

310),  or  the  plaintiff  show  the  defendant's  affidavit 

t  to  be  untrue,  from  the  cause  of  action  arising  in 

j  more  counties  than  one,  and  will  undertake  to  give 

'  material  evidence  in  one  or  the  other  (Hunt  v. 

Bridgeford,  1  Taunt.,  259)  the  venue   will   not  be 

i  changed.    See  Woods  v.  Van  Ranken,  -post,  122. 

The  New  York  Code  of  Procedure  (sees.  123-126) 
provides :  Actions  for  the  following  causes  must  be 
tried  in  the  county  in  which  the  subject  of  the  action, 
or  some  part  thereof,  is  situated,  subject  to  the  pow- 
er of  the  court  to  change  the  place  of  trial,  in  the 
cases  provided  by  statute. 

1.  For  the  recovery  of  real  property  or  of  an  estate 
or  interest  therein,  or  for  the  determination,  in  any 
form,  of  such  right  or  interest,  and  for  injuries  to 
real  property. 

2.  For  the  partition  of  real  property. 

3.  For  the  foreclosure  of  a  mortgage  of  real  prop- 
erty. 

4.  For  the  recovery  of    personal  property,  dis- 
trained for  any  cause. 
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Mr.  Ilariton,  in  reply.  The  action  is  on  a 
covenant  of  seisin,  affecting,  or,  as  the  technic- 
al phrase  is,  savoring,  of  the  matter. ' 

Motion  yranted. 

6*1  *QRISWOLD  KT  AL. 

v. 
8TOUQHTON. 
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at  the  same  time  to  pay  costs  and  put  in  special 
bail. 

Mr.  Riggs,  contra.  The  proceedings  are 
regular  to  the  default ;  the  affidavit  states  no 
excuse  for  that ;  and  though  the  subsequent 
steps  are  not  according  to  strict  practice,  the 
defendant  being  in  default,  and  that  default 
regularly  entered,  is  not  entitled  to  favor. 
The  utm9st,  therefore,  the  court  will  do  is  to 
vacate  the  proceedings  from  the  default. 


Default  —  Entry  of—  Proceeding*  Set  Aside  — 
Ikfault  Stands  —  Jiule  for  —  Asseastnent  of 
Damage*. 

It  a  default  be  regularly  entered,  and  no  excuse 
shown  how  it  was  incurred,  though  the  Subsequent 
l-i  .  i,  •(•••,  in  11;  s  be  set  aside  for  irregularity,  the  default 
will  stand,  and  plaintiff  may  perfect  his  judgment. 

Though  a  default  has  been  regularly  entered,  a 
rule  for  judgment  is  necessary,  so  that  the  clerk 


A  8SUMPSIT  on  a  promissory  note.  The 
J\.  plaintiffs  had  proceeded  under  the  statute, 
by  filing  common  bail  for  the  defendant,  and 
had  affixed  the  declaration  with  the  demand  of 
a  plea  in  the  clerk's  office,  without  service  on 
the  defendant,  who  lives  in  the  city  of  New 
York. 

Judgment  by  default  having  been  obtained, 

Mr.  Pendleton  moved  to  set  it  aside,  on  an 

affidavit  stating  that  no  rules  had  been  entered, 

either  for  interlocutory  judgment,  or  for  the 

clerk^  to  assess  damages  on  the  note,  offering 

1.—  The  common  law  principle  is,  that  demands 
arising:  from  privity  of  estate  are,  in  their  nature, 
local,  and  must  be  sued  for  where  the  estate  lies. 
Debt,  therefore,  for  rent,  as  incident  to  the  rever- 
sion, is  local  (Thrale  v.  Cornwall,  1  Wils.,  165),  if 
brought  by  the  assignee  of  the  lessor.  So  covenant 
If  against  the  assignee  of  the  lessee  by  the  lessor 
(Stevenson  v.  Lombard,  2  East,  575),  or  by  the  as- 
signee of  the  reversion  against  the  assignee  of  the 
lessee,  or  vice  verxa,  the  assignee  of  the  lessee  against 
the  assignee  of  the  reversion,  For  the  only  chain 
which  connects  these  parties  is  the  estate.  But 
where  the  debt  springs  from  privity  of  contract,  as 
dehitum  et  ctmtractus  sunt  nulliim  loci,  the  action  is 
transitory.  Therefore  between  lessor  and  lessee. 
(  Bui  wer's  case,  7  Term  Rep.,  2  a).  But  as  the  stat- 
ute (1  Rev.  Laws,  105)  has  transferred  the  privity  of 
contract  with  respect  to  covenants  which  subsisted 
between  lessor  and  lessee,  to  the  assignee  of 
the  reversion  and  the  lessee,  those  express  cov- 
enants which  run  with  the  land,  and  were,  by 
the  common  law,  local,  are  now  transitory.  See 
Thursby  v.  Plant,  2  Saund..  237,  notes  5  and  6.  Case 
for  a  nuisance  is  local-  Warren  v.  Webb,  1  Taunt.,  379. 

See  New  York  Code  of  Procedure,  sees.  123  to  126, 
as  given  ante,  p.  4. 

Actions  for  the  following  causes,  must  be  tried  in 
the  county  where  the  cause  or  some  part  thereof 
arose,  subject  to  the  like  power  of  tne  court,  to 
change  the  place  of  trial  in  the  cases  provided  by 
statute. 

2.  For  the  recovery  of  a  penalty  or  forfeiture  im- 
posed by  statute  :  except  that  when  it  is  imposed  for 
an  offense  committed  on  a  lake,  river,  or  other 
stream  of  water  situated  in  two  or  more  counties, 
the  action  may  be  brought  in  any  county  bordering 
on  such  lake,  river  or  stream,  and  opposite  to  the 
place  where  the  offense  was  committed. 

2.  Against  a  public  officer  or  person  specially  ap- 
pointed to  execute  his  duties,  for  an  act  done  by 
him  in  virtue  of  his  office,  or  against  a  person,  who 
by  his  command  or  in  his  aid,  shall  do  anything 
touching  the  duties  of  such  officer. 

In  all  other  cases,  the  action  shall  be  tried  in  the 
county  in  which  the  parties  or  any  of  them  shall  re- 
side at  the  commencement  of  the  action  :  or  if  none 
of  the  parties  shall  reside  in  the  State,  the  same  may 
be  tried  in  any  county  which  the  plaintiff  shall  des- 
ignate in  his  complaint  :  subject,  however,  to  the 
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Per  Curiam.  As  the  default  is  not  account- 
ed for  by  the  affidavit,  it  is  unimpeached,  and 
therefore  must  stand  ;  but  as  the  subsequent 
proceedings  are  irregular,  they  must  be  set 
aside,  with  the  usual  liberty,  however,  for  the 
plaintiffs  to  perfect  their  judgment  this  term, 
if  they  can. 

Proceedings  subsequent  to  the  default  set  aside. 


MANHATTAN  COMPANY  «.   HERBERT. 


Trial  by  record  to  be  on  notice.  See  Knap  v.  Mead, 
Col.  Cas.,  122. 

MR.  HOPKINS  moved  for  a  rule  to  bring 
on  a  trial  by  record. 

Per  Curiam.  Trials  by  record  are  to  be 
brought  on  by  notice  in  the  same  manner  as 
cases  for  argument.2 


2.— The  New  York  Code  of  Procedure  (sees.  252 
and  256)  provides :  An  issue  of  law  must  be  tried  by 
the  court,  unless  it  be  referred,  as  provided  in  sec- 
tions 270  and  271.  An  issue  of  fact,  in  an  action  for 
the  recovery  of  money  only,  or  of  specific  real  or 
personal  property,  or  for  a  divorce  trom  the  mar- 
riage contract  on  the  ground  of  adultery,  must  be 
tried  by  a  jury,  unless  a  jury  trial  be  waived  as  pro- 
vided in  section  266,  or  a  reference  be  ordered  as 
provided  in  sections  270  and  271. 

At  any  time  after  issue,  and  at  least  ten  days  be- 
fore the  court,  either  party  may  give  notice  of  trial. 
The  party  giving  the  notice  shall  furnish  the  clerk 
at  least  four  days  before  the  court  with  a  note  of 
the  issue  containing  the  title  of  the  action,  the 
names  of  the  attorneys,  and  the  time  when  the  last 
pleading  was  served ;  and  the  clerk  shall  thereupon 
enter  the  cause  upon  the  calendar,  according  to  the 
date  of  the  issue. 

power  of  the  court  to  change  the  place  of  trial,  in 
the  cases  provided  by  statute. 

If  the  county  designated  for  that  purpose  in  the 
complaint,  be  not  the  proper  county,  the  action 
may,  notwithstanding,  be  tried  therein,  unless  the 
defendant,  before  the  time  for  answering  expire, 
demand,  in  writing,  that  the  trial  be  had  in  the 
proper  county,  and  the  place  of  trial  be  thereupon 
changed  by  consent  of  parties,  or  by  order  of  the 
court,  as  is  provided  in  this  section. 

The  court  may  change  the  place  of  trial  in  the  fol- 
lowing eases. 

1.  When  the  county  designated  for  that  purpose 
in  the  complaint  is  not  the  proper  county  : 

2.  When  there  is  reason  to  believe  that  an  impar- 
tial trial  cannot  be  had  therein. 

3.  When  the  convenience  of  witnesses  and  the 
ends  of  justice  would  l>e  promoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  pro- 
ceedings shall  be  had  in  the  county  to  which  the 
place  of  trial  is  changed,  unless  otherwise  provided 
by  the  consent  of  the  parties,  in  writing  duly  filed, 
or  order  of  the  court,  and  the  papers  shall  be  filed 
or  transferred  accordingly. 
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LIVINGSTON  v.  DELAPIELD. 


LIVINGSTON  v.  DELAFIELD. 


Stipulation  to  Try  —  Absence  of  Witness—  Excuse 
—  Indulgence. 

After  stipulation,  the  court  will,  on  special  cir- 
cumstances, allow  a  second  excuse,  and  not  grant 
judgment  as  in  case  of  nonsuit. 


cause  had  been  put  off  on  the  usual 
J-  affidavit  of  absence  of  a  witness,  in  ex- 
pectation of  whose  return  the  plaintiff  had 
stipulated  to  trv  peremptorily.  On  his  not 
doing  so,  the  defendant  had,  on  a  former  day, 
moved  for  judgment  as  in  case  of  nonsuit,  for 
not  proceeding  to  trial  ;  but  not  succeeding, 
and  the  cause  not  having  been  brought  on  ac- 
cording to  the  second  stipulation,  the  motion 
was  now  repeated. 

On  the  part  of  the  plaintiff,  an  affidavit  was 
7*]  read,  stating  that  the  witness  *was  a  sea- 
faring man,  and  had  never  been  within  the 
State  of  New  York  since  the  suit  commenced, 
and  that  the  stipulation  to  try  was  in  expecta- 
tion of  his  return. 

Per  Ouriam.  The  witness  having  been 
constantly  out  of  the  State  ever  since  the  suit 
was  commenced,  and  being  a  seafaring  man, 
some  indulgence  is  due  from  his  way  of  life. 
The  defendant,  therefore,  can  take  nothing  by 
his  motion.1 

Motion  denied. 


BEDLE  ET  ux.  0.  WILLETT. 

Reference — Notice — Nomination  of  Referees. 

Notice  to  refer  a  cause  must  contain  the  referees' 
names.    See  the  act.  1  Rev.  Laws  of  N.  Y..  347. 348. 

THE  COURT  said,  that  notice  of  a  motion 
to  refer  must  contain  the  names  of  the 
referees.  They  are  never  nominated  by  the 
court.  But  the  making  the  motion  is  not  con- 
fined to  the  first  day  of  term  ;  notice  may  be  giv- 
en afterwards,  on  showing  a  reasonable  cause 
for  the  omission.* 


SEAMAN 

». 

DAVENPORT    ET    AL.,     Tenants    in     Pos- 
session. 

-    Partition — Rule  to  Appear  and  Plead. 

In  partition,  rule  to  appear  and  plead  are  not  of 
course,  but  must  be  moved  for. 

1.— A  second  stipulation  is  always  allowed,  if  the 
motion  for  judgment  as  in  case  of  nonsuit,  for  fail- 
ing to  try  according  to  the  first  stipulation,  be  not 
made  in  the  term  next  after  the  default.  Raskins 
v.  Sebor,  Calnes'  Prac.,  514.  Or  if  the  defendant 
be  the  cause  of  not  trying.  Coles  v.  Thompson,  2 
Caines,  47.  When  witnesses  are  absent,  and  their 
return  not  immediately  expected,  a  peremptory 
stipulation  is  not  exacted.  Gardner  v.  Moses,  1 
Taunt.,  118. 

See,  also,  Farnham  v.  M'Clure,  7  Wend.  Rep.,  483 ; 
Jackson  v.  Wakeman,  2  Cowen  Rep.,  578 ;  Nixon  v. 
Hallet,  2  Johnson's  Cases,  218 ;  Haskins  v.  Sebor,  2 
Johnson's  Cases,  217. 

2.— The  New  York  Code  of  Procedure  (sec.  273) 
provides :  In  all  cases  of  reference,  the  parties,  ex- 
cept when  an  infant  may  be  a  party,  may  agree 
upon  a  suitable  person,  or  persons,  not  exceeding 
three,  and  the  reference  shall  be  ordered  accord- 
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IN  partition,  after  service  of  the  petition  and 
notice. 

Mr.  Hopkins  moved  for  a  rule  to  appear  and 
answer. 


THE  COURT  at  first  thought  this  a  rule  of 
course  ;  but  on  the  counsel's  observing  that 
proof  of  service  was  by  the  act  required  to  be 
made  to  the  satisfaction  of  the  court,  and  that 
the  manner  of  the  service  would,  according 
to  the  act,  vary  in  particular  cases,  the  court 
seemed  to  coincide,  but  said  that  the  rule 
must  be  drawn  up  as  the  party  should  be  ad- 
vised.3 

Motion  granted. 


CHURCH 

v. 
THE  UNITED  INSURANCE  COMPANY. 

Order — Clerical  Error  in — Notice  of— Amend- 
ment. 

Misprision  of  clerk  in  drawing  up  a  rule  amended 
on  application,  and  the  plaintiff  noticing  to  the  ad- 
verse party  the -err or,  may  have  the  same  benefit  as 
if  the  rule  had  been  right. 

• 

THE  plaintiff  had  obtained,  in  last  January 
Term,  an  order  of  court  for  the  verdict  re- 
covered in  this  cause  to  stand,  and  judgment 
to  be  given  accordingly,  unless  the  defendant 
should,  fourteen  days  before  the  next  sitting 
in  New  York,  give  notice  to  the  plaintiff  that 
a  commission  issued  in  the  suit  had  been  re- 
turned, in  which  case  there  should  be  a  new 
trial,  and  the  plaintiff  at  liberty  to  amend,  &c. 
The  clerk  (see  post,  Seaman  v.  Drake,  9) 
had  drawn  up  the  rule  before  the  next  circuit. 
The  plaintiff  had  given  *immediate  notice  [*8 
of  the  mistake  to  the  defendant's  attorney,  and 
that  he  should  be  prepared  to  try  the  cause 
at  the  sitting.  The  defendant  not  having 
noticed  the  return  of  the  commission. 

Mr.  Hamilton  moved  that  the  rule  be  amend- 
ed to  sittings,  and  be  made  absolute  for  judg- 
ment. 

Motion  granted. 

ingly ;  and,  if  the  parties  do  not  agree,  the  court 
shall  appoint  one  or  more  referees,  not  exceeding 
three.who  shall  be  free  from  exception. 

3.— The  New  York  Code  of  Procedure  (sees.  69  and 
448)  provides :  The  distinction  between  actions  at 
law  and  suits  in  equity,  and  the  forms  of  all  such 
actions  and  suits,  heretofore  existing,  are  abolished ; 
and  there  shall  be  in  this  State,  hereafter,  but  one 
form  of  action  for  the  enforcement  or  protection 
of  private  rights  and  the  redress  of  private  wrongs, 
which  shall  be  denominated  a  civil  action. 

The  provisions  of  the  Revised  Statutes  relating  to 
the  partition  of  lands,  tenements  and  hereditaments, 
held  or  possessed  by  joint  tenants  or  tenants  in 
common,  shall  apply  to  actions  for  such  partition 
brought  under  tltis  act,  so  far  as  the  same  can  be  so 
applied  to  the  substance  and  subject  matter  of  the 
action,  without  regard  to  its  form. 
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JAMES  EVERITT,  Surrogate  of  Orange 
County, 

ad». 

THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK,  ex  relat.  CHARLES  BEACH. 

Mandamus— Peremptory— Setting  Aside. 

Peremptory  mandamus  set  aside  on  motion,  if  un- 
fairly issued. 

A  RULE  was  obtained  in  July  Term,  1802, 
that  the  defendant  show  cause,  by  Octo- 
ber Term,  why  a  mandamus  should  not  issue, 
compelling  him  to  proceed  in  a  cause  then  de- 
pending before  him,  concerning  the  will  of 
Thomas  Beach. 

A  return  was  made  to  this  rule,  which,  from 
the  defendant's  counsel  being  unavoidably  de- 
tained on  his  way  to  Albany,  was  not  filed 
until  the  third  day  of  the  October  Term. 

On  the  first  dav  of  October  Term,  the  relator 
attended,  and  obtained  a  rule  for  the  man- 
damus ;  and  on  the  third  day,  on  filing  the  re- 
turn, that  rule  was  vacated. 

Notice  of  the  tacatur  was  given  to  the  per- 
son who  had  acted  in  his  behalf,  and  had  ob- 
tained the  first  rule  ;  but  the  relator  had  pre- 
viously left  Albany,  and  the  mandamus  issued. 

At  the  last  term  counsel  was  employed  to 
move  to  set  this  mandamus  aside  ;  on  his  way 
to  Albany,  he  met  the  attorney  for  Beach, 
when  it  was  agreed  that  all  further  proceed- 
ings should  be  stayed  until  the  present  term. 
No  further  attention  was  paid  to  the  cause. 

The  relator  attended  at  Albany  the  close  of 
the  term,  employed  other  counsel,  and  obtained 
a  rule  for  a  peremptory  mandamus,  which  was 
issued. 

Mr.  Hoffman,  on  the  above  facts,  moved  to 
enter  a  vacatur  on  the  rule  for  the  peremptory 
mandamus,  and  to  set  aside  the  mandamus 
itself,  which  was 

Ordered  accordingly. 


9*]        *SEAMAN  ET  AL.  9.  DRAKE. 

Insolvent  Law  —  Discharge  under  —  Bail — Ex- 
oneretur — Costs. 

If  the  principal  be  discharged  under  the  insolvent 
luw  or  bankrupt  act,  and  his  ball  afterwards  be 
fixed,  they  may,  notwithstanding1,  have  an  exonere- 
tur  entered  on  payment  of  costs. 

Citations— 2  Johns.  Cas.,  75;  Van  Alstyne  ads. 
Brinkerhoff. 

A  MOTION  had  been  made  last  term,  on  the 
part  of  the  defendant's  bail,  to  vacate  the 
judgment  and    all    subsequent    proceedings. 
The  facts  of  the  case  were  these  : 

In  April  Term,  1800,  final  judgment  had 
been  regularly  entered,  and  a  capias  ad  satis- 
fficiendum  against  the  body  had  issued.  In 
July  Term  following,  the  writ  was  returned 
cepi  corpus  in  custodiam  ;  on  which  the  defend- 
ant applied  to  set  aside  the  judgment  and  exe- 
cution on  an  affidavit  of  merits,  and  that  his 
attorney,  who  resided  two  hundred  miles  back, 
did  not  know  of  the  alteration  in  the  rules  of 
practice,  by  which  the  defendant  was  to  plead 
in  twenty  days,  and  not  as  before,  in  the  next 
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term.  A  rule  nisi,  for  setting  aside  the  judg- 
ment on  payment  of  costs,  and  stipulating  to 
plead  in  twenty  days. 

No  plea  being  given,  in  October  Term,  1801, 
judgment  was  confirmed,  the  roll  carried  in, 
costs  taxed,  judgment  docketed,  and  the  roll 
marked  as  tiled,  out  the  clerk  had  omitted  to 
sign  it.  A  capias  ad  satisfadendum  was  issued, 
directed  to  the  sheriff  of  New  York,  and  re- 
turned not  found.  In  January  Term,  1802, 
another  capias,  but  not  a  testatum,  was  directed 
to  the  sheriff  of  Ulster,  on  which  nothing  was 
done.  In  April  Term,  1802,  a  capias  ad  re- 
spondendum  was  issued  against  the  bail  on  their 
recognizance.  In  July  Term,  1802,  an  alias. 
In  September,  1802,  a  pluries.  In  October 
Term,  1802,  an  alias  pluries,  which,  in  January 
Term,  1803,  was  returned  taken.  The  appli- 
cation of  last  term  was  then  made  on  three 
grounds :  first,  that  the  proceedings  were  ir- 
regular, the  roll  not  having  been  signed  by  the 
clerk,  pursuant  to  the  law  of  the  24th  March, 
1801,  ch.  75,  s.  7. 

Second,  that  there  was  no  testatum  capia* 
issued  to  the  sheriff  of  Ulster. 

Third,  that  the  principal  had  been  dis- 
charged under  the  insolvent  law. 

The  court  then  said,  on  the  first  point  we 
consider  the  omission  of  the  clerk's  signature 
as  an  error  of  our  officer.  (Suydam  v.  M'Coon, 
Col.  Cas.,  59.)  This  ought  not  to  prejudice 
the  plaintiff,  defendant,  or  any  other  person. 
The  judgment  was  docketed  as  the  statute  re- 
quires (31st  March,  1801,  ch.  105,  s.  3),  and 
therefore,  the  world  has  the  due  and  legal 
notice  of  its  existence.  On  these  principles, 
we,  the  last  term,  ordered  an  amendment  nunc 
pro  tune,  and  the  same  must  be  done  now,  by 
ordering  the  signature  of  the  clerk  to  be  added 
in  the  same  *manner.  On  the  other  two  [*1O 
points  we  will,  as  the  counsel  request  it,  hear 
them  at  a  future  day. 

Mr.  HopMns  now  moved  for  leave  to  enter 
an  exoneretur  on  the  bailpiece,  and  produced 
the  discharge  of  the  principal  under  the  in- 
solvent law  of  the  State.  By  this  it  appeared 
that  the  defendant's  estate  had  been  assigned 
by  order  of  the  Court  of  Common  Pleas  of  the 
county,  on  the  25th  of  September,  1801,  and 
the  defendant  discharged  the  same  day. 

Mr.  Golden,  contra.  The  bail  are  too  late  in 
their  application  for  relief.  Process  against 
the  bail  was  returned  cepi  corpus  on  the  first 
day  of  January  Term  last.  They  were,  there- 
fore, in  eight  days  after,  absolutely  fixed. 

Per  Curiam.  On  Friday,  in  the  second  week 
of  the  last  term,  a  motion  was  made  to  set 
aside  the  ca.  sa.  issued  in  this  cause,  on  two 
grounds  :  1.  Because  it  ought  to  have  been  a 
testatum  writ,  it  having  issued  into  a  county 
different  from  that  in  which  the  venue  was 
laid  ;  2.  Because  the  roll  was  not  signed  by 
the  clerk  (Scofield  el  ux.  v.  Lodie,  2  Johns. 
Cas.,  75),  and  the  record  was  therefore  in- 
complete, and  the  judgment  irregular. 

The  second  objection  we  considered  as  a 
mere  clerical  omission,  and  it  was  disposed  of 
at  once,  by  permitting  the  clerk  to  add  his  sig- 
nature to  the  roll  nunc  piv  tune.  The  consiu- 
eration  of  the  first  objection,  on  account  of  the 
pressure  of  business,  was  postponed  till  the 
present  term  ;  and  it  being  evident  that  the 
object  of  the  motion  was  the  relief  of  the  bail, 
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the  proceedings  against  them  were  in  the  mean 
time  directed  to  stay. 

Another  motion  is  now  made  for  a  rule  that 
an  exoneretur  be  entered  on  the  bailpiece, 
founded  on  the  irregularity  of  the  ca.  tsa.  as 
above  stated,  and  also  on  the  further  fact  that 
the  principal  was  insolvent,  and  was  dis- 
charged under  the  Insolvent  Act  on  the  25th 
September,  1801.  The  ca.  sa.  was  returned 
nan  est  in  July  Term  last,  and  the  action 
against  the  bail  is  still  pending. 

It  is  now  objected  that  the  bail  ought  not  to  be 
permitted  to  avail  themselves  of  the  defend- 
ant's discharge,  because  it  was  not  a  ground 
on  which  the  motion  depended  at  the  last  term. 
But  this  cannot  be  a  good  reason  to  charge  the 
bail,  if  they  are  otherwise  entitled  to  relief. 

In  the  case  of  Van  Alslyne  ads.  Brinkerhoff 
1  1*]  (July  Term,  1802)  *we  permitted  an  exon- 
eretur to  be  entered  on  an  application  from 
bail,  under  similar  circumstances.  In  that 
case  the  principal  was  also  discharged  under 
the  Insolvent  Act  before  the  bail  were  fixed  in 
law.  The  suit,  however,  proceeded  against 
the  bail,  and  the  eight  days  after  the  return  of 
the  capias  against  them  had  expired  before 
they  made  their  application  for  relief.  We 
decided,  that  as  they  were  entitled  to  have  the 
exoneretur1  entered  before  they  were  fixed,  and 
had  barely  omitted  to  have  it  done,  they  had 
not  forfeited  that  right  while  the  action  was 
pending  against  them,  and  that  the  only  con- 
sequence was  that  they  subjected  themselves  to 
the  payment  of  costs.2 

The  facts  in  this  case  in  support  of  the 
motion  made  this  term  are  similar,  and  we 
think  the  former  decision  was  equitable  and 
proper  in  favor  of  bail,  and  ought  to  govern 
the  present.3  It  is  therefore  unnecessary  to 
give  an  opinion  on  the  first  objection  made  on 
the  former  motion. 

Let  tJie  exoneretur  be  entered  on  the  payment  of 


Distinguished-  21  Hun.,  511. 

Cited  in—  2  Johns.,  104  ;  3  Johns,,  527  ;  4  Johns., 
409;  10  Wend.,  543;  19  Wend.,  92;  2  Sand.  Ch.,  164; 
59  N.  Y.,  599  ;  1  Barb.,  51  ;  3  How.  Pr.,  215  ;  4  How.  Pr., 
18:  6  How.  Pr.,  289  ;  8  Abb.  Pr.,  162  ;  10  Abb.  Pr.,  281  ; 
9  Peters,  370. 

1.  —  The  engagement  of  bail  being  alternative 
either  to  pay  the  debt  or  surrender  the  principal, 
though  in  strictness  they  be  confined,  for  the  latter, 
to  eight  days  in  term  after  the  return  of  the  writ 
against  them  (Strong  v.  Barber,  1  Johns.  Cases,  329; 
Elliot  v.  Hay,  Ibid.,  334),  yet,  as  it  will  be  allowed  at 
any  time  pending  the  suit,  and  this  though  they  be 
indemnified  (Brownelow  v.  Forbes,  2  Johns.  Rep., 
101),  they  will  have  the  benefit  of  a  surrender  by  an 
exoneretur  wherever  the  law  has  rendered  the  sur- 
render impossible  (Wood  v.  Mitchell,  6  D.  &  E.,  247  ; 
Merrick  v.  Vaucher.  Ibid.,  50  ;  Catheart  v.  Cannon, 
Col.  Cas.,  60),  unless  they  be  indemnified.  (Coles  v. 
DeHayne,  6  D.  &  E.,  246.)  An  exoneretur  will  ateo  be 
ordered,  when  the  principal  is  discharged  from  the 
debt,  either  by  having  been  taken  on  a  ca.  «a.  and 
liberated  (Milner  et  al.  v.  Green,  2  Johns.  Cases, 
283),  or  by  course  of  law  (Kane  v.  Ingraham,  Ibid., 
403)  and  this  to  prevent  circuity.  The  power  which 
bail  have  to  relieve  themselves  by  a  surrender,  is 
preserved  to  both,  when  sued  jointly,  so  long  as  it 
remains  in  either  ;  and  each  will  be  entitled  to  avail 
himself  of  it,  for  their  mutual  benefit  (Balltird  & 
Parkman  v.  Kibbe  &  Ludlow,  Col.  Cas.,  51)  ;  nor  does 
the  principal's  being  in  custody  as  a  felon  prejudice 
their  right.  Bignell  v.  Forest,  4  Johns.  Kep.,  482. 
But  by  the  death  of  the  principal  it  is  lost.  Olcott 
v.  Lilly,  4  Johns.  Rep.,  407. 

2.—  Those  of  the  suit  against  themselves. 

3.—  As  to  relief  of  bail  after  discharge  of  princi- 
pal, see,  also,  Campbell  v.  Palmer,  6  Cow.,  596  ;  Cun- 
ningham v.  Brown,  5  Id.,  289  ;  Franklin  v.  Thurber, 
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New  Trial — Bail — Insolvency. 

On  moving  for  a  new  trial,  the  court  will  not 
order  the  amount  of  the  verdict  or  sum  admitted 
due,  to  be  brought  in,  though  the  bail  have  become 
insolvent,  and  obtained  their  certificates  under  the 
bankrupt  law. 

THIS  cause  was  tried  at  the  sittings  after 
January  Term  last,  when  the  jury  found 
a  verdict  for  the  plaintiff  for  $866.20.  The 
defendant  obtained  an  order  for  a  stay  of 
further  proceedings  until  the  next  term,  for 
the  purpose  of  then  moving  for  a  new  trial. 

Mr.  Hawes  now  moved,  on  the  part  of  the 
plaintiff,  for  an  order  that  the  defendant  bring 
into  court  the  sum  found  by  the  jury,  with 
costs  of  suit ;  and  that  in  default  thereof,  the 
order  *to  stay  proceedings  be  discharged.  [*  1 2 

In  support  of  the  application  he  read  an 
affidavit  stating,  "that  since  this  cause  has 
been  at  issue,  the  special  bail  has  been  declared 
bankrupt,  and  discharged  under  the  bankrupt 
law  of  the  United  States.  That,  on  the  trial  of 
this  cause,  a  balance  was  admitted  by  the 
defendant's  counsel  to  be  due  to  the  plaintiff 
of  about  $500.  That,  at  the  sittings  in  Novem- 
ber last,  on  the  application  of  the  defendant, 
this  cause  was  put  off  for  that  court,  on  the 
condition  of  payment  of  costs,  but  that  those 
costs,  although  repeatedly  demanded,  were  not 
yet  paid."  A  further  affirmation  of  the  plaintiff 
was  read,  stating  "  that  from  the  circumstances 
of  the  defendant  he  was  in  danger  of  losing  his 
said  debt,  unless  the  money  was  brought  into 
court,  or  the  rule  to  stay  proceedings  dis- 
charged." A  copy  of  this  affidavit,  it  was 
acknowledged,  had  not  been  served. 

He  argued  that  a  motion  for  a  new  trial  was 
an  application  to  the  equitable  discretion  of* 
the  court,  to  relieve  from  what,  in  the  opinion 
of  the  party,  was  an  erroneous  or  oppressive 
verdict.  That  it  was  a  maxim  of  law,  founded 
on  principles  of  equal  justice,  ' '  that  he  who 
seeks  equity  should  do  equity."  From  the 
affidavit  it  appeared  that  the  defendant  had 
admitted  on  the  trial  that  the  plaintiff  was  enti- 
tled to  recover  about  $500,  which  sum  entitled 

1  Id.,  427 ;  Mechanics'  Bank  v.  Hanard,  9  Johns. 
Rep.,  392 ;  Post  v.  Riley,  18  Johns.,  54 ;  Trumbull  v. 
Haley,  21  Wend..  670;  White  v.  Blake,  22  Id.,  612; 
Russell  v.  Champion,  9  Wend.,  462.  See  Hogan's  N. 
Y.  Digest,  tit.  Bail. 

4.— In  the  course  of  the  argument  a  case  of  Rid- 
dles v.  Mitchell,  manucaptor  of  Cuyler,  was  alluded 
to.  From  the  relation  of  the  counsel  in  that  cause, 
the  facts  were  as  follows : 

RIDDLES  v.  MITCHELL. 

THE  original  action  was  brought  in  the  Mayor's 
Court  of  the  City  of  New  York,  and  judgment  ob- 
tained therein.  The  defendant  brought  a  writ  of 
error  returnable  to  this  court.  Pending  the  writ  of 
error,  the  defendant  in  the  original  suit  was  dis- 
charged under  the  insolvent  law.  Errors  not  being 
duly  assigned,  the  defendant  non  prawned  the  writ, 
issued  a  ca.  sa.  in  this  court,  and  upon  a  return  of  a 
nnn  est  inventm,  brought  an  action  of  debt  against 
the  bail  on  their  recognizance  in  the  original  suit. 
After  declaration,  plea,  and  demurrer,  the  defend- 
ant applied  to  the  court  to  stay  proceedings.  It  was 
contended,  on  the  part  of  the  present  plaintiff,  that 
the  defendant  came  too  late  with  this  application, 
having  pleaded  to  the  action.  But  the  court,  on  the 
authority  of  a  case  in  Carthew,*  ordered  the  pro- 
ceedings to  be  stayed. 

*I)odsoii  v.  King,  515.  But  the  case  seems  by  no 
means  analogous.  A  surrender  had  been  actually 
made  before  the  return  of  the  latitat  on  which  the 
bail  had  been  arrested. 
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him  also  to  full  costs.  Before,  therefore,  the 
court  would  suffer  the  defendant  to  be  heard 
on  a  motion  for  a  new  trial,  they  would  require 
him  to  do  what  he  acknowledged  to  be  just. 
The  bankruptcy,  and  discharge  of  the  bail,  and 
the  circumstances  of  the  defendant,  were  addi- 
tiiiiwl  reason^  for  requiring  the  defendant  to 
bring  the  money  into  court,  to  abide  the  event 
of  the  suit.  That,  from  the  great  number  of 
cases  now  before  the  court,  it  was  not  in  the 
least  probable  that  the  case  to  be  made  in  this 
cause  could  come  on  in  its  order,  and  a  decis- 
ion be  had  thereon,  in  a  shorter  time  than  six 
or  nine  months  ;  before  which  period  the  de- 
fendant, from  his  present  circumstances, would 
doubtless  be  a  bankrupt,  or,  as  his  bail  were 
already  bankrupt,  he  might  abscond.  Under 
such  circumstances,  delay  was  equally  prejudi- 
cial as  a  denial  of  justice.  It  also  appeared 
that  the  defendant  was  now  in  contempt,  and 
liable  to  an  attachment  for  nonpayment  of 
costs  incurred  on  putting  off  the  trial  of  this 
cause,  at  a  former  sitting.  That  it  was  a  stand- 
ing rule  of  the  Mayor's  Court  of  the  City  of 
13*]  New  York,  *that,  "upon  every  motion 
for  a  new  trial,  the  defendant  should,  within 
eight  days,  bring  into  court  the  sum  recovered 
by  the  verdict,  with  costs  ;  and  that  in  default 
thereof,  the  plaintiff  have  leave  to  proceed." 
That,  although  this  court  might  not  be  dis- 
posed to  go  to  the  length  of  establishing  such  a 
rule  in  all  cases,  it  was  believed  the  peculiar 
circumstances  of  this  cause  were  of  a  nature 
that  would  induce  them  not  to  hesitate  in  mak- 
ing the  order  now  requested  ;  or  at  least,  for 
such  sum  as  was  admitted  to  be  due,  with 
costs. 

Mr.  Bogert  said  the  object  of  the  motion  was 
perfectly  new  and  unprecedented. 

Per  Curiam.  The  practice  of  the  Mayor's 
Court,  in  obliging  the  amount  of  the  verdict1 
to  be  brought  into  court  on  a  motion  for  a  new 
trial,  has  never  been  adopted  here.  The  in- 
solvency of  the  bail*  is  certainly  not  a  suffi- 
cient ground  to  induce  us  to  make  such  an 

1. — But  on  a  tender  of  it  with  costs  up  to  the  time 
entry  of  judgment  and  all  further  proceedings  will 
be  stayed.  Hatneld  v.  Brown,  1  Johns.  Rep.,  506. 

2.— See  Gillespie  ads.  Pflster  &  M'Comb,  as  to  in* 
solvencv  in  cases  of  security  for  costs.  Col.  Cas., 
119. 

3.— Card  ads.  Fitzroyet  al.,  Col.  Cas.,  63.  Whenever 
a  special  motion  is  to  be  made  on  the  affidavit,  a 
copy  must  be  served.  See,  also,  Grove  v.  Campbell, 
//».,!  14,  that  supplementary  affidavits  to  rebut  those 
in  answer  cannot  be  received.  See  pout,  173,  Deas  v. 
Smith,  note  there. 

4.— See  Bird,  Savage  &  Bird  v.  Pierpont,  3  Caiiies, 
101!. 

5.— The  New  York  Code  of  Procedure  (sees.  284, 
26."))  provides :  Upon  receiving  a  verdict,  the  clerk 
shall  make  an  entry  in  his  minutes,  specifying  the 
time  and  place  of  the  trial,  the  names  of  the  jurors 
and  witnesses,  the  verdict,  and  either  the  judgment 
to  be  rendered  thereon,  or  an  order  that  the  cause 
be  reserved  for  argument  or  further  consideration. 
The  justice  trying  the  cause  may,  in  his  discretion, 
and  upon  such  terms  as  may  be  just,  stay  the  entry 
of  judgment  and  further  proceedings,  until  the 
hearing  and  final  decision  of  a  motion  for  new  trial, 
or  to  set  aside  the  verdict  or  judgment,  upon  the 
grounds  of  surprise  or  irregularity,  or  upon  a  case 
or  bill  of  exceptions. 

The  court  shall  have  power  to  order  a  verdict  to 
be  entered,  subject  to  the  opinion  of  the  court 
thereon.  The  judge  who  tries  the  cause  may,  in  his 
discretion,  entertain  a  motion  to  be  made  on  his 
minutes  to  set  aside  a  verdict  and  grant  a  new  trial 
upon  exceptions,  or  as  being  against  evidence,  or 
for  insufficient  evidence,  or  lor  excessive  damages ; 
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order  ;  and  a  copy  of  the  affirmation,  respect- 
ing the  defendant's  circumstances,  has  never 
been  served  on  him  ;  of  that,  therefore,  we 
can  take  no  notice.3  But  let  it  be  undersood, 
we  do  not  mean  to  say  that  had  it  been  other- 
wise we  would  have  granted  the  motion.4  * 

Rule  refused. 


GILBERT  v.  BRAZIER. 

Fine — Levy — Coats  of. 

Party  on  whom  a  line  is  levied,  not  liable  to  the 
coste  of  levy. 

A   QUESTION    was    made   in    this    cause 
whether  the  sheriff  is  entitled  to  fees  on 
levying  a  fine. 

Per  Curiam.  The  statute  directing  the  mode 
of  making  the  levy,  declares  it  shall  be  done 
without  fee  or  reward.  The  fee  bill  gives  a 
fee,  but  does  not  say  by  whom  it  shall  be  paid. 
We  all  know  how  it  has  been  ;  the  fee  has 
been  charged  by  the  sheriff  in  his  accounts. 
This,  we  think,  is  the  regular  practice  ;  for  it 
cannot  be  demanded  from  the  person  who  has 
been  obliged  to  pay  the  fine. 


VANDYCK 
VAN  BEUREN  &  VOSBURG. 

COM  Made — Special    Verdict — Executwn^-Blay 

Liberty  to  turn  a  case  into  a  special  verdict  stays 
execution. 

PER  CURIAM.  Wherever  a  case  is  made, 
with  liberty  to  turn  it  into  a  special  verdict, 
excution  must  stay,  of  course,  till  the  next 
term  after  the  decision  is  given  ;  that,  if  either 
party  be  dissatisfied,  there  may  be  time  to 
make  up  the -special  verdict.6  7 

but  such  motions  in  actions  hereafter  tried,  shall 
only  be  heard  upon  the  minutes  at  the  same  term 
or  circuit  at  which  the  trial  is  had,  and  if  not  heard 
at  the  same  term  or  circuit  in  actions  hereafter 
tried,  the  motion  must  be  made  upon  a  case  or  bill 
of  exceptions,  or  upon  appeal,  when  such  motion 
is  heard  and  decided  upon  the  minutes  of  the  judge, 
an  appeal  may  be  taken  from  such  decision,  and  in 
case  of  appeal,  a  case  or  bill  of  exceptions  must  be 
prepared  and  settled  in  the  usual  form,  and  upon 
which  case  or  bill  of  exceptions  the  argument  of  the 
appeal  must  be  had. 

After  the  trial  of  a  cause,  either  party  may,  in  the 
manner  prescribed  by  law  and  the  rules  of  the  court 
in  which  the  action  is  pending,  make  and  settle  a 
case  or  bill  of  exceptions,  which,  when  settled,  shall 
be  filed,  and  when  filed  after  judgment,  shall  be  at- 
tached to  and  become  a  part  of  the  judgment  roll. 

Motions  for  a  new  trial  on  a  case  or  bill  of  excep- 
tions, motions  for  judgment  on  a  special  verdict  or 
case  reserved  subject  to  the  opinion  of  the  court, 
shall  in  the  first  instance  be  heard  and  decided  at  a 
special  term,  unless  the  justice  trying  the  cause 
shall  direct  it  to  be  heard  in  the  first  instance  at  a 
general  term.  If  such  order  is  granted,  directing  it 
to  be  heard  at  a  general  term,  such  motion  may  then 
be  noticed  and  brought  on  to  argument  by  either 
party  at  a  general  term  of  such  court,  and  the  court 
shall  hear  and  decide  the  same. 

6.— If  there  be  a  special  verdict,  and  a  case  made 
also,  the  party  must  elect  on  which  to  proceed,  as 
ho  will  not  be  permitted  to  argue  on  both.  Sleght  v . 
Rhinelander,  1  Johns.  Rep.,  192. 

7.— See  Rule  20  of  New  York  Supreme  Court,  and 
New  York  Code  of  Procedure,  sec.  264. 
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*HEYL  v.  BURLING. 


1.  Shipping  Contract — Privilege  of  Mate  to  Cer- 
tain Quantity  Out  of  Cargo — Consent  of  Con- 
signee— Selection — Sale — Trover.  2.  Witness — 
Release  to —  Competency. 

A  mate  of  a  vessel  having  a  right  to  a  certain 
quantity  out  of  the  cargo,  by  way  of  privilege,  can- 
not, after  a  sale  of  the  whole  cargo  by  the  con- 
signee, pick  out  any  specific  parts,  and  sell  them. 

A  rignt  of  privilege  in  a  cargo  does  not  give  such 
.an  interest  as  will  enable  the  purchaser  of  it  to 
maintain  trovAr,  if  the  consignee  has  not  assented 
to  the  selection  of  those  parts  which  are  taken  in 
satisfaction;  for,  in  trover,  property  and  posses- 
sion must  be  shown. 

A  release,  executed  to  a  witness,  after  his  having 
deposed,  does  not  make  him  competent. 

fp  ROVER  to  recover  the  value  of  two  logs 
JL  of  mahogany,  part  of  a  cargo  consigned 
to  one  Isaac  Roget.  The  cause  was  tried  at 
the  New  York  sittings,  in  June,  1802,  before 
Mr.  Justice  Radcliff,  when  a  verdict  was  found 
for  the  defendant. 

Several  exceptions  having  been  taken  at  the 
trial,  a  case  was  made,  from  whence  it  ap- 
peared that  the  plaintiff  had  adduced  in  his 
behalf,  one  Mackworth.  who  testified  to  the 
purchase  of  the  logs  by  the  plaintiff,  for  $100, 
from  one  Bonsall,  the  mate  of  the  vessel  in 
which  the  cargo  was  shipped. 

Charles  Smith,  a  further  witness  on  the  part 
of  the  plaintiff,  stated  that  he  was  at  the  pur- 
chase, which  took  place  on  a  Saturday.  That 
the  logs  were  pointed  out,  agreed  for,  and  im- 
mediately marked  by  the  plaintiff,  in  the  pres- 
ence of  the  captain  of  the  vessel,  before  whom 
and  the  mate,  the  plaintiff,  on  the  Monday  fol- 
lowing, took  possession  of  them,  and  after- 
wards removed  them  to  a  saw  yard.  That  he, 
the  witness,  took  them  from  the  yard,  and  left 
them  for  Heyl  at  Whitehall.  That  the  cap- 
tain, at  the"  time  of  the  removal  of  the  logs, 
sent  a  person  to  see  that  they  were  those  which 
had  been  sold,  and  had  the  proper  marks. 
This  person  examined  the  logs  and  took  their 
numbers.  That  on  the  logs  being  afterwards 
missed,  he,  the  witness,  went,  in  company  with 
the  plaintiff,  to  the  defendant's  yard,  where 
he  saw  them.  That  the  plaintiff  immediately 
claimed  them,  as  his,  and  demanded  them  of 
the  defendant,  who  refused  to  deliver  them 
up.  That  Roget,  while  the  logs  were  on  the 
wharf,  consented  to  the  plaintiff's  taking  them 
away,  and  made  no  objections  to  the  sale  of 
the  mate. 

The  witness  mentioned  that  when  he  was 
first  examined  he  had  said  that  the  plaintiff 
had  agreed  for  the  logs  at  the  rate  of  one  shil- 
ling and  six  pence  per  foot,  in  explanation  of 
which  he  stated,  that,  as  the  logs  were  not  then 
measured,  the  price  was  subsequently  changed 
by  the  plaintiff  and  mate  into  a  gross  sum  of 
$100,  in  order  to  get  rid  of  the  trouble  of  ad- 
measurement. 

The  plaintiff  here  rested  his  case. 

The  defendant  called  Jeremiah  Marshall,  a 
public  measurer  of  timber,  who  stated  that  he 
15*]  *was  employed  by  Roget  to  measure  a 
cargo  of  mahogany  consigned  to  him,  as  he, 
the  witness,  understood  from  Roget,  the  cap- 
tain, and  mate  of  the  vessel;  that,  after  the 
first  day's  work  was  done,  the  mate  pointed 
out  a  log  of  mahogany,  part  of  the  cargo  (and 
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which  had  been  measured,  marked,  and  num- 
bered No.  21),  as  being  one  of  three  logs 
which  belonged  to  him  ;  that  the  witness,  on 
the  next  day,  before  they  began  to  discharge 
any  of  the  mahogany,  requested  the  mate  to 
mention  when  they  came  to  the  other  logs 
which  belonged  to  him,  in  order  that  they 
might  be  put  into  a  different  bill ;  upon  which 
the  mate  said  that  he  did  not  own  any  three 
particular  logs,  but  that  he  had  aright  to  make 
choice  of  three ;  that  the  witness  might  meas- 
ure the  whole  together,  as  he  had  been  directed, 
and  that  he,  the  mate,  would  settle  with  Roget 
for  the  interest  he  had  therein.  In  conse- 
quence of  this,  the  account  of  the  measure- 
ment of  all  the  mahogany  was  kept  in  one  bill, 
and  delivered  to  Roget,  who  paid  for  it. 

After  Marshall  had  given  his  testimony, 
Smith  said  that  the  logs  bought  by  the  plaint- 
iff had,  at  the  time  of  purchase,  been  meas- 
ured, as  he  saw  the  measurer's  marks  upon 
them. 

The  defendant  then  offered  Roget,  who  was 
objected  to  by  the  plaintiff's  counsel  as  incom- 
petent ;  but  on  being  released  by  the  defend- 
ant, was  admitted,  the  point  of  his  admissibil- 
ity  being  saved. 

Roget's  testimony  was  that  he  never  author- 
ized the  mate  to  sell  any  of  the  cargo.  That 
the  whole  consignment  was  sold  by  him  to 
the  defendant,  before  the  taking  away  of  the 
logs.  That  he  never  gave  any  authority  to  the 
plaintiff  to  take  away  the  mahogany,  nor  ever 
had  any  knowledge  of  the  claim  of  the  mate  to 
any  three  particular  logs,  until  after  the  de- 
fendant had  purchased  the  whole  cargo,  and 
until  after  the  plaintiff  had  taken  from  the 
cargo,  which  lay  all  together  on  the  wharf,  the 
three  logs  he  had  purchased. 

The  plaintiff's  counsel  then  offered  to  prove 
declarations  and  admissions  of  the  captain,  as 
well  before  as  after  the  sale  of  the  mahagony 
by  the  mate  to  the  plaintiff,  that  such  sale  was 
by  *his,  the  captain's,  knowledge  and  [*16 
consent,  insisting  he  stood  in  the  relation  of 
agent  for  the  consignee  ;  but  the  testimony  was 
rejected.  This  point  also,  at  the  request  of  the 
plaintiff's  counsel,  saved  by  the  judge. 

The  defendant  then  read  a  deposition  of  a 
clerk  in  the  counting-house  of  Roget,  stating 
that  he  was  on  the  wharf  at  the  foot  of  Rector 
Street,  when  the  plaintiff  and  several  other 
persons  were  removing  three  logs  of  mahog- 
any, Nos.  21,  50,  and  52,  which  the  witness  for- 
bade, informing  them  Roget  had  sold  the  logs 
to  the  defendant ;  that  the  witness  knew  the 
whole  cargo,  comprising  the  three  logs  above 
mentioned,  were  consigned  to  Roget,  who  had 
accounted  for  the  same  to  the  consignor ;  and 
that  the  whole  were  sold  to,  and  paid  for  by 
the  defendant. 

Against  these  facts,  the  plaintiff,  to  prove 
his  interest  in  the  logs,  and  Roget's  consent  to 
the  sale,  offered  a  deposition  made  by  the  mate, 
and  dxily  taken.  This  was  insisted  upon  as 
proper  testimony,  there  being  no  evidence  that 
the  mate  had  warranted  the  Togs  to  the  plaint- 
iff, as  his  property  ;  but  the  judge  deeming  it 
admissible,  unless  the  mate  was  released,  the 
plaintiff  produced  a  release.  The  witness  to 
its  execution  being  called  upon  to  prove  it, 
testified  that  he  was  present  at  the  time  the 
deposition  was  taken,  and  on  his  return  to  his 
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office,  being  an  attorney,  and  acting  in  behalf 
of  the  attorney  for  the  plaintiff,  fearful  lest  an 
objection  might  be  taken  to  the  interest  of  the 

witness.  In-  drew  a  release,  and  the  same  was 
executed  by  the  plaintiff,  and  delivered  to  the 
mute  in  his  (.nice,  who  left  it  with  the  witness 
for  the  puriwse  of  being  used  on  the  trial.  That 
thi-i  was  done  in  the  course  of  half  an  hour 
afier  the  deposition  was  taken,  and  before  the 
plaintiff,  witness  and  mate  had  separated, 
after  they  had  left  the  place  of  examination. 
That  the  defendant's  attorney  cross-examined 
the  mate,  and  such  cross-examination  was  in 
writing,  at  the  end  of  the  mate's  testimony,  as 
proven  on  the  part  of  the  plaintiff  ;  and  a  con- 
sent was  subscribed  to  such  examination  by  the 
defendant's  attorney,  as  follows: 

"We,  the  subscribers,  attorneys  for  the 
plaintiff  and  defendant  respectively,  do  con- 
1 7*1  sent  that  the  above  deposition  be  *read 
in  evidence  upon  the  trial  of  this  cause  ;  sav- 
ing and  reserving  the  exceptions  to  the  admis- 
sibility  of  the  testimony." 

Under  these  circumstances,  the  deposition 
was  again  offered,  but  rejected,  reserving  the 
point. 

The  judge  charged  that  it  was  absolutely 
necessary  the  plaintiff  should  show  an  acqui- 
escence on  the  part  of  Roget  to  the  sale  by  the 
mate ;  and  that  the  consent  of  the  captain,  or 
his  acts,  and  those  of  the  mate,  were  not  bind- 
ing without  such  acquiescence. 

Mr.  Woods,  for  the  plaintiff,  now  moved  to 
set  aside  the  verdict  for  misdirection,  as  well 
as  for  the  rejection  of  proper  testimony,  and 
for  a  new  trial. 

A  release  to  Bonsall,  the  mate  and  vendor  of 
the  plaintiff,  was,  he  argued,  totally  unneces- 
sary ;  the  court  ought  not  to  have  asked  it,  as  he 
was  competent,  being  equally  liable  (Mttward 
v.  Hattett,  2  Caines,  77,  S.  P.),  howsoever  the 
cause  was  determined  ;  first,  to  Roget,  the  con- 
signee, and  also  to  the  plaintiff,  as  purchaser. 
(Peake's  Law  of  Ev..  113. ')  And  peculiarly  so, 
as  Bonsall  had  sold  without  any  warranty ; 
and,  therefore,  had  never  asserted  any  interest 
in  himself.2  (Peake,  118.)  If  a  vendor  of  an 
estate  covenant  for  the  title,  or  warrant  the 
premises,  he  cannot  be  a  witness  to  support 
the  title  of  the  vendee  in  an  action  against 
him,  by  a  third  person,  for  the  premises.  (2 
Roll.  Abr.,  685,  pi.  1.)  But  a  vendor  who 
does  not  covenant  for  the  title,  or  enter  into  any 
warranty,  is  a  good  witness.  (Busby  v.  Green- 
slate,  1  Stra.,  445. 8)  But  if  the  court  should 
be  of  opinion  a  release  was  necessary,  such  a 
release  was  given  and  offered.  The  circum- 
stance of  its  being  after  the  examination  is 

1.— It  Is  supposed  Evan's  v.  Williams  is  the  case  al- 
luded to.  7  B.  &  E.,  481.,  7t.  c. 

2.— The  old  cases  make  a  distinction  between  sales 
of  chattels  in  possession  and  out  of  possession.  That 
in  the  first  instance,  an  express  warranty  is  not  nec- 
essary ;  in  the  second,  it  is.  Medina  v.  Stoughton, 
1  Salk.,  210.  Hut  this  has  been  denied  to  be  law. 
Pasley  v.  Freeman,  3  D.  &  E.,  57,  58.  See  1  Lex.  Mer. 
Am.,  372. 

8-— The  reason  of  these  determinations  is,  that, with 
respect  to  purchases  of  lands,  the  maxim  of  carrat 
emptor  applies ;  in  those  of  chattel  interests,  it  does 
not.  Money  had  and  received  will  not  lie  to  recover 
back  the  consideration  paid  for  an  assignment  of  a 
mortgage,  which  turns  out  to  be  a  forgery,  if  hima 
flde  transferred,  and  the  assignor  has  not  covenanted 
for  the  goodness  of  the  title.  Bree  v.  Holbech,  Doug., 
655.  Hut  see2Ch.  Cas.,  19.  and  Hardinge  v.  Nel- 
thorpe.  Nels.  Ch.  Rep..  118. 
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immaterial,  from  the  peculiar  facts  stated  in 
the  case.  If  Roget,  the  consignee,  was  com- 
petent, being  released  by  the  defendant,  Bon- 
sall, the  vendor,  was  as  much  so,  on  a  release 
from  the  plaintiff.  Besides,  the  declarations 
and  admissions  of  the  captain  were  full  evi- 
dence for  the  plaintiff.  He  was  the  agent  of 
the  consignor ;  and  as  in  that  capacity  he  con- 
sented to  the  sale  to  the  plaintiff,  it  bound  Ro- 
fet,  and  confirmed  the  sale  by  Bonsall ;  the 
rejecting,  therefore,  these  declarations  [*18 
and  admissions,  was  contrary  to  law.  From  the 
facts,  it  appears  the  plaintiff  had  peaceable  pos- 
session under  a  good  title ;  and,  at  all  events,  his 
possession  alone  was  enough  to  prevent  the  de- 
fendant from  taking  the  logs  out  of  that  posses- 
sion ;  for  it  was  as  much  continued  while  the 
logs  lay  at  Whitehall,  as  if  in  the  plaintiff's 
yard,  having  been  left  there  by  him. 

Mr.  Boyd,  for  the  defendant.  There  is  not 
an  equal  liability  in  Bonsall.  He  is  not  liable 
to  the  defendant  ;  for  there  is  no  privity  be- 
tween them.  The  defendant  purchased  of 
Roget,  and  Roget  is  liable  to  him,  not  the 
mate  ;4  for  he  is  liable  only  to  the  purchaser, 
the  plaintiff  ;  and,  therefore,  liable  to  only  one 
of  the  parties  in  the  cause.  Therefore,  ad- 
mitting the  principle  of  equal  liability,  it  does 
not  apply ;  as  to  the  release  being  given  after 
the  deposition  offered,  the  testimony  was 
properly  rejected.  The  reason  why  a  release 
is  necessary,  is  to  do  away  the  effect  of  the  in- 
fluence of  interest ;  but  if  it  be  given  after 
the  testimony,  the  interest  has  already  had  its 
effect.  The  declarations  and  admissions  of 
the  captain  could  not  be  received ;  for  he  is 
not  the  agent  of  the  consignee,  and  his  agency 
for  the  consignor  terminates  on  delivery, 
which  had  here  taken  place,  and  a  sale  been 
made  to  the  defendant.  He  denied,  therefore, 
the  possession  of  the  plaintiff,  as  it  had  been 
transferred,  by  the  consignee,  to  Burling;  and 
as  to  the  warranty,  in  sales  of  chattels,  it  was 
not  necessary. 

RADCLIFP,  J.  I  understood  the  mate's 
claim  to  be  founded  on  his  office,  as  a  privilege 
annexed. 

Mr.  Woods,  in  reply,  insisted  on  his  first 
positions. 

Per  Curiam.  The  facts  of  this  case  arise 
merely  from  the  deposition  of  witnesses. 
From  these  it  appears  that  the  plaintiff  pur- 
chased of  one  Bonsall,  the  mate  of  a  vessel, 
three  logs  of  mahogany;  that,  at  this  time,  the 
captain  and  consignee  were  present,  as  is 
stated  by  the  witnesses  of  the  plaintiff.  On  the 
case,  as  presented  to  us,  there  is  some  degree 
of  contradiction  in  the  testimony,  which,  as  it 
was  laid  before  the  jury,  they,  no  doubt,  duly 
estimated.  In  this  action,  property  and  pos- 
session must  be  shown.6  The  only  evidence  of 
this  property  and  possession  is  from  the  testi- 
mony of  Mackworth  and  Smith.  They  state 
that  'the  price  contracted  for .  between  Bonsall 
and  the  plaintiff,  was  one  hundred  dollars ; 


4.— The  principle  is,  that  the  liability  must  be  im- 
mediate to  the  parties  in  the  suit,  and  not  a  remote, 
circuitous  liability.  Ball  v.  Bostwick,  1  Stra.,  575. 

5— To  maintain  the  action  of  trover,  there  must  be 
a  right  of  possession  and  a  right  of  property.  The 
right  to  the  possession  must  be  immediate  (Gordon  v. 
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and  Smith,  as  a  reason  for  a  gross  sum  being 
19*]  *agreed  upon,  adds,  "that  it  was  to 
save  the  trouble  of  having  the  mahogany 
measured."  Marshall,  the  public  measurer, 
deposes  that  he  did  measure  the  whole  cargo, 
and  that  the  mate  sold  them  after  they  were 
so  measured.  That,  at  the  mate's  request,  the 
charge  of  measuring  was  debited  to  Roget,  the 
consignee,  who  paid  for  it ;  and  that  the  mate 
himself  acknowledged  he  did  not  own  any 
three  particular  logs,  but  that  he  had  a  right  to 
make  choice  of  three,  and  would  settle  for  it  with 
Roget.  After  this  testimony  is  delivered, 
Smith  recollects  that  the  mahogany  had  been 
measured,  and  that  he  saw  the '  measurer's 
marks  on  the  logs  ;  though,  before  that,  he 
assigns  its  non-measurement  as  a  specific  rea- 
son for  the  gross  price  of  one  hundred  dollars 
being  agreed  as  the  purchase  money.  After 
this,  a  release  being  produced  from  Burling, 
the  defendant,  Roget.  the  consignee,  was 
addmitted  very  properly  as  a  witness,  and  he 
is  followed  by  his  clerk.  Under  these  circum- 
stances, it  must  be  taken  for  granted  that  the 
jury  weighed  Smith's  credibility;  and  if  so, 
there  could  be  no  doubt  that  there  was  neither 
property  nor  possession  in  the  plaintff.  It  is 
urged  as  a  reason  for  a  new  trial,  that  the 
judge's  charge  precluded  certain  testimony, 
or,  at  least,  prevented  the  jury  from  weighing 
it ;  for  the  judge  charged  that  it  was  necessary 
to  show  an  acquiescence  in  Roget.  But  it 
must  be  presumed  to  have  been  understood  by 
the  jury  that  Roget's  acquiescence  was  neces- 
sary for  Heyl  to  show  property  in  himself  ; 
and,  on  this  point,  we  think  that  the  mate, 
Bonsall,  must  have  shown  property,  as  the  con- 
signment was  to  Roget  entirely.  The  testi- 
mony of  Smith  was  very  properly  disregarded, 
and  the  verdict  ought  to  stand.  The  release  of 
Bonsall,  being  after  his  examination,  and 
when  the  interest  he  had  must  have  had  its 
full  influence  and  operation  on  his  testimony, 
came  too  late,  and  could  not  be  received.1 

New  trial  refused. 

Cited  in— 14  Johns.,  381,  9  N.  Y.,  174 ;  3  Cranch  C. 
C..  64. 


JACKSON,  on  the  demise  of  JAUNCEY, 

v. 
COOPER  AND  STYLES. 

Ejectment — Several  Defendants —  Separate  Pleas 
—  Titles  of — Notice — Service  of. 

In  ejectment  against  several  defendants,  though 
they  sever  in  their  pleadings,  and  enter  into  separate 
consent  rules,  the  notices  and  pleadings  must  be 

1.— A  release  to  render  a  witness  competent  must 
destroy,  in  regard  to  the  object  of  controversy,  his 
liability  to  both  parties,  and  that,  as  well  in  equity 
as  at  law.  Cheyne  v.  Koops,  4  Esp.  Rep.,  113 ;  See 
Heermance  v.  Vernoy,  6  Johns.  Rep.,  5,  as  to  com- 
petence of  vendors. 

Harper,  2  Esp.  Rep.,  465);  that  is,  the  plaintiff  must 
be  entitled  to  the  possession  of  the  goods  at  the 
time  of  the  action  brought ;  but  it  is  not  necessary 
that  actual  possession  should  ever  have  been  en- 
joyed ;  a  possession  in  law  is  sufficient.  Hudson  v. 
Hudson.  Latch,  214,  Flewellin  v.  Rave,  1  Bulst.,  68. 
The  right  of  property  may  be  absolute  (Pyne  v. 
Dor,  1  D.  &  E.,  55 ;  Blaker  v.  Anscombe,  1  N.  R.,  25). 
or  special,  us  that  of  a  bailee  (Arnold  v.  Jefferson,  1 
Ld.  Raym.,275),  or  a  carrier  (Goodwin  v.  Richardson, 
1  Roll.  Abr.,  4),  or  a  sheriff  (Wilbraham  v.  Snow,  2 
Saund.,  47),  but  the  right  of  property  and  possession 
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entitled  against  all,  as  at  the  commencement,  but 
each  party  must  be  served  with  a  separate  notice, 
&c. 


THIS  was  an  action  of  ejectment,  in  which 
the  defendants  severed  in  their  appear- 
ances, entered  into  separate  consent  rules,  and 
pleaded  separately. 

The  plaintiff  had,  in  a  former  term,  obtained 
leave  to  amend,  by  altering  the  name  of  the 
lessor  of  the  plaintiff  from  John  to  *  Will-  [*2O 
iam  Jauncey;  but  the  notices  on  which  the 
motion  was  founded,  were  entitled  as  above, 
against  both  defendants. 

Mr.  Benson  now  moved  to  set  aside  the  pro- 
ceedings for  irregularity,  contending  that,  as 
the  defendants  had  severed,  the  original  suit 
became  divided  into  two  distinct  causes.  That, 
therefore,  there  should  have  been  two  separate 
notices,  each  entitled  against  one  defendant, 
and  served  on  the  different  attorneys  of  the 
defendants.  For  there  was  not  then  any  suit 
in  existence  such  as  that  in  which  the  notices 
purported  to  be  given. 

Mr.  Hopkins,  contra,  insisted  the  notice  was 
perfectly  regular,  and  likened  it  to  the  case  of 
a  suit  against  two,  where  one  is  outlawed,  yet 
the  proceedings  are  entitled  against  both.2 


Per  Curiam.  The  objection  taken  against 
the  notices  and  rules  is,  that,  as  the  defendants 
appeared  by  distinct  attorneys,  and  entered 
into  separate  consent  rules,  these  circum- 
stances required  separate  and  distinct  proceed- 
ings,and  ought  to  have  been  entered  and  entitled 
as  separate ;  that  is,  that  the  notices  should 
have  been  separate,  addressed  to  each  party, 
and  the  rules  entered  accordingly.  The  notice 
given  to  Van  Schaick,  attorney  for  Cooper,  is 
entitled  against  two;  and  it  is  on  that  notice 
the  application  is  made.  The  court  are  of 
opinion  that  this  is  the  regular  way  in  which 
the  notice  should  be  entitled,  though  each 
party  should  be  served.  It  does  not  follow 
that,  appearing  separately,  and  entering  into 
separate  consent  rules,  justifies  or  requires  a 
different  practice  ;  for  pleading  separately  does 
not  make  separate  suits.3  The  notice  must  be 
as  the  case  was  originally  entitled,  and  a  copy 
served  on  all  the  attorneys ;  for  otherwise  it 
would  imply  a  distinct  issue  in  each  suit. 

Motion  refused,  with  costs  to  the  plaintiff. 

Cited  in— 3  Wend.,  153. 

2-^-So  where  one  of  several  defendants  is  proceeded 
against  under  the  statute  (1  Rev.  Laws.,  353, 513),  the 
papers  are  entitled  against  all.  Dando  v.  Tremper, 
2  Johns.  Rep.,  87 

2— Therefore,  in  such  a  case,  only  one  venire  issues, 
which  is,  "therefore,  as  well  to  try  this  issue  as  the 
said  other  issue  (or  issues)  above  joined,  between 
the  said  A  B  and  the  said  CD"  (or  "and  between 
the  said  A  B  and  E  F"),  "  let  a  jury,"  &c. 

must  unite  in  the  plaintiff.  Gordon  v.  Harper,  ub. 
sup.  See,  also,  Webb  v.  Fox,  7  D.  &  E.,  391 .  In  addi- 
tion to  these  requisites  in  the  plaintiff,  the  subject 
matter  of  the  suit  must  be  personalty.  Elwes  v. 
Shaw,  3  East,  51.  Quaere,  whether,  in  regard  to  the 
subject,  Todd  v.  Crookshanks  (3  Johns.  Rep.,  432)  be 
reconcilable  with  Goggerly  v.  Cuthbert  (2  N.  R., 
170).  Observe,  that  possession  alone  gives  a  right  of 
property  against  wrong-doers,  and  all  the  world 
except  the  right  owner.  Armory  v.  Delamirie,  1 
Stra.,  505 ;  Webb  v.  Fox,  ub.  sup. 
See,  also,  McDonald  v.  Hewett,  15  J.  R.,  349. 
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BELL  et  al.  v.  RHINELANDER. 
Prmctioe  on  movinjr  for  partition. 

•N  partition,  only  the  notice  and  affidavit  of 
service  is  read,  not  the  petition. 


JACKSON,  ex  dem.  NICHOLAS  Low  ET  AL., 
JAMES  REYNOLDS. 

Sfrctment—  Count  upon  Demises — Of  Deceased 
Pertont — Application  to  strike  out — Costs. 

If  the  plaintiff  in  ejectment  count  upon  demises 
by  persons  who  are  dead,  the  defendant,  after 
ciitrrintr  into  the  consent  rule,  may  apply  to  have 
their  names  struck  out  of  the  declaration,  and  that 
without  coste,  the  necessity  of  the  application 
arising:  from  the  plaintiff. 

ON  an  affidavit  stating  the  death  of  one  of 
21*]  the  lessors  of  *the  plaintiff,  from 
belief,  information,  diligent  search,  and  in- 
quiry. 

Mr.  Riggs,  on  the  behalf  of  the  defendant, 
moved  to  strike  out  of  the  declaration  one 
count  wholly,1  and  in  all  others  the  name  of 
Drake,  with  costs. 

Mr.  Howett,  contra.  The  application  now 
comes  too  late,  being  after  entering  into  the 
consent  rule  ;s  at  all  events,  the  affidavit  should 
state  that  the  fact  was  unknown  at  that  time. 
In  addition  to  this  he  mentioned  that,  from  the 
counter  affidavit  which  he  held,  it  appeared 
the  defendant  had  heretofore  consented  to  give 
up  possession,  having  failed  to  try  according 
to  stipulation. 

Per  Curiam.  The  motion  must  be  granted. 
It  has  been  before  decided  that  a  defendant 
may  thus  come  in  and  move,  on  the  death  of  a 
party  before  the  commencement  of  the  suit. 
As  to  the  objection  that  the  application  is  out 
of  season,  the  answer  is  that  it  is  never  out  of 
season  when  on  the  ground  of  an  original  ir- 
regularity in  the  plaintiff  himself.  Therefore, 
the  not  coming  in  earlier  cannot  be  urged.3 
The  affidavit  of  the  defendant  furnishes  such 
evidence  of  the  facts  as  is  prima  fade  suffi- 
cient ;  and  if  not  true,  ought  to  have  been 
denied  by  the  plaintiff  especially  as  it  is  in  his 
power;  for  the  attorney  of  the  lessor  may, 
nay,  certainly  must,  know  if  his  client  is  alive. 

1. — The  practice  as  to  amendments,  where,  on  the 
defendant's  application,  a  demise  is  struck  out,  has 
been  settled  in  a  recent  case  to  be  as  follows :  The 
defendant  must  serve  a  certified  copy  of  the  rule  to 
amend  on  the  plaintiff,  which  is  to  be  deemed  an 
actual  amendment,  as  to  all  subsequent  proceedings 
on  the  part  of  the  plaintiff;  and  the  defendant, 
without  a  new  copy  of  the  declaration,  must  enter 
into  the  consent  rule,  and  plead  within  twenty  days 
after  the  service  of  the  certified  copy  of  the  rule 
for  the  amendment,  unless  otherwise  ordered  by 
the  court ;  and  the  rule  is  sufficient  to  authorize  an 
actual  amendment  of  the  declaration  on  file,  or  to 
flic  a  new  one  in  its  stead,  whenever  it  may  be  nec- 
t-swury.  Jackson,  ex  dem.  Kelly  and  Oakley,  v 
HHknap,  7  Johns.  Rep.,  300. 

2.— 8.  P.  Ditz  ads.  Butler  et  al.,  Cole  Cas.,  102. 

3.--  When  a  party  seeks  to  set  aside  proceedings  for 
mere  irregularity,  he  must  apply  at  the  first  oppor- 
tunity. Nichols  v.  Nichols,  10  Wend.,  560;  Leavitt 
v.  Woods,  10  Id.,  568;  McEvers  v.  Mackler,  1  J.  C., 
248;  Jones  v.  Dunning,  2  Id.,  74;  Giles  v.  Caines,  3 
Cai.  R.,  107 ;  Anonymous,  5  Wend.,  82.  But  this  rule 
does  not  apply  to  motions  for  relief  affecting  the 
substantial  rights  of  parties.  Doty  v.  Russell,  5 
Wend.,  129. 
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As  to  the  costs  it  does  not  necessarily  follow 
that  the  attorney  of  the  plaintiff  must  know  of 
the  death  of  one  of  the  lessors.  He  may  have 
examined  into  the  title  on  behalf  of  one  per- 
son, acting  for  others  equally  interested,  and 
seeing  a  number  of  names  necessary  to  be 
made  parties,  he  might  have  thought  them  all 
in  existence,  and  the  affidavit  of  the  defendant 
be  the  first  notice  of  the  death  of  anyone  en- 
titled. The  costs  ought  to  be  paid  if  the  fact 
was  known  sooner,  and  the  application  for  the 
object  of  this  motion  ought  to  be  made  as  soon 
as  the  right  to  apply  was  discovered  ;  we  grant 
the  motion,  but  without  costs. 

Mr.  Hoicett  then  asked  for  the  costs  of 
amending. 

THE  COURT  said  they  would  reserve  their 
determination  on  that  point  till  the  next  day, 
when  they  denied  them,  saying  the  plaintiff 
was  irregular  from  the  beginning ;  and  though 
he  might  not  have  been  in  fault,  there  is  no 
reason  for  allowing  him  costs,  when  it  is  to 
have  his  proceedings  rectified  that  the  defend- 
ant comes  before  the  court. 

Mot-ion  granted  without  costs  to  either  party. 


*SHEFFIELD  t>.  WATSON.       [*22 

Mistake  of  Attorney — Prevent  Judgment — Costs. 

A  mistake  by  an  attorney,  of  a  rule  of  practice, 
may  prevent  judgment  as  in  case  of  nonsuit  for  not 
going  to  trial,  but  will  not  excuse  costs. 

MR.  HOPKINS,  for  the  defendant,  moved 
for  judgment  as  in  case  of  nonsuit  for 
not  going  to  trial. 

Mr.  Woods,  contra.  The  cause  was  called 
on,  but  as  there  were  other  causes  on  the  day 
calendar,  one  of  which  actually  occupied  the 
court  the  whole  day,  the  plaintiff's  attorney, 
not  being  quite  ready,  thought  he  should  be 
entitled  to  bring  it  on  the  next  day,  the  day 
calendar  not  being  gone  through  ;  but  found 
he  was  put  down  to  the  bottom  of  the  calen- 
dar for  the  circuit.  This,  therefore,  is  a  plain 
mistake  of  the  rules  of  practice,  which  ought 
not  to  injure  the  plaintiff. 

Mr.  Hopkins.  The  plaintiff  clearly  was  not 
ready  ;  therefore  equally  in  fault,  whether  the 
rule  was  as  he  imagined,  or  not. 

RADCLIFF,  J.  Acting  under  that  belief,  he 
did  not  prepare  himself. 

Mr.  Hopkins  asked  for  a  stipulation  and 
costs. 

Per  Curiam.  The  excuse  is  certainly  not 
sufficient  to  exonerate  from  costs.  If  admitted 
in  one  case,  it  must  be  in  all ;  and,  however 
the  good  faith  of  the  plaintiff's  conduct,  and 
our  belief  of  it,  may  deny  the  judgment 
moved  for,  to  refuse  costs  would  do  away  the 
effect  of  the  rule.  The  plaintiff  must  stipu- 
late. (See  Russell  v.  Batt,  post,  252.) 

On  stipulation  and  costs,  motion  denied. 
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1803  HART  v.  HOSACK. 

FALLMER  v.  8TEELE  ET  AL. 


Amendment  of  Declaration. 

On  producing  certified  copy  of  original  writ,  dec- 
laration amended. 

MR.  HOPKINS  moved  to  amend  a  count  in 
the  declaration,  in  conformity  to  the  orig- 
inal writ  (a  certified  copy  of  which  he  pro- 
duced), by  striking  out  the  words  "town  of 
Herkimer,"  and  inserting  the  "town  of  Ger- 
man Flats."1 

Ordered. 


REMSEN,  Administratrix,  v.  ISAACS. 

Irregularity — Motion — Merits. 

On  a  non-enumerated  motion  for  irregularity, 
merits  cannot  be  entered  into,  but  on  merits  irregu- 
larity may  be  shown. 

MR.  MULLIGAN  moved  to  set  aside  a  re- 
port of  referees  for  irregularity  and  on 
merits. 

Mr.  Woods,  contra.  In  King  v.  Hughes, 
it  was  determined  that  if  a  motion  be 
made  as  non-enumerated  for  irregularity,  the 
23*]  *ground  of  merits  must  be  abandoned, 
though  on  the  merits  the  irregularity  may  be 
insisted  on. 

Per  Curiam.  The  rule  is  according  to  the 
decision  cited.  The  application  must  be  for 
irregularity  only  to  bring  it  on  as  a  non- 
enumerated  motion.  If  merits  are  united,  it 
becomes  enumerated.  (S.  P.,  Foden  and  Slater 
v.  Sharp,  4  Johns.  Rep.,  183.) 

Motion  denied. 
Cited  in— 17  Wend.,  22. 


HUN  ET  AL.  v.  BOWNE. 


Case  made — Amendments  Delayed  by  Accident — 
Extension. 

If  a  case  made  do  not  set  forth  the  merits  of  a 
cause  as  they  appeared  on  the  trial,  and  the  amend- 
ments proposed  do  not  reach  the  hands  of  the  coun- 
sel employed  within  a  time  agreed  on,  and  within 
which  they  might  have  arrived  but  for  an  accident, 
the  court  will  grant  a  further  day  to  amend,  and 
perfect  the  case. 

MR.  COLDEN,  for  the  plaintiffs,  moved  for 
leave  to  amend  the  case  made  by  the  de- 
fendant. 

From  the  affidavit  of  the  attorney  for  the 
plaintiffs,  it  appeared  that  the  defendant's 
attorney  had  agreed  to  give  the  plaint- 
iffs' attorney  till  the  21st  January  last,  to 
settle  his  amendments  before  a  judge  at  Al- 
bany, the  cause  having  been  tried  in  New 
York  ;  that  by  some  accident  the  amendments 
proposed  by  the  plaintiffs  to  the  case  made  on 
the  part  of  the  defendant,  had  not  come  to  the 
hands  of  the  counsel  who  was  employed  to  at- 
tend to  the  business  there,  until  the  22  Jan- 
uary ;  and  further,  that  the  case  made  by 
the  defendant  did  not  set  forth  the  merits  of 
the  cause  as  they  appeared  on  the  trial. 

Mr.  Hoffman,  amicu*.  In  Duffy  v.  Van 
Zdndt,  on  a  suggestion  that  the  case  made 
did  not  contain  a  true  statement  of  facts, 
the  court  granted  a  new  trial  aftei*  argument 
and  decision. 

Mr.  Boyd,  contra.  The  application  stated 
some  circumstances  of  strict  and  unacom- 
modating  conduct  in  the  plaintiffs'  attorney, 
which  had  occurred  previous  to  the  agree- 
ment mentioned  in  the  affidavit  read  by  Col- 
den,  and  some  declarations  of  the  plaintiffs' 
attorney,  that  he  would  hold  the  defendant  to 
strict  practice. 

Per  Curiam.  We  cannot  travel  ba\:k  farther 


1.— The  New  York  Code  of  Procedure,  sees.  169  to 
175.  provide :  No  variance  between  the  allegation  in 
a  pleading  and  the  proof,  shall  be  deemed  material, 
unless  it  nave  actually  misled  the  adverse  party,  to 
his  prejudice,  in  maintaining  his  action  or  defense, 
upon  the  merits.  Whenever  it  shall  be  alleged  that 
a  party  has  been  so  misled,  that  fact  shall  be  proved 
to  the  satisfaction  of  the  court,  and  in  what  respect 
he  has  been  misled ;  and  thereupon  the  court  may 
order  the  pleading  to  be  amended,  upon  such  terms 
as  shall  be  just. 

Where  the  variance  is  not  material,  as  provided 
in  the  last  section,  the  court  may  direct  the  fact  to 
be  found  according  to  the  evidence,  or  may  order 
an  immediate  amendment,  without  costs. 

Where,  however,  the  allegation  of  the  cause  of 
action  or  defense  to  which  the  proof  is  directed  is 
unproved,  not  in  some  particular  or  particulars 
only,  but  in  its  entire  scope  and  meaning,  it  shall 
not  be  deemed  a  case  of  variance,  within  the  last 
two  sections,  but  a  failure  of  proof. 

Any  pleading  may  be  once  amended  by  the  party 
of  course,  without  costs,  and  without  prejudice  to 
the  proceedings  already  had,  at  any  time  before  the 
period  for  answering  it  expires,  or  it  can  be  so 
amended  at  any  time  within  twenty  days  after  the 
service  of  the  answer  or  demurrer  to  such  pleading 
unless  it  be  made  to  appear  to  the  court  that  it  was 
done  for  the  purposes  of  delay,  and  thelplaintiff  or 
defendant  will  thereby  lose  the  benefit  of  a  circuit 
or  term  for  which  the  cause  is  or  may  be  noticed, 
and  if  it  appear  to  the  court  that  such  amendment 
was  made  for  such  purpose,  the  same  may  be  strick- 
en out  and  such  terms  imposed  as  to  the  court  may 
seem  just.  In  such  case  a  copy  of  the  amended 
pleading  must  be  served  on  the  adverse  party. 
After  the  decision  of  a  demurrer,  either  at  a  general 
or  special  term,  the  court  may,  in  its  discretion,  if 
it  appear  that  the  demurrer  was  interposed  in  good 
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faith,  allow  the  party  to  plead  over  upon  such  terms 
as  may  be  just.  If  the  demurrer  be  allowed  for  the 
cause  mentioned  in  the  fifth  sub-division  of  section 
one  hundred  and  forty-four,  the  court  may,  in  its 
discretion,  and  upon  such  terms  as  may  be  just, 
order  the  action  to  be  divided  into  as  many  actions 
as  may  be  necessary  to  the  proper  determination  of 
the  causes  of  action  therein  mentioned. 

The  court  may,  before  or  after  judgment,  in  fur- 
therance of  justice,  and  on  such  terms  as  may  be 
proper,  amend  any  pleading  or  proceeding,  by  add- 
ing or  striking  out  the  name  of  any  party,  or  by 
correcting  a  mistake  in  the  name  of  a  party  or  a  mis- ' 
take  in  any  other  respect,  or  by  inserting  other  alle- 
gations material  to  the  case,  when  the  amendment 
does  not  change  substantially  the  claim  or  defense 
by  conforming  the  pleading  or  proceeding  to  the 
facts  proved. 

The  court  may  likewise,  in  its  discretion,  and  upon 
such  terms  as  may  be  just,  allow  an  answer  or  reply 
to  be  made  or  other  act  to  be  done  after  the  time 
limited  by  this  act,  or  by  an  order  enlarge  such 
time ;  and  may  also,  in  its  discretion,  and  upon  such 
terms  as  may  be  just,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a  judg- 
ment, order  or  other  proceeding,  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect ;  and  may  supply  an  omission  in  any 
Emceeding;  and  whenever  any  proceeding  taken 
y  a  party  fails  to  conform  in  any  respect  to  the 
provisions  of  this  code,  the  court  may  in  like  man- 
ner and  upon  like  terms,  permit  an  amendment  of 
such  proceeding,  so  as  to  make  it  conformable 
thereto. 

When  the  plaintiff  shall  be  ignorant  of  the  name 
of  a  defendant,  such  defendant  may  be  designated  in 
any  pleading  or  proceeding,  by  any  name :  and  when 
his  true  name  shall  be  discovered,  the  pleading  ,  or 
proceeding  may  be1  amended  accordingly. 
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than  the  agreement  stated.  It  appears  that 
tin-  defendant  had  given  the  plaintiff  a  time, 

which  t'r<>m  ioddent  he  could  not  keep;  the 
amendments  were  sent  with  due  speed,  and  so 
that  they  might  have  arrived  at  Albany  in  sea- 
-..II.  if  nothing  had  happened  to  prevent  it. 
We  caiin.it  let  the  plaintiff  suffer  by  circum- 
stances which  he  could  not  control.  The  ver- 
dict is  in  the  hands  of  the  plaintiff,  and  the 
defendant  cannot  be  injured  by  a  short  de- 
lay.' 

Motion  Granted.'' 


24*]  'ANONYMOUS. 

fanrn  for  argument  must  be  noticed. 

BY  THE  COURT.  All  causes  intended  for 
argument  must  be  duly  (four  day  notice) 
noticed  before  term  to  the  clerk,  that  he  may 
enter  them  on  the  calendar.  If  not  so  noticed, 
they  must  go  to  the  foot  of  the  calendar,  with- 
out" regard  to  the  date  of  their  issues.3 


HALSEY  9.  J.  AND  S.  WATSON. 

Application  for  a  neio  Trial — Newly  Discovered 
"Evidence — Must  State  What. 

Court  will  not  grant  a  new  trial .  where  the  evi- 
dence has  been  on  both  sides.  In  applications  for 

1.— If  the  papers  from  whence  the  the  case  is  to 
be  made  be  in  the  plaintiff's  hands,  the  court  will 
order  them  to  be  furnished,  and  stay  proceedings  in 
the  mean  time.  Jackson  v.  Platt,  2  Johns.  Cas.,  71. 
If  an  important  fact  has  been  omitted,  leave  will 
be  given  to  add  it.  Jackson  v.  Barker,  August,  1803, 
t'aines'  Prac.,  523. 

Foot  v.jColvin,  2  J.  R.,  481 ;  Jackson  v.  Brownel, 
3  J.  R.,  14*;  Godwin  v.  Harker,  1  Cai.  R.,  74. 

2.— An  order  for  time  to  make  a  case  cannot  be 
enlarged  after  it  has  expired ;  relief  can  be  had  by 
motion  only.  Hawkins  v.  Dutchess  &  O.  S.  Co.,  7 
Cow.,  467. 

3.— See  Code  of  Procedure,  sec.  256,  as  given  ante, 
p.  6 ;  and  Rule  37  of  Supreme  Court. 


new  trials,  on  account  of  a  subsequent  discovery 
of  material  testimony,  what  that  testimony  is,  must 
be  stated,  that  the  court  may  judge  of  its  materi- 
ally. 


was  a  motion  for  a  new  trial,  on  an 
J.  affidavit  of  a  discovery  of  new  and  material 
evidence.  The  points  and  substance  are  so 
fully  stated  in  the  decision  of  the  court,  that 
it  is  unnecessary  to  do  more  than  give  the 
judgment. 

Per  Curiam.  This  is  a  motion  fora  new  trial, 
and  comes  before  us  on  the  ground  of  a  dis- 
covery of  material  testimony  since  the  trial  of 
the  cause.  To  see  this,  and  judge  whether  it 
be  material  or  not,  it  will  be  necessary  to  state 
the  former  testimony  and  nature  of  the  suit. 

It  is  assumpsit  by  Halsey?  the  plaintiff. 
against  James  and  Samuel  Watson,  the  de- 
fendants, as  owners  of  the  ship  Chesapeake, 
founded  on  a  neglect  in  not  taking  on  board 
some  tobacco,  according  to  contract. 

The  witness,  Heyer,  who  appears  to  have 
acted  as  agent  for  the  plaintiff,  states  what  the 
contract  was,  and  the  time  at  which  the  to- 
bacco was  to  be  on  board.  This  agreement 
appears  to  have  been  made  on  a  Friday.  The 
witness  inquired  of  the  defendant  James  Wat- 
son, when  the  tobacco  should  be  sent  down  to 
the  vessel.  The  answer  was,  "  Send  it  down 
as  quick  as  possible,"  in  consequence  of 
which,  it  was  sent  the  very  next  day. 

From  three  witnesses  it  is  shown  that  the 
principal  part  of  the  tobacco  was  on  the  dock 
by  eleven  o'clock  in  the  fornoon,  and  that  the 
whole  was  ready  to  be  put  on  board  by  three. 
These  facts,  then,  are  established  by  three 
witnesses.  The  captain  swears  that,  after 
four  or  six  hogsheads  had  been  brought,  he  re- 
quested the  carmen  not  to  bring  any  more,  as 
there  were  appearances  of  a  storm.  This  the 
principal  carman  has,  in  effect,  denied  ;  for  he 
says  he  was  desired  by  those  on  board  the 
ship,  or  the  captain,  to  bear  a  hand  ;  and  that 
he  got  all  the  tobacco  down  by  dinner  time. 
Here  the  'testimony  is  contradictory.  [*25 
We  are  to  judge,  then,  if  the  material  evidence  , 


NOTB— New  trial — newly  discovered  evidence — 
conflict  of  evidence. 

Evidence  in  support  of  a  motion  for  a  new  trial, 
must  have  been  discovered  since_  the  former  trial, 
must  be"  such  as  reasonable  diligence  could  not 
have  then  produced,  must  be  material  and  not 
merely  cumulative,  and  must  go  to  the  merits, 
Adams  v.  Bush,  2  Abb.  Pr.,  N.  S.,  104;  Oakley  v. 
Scare,  7  Robt.  (N.  Y.).  Ill :  Simmons  v.  Fay,  1  E.  D. 
Smith  (N.  Y.).  107  ;  People  v.  Mack,  2  Park.  (N.  Y.), 
Cr.,  673;  May  v.  Strauss,  8  Abb.  Pr.  N.  Cas.,  274; 
White  v.  Stans.,  17  Ark.,  404;  Brooks  v.  Lyon,3  Cai., 
113:  State  v.  Clark,  16  Ind..  97:  Moore  v.  Ulm,  34 
Ga.,  565 ;  Richards  v.  Nieholls,  19  Iowa,  555;  Crozier 
v.  Cooper,  14  111..  139;  Protection  Life  Ins.  Co.  v. 
Dill.,  91  111.,  174 :  Putnam  v.  Woodbury,  68  Me.,  58; 
Guff  v.  Mulholland,  33  Mo.,  203;  Callahan  v.  Caf- 
frata,  39  Mo.,  136;  People  v.  Saekett,  14  Mich.,  320; 
Commonwealth  v.  Williams, 2  Ashm.  (Pa.),  69;  Mad- 
den v.  Shepard,  3  Tex.,  49;  Gardner  v.  Garner,  2 
Gray,  434;  Ham  v.  Ham,  39  Me.,  288;  Arnold  v. 
Sagg8,35Cal.,  684, 

Newly  discovered  evidence  which  is  newly  cumula- 
tive is  no  ground  for  a  new  trial.  Fleming  v.  Hollen- 
bac-k,  7  Barb.,  271 ;  Powell  v.  Jones,  42  ;  Id..  24 ;  Will: 
lams  v.  People,  46  Id.,  201 ;  Best  v  Starks  24  How.. 
(N.  Y.),  Pr.58;  Pike  v.  Evans,  15  Johns.,  210 :  Smith 
v.  Brush,  8  Id.,  84;  Steinbaek  v.  Ins.  Co.,  2  Cai.,  129  ; 
Edmiston  v.  Garrison,  18  Wis.,  594 ;  State  v.  Dumpley, 
4Min.,  438:  Morrison  v.  Stewart,  24  111.,  24;  Loeffner 
v.  State,  10  Ohio  St.,  568 ;  Sawyer  v.  Merrill,  10  Pick. 
(Maas.).  16. 
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Contra  when  clear  that  it  would  change  the  result. 
Levitskey  v.  Johnson,  35  Cai.,  41 ;  Martin  v.  Ehren- 
fels,  24  111.,  187 ;  Windham  Co.  Bank  v.  Kendall, 
7  R.  I.,  77 ;  Briggs  v.  Gleason,  27  Vt.,  114 ;  Robinson 
v.  Martell,  11  Tex.,  149 ;  Cans  v.  1 1  arm  is,  m.  44  Wis., 
323 ;  Clark  v.  Norman,  24  Kan.,  515. 

A  motion  for  a  new  trial  on  ground  of  newly  dis- 
covered evidence  must  fully  set  out  such  evidence. 
Bunn  v.  Hoyt,  3  Johns.,  255 ;  Richardson  v.  Backus, 
1  Id.,  59 ;  Duryee  v.  Dennison,  5  Id.,  248 ;  Stein  back  v. 
Columbian  Ins.  Co.,  2  Cai.,  129;  Perry  v.  Cochran, 
ICal.,  180;  McCowles  v.  Chandler.  5  Harr.  (Del.), 
423 ;  Ludlow  v.  Park,  4  Ohio,  5 ;  Sheppard  v.  Shep- 
pard,  10  N.  J.  L.,  250;  Ewing  v.  McConnell,  1  A.  K., 
Marsh  (Ky.),  188 ;  Gilbert  v.  Woodbury,  22  Me.,  246. 

Evidence  that  might  have  l>een  produced,  ny  the 
exercise  of  reasonable  diligence,  at  former  trial,  is 
not  ground  for  a  new  trial.  Williams  v-  Baldwin, 
18  Johns.,  489;  People  v.  Mack,  2  Park.  (N.  Y.)  C.. 
783:  S.  C..  19  How.  Pr.,  261,  Leavy  v.  Roberts,  8 
Abb.  (N.  Y.)  Pr.,  310;  Stearns  v.Allen,  18  Vt..  119; 
Lester  v.  State,  11  Conn.,  15 ;  McAffee  v.  State,  31  Ga., 
411;  Goodman  v.  Vt.,  etc.,  Ry.  Co.,  17  Blatchf .  C.  Ct. 
1 ;  Lewis  v-  Craw,  69  Ind.,  434 ;  Ding-man  v.  State, 
48  Wis.,  485. 

Such  evidence  must  he  material.  Garnett  v.  Kirk- 
man,  41  Miss.,  94;  Fiss  v.Smith.l  Browne  (Pa.)  App.,71. 

Such  evidence  must  he  such  as  would  prooaWj/ 
change  the  result.  Morris  v.  Hadlcy,  9  Mich.,  278 ; 
State  v.  Burg/e,  7  Iowa,  255 ;  Robinson  v.  Martell,  11 
Tex.,  149 ;  Middle-town  v.  Adams,  13  Vt.,  285 ;  Harris 
v.  Thompson,  23  Kan.,  372 ;  Ga.  Ry.  Co.  v.  Kick- 
lighter,  63  Ga..  708;  Brown  v.  Lurhs,  95  111.,  195. 
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as  it  is  termed,  that  has  been  discovered  since 
the  trial,  be  really  testimony  of  materially. 
There  is  one  person  who  swears  as  to  the 
•directions  given  by  the  captain.  The  court 
are  of  opinion  that  this  is  not  material,  so  as 
to  warrant  granting  a  new  trial.  This  in  two 
points  of  view  :  the  testimony  goes  only  to  im- 
peach the  credit  of  what  has  been  sworn,  and  not 
to  establish  any  new  fact,  It  is  merely  contra- 
dicting former  evidence.  In  that  point  of 
view  it  is  not  material  ;  nor  can  it  be  so  in  an- 
other, unless  the  defendants  can  go  farther. 
The  direction  not  to  bring  down  the  tobacco 
was  to  a  carman.  This  is  not  sufficient,  as 
Watson  directed  it  to  be  sent  as  soon  as  possi- 
ble. It  ought  to  have  been  to  the  owner  of 
the  tobacco,  or  to  have  shown  that  the  request 
was  brought  home  to  the  knowledge  of  the 
plaintiff  ;  that  it  was  made  to  a  carman  is  not 
sufficient.  The  defendants'  affidavit  states 
two  other  witnesses  who  are  material ;  but 
does  not  say  to  what  facts  they  would  testify ; 
we  cannot,  therefore,  judge  whether  they  were 
material  or  not.  Blackmer,  it  is  stated,  will 
testify  that  the  tobacco  was  not  marked  till 
Monday.  This  will  only  go  to  impeach  the 
credit  of  the  testimony ;  for  three  witnesses 
swear  to  the  fact  of  the  marking  being  before 
one  o'clock  on  Saturday.  The  captain  him- 
self does  not  pretend  that  the  reason  for  not 
taking  it  on  board  was  the  hogsheads  not  be- 
ing marked,  but  only  that  he  had  not  time. 
He  does  not  pretend  it  was  not  ready  to  be 
taken  on  board. 

New  trial  refused,1 

Cited  in— 6  Wend.,  279 ;  2  Denio,  109 ;  5  Rob.,  610 ;  3 
Wood  &  M.,  214. 
See  S.  C.,  Col.  &  Cai.,  160. 


HART  v.  HOSACK. 

1.  Receipt  —  Note  Borrowed  —  Settlement.  2. 
Infant — Pitt  with  a  Physician  on  Trial — 
Election — Apprentice  fee — Charging  Parents. 

An  accountable  receipt  given  fora  note  borrowed 
should  be  taken  up  when  the  note  is  settled. 

A  child  of  fourteen  years,  put  with  a  physician 
on  trial,  to  see  how  he  would  like  the  profession, 
cannot  make  an  election  to  become  a  student,  so  as 
to  charge  the  parent  with  an  apprentice  fee. 

In  New  York,  no  fixed  rate  of  fees  for  taking 
apprentices  in  the  medical  line. 

1— The  rule  to  be  extracted  from  the  coses  on 
the  subject  of  new  trials,  where  evidence  has 
been  given  on  both  sides,  seems  to  be,  that 
if  the  verdict  be  manifestly  against  the 
weight  of  evidence,  and  will  work  injustice, 
a  new  trial  will  be  granted.  Berks  v.  Ma- 
son, Say.,  264;  Norris  v.  Freemtin,  3  Wils.,  39; 
Jackson  v.  Sternbergh,  post  162.  If  it  be  merely 
doubtful  and  contradictory  it  will  not.  De  Fonclear 
v.  Shottenkirk,  3  Johns.  Hep.,  170.  When  the  ma- 
teriality of  evidence  is  relied  on,  in  addition  to  the 
requisite  demanded  by  the  decision  in  the  text,  the 
names  of  the  witnesses  must  be  specified,  and  what 
is  expected  to  be  proved  by  them.  (Richardson  v. 
Backus,  1  Johns.  Rep.,  59);  it  is  not  enough  to  state 
what  the  party  applying  has  bi;en  told  they  will 
say.  Shumway  v.  Fowler,  4  Johns.  Rep.,  4'J5.  If 
the  testimony  go  merely  to  impeach  the  credit  of  a 
former  witness,  a  new  trial  will  be  denied.  (Bunn  v. 
Hoyt,  3  Johns.  Rep.,  255.)  Shumway  v.  Fowler, 

CAINES'  REPS.,  1.  N.  Y.^REP.,  BOOK  2. 


A  SSUMPSIT  for  money  lent  and  advanced, 
-Q.  for  money  had  and  received;  plea,  non  as- 
sumpsit  and  payment,  with  notice  of  set-off. 
The  plaintiff  proved,  and  gave  in  evidence  the 
following  promissory  note: 

"Sixty  days  after  date,  I  promise  to  pay 
Dr.  David  Hosack,  or  order,  three  hundred 
and  seventy-five  dollars,  value  rec'd.  New 
York,  6th  February,  1800.  Eph'm.  Hart." 

The  plaintiff  also  proved,  that  he  paid  this 
note  when  it  was  due;  and  in  addition,  proved 
and  gave  in  evidence  the  following  account- 
able receipt: 

*"  I  promise  to  account  with  Eph'm.  [*2O 
Hart  for  his  note  payable  to  me  for  three  hun- 
dred and  seventy -five  dollars,  dated  this  day, 
at  sixty  days.  New  York,  6th  February, 
1800.  David  Hosack."  From  the  facts  of  a 
case  reserved,  it  appeared  that  the  defendant 
is  a  physician,  and  alleged  that  the  note  was 
intended  as  an  apprentice  fee  for  taking  the 
plaintiff's  son.  In  support  of  this  defense, 
the  defendant  called  witnesses,  who  testified 
that  the  plaintiff's  son  came  to  the  defendant 
the  latter  part  of  the  year  one  thousand  seven 
hundred  and  ninety-nine,  and  continued  with 
him  till  the  spring  of  one  thousand  eight  hun- 
dred ;  that  the  son  was  considered  in  the  defen- 
dant's shop  as  a  student ;  that  the  witness 
understood  from  the  son  that  he  was  to  be 
some  time  on  trial ;  but  the  witness  did  not 
hear  him  say  how  long ;  that  the  defendant's 
usual  apprentice  fee  is  three  hundred  and  sev- 
enty-five dollars  ;  and  the  witness  paid  this  fee 
to  the  defendant  when  the  witness  commenced 
his  studies  ;  that  the  witness  has  heard  the  son 
say  he  was  to  pay  the  defendant  a  fee  of  three 
hundred  and  seventy-five  dollars  ;  that  the  son 
had  a  ticket  for  the  hospital, which  was  obtained 
for  him  by  the  defendant,  and  is  only  granted 
to  regular  students,  and  it  would  have  cost  five 
dollars  to  any  other  person  ;  that  the  son  had 
free  admission  to  the  defendant's  library,  and 
used  his  books  ;  that  one  of  the  witnesses  gave 
the  defendant  only  one  hundred  and  fifty  dol- 
lars as  a  fee,  owing  to  particular  circumstances  ; 
that  the  son,  after  being  about  three  months 
with  the  defendant,  said  he  had  been  upon 
trial,  but  that  he  was  now  a  regular  student ; 
that  the  son  was  a  boy  of  about  fourteen 
years  of  age  ;  that  the  defendant's  usual  term 
of  apprenticeship  is  three  years  ;  but  there  is 
no  particular  period  fixed  by  agreement ;  that 
he  had  heard  several  physicians  say  that  it  was 
not  usual  to  return  an  apprentice  fee  ;  and  one 
witness  stated  that  he  had  known  an  instance 
in  which  a  return  of  the  fee  was  refused. 

«/)(  sup.,  especially  so,  if  the  witness  whose  credit  ia 
assailed  be  dead.  Duryee  v.  Dennison,  5  Johns.  Rep., 
248.  But  if  the  credit  given  to  the  former  witnesses 
arose  from  circumstances  which  are  falsified  by 
affidavit,  a  new  trial  may  be  allowed.  Lister  v. 
Mundell,  1  Bos.  &  Pull.,  427.  The  reason  of  this  dis- 
tinction appears  to  be,  that  mere  affirmations  and 
denials  by  word  of  mouth  may  be  fabricated ;  cir- 
cumstances and  the  happening  of  facts  cannot.  See 
post,  Steinback  v.  Columbian  insurance  Company, 
2  Caines,  133,  n. 

See  also  Jackson  v.  Sternbergh,  1  Cai.  R.,  162. 
Douglass  v.  Tousoy,  2  Weud.,  252.  Keeler  v.  Fire- 
menvs  Ins.  Co.,  3  Hill,  250.  Eaton  v.  Benton,  2  Hill, 
576.  Smith  v.  Hicks,  5  Wend.,  48.  Astor  v.  Union 
Ins.  Co.,  7  Cow.,  202.  Jackson  v.  Loomis,  12  Wend., 
27.  Hollingsworth  v.  Napier,  3  Cai.  R.,  182.  Carley 
v.  Wilkins,  6  Barb.  S.  C.  Hep.,  557,  565.  Esterly  v. 
Cole,  1  Id.,  235.  Fleming  v.  Hollenback,  7  Barb.  S. 
C.  Rep.,  271. 
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Elias  Noah,  on  the  part  of  the  plaintiff,  de- 
posed that  he  was  very  intimate  in  the  plaint- 
iff's family;  that  the  defendant,  by  letter. 
which  tin-  witness  S;,\Y  and  rend,  informed 
the  plaintiff  he  had  occasion  for  money,  and 
applied  to  the  plaintiff  to  borrow  his  note. 
I'pon  this,  the  plaintiff  made  and  delivered  to 
the  defendant  the  note  above  mentioned,  and 
the  defendant  signed  and  delivered  the  receipt 
above  mentioned;  the  witness  always  con- 
sidered the  transaction  as  a  loan  by  the 
27*]  'plaintiff  to  the  defendant,  and  noth- 
ing else;  that  the  witness  several  times  met 
with  the  defendant  in  the  plaintiff's  family; 
that  the  defendant  was  very  solicitous  to  have 
the  plaintiff's  son  come  and  study  physic  with 
him  ;  that  the  defendant  used  much  persuasion 
for  this  purpose,  both  with  the  plaintiff  and 
with  his  son  ;  that  finally  the  plaintiff  and  his 
son  consented  that  the  son  should  study  physic 
with  the  defendant:  that  it  was  expressly  agreed 
1  iet  ween  the  plaintiff  and  the  defendant  that 
the  plaintiff's  son,  if  he  went  to  study  physic 
with  the  defendant,  should  have  a  right  to 
quit  the  defendant  whenever  the  plaintiff's 
son  pleased  to  do  so  ;  that  the  son,  after  this 
agreement,  went  to  study  physic  with  the 
defendant ;  that  he  attended  the  defendant's 
shop  but  irregularly ;  that  he  adopted,  after 
being  some  months  with  the  defendant,  an 
opinion,  that  he  could  not,  from  the  acquain- 
tance he  had  formed  in  New  York,  pursue  his 
studies  as  closely  as  he  ought  to ;  and  there- 
upon he  left  the  defendant,  and  went  to 
Europe ;  that  the  witness  always  understood 
that  the  son  was  merely  on  trial  with  the 
defendant. 

The  judge  charged  that  this  case  did  not 
depend  on  any  general  custom  of  the  faculty, 
or  of  this  defendant,  in  relation  to  the  fee  in 
question ;  but  on  the  particular  agreement; 
that  the  defendant  had,  no  doubt,  a  right  to 
fix  what  price  he  thought  proper  for  his  stu- 
dents ;  but,  whatever  might  be  his  established 
fee,  he  was  bound  by  any  agreement  he  had 
made:  that,  on  this  subject,  little  dependence 
ought  to  be  placed  on  the  declarations  of  the 
plaintiff's  son,  who  was  no  more  than  fourteen 
years  of  age  ;  particularly,  as  he  must  be  con- 
sidered as  under  the  control  of  his  father. 
Neither  ought  much  stress,  in  his  opinion, 
to  be  laid  upon  the  circumstance  of  the  de- 
fendant's procuring  the  son  a  ticket  for  the 
hospital :  as  his  father,  or  the  defendant, 
might  have  thought  it  proper  to  procure  the 
son  a  ticket,  although  he  was  merely  on  trial 
with  the  defendant ;  that  if  the  jury  believed 
that  the  son  had  gone  to  study  with  the  defend- 
ant on  trial,  that  the  time  for  trial  had  elapsed, 
and  that,  afterwards,  the  plaintiff  and  his  son 
had  elected  that  the  son  should  continue  and 
serve  his  apprenticeship  with  the  defendant, 
then  it  would  be  their  duty  to  find  a  verdict 
for  the  defendant;  but  if  they  believed  that 
the  son  was  with  the  defendant  on  trial,  and 
that,  by  virtue  of  an  agreement  between  the 
28*]  plaintiff  and  'defendant,  the  son  was 
entitled  to  leave  the  defendant  whenever  the 
son  disliked  to  remain  with  the  defendant, 
then  it  would  be  their  duty  to  find  a  verdict 
for  the  plaintiff ;  deducting,  however,  from 
the  damages,  a  reasonable  allowance  for  the 
time  the  son  was  with  the  defendant. 
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The  jury  found  a  verdict  for  the  defendant. 

On  the  "above  facts,  it  was  now  moved,  on 
the  part  of  the  plaintiff,  to  set  it  aside,  as  con- 
trary to  evidence. 

Mr.  Trmip  for  the  plaintiff.  The  action  was 
to  recover  money  lent ;  the  defense,  that  it 
was  given  as  an  apprentice  fee.  The  ques- 
tion ihen  is,  whether,  from  the  evidence,  it 
was  a  loan  or  a  payment.  That  it  was  the 
former,  is  manifest  from  the  evidence  of 
Noah,  who  saw  the  defendant's  letter  asking 
to  borrow  money.  If  the  money  was  a  pay- 
ment, it  was  singular  a  request  should  be  made 
to  have  it  lent.  It  is  not  usual  for  creditors  to 
borrow  their  debts  due,  and  give  accountable 
receipts  for  the  amount.  The  agreement  on 
which  the  plaintiff's  son  went  is  expressly 
proved  ;  he  was  to  leave  the  defendant  when 
he  pleased  ;  and  the  receipt  was,  therefore, 
worded  as  an  accountable  one  ;  because,  if 
the  son  did  not  continue  to  complete  his  stud- 
ies, only  a  proportionable  sum  was  to  be 
paid.  The  plaintiff  did  not  contend  the  three 
hundred  and  seventy-five  dollars  were  to  be 
recovered  without  deduction ;  but  that  the 
defendant  was  not  entitled  to  the  whole, 
against  his  agreement  and  his  receipt.  No 
argument  could  be  drawn  from  the  election 
of  the  son,  had  it  been  clearly  established  ; 
he  was  only  fourteen  years  of  age,  and  could 
not  elect  without  the  concurrence,  and  under 
the  control,  of  his  father.  As  to  the  defend  - 
ant's  witnesses,  their  testimony  went  to  facts 
perfectly  immaterial;  the  ground  of  the  suit 
was  the  agreement ;  by  that,  no  time  was 
specified  for  electing  to  leave  the  defendant ; 
whenever  the  election  was  made,  and  the- 
plaintiff's  son  did  leave  the  defendant,  he 
was,  upon  his  receipt,  to  account ;  and,  for  so 
much  of  the  usual  time  of  studying  under  the 
tuition  of  the  defendant  as  was  unexpired,  a 
deduction  was  to  be  made  ;  thus,  and  thus 
only,  the  contract  in  evidence,  and  the  receipt, 
could  be  consistently  explained. 

Messrs.  Pendleton  and  Hoffman  for  the  de- 
fendant. The  application  can  succeed  only 
on  two  grounds  ;  either  that  the  verdict  is 
against  the  weight  of  evidence,  or  against  a 
rule  of  law  arising  out  of  the  *f  acts.  To  [*29 
decide  on  the  first,  the  court  must  assume  the 
office  of  jurors,  and  this  they  never  do  where 
there  is  evidence  on  both  sides,  unless  it  is  by 
much  the  strongest  on  one  side.  The  jury 
here  have  decided  on  the  credibility  of  the 
witnesses  ;  the  court  will  not  interfere  with 
their  province  in  that  respect,  to  give  another 
opportunity  to  weigh  the  credit  of  the  same 
witnesses.  This  was  never  done,  but  when 
the  testimony  was  by  foreign  witnesses,  and 
taken  abroad  ;  then  the  court  would  do  it  to 
procure  evidence  of  their  credibility,  because 
the  jury  must  be  ignorant  of  it ;  therefore, 
knowing  only  the  credit  of  their  own  country- 
men, they  could  not  weigh  it  with  that  of 
foreigners  residing  abroad.1  The  note  for 
three  hundred  and  seventy-five  dollars,  made 
by  the  plaintiff,  when  his  son  was  upon  trial, 
was  the  reason  of  the  accountable  receipt.  It 
was  not  an  engagement  to  repay  a  loan,  but 
to  be  accountable  on  a  contingency,  whether 

1.  The  researches  of  the  reporter  do  not  afford  an 
authority  for  this  distinction. 
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the  son  would  be  a  student  or  not ;  there  was 
no  precise  time  for  this  ;  the  son  was  on  trial  ; 
when  he  chose  to  be  a  student,  the  trial  ter- 
minated, the  account  was  complied  with,  and 
there  was  to  be  no  return,  for  the  sum  was 
fairly  due.  The  dates  of  the  transactions 
prove  this  ;  and  afterwards  the  son  is  found 
to  be  a  student  by  having  a  certificate  gratis, 
which  none  but  students  could  obtain  without 
paying  five  dollars.  The  court  must  suppose 
him  a  student,  or  that  the  defendant  had  been 
guilty  of  a  fraud,  by  signing  a  false  certificate. 
Noah  says  the  son  was  to  determine  whether 
he  would  be  a  student  or  not,  and  the  other 
witnesses  say  the  son  did  elect  to  become  one. 
Noah  swears  positively  to  a  fact  he  could  not 
positively  know — the  destruction  or  loss  of  the 
letter,  in  which  the  defendant  applied  to  the 
plaintiff  to  borrow  money  :  and  it  is  very  sing- 
ular he  should  apply  to  borrow  the  very  sum 
due  him  for  a  fee,  and  that  the  application 
should  be  to  the  very  man  whose  son  was  a 
student  with  him,  in  preference  to  all  others. 
The  neason  why  the  receipt  was  an  accountable 
one,  was  not  because  no  time  was  fixed  for  the 
plaintiff's  son  to  make  an  election,  but  because 
the  defendant  was  not  to  be  accountable  after 
the  trial  had. 

This  construction  is  that  which  the  jury  put 
on  the  transaction. 

A.  pro  rata  accountability,  for  one  or  two 
years,  when  it  might  please  the  son  of  the 
3O*]  plaintiff  to  *leave  the  defendant,  was 
absurd  in  the  case  of  either  a  student  of  law 
or  physic.  If,  however,  the  inference  from 
the  facts  was  doubtful,  the  jury  have  drawn  a 
conclusion,  which,  according  to  legal  prin- 
ciples, must  be  decisive. 

Mr.  Hanson,  in  reply.  The  plaintiff  is  con- 
tending for  his  fair  and  just  rights  ;  if  injustice 
has  been  done,  this  court  will  interpose,  and 
grant  a  new  trial.  It  is  admitted  that  there 
was  a  period  when  the  whole  fee  was  not  due  ; 
that  is  in  evidence :  there  is  no  proof  that  at 
the  end  of  four  or  five  months  the  defendant 
could  erect  himself  into  a  judge,  and  think 
himself  entitled  to  the  same  fee  as  if  the  plaint- 
iff's son  had  staid  with  him  four  or  five  years. 
The  principle  insisted  on  by  the  plaintiff  is  one 
that  is  found  in  every  volume  of  law.  Chan- 
cery is  full  of  decisions  of  apportionment  of 
apprentice  fees,1  which  depend  entirelv  on  the 
quantum  of  services  mutually  rendered*.2  This 
is  the  constant  rule  of  acting,  unless  some  cus- 
tom or  usage  of  trade  to  the  contrary,  be  estab- 
lished. Of  this  there  is  no  kind  of  evidence  ; 
the  defendant  cannot  make  and  set  up  one  for 
himself.  On  this  point,  the  defendant's  wit- 
nesses speak  only  as  to  hearsay,  and  give  one 
solitary  instance  of  a  custom,  as  it  has  been 
called.  The  usage,  then,  is  out  of  the  ques- 
tion ;  and  the  question  depends  on  the  agree- 

1.  On  the  bankruptcy  of  a  master,  the  apprentice 
fee  is  generally  apportioned  ;  the  apprentice  (  or 
perhaps  his  father )  being1  permitted  to  come  in  as 
a  creditor,  for  the  balance,  after  deducting  a  com- 
pensation to  the  master  for  the  time  served  ( Ex- 
parte  Sandby,  1  Atk.,  149),  or  allowing  the  appren- 
tice a  gross  sum  out  of  the  estate.  (Harwell  v.  Ward, 
Ibid.,  261.)  Where  u  master  turned  away  an  appren- 
tice on  account  of  ill  behavior,  and  the  indentures 
had  not  been  enrolled  (note  this),  chancery  has 
ordered  thirty  pounds  out  of  forty-five  to  be  re- 
turned. (Thurman  v.  Abel,  2  Vern.,  64.)  But  unless 
in  the  cases  of  bankruptcy  and  death  of  the  master, 
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ment ;  of  this,  Noah's  testimony  is  conclusive  ; 
it  is  also  uncontradicted,  and  from  his  situa- 
tion, connected  with  his  acquaintance  in  the 
family,  it  is  highly  probable  he  knew  all  the 
circumstances  of  the  contract  better  than  any- 
one else ;  nor  could  anyone  but  Noah  prove 
the  loss  of  the  letter  asking  a  loan  of  money. 
He  had  seen  and  read  the  letter  ;  and  is  it  to 
be  supposed  the  plaintiff  would  not  have  pro- 
duced the  letter,  if  he  had  been  able  ?  As  he 
was  not,  and  could  not  prove  the  loss  himself, 
Noah  only  could  do  it ;  who,  like  all  other 
third  persons  in  similar  situations,  swears  to 
his  firm  belief.  A  belief  warranted  by  reason, 
and  the  question  I  have  just  asked.  The 
agreement  on  which  the  son  was  taken,  and  the 
note  given,  is  the  only  evidence  that  can  affect 
the  cause.  The  defendant's  witnesses  neither 
do,  nor  can,  speak  to  this.  The  certificate, 
use  of  the  defendant's  books,  &c.,  are  nothing 
to  the  purpose.  We  find  the  defendant  acting 
with  peculiar  solicitude  to  get  the  plaintiff's 
son  as  a  student ;  and  the  extraordinary  liber- 
ality of  the  defendant's  agreement,  might  not, 
if  taken  as  the  result  of  his  anxious  entreaty, 
be  ^thought  so  absurd  as  has  been  argued.  [*3 1 
The  son  was  not  obliged  to  elect  when  the 
note  was  due  ;  no  proof  of  the  contrary ;  if  it 
was  so,  and  then  the  fee  was  payable,  and  the 
note  accounted  for,  how  comes  it  that 
the  defendant  never  calls  upon  the  plaintiff 
for  the  accountable  receipt,  but  leaves  it  to  be 
produced  and  made  use  of  against  him?  Had 
the  fee  been  absolutely  due  at  the  end  of  sixty 
days,  the  receipt  ought  to  have  been  demanded; 
and,  as  the  plaintiff  took  up  his  bill,  the  de- 
fendant should  have  taken  up  his  receipt. 
The  defense  of  Dr.  Hosack  is  to  demand  wages 
for  labor  not  done  ;  is  contrary  to  every  prin- 
ciple of  natural  justice,  and,  therefore,  the 
court  will  grant  a  new  trial. 

Per  Curiam.  The  plaintiff,  on  the  trial  of 
this  cause,  gave  in  evidence  a  promissory  note 
of  his  own  to  the  defendant.  Elias  Noah 
proves  that  this  note  was  borrowed  of  the 
plaintiff  by  the  defendant,  on  giving  a  receipt, 
promising  to  be  accountable  to  him  for  it. 
The  defense  set  up  is,  that  the  note  was  a  fee 
to  the  defendant  for  taking  the  plaintiff's  son 
as  an  apprentice.  A  motion  has  been  made  to 
set  aside  the  verdict,  as  against  evidence,  and 
obtain  a  new  trial.  This,  the  court  are  of 
opinion,  ought  to  be  granted. 

The  receipt  given  by  the  defendant,  which 
was  never  taken  up  or  called  for,  and  the 
testimony  of  Noah,  both  agree  in  proving  the 
money  to  have  been  advanced  upon  loan  ;  this 
testimony  remains  in  full  force,  notwithstand- 
ing anything  that  was  proven  on  the  part  of 
the  defendant.  What  is  related  of  the  son, 
that  he  was  to  be  some  time  on  trial,  is  in  con- 

the  jurisdiction  of  the  Court  of  Chancery  seems 
verv  doubtful.  Argles  v.  Heaseman,  1  A"tk.,  518 ; 
Dillan's  Case,  1  Salk.,  67 ;  1  Rev.  Laws,  189,  sec.  9. 

2.  In  Newton  v.  Rouse  (Vern.,  460),  one  hundred 
guineas,  part  of  an  apprentice  fee,  was  ordered  to 
be  repaid,  the  master  having  died  within  three 
weeks  after  signing  the  articles,  though  they  ex- 
pressly mentioned  sixty  pounds  only  should  be  re- 
turned, if  the  Master  died  within  a  year.  But  see 
Hale  v.  Webb  (2  Bro.  Ch.  Rep.,  80 ),  where  Lord 
Kenyon,  then  master  of  the  Rolls,  said  the  decision 
above  had  carried  the  jurisdiction  as  far  as  could 
be. 
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firmation  of  the  agreement  stated  by  the  plaint- 
ilT's  witness.  The  only  circumstance  of  any 
weight  on  the  part  of  the  defendant,  is  the 
further  confession  of  the  son  that  he  was  to 
pay  three  hundred  and  seventy-five  dollars, 
and  that  he  had  been  some  time  on  trial,  and 
was  thru  a  regular  student.  But  this  confes- 
sion by  the  son,  without  the  knowledge  or 
authority  of  the  plaintiff,  ought  not  to  con- 
clude him.  The  fact,  too,  that  the  son  soon 
after  left  the  defendant  and  went  to  Europe, 
proves  that  the  reservation  in  the  original 
agreement  had  not  been  waived.  In  short,  the 
evidence  does  not  warrant  a  verdict  for  the 
defendant ;  and  a  new  trial  must  be  awarded 
on  payment  of  costs. 

LEWIS,  Ch.  J.  If  the  plaintiff  is  satisfied 
that  a  proportion  should  be  paid,  might  not  a 
new  trial  be  saved  ? 

32*]  *Mr.  Troup.  There  is  a  verdict  for 
the  defendant. 

KENT,  J.  Is  there  no  objection  to  allow  for 
five  months,  at  the  rate  of  the  sum  usually 
paid  for  three  years? 

Mr.  Troup.  None,  if  we  can  get  rid  of  the 
verdict. 

The  parties  not  agreeing. 

Rule  for  new  final  granted.1 


DOW  «.  SMITH. 

Marine  Insurance —  Orew — Sufficiency  of—  Court 
will  Decide  on.  2.  Id. — Adjustment — Con- 
clusiveness  of — Fraud  or  Mistake. 

Two  hands,  including  the  master,  are  not  a  suffi- 
cient crew  for  a  vessel  of  35  or  40  tons,  from  New 
York  to  Edenton,  in  North  Carolina,  and  the  court 
will  decide  on  the  insufficiency. 

An  adjustment  made  on  a  full  disclosure  of  all 
circumstances  is  conclusive,  though  some  may  be 
suspicious. 

Adjustment  not  to  be  opened  except  for  fraud,  or 
a  mistake  from  facts  not  known. 

np  HIS  was  an  action  upon  an  adjustment  at 
JL  sixty  per  cent,  on  a  policy  of  insurance, 
upon  the  schooner  Industry,  from  New  York 
to  Edenton,  in  North  Carolina,  valued  at  five 
hundred  pounds. 

The  policy  was  dated  the  4th  April,  1795 ; 
and  on  the  16th  of  the  same  month  was  made. 

At  the  trial  of  the  cause  before  Mr.  Justice 
Lewis,  on  the  3d  of  July,  1801,  the  plaintiff 
produced  the  adjustment,  and  there  rested  his 
cause. 

The  defense  set  up  was  fraud.  To  prove  it, 
the  deposition  of  one  Jonathan  Stratton  was 
adduced,  stating  that  in  March,  1795,  he 
sailed  from  the  port  of  New  York,  in  the  In- 
dustry ;  that  there  were  no  other  persons  but 
Joseph  Dow,  the  master,  and  himself  on  board  ; 
•  that  Dow  said  that  the  schooner  was  going 
to  South  Bay,  on  Long  Island,  for  which 
place  the  deponent  was  shipped ;  that  the 


1 — On  the  new  trial  a  second  verdict  was  rendered 
in  favor  of  the  defendant. 
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scnooner  had  no  cargo  or  ballast  on  bord,  but 
had  provisions  usual  to  go  from  New  York  to 
South  Bay  ;  that  the  schooner  got  aground  on 
the  beach,  on  the  Jersey  shore;  that  in  a  day 
or  two  after  the  accident,  the  captain  left  th'e 
schooner  and  went  to  New  York,  and  returned 
to  this  deponent  about  a  week  after,  and  in- 
formed the  deponent  lie  had  been  to  New 
York ;  that  the  schooner,  to  go  to  North 
Carolina,  ought  to  have  had  four  hands,  in- 
cluding the  master;  thinks  the  schooner  was 
about  forty  tons  burthen  ;  that  he  never  was  at 
North  Carolina,  and  does  not  particularly 
know  the  navigation,  but  has  an  idea  of  the 
necessity  of  four  hands. 

To  rebut  this,  the  plaintiff  showed  the  depo- 
sition of  Joseph  Dow,  which  stated  that  about 
the  25th  of  March,  1795,  he  sailed  from  the 
port  of  New  York,  in  the  Industry,  as  master, 
on  a  voyage  from  thence  to  Edenton,  *in  [*33 
North  Carolina ;  that  Jonathan  Stratton  was 
the  only  mariner  on  board,  together  with  this 
deponent ;  that  another  hand  was  engaged  to 
go,  but  that  he  had  fell  sick,  and  left  the 
vessel  before  she  sailed ;  that  he  was  not  in  New 
York  until  he  came  with  Stratton,  after  the 
said  vessel  had  grounded,  nor  did  he  ever  in- 
form Stratton  that  he  had  been  in  New  York 
while  he  was  so  absent  from  the  vessel  as 
aforesaid  ;  that  there  was  no  cargo  on  board, 
but  the  witness  had  between  five  and  six  hun- 
dred dollars,  some  in  specie  and  some  in  bank 
notes,  for  the  purpose  of  purchasing  naval 
stores ;  that  the  money  was  not  insured ;  that 
the  schooner  was  about  thirty -five  tons. 

To  discredit  Stratton,  the  plaintiff  read  a 
protest2  made  before  John  Kees,  Esq.,  a 
notary  public,  in  which  the  said  Stratton  had 
joined,  which  was  as  follows : 

Before  me  personally  came  and  appeared 
Joseph  Dow,  late  master,  and  Jonathan  Strat- 
ton, late  mariner,  of  the  pettiauger  Industry, 
who  being  duly  sworn,  depose  as  follows: 
That  they  sailed  in  and  with  the  said  pettiauger 
from  Coney  Island  the  twenty-sixth  day  of 
March  last,  in  ballast,  bound  to  Edenton,  in 
North  Carolina,  with  a  light  breeze  from  the 
westward  ;  that  about  one  o'clock  in  the  after- 
noon of  the  same  day,  the  wind  hauled  round 
to  the  north,  and  from  that  to  the  northeast, 
and  then  to  the  east,  and  then  began  to  blow 
so  hard  that  they  were  forced  to  take  single 
reefs  in  the  sails,  and  take  in  the  jib,  and  soon 
after  to  double  reef  the  sail ;  at  four  o'clock 
the  wind  blew  so  violent  that  it  split  the  fore- 
sail so  much  that  they  could  not  set  it ;  they 
then  set  the  jib,  and  made  the  best  of  their 
way  for  Sandy  Hook,  and  on  the  twenty- 
seventh  got  round  the  Hook,  and  then  the  sails 
were  so  much  frozen  that  they  could  not  handle 
them  ;  that  they  were  obliged  to  let  go  their 
largest  anchor,  but' a  very  heavy  sea  running, 
and  the  vessel  pitching  bowsprit  under,  she 
parted  ;  that  they  then  endeavored  to  claw  off 
shore,  but  the  gale  continuing  very  severe,  and 
the  mainmast  sprung,  and  the  vessel  very 
leaky,  they  were  under  the  necessity  of  run- 
ning the  vessel  on  shore  on  a  sandy  beach,  in 
order  to  save  her,  and  for  the  preservation  of 
their  lives ;  that  they  used  every  exertion  in 

2 — A  protest,  though  not  evidence  in  chief,  is  ad- 
missible to  contradict  the  testimony  of  the  person 
by  whom  made.  2  Esp.  Rep.,  490. 
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their  power  to  get  the  vessel  off,  but  without 
any  effect. 

34*]      *Upon  this  testimony,  the  jury  found 
for  the  plaintiff. 

Mr.  Hoffman,  on  behalf  of  the  defendant, 
now  moved  to  set  aside  the  verdict,  as  against 
law  and  evidence — for  fraud,  and  unsea- 
worthiness. The  facts,  he  argued,  were  suffi- 
cient to  bear  down  any  erroneous  conclusion 
which  had  been  made.  The  adjustment,  on 
which  the  action  is  founded,  was  manifestly 
obtained  by  fraud,  and  the  testimony  could 
never  induce  a  contrary  opinion.  The  verdict 
is  not  only  thus  against  evidence,  but  against 
law ;  for  there  was  not  a  sufficient  crew  on 
leaving  New  York.  Neither  this  circumstance, 
nor  any  other,  was  communicated  to  the  in- 
surers ;  the  vessel  was  aground  ia  South  Bay 
on  the  26th  of  March,  and  on  the  4th  of  April 
there  was  no  iniormation  of  it  in  New  York. 
This  is  enough  to  excite  suspicion.  From  the 
deposition  of  Stratton  it  appears  the  captain 
went  to  New  York,  and  the  policy  is  affected 
on  the  4th  of  April,  when  the  vessel  is  laying 
aground.  If  he  had  tried  to  procure  assist- 
ance, that  should  have  been  proved  by  those 
he  applied  to.  From  the  time  her  getting  on 
shore,  notice  of  her  situation  might  have  been 
sent  to  New  York  by  land  in  twenty-four 
hours  ;  by  sea  in  less.  This  was  like  the  case 
of  Fitzherb&rt  v.  Mather  (1  D.  &  E.,  12).  There 
the  agent  of  the  plaintiff  had  sent  orders  for 
insurance  by  the  post,  but  was  informed  of 
the  loss  of  the  vessel  before  the  post  went  out, 
and  did  not  contradict  them;  it  was  held  to 
vacate  the  policy,  because  a  concealment  of  a 
fact,  that  might  have  been  made  known.  So 
here  the  captain  was  to  this  purpose  the  agent  of 
the  underwritter.  The  vessel,  too,  had  no  ballast 
on  board  when  she  left  New  York,  the  policy 
was  " at "  and  "from,"  and  it  was  impossible 
to  take  it  in  at  Coney  Island,  in  the  course  of 
the  night,  so  as  to  sail  by  daybreak  next  morn- 
ing, with  only  one  hand  and  a  yawl.  At  all 
events  the  going  there  was  a  deviation,  as  no 
usage  is  found  to  warrant  it.  The  want  of  a 
bill  of  lading  for  the  seven  or  eight  hundred 
dollars,  stated  by  the  captain  to  have  been 
aboard,  must  be  taken  as  a  supplementary 
circumstance  to  impeach  his  credibility,  espec- 
ially as  he  is  contradicted  in  essential  points  by 
Stratton.  But  on  the  testimony  of  both  the 
insufficiency  of  the  crew  appears ;  for  two 
hands  could  not  be  adequate  to  the  working  a 
vessel  of  forty  tons,  as  she  is  stated  by  one, 
or  even  thirty -five,  as  by  the  other.  That  on 
the  incompetency  of  the  crew  the  court  had 
35*]  *a  right  to  determine  in  the  same  man- 
ner as  on  the  point  of  seaworthiness.1 

Mr.  Jones,  contra.  This  motion  is  made  on 
two  grounds  :  fraud,  and  the  want  of  a  crew. 

1 — This  position  must,  it  is  presumed,  be  taken 
with  some  qualification.  Whether  it  shall  be  within 
the  province  of  the  bench  or  the  jury,  depends,  it  is 
conceived,  on  its  nature ;  if  it  be  technical  only,  it 
appertains  to  the  bench;  if  actual  and  matter  of 
fact,  to  the  jury.  On  the  accuracy  of  this  distinc- 
tion the  reader  can  decide  by.  recurring  to  the  case 
of  Munro  v.  Vandam,  Park,  221,  note,  and  that  of 
Farmer  v.  Legg,  7  D.  &  E.,  186,  both  cited  1  Lex  Mar. 
Am.,  309,  311.  But  in  the  ease  where  the  only  circum- 
stances was,  that  the  vessel  went  down  at  once 
without  any  apparent  cause,  the  Supreme  Court 
decided  that  she  was  unseaworthy  upon  a  case  re- 
served. 
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The  court  will  observe,  that  the  action  is 
brought  after  an  adjustment,  and  therefore 
will  demand  very  strong  reasons  for  setting 
aside  the  verdict.  It  is  remarkable  that  every 
circumstance  now  relied  on  might  have  been 
availed  of  at  the  trial,  and  was  in  the  full  knowl- 
edge of  the  underwriter  when  he  made  the 
adjustment ;  for  by  the  protest  submitted  to 
the  defendant,  on  the  facts  set  forth,  in  which 
he  made  his  adjustment,  it  appears  every  fact, 
date  of  sailing,  &c.,  was  told  him.  This  pro- 
test was  made  on  the  15th  of  April,  and  the 
adjustment  on  the  17th,  with  no  other  proof  of 
loss  submitted  than  the  protest  itself.  In  this 
Stratton  joined  ;  and,  from  the  size  of  the 
vessel,  the  defendant  must  have  known  it  was 
her  whole  crew.  Everything,  therefore,  was 
taken  into  consideration  before  the  adjustment ; 
and  it  was  made,  it  being  thought  there  were 
not  any  grounds  to  warrant  a  refusal  to  pay. 
The  captain  denies  going  to  New  York  when 
he  first  landed  ;  this  was  a  point  of  who  should 
be  believed,  the  master  or  Stratton  ;  the  jury 
have  decided.  No  one  ever  saw  him  in  New 
York.  There  is  no  evidence  of  communica- 
tion between  the  captain  and  plaintiff,  who 
resided  at  Islip,  forty  miles  from  New  York. 
On  his  arrival  at  New  York  he  heard  of  a  very 
severe  gale  of  wind ;  it  was  a  few  days  after 
his  vessel  sailed,  and  therefore  he  insured  her. 
Fitzherbert  v.  Mather  does  not  apply.  There 
the  agent  was  employed  for  the  express  pur- 
pose of  making  an  insurance,  and  though  a 
captain  be  an  owner's  agent,  he  is  not  an  agent 
to  insure.  In  the  case  cited  the  agent  had 
ordered  the  insurance  ;  he,  therefore,  was  the 
person  to  communicate.  The  crew  was*  suf- 
ficient ;  the  vessel  was  only  one  of  the  South 
Bay  craft,  the  captain  says  of  thirty-five,  not 
forty  tons. 

LEWIS,  Ch,  J.  Both  may  be  right ;  one  may 
speak  of  carpenters'  measurement,  the  other 
that  of  the  custom-house. 

Mr.  Jones.  Not  being  seaworthy  for  want 
of  a  crew,  is  a  matter  of  fact  for  a  jury  ;  and 
on  that  they  have  determined  ;  their  verdict, 
therefore,  not  to  be  disturbed. 

LEWIS,  Ch.  J.  Does  it  appear  how  the  vessel 
was  rigged  ?  Had  she  a  bowsprit  ? 

Mr.  Jones.  Yes,  she  had.  The  want  of 
crew  was  insisted  on  *at  the  trial,  and  [*36 
the  verdict  shows  the  jury's  opinion.  Dow 
had  gone  to  North  Carolina  on  the  very  voyage 
insured  in  a  vessel  larger  than  this  with  only 
three  hands,  including  himself  ;  this  was  only 
a  pettiauger.  As  to  the  policy's  being  at  and 
from,  it  is  a  mistake,  the  words  are  from  New 
York  ;  but  granted  they  were  otherwise,  Coney 
Island  is  part  of  the  port  of  New  York. 

Whether  a  vessel  be  seaworthy  or  not  is  a  question 
of  fact  for  the  jury.  Patrick  v.  Hallett  and  Bowne, 
1  Johns.  Rep.,  241.  And  on  a  demurrer  to  evidence, 
the  circumstance  of  suddenly  springing  a  leak, 
without  any  apparent  cause,  but  in  consequence  of 
which  the  vessel  is  lost,  is  not  sufficient  to  presume 
she  was  unseaworthy,  if  there  be  testimony  that 
she  was  seaworthy  at  her  sailing.  (Id.,  ibid.)  But 
when  such  an  event  is  stated  in  a  case  reserved,  and 
the  evidence  of  seaworthiness  is  not  made  out,  the 
court  will  presume  she  was  unseaworthy.  Talcot 
v.  Marine  Insurance  Company,  2  Johns.  Rep., 
130. 
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Jfr  Hoffman,  in  reply,  insisted  on  the  words 

"at"  and  "from  ;"  that"  under  them  the  \c--rl 
should  be  fit  for  sea  when  she  first  weighs 
anchor  in  prosecution  of  her  voyage  ;  that  was 
done  at  her  leaving  the  pier  in  New  York,  and 
had  she  been  lost  going  to  Coney  Island  it 
would  have  been  within  the  policy.  The  jury's 
decision  on  the  sufficiency  of  a  crew  is  not 
conclusive.  Suppose  they  had  determined  one 
hand  only  to  be  enough,  the  court  would  have 
-et  aside*  the  verdict.  If  the  captain  was  in 
New  York,  the  communication  between  him 
and  the  plaintiff  must  be  inferred.  For  this, 
Stewart  v.  Dunlop,  in  the  House  of  Lords 
(Park,  209),  is  an  authority. 

Per  Curiatn.  This  is  a  claim  for  a  total  loss 
after  having  exhibited  the  usual  proofs,  and 
on  these  an  adjustment  was  made.  It  is  upon 
this  that  the  action  is  brought,  to  which  sev- 
eral grounds  of  defense  are  taken  :  first,  that 
the  adjustment  was  fraudulent ;  second,  that 
the  vessel  had  not  any  ballast  on  board  when 
she  sailed  from  the  place  at  which  the  policy 
attached,  and,  therefore,  was  not  sufficiently 
equipped  ;  third,  that  she  had  not  a  sufficient 
crew.  We  shall  lay  wholly  out  of  view  the 
two  first  grounds.  It  appears  that  previous  to 
the  adjustment  of  all  the  facts  now  relied  on 
'  were  communicated  to  the  underwriters.1  The 

Erotest  states  the  time  of  sailing  from  Coney 
-1: 1 1  nl,  in  ballast,  the  gale  of  wind,  &c.  All 
these  circumstances  and  their  dates  appear 
from  the  protest  to  have  been  fully  made 
known,  and,  therefore,  all  charge  of  fraud  is 
at  an  end,  because  the  adjustment  was  made 
with  the  underwriters  with  their  eyes  open. 
An  adjustment  cannot  be  opened  except  on 
the  ground  either  of  fraud  or  mistake  from 
facts  not  known.  On  the  third  point  we  think 
there  is  sufficient  reason  to  order  a  new  trial. 
It  now  appears  that  the  vessel  was  a  schooner 
of  thirty-five  or  forty  tons  burthen,  with  three 
sails,  and  departed  on  a  voyage  from  hence  to 
Edenton,  in  North  Carolina,  with  only  two 
hands,  the  captain  included.  The  vessel  was, 
37*]  therefore,  in  our  opinion,  not  *equipped 
for  the  voyage,  and  on  this  ground  we  think 
there  ought  to  be  a  new  trial.  One  hand  and 
the  captain  were  not  a  sufficient  crew.* 
New  trial  ordered. 
Cited  in— 45  N.  Y..  48. 


THE  PEOPLE  v.  YOUNGS. 
1.  Grand  Larceny — Conviction — Second  Offense 
— Motion  for  Judgment — Sufficiency  of  Indict- 
ment.    2.  Peremptory  Challenge.     3.  General 
Sessions — Jurisdiction. 

The  first  section  of  the  act  "regulating  certain 
proceedings  in  criminal  cases,"  does  not  extend  to 

1.— An  adjustment,  by  the  English  authorities,  is 
only  prima  facie  evidence  against  the  underwriter, 
iinpeachablc  for  fraud,  mistake  in  the  law,  or  a 
material  fact.  (Christian  v.  Coombe,  2  Esp.  Rep., 
4H8 ;  2  Marsh.,  542,  et  *&] ;  Park,  117,  et  seq.)  Therefore, 
a  legal  exoneration,  arising  from  facts  known  at 
the  time  of  making  the  adjustment,  may,  at  the 
trial,  he  availed  of,  by  the  insurer  (Herbert  v. 
Champion,  1  Camp.,  184),  and  a  fact  is  not  to  be  sup- 
posed as  known  by  him,  merely  because  he  might 
have  made  himself  acquainted  with  it.  as  of  a  notice 
stiKrk  up  in  the  coffee-house ;  it  must  be  "bla/xjned" 
on  him.  (Shepherd  v.  Chewter,  1  Camp.,  274.)  It 
seems  from  the  above  authorities,  that  an  adjust- 
ment is  a  mere  admission  of  the  sum  due,  if  there  be 
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collateral  issues.  On  such,  if  the  prisoner  stand 
mute,  the  court  will  enter  a  plea  for  him. 

i  >n  rollatiTal  issues  no  peremptory  challenge. 

General  Sessions  has  no  jurisdiction  on  indict- 
ments for  a  second  offense  in  committing  grand 
larceny. 

Indictments  for  second  offenses,  where  the  punish- 
ment is  increased,  must  set  forth  the  record  of  the 
former  conviction. 

Prisoner  tried  at  General  Sessions  for  grand 
larceny  and  brought  up  here,  on  suggestion  of  ita 
being  second  offense,  this  court  will  give  no  other 
judgment  than  the  court  below  might  have  pro- 
nounced. 

rpHE  defendant  had  been  convicted  of  grand 
JL  larceny,  before  the  Court  of  General  Ses- 
sions, at  Albany,  in  February  last,  and  was 
brought  up  to  receive  sentence  of  imprisonment 
for  life  under  the  Act  of  21st  March,  1801,  ch. 
58,  sec.  4,  as  being  his  second  offense. 

The  indictment  under  which  he  was  now 
brought  up  did  not  set  forth  the  record  of  the 
former  conviction  ;  but  instead  of  it  a  sug- 
gestion, in  the  nature  of  a  counter-plea,  had 
been  entered  against  the  prisoner  in  the  fol- 
lowing words :  "And  Ambrose  Spencer,  who 
prosecutes  for  the  people  of  the  State  of  New 
York  in  this  behalf,  having  heard  Thomas 
Youngs,  who  stands  convicted  at  a  Court  of 
General  Sessions  of  the  Peace,  holden  at  Albany, 
in  and  for  the  County  of  Albany,  on  the  seven- 
teenth day  of  Februaiy  last  past,  of  feloniously 
and  with  force  and  arms  stealing,  taking  and 
conveying  away,  at  the  city  of  Albany  and 
County  of  Albany,  on  the  sixteenth  day  of 
February  last  past,  one  cotton,  &c.  (specifying 
the  articles  and  their  value),  of  the  goods  and 
chattels  of  Edward  Griswold,  being  asked  by 
the  court  now  here  what  he  had  to  say  for 
himself  why  judgment  should  not  be  passed 
against  him  agreeable  to  law,  saith  that  the 
said  Thomas  1  oungs  ought  to  receive  the  sen- 
tence and  judgment  of  the  court  now  here  to 
be  imprisoned  in  the  State  Prison  for  life,  and 
there  to  be  kept  at  hard  labor,  because  he  says 
that  the  said  Thomas  Youngs,  by  the  name  of 
Thomas  Young,  heretofore,  and  before  the  said 
felony  was  committed  in  manner  and  form 
aforesaid,  to  wit,  at  a  Supreme  Court  of  Judi- 
cature, held  at  the  city  hall  of  Albany,  in  and 
for  the  State  of  New  York,  on  Saturday,  the 
twenty-eighth  day  of  April,  in  the  year  of  our 
Lord  1798,  before  John  Lansing,  Esq.,  Chief 
Justice  of  the  said  Supreme  Court  of  Judica- 
ture, Morgan  Lewis,  Egbert  Benson,  and  James 
Kent,  Esquires,  puisne  justices  of  the  said 
Supreme  Court  of  Judicature,  was  convicted 
on  his  plea  of  not  guilty  to  an  indictment  for 
grand  larceny,  for  feloniously,  and  with  force 
and  arms,  stealing,  taking  and  carrying  away, 
&c.,  of  the  goods  and  chattels  *of  one  [*38 
John  Wright,  and  thereupon  it  was  considered 
and  adjudged  by  the  said  court  last  men- 
no  fraud;  and,  upon  the  facts  known,  a  right  to 
recover. 

2.— S.  P.,  Silva  v.  Low,  Lex.  Mer.  Am.,  310, 324,  since 
reported  1  Johns.  Cas.,  184.  with  the  facts  at  full 
length.  See  the  cases  in  Lex.  Mer.  Am.  ubi  sup. 
Want  of  sails,  as  well  as  insutBcienev  of  a  crew,  will 
render  a  vessel  unseaworthy.  Wedderburne  v.  Bell, 
1  Camp.,  1.  To  constitute  her  seaworthy,  she  must 
be  equipped  in  such  a  manner  as  to  render  her  secure 
against  capture,  as  well  as  against  the  perils  of  the 
sea.  As  to  unseaworthiness,  from  the  want  of  doc- 
uments, see  Price  v.  Bell,  1  East,  663,  and  Elting  et 
al.  v.  Scott  and  Seaman,  2  Johns.  Rep.,  157,  in  which 
the  court  seem  to  be  against  the  implied  warranty  of 
seaworthiness  extending  to  papers  and  documents. 
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tioned,  that  the  said  Thomas  Young  be  con- 
fined in  the  State  Prison  in  the  City  and  County 
•of  New  York,  at  hard  labor  for  two  years,  and 
this  he  the  said  Ambrose  Spencer  is  ready  to 
verify  and  prove  by  the  record  thereof  ;  and 
the  said  Ambrose  Spencer  further  saith,  that 
he,  the  said  Thomas  Youngs,  who  now  stands 
convicted  at  the  said  Court  of  General  Ses- 
sions of  the  Peace,  holden  at  Albany,  in  and 
for  the  County  of  Albany  aforesaid,  in  manner 
and  form  aforesaid,  is  the  same  person  who 
was  so  convicted  at  the  said  Supreme  Court  of 
Judicature,  holden  at  the  city  hall  of  Albany, 
in  and  for  the  State  of  New  York,  in  manner 
and  form  aforesaid,  and  is  not  any  other  or 
different  person.  Wherefore,  since  the  said 
Thomas  Young  hath  already  been  duly  con- 
victed of  the  crime  of  grand  larceny,  commit- 
ted since  the  said  first  conviction,  the  said 
Ambrose  Spencer,  for  the  people  of  the  State 
of -New  York,  prays  the  judgment  of  the  court 
here,  that  the  said  Thomas  Youngs  may  receive 
Judgment  to  be  imprisoned  in  the  State  Prison, 
in  the  city  of  New  York,  at  hard  labor,  or  in 
solitude,  or  both,  for  life." 

Mr.  Spencer,  Attorney-General,  prayed  that 
the  prisoner  might  be  put  to  plead  his  identity, 
and,  in  case  of  his  denying  that  he  was  the 
same  person,  that  a  jury  might  be  summoned 
imtanter  to  try  the  fact.  This  he  contended 
was  the  right  mode  of  proceeding,  and  for 
that  he  cited  The  King  v.  Scott  et  al.  (1  Leach, 
445.) 

To  a  question  from  the  court,  whether  the 
prisoner  wished  for  counsel,  on  being  answered 
in  the  affirmative,  they  assigned  to  him  Messrs. 
Hoffman  and  Colden,  who  requested  time  to 
prepare  themselves,  which,  the  case  being  new, 
was  granted. 

On  the  prisoner's  being  brought  up  the  next 
day,  by  advice  of  his  counsel  he  stood  mute. 
They  insisting  that  as  the  punishment  of  peitie 
forte  was  expressly  abolished,  and  the  first  sec- 
tion of  the  law  of  21st  March,  1801,  ch.  60,  ap- 
plied only  to  cases  of  arraignment,  the  present 
was  a  casus  omissis,  in  which  the  court  had  no 
power. 

After  some  consultation  on  the  bench, 
the  court  ordered  the  following  plea  to  be 
entered  : 

•3O*]  *"  That  he  is  not  the  person  alleged 
by  the  Attorney-General  in  his  plea  to  have 
been  formerly  convicted  of  grand  larceny." 

Reserving  to  the  prisoner  a  right  to  object 
to  the  mode  of  proceeding,  and  take  advantage 
of  any  irregularity  that  might  appear.  His 
•counsel  then  stated  they  meant  to  contend  that 
the  proceedings,  not  setting  forth  the  record  of 
the  former  conviction  were  erroneous,  and  the 
-court  would  not  pronounce  the  judgment 
prayed  for. 

Mr.  Spender,  Attorney-General.  The  identity 
of  person  and  former  conviction  are  circum- 
stances collateral  to  the  offense  itself  ;  they  do 
not  constitute  a  part  of  the  crime,  and  there- 
fore may  be  pleaded  and  replied  to  ore  tfiim, 
and  a  venire  awarded  returnable  imtanter,  in 
the  nature  of  an  inquest  of  office.  This  is  the 
-constant  practice  in  cases  where  it  is  doubtful 
whether  a  criminal  be  a  lunatic  or  not ;  so,  by 
analogy,  the  same  mode  should  now  be  adopted, 
especially  as  it  is  a  matter  in  which  the  court 
may  exercise  its  discretion.  (1  Hawk.,  4,  bk.  1, 
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ch.  1,  sec.  4,  n.  5;  Fost.,  46,  47.)  In  Great 
Britain,  when  a  prisoner  is  to  be  ousted  of  his 
clergy,  the  suggestion  of  his  former  offense  is 
by  way  of  counter-plea,  and  the  indictment 
never  takes  notice  of  the  previous  conviction. 
(4  Hawk.,  254,  bk.  2,  ch,  33,  sec.  19,  n.)  The 
only  mode  of  trying  whether  he  has  before  had 
his  clergy  is  by  the  certificate  prescribed  under 
the  3  and  4  W.  &  M.  (ch.  9,  sec.  7).  TlwKing 
v.  Scott  et  al.  (1  Leach,  445).  If  the  section 
cited  from  the  statute  of  W.  &  M.  be  compared 
with  the  second  section  of  our  State  law  of 
14th  April,  1801  (ch.  146 ;  1  Rev.  Laws  of  N. 
Y.,  462,  463),  the  certificate  ordered  by  our 
provisions  will  be  found  perfectly  analogous  to 
that  required  by  the  3  and  4  W.  &  M.  The 
first  offense  is  grand  larceny,  punished  in  a 
certain  manner  ;  the  second  offense  is  the  same, 
with  a  greater  punishment.  In  England,  the 
second  conviction  is  not  availed  of  in  the  in- 
dictment ;  but  when  the  prisoner  claims  the 
benefit  of  his  clergy,  it  is  counter-pleaded. 
This  makes  a  perfect  analogy.  His  indentity 
may  be  tried  by  a  jury  of  his  country,  with  the 
aid  of  counsel  and  the  right  to  challenge,  at 
which  time  he  may  controvert  his  former  con- 
viction and  indictment.  Therefore,  on  princi- 
ple, it  is  not  necessary  to  connect  the  first  with 
the  second  offense,  as  the  repetition  is  no  part 
of  the  crime,  but  collateral  and  only  incidental 
to  his  guilt.  All  *f  acts  that  do  not  enter  [*4O 
into  the  crime,  but  are  mere  circumstances,  are 
to  be  inquired  of  in  this  way.  The  books  of 
precedent  are  silent  as  to  the  practice  insisted 
on,  and  that  is  an  argument  for  the  present 
mode  ;  the  form  of  the  counter-plea  is  war- 
ranted by  Dogharty. 

Messrs.  Golden  and  Hoffman  for  the  prisoner. 
There  is  no  analogy  between  the  present  case 
and  those  which  have  been  cited.  It  is  not 
denied  that  to  oust  of  clergy  the  mode  is  by 
counter-plea.  The  present  suggestion  cannot 
be  spoken  of  as  being  of  the  nature  of  counter- 
pleas  ;  these  are  so  called  because  counter  to 
what  is  pleaded,  or  claimed  by  the  prisoner 
after  his  conviction,  when  he  demands  the 
benefit  of  his  clergy.  To  the  plea  which  the 
prisoner  has  put  in,  to  do  away  the  force  of 
the  sentence,  the  Attorney  General  interposes 
his  counter-plea ;  but  he  cannot,  after  trial, 
suggest  any  new  matter.  If  the  crime  was  as 
is  stated  in  the  counter-plea,  or  suggestion,  the 
court  below  had  no  jurisdiction  of  the  offense. 
Justices  of  the  sessions  are  ousted  of  that  both 
by  the  common  law  and  express  words  of  our 
State  Act  of  the  21st  March,  1801  (sec.  1,  Rev. 
Laws  of  N.  Y.,  vol.  1,  p.  302).  That  statute, 
after  giving  the  justices  a  right  to  inquire  of 
all  offenses,  &c.,  and  going  on  to  confer  on 
them  a  right  to  hear  offenses  of  grand  larceny, 
has  the  following  proviso :  "  Provided  always, 
that  it  shall  not  be  lawful  for  any  of  the  said 
courts  to  hear  and  determine  any  indictment 
of,  or  for  any  treason,  misprision  of  treason, 
murder,  or  other  felony  or  crime,  which  is  or 
shall  be  punishable  with  death,  or  with  impris- 
onment in  the  State  Prison  for  life,  but  shall 
cause  the  indictments  for  the  same  to  be  de- 
livered to  the  next  Supreme  Court,  or  Court  of 
Oyer  and  Terminer  or  jail  delivery,  to  be  held 
in  such  city  or  county,  there  to  be  determined 
according  to  law."  The  question  then  is,  is 
this  a  crime  punishable  with  imprisonment  for 
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life  or  not  ?  Is  not  this  apparent  on  the  record  ? 
If  -0.  it  is  conclusive  as  to  the  jurisdiction. 
Tin-  court  will  recollect  that  the  law  referred 
to  was  passed  with  a  direct  view  of  restraining 
tlir  justices  in  M-SMMIIS  from  exercising  any 
authority  where  the  punishment  was  so  severe. 
The  Legislature  viewed  them  as  a  subordinate 
tribunal,  and  therefore  delegated  inferior  pow- 
ers according  to  the  confidence  entertained. 
The  practice  on  the  present  occasion  is  not 
Mich  as  has  been  formerly  used  ;  the  mode 
heretofore  adopted  has  been  to  make  the  first 
41*]  offense  a  *charge  in  the  indictment  for 
the  second,  and  as  this  has  been  the  line  of 
conduct  in  this  country,  it  may  be  considered 
as  a  cotemporaneous  exposition  of  our  law.  It 
is  asserted  that,  though  this  method  might  be 
taken,  it  is  only  matter  of  form  ;  it  is  a  matter 
of  form,  however,  which  gives  a  jurisdiction 
the  Legislature  has  taken  away.  It  is  form  in 
one  point  of  view,  in  another  not.  This  kind 
of  alteration  in  criminal  proceeding  is  not 
allowable.  It  is  necessary  that  the  previous 
offense  should  be  made  a  substantive  charge  in 
the  indictment  for  a  second,  where  the  pun- 
ishment is  augmented  by  the  repetition,  be- 
cause the  repetition  is  the  crime.  Reason  tells 
us  the  second  offense  must  be  after  a  conviction 
for  the  first,  for  it  is  on  a  presumption  of  the 
first  punishment  not  having  induced  a  refor- 
mation, that  the  second  is  increased.  (1  Hawk. , 
306.,  bk.  1.,  ch.  40,  sec.  4;1  Bale's  P.  C.,  685  ; 
1  Leon. ,  295  ;  Fleming's  Cases  ;  3  Dyer,  323  ; 
Taverner's  case.)  The  distinction  between 
clergyable  case  and  the  present  is  this  :  whether 
clergy  has  been  allowed  or  not  is  not  traversable, 
but  here  the  nature  of  the  crime  is  changed  by 
a  superadded  fact ;  the  party,  therefore,  must 
have  an  opportunity  to  traverse.  The  time  at 
which  the  second  offense  was  committed  is  of 
the  essence  of  the  crime.  The  counter-plea  is 
no  evidence  that  the  subsequent  felony  was 
after  the  16th  February,  nor  is  any  issue 
tendered  of  that  fact.  It  ought  to  have  been 
formally  offered. 

The  necessity  of  such  an  issue  will  be  more 
evident  on  recurring  to  sec.  4,  of  the  law  de- 
claring what  crimes  are  punishable  with  death 
or  imprisonment  for  life  (21st  March,  1801,  ch. 
58,  1  Rev.  Laws  of  N.  Y.,  254);  the  second 
offense  must  be  after  such  first  conviction  ;  if  it 
be  a  question,  then,  whether  the  second  offense 
was  committed  after  the  first  conviction,  it  is 
a  fact  not  inquirable  here,  but  by  a  jury. 
Before  them,  for  an  offense  subsequent  to  the 
punishment  now  asked,  the  prisoner  is  entitled 
to  a  peremptory  challenge  of  twenty  (21st 
March,  1801,  ch.  60,  sec.  9,  1  Rev.  Laws  of  N. 
Y.,  261);  this  right  by  the  present  mode  is 
taken  away  ;  for  on  a  collateral  issue  it  cannot 
be  exercised.  (Radcliff's  case,  Fost.,  42.) 
Dogharty  is  a*  precedent  in  point,  and  in  the 
very  one  adduced  by  Mr.  Attorney,  the  former 
conviction  is  set  forth. 

Mr.  Kpencer,  Attorney-General,  insisted  on 
his  former  arguments,  and  that  this  was  prop- 
erly a  counter-plea;  because,  when  the  prisoner 
is  asked  what  he  has  to  say  why  more  than 
42*]  *fourteen  years'  imprisonment  should  not 
be  awarded,  he  must  allege  the  conviction  to 
be  on  his  first  offense  ;  this  is  his  plea  ;  then 
the  suggestion  read  is  the  counter-plea.  The 
practice  relied  on  has  not  antiquity  enough  to 
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establish  it,  and  the  distinction  between  taking 
away  clergy,  and  augmenting  the  punishment, 
amounts  to  the  same  thing,  for  they  both  vary 
the  sentence.  The  idea  under  which  the  pro- 
ceedings have  been  carried  on  is,  that  the  trial1 
might  be  below,  and  the  judgment  here. 

Per  Curiam.  The  prisoner  was  convicted  at 
a  Court  of  General  Sessions  of  the  Peace,  held 
in  and  for  the  City  and  County  of  Albany,  of 
a  grand  larceny.  The  record  of  his  conviction 
is  removed  into  this  court,  on  which  a  sugges- 
tion is  entered  that  he  had  heretofore  been 
convicted  of  a  similar  offense.  On  this  the 
public  prosecutor  has  moved  for  judgment  of 
commitment  to  the  State  Prison  for  life,  accord- 
ing to  the  act  in  such  case  made  and  provided, 
or  that  the  prisoner  take  issue  on  such  sugges- 
tion. The  court,  doubting  of  the  regularity 
of  this  mode  of  proceeding,  assigned  counsel. 
The  point  has  been  ably  argued,  and  they  are- 
now  to  give  their  judgment. 

From  the  authorities  and  precedents  that 
have  been  laid  before  us,  there  can  be  little 
doubt  that  in  England,  when  a  prisoner  prays 
his  benefit  of  clergy,  and  the  question  is,  whether 
it  hath  not  been  on  another  occasion  extended 
to  him,  this  is  the  mode  (under  the  appel- 
lation of  a  counter-plea)  that  is  generally  pur- 
sued. In  cases,  however,  where  the  first  of- 
fense forms  an  ingredient  in  the  second,  and 
becomes  a  part  of  it,  such  first  offense  is  invar- 
iably set  forth  in  the  indictment  for  the  second. 

A^  similitude  is  said  to  exist  between  the 
prayer  of  clergy  in  England,  and  a  denial  of  a 
former  conviction  with  us,  and  that  therefore 
the  same  mode  of  proceeding  is  equally  correct 
in  the  one  case  as  in  the  other.  But  on  strict 
examination,  there  will  be  found  to  exist  no- 
analogy  between  them,  and  that  we  cannot 
adopt  the  same  mode  of  proceeding  without, 
depriving  the  prisoner  of  an  important  privi- 
lege secured  to  him  by  statute. 

It  is  true  that  much  inconvenience  may,  and 
probably  will,  arise  from  this  decision.  Few 
convictions  for  second  offenses  will  be  likely 
to  take  place ;  but  the  remedy  lies  not  within 
*our  reach.  By  a  statute  of  this  State  [*43 
every  person  who  shall  be  indicted  for  an. 
offense,  the  punishment  whereof  shall  be,  on 
conviction,  confinement  for  life  in  the  State 
Prison,  is  entitled,  when  put  on  his  trial,  per- 
emptorily to  challenge  twenty  of  his  jurors. 
The  form  of  proceeding  now  contended  for 
would  effectually  deprive  the  prisoner  of  this 
right.  It  is  no  answer  to  this  objection  to  say,, 
his  right  of  challenge  may,  on  the  trial  of  this 
collateral  question,  be  extended  to  him,  even 
should  it  be  proper  to  allow  it  him  on  such 
occasions.  He  is  entitled  to  it  when  tried  for 
the  principal  felony,  and  had  he  not  been  de- 
prived of  it,  might  have  been  acquitted. 
Another  objection,  and  a  strong  one,  arises 
from  the  circumstance  of  his  conviction  hav- 
ing taken  place  before  a  court  of  sessions. 
The  statute  declaring  the  powers  of  justices  of 
sessions  expressly  prohibits  them  from  trying 
indictments  where  the  punishment  on  convic- 
tion is  confinement  for  life.  Had  it  appeared, 
then,  from  the  indictment  that  he  was  to  be 
put  upon  his  trial  for  a  second  offense,  a  plea 
to  the  jurisdiction  would  have  tied  up  the 
hands  of  such  court,  and  have  carried  his  cause- 
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for  trial  to  a  tribunal  that  could  have  extended 
to  him  all  his  rights. 

We  are  of  opinion  this  court  can  give  no 
other  judgment  in  the  case  than  such  as  the 
sessions  might  have  done,  which  exceeds  not 
the  punishment  of  fourteen  years'  confine- 
ment. 

Sentence  for  five  years. 


SMITH  AND  STANLEY 


J.  AND  I.  WRIGHT. 

Shipping    Contract — Goods  carried  on  Deck — 
Jettison —  Contribution —  Carrier's  Liability. 

For  goods  shipped  on  deck  and  ejected,  there  is 
jio  contribution;  nor  is  the  owner  of  the  vessel 
liable  as  a  carrier. 

THIS  was  an  action  against  the  owners  of  a 
ship,  to  recover  the  value  of  goods  ship- 
ped on  deck,  and  ejected. 

At  the  trial  it  was  admitted  that  the  defend- 
ants were  owners  of  the  ship  Charlotte  ;  that 
the  plaintiffs  were  owners  of  twelve  bales  of 
cotton,  laden  on  deck,  to  be  carried  from  New 
York  to  Liverpool ;  that  they  were  to  pay  one 
half  of  the  freight  which  was  paid  for  goods 
carried  in  the  hold ;  and  that  the  cotton,  in  a 
44*]  storm,  was  *thrown  into  the  sea,  for  the 
preservation  of  the  ship  and  the  residue  of  the 
cargo,  both  of  which  arrived  in  safety. 

Several  eminent  brokers,  underwriters,  and 
merchants  were  examined,  and  they  all  uni- 
formly testified  that  goods  on  deck,  if  lost, 
are  paid  for  by  the  underwriters  on  those  goods, 
without  contribution  from  the  assurers  of  the 
vessel  or  other  parts  of  the  cargo ;  that  there 
was  no  instance  of  an  average  or  contribution 
allowed,  when  a  loss  happened  in  this  way ; 
that  they  never  knew  of  any  such  case  occur- 
ring between  an  owner  of  goods  on  deck  and 
the  owner  of  the  vessel ;  that  goods  on  deck 
always  pay  a  higher  premium,  even  in  summer 
double,  in  winter,  about*  7  to  3,  and  less 
freight  than  goods  under  deck ;  the  freight  is 
less  by  one  half,  or  two  thirds,  or  thereabouts, 
but  always  less ;  that  they  never  before  heard 
of  a  demand  of  this  kind  made  against  the 
owner  of  a  vessel  by  the  shipper  of  goods ;  that 
the  freight  of  goods  on  deck  is  less  than  when 
below,  because  they  are  not  considered  as  at 
the  risk  of  the  owner  of  the  vessel.  One  mer- 
chant said  he  once  owned  goods  on  deck, 
which  were  lost  by  jettison  ;  and  being  unin- 
sured, he  claimed  nothing  from  the  owner  of 
the  vessel  or  the  other  part  of  the  cargo.  He 
conceived  it  to  be  the  general  understanding, 
that,  for  goods  ejected  from  the  deck,  no  con- 
tribution is  to  be  made  by  the  owner  of  the 
vessel,  or  of  the  other  goods. 

By  consent  of  parties,  a  verdict  was  found 
for  the  plaintiffs,  subject  to  the  opinion  of 
the  court,  on  a  case  to  be  made,  as  to  the 
law,  and  the  admissibility  of  the  preceding 
testimony ;  it  was  agreed,  that  if,  subsequent 
to  the  trial,  any  instances  of  usage  could  be 
ascertained  by  affidavit,  they  should  be  added  ; 
and,  in  case  of  judgment  for  the  plaintiffs, 
if  any  controversy  should  arise  as  to  the 
amount  really  due,  it  should  be  settled  by  in- 
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different  persons.  In  case  the  opinion  of  the 
court  should  be  against  them,  judgment  to  be 
entered  for  the  defendants. 

Per  Curiam.  The  plaintiff  shipped  on  half 
freight,  on  the  deck  of  the  defendants'  vessel, 
twelve  bales  of  cotton  for  Liverpool ;  which, 
for  the  preservation  of  ship  and  cargo, 
were,  in  a  storm,  thrown  overboard ;  and  the 
question  is,  are  they  entitled  to  average?  It 
is  conceded,  that  to  general  average  they  are 
not ;  that  the  shippers  of  goods  under  hatches, 
and  the  insurers  on  ship  and  cargo,  are  not  lia- 
ble to  contribution  *on  account  of  their  [*45 
presumed  ignorance  of  any  part  of  the  car- 
go -being  placed  in  so  perilous  a  situa- 
tion.1 But  it  is  insisted  there  is  not  the  same 
ground  of  exemption  for  the  ship  owners,  be- 
cause such  fact  is  to  be  presumed  within  their 
knowledge ;  and  they  are  benefited  by  the 
extra  freight.  If  this  reasoning  be  correct,  its 
effect  would  be  to  make  the  ship  owners  insur- 
ers of  all  goods  laden  on  deck,  without  pre- 
mium, and  at  half  freight ;  which  certainly 
would  be  the  height  of  injustice. 

It  is  sufficient  for  our  purpose,  that  the 
usage  has  been  against  the  allowance  of  aver- 
age to  goods  placed  on  the  deck  of  a  vessel. 
This  is  proved  to  be  the  case,  from  the  testi- 
mony of  several  insurance  brokers  and  mer- 
chants of  long  standing  among  us ;  some  of 
whom  carry  it  back  as  far  as  thirty  years,  a 
period,  however,  too  short,  it  is  said,  to  estab- 
lish a  usage.  The  true  test  of  a  commercial 
usage  is,  its  having  existed  a  sufficient  length 
of  time  to  have  become  generally  known,  and 
to  warrant  a  presumption  that  contracts  are 
made  in  reference  to  it.  This  appears  to  be 
the  case  in  the  present  instance.  We  are, 
therefore,  of  opinion  that  judgment  be  for 
the  defendants. 

Judgment  for  the  defendants. 

Cited  in— 6  Cow.,  273;  15  Wend.,  489;  21  Wend., 
1&5 ;  30  N.  Y.,  269 ;  59  N.  Y.,  619 ;  4  Bos.,  217;  9  Wheat., 
591;  6  Peters,  715;  17  How.  (U.  S.),  114;  14  Wall.,  602; 
60  Mo.,  510. 


MILLER  v.  DRAKE. 

1.  Statute  of  Frauds — Agreement  to  Convey — 
Declaration — Sufficiency  of.  2.  Contract  for 
Third  Person's  Benefit. 

The  statute  of  frauds  does  not  require  the  agree- 
ment to  make  a  conveyance  of  lands  to  be  set  forth 
in  the  declaration.  A  contract  for  the  benefit  of  a 
third  person,  will  support  an  action  by  him  with 
whom  the  contract  is  made.  An  averment  of  "being- 
ready  prepared,  and  offering  to  execute  a  convey- 
ance, according,  &c.,  but  that  defendant  did  not  at- 
tend, and  has  refused,"  is  a  sufficient  offer  to  per- 
form, by  the  plaintiff. 

Citations— T.  Raym.,  450:  Bull.,  279. 

"17  RROR  on  a  certiorari  from  the  Ten  Pound 
-U     Court. 
It  appeared  from  the  justice's  return,  that 

1.— Goods  laden  on  deck  are  never  contributed 
for ;  but  a  boat  may  be  a  subject  of  general  average. 
Lenox  v.  Marine  Insurance  Company,  July,  1802. 
The  reason  why,  for  goods  laden  on  deck  neither 
contribution  nor  general  average,  in  case  of  ejec- 
tion, can  be  claimed,  is,  that  they  themselves  in- 
crease the  danger  of  the  navigation,  and  are  taken 
on  board  under  an  implied  agreement  that  they 
shall  be  sacrificed,  if  it  be  necessary  to  eject. 
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the  plaintilT  had  airrecd  with  the  defendant  to 
attend  at  a  <-i-rtain  place,  to  receive  a  convey- 
ance of  Mime  land  from  the  defendant  and  hi- 
wife,  to  one  Hhoam.  Tlie  proceedings  below 
were  l>y  tlie  present  defendant,  to  recover 
damage's  for  tin-  now  plaintiff's  non-attend- 
ance, according  to  his  engagement.  The  dec- 
laration stated  that  the  defendant  "did,  to- 
gether with  liis  wife,  attend  at  the  place 
appointed,  ready  prepared  and  offering  to  exe- 
cute to  the  said'  Jacob  Hhoam  a  conveyance, 
vVi •..  according  to  the  aforesaid  agreement." 
There  was  also  a  count  for  work  and  labor 
done  with  the  defendant's  wagon  and  horses. 

Per  Curiam.  The  errors  assigned,  and  re- 
lied upon  by  the  plaintiff,  are  these  : 

1.  That  the  action  before  the  justice  was 
founded  on  an  agreement  for  the  sale  of  lands, 
and  it  did  not  appear  from  the  declaration 
46*]  that  *there  was  any  note  in  writing  of 
that  agreement ;  which  was  therefore  void,  by 
tlie  >tatute  of  frauds. 

2.  That  the  promise  by  Miller  was  for  the 
benefit  of  one  Hhoam,   a  third  person ;  and, 
therefore,  wit liout  consideration  as  to  Miller; 
and  for  that  reason,  also  void. 

8.  That  there  was  no  performance  of  the 
contract  on  the  part  of  Drake ;  it  not  being 
alleged  that  he  offered  a  deed  executed,  or 
ready  to  be  executed. 

The  first  exception  is  clearly  not  well  taken. 
Although  the  statute  of  frauds  requires  a  note 
in  writing  to  support  a  contract  respecting  the 
sale  of  lands,  it  is  not  necessary  the  writing1 
should  be  set  forth  in  the  declaration ;  and  it 
is  sufficient  if  it  appear  in  evidence.  (Case  v. 
Barber,  T.  Raym..  450;  Bull.,  279.)  The 
statute  has  not  altered  the  form  of  pleading, 
which  remains  as  it  was  at  the  common  law. 

2.  The  second  exception, we  think,  is  equally 
untenable.  The  action  was  founded  on  mutual 
promises5;  and  the  one  promise  was  the  con- 
sideration of  the  other.  It  was  not  necessary 
that  the  act  promised  to  be  done  by  Drake 
should  appear  to  be  immediately  beneficial  to 
Miller,  in  order  to  support  the  obligation  of 
his  promise.  It  was  sufficient  that  its  per- 
formance would  be  detrimental  to  Drake,  or 
deprive  him  of  a  right  which  he  before  pos- 
sessed. An  injury  to  one  party,  or  a  benefit  to 
another,  is  sufficient  consideration  for  a  prom- 
ise. By  the  agreement  in  this  instance,  Drake 
was  to  convey  to  another3  his  title  to  certain 
lands,  in  consideration  of  which,  the  promise 
on  the  part  of  Miller  was  made  ;  and  that  con- 
sideration was  sufficient. 

L— So  of  a  promise  to  pay  the  debt  of  another. 
Elting  v.  Vanderlyn,  4  Johns.  Rep.,  237.  What  if 
the  exception  arise  on  demurrer  to  the  declara- 
tion? 

55.—  See  Livingston  v.  Rogers,  port,  583,  as  to  mu- 
tual promises.  With  respeet  to  considerations  mov- 
ing from  the  plaintiff  to  third  persons,  they  have 
been  ruled  good  considerations  for  a  promise  by 
another,  if  the  promise  be  made  at  the  time  of  the; 
contract,  and  it  be  an  essential  ground  of  the  credit 
given,  or  consideration  passed,  to  tin-  third  person, 
though  he  be  the  direct  and  principal  creditor;  but 
such  promises  being  collateral,  must  be  in  writing. 
Leonard  v.  Vredenbergh,  8  Johns.  Rep.,  39. 

3.— Ouicre.  If  such  other  might  not  have  main- 
tained an  action.  Dalton  v.  Poole,  1  Vent.,  318; 
Marchington  v.  Vernon.  1  Hos.  &  Pull.,  101,  n.  c.  See 
ftooComb.,  219;  8  Mod.,  117 ;  Martin  v.  Hinde,  Cowp., 
437. 
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8.  With  respect  to  the  third  exception,  we 
hold  the  offer  to  perform  is  sufficiently  averred 
in  the  declaration.4  It  is  averred  that  Drake 
and  his  wife  attended  at  the  time  and  place  ap- 
pointed, "ready  prepared  and  offering  to  exe- 
cute" the  conveyance,  "according  to  the -aid 
agreement;"  and  that  Miller  did  not  attend  ; 
and  that  IK;  has  refused  to  accept  the  same, 
and  to  perform  the  agreement  on  his  part.' 
This  averment  was  substantially  sufficient,  and 
the  manner  in  which  the  tender  or  offer  to 
convey  was  made,  was  matter  of  evidence  on 
which  the  justice  has  decided,  and  which 
cannot  appear  on  the  record. 

We  are,  therefore,  of  opinion,  that  none  of 
the  exceptions  are  well  taken. 

Judgment  affirmed. 

Overruled— 3  Denlo,  367. 

Cited  in— 20  Johns.,  380 ;  10  Wend.,  30!) ;  3  Edw., 
Xti  ;  66  N.  Y.,  212 ;  5  Hun.,  416 ;  12  Hun.,  39 ;  38  How. 
Pr.,  448.  . 


*WEAVER  v.  BENTLEY.        [*47 

Contract  to  Perform  —  Under  Seal  —  Considera- 
tion —  Action  to  Recover  Back  —  Assumpsit. 

If  a  person  bind  himself  under  hand  and  seal  to 
do  a  certain  act  for  a  certain  consideration,  and 
he  fail,  assumpsit  will  lie  to  recover  back  the  consid- 
eration paid. 

Citations-2  Term  R.,  100  ;  1  Ball.,  428. 


was  an  action  of  assumpsit  to  recover 
J-  back  the  consideration  paid  on  an  agree- 
ment under  seal  in  the  following  words  : 
"November  the  26th,  1796.  Know  all  men  by 
these  presents,  that  I,  Elijah  Bentley,  do  bind 
myself  to  procure  for  James  Weaver,  lot  No. 
67,  joining  Ballcock's  on  the  west,  which  lot  I 
am  now  in  possession  of,  which  I  promise  to 
procure  so  far  as  this,  on  these  conditions,  that 
is,  a  lease  to  be  either  three  years  rent  free, 
then  to  pay  the  interest  of  one  hundred  and 
sixty  pounds  yearfy,  for  the  term  of  ten  years, 
then  with  paying  one  hundred  and  sixty 
pounds,  to  have  a  deed  for  the  same  lot,  con- 
taining one  hundred  acres,  which  lease  I 
promise  to  deliver  by  the  first  day  of  June 
next,  and  then  if  not  called  for,  whenever 
called  for.  The  condition  of  this  obligation  is 
such,  that  if  I  do  not  deliver  the  said  lease, 
the  two  sixty  pound  notes,  which  are  dated 
November  the  26th,  1796,  which  I  have  against 
James  Weaver,  shall  be  of  none  effect.  As 
witness  my  hand  and  seal. 

"ELIJAH  BENTLEY.        (L.S.)" 

On  the  trial  of  this  cause  before  Mr.  Justice 
Thompson,  at  the  Circuit  Court  for  the  County 
of  Herkimer,  the  plaintiff  produced  in  evi- 

4.—  The  principles  as  to  averments  of  perform- 
ance are,  that  when  a  plaintiff  is  to  do  an  act  by 
which  he  is  to  entitle  himself  to  his  action,  he  must 
show  that  act  done,  or  at  least  that  he  has  per- 
formed everything  within  his  power  (Lancashire 
v.  Killingworth,  Com.  Rep.,  117,  cited  in  2  Saund., 
352,  by  Williams,  n.  3,  and  the  cases  there),  or  that 
performance  has  been  dispensed  with. 

See  the  New  York  Code  of  Procedure,  sec.  162. 

5.—  See  1  Lex  Mer.  Ainer.,  372,  373,  the  cases  there 
cited. 

CAINES'  REPS.,  1. 
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dence  the  agreement  and  affidavits  of  various 
payments  by  the  plaintiff. 

The  counsel  for  the  defendant  objected  to 
the  plaintiff's  right  of  recovering  in  this  form 
of  action ;  insisting  that  the  agreement  was 
tinder  seal,  and  imported  a  covenant,  and 
therefore  assumpsit  would  not  lie  ;  but  the 
judge,  after  argument,  directed  a  verdict  to  be 
taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  the  point  relied  on  by  the  de- 
fendant. 

KENT,  J. ,  delivered  the  opinion  of  the  court : 

The  defendant  covenanted  to  procure  for  the 
plaintiff  within  a  given  time,  or  on  demand 
thereafter,  a  lease  for  certain  lands,  three 
years  free  of  rent,  then  to  pay  the  interest  of 
$160  annually  for  ten  years,  in  lieu  of  rent, 
and  at  the  expiration  of  that  period,  to  have  a 
conveyance  of  the  fee  on  payment  of  the  prin- 
48*]  cipal  sum ;  in  default  whereof ,  two  *notes 
of  sixty  pounds  each,  given  by  the  plaintiff  to 
the  defendant,  were  to  be  void. 

The  plaintiff  made  certain  payments  in 
money  and  farm  stock  to  the  defendant,  who 
failed  to  perform  his  covenant,  and  the  plaint- 
iff thereupon  brought  assumpsit ;  and  the  ques- 
tion now  is,  whether  the  action  will  lie,  or  the 
plaintiff  be  compelled  to  resort  to  his  covenant. 

This  case  is  so  loosely  drawn  that  it  scarcely 
affords  sufficient  ground  for  a  decision.  It  is 
not  stated  for  what  the  notes,  money  or  stock 
were  given  ;  presuming  them  to  have  been  the 
•consideration  of  the  covenant,  the  question 
then  will  be,  whether  the  defendant,  having 
failed  to  perform  on  his  part,  the  plaintiff  may 
disaffirm  the  contract  and  resort  to  his  assump- 
sit  to  recover  back  what  he  had  paid.  We 
are  of  opinion  he  had  his  election  either  to 
proceed  on  the  covenant,  and  recover  damages 
for  the  breach,  or  to  disaffirm  the  contract, 
and  bring  assumpsit  to  recover  back  what  he 
had  paid  on  a  consideration  which  had  failed.1 

Judgment,  tJierefore,  must  be  for  the  plaintiff. 

LEWIS,  Ch.  J.,  RADCLIFP,  J.,  and  THOMP- 
SON, /.,  concurred. 

LIVINGSTON,  J.  Two  questions  were  sub- 
mitted to  us  in  this  case : 

1.  Do  the  terms  of  the  contract  import  a 
covenant  ? 

2.  Can  the  plaintiff    waive  covenant,  and 
bring  assumpxit  to  recover  the  consideration 
paid  for  the  land  ? 

In  answer  to  the  first  it  is  only  necessary  to 
state  that  the  defendant  "binds  himself "  under 
seal  to  procure  for  the  plaintiff  a  certain  lot  of 
land,  and  "promises"  to  deliver  the  lease  by  a 
certain  day.  The  words  "bind  and  promise" 
create  a  covenant2  as  strong  as  any  which 
could  have  been  used. 

It  follows,  then,  that  an  action  of  covenant 
will  lie  on  the  instrument  on  Bentley's  nonper- 
formance,  to  recover  back  all  that  has  been 
paid.  When  that  is  the  case  the  party  must 

1. — But  observe,  this  action  cannot  be  maintained 
unless  the  contract  on  which  the  money  has  been 
paid  is  at  an  end.  Weston  v.  Downes,  DOUR.,  33. 

2. — But  quwre,  whether,  on  these  words,  if  to  pay 
a  debt,  covenant  would  lie  ?  though  it  will  on  "I 
oblige  myself  to  pay."  Norrice's  case,  Hard.,  178. 

CAINES'  REPS.,  1. 


rely  on  the  security  lie  has  taken,  there  being 
no  necessity  for  the  law  to  imply  a  promise 
different  from  the  one  contained  in  the  terms 
of  the  contract.  Promises  in  law  exist  only 
where  there  is  no  express  stipulation  between 
the  parties  ;  thus  in  2  Term  Rep.,  100  (Tous- 
saint  v.  Martinant),  where  a  surety  had  taken 
a  bond  of  indemnity  from  his  principal,  he 
was  not  permitted  to  resort  to  an  action  of 
assumpsit  for  the  money  he  had  paid.3,4  This  is 
a  stronger  case,  for  if  the  present  suit  be  main- 
tainable for  the  money  paid  in  consequence  of 
this  covenant,  I  see  nothing  to  prevent  the 
plaintiff  from  bringing  an  action  on  the  instru- 
ment *itself ,  for  other  damages  which  f*41) 
may  have  been  sustained  by  the  defendant's 
nonperformance,  and  thus  subjecting  him  to 
two  suits  for  a  compensation  which  might  have 
been  obtained  in  one  ;  for  these  reasons  I  think 
it  more  safe  to  adhere  to  the  rule  which 
confines  a  man  to  the  security  he  has  taken, 
than  to  depart  from  it,  merely  because  the 
merits  may  be  with  the  plaintiff.  The  case  of 
D'Utricht  v.  MeUlwr  (1  Dall.,  428),  cannot  be 
law.  In  my  opinion  there  should  be  judg- 
ment for  the  defendant. 

Judgment  for  the  plaintiff. 

Distinguished— 3  Johns.,  509. 

Cited  in— 9  Cow.,  50 ;  5  Hill,  115 ;  Anth..  180 ;  1  Barb., 
130;  45  Barb.,  616;  51  How.  Pr.,  7;  20  Wall.,  137;  2 
McLean,  497. 


MUIR  AND  BOYD 

THE   UNITED  INSURANCE  COMPANY 
OF  THE  CITY  OF  NEW  YORK. 

1.  Marine  Insurance  —  Capture  —  Recapture  — 
Abandonment  —  Salvage  —  Sale  at  Auction  — 
Liability  of  Insurers.  2.  Abandonment  — 
Newspaper  Information. 

A  vessel  captured,  recaptured,  and  carried  into  a 
port  of  the  country  to  which  bound,  and  in  the 
way  to  that  of  her  destination  ;  information  of  all 
these  circumstances  Ijeing  received  at  the  same 
time,  the  assured  cannot  abandon. 

If,  in  such  a  case,  she  be  restored  on  salvage,  and 
afterwards,  together  with  her  cargo,  be  sold  at  auc- 
tion, the  charges  of  sale  fall  on  the  assured  ;  the 
underwriter  being  liable  for  no  more  than  the 
amount  of  the  salvage,  and  the  datnuge  sustained 
under  the  policy. 

fyuere,  if  newspaper  information  be  such  on 
which  an  abandonment  can  be  made  ? 

Citation—  Act  of  Congress,  March  2,  1799,  sec.  7. 

THIS  was  an  action  of  assumpsit  on  a  policy 
of  insurance,  effected  in  the  name  of  Archi- 
bald Gracie,  on  the  cargo  of  the  ship  Dauphin, 
valued  at  eighty-seven  thousand  one  hundred 
and  sixty  dollars,  on  a  voyage  from  Surinam 
to  London. 
The  cause  was  tried  before  Mr.  Justice  Rad- 


3.  —  In  ewsMinmit  the  plaintiff  cannot  give  in  evi- 
dence as  pecialty  to  prove  his  debt.  (Moor,  340.)  If 
a  iimn  recover  a  debt  against  another,  who  pays  it, 
upon  which  a  release  is  given  by  the  plaintiff,  in 
wnich  he  promises  to  discharge  the  judgment  and 
not  sue  out  execution,  which  he  afterwards  does, 
covenant,  and  not  case,  must  be  resorted  to.  1  Roll, 
Abr.,  517,  A. 

4.—  See  New  York  Code  of  Procedure,  and  other 
State  Codes. 
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cliff,  at  the  June  sittings,  in  New  York,  1802, 
when  a  verdict  was  taken  for  the  plaintiffs, 
subject  to  the  opinion  of  the  court  on  a  case  to 
be  made. 

By  the  case,  the  interest  of  the  plaintiffs, 
the  subscription  of  the  defendants  and  the  sail- 
ing of  the  vessel  on  the  voyage  insured  were 
conceded. 

It  was  also  admitted  that  the  ship  and  cargo 
were  captured  by  a  French  privateer,  and,  af- 
ter being  in  her  possession  thirteen  days,  re- 
captured by  two  British  frigates,  carried  by 
them  into  Plymouth,  and  there  libeled  for  sal- 
vage ;  that  a  claim  was  interposed  by  the 
captain  on  behalf  of  the  plaintiffs ;  that  in- 
formation of  the  capture,  recapture,  and 
arrival  at  Plymouth  were  received  at  the  same 
time,  through  the  medium  of  a  London  news- 
paper, and  the  cargo  abandoned  to  the  defen- 
dants the  next  day. 

That  a  bonajidc  compromise  for  the  salvage 
was  made  between  the  consignee  of  the  plaint- 
iffs and  the  captors,  at  one  eighth  of  the  ap- 
praised value  of  the  cargo,  after  deducting  an 
eighth  for  sea  damage,  the  amount  of  which 
was,  on  a  reference,  fairly  estimated  by  the 
captain  and  prize-master,  but  without  un- 
loading. 

That  on  payment  of  the  compromise,  the 
vessel  and  cargo  were  delivered  up  to  the  con- 
signee, and  by  him  sent  to  the  port  of  destina- 
tion, where  the  cargo  was  sold  at  auction  for 
the  benefit  of  the  underwriters.  That,  had  it 
been  sold  at  Plymouth  to  pay  the  salvage,  it 
would  not  have  produced,  by  30  per  cent.,  so 
much  as  it  did  in  London. 

That  by  the  Act  of  Congress  of  the  2d  March, 
1799,  sec.  7,  one  half  of  recaptured  property 
is  allowed  as  salvage,  if  it  be  in  possession  of 
the  enemy  ninetv-six  hours.  That  the  Supreme 
Court  of  the  Ignited  States  had  determined 
the  subjects  of  France  to  be  enemies  within 
the  act. 

That  the  rule  of  salvage  adopted  by  the 
British  Court  of  Admiralty,  in  London,  as  to 
American  property,  is  that  which  is  applied  to 
British  property  under  the  33  Geo.  III.,  ch.  66, 
sec.  12. 

That  by  this  statute  one  eighth  of  recap- 
tured property  is  allowed  if  retaken  by  a  single 
king's  ship ;  if  by  more  than  one,  so  much  as 
the  judge  of  the  Court  of  Admiralty,  or 
other  court  have  cognizance  thereof  shall 
order. 

That  in  consequence  of  the  sale  at  auction, 
the  cargo  was  subjected  to  charges,  amounting 
in  the  whole  to  £772  3s.  sterling. 
5O,  51,  52,  53*]  *It  was  agreed,  if  the 
court  should  be  of  opinion  that  the  plaintiffs 
were  entitled  to  recover  a  total  loss,  that  judg- 
ment should  be  entered  in  their  favor  for 
twenty-five  thousand  five  hundred  and  eighty- 
one  dollars.  But  if  the  court  should  be  of 
opinion,  that  the  plaintiffs  were  entitled  to  re- 
cover only  the  amount  paid  for  salvage,  the 
auction  duties,  together  with  the  expenses  in- 
cident to  the  sales  at  auction,  and  also  the 
damage,  loss,  and  injury  the  cargo  sustained 
while  in  the  hands  of  the  captors  and  recap- 
tors,  then  the  verdict  should  be  for  the  sum  of 
nine  thousand  five  hundred  and  sixty-one  dol- 
lars and  twenty-four  cents ;  but  if  the  court 
should  be  of  opinion,  that  the  damage  sustain- 
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ed  by  the  cargo  had  not  been  properly  ascer- 
tained, or  that  the  charges  attending  the  sale 
at  auction  in  London  were  not  properly  incur- 
red, then,  and  in  such  case,  a  proportionate 
deduction  to  be  made  for  the  benefit  of  the 
defendants. 


Per  Curiam.  The  question  arising  from 
facts  is,  as  to  the  extent  of  the  plaintiffs'  right 
to  recover. 

This,  we  think,  is  not  a  case  of  a  total  loss. 
The  news  of  the  capture,  recapture,  and  ar- 
arrival  at  Plymouth,  all  come  together  ;'  and 
the  only  pretense  of  a  total  loss  existing  when 
the  abandonment  was  made,  is  founded  on 
the  claim  of  salvage.  The  amount  of  this 
could  not  be  ascertained  with  certainty,  from 
any  information  possessed  by  the  assured,  at 
the  time  of  the  abandonment.  Although  by 
the  Act  of  Congress  of  2d  of  March,  1799,  sec. 
7,  the  salvage  of  vessels  and  goods  recaptured 
from  the  enemy,  after  having  been  in  their 
possession  ninety-six  *hours,  is  estab-  [*54r 
lished  at  one  half  their  value  ;  and  the  rule 
adopted  in  the  English  Admiralty,  as  to  sal- 
vage, is  founded  on  principles  of  reciprocity, 
and  regulated  by  the  laws  of  that  country  to 
which  the  recaptured  property  belonged,  yet 
Sir  William  Scott  declared,  on  the  7th  of  De- 
cember, 1798,  that  it  was  the  practice  of  the 
English  Admiralty  to  restore  American  prop- 
erty on  the  rule  of  the  English  Admiralty, 
without  inquiring  into  the  practice  of  America. 
The  English  rule  of  salvage  is  one  eighth,  if 
recaptured  by  a  single  ship  ;  and  if  by  the 
joint  operation  of  two  or  more,  the  salvage  is 
left  to  be  settled  by  the  admiralty,  according 
as  it  shall  judge  "fit  and  reasonable.  Under 
the  circumstances,  then,  of  this  case,  the  rule 
of  salvage  would  not  be  considered  as  going 
beyond  one  eigth.  There  was  not,  at  least, 
any  definite  or  certain  ground  for  estimating 
it  higher.  And  as  matter  of  fact,  we  find  that 
the  salvage  was,  at  the  time,  liquidated  and 
settled  between  the  consignee  and  recaptors, 
at  one  eighth.  The  information  received  by 
the  insured,  upon  which  the  abandonment  was 

1.  —  It  is  universally  con  ceded,  that  In  such  a  case 
there  Is  no  right  to  abandon;  Hamilton  v.  Mendes,  2 
Burr-,  1198.  But  whether  the  right  shall  be  govern- 
ed by  the  knowledge  of  the  facts  on  which  founded 
at  the  time  of  abandonment  made,  or  whether,  by 
the  real  facts  as  existing  then,  or  at  the  time  of  ac- 
tion brought,  has  been  vorafa  attest-to.  In  Church  v. 
Bedieut  et  al.,  1  Caines  Cas.  in  Err.,  21,  and  Hallett  v. 
Peyton,  Ibid.,  28,  the  court  determined  that  if  the 
facts  at  the  time  of  abandoning  prove  the  loss  only 
partial,  a  total  loss  cannot  be  recovered.  In  Bain- 
bridge  et  al.  v.  Neilson,  1  Camp,  237,  Lord  Ellen- 
borough  seemed  to  be  of  opinion  that  the  ac- 
tual state  of  facts,  and  not  their  known  or  supposed 
state,  at  the  time  when  the  abandonment  is  made, 
ought  to  determine  the  right  ;  but,  on  an  argument 
at  the  bar,  in  the  same  case,  the  King's  Bench  ap- 
pear to  incline  to  the  opinion  that  the  right  to  aban- 
don ought  to  be  regulated  by  the  state  of  things  at 
the  time  of  action  brought.  See  also  M'Cartny  v. 
Abel,  5  East,  388,  and  Thelluson  v.  Sheddon,  2  N.  P., 
230.  In  Massachusetts  the  loss,  as  at  the  time  of  the 
offer  to  abandon,  decides  the  right.  Lee  v.  Board- 
man,  3  Tyng,  238,  but  in  Dorr  v.  New  England  In- 
surance Company,  4  Tyng,  220,  this  principle  seems 
doubted.  In  Rhinelander  v.  Insurance  Company'of 
Pennsylvania,  4  Cranch,  29  ;  Marshall  v.  Delaware 
Insurance  Company,  Ibid.,  202,  and  Alexander  v. 
Baltimore  Insurance  Company,  llrid.,  370,  the  real 
state  of  the  loss  at  the  time  of  the  abandonment 
made,  is  said  to  be  the  proper  and  safe  criterion. 
The  same  rule  is  adopted  in  Pennsylvania.  Dutilh 
v.  Gatliff.  4  Dall..  440. 
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made,  was  a  mere  newspaper  account ;  and  if 
information  in  any  case,  derived  through  such 
a.  channel,  wonld  be  sufficiently  authentic  to 
warrant  an  abandonment1,  we  think,  in  the 
present  instance,  it  was  too  imperfect,  to  afford 
sufficient  data  to  the  insured  to  calculate  his 
actual  loss.  We  are  of  opinion,  therefore, 
that  the  plaintiff  is  not  entitled  to  recover  as 
for  a  total  loss ;  nor  that  the  charges  attending 
the  auction  can  be  considered  as  a  loss,  within 
the  policy,  to  be  borne  by  the  underwriters.  It 
was  a  voluntary  act  of  the  consignee ;  done, 
probably;  in  consequence  of  information  of 
the  abandonment ;  and  made,  therefore,  at  the 
peril  of  the  owner.  Had  the  sale  at  auction 
been  to  ascertain  the  injury  the  cargo  had  re- 
ceived and  limited  to  such  parts  as  were  dam- 
aged, it  would  have  been  a  reasonable  charge  ; 
but  that  appears  not  to  have  been  the  object 
or  effect  of  the  auction.  The  damage  had  been 
previously  liquidated  by  the  captain  and  prize- 
master  -i  and  if  those  damages,  together  with 
the  salvage  paid,  be  allowed  against  the  defen- 
dants, it  is  all  the  case  will  warrant. 

W,e  are,  therefore,  of  opinion,  judgment 
oug^ht  to  be  for  the  plaintiffs,  for  the  salvage 
«nd  damages  only. 

Judgment  for  salvage  and  damages. 
Cited  in—1  Caines,  449. 


55*]  *HUGUET,  Assignee  of  the  Sheriff. 
HALLET. 

Bail-bond  Suit — Agreement  to  Stay  Proceedings — 
Costs — Continuation  of  Original  Suit — Judg- 
ment— Execution — Proceedings  Vacated. 

Entering  into  an  agreement  in  the  nature  of  a 
rule  to  stay  proceedings  on  a  bail-bond,  and,  after 
notice  of  bail,  declaring  in  the  original  action,  is  a 
waiver  of  a  right  to  a  plea  in  the  bail-bond  suit ;  if 
the  plaintiff  proceed  on  the  bail-bond,  he  will  be  en- 
titled to  costs  only  up  to  the  time  of  the  notice  of 
special  bail,  and  on  payment  of  those,  all  subse- 
quent proceedings  will  be  set  aside. 

SOON  after  this  suit  was  commenced  the  at- 
torneys for  both  parties  entered  into  an 
agreement,  in  the  nature  of  a  rule  to  stay  pro- 
ceedings on  the  bail-bond,  on  the  usual  terms. 
The  defendant  in  the  original  suit  accordingly 
filed  special  bail,  and  gave  regular  notice,  but 
had  not  paid  the  costs  of  this  suit,  as  by  the 
terms  of  the  agreement  he  was  bound  to  do. 
The  plaintiff,  on  special  bail  being  entered, 
went  on  in  the  original  suit,  and  in  July,  1802, 
obtained  final  judgment,  on  which  execution 
was  issued  and  satisfied,  The  plaintiff  after- 
wards proceeded  in  this  suit,  entered  a  default, 
in  January  last  obtained  final  judgment,  and 
issued  an  execution,  on  which  the  sheriff,  by 
direction  of  the  plaintiff's  attorney,  levied  the 
costs  only,  but  still  had  them  in  his  hands. 
The  defendant,  in  the  last  vacation,  obtained 
an  order  to  stay  all  proceedings. 

An  application  was  now  made  that  the  sher- 
iff restore  to  the  defendant  so  much  of  the 
money  in  his  hands  as  should  exceed  the  costs 

1.— A  mere  report  sufficient,  if  it  prove  true. 
Bainbridge  v.  Neilson,  1  Camp.  237. 
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which  were  due  on  the  bail-bond  suit  when  the 
agreement  to  stay  proceedings  was  entered 
into,  and  to  set  aside  all  that  were  subsequent. 

From  the  affidavit  read,  it  appeared  that  the 
attorney  for  the  plaintiff  had  frequently  given 
the  attorney  for  the  defendant  verbal  notice 
that  he  was  proceeding  with  the  bail-bond  suit ; 
but  no  bill  of  costs  had  been  presented  by  the 
plaintiff,  nor  any  demand  of  a  bill  or  tender  of 
the  costs  made  by  the  defendant. 

Mr.  Golden,  for  the  defendant,  contended, 
that  special  bail  being  filed  under  the  agree- 
ment, with  an  intent  to  stay  the  proceedings 
on  the  bail-bond,  the  plaintiff  could  not  accept 
the  bail,  or  avail  himself  of  their  being  put  in, 
unless  the  agreement  was  to  have  that  opera- 
tion. 

That  the  plaintiff  could  not  proceed  with 
both  suits :  at  most  he  had  but  an  option  to 
proceed  with  either,  but  having  elected  to 
pursue  the  original  suit,  he  thereby  precluded 
himself  from  going  on  with  the  other. 

*That  after  the  defendant  had  filed  [*56 
special  bail,  the  plaintiff  might  have  gone  on 
with  his  original  suit,  and  the  court  would 
probably  have  compelled  him,  by  attachment, 
to  pay  the  costs  in  that  on  the  bail-bond,  up  to 
that  time. 

That  there  was  no  precedent  for  this  double 
proceeding,  which  was  a  strong  evidence  that 
it  could  not  be  right. 

Mr.  Stuyvesant,  contra.  It  was  the  duty  of 
the  defendant  to  have  paid  the  costs  on  the 
bail-bond,  when  he  gave  notice  of  special  bail. 
The  plaintiff  had  no  other  possible  remedy  for 
his  costs  than  the  mode  he  has  adopted,  and  as 
the  defendant's  irregular  conduct  has  com- 
pelled the  plaintiff  to  proceed,  the  whole 
costs  are  due  from  the  defendant,  and  are 
nothing  more  than  the  result  of  his  own 
irregularity  and  obstinacy. 

Per  Curiam.  This  is  a  motion  to  set  aside 
proceedings  on  the  bail-bond  on  the  facts  stated 
by  the  affidavit.  The  original  suit  was  com- 
menced in  January,  1802,  and  the  writ  return- 
able in  April.  Afterwards,  in  May,  the  action 
on  the  bail-bond  was  brought.  Shortly  after, 
the  plaintiff's  attorney  received  notice  of  bail 
in  the  original  action,  and  then  delivered  a 
declaration.  He  went  on  to  judgment,  and 
issued  his  execution,  which  was  fully  paid. 
After  this  he  proceeded  on  the  bail-bond  to 
recover  costs.  The  plaintiff's  attorney  states 
that  he  called  on  the  attorney  of  the  defendant, 
and  requested  him  to  pay  the  costs  on  the  bail- 
bond,  which  he  did  not  do.  On  this,  proceed- 
ings were  continued  in  the  bail-bond  suit  to 
judgment,  on  which  an  execution  has  issued 
for  the  costs.  The  application  is  to  set  aside 
the  proceedings  and  execution  in  the  bail-bond 
suit.  It  is  established,  with  respect  to  tender- 
ing costs  on  a  rule  to  stay  proceedings  on  the 
bail-bond,  that  it  is  the  defendant's  duty,  when 
the  rule  is  obtained,  to  plead  and  tender  costs.3 
There  was  no  rule  to  stay  proceedings  ;  but  an 

2.— Cannon,  manucaptor,  ads.  Cathcart,  Col.  Cas., 
80.  Exoneretur  ordered  on  pavment  of  costs;  no 
demand  or  bill  presented.  Plaintiff  went  on.  Per 
Curiam.  The  costs  should  have  been  paid  without 
waiting  a  demand  or  bill.  (S.  P..  Durellv.  Stansbury). 
The  relief  now  to  be,  on  paying  of  costs  ordered, 
those  of  subsequent  proceedings,  and  resisting  this 
application. 
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equivocal  agreement  in  the  place  of  that  rule, 
and  should  receive  the  name  construction.  It 
was  the  dutv  of  th<-  attorney  of  the  defendant 
to  plead  and  pay  costs.  This  would  have  been 
ordered  had  tlii-  plaintiff  not  proceeded  in  the 
original  suit ;  but  when  he  did  that,  it  was  a 
waiver1  of  his  proceedings  on  the  bail-bond, 
and  a  waiver  of  the  right  to  a  plea  in  the  suit 
upon  it.  The  proceedings  must  be  set  aside 
on  payment  of  costs  up  to  the  time  when 
special  bail  was  entered,  and  notice  of  that 
bail  given. 
On  payment  of  costs  up  to  notice  of  bail.8 

Motion  granted. 
Cited  in-32  Mich.,  129. 
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Sheriff's  Return — Amendment — Lapse  of  Five 
Years — Escape. 

After  a  lapse  of  five  years  the  court  will  not  order 
a  former  sheriff  to  amend  his  return,  according  to 
the  truth  of  the  ease,  by  statins:  that  the  defendant 
had  escaped  from  prison,  if  it  was  at  a  time  when 
many  others  forcibly  broke  out. 

THIS  was  an  application  to  the  court  for  an 
order  on  the  heretofore  sheriff,  Lansing,  to 
amend  a  return  according  to  the  real  truth  of 
the  case.  The  facts  were,  that  the  defendant 
had  been  arrested  and  duly  committed  to  jail, 
but  was  one  of  many  others  who  had  broken 
out  of  prison,  in  the  year  1798.  The  sheriff 
had  been  ruled,  and  had  returned  the  due  exe- 
cution of  the  writ,  a  delivery  of  the  defen- 
dant's body  over  to  one  of  his  deputies,  and  a 
rescue,  but  omitted  totally  the  commitment  to 
prison. 

Mr.  Troup,  on  an  affidavit  stating  the  pre- 

1.— The  greneral  rule  is,  that  proceeding  in  the 
original  suit  is  a  waiver  of  the  bail-bond,  and  vice 
versa,  proceeding  on  the  bail-bond  to  judgment  and 
execution  a  waiver  of  the  original  suit.  Becker  v. 
Simmons,  7  Johns.  Rep.,  119.  But  where  the  plaints 
iff  merely  settles  the  original  suit,  if  the  costs  on 
the  bail-bond  be  not  paid,  the  bail-bond  suit  may  be 
continued  for  their  recovery.  Calkin  v.  Norton, 
Caines'  Prac.,  91,  from  MS.,  Kent,  C.  J.  So  for  the 
recovery  of  them  in  the  original  suit,  if  it  has  been 
settled  on  a  promise  to  pay  them,  and  that  promise 
never  performed.  Grove  ads.  Campbell,  Cole.  Cas., 
113.  But  note,  to  warrant  a  proceeding  on  the  bail- 
bond,  an  exception  to  the  bail  above  must,  as  has 
been  ruled,  be  entered.  Phelps  ads.  Ferris,  Cole. 
Cas,  95.  Quvere,  however,  as  to  this  being  in  all 
cases  law,  if  the  decision  in  Dubois  v.  Phillips,  5 
Johns.  Rep.  be  the  rule.  It  is  a  general  rule  that 
when  the  suit  is  settled  on  an  agreement  to  pay 
the  costs,  if  they  be  not  paid  accordingly,  the  court 
will  not  stay  proceedings,  when  continued  for  their 
recovery.  Therefore,  if  an  action  against  the  ac- 
ceptor of  a  bill  be  settled,  on  an  agreement  that  the 
defendant  shall  give  a  new  bill,  and  warrant  of  at- 
torney to  secure  the  amount,  and  also  pay  the  costs, 
if  he  give  the  new  bill,  execute  and  deliver  the 
warrant  of  attorney,  but  do  not  pay  the  costs,  an 
action  may  be  brought  on  the  old  bill,  while  the  new 
is  outstanding  in  the  hands  of  a  third  party.  N orris 
v.  Aylett,  2  Camp.,  329. 

2.— See  New  York  Code  of  Procedure,  and  other 
Codes  of  Practice  and  Procedure. 

NOTES.— Sheriff's  return— amendment^- not  requir- 
ed to  amend  after  flve  years.  See  Potter  v.  Lansing, 
1  Johns.,  215. 

Required  to  answer  after  twelve  years.  Why  exe- 
cution was  not  returned.    Brockway  v.  Wilbur,  5. 
Johns.,  366;  People  v.  Gilleland,  7  Johns.,  555. 
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ceding  circumstances,  insisted  on  the  court 
being  under  a  moral  obligation  to  order  a  re- 
turn according  to  the  truth  of  the  case.  That 
by  the  false  one  made  the  sheriff  avoided  that 
liability  for  the  full  amount  of  the  debt,  from 
which  nothing  but  an  enlargement  by  public 
enemies  of  the  State  could  exonerate  him.  It 
was  a  device  to  get  rid  of  his  legal  responsi- 
bility ;  to  leave  the  plaintiff  only  to  his  action 
for  a  false  return,  in  which  he  could  recover 
no  more  than  his  damage  actually  sustained, 
and  in  which  the  defendant's  insolvency  might 
be  urged  against  a  recovery  of  anything. 

Mr.  Harison,  contra,  observed,  that  Mr. 
Troup  had  stated  the  very  reason  why  his 
motion  should  not  be  granted  ;  that  of  the 
plaintiff's  having  it  in  his  power  to  obtain  a 
compensation  in  an  action  for  a  false  return 
to  the  full  amount  of  what  he  really  had  suf- 
fered. The  proceeding  now  was,  to  get  from 
the  sheriff  a  debt,  of  which  not  one  shilling 
could  ever  have  been  obtained  from  the  defen- 
dant. That  the  escape  was  at  a  time,  full  in 
the  recollection  of  the  court,  when  a  number 
of  the  debtors  broke  out  of  the  city  jail. 
Several  had  been  indicted  and  sentenced  to 
the  State  Prison.  The  application,  too,  was 
very  stale  ;  the  second  sheriff  was  now  in 
office  since  the  escape,  and  five  years  had 
elapsed  in  silence.  Perhaps  the  court  might 
have  some  doubt  how  far  it  could  in  this  man- 
ner interpose. 

Mr.  Troup,  in  reply,  insisted  on  his  former 
positions. 

Per  Curium.  The  plaintiff  is  not  without 
remedy  :  he  has  his  action  on  the  return.  We 
do  not  say  that  in  no  case  shall  a  return  against 
truth  be  amended,  but  in  this,  under  all  its  cir- 
cumstances, we  think  the  plaintiff  must  be  left 
to  such  redress  as  the  law  will  give  him  with- 
out our  interference.3 

Motion  denied. 


*M'VICKER  &  CO.  t>.  ALDEN.    [*58 

Public  Prosecutor — Attending  Duties — Causes  on 
the  Calendar — Preference  Lost — Nonsuit. 

Whilst  a  public  prosecutor  is  attending  the  duties 
of  his  office,  his  causes,  though  called  on,  are  not 
put  at  the  foot  of  the  calendar ;  but  if,  after  the 
Court  of  Over  and  Terminer  is  adjourned,  younger 
issues  be  tried,  he  will  lose  his  preference  and  be  lia- 
ble to  nonsuit  for  not  proceeding  to  trial,  in  the 
same  manner  as  other  persons. 

3.— See  1  Johns.  Rep.,  215,  Potter  v.  Lansing,  an 
action  on  the  case  for  this  very  escape,  in  which 
$3,000  were  recovered  by  the  plaintiff:  but  a  new 
trial  ordered ;  Kent,  C.  J.,  Spencer  and  Touipkins 
Justices,  thinking  there  ought  to  have  been  no  re- 
covery ;  Livingston  and  Thompson,  Justices,  contra. 
After  a  lapse  of  twenty  years  no  judicial  proceed- 
ings can  be  set  aside  for  irregularity.  Thompson  v. 
Skinner,  7  Johns.  Hep.,  556.  But  after  a  lapse  of 
twelve  years  a  rule  for  an  attachment  was  granted 
against  a  sheriff  for  not  returning  an  execution  de- 
livered to  one  of  his  deputies.  Brockway  v.  Wilber, 
5  Johns.  Rep.,  356.  Note,  however,  that  he  might 
have  purged  himself  on  interrogatories,  and,  there- 
fore, in  this  very  cause,  he  was  discharged  on  show- 
ing that  the  fl.fa.  had  been  delivered  14  vears  ago  to 
his  deputy,  who  had  absconded,  and  died  abroad, 
and  it  did  not  appear  what  had  become  of  the  writ. 
The  People  v.  Gilleland,  7  Johns.  Rep.,  555,  citing, 
by  the  name  of  Brockway  v.  Willie,  the  above  case. 
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THIS  was  a  motion  for  judgment  as  in  case 
of  nonsuit  for  not  proceeding  to  trial  ac- 
cording to  stipulation. 

Mr.  Riker,  district  attorney,  opposed  the 
motion  on  an  affidavit  stating  that  he  was  em- 
ployed for  the  plaintiff , and  had  been  prevented, 
in  consequence  of  his  official  duty  as  public 
prosecutor  from  attending  the  court  when  the 
cause  was  called  on,  and  had  not  afterwards 
been  able  to  bring  it  to  trial. 

Mr.  Boyd  for  the  defendant.  The  public 
prosecutor  was  only  counsel ;  it  is  true  the  at- 
torney is  his  brother  acting  with  him,  but  the 
case  is  a  hard  one.  The  defendant  was  a  cap- 
tain of  a  ship  in  which  the  plaintiffs  had  ship- 
ped several  bales  of  cotton,  all  of  which  had 
been  delivered  according  to  the  bill  of  lading  ; 
but  one,  not  worth  more  than  sixty  dollars,  had 
been  damaged,  and  he  had  been  held  to  bail 
for  the  whole  shipment,  to  the  amount  of  two 
thousand  ;  had  been  obliged  to  deposit  property 
to  obtain  special  bail,  kept  here  many  months, 
and  had  lost,  by  the  detention,  more  than  the 
sum  for  which  he  was  arrested. 

RADCLIPF  and  LIVINGSTON,  Justices.  To 
public  officers  in  the  city  of  New  York, 
where  the  different  courts  are  held  at  the 
same  time,  indulgence  has  always  been 
shown.  Their  causes  have  been  called  on, 
but  not  put  down  to  the  foot  of  the  calendar 
if  engaged  in  official  duty.  They  did  not  lose 
their  preference  of  other  causes,  when  the 
public  officers  attended.  An  official  situation 
would  otherwise  subject  them  to  peculiar 
hardships  in  this  city,  though  in  other  parts 
of  the  State  the  same  inconveniences  do  not 
exist. 

RADCLIPF,  J.,  wished  to  know  whether,  after 
the  adjournment  of  the  Court  of  Oyer  and  Ter- 
miner,  any  causes  younger  than  the  one  in 
question  had  been  tried. 

THOMPSON,  J.  There  has  been  laches  in 
the  plaintiffs  ;  the  stipulation  shows  this  is 
the  second.  The  plaintiff  ought  to  have  em- 
ployed other  counsel,  for  the  defendant 
should  not  be  prejudiced  ;  being  concerned 
as  public  prosecutor  ought  not  to  cause  any 
injustice  to  the  defendant1 ;  he  ought  to  have 
the  effect  of  his  motion. 

Mr.  Riker,  for  the  plaintiffs,  offered  to  con- 
sent to  common  bail. 

LIVINGSTON,  J.  As  the  plaintiffs  have  con- 
59*1  sented  to  common  *buil  though  not  im- 
posed, Judge  Radcliff  and  myself  think  the 
motion  must  be  refused.  The  "plaintiffs,  how- 
ever, will  stipulate,  and  pay  the  costs  of  the 
last  circuit. 

On  its  being  suggested  that  younger  causes 
had  been  tried  at  the  circuit,  after  the  Court  of 
Oyer  and  Terminer  had  risen,  the  court  deferred 
pronouncing  judgment  till  the  calendar  should 
be  examined  and  that  fact  ascertained.  By  a 
certificate  from  the  clerk  of  the  court,  it  ap- 
peared that  the  present  suit  had  been  called  and 

1. — See  Anon,  2  Caines'  Rep.,  248.  in  which  it  was 
ruled,  according  to  the  opinion  of  Thompson,  J.  that 
being-  a  public  officer  is  no  excuse  for  not  going  to 
trial. 
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passed,  and  the  affidavit  of  the  defendant's 
attorney  stated  that  younger  issues 2  had  been 
determined.  On  these  grounds  the  court 
ordered  judgment  as  in  case  of  nonsuit,  saying 
the  certificate  3  of  the  clerk  was  equivalent  to 
an  affidavit,  and  it  must  be  intended  the  cause 
had  been  regularly  passed. 

Judgment  of  nonsuit. 
Overruled— 2  Caines'  246. 


VAN  NESS  «.  GARDINER. 
Fine — Last  Proclamation —  Omission. 

Last  proclamation  of  a  fine  made  nunc  pro  tune, 

THE  last  proclamation  of  a  fine  had  been 
omitted  ;  it  ought  regularly  to  have  been 
made  last  term ;  the  application  now  was  to 
have  it  made  nunc  pro  tune,  and  indorsed  as  of 
the  last  term. 

Per  Curiam.  We  see  no  objection  to  it  at 
present.  (Quaere  tamen.)* 

Motion  granted. 

Ex-parte  MANNING. 

Public  Prosecution  —  Expense  of  Prosecutor — 
Act  of  21st  March,  1801. 

A  public  prosecution  must  be  at  the  expense  of 
the  prosecutor,  unless,  on  disclosure  of  his  circum- 
stances to  the  court,  they  find  him  an  object  of 
public  charity. 

Citation— Act  of  21st  March,  1801. 

THIS  was  an  application  on  petition  to  be 
allowed  the  expenses  of  a  criminal  prosecu- 
tion. 

Per  Curiam.  The  court  is  called  on  to  allow 
against  the  county  of  Albany,  an  account  for 
expenses  incurred  by  a  prosecutor  in  carrying 
on  a  public  prosecution.  The  application  is 
made  under  the  fifteenth  section  of  the  act  (21st 
March,  1801.  See  1  Rev.  Laws  of  N.  Y.), 
"  regulating  certain  proceedings  in  criminal 
cases."  This  clause,  taken  in  connection  with 
the  one  that  follows,  we  consider  as  limiting 
the  discretion  of  the  court  to  those  persons  who 
are  objects  of  public  charity,  and  as  never  in- 
tended to  apply  to  those  who  can  bear  the  ex- 
pense of  discharging  their  duty  by  a  public 
prosecution. 

The  next  clause  limits  the  discretion  of  the 
court  to  twenty-five  dollars  ;  and  this  accord- 
ing to  the  15th  section,  only  on  consideration 
of  the  circumstances  of  the  prosecutor  ;  the 

2.— Weed  v.  Ellis,  post ,  115 ;  Jackson  v.  Valentine 
3  Caines'  Rep.,  128,  younger  issues  being  tried,  not 
always  proof  that  a  cause  might  have  been  brought 
on. 

3.— S.  P.  Wright  v.  Murray,  7  Johns,  Rep.,  286.  But 
a  copy  must  be  served  when  relied  on  in  support  of 
a  motion.  Fisk  v.  Brvden,  3  Johns.  Rep..  244 

4.— Fines  abolished,  2  Rev.  Stwt.,  p.  342,  sec.  24. 
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words  are  his  circumstances;  therefore,  till 
4H)*]  they  *arc  disclosed,  the  court  has  not  any 
discretion  to  allow  compensation.  However 
hard  it  may  be  to  individuals  to  attend  a  suit, 
and  to  compel  a  witness  to  leave  his  home, 
that  is  ;i  Milijret  in  which  the  Legislature  must 
interfere.  We  can  give  no  other  consideration 
to  this  than  what  the  interpretation  of  the  act 
allows.  There  are  charges  here  for  sums  paid 
to  witnesses,  and  the  act  states  that  no  witness 
is  to  receive  a  compensation,  unless  poor. 

The  Attorney-General  observed,  allowances, 
similar  to  that  prayed  for,  had  been  made  at 
oyer  and  terminer. 

LIVINGSTON,  /.  When  presiding  in  that 
court  I  have  refused  them,  and  decided  accord- 
ing to  the  opinion  of  the  court  now  delivered. ' 

Petition  denied. 


JENKS  ET  AL. 

v. 
HALLET  AND  BOWNE. 

1.  Marine  Insurance — Vessel  Driven  into  Port 
by  Stress  of .  Weather — Detention  of  Cargo — 
Purchase  of  Another.  2.  Id.  —  Passport  to 
Protect  against  Cruisers — Sailing  under  Pro- 
tection of  Flag.  3.  Special  Verdict. 

A  vessel  driven  by  distress  into  a  French  port, 
where  a  part  of  her  cargo  is  taken  by  the  officers  or 
the  government,  and  she  prevented  from  taking 
away  her  original  lading,  may,  without  incurring 
the  penalties  of  the  acts  forbidding  all  intercourse 
with  the  dependencies  of  France,  purchase  and  load 
with  the  produce  of  the  country.  A  passport  gran- 
ted by  any  particular  government  to  protect  against 
its  own  cruisers,  is  not  a  sailing  under  the  protect- 
ion of  the  flag  of  tnat  government,  so  as  to  stamp  a 
national  character  on  the  vessel.  On  a  special  ver- 
dict the  court  cannot  intend  anything  which  is  not 
found. 

THIS  was  an  action  on  a  policy  of  insurance. 
A  special  verdict  was,  by  consent,  found, 
subject  to  the  opinion  of  the  court,  as  to  the 
plaintiff's  right  to  recover,  upon  the  facts  con- 
tained. From  these  it  appeared,  that  on  the 
27th  of  April,  1799,  the  defendants,  for  a 
premium  of  25  per  cent,  insured  for  the  plaint- 
iffs against  all  risks,  $1,000  upon  coffee,  valued 
At  20  cents  per  pound,  on  board  the  sloop 
Nancy,  from  Hispaniola  to  St.  Thomas. 

That  in  the  margin  of  the  policy  was  in- 
serted, "warranted  the  property  of  the  plaint- 
iffs, all  Americans,"  but  that  the  words  "all 
Americans,"  were  added  after  the  policy  was 
subscribed. 

That  the  sloop  Nancy  was  built  at  Rhode 
Island,  and  belonged  to  citizens  of  the  United 
States,  resident  in  Rhode  Island,  as  well  when 
she  left  that  State  as  at  the  time  of  her  capture, 
and,  being  chartered  by  the  plaintiffs,  sailed 
from  Newport,  in  Rhode  Island,  on  the  12th 
of  December,  1798,  on  her  first  voyage  to  the 
Havana  ;  that  in  the  course  of  that  voyage  she 
was  compelled,  being  in  distress,  to  put  into 
Cape  FranQois,  in  the  Island  of  Hispaniola,  a 
country  in  the  possession  of  France,  where  she 
arrived  on  the  5th  of  January,  1799 ;  that  the 

1.— Poor  witnesses  attending  on  subpoena  allowed 
expenses.  The  People  v.  Dowelle,  Col.  Cas.,  35. 
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captain  and  supercargo  of  the  sloop  were  part 
owners  of  the  cargo,  and  are  two  of  the  plaint- 
iffs *in  this  suit  ;  that  having  so  put  into  [*O1 
Cape  Frangois,  the  cargo  was  landed  to  repair 
the  vessel ;  that  the  public  officers  acting  under 
the  French  government  there,  took  nearly  all 
the  provisions  from  on  board  the  sloop,  but 
the  captain  and  supercargo  were  permitted  to 
sell,  and  did  sell,  the  remainder,  to  different 
persons  there  ;  that,  for  the  provisions  taken, 
the  captain  and  supercargo  were  to  be  paid  in 
thirty  days,  which  payment  was  not  made  ; 
that  with  the  proceeds  of  the  remaining  parts 
of  the  cargo  they  purchased  the  whole  of  the 
cargo  which  was  on  board  at  the  time  of  the 
capture  ;  that  the  officers  forbade  the  master 
and  supercargo  from  taking  on  board  the  cargo 
landed  from  the  vessel,  or  from  conveying 
from  the  island  any  specie,  in  consequence 
whereof,  they  were  compelled  to  take  the  pro- 
duce of  the  country  in  payment  ;  that  the 
sloop,  with  30,000  weight  of  coffee  on  board, 
25,000  weight  of  which  was  intended  to  be  in- 
sured by  the  present  policy,  sailed  from  Cape 
Francois,  on  the  23d  of  February,  in  the  year 
last  aforesaid,  on  the  voyage  mentioned  in  the 
policy  of  insurance,  having  on  board  the  usual 
documents  of  an  American  vessel ;  that  the 
sloop,  in  the  course  of  her  said  voyage,  was 
captured  by  a  British  frigate,  and  carried  into 
the  island  of  Tortola,  and  vessel  and  cargo 
libeled,  as  well  for  being  the  property  of  the 
enemies  of  Great  Aritain,  as  for  being  the 
property  of  American  citizens  trading  contrary 
to  the  laws  of  the  United  States  ;  that,  at  the 
time  of  the  capture  of  the  sloop,  the  following 
paper  was  found  on  board  ;  "Liberty,  Safe 
Conduct,  Equality.  At  the  Cape,  llth  Ther- 
midor,  sixth  year  of  the  French  Republic,  one 
and  indivisible.  The  general  of  the  division 
and  private  agent  of  the  executive  directory- at 
St.  Domingo,  requests  the  officers  of  the  French 
Navy  and  privateers  of  the  Republic,  to  let 
pass  freely,  the  American  vessel  called  the 
,  master  ,  property  of  Mr.  E. 

Born  Jenks,  merchant,  at  Providence,  State  of 
Rhode  Island,  in  the  United  States,  arrived 
from  the  said  place  to  the  Cape  ^Francois  for 
trade  and  business.  The  citizen  French  con- 
sul, in  the  place  where  the  said  *vessel  [*62 
shall  be  fitted  out,  is  invited  to  fill  with  her 
name,  and  the  captain's,  the  blank  left  on  these 
presents  ;  in  attestation  of  which  he  will  please 
to  set  his  hand  hereupon. 

(Signed)  "J.  HEELOUVILLE. 

(Signed)  "GAUTHIER, 

"The  General  Secretary  of  the  Agency." 

That  the  above  paper  was  received  on  board 
the  sloop  at  Cape  Francois,  and  was  on  board 
when  she  left  that  place  ;  that  the  property  in- 
sured by  the  policy  aforesaid  was  claimed  by ' 
Zebedee  Hunt,  and  was  condemned  by  a  sen- 
tence of  the  said  Court  of  Vice  Admiralty,  in 
the  following  words;  "that  the  said  sloop 
Nancy,  and  cargo  on  board,  claimed  by  the 
said  Zebedee  Hunt,  are  enemy's  property,  and 
as  such,  or  otherwise,  liable  to  confiscation, 
and,  therefore,  condemned  as  good  and  lawful 
prize  to  the  captors."  That  the  plaintiffs  are 
Americans,  and  were  owners  of  the  property 
insured,  and  that  the  same  was  duly  abandoned 
to  the  underwriters. 
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Messrs.  Hamilton  and  Pendleton  for  the  de- 
fendants. The  plaintiffs  are  not  entitled  to 
recover.  First,  because  the  warranty  is  not 
true.  Second,  because  the  voyage  insured  was 
illegal. 

On  the  first  point.  The  sentence  states  that 
it  is  enemy's  property ;  and  even  if  not,  the 
privilege  of  neutrality  was  forfeited  by  the 
part  owner's  accepting  a  passport  from  another 
•country,  and  sailing  under  the  protection  of 
that  flag.  In  the  case  of  The  Vigilantia  (1  Rob., 
Ad.  Rep.,  13,  14,  15),  Sir  William  Scott  ex- 
pressly lays  it  down  that  a  ves.se!  sailing  with 
the  pass  of  a  foreign  country  shall  be  deemed 
-of  that  country  whose  pass  she  carries.  It 
cannot  be  contended  that  the  paper  alluded  to 
was  a  clearance.  That,  according  to  1  Valin, 
.282,  contains  ' '  the  name  of  the  master,  and  of 
the  vessel,  its  tonnage  and  cargo,  the  port  of 
departure  and  destination."  Here  blanks  are 
left,  and  the  paper  bears  date  before  the  ar- 
rival of  the  vessel,  showing  it  was  made  out 
for  her,  on  a  preconcerted  plan  of  trade  and 
business. 

On  the  second  point.  It  is  only  necessary 
to  look  at  the  dates  of  the  act  of  Congress 
and  the  transactions.  The  first  act  was  passed 
in  June,  1798,  to  take  effect  on  the  first  of 
July  following ;  the  second  on  the  9th  of  Feb- 
ruary, 1799,  to  be  in  force  on  the  3d  of  March 
following  ;  both  these  acts  require  a  bond 
to  be  given  not  to  enter  French  ports  for 
•O3*]  trade  and  *traffic,  nor  to  trade  there 
though  driven  in  by  stress  of  weather.  The 
Nancy  sailed  the  12th  of  December,  1798  ;  put 
into  the  cape,  January,  1799 ;  sailed  on  the 
23d  of  February  following,  and  on  the  23d  of 
April  next  the  policy  was  effected ;  under  the 
acts  of  Congress,  therefore,  the  selling  her 
cargo  was  illegal,  as  even  in  cases  of  putting 
into  French  ports  from  distress,  traffic  is  for- 
bidden. 

Messrs.  Hoffman  and  Bogart  for  the  plaint- 
iffs. The  jury  have  expressly  found  the  war- 
ranty to  be  true,  and  the  inconclusiveness  of 
foreign  sentences1  is  settled  in  the  cases  of 
Vandenhenrdv.  <Jhurch(\  Lex.  Mer.  Am.,  337, 
341),  and  The  Same  v.  The  United  Insurance 
Company  of  New  York.  This,  therefore,  is  a 
•complete  answer  to  the  first  objection.  But, 
as  the  sentence  is  ambiguous  (see  Vase  v. 
Ball,  1  Lex.  Mer.  Am.,  333),  and  assigns  as  a 
cause  of  condemnation  that  which  the  law  of 
nations  does  not  warrant,  it  is  doubtful 
whether  in  England  it  would  not  be  examina- 
ble.  (1  Marsh,  on  Ins.,  291,  294;  Bernardiv. 
Motttux  Doug.,  575.)  The  paper  talked  of  as 
a  pass  was  merely  a  clearance  and  passport  to 
secure  against  seizure  by  French  vessels  ;  nor 
can  the  citation  from  Valin  be  supposed  to  be 
the  obligatory  form  on  all  people,  according 
to  the  positive  rule  of  the  law  of  nations.  The 
second  objection  is  of  as  little  force  as  the 
first.  The  policy  was  subscribed  by  the  de- 
fendants with  a  full  knowledge  of  the  facts 
and  law.  Though  against  a  statute  prohibit- 
ing certain  voyages  such  a  circumstance  could 
not  prevail,  it  was  expected  the  underwriters 
would  not  have  made  it  a  ground  of  defense. 
The  distress,  however,  and  force,  which  are 

1. — Johnson  and  Woir  v.  Ludlow.  1  Caines'  Cas.  in 
Err.,  39;  Vandenheuvol  v.  The  United  Insurance 
Company,  2  Caines'  Cas.  in  Err.,  217. 
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stated  in  the  special  verdict,  do  away  every 
obstacle  to  a  recovery  from  the  pretended  ille- 
gality of  the  voyage.  The  case  of  Richard- 
son et  al.,  in  the  District  Court  of  New  York, 
affirmed  upon  an  appeal  to  the  Circuit  Court 
of  the  United  States,  was  stronger  than  the 
present,  and  is  on  this  head  a  full  exposition 
of  the  act  of  Congress.  There  a  vessel  bound 
to  a  neutral  country  was  captured,  carried  into 
a  French  port,  together  with  her  cargo,  con- 
demned and  sold  ;  the  owner  voluntarily  pur- 
chased at  that  place  another  vessel,  loaded  her 
with  sugar,  and  came  to  New  York ;  she 
was  seized  and  libeled  under  this  very  act ;  the 
judge  of  the  District  Court  acquitted  both 
vessel  and  cargo  as  not  within  the  spirit  of 
the  statute.  This  decision,  from  its  confirma- 
tion in  the  Circuit  Court,  is  now  the  law  of 
the  Union. 

*Per  Curiam.  It  will  be  observed  that  [*O4 
this  is  the  case  of  a  special  verdict,  and  the 
court  can  intend  nothing  but  what  is  found  by 
the  jury.'2  This  remark  is  an  answer  to  much 
of  the  reasoning  on  both  sides,  and  narrows 
the  grounds  of  discussion  to  the  following 
points : 

1st.  Whether  the  vessel  and  cargo,  although 
literally  American,  according  to  the  implied 
warranty  in  the  policy,  had  forfeited  the  priv- 
ilege of  that  character,  by  accepting  the  pro- 
tection of  a  passport  from  one  of  the  belliger- 
ent nations  ? 

2d.  Whether  the  purchase  of  the  cargo  in  a 
French  port  was  within  the  prohibition  of  the 
Act  of  Congress  of  the  13th  June,  1793,  and 
an  illegal  trade  ? 

As  to  the  first,  it  appears  that  the  Nancy 
sailed  with  the  usual  documents  of  an  Ameri- 
can vesssel,  and  was  in  every  respect  entitled 
to  be  considered  as  such,  unless  the  French 
passport  which  she  received  at  St.  Domingo 
would  deprive  her  of  that  privilege.  The 
general  rule  by  which  to  determine  the  na- 
tional character  of  a  vessel  is  the  domicile  of 
the  owner.  In  the  present  case  the  owners  re- 
sided in  the  State  of  Rhode  Island.  We  admit 
the  exception  to  this  rule  where  the  vessel  nav- 
igates under  the  flag  or  assumed  character  of 
a  country  to  which  she  does  not  belong  ;  but 
the  instance  before  us,  we  apprehend,  is  not 
the  case  of  a  vessel  sailing  under  that  protec- 
tion, or,  as  it  is  termed  by  Sir  William  Scott, 
under  the  pass  of  a  different  nation  ;  her  pa- 
pers were  all  American,  except  the  one  in 
question ;  she  was  in  fact  American,  if  we 
believe  the  verdict,  and  she  professed  no  other 
than  the  American  character.  The  additional 
paper  which  she  received  on  board  at  the 
cape,  according  to  its  import,  was  not  incon- 
sistent with  that  character3 ;  on  the  contrary, 
she  was  therein  stated  to  be  the  property  of 
Mr.  Jenks,  merchant  at  Providence,  State  of 
Rhode  Island  ;  that  paper,  accompanied  with 
the  other  documents  she  possessed,  could  not 
be  evidence  of  her  being  French  property,  or 
employed  as  a  French  vessel ;  she  had  come 
from  a  French  port,  and  was  destined  to  a 
Dutch  island,  both  of  which  were  lawful ; 

2.— Seward  v.  Jackson,  8  Cow.,  406 ;  Birckhead  v. 
Brown,  5  Hill,  634. 

3.— Sec  Blagge  v.  New  York  Insurance  Company, 
post,  56t. 
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and  it  was  natural,  and  we  believe  is  usual  in 
such  oases  for  vessels  to  seek  for  protection,  and 
guard  themselves  against  the  cruisers  of  the 
power  whose  ports  they  have  visited.  This 
paper,  unsupported  by  other  evidence  of  bel- 
ligerent property  or  employment,  could  be  re- 
ceived in  that  light  only.  Connected  with  the 
O5*]  fact  that  all  "intercourse  had  been  pro- 
hibited by  our  government  at  that  period  with 
the  French  nation,  we  think  it  afforded  a  rea- 
sonable ground  of  suspicion  that  she  was  em- 
ployed in  the  service  of  the  French,  and  per- 
haps the  risk  was  thereby  enhanced  ;  but  so 
far  as  that  fact  was  material,  the  prohibition 
was  known  to  the  underwriters  before  they 
subscribed  the  policy,  and  they  must  have  es- 
timated the  increased  danger,  if  any,  that  re- 
sulted from  it.  Of  itself,  we  think,  it  would 
afford  an  additional  security  against  one  of 
the  belligerent  parties  (the  French),  and  could 
not  alone  be  a  cause  of  capture,  or  sufficient 
to  authorize  a  detention  by  any  other  belliger- 
ent. In  practice  we  believe  it  is  customary 
for  vessels  to  endeavor  to  protect  themselves 
by  papers  of  this  description  from  the  public 
agents  of  every  nation  from  which  they  can 
be  obtained,  and  they  have  been  considered  as 
affording  security,  instead  of  endangering 
their  neutrality.1 

In  determining  the  second  question  it  is 
again  necessary  to  recur  to  the  facts  found  by 
the  verdict.  From  them  it  appears  that  the 
vessel  was  compelled  to  put  into  the  cape  in 
distress  ;  that  when  there  the  cargo  was  land- 
ed for  the  purpose  of  repairing  her,  that 
nearly  all  the  provisions  were  taken  by  the 
French  government,  which  prohibited  relad- 
ing  any  part  of  the  cargo,  and  permitted  to 
barter  'what  was  left  for  the  produce  of  the 
island  only,  and  to  dispose  of  it  in  no  other 
way  ;  if  this  be  true,  they  had  no  altern- 
ative but  to  comply  with  the  terms  pre- 
scribed, or  sacrifice  the  whole  of  their  prop- 
erty. Their  acts  were  acts  of  necessity  and 
coercion,  and  the  law  of  Congress  which 
suspended  the  commercial  intercourse  with 
France  and  her  dependencies,  cannot  reason- 
ably be  construed  to  apply  to  a  case  of  this  de- 
scription ;  its  object  was  to  prevent*  an  inten- 
tional voluntary  traffic,  and  not  to  compel  a 
sacrifica  of  property,  or  inflict  a  penalty  in 
cases  of  distress  or  necessity.  That  would  be 
a  construction  excessively  severe,  and  con- 
trary to  the  spirit  and  intent  of  the  act.  On 
this  point  we  understand  a  similar  decision 
has  been  made  in  the  District  Court  of  this 
State,  which,  on  appeal,  was  affirmed  by 
Judge  Paterson  in  the  Circuit  Court  of  the 
United  States.  We  are,  therefore,  of  opinion, 
on  both  points,  that  the  plaintiffs  are  entitled 
to  recover.8 

Judgment  for  the  plaintiffs. 

Affirmed— 1  Cal.  Cas.,  43. 

Cited  in— 20  Johns.,  294;  Anth.,  180;  8  Cow.,  413;  7 
Abb.,  91 ;  6  Bos.,  672 ;  18  Mich.,  127. 

1.— Therefore,  a  certificate  of  origin  from  a  French 
consul  is  no  breach  of  the  warranty  of  American 
property.  Le  Roy  v.  United  Insurance  Company,  7 
Johns.  Rep.,  343. 

2.— Judgment  affirmed  in  the  Court  of  Errors  ( 1 
Caines'  <  'as.  in  Error.,  47),  and  in  the  Supreme*  Court 
of  the  United  States  (3  Cranch,  219). 


*McGREGOR  «.  LOVELAND.  [*0fr 

THE  SAME  v.  ARNET. 
THE  SAME  «.  THE  SAME. 

1.   Gotta  —  Payment  on  Claim  after  Suit  Brought 
2.  Id.  —  Consolidation  Rule. 

If,  after  suit  brought,  the  sum  be  reduced  by  a 
partial  payment  below  $250,  and  a  cognovit  be  taken 
for  such  residue,  Supreme  Court  costs  cannot  be- 
claimed. 


was  a  question  of  practice  submitted 
.     to  the  decision  of  the  court  on  the  fol- 
lowing statement  : 

The  above  suits  were  brought  on  notes  ex- 
ceeding two  hundred  and  fifty  dollars  each  ; 
afterward  a  sum  of  money  was  paid,  and  se- 
curity given  by  Loveland,  the  indorser,  by 
which  the  amount  was  reduced  below  $250  ;. 
cognovits  were  then  given  for  the  residue  by 
each  defendant.  It  was  understood  at  the  time 
by  the  defendant's  attorney,  that  the  judgments 
should  carry  Supreme  Court  costs.  Qu&re. 
May  not  the  clerk  tax  them  accordingly  ? 

Per  Curiam.  No  ;  the  plaintiff  should  have 
taken  his  cognovit,  and  entered  his  judgment 
for  a  sum  above  $250,3  to  entitle  to  Supreme 
Court  costs  ;  they  cannot  otherwise  be  al- 
lowed. 

The  following  question  was  also  submitted  u 
Several  suits  are  consolidated  by  rule  on  a 
policy  of  assurance  ;  if  the  leading  suit  should 
recover  more  than  $250,  and  the  other  suits 
less,  will  the  party  be  entitled,  by  virtue  of 
the  consolidation  rule,  to  Supreme  Court  costs 
on  the  suits  that  are  under  $250  ? 

Per  Curiam.     We  think  not. 


J.  AND  S.  WATSON  t>.  DEPEYSTER  &  CO.. 

Costs  —  Compromise  without  Attorney's  Knmcl- 
edge. 

If  a  suit  be  compromised  between  the  parties 
without  the  knowledge  of  the  attorneys,  and  noth-'' 
ing  said  about  costs,  each  party  pays  his  own. 


,  and  three  other  suits,  were  commenced 
against  the  above  defendants  and  several 
others,  on  a  policy  of  insurance  on  the  brig 

3.  —  On  judgments  by  confession  on  warrants  of 
attorney,  and  the  condition  of  the  obligation  with 
interest  on  the  sum  actually  due  shall  not  exceed 
$50,  no  more  costs  shall  be  recovered  against  the 
defendant  than  $10.  On  such  judgments  in  the  Com- 
mon Pleas,  when  no  more  than  $25  due,  no  costs 
from  the  defendant  ;  when  more,  only  $10  (Laws 
of  N.  Y.,  Vol.  V.,  p.  116,  sess.  30,  eh.  107.)  The  judg- 
ment is  said  to  be  the  criterion  (in  other  cases)  to 
determine  according  to  the  rule  of  which  court  the 
costs  are  to  be  taxed.  (Van  Antwerp  v.  Ingersoll,  2 
Caines'  Rep.,  107.)  That  judgment  is  not,  however, 
the  amount  recovered,  but  the  damage  assessed, 
without  even  the  six  cents,  or  any  other  costs.  (Van 
Home  v.  Petrie.  lb.,  213;  Seaman  v.  Baillie,  Id., 
214.)  But  this  rule  does  not  apply  in  actions  against 
attorneys,  who  are  always  liable  to  pay  Supreme 
Court  costs  (if  the  recovery  be  above  $25),  though 
he  must  bring  himself  within  the  act  "  to  reduce  the 
laws  concerning  costs  into  one  statute"  (1  Rev. 
Laws,  528)  to  obtain  them.  (Bailey's  case,  1  Johns., 
Cas.,  32.  Walsh  ct  al.  v.  Sackrider,  7  Johns.  Rep., 
538.  Aliter,  when  the  recovery  is  under  $25.  Moul- 
ton  v.  Hubbard,  6  Johns.  Rep.,  332). 
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Defiance,  and  a  consolidation  rule  signed  and 
entered.  About  a  year  afterwards  the  defend- 
ants in  the  above  suit  compromised  with  the 
plaintiffs,  who  cancelled  the  policy  as  to  them  ; 
of  this  the  defendants'  attorney  had  no  infor- 
mation, nor  was  there  any  rule  to  discontinue, 
or  other  rule  entered,  and  the  other  suits  pro- 
ceeded. 

67*]  The  principal  cause  *went  on  to  trial, 
and  the  jury  found  a  verdict  for  the  defend- 
ants, which  was  acquiesced  in.  The  defend- 
ants' attorney  thereupon  entered  rules  for 
judgment  as  in  case  of  nonsuit  in  all  the 
causes,  pursuant  to  the  consolidation  rule,  and 
the  costs  were  taxed,  and  judgment  rolls  ready 
to  be  signed.  It  was  now  submitted  to  the 
court,  on  these  facts,  to  decide  whether  the 
rules  for  judgment,  and  the  judgment  for 
costs  as  in  case  of  nonsuit  were  regular  or  not ; 
or  whether  th.ey  ought  to  be  set  aside,  as  at  the 
time  of  compromise  nothing  was  said  about 
the  costs. 

Mr.  Hoffman,  as  amicus  curwe,  mentioned 
that  in  Wallace  v.  Lockwell  it  had  been  decided 
if  a  party  compromise  without  knowledge  of 
his  attorney,  each  pays  his  own  costs. 

Per  Curiam.  In  every  suit  each  party  is 
supposed  to  advance  as  his  suit  proceeds.  If 
each  has  paid  costs  and  then  they  compromise, 
the  suit  is  settled  ;  for  the  transaction  imports 
no  further  proceeding  is  to  be  had  ;  nothing 
more  than  a  simple  discontinuance  to  enter  on 
record,  and  nothing  being  said  about  costs, 
each  must  pay  his  own.  The  parties  ought  to 
have  informed  their  attorneys  there  was  a 
compromise. 

Costs  denied.* 
Cited  in— 5  Johns.,  271 ;  Blatchf.  &  H..  449. 


HUDSON  v.  HENRY. 

Notice  of  Motion — Mail  Service. 

Notice  of  motion  for  judgment  as  in  case  of  non- 
suit, sent  by  the  mail,  is  not  good  notice ;  though 
such  a  notice  might  save  a  default. 

MR.  HENRY  moved  for  judgment  of  non- 
suit against  the  plaintiff  for  not  proceed- 
ing to  trial.     Notice  of  the  motion  had  been 
sent  to  the  adverse  attorney,  by  the  mail ;  this 
was  relied  on  as  good  service. 

Per  Curiam.  The  service  is  insufficient.8,3  A 
letter  may  miscarry,  or  the  attorney  may  be 
absent  when  the  mail  arrives,  or  not  immedi- 


ately inquire  for  letters,  though  an  affidavit  of 
a  plea  sent  by  the  mail  might  save  a  default.4 
Let  the  defendant  take  nothing  by  his  motion.5 

Motion  refused. 
Cited  in— 10  Wend.,  635. 


MANHATTAN  COMPANY 

T>. 

SMITH,  in  Custody. 

Supersedeas — Application — Answer. 

To  an  application  for  a  mpersedeas  for  not  having 
been  charged  on  execution,  within  three  months 
after  judgment,  it  is  a  good  answer  that  the  defend- 
ant has  since  been  charged. 

THIS  was  an  application  for  a  Supersedeas 
for  not  being  charged  in  execution  in  due 
time,  according  to  the  act  for  the  relief  of 
debtors,  with  respect  to  the  imprisonment  of 
their  persons. 

The  counsel  for  the  plaintiff  relied  on 
Brantingham's  case,  Col.  Cas.,  42. 

THE  *COURT,  without  hearing  any  [*O8 
argument  for  the  defendant,  said  the  authority 
cited  was  conclusive.6 

LIVINGSTON,  J.,  acquiesced,  because  it  had 
been  so  decided,  but  confessed  he  did  not  be- 
lieve the  Legislature  intended  the  construction 
put  upon  the  act  by  the  court  should  ever  be 
given  to  it.  The  rigor  of  the  practice  was,  in 
his  opinion,  enough  to  condemn  it,  for  he 
thought  the  neglect  in  the  plaintiff  ought  to 
accrue  to  the  advantage  of  the  prisoner. 

Supersedeas  refused. 
Cited  in— 22  Hun.,  492. 


STEELE  ET  ux.  at  the  suit  of  TENNENT. 

STEELE,  AND  FULLER,  his  Bail,  at  the  Suit 
of  TENNENT,  Assignee  of  the  Sheriff  of 
Washington. 

Attorney— Retainer — Duty  of  Opposing  Attor- 
ney to  Disclose  State  of  Proceedings — Default. 

Attorney  on  being  retained  for  a  defendant, 
should  examine  state  of  proceedings ;  though  it  is 
but  fair  practice  for  plaintiff's  attorney  to  disclose 
them  ;  for  want  of  doing  so  in  a  suit  against  bail, 
default  and  subsequent  proceedings  in  original  suit 
set  aside  on  terms. 


NOTE.— Commencement  of  suit,  time  of. 

An  action  cannot  be  commenced  before  the  cause 
of  action  has  accrued,  or  the  demand  has  become 
due.  Hartman  v.  Proudflt,  6  Bosw.  (N.  Y.),  101; 
Ranney  v.  Warren,  17  Hun,  111 ;  Swift  v.  Crocker 


1.— Where  a  suit  is  settled  by  the  parties  without 
mentioning  costs,  each  bears  his  own.  Johnston  v. 
Bi-annan,  5  Johns.  Rep.,  268.  A  settlement  with  the 
plaintiff  of  even  the  costs  is  valid,  if  made  without 
notice  from  his  attorney,  and  bonaflde.  The  People 
v.  Hardenbergh,  8  Johns.  Rep.,  335.' 

2.— For  the  modes  of  service,  see  Caines'  Prac.,  21, 
45.  In  addition  to  which,  it  has  l>een  ruled,  that 
service  on  the  attorney,  or  his  clerk,  while  in  the 
office,  though  out  of  office  hours,  is  good.  Cooper 
v.  Carr,  8  Johns.  Rep.,  360.  So  on  an  agent  in  Utfca. 
Chapman  v.  Raymond,  Uriel.,  360.  But  observe,  on 
error  from  the  common  pleas,  and  no  attorney  em- 
ployed, service  must  be  on  the  defendant  to  join  in 
error.  Clement  v.  Crossman,  Ibid.,  287. 
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3.— See  New  York  Code  of  Procedure,  sees  408,  409. 
410,  411,  413. 

4.— S.  P.,  Ludlow  v.  Heycraf t,  2  Caines'  Rep.,  386. 
And  the  plea  will  be  presumed  to  have  been  re- 
ceived, unless  the  contrary  be  shown.  Stafford  v. 
Cole  &  Spalding,  1  Johns.  Rep.,  413.  But  if  a  trial 

!  lias  been  lost,  though  merits  IK-  sworn  to,  the  de- 

|  fault  will  not  be  set  aside  without  the  judgment 

I  standing  as  security.    Fenton  v.  Garlick,  7  Johns. 

I  Rep.,  287. 

I     5.— See  Cole  et  al.  ads.  Stafford,  Cole.  Cas.,  107 ; 

|  Beebe  ads.  Paddock,  Ibid.,  135. 

I     6.— Minturn   and  Champlin  v.    Phelps,  3  Johns. 
Rep.,  446. 
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Till;  original  suit  was  tre*]xus  qu<ir<  <'Li><*<n,i 
'.  \\\  which  Steele  and  ,  wife  had 
been  held  to  Imil  under  tin-  statute- 

On  tin-  return  of  the  writ  the  P'nintiff  ob- 
tained an  assignment  i>f  the  bail-bond,  upon 
which  In-  issued  process,  tiled  his  declaration 
on  the  first  of  October,  1802,  and  entered  a  de- 
fault the  eleventh  of  November  ;  on  the  17th 
the  partner  of  the  plaintiff's  attorney  received, 
when  in  his  office,  notice  of  the  retainer  of  an 
attorney  on  behalf  of  the  defendants  in  the 
lull-bond  suit,  but  no  information  was  then 
Driven  of  any  default  having  been  entered.  In 
January  following  final  judgment  was  signed. 

On  the  8th  of  March,  1803,  the  attorney  for 
the  defendants  in  the  bail-bond  suit  was  served 
with  a  notice  of  executing  a  writ  of  inquiry8 
in  the  original  suit ;  a  declaration  also  in  the 
same  suit  was  then  delivered,  which  the 
plaintiff's  attorney  swore  was  merely  to  ap- 
prise the  defendant  of  the  nature  of  the  de- 
mand ;  but  the  attorney  of  the  defendant 
swore  it  was  served  absolutely,  not  on  any  con- 
dition, and  that  he  did  not  know  of  the  entry 
of  the  default  in  the  bail-bond  suit,  or  that  any 
declaration  had  been  filed  ;  that  acting  under 
that  impression  he  did  not  attend  the  execu- 
tion of  the  writ  of  inquiry,  or  apply  to  the 
court  last  term. 

On  these  facts  the  defendant  now  moved 
that  the  default  and  interlocutory  judgment  in 
the  original  action,  and  all  the  proceedings  in 
the  bail-bond  suit,  be  set  aside,  and  the  de- 
fendants in  the  original  cause  let  in  to  plead. 

Per  Curium.  The  court  are  of  opinion  the 
defendant's  attorney  was  in  default.  He  ought 
6J)*]  to  have  seen  that  the  proceedings  *in  the 
suit  on  the  bail-bond  were  regular.  He  should 
have  called  after  the  default  and  tendered 
costs.  We  do  not  say  that  the  not  disclosing 
the  entry  of  the  default  in  the  suit  against  the 
bail  amounts  to  a  surprise,  but  it  would  have 
been  rather  more  candid  to  have  mentioned 
that  circumstance.  Let  the  judgment  on  the 
bail-bond  stand  as  security,  and  the  costs  on 
that  remain  also.  The  default  and  subsequent 
proceedings  in  the  original  suit  to  be  set  aside 
on  payment  of  the  costs  of  entering  the  judg- 
ment under  the  statute,  and  executing  the 
writ  of  inquiry.  The  defendant  to  plead  in- 
stanter  to  the  declaration  filed,  take  short  no- 
tice of  trial,  and  pay  the  costs  of  this  applica- 
tion. 

l.-31st  March,  1801.  ch.  102,  sec.  3. 

2.— Under  sec.  16  of  ch.  90  of  31st  March,  1801. 


LIVINGSTON,  ./.,  I  think  the  costs  on  the 
bail-bond  ought  to  be  paid. 

Motion  as  to  setting  aside  default  and  proceed- 
ings on  original  suit,  gi-anted. 


LOWRY  v.  LAWRENCE. 

Commencement  of  action —  What  is — Demurrer. 

The  suing  out  the  writ  is  the  commencement  of 
the  suit,  and  cause  of  action  must  be  antecedent,  if 
it  appear  otherwise  on  the  face  of  the  pleadings  it 
is  fatal  on  special  demurrer. 

Citations— Carpenter  v.  Butterfleld,  3  Burn.  &  E., 
634;  Doug-.,  61 ;  Cowp.,  454. 
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N  demurrer.     The  memorandum  was : 


"Be  it  remembered,  that  heretofore,  to  wit, 
on  the  third  Tuesday  of  July,  in  July  Term, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  one,  &c.,  came  William  Lowry, 
and  brought  into  the  said  court,  then  there, 
his  certain  bill,"  &c. 

The  declaration  was  on  a  bill  of  exchange 
made  in  1797,  presented  for  acceptance  on  the 
first  of  October,  1801,  and  refused,  of  which 
notice  was  given  to  the  defendant,  who,  on  the 
llth  of  October,  promised. 

To  this  the  defendant  demurred, and  showed 
for  cause  that,  although  the  said  declaration  is 
entitled  of  the  term  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  one,  yet 
the  said  several  promises  and  undertakings  in 
the  said  declaration  mentioned,  are  therein 
stated  to  have  been  made  on  the  eleventh  day 
of  October,  in  the  year  last  aforesaid,  which  is 
subsequent  to  the  time  of  the  exhibiting  the 
declaration  of  the  said  William  against  the 
said  Andrew,  and  for  that  it  appears  by  the 
said  declaration  that  the  pretended  causes  of 
action  therein  specified  had  not,  nor  had  either 
i  of  them,  accrued  to  the  said  William  at  the 
time  of  the  exhibiting  his  said  bill  in  manner 
aforesaid. 

Mr.  Trmip,  for  the  defendant,  insisted  that, 
by  the  practice  of  this  court,  the  suing  out  the 
writ  was  the  Commencement  of  the  ac-  [*7O 
tion;  and  if  so,  the  declaration  showed,  on  the 
face  of  it,  no  cause  of  action  when  the  suit  was 
commenced.' 

Mr.  Ogden,  for  the  plaintiff.  It  is  contended 
on  the  part  of  the  defendant  that  nothing  ap- 


21  Pick.,  241 ;  Church  v.  Clark,  21  Id.,  310;  Nickcrson 
v.  Babcock.  20  111.,  497 ;  Steam  Packet  Co.  v.  Sickles, 
10  How.,  419;  Adler  v.  Fenton,  24  How.,  407;  Blivens 
v.  Alexander,  4  Sneed  (Tenn.),  583;  Clark  v.  Terry, 
25  Conn.,  395;  Hall  v.  Page,  4  Ga.,  428;  Smith  v. 
Malhon.  4  Wis.,  300;  Oaffney  v.  Hicks,  124  Muss., 
:!iil :  Sil.hitt  v.  Stryker,  «2  Ind.,  41. 

The  cause  of  action  may  accrue  before  the  expira- 
tion of  the  contract,  when  the  contract  has  been 
repudiated.  James  v.  Adams,  16  W.  Va.,  245. 

This  objection  may  he  loaived.  Crygier  v.  Lang, 
Cole.  Cas.,  106;  Penniston  v.  Jefferson,  18  La.  Ann., 
158 ;  The  Salem 's  Cargo,  1  Sprague,  380. 

As  a  general  rule,  the  itoniing  or  ming  out  of  the 
writ  in  the  commencement  of  the  mit.  Carpenter  v. 
ButterflHcl,  3  Johns.  Cas.,  145 ;  Bryce  v.  Morgan,  3 
Cai.,  133;  Bird  v.  Caritat,  2  Johns..  342:  Clioetham  v. 
Lewis,  3  Id.,  42;  Fowler  v.  Sharp,  15  Id.,  326;  Ross  v. 
Luther.  4  Cow.  (N.  Y.),  158;  Hogun  v.  Cuylcr,  8  Id., 
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203;  Parker  v.  Colcard,  2  N.  H.,  36;  Ford  v.  Phillips, 
1  Pick.,  202 ;  Swift  v.  Crocker,  21  Id.,  241 ;  Day  v. 
Lamb,  7  Vt.,  426 ;  Reed  v.  Brewer,  Peck  (Tenn.),  276 ; 
Cox  v.  Cooper,  3  Ala.,  256;  Swisher  v.  Swisher, 
Wright  (Ohio),  755;  Sharp  v,  Maguire,  19  Cal.,  577 ; 
Collins  v.  Montemy.  3  111.,  App.,  182. 

For  N.  Y.  under  the  code,  see  Wiggins  v.  Orser,  5 
Duer,  118 ;  Lee  v.  Averill,  1  Sandf .,  731 ;  Moore  v. 
Thayer,  10  Barb.,  258;  6  How.  Pr.,  47. 

In  Conn,  and  Vt.  service  of  the  irrtt,  is  held  to  be 
the  commencement  of  the  suit.  Clark  v.  Helms,  1 
Root  (Conn.),  487;  Gates  v.  Bushnell,  9  Conn..  530; 
Perkins  v.  Perkins,  7  Id.,  558;  Downer  v.  Garland, 
12  Vt.,  362. 

Dclireru  of  the  ivrU,  to  an  officer  has  been  held  to  be 
the  commencement  of  the  suit.  Bronson  v.  Karl, 
17  Johns..  65;  Ross  v.  Luther,  4  Cow.,  158;  Under- 
wood v.  Totham.l  Ind.,  276;  Randolph  v.Hill.ll  Id., 
£54 ;  Elliott  v.  Stevens,  10  Id.,  418. 
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pears  on  this  record  to  warrant  a  judgment  for 
the  plaintiff. 

By  the  course  of  the  court  the  filing  of  the 
bill  is  the  commencement  of  the  action  in  a 
legal  sense.  (2  Burr.,  950,  Johnson  el  al.  v. 
Smith.  See  Lord  Mansfield's  opinion,  961; 
Foster  v.  Bonner  ;  Cowper,  454.) 

The  kititat  is  considered  only  as  process. 

The  action  is  not  deemed  to  be  commenced 
until  the  bill  is  filed;  though  the  real  time  of 
suing  out  the  Intitaf  is  allowed  to  be  shown, 
where  it  becomes  material,  as  to  prevent  the 
running  of  the  statute  of  limitations,  &c.  If 
such  a  necessity  existed  in  this  case,  the  actual 
time  of  suing  out  the  first  process  might  have 
been  shown  by  plea.  But  where  it  does  not 
exist  the  fiction  of  law  will  be  preserved,  and 
especially  so  when  it  is  in  furtherance  of  jus- 
tice. On  this  occasion,  the  true  question, 
therefore,  is,  when,  in  a  legal  or  technical 
sense,  was  this  action  commenced?  This  can 
only  be  ascertained  by  showing  the  time  of 
filing  the  bill.  The  time  of  filing  the  bill  may 
be  examined  into  to  show  the  time  of  com- 
mencing the  action.  It  ought  to  have  been 
shown  by  pleading  in  this  case.  Not  being 
shown,  the  court'are  at  liberty  to  presume 
that  it  was  after  the  cause  of  action  accrued. 
The  caption  of  the  declaration  is  matter  of  fic- 
tion, and  not  conclusive  upon  either  party.  If* 
it  be  conclusive,  all  actions  by  bill  of  privi- 
lege; actions  against  attorneys  of  the  court; 
actions  against  absent  or  absconding  debtors, 
giving  security  to  appear  to  any  declaration 
which  mayWe  filed  by  the  petitioning  creditor, 
would  be  defeated  in  all  cases  in  which  the 
cause  of  action  accrued  during  the  vacation 
in  which  the  declaration  is  filed.  Because,  in 
all  these  cases  the  declaration  is  entitled  of  the 
preceding  term,  and  must  necessarily  be  stated 
in  the  memorandum  to  have  been  brought  into 
court  of  that  term.  This  doctrine  involves  no 
hardship  upon  the  defendant ;  because,  if  in 
the  first  instance  process  be  issued  before  the 
cause  of  action  accrued,  a  judge  will  discharge 
on  common  bail.  So,  if  the  bill  be  filed  before 
cause  of  action  accrued,  the  actual  time  of  fil- 
ing it  may  be  shown  and  pleaded  in  abatement 
or  in  bar.  In  this  case  it  does  not  necessarily 
follow  that  the  cause  of  action  did  not  accrue 
71*]  before  the  commencement  *of  the  action, 
and  the  time  of  that  commencement  not  being 
shown,  the  court  are  at  liberty  and  ought  to 
presume  it  to  have  accrued  afterwards. 

In  addition  to  this  general  reasoning  on  this 
subject,  it  may  be  observed  that  in  this  in- 
stance the  real  cause  of  action  is  stated  to  have 
accrued  in  1797  ;  being  the  date  of  the  bill  of 
exchange  and  long  prior  to  the  issuing  of  pro- 
cess. It  is  the  assumption,  founded  on  that 
undertaking,  which  is  stated  to  have  been 
made  in  October,  1801 ;  and  the  time  of  the 
promise  being  wholly  immaterial,  the  court 
will,  in  this  circumstance,  see  an  additional 
motive  for  adopting  the  principle  contended 
for  by  the  plaintiff. 

Per  Citriam.  This  case  comes  before  the 
court  on  demurrer.  It  was  an  action  of  a«- 
sumpsit,  and  the  declaration  captioned  of  July 
term,  1801.  The  time  laid  in  the  declaration 
at  which  the  cause  of  action  arose  is  on  the 
llth  day  of  October,  1801.  To  this  there  is  a 
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special  demurrer,  alleging  for  cause,  that  the 
action  appears  from  the  declaration  to  have 
been  commenced  before  cause  of  action  arose. 
It  is,  we  take  it,  well  settled  that  if  the  plaint- 
iff at  the  commencement  of  his  suit  had  no 
cause  of  action,  a  subsequent  right  would  not 
maintain  his  action.  And  it  has  been  settled 
in  this  court,  in  the  case  of  Carpenter  v.  Bvi- 
terfield,  that  as  to  every  material  purpose,  the 
issuing  the  writ1  was  the  commencement  of 
the  suit;  so  that  a  note  purchased  by  the  de- 
fendant after  that  time  could  not  be  set  off 
against  the  plaintiff's  demand.2 

The  declaration  must  be  captioned  of  the 
term  when  the  writ  is  returned  served.  This 
point  is  settled  in  the  case  of  Smith  v.  Muller 
(3  D.  &  E.,  624),and  it  is  there  also  determined 
that  the  plaintiff  cannot  recover  any  demand 
after  the  term  when  the  writ  is  returnable, 
though  before  the  declaration  is  actually  filed. 
Justice  Buller  there  says,  according  to  the  an- 
cient practice  the  declaration  was  actually  de- 
livered the  same  term  the  writ  was  returned, 
and  it  was  only  in  case  of  the  plaintiff  that  the 
time  of  actual  delivery  was  enlarged,  but  still 
it  must  be  considered  as  delivered  nunc  pro 
tune. 

Upon  the  principles  of  these  authorities, 
therefore,  it  must  appear  from  the  face  of  the 
declaration  in  this  cause,  and  the  court  must 
necessarily  intend  the  facts  that  the  writ  was 
returned  in  July  Term,  1801,  and  of  course 
the  action,  both  in  fact,  and  technically  speak- 
ing, commenced  previous  to  that  *time.  [*72 
But  the  plaintiff  alleges  his  cause  of  action  to 
have  arisen  on  the  llth  of  October  thereafter. 
We  think,  therefore,  it  appears  upon  the  face 
of  the  record^that  the  action  was  commenced 
before  the  rignt  of  action  accrued.  The  time 
of  actually  filing  the  declaration  cannot,  as 
contended  by  the  plaintiff's  counsel,  be  con- 
sidered the  commencement  of  the  suit ;  if  there- 
fore the  defendant,  by  plea,  had  put  the  fact 
in  issue,  it  would  have  been  an  immaterial 
fact ;  all  the  material  facts  appear  by  the 
plaintiff's  own  showing.  In  the  case  of  Ward 
v.  Honeywood,z  the  judgment  was  reversed  on 
writ  of  error,  on  the  ground  that  it  appeared 
on  the  face  of  the  record,  that  there  was  no 
cause  of  action  when  the  suit  was  commenced. 
If  this  would  be  error  after  judgment,  advan- 
tage may  certainly  be  taken  of  it  by  demurrer. 

We  are,  therefore,  of  opinion,  that  judgment 
ought  to  be  for  the  defendant. 

LIVINGSTON,  J.  In  England  it  is  settled 
that  the  filing  of  a  bill  or  declaration  is  to  be 
regarded  for  every  essential  purpose  as  the 
commencement  of  a  suit.  (Cowp.,  454.)  But 
in  Carpenter  and  Butterfield,  decided  by  this 
court,  a  different  rule  was  adopted.  The  issu- 

1.— S.  P.,  Bird  et  al.  \..  Caritat,  2  Johns.  Rep.,  342, 
and  not  cured  by  a  verdict.  Cheetham  v.  Lewis,  3 
Johns.,  Rep.,  42. 

2.— See  Crygicr  v.  Long,  Col.  Cas.  103.  that  if  de- 
fendant put  in  bail,  and  plead  in  chief,  he  cannot, 
after  verdict,  take  advantage  of  the  writ's  being1 
sued  out  before  cause  of  action  arose.  If  the  arrest 
IK>  before  debt  due,  application  ought  to  be  to  a 
judge,  or  the  court,  without  putting  in  bail. 

3.— Doug.,  61,  that  case  was  on  Marshalsea  process, 
where  the  proceedings  are  by  plaint;  and  in  an  in- 
ferior court  the  plaint  is  as  an  original.  Savage  v. 
Knight,  Leon.,  302.  See  the  observation  of  Ash- 
hurst,  J.,  in  Doug.,  62. 
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ing  of  a  writ  wus  there  considered  as  the  be- 
ginning of  an  action,  so  much  so  that  the  de- 
fendant was  imi  permitted  to  set  off  against 
the  plaintilV's  demand  a  note  which  he  had  ob- 
tained for  a  valuable  consideration  between 
the  sealing  process  and  the  arrest.  This  rule, 
to  operate  fairly,  must  be  mutual ;  if  an  action 
begins  by  issuing  a  writ  so  as  to  deprive  the 
defendant  of  a  set-off  in  the  case  mentioned, 
neither  ought  the  plaintiffs  to  recover  a  de- 
mand not  then  due.  My  judgment,  therefore, 
in  favor  of  the  defendant  is  not  founded  on 
British  authorities,  but  entirely  on  a  former 
decision  of  our  own.  '  * 

Demurrer  allowed. 

Cited  in-2  Johns.,  346;  3  Johns.  43 ;  8  Johns.,  471 ;  10 
Johns.,  219;  12  Johns.,  181 ;  15  Johns.,  336;  17  Johns., 
65 ;  8  Cow.,  305 ;  3  Wend.,  173 :  7  Wend.,  124 ;  14  Wend., 
658 ;  6  Barb.,  505 ;  11  Barb.,  570 ;  2  Crunch,  C.  C.,  711. 


M'NEILL'S  CASE. 
Prisoner — No  Record  of  Conviction — Bail. 

The  court  will  not  pronounce  Judgment  on  a  pris- 
oner convicted  at  Over  and  Terminer  of  a  conspir- 
acy, if  the  record  of  his  conviction  be  not  before 
them,  but  will  admit  to  bail. 

THE  prisoner  had,  together  with  two  other 
persons,  been  convicted  of  a  conspiracy 
at  the  last  Over  and  Terminer  for  the  City  and 
County  of  New  York,  but  had  not  appeared 
on  his  recognizance  in  time  to  receive  sentence  ; 
he  afterwards  came  in,  and  was  now  brought 
up,  on  his  own  petition,  to  have  judgment  pro- 
73*]  nounced  ;  but  the  record  of  *the  convic- 
tion not  being  made  up  and  brought  into  court, 
the  bench  said  they  had  nothing  before  them 
on  which  to  proceed ;  and  therefore  admitted 
him  to  bail. 


ANONYMOUS. 
Service  of  notice. 

THE  notice  of  motion  in  this  cause  was  served 
on  a  person  in  the  house  of  the  attorney, 
and  where  he  kept  his  office;  but  held  not 
sufficient,  as  it  ought  to  have  been  on  a  clerk 
in  the  office.3,4 


MOYLE  t>.  GILLINGHAM. 

Service  of  Notice. 

Service  of  notices  on  agents  for  non-enumerated 
motions. 

TVTOTICE  may  be  served  on  an  agent  in  town 
1"  on  the  first  day  of  term,  to  show  cause  on 
the  next  day  for  non-enumerated  motions ; 
but  then,  it  must  be  accompanied  with  a  suffl- 

,  !•— The  principle  of  this  decision  is  extended  to 
justices'  courts,  in  which  the  summons  is  held  to  be 
Vr  V"1"."1''1100"1.1:11*  of  thc  8ult-  Boyce  v.  Morgan, 

•  %*??*' the  ^ew  York  Codc  of  Procedure,  sec.  90. 
3.— Swartwout  ads.  Gelston,  Cole.  Cos.,  77.  "  The 
service  must  be  on  some  person  in  the  office,  and 
belonging  there :  if  nobody  is  there,  it  must  be  upon 
some  one  in  the  house  where-  the  attorney  resides  or 
the  office  is  kept;  and  if  nobody  is  there,  it  may  be 
left  in  the  office. 
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cient  excuse  for  not  having  been  for  the  first 
day.  If  the  excuse  be  received,  the  adverse 
party  will  have  till  next  term  to  send  into  the 
country  to  his  principal,  for  counter  affidavits.6 


BRAIN  v.  RODELICKS  &  SHIVERS. 

Commission  to  Examine — Time — Rule  to  Vacate 
•    —  Waiver. 

Commision  to  examine  may  be  before  issue 
joined. 

A  rule  for  commission  suspends  the  trial  till  the 
rule  be  vacated,  or  leave  to  proceed  obtained ;  but 
if  the  defendant  appear  at  the  trial,  and  examine 
witnesses,  it  will  be  a  waiver  of  the  rule  to  vacate. 

IN  this  cause  it  was  necessary  to  examine  a 
witness  in  the  Havana ;  and  as  that  port 
was  open  only  to  certain  privileged  vessels,  in 
April,  1802,  a  rule  for  a  commission  was 
granted  before  issue  joined,  to  prevent  losing 
an  opportunity  of  transmission  which  then 
presented  itself.  No  return  having  been  made, 
the  cause  was  noticed  for  trial  for  the  last  sit- 
tings in  March,  1803,  when  the  defendant's 
attorney,  seeing  some  witnesses  in  the  court 
whose  absence  he  feared  might  delay  the  cause 
after  the  return  of  the  commission,  appeared 
and  examined  them,  stating,  however,  the  cir- 
eumstance  of  his  case,  and  that  he  begged  to 
be  considered  as  acting  without  prejudice  to 
his  future  rights. 

It  was  now  moved,  on  behalf  of  the  defend- 
ant, to  set  aside  the  *verdict,  with  costs  ;  [*74 
the  plaintiff  having  proceeded  to  tjpial  without 
vacating  the  rule  for  the  commission. 

Per  Curiam.  When  a  rule  for  a  commission 
has  been  obtained  it  suspends6  the  cause  till, 
on  application  to  the  court,  a  vacaturbe  ordered 
and  entered,  or  leave  obtained  to  proceed  to 
trial.  But  if  the  defendant  appear  and  exam- 
ine witnesses,  it  is  a  waiver  of  his  commission, 
and  the  vacatur  is  unnecessary.1  The  motion 
must  be  refused. 

Motion  denied* 


COD  WISE,  LUDLOW  &  CO.  t>.  HACKER. 

Case  Made — Necessary  Papers  Withheld — Judg- 
ment Refused. 

When  there  are  cross  causes,  and  the  plaintiff  in 
each  has  obtained  a  verdict,  if  material  facts  be 
omitted  in  a  case  made  by  defendant,  and  the  papers 

4. — See  the  New  York  Code  of  Procedure,  sees. 
402,  410,  et  seq. :  Rule  35  of  Supreme  Court. 

5.— The  rule  is  that  a  notice  for  any  day  in  term  is 
good,  if  shown  why  it  was  not  for  the  first;  but  the 
motion  will  be  heard  only  on  a  non-enumerated  day. 

2  Caines'  Rep,259 ;  Pintard  v.  Ross,  2  Johns.  Rep.,  186. 
6. — But  notice  of  motion  for  judgment  as  in  case 

of  nonsuit  does  not.  Brandt  v.  Burrows,  3  Caines' 
Rep.,  140. 

7.— See  also  Webb  v.  Wilkie,  post,  153. 

8. — A  commission  has  been  denied  where  the  affi- 
davit on  which  the  application  was  made  did  not 
state  the  cause  to  be  at  issue ;  and  the  marginal  note 
is,  that  it  will  not  be  granted  till  after  the  cause  is 
at  issue.  Jackson,  ex  dent.  Aikens,  et  al.  v.  Bancroft, 

3  Johns.  Rep.,  259.    But  it  has  been  said  that  a  com- 
mission is  grantable  at  any  time  after  suit  instituted. 
Concklin  v.  Hart,  Cole.  Cas..  69.    Perhaps  the  rule 
is,  that  regularly  the  application  ought  to  be  after 
issue,  but  if  particular  and  good  reasons  be  shown, 
it  may  be  made  Ixjfore.    Anon.,  2  Caines'  Rep.,  259 ; 
Hackley  v.  Patrick,  2  Johns.  Rep.,  478. 

An  issue  of  fact  must  be  joined,  or  an  interlocu- 
tory judgment  obtained,  before  a  commission  can 
be  issued. 
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from  whence  they  may  be  inserted  be  in  the  hands 
-of  the  plaintiff,  the  court  will  not  order  judgment 
to  be  entered,  because  cases  have  not  been  delivered, 
.and  though  the  cause  has  been  noticed,  but  will  give 
leave  to  amend  and  perfect. 
Practice  as  to  noticing  cases. 

THE  plaintiffs,  in  the  sittings  of  June,  1802, 
at  New  York,  as  owners  of  a  ship  of 
which  the  defendant  was  captain,  had,  in  an  ac- 
tion against  him  for  deviating  from  his  orders, 
-obtained  a  verdict  subject  to  the  opinion  of  the 
court,  on  a  case  to  be  made ;  and  he  in  a  cross 
suit,  had  recovered  against  them  a  larger  sum, 
subject  to  deduction,  in  case  the  opinion  of  the 
-court  should  be  against  him  as  to  certain  items, 
-charged  and  allowed  by  the  jury. 

A  case  was  made  on  the  part  of  the  defend- 
ant, to  which  the  plaintiffs  "proposed  amend- 
ments, which  were  adopted  ;  the  cause  was 
then  noticed  for  argument  for  the  next  October 
'Term,  and  also  for  January  Term  following, 
in  Albany.  But  it  was  then  recollected  that 
some  material  facts  had  been  omitted,  without 
which  the  case  could  not  present  the  only  im- 
portant question  in  the  cause.  This  was  men- 
tioned to  the  plaintiffs'  attorney,  who  would 
not  say  whether  he  would  consent  to  the 
.amendments  or  not.  The  papers  from  whence 
they  were  drawn,  and  the  case  perfected,  were 
in  the  hands  of  the  plaintiff's  attorney  in  Ne\* 
York  ;  so  that  the  case  could  not  be  completed 
in  Albany.  No  application  was  made  to  a 
judge  to  correct  the  amendments.  Nor  had 
cases  been  delivered. 

Mr.  Hopkins  now  moved  to  set  aside  the 
•original  order  to  stay  proceedings,  that  a  case 
might  be  made  (see  Newkirk  et  al.  v.  Fox, 
Cole.  Cas..  133),  and  for  leave  to  enter  up 
judgment. 

Mr.  Riker  resisted  the  application,  because 
the  case  was  imperfect,  and  the  papers  from 
whence  only  it  could  be  completed  were  in  the 
liands  of  the  plaintiffs. 

Per  Curiam.  We  must  deny  the  motion  ; 
because,  in  the  first  place,  there  were  cross 
7.5*]  verdicts  to  nearly  the  same  *amounts. 
Second,  the  cases  were  never  perfected,  and 
it  did  not  appear  to  be  exclusively  the  fault  of 
either.  (See  Hun  v.  Sawne,  ante,  23,  n.  a). 
Third,  the  plaintiffs'  attorney  not  having 
•denied  the  omission  of  certain  material  facts, 
the  court  would  presume  they  had  appeared  on 
the  trial,  and  ought  to  be  a  part  of  the  case. 
Let  the  case  be  perfected  within  thirty  days.1 

Mr.  Hopkins  prayed  costs,  insisting  that  he 
had  been  regular. 

Per  (Juriam.  We  consider  that  the  plaintiff 
was  irregular,  in  not  answering  when  applied 
to,  whether  he  would  receive  amendments  or 
not. 

Motion  denied. 

THE  COURT  afterwards  said  that  where  a 
defendant,  after  verdict,  makes  a  case  and 

1. — The  time  for  making  a  case  cannot  be  enlarged 
by  a  judge  beyond  the  two  days  allowed  by  the  rule 
of  January,  1799,  though  he  may  that  for  proposing 
Amendments,  or  appearing  before  him.  Hornbeck 
v.  Low,  Col.  Cas.  127.  But  this  case  is  now  overruled 
and  a  judge  may  in  vacation  enlarge  the  time  for 
making  a  ease.  Black  v.  Brown, !)  Johns.  Rep.,  264. 
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notices  for  argument,  if  he  does  not  appear  at 
the  time  when  called  judgment  shall  go  ;  but 
when  the  plaintiff  notices  a  case  made  on  the 
part  of  the  defendant,  and  the  plaintiff  is  not 
ready,  it  shall  go  down.8 


KEMBLE  v.  BOWNE. 

1.  Marine  Insurance — "At  and  From". — 2. 
Id. — Disclosures — Time  in  Pwt — 3.  Id.  — 
Total  Loss — Deduction. 

In  a  policy  on  a  vessel  in  a  distant  port  from  whence 
she  is  to  sail,  and  stated  to  be  there  on  a  certain  day, 
"at  and  from  "  mean  the  day  on  which  she  is  men- 
tioned to  be  there,  and  the  policy  takes  effect  from 
thence. 

It  is  not  necessary  to  disclose  how  long  a  vessel 
has  lain  in  port  antecedent  to  the  policy. 

The  two  per  cent,  deducted  on  a  total  loss  is,  in 
case  of  disaster,  a  part  of  the  premium. 

THIS  was  an  action  on  an  open  policy,  for 
$7,500,  on  the  ship  Helen,  "  at  and  from 
Point  Petre,  Guadaloupe,  to  St.  Thomas,  be- 
ginning the  adventure  at  and  from  Guada- 
loupe, and  to  continue  till  her  arrival  at  St. 
Thomas,  and  there  safely  moored,"  at  a  pre- 
mium of  17  1-2  per  cent.  The  policy  was 
dated  3d  September,  1800. 

The  Helen  was  a  prize  ship,  and  had  been 
purchased  for  Charles  Gobert,  on  the  20th 
November,  1799,  whilst  lying  at  Point  Petre, 
for  $6,450.48,  including  commission  for  buy- 
ing- 

The  defendant  received  no  other  information 
from  the  broker,  than  that  the  vessel  was  at 
Guadaloupe  on  the  28th  of  July,  1800. 

The  declaration  contained  an  averment  that 
the  insurance  was  effected  on  account  of 
Gobert. 

The  cause  was  tried  before  Mr.  Justice  Liv- 
ingston, on  the  9th  of  April,  1802. 

It  was  admitted  that  a  prior  insurance  had 
been  made  at  St.  Thomas  on  the  same  risk, 
for  $6,400,  on  which  Gobert  had  received 
$4,349.35,  being  the  net  sum  after  deducting 
premium  and  commissions. 

*It  appeared  from  the  testimony  of  [*7O 
the  captain,  who  took  charge  of  the  Helen 
on  the  20th  November,  1799,  and  continued  to 
command  her  till  the  6th  February,  1800,  that 
in  that  time  he  expended,  in  repairing  and 
other  necessaries,  $1,335.86,  including  an  item 
for  wages  in  taking  care  of  the  ship  to  a  period 

2. — The  practice  as  to  noticing  for  argument  cases 
made  formerly  was,  that  the  party  entitled  to  bring 
it  on  was  required  so  to  do  in  the  next  term,  and  on 
his  neglect  the  opposite  party  was  at  liberty  to 
notice.  Hoyt  and  Bennett  v.  Campbell,  Cole.  Cas., 
128.  It  has  been  since  ruled,  that  either  party  may 
notice  for  argument,  the  right  to  bring  it  on  at  the 
next^term  being  equal ;  therefore,  if  the  party  whose 
duty  it  is  to  makt:  up  the  cases  and  bring  on  the  ar- 
gument be  not  ready  to  deliver  them  to  the  bench 
when  the  cause  is  called  on,  upon  the  notice  of  the 
opposite  side,  judgment  shall  go  against  him.  Mal- 
colm ad».  Bayard,  1  Johns.  Rep.,  316.  But  when  a  case 
is  noticed  on  both  sides,  and  called  on  first,  upon  the 
notice  of  the  party  not  bound  to  prepare  the  cases, 
it  is  presumed  the  practice  has  been  to  wait  till  it  be 
called  on  upon  the  notice  of  the  party  who  is  so 
bound  and  has  the  right  to  open,  and  not  to  allow 
judgment  against  him,  unless  he  be  not  then  ready, 
and  the  other  party  is.  A  cause  noticed  and  not 
brought  on  must  be  re-noticed,  as  it  will  not  be  car- 
ried over  to  the  next  term,  of  course.  Livingston 
v.  Rogers,  post,  487. 
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after  he  re.Mirned  the  command  ;  his  knowl- 
edge of  the  payment,  he  said,  was  derived 
from  the  Information  of  the  persons  employed 
in  that  duty:  that  the  Helen  was  American 
built,  copper  bottomed,  and  would  have  been 
worth  in  New  York,  with  an  American  regis- 
ter, $25,000.  During  the  time  lie  remained  on 
board  tin-re  were  occasionally  sugars  and  cot- 
ton put  on  board  her,  and  taken  out  again  to 
load  other  vessels  at  that  place,  belonging  to 
Mr.  Gobert. 

From  another  witness  it  appeared  that,  beinjj 
at  Guadaloupe  in  July,  1800,  he  received 
orders  from  Gobert's  agent  at  St.  Thomas,  to 
take  i>i>s>-e-M,,n  of  the  Helen,  man,  victual 
her.  and  send  her  to  him  there.  That  accord- 
ing to  an  account  of  one  Brocha,  Gobert's 
agent,  "the  purchase  money,  unrigging  and 
tarring,  safe  mooring  and  guarding  the  ship, 
while  at  Guadaloupe,  amounted  to  $7,000. 
The  witness  paid  Brocha  $3,000,  part  of  the 
purchase  money,  and  Brocha  told  him  Gobert 
paid  him  $4,000."  That  some  expenditures 
were  made  upon  the  ship  before  the  witness 
took  possession  of  her,  to  the  amount  of  whicli 
he  could  not  speak.  But  the  bill  of  disburse- 
ments for  the  ship,  "  paid  by  him  for  repairs 
and  necessaries  to  yet  her  dispatched  on  the 
voyage  from  Point  Petre  to  St.  Thomas,  was 
$4*461.87,"  amounting  in  the  whole  to  $7,461.- 
87  paid  by  him. 

The  ship  sailed  from  St.  Thomas  some  time 
in  September  ;  the  witness  was.  a  passenger  ; 
on  the  voyage  she  was  captured,  carried  into 
Antigua  and  condemned  as  prize  ;  a  claim  had 
been  interposed,  in  the  prosecution  of  whicli, 
£317  11s.  8  l-2d.  was  expended.  The  propor- 
tion of  this  to  be  borne  by  the  ship  was  admit- 
ted to  be  about  $500. 

Mr.  Ferrers,  an  insurance  broker  of  great 
eminence,  said  it  was  usual,  in  estimating  the 
value  of  the  ship,  to  allow  wages  advanced  to 
77*]  *the  captain  and  crew  (commonly  a 
month's  pay),  as  part  of  the  outfit  of  a  vessel  ; 
also  provisions  for  the  voyage  and  all  other 
charges  for  things  requisite  and  proper  to  pre- 
pare her  for  the  voyage  insured.  That  no 
expenditures  whatever,  ptevious  to  the  com- 
mencement of  the  voyage,  are  charges  against 
the  insurers  on  freight.  That  some  of  the 
items  in  the  accounts,  in  his  opinion,  and 
according  to  his  practice,  required  vouchers, 
or  it  could  not  be  known  whether  they  were 
proper  or  not.  That  in  settling  losses  in  such 
cases  vouchers  were  required  by  him. 

It  was  admitted  that  nine  livres  make  one 
dollar. 

The  judge,  in  charging  the  jury,  stated,  as 
the  inclination  of  his  opinion,  that  the  policy 
could  not  be  considered  as  attaching  from  the 
first  purchase  of  the  ship  by  Gobert  at  Guada- 
loupe, but  from  the  time  some  act  was  done 
towards  equipping  for  the  voyage.  Whether, 
however,  this  was  the  case  or  not,  and  even  to 
suppose  it  to  have  attached  at  the  time  of  such 
first  purchase,  that  it  was  not  necessary  to  dis- 
close to  the  underwriters  the  length  of  time  the 
vessel  had  remained  at  Guadaloupe,  nor  that 
she  had  been  used  as  a  storeship  at  that  place. 
He  was  of  opinion  that  the  account  of  the  first 
witness  ought  to  be  laid  out  of  the  question  ; 
yet,  however,  independently  of  that,  there 
appeared  to  be  interest  to  the  amount  in- 
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sured  in  this  policy,  beyond  the  prior  insur- 
ance. 

The  jury  found  for  the  plaintiff  a  total  loss, 
without  going  from  the  bar  or  examining  the 
accounts. 

An  application  was  now  made  to  set  aside 
the  verdict,  as  being  contrary  to  law  and  evi- 
dence, and  grant  a  new  trial. 

.)//•.  Pendleton,  for  the  defendant,  made  two 
points  ;  first,  that  the  policy  was  void  for  con- 
cealment ;  second,  that,  allowing  it  to  be 
otherwise,  the  verdict  could  not  stand,  being 
against  evidence  in  finding  a  total  loss  when 
only  a  partial  injury  had  been  sustained.  On. 
the  first  point  he  observed  that  a  contractmust 
be  taken  as  it  is  worded  where  there  is  no 
ambiguity,  or  it  is  no  contract  at  all.  In  poli- 
cies of  assurance  "  at  and  from "  a  place, 
means  first  arrival  at  that  place.  (Park,  38, 
Leigh  v.  Mather,  and  the  cases  cited  by  Lord 
Hardwicke,  in  Motttux  v.  Jsmdon  Assurance 
Company,  1  Atk.,  548.)  It  is  true  that  the 
construction  is  not  universally  the  same.  In 
France  it  is  interpreted  to  be  from  the  time  of 
sailing.  (2  Emer.,  14.)  But  in  England  it  is 
regulated  by  special  contract.  (1  Marsh., 
173;  Bird  v.  Appleton,  1  *Marsh.,  60.)  [*78 
That  "  at  and  from "  mean  from  the  first 
arrival,  is  obvious  from  the  words  themselves 
and  the  two  first  cited  authorities.  If  not  so, 
when  did  the  risk  commence  ?  The  judge's 
opinion  would  make  a  new  contract.  It  would 
be  from  beginning  to  equip  for  this  voyage. 
But  how  is  this  to  be  ascertained  ?  The 
accounts  of  expenditure  are  without  dates  ; 
they  can  show  nothing,  and  this  very  circum- 
stance is  enough  to  throw  aside  any  other 
interpretation  than  the  one  contended  for ; 
because  if  the  commencement  of  the  risk  be 
not  mentioned,  the  policy  is  void.  (1  Marsh., 
182.)  If  this  be  so,  then  there  was  a  material 
concealment  in  not  disclosing  the  vessel's  hav- 
ing lain  nine  months  at  Guadeloupe,  and  used 
during  that  time  as  a  storeship,  or  the  stay 
was  a  deviation.  On  the  point  of  concealment 
it  is  settled  that  every  fact  not  disclosed  which 
would  increase  the  risk,  is  material  and  vacates 
the  policy.  (1  Marsh.,  354.)  The  difference 
of  premium  is  decisive  on  the  importance  of 
communicating  her  stay.  At  St.  Thomas  it 
was  30  per  cent.;  here  17  1-2.  To  prove  that 
concealing  the  length  of  stay  would  vacate  the 
policy,  he  relied  on  Hodgson  v.  Richardson  (1 
Black.,  463).  The  stay  would  deteriorate  the 
vessel,  and  increase  the  hazard  ;  it  was,  there- 
fore, a  material  fact  to  be  disclosed,  and  if  so, 
whether  the  loss  was  occasioned  by  the  fact 
concealed  or  not,  was  perfectly  immaterial. 
(FiUis  v.  Bruton,  Park,  182  ;  Seaman  v.  Fon- 
nereau,  2  Str.,  1183.)  But  allowing  the  verdict 
not  to  be  void,  the  plaintiffs  are  not  entitled  to 
a  total  loss ;  the  amount  insured  was  $7,500  ; 
the  first  cost  of  the  vessel  was,  including  the 
commissions  and  necessary  disbursements,  but 
throwing  out  the  month's  wages  and  charges 
previous  to  the  policy,  $5,683,  so  that  the 
whole  cannot  be  due. 

Mr.  Hamilton,  contra.  In  this  case  the  sit- 
uation and  circumstances  of  the  vessel  antece- 
dent to  the  orders  for  insurance  were  perfectly 
immaterial,  and,  therefore,  needed  not  to  have 
been  disclosed.  The  only  effect  which  the 
!  Helen's  stay  at  Guadaloupe  could  have  had, 
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would  have  been  to  render  her  less  fit  for  the 
voyage  insured.  That  she  was  completely 
adequate  to  its  performance,  was  a  warranty 
implied  in  this  as  in  every  other  policy.  It  is 
a  settled  principle  that  whatever  is  warranted 
against,  whether  it  be  in  express  terms  or  by 
implication,  need  not  be  disclosed,1  and  the 
79*]  reason  is  obvious,  because  it  is  *a  risk 
the  assured  takes  on  himself.  Though  the 
construction  given  to  the  words  "  at  and 
from  "  could  not  be  totally  denied,  it  could  not 
be  universally  acceded  to.  The  interpretation 
relied  on  was  applicable  only  to  those  cases  of 
insurance  where  a  vessel  was  insured  at  and 
from  a  port  to  which  she  was  going ;  but 
when  the  terms  in  question  were  used  in  refer- 
ence to  a  vessel  "in"  a  distant  port,  from 
whence  the  voyage  insured  was  to  have  its 
inception,  the  expression  could  mean  only 
from  the  time  some  act  was  done  towards 
equipping  for  the  voyage  intended  ;  at  the 
utmost,  it  could  not  relate  back  further  than 
to  the  orders  for  insurance.  But  as  the  voy- 
age might,  even  after  the  orders  given,  be  in 
fact  deserted,  it  would,  perhaps,  be  the  safest 
interpretation  to  say  the  policy  should  never 
attach  but  on  some  overt  act  indicatory  of  car- 
rying it  into  execution.  On  the  other  point 
the  accounts  and  the  testimony  on  which  they 
were  founded  were  before  the  court,  and  car- 
ried their  propriety,  or  impropriety  on  their 
face 

Per  Curiam.  Two  questions  are  made  in 
this  cause: 

1.  Was  every  proper  information  given  to 
the  underwriters  ? 

2.  Were  the  charges  proper  and  sufficiently 
proved  ? 

On  the  first,  no  doubt  was  entertained  at  the 
trial,  nor  is  any  now.  It  was  not  necessary  to 
disclose  how  long  the  Helen  had  been  at 
Guadaloupc,  nor  that  she  was  a  prize  ship. 
The  first  could  be  material  only  in  case  her 
being  there  antecedent  to  the  insurance  had 
enhanced  the  risk,  and  the  latter,  in  case  of  a 
warranty,  or  representation,  which  negatived 
her  being  a  ship  of  that  description.  It  is  of 
no  importance  how  long  she  had  been  at 
Guadeloupe,  unless  the  policy  attached  from 
the  moment  of  her  arrival  there,  although  it 
might  have  been  several  years  before  it  was 
effected.  The  construction  contended  for 
would  be  unnatural.  In  a  case  like  this,  when 
a  vessel  has  been  long  in  port  previous  to  an 
insurance,  the  risk  does  not  commence  till 
some  act  be  done  towards  equipping  her  for 
the  voyage,  or  on  the  day  on  which  she  is 
stated,  as  here,  to  have  been  in  safety  in  the 
port  from  which  she  was  to  sail ;  this  was  the 
28th  of  July,  1800.  If  she  had  been  lost  or 
injured  before  that  day,  the  underwriters 
would  not  have  been  liable.  When  she  is 
stated  to  have  been  at  Guadaloupe2  on  a  cer- 

1.— But  though  what  is  iniplicdly  warranted  against 
need  not  be  disclosed,  questions  relating-  to  it  must 
be  answered  truly. 

2. — The  rule  in  England  is  that  when  the  words 
"  at  and  from  "  are  in  a  policy  effected  on  a  vessel 
then  and  before  in  port,  the  risk  begins  from  the 
subscribing ;  when  on  a  vessel  expected  to  arrive  at 
a  certain  place,  but  at  which  she  has  not  arrived, 
the  risk  commences  on  the  first  arrival.  Neither  of 
these  principles,  it  is  evident,  would  govern  here. 
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tain  day,  it  must  mean  that  she  was  there  in 
safety,1  and  that  no  preceding  accident  was  to 
be  made  good  by  the  assurers ;  it  cannot, 
therefore,  be  material  *where  she  was  [*8O 
prior  to  that  day,  for  the  parties,  by  agree- 
ment, have  ascertained  that  the  risk  shall 
commence  on  the  28th  July,  1800. 

The  other  question  relates  to  the  value  of 
the  vessel.  In  forming  this  valuation,  there 
were  added  to  the  first  cost  sundry  charges, 
on  the  propriety  of  which  we  are  now  to  de- 
termine. On  the  trial  one  account  was 
rejected,  and  we  still  think  those  charges  im- 
proper, because  they  accrued  prior  to  the  6th 
of  February,  1800,  five  months  before  the  pol- 
icy attached ;  but  principally  because  they 
are,  with  hardly  any  exception,  of  such 
natures  as  to  have  been  occasioned  solely  by 
her  stay  at  Gaudaloupe,  and  such  as  gave  no 
permanent  value  to  the  vessel.  They  consist 
( except  one  anchor )  of  provisions,  which 
must  have  been  consumed  while  the  vessel 
was  used  as  a  storeship,  and  of  wages  and 
other  disbursements,  which  become  necessary 
by  such  stay  and  ought  not  to  swell  the  com- 
putation when  we  are  ascertaining  her  worth. 

To  the  other  account  it  is  objected  that  the 
items  are  neither  proper  nor  well  proved.  As 
to  the  proof,  the  witness  says.  "  The  bill  of 
disbursements  for  the  ship  paid  by  him  for 
repairs  and  necessaries  to  get  the  ship  de- 
spatched on  the  voyage  from  Point  Petre  to 
St.  Thomas',  amounted  to  $4,461,  as  per  ac- 
count (A)  annexed."  There  is  nothing  of 
hearsay  in  this ;  he  paid  the  money  himself, 
and  states  on  what  account.  What*  he  heard 
related  only  to  the  purchase  money,  not  to- 
what  was  paid  for  repairs  ;  it  is  true  there  is 
no  date  to  this  account,  but  it  is  a  fair  deduc- 
tion, from  the  deposition  of  Davis,  that  all 
these  expenses  were  incurred  after  he  took 
possession  of  her,  which  was  in  July,  1800  ; 
for  he  expressly  states  that  he  cannot  say  what 
expenditures  took  place  before  the  vessel 
came  to  his  hands.  The  propriety  of  many 
of  these  charges  against  an  underwriter  on  the 
vessel  is  also  denied.  If  these  be  deducted, 
there  will  still  remain  a  sum  large  enough  to 
entitle  the  plaintiff  to  retain  his  verdict.  It  is 
admitted  that  in  estimating  the  value  of  a 
vessel  it  is  usual  to  allow  a  month's  pay  ad- 
vanced to  the  captain  and  crew,  provisions  for 
the  voyage,  and  all  other  charges  for  articles 
necessary  to  prepare  her  for  it.  The  counsel 
will  be  furnished  with  an  estimate  of  the  court 
according  to  this  opinion,  in  which  the  deduc- 
tions must  be  regarded  as  liberal  as  they  respect 
the  underwriters. 

*Upou  the  whole,  we  are  satisfied  that  |~*81 

1. — If  an  insurance  "  at  and  from  "  a  foreign  port, 
where  a  vessel  then  is,  in  the  course  of  her  voy;ige 
home,  the  policy  attaches  if  she  be  in  physical 
safetv,  though  she  may  be  in  political  danger.  Hell 
v.  Bell,  2  ('amp.,  475.  Hut  if  she  arrives  a  wreck, 
and  has  never  been  once  in  safety,  it  does  not.  Par- 
meter  v.  Cousins,  Ibid.,  235.  But  there  is  a  degree  of 
seaworthiness  commensurate  to  the  risk  which  gives 
the  technical  safety  required  to  render  the  policy 
effectual ;  for  a  vessel  may  be  seaworthy  under  the 
word  "at,"  while  undergoing  repairs,  and  when  she 
would  not  be  seaworthy  "from"  her  port,  on  the 
voyage  (Forbes  et  ol.  v.  Pilson,  Park,  6th  ed..  p.  2<>9, 
n.  a,  and  the  cases  there),  though  the  policy  be  on 
her  at  and  from  "  her  original  port  of  departure. 
See  also  Garrigues  v.  Coxe,  1  Binuey,  594. 


SI 

the  first  cost  of  the  vessel,  and  the  expenses  of 
such  repairs  and  outfits  as  are  properly  charge- 
able against  the  underwriters  on  her,  are  fully 
equal  to  the  sums  covered  by  the  two  policies, 
and  that,  therefore,  a  new  trial  ought  not  to  be 
granted 
New  trial  refused. 

By  a  statement  which  was  read,  as  forming 
a  part  of  the  opinion  of  the  court,  the  value  of 
t  lie  Helen  was  thus  estimated.1 

Dollars. 

The  Helen  cost,        ...        -     6,450  48 
There  was  received  on  a  prior  pol- 
icy,   -  ...        4,849  35 
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Tins  leaves  of  her  first  cost  for  Jhis 

policy,  -  -     2,101  13 

To  this  must  be  added  the 
following  items  of  the  ac- 
count ( A) : 

Livres.        Dollars. 
The  hire  of  sundry  hands  for 
rigging     and      ballasting, 
&c  ,  ....   7,020 

Old  Cordage,     -  360 

Do.  630 ;  an  anchor,  540,  •  1,170 
t  Plank,  31 ;  carpenters,  540,  1,421 
Beef  and  pork,  864 ;  cable, 

2,070,  -  -  •  -  2,934 
Cordage  bought  at  vendue  -  1,440 
Caulking  the  long  boat  -  180 

Bill  for  plank,    -  74 

Blacksmith's  bill,  474;  caulk- 
er's, 756,     -        -        -        -   1,230 
Two  bills  for  crockery  for 

cabin,  540 ;  and  198,  -  -  738 
Paid  for  a  boat  -  576 

$  A  topgallant  sail  and  some 

others,  -  =•  -  -  2,142 
Two  spars,  387  ;  cooper,  270,  657 
Shipchandler,  -  -  -  2,994 
Carpenter's  bill,  water,  &c.,  594 
Wages  to  captain,  &c.,  ad- 
vanced, ....  3,672 


27,202 
Commissions  at  5  per  cent.,    1,361 


9  livres  =  to  one  dollar 


28,563 


3,173  00 

g  2*]  *Add  also  premium  of  insur- 
ance on  second  policy  for  dollars 

7,  500, 1,312  50 

Commissions  on  do.  at  5  per  cent.,          65  62 
Expenses   of  reclaiming  her  after 
capture, 200  00 


6,852  25 
A  mistake  in  adding  the  items 

marked  $, 44  00 

Interest  as  usual  on  this  sum  after 

deducting 2  percent.,  -      ,-       -        137  93 


6,758  32 

1.  The  value  of  a  ship  Is  what  she  may  be  worth 
at  the  tirno  of  sailing  on  the  voyage  Insured,  Includ- 
ing repairs,  value  of  her  furniture,  provisions  and 
stores,  money  advanced  to  the  sailors,  and  every 
expense  of  outfit,  adding1  the  premium  of  Insurance. 
Marsh,  «23,  last  ed.  Agreeably  to  the  above  rule 
the  estimate  in  the  case  was  made,  which,  in  order 
to  be  as  explicit  on  the  subject  as  possible,  is  inserted 
.at  length. 

74 


The  two  per  cent.,  which,  by  contract  of 
the  parties,  are  to  be  deducted  in  case  of  loss, 
we  regard  as  part  of  the  consideration  for  the 
insurance,  or  as  so  much  additional  premium 
in  the  event  of  a  disaster.  To  add  it,  there- 
fore, to  the  valuation  would  be  a  violation  of 
I  his  agreement.  The  passages  referred  to  in 
Wesket  only  show  how  an  insurance  ought  to 
be  made  to  be  completely  covered,  not  that 
two  per  cent  of  the  value  shall  not  be  retained 
where  it  is  so  stipulated.  He  admits  this  was 
formerly  the  practice  in  England,  but  policies 
there  do  not  now  contain  this  clause.  On  tin- 
whole,  we  think  two  per  cent,  must  be  de- 
ducted from  the  preceding  valuation  and  in- 
terest calculated  on  the  balance,  to  wit,  on  the 
sum  of  $6,758.32 

Mistake  of  $88.88  in  the  item  marked  \ 
makes  the  true  sum  $6,669.44. 

Cited  in— 1  Mason,  140. 


JACKSON,  ex.  dem.  POTTER,  KT  AL. 

v. 
HUBBARD. 

Registering  Act — Deeds   of   Military   Lands — 
Precedence  of. 

Under  the  Act  of  the  8th  Jan.,  1794,  for  registering 
deeds  of  military  lands,  &c.,  a  prior  deed  not  depos- 
ited in  the  clerk's  office  is  void  against  a  subsequent 
purchaser,  for  a  bona  fide  consideration,  whose  deed 
is  deposited. 

171 JECTMENT  to  recover  lot  No.  49  in  Tully, 
J-J     in  the  County  of  Onondaga. 

From  the  case  made  and  submitted  to  the 
court,  without  argument,  it  appeared  that  the 
lessors  of  the  plaintiff  and  the  defendant  de- 
rived title  from  the  same  patentee ;  and  the 
only  question  was,  whether  under  the  Act  of 
the  8th  of  January,  1794,  for  registering  deeds 
and  conveyances  relating  to  military  bounty 
lands,  the  deed,  under  which  the  defendant 
held,  though  subsequent  in  date  to  that  by 
which  the  lessors  of  the  plaintiff  claimed,  but 
first  deposited  with  the  clerk  in  Albany,  should 
be  preferred  to  that  of  the  lessors,  which  had, 
before  the  passing  of  the  act,  been  recorded 
in  the  secretary's  office,  but  was  not  deposited 
with  the  clerk  in  Albany  till  after  the  deposi- 
tion with  him  of  that  by  virtue  of  which  the 
defendant  was  in  possession. 

*Per  Curiam.  Both  parties  are  fair  [*83 
purchasers  of  a  lot  of  military  bounty  laud. 
The  deed  under  which  the  lessor  of  the  plaint- 
iff claims  is  prior  in  date,  and  was  on  record 
in  the  secretary's  office  previous  to  the  passing 
of  the  act  requiring  all  such  deeds  by  a  certain 
day  to  be  deposited  with  the  clerk  of  the 
County  of  Albany,  and  declaring  such  as 
should  not  be  deposited  void  as  to  subsequent 
purchasers,  for  valuable  consideration,  who 
should  so  deposit  their  deeds.  The  defend- 
ant's deed  was  so  deposited.  The  deed  from 
the  first  purchaser  to  the  lessor  of  the  plaintiff, 
together  with  the  power  of  attorney  under 
which  it  was  executed,  was  also  duly  depos- 
ited, agreeable  to  the  act ;  and  the  question 
which  the  parties  have  made  is,  whether  such 
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84*1  recording  in  the  secretary's  office  is  to  *be 
considered  as  notice,  and  thus  satisfying  the 
principal  object  of  the  act.  We  think  it  does 
not.  It  was  not  the  design  of  the  Legislature 
to  direct  a  mere  registry  of  such  deeds  for  the 
purpose  of  enabling  the  purchasers  to  examine 
a  fair  deduction  of  title.  But  the  object  of 
the  act  declared  to  be,  is  the  prevention  of 
frauds  by  facilitating  the  means  of  discovering 
forgeries.  Now  the  examination  of  a  mere 
record  could  not  conduce  to  this  end.  Noth- 
ing short  of  an  inspection  of  the  original 
would,  in  many  cases,  answer  the  purpose ; 
particularly  where  the  forgery  consisted  in 
antedating  the  deed  ;  and  this  species  of  for- 
gery, we  may  infer  from  the  act,  which  par- 
ticularly alludes  to  it,  was  probably  the  most 
frequent. 

\Ve  are  of  opinion,  that 

Judgment  be  for  the  defendant.1 

Distinguished— 6  Cow.,  138. 

Cited  in— 10  Johns.,  462 ;  6  Cow.,  145 ;  10  N.  Y.,  539 ; 
2S  N.  Y.,  30  (a) ;  29  Wis.,  349. 


VANDYCK 

v. 
VAN  BEUREN  &  VOSBURG. 

1.   Conveyance — Right  to — Possession  Long  Time 
— Presumptwns.   2.  Ouster.    8.  Will — Trust. 

Where  a  conveyance  might  have  been  claimed, 
and  possession  has  gone  with  the  right  to  claim,  a 
deed  will,  after  fifty  years,  be  presumed. 

A  sole  possession  under  claim  of  right  for 
forty  years  by  one  tenant  in  common  amounts  to 
an  ouster. 

The  word  "  desire  "  in  a  will  raises  a  trust,  where 
the  objects  of  that  desire  are  specified. 

Citations— 3  Durn.,  155, 159 ;  Cowp.,  217. 

THIS  was  an  action  of  trespass  quare  clausum 
fregit,  for  entering  and  cutting  wood  in 
five  several  lots,  in  De  Bruyn's  patent,  in  the 
County  of  Columbia.  The  plea  was,  not 
guilty,  with  notice  that  the  defendants  were 
tenants  in  common  of  the  loci  in  quibus,  and 
were  seized  in  fee  of  a  ninth  part  thereof. 
The  cause  had  been  first  tried  before  Lewis, 
Ch.  J.,  at  a  Circuit  Court  in  Columbia  County, 
on  the  25th  June,  1800.  The  facts  were  brief- 
ly these  : 

Stephanus  Van  Alen,  by  his  will  of  the 
17th  May,  1740,  devised  inter  alia,  as  follows  : 
"  Item.  I  give  and  bequeath  unto  my  sons 
Cornelius,  Jacobus  and  Ephraim,  all  my 
land,  or  share  that  I  have  in  the  patent  called 
the  Bruyn's  patent,  lying  within  the  bounds  of 
Kinderhook  patent,  with  all  the  privileges, 
hereditaments,  and  appurtenances  thereunto 

1.  A  title  under  a  deed  of  1795,  not  proved  and 
recorded  till  1807,  was  defeated  by  a  deed  of  1804, 
but  duly  recorded  in  1800.  Jackson  v.  Given  et  of., 
8  Johns.  Rep.,  137. 

As  to  ouster  and  adverse  possession  as  between 
tenants  in  common,  see  Butler  v.  Phelps,  17  Wend., 
642 ;  Jackson  v.  Tibbits,  9  Cow.,  241 ;  Jackson  v. 
Whitteck,  6  Cow.,  (532.  See  also,  as  to  presumption 
of  grants,  Jackson  v.  Miller,  0  Wend.,  228 ;  Moore  v. 
Jackson,  4  Wend.,  58 :  Jackson  v.  Russell,  4  Wend., 
453;  Jackson  v.  Vincent,  4  Wend.,  633;  Doe  v.  Wal- 
ter, 3  Wend.,  109;  Schamber  v.  Jackson,  2  Wend.,  13; 
Jackson  v.  Mancius,  2  Wend.,  357. 
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belonging,  or  in  anywise  appertaining,  unto 
them,  my  said  sons  Cornelius,  &c.,  and  to  their 
heirs  and  assigns  for  ever,  each  one  equal  third 
part  thereof,  the  whole  into  three  equal  parts 
to  be  divided,  with  a  proviso  and  restriction, 
that  they,  my  said  sons  Cornelius,  &c.,  do  pay, 
or  cause  to  be  paid  therefor,  unto  my  daugh- 
ters Hyletje,  Elbertie,  Jannettie,  Christina, 
my  granddaughter  Maria,1  and  their  *re-  [*85 
spective  heirs  and  assigns,  each  the  just  and 
full  sum  of  £12  10s.  current  money,  within 
the  time  and  space  of  six  years  next  after  my 
wife's  decease  or  remarriage,  in  six  even  dis- 
tinct payments,  every  year,  to  each  the  just 
and  equal  sixth  part  of  the  said  £12 10s.  afore- 
said. 

' '  I  desire2  my  three  sons,  Cornelius, 
Jacobus  and  Ephraim,  that  in  case  any  of  my 
daughters  above  mentioned  should  be  inclined 
to  purchase  of  them  the  land  in  the  Bruyn's 
patent  (here  above  bequeathed  to  them)  for  a 
living  for  herself  and  family,  that  then  they 
let  such  of  my  daughters  have  it  at  the  same 
price  they  had  it  for." 

Jacobus  and  Ephraim  died  without  issue  ; 
Cornelius  left  a  son,  Stephen,  who  had  a  son, 
Cornelius,  each  of  which  sons  was  eldest  in 
succession. 

In  1752,  a  division  of  the  lands  in  Bruyn's 
patent  was  laid  out  by  one  Bleeker,  and  from 
that  time  to  the  time  of  bringing  of  the  action, 
possession  was  proved  by  the  plaintiffs  in 
themselves  and  those  under  whom  they  claimed 
from  Hyletje,  the  first  possessor,  who  inter- 
married with  Arent  Van  Dyck. 

The  plaintiffs,  in  support  of  their  action, 
offered  proof  of  an  application  from  Hyletje 
to  Cornelius  Van  Alen  for  the  purchase  of  the 
lands  in  question,  and  also  a  release  and  quit- 
claim from  Stephanus  Van  Dyck,  son  and  heir 


1.— She  was  the  daughter  of  the  testator's  eldest 
son,  Lawrence. 

2. — Where  the  property  and  the  person,  or  object 
of  the  bounty,  are  designated,  a  specific  form  of 
words  is  not  necessary  to  create  a  trust.  There- 
fore, "will  and  desire ;  "  desire  and  request ;"  "  de- 
sire ;"  "  it  is  my  dying  request,"  raise  a  trust.  Ver- 
non  v.  Vernon,  Amb.,  4 ;  Nowlan  v.  Nelligan,  1 
Bro.  C.  It.,  489;  Pierson  v.  Garnet,  2  Bro.  C.  lly  38, 
220.  So  "  hoping."  Richardson  v.  Chapman,  5  Bro. 
P.  R.,  400.  So ''not  doubting."  Massey  v.  Sher- 
wan,  Amb.,  520 ;  Wynne  v.  Hawkins,  1  Bro.  C.  R., 
179.  So  "recommend,"  where  the  testator  mav 
command.  Malim  v.  Keighly,  2  Yes.,  Jun.,  333. 
The  Attorney-General  v.  Davis,  9Ves.,  Jun.,  546. 
See  I  hid.,  319,  et  seq.  So  if  the  persons  intended  be 
so  described  that  the  law  can  ascertain  them,  though 
not  specifically  named,  as  "  relations,"  "  kindred." 
Because  the  statute  of  distributions  enumerates 
those  held  in  law  to  be  beneficially  related.  Har- 
dinge  v.  Glyn,  1  Atk.,  468,  and  the  cases  there. 
Palmer  v.  Scribb,  8  Vin.  Abr.,  289.  So  "  descend- 
ants," for  they  mean  heirs.  Crosley  v.  Clare,  Amb., 
397.  So  "  descendants  living  near  a  place."  Ibid. 
But  "  all  descendants  "  is  too  general.  So  is  "  con- 
tinuing the  bequest  in  the  family."  Harland  v. 
Trigg,  1  Bro.  C.  R.,  42.  So  when  the  bequest  is  "  of 
what  shall  be  left"  after  a  devise.  Pushman  v. 
Tilliter,  3  Vcs.  Jun.,  7.  Later  decisions  have  given 
the  word  "  family  the  same  construction  as  rela- 
tions." Crnwys  v.  Colman,  9  Ves.,  Jun.,  319.  In 
MoLeroth  v.  Bacon,  5  Ves.,  Jun.,  15'.),  it  was  thought 
they  might  include  a  husband  or  wife.  But  at  law, 
a  devise;  in  inoieti«!S.  by  the  word  "family"  was  held 
void  for  uncertainty.  Doe  v.  Joinville,  3  East,  172. 
It  would  be  injustice  to  the  reader  not  to  refer  him 

I  to  Mr.  Finch's  note  to  Bales  v.  England.  Pre.  Ch., 

1  200,  201. 

Buggins  v.  Yates,  9  Mod.,  122,  and  Cunliffe  v.  Cun- 
liffe,  so  far  as  they  are  contra  the  above  decisions 

I  are  not  law. 
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of  Hyletje  and  Arcnt,  to  the  plaintiffs  then  in  j 
ion. 

The-  judge  refused  to  admit  either  the  one  ' 
<>r  the  other. 

The  defendant!  claimed  under  a  conveyance 
by  lease  ;ui(l    release  from   Maria,  the  grand-! 
daughter,  who  had   married   one   llerkemer  ;  ' 
l'i!t  'had  constantly  resided  out  of  the  limits  of  ! 
8O*J  the  United  *Stutes,  and  after  the  death 
of  her  husband  made  the  conveyance  relied 
on.      Tlie   admission   of  this  conveyance  as 
testimony,  was  resisted  by  the  plaintiffs'  coun- 
sel on  three  grounds  : 

1st.  That  the  plaintiffs  had  given  sufficient 
evidence  of  absolute  exclusive  possession  of 
the  promises  pretended  to  be  Conveyed  to 
the  defendants  ;  2d.  That  this  possession 
amounted  to  an  actual  ouster,  even  upon  the 
supposition  that  a  tenancy  in  common  was 
created  by  the  said  will  ;  3d.  That  suppos- 
ing Maria  Herkemer  could  be  considered  as 
a  tenant  in  common,  yet  she  had  only  a  right 
of  entry,  which  is  not  assignable,  and  this  be- 
ing the  case,  it  contravened  the  statute  made 
to  prevent  maintenance. 

The  objections  were  overruled. 

No  evidence  was  given  of  the  payment  of 
the  sum  of  £12  10*.  to  any  of  the  daughters, 
or  to  Maria. 

The  judse  charged  the  law  to  be  in  favor  of  , 
the  defendants,  in  consequence  of  which  a  | 
verdict  was  given  for  them. 

On  a  motion  for  a  new  trial  in  April  Term, 
1801,  it  was  so  ordered  ;  and  the  cause  being 
heard  before  Jfr.  Justice  Radcliff ,  on  the  6th 
of  October,  1801,  a  verdict  was,  on  his  charge, 
rendered  for  the  plaintiffs. 

A  motion  was  made  to  set  aside  this  also, 
and  grant  a  new  trial. 

The  facts  were  substantially  the  same  as  in 
the  former  cause,  and  the  additional  circum- 
stances are  noticed  in  the  decision  of  the 
court,  which  was  now  delivered,  the  cause 
having  been  argued  at  a  former  term. 

Per  Curiam.  On  the  trial  it  was  proved  by 
the  plaintiffs  that  they  did  then,  and  for  about 
twenty  years  preceding,  had  lived  on  De 
Bruyn's  patent ;  that  they  had  a  house  and 
orchard  and  twenty-eight  acres  adjoining  the 
same  as  early  as  twenty  years  preceding,  and 
that  they  held  other  parcels  of  land  ;  that  the  I 
patent  was  divided  in  1793,  and  the  plaintiffs  | 
then  took  actual  possession  of  the  loci  in  qiiibv^, 
which  were  uncleared  wood  lots,  and  that  the 
defendants  had  cut  wood  in  some  of  them  ;  j 
that  in  1796,  the  plaintiffs  had  leased  parts  of 
the  lots  contained  in  the  declaration  :  that  the 
plaintiffs  claimed  the  whole  of  the  lands  in 
De  Bruyn's  patent,  under  the  will  of  Stephanus 
Van  Alen  ;  that  their  mother  was  Hyletje, 
a  daughter  of  Stephanus  Van  Alen ;  that 
in  1751,  or  in  1752,  she  lived  where  the 
plaintiffs  now  do,  on  the  patent,  and  the 
87*1  *plaintiffs  then  lived  with  her;  that 
the  land  near  the  house  was  then  cleared  ; 
that  Hyletje  died  in  1767,  and  other  parcels 
were  cleared  by  that  time,  or  at  least  by  1772  ; 
that  one  piece  was  cleared  in  1761,  and  then 
in  ]iossession  of  the  plaintiffs  ;  that  Stephen 
Van  Alen,  the  testator,  had  a  son  Cornelius  who 
had  a  son  Stephen,  who  had  a  son  Cornelius, 
each  of  whom  was  the  eldest  son  in  succession 
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On  the  part  of  the  defendants,  the  will  of 
Stephanus  Van  Alen  was  produced,  bearing- 
date  the  17th  of  May,  1740.  It  was  proved 
that  the  testator  left  three  sons,  and  that  two 
of  them  died  above  fifty  years  ago,  without 
issue  ;  that  Maria  was  the  daughter  of  Law- 
rein  -e,  the  eldest  son  of  Stephanus,  and  who 
died  in  the  lifetime  of  his  father  ;  that  Maria 
married,  at  the  age  of  twenty,  one  Herkemer, 
and  in  1776  or  1777,  went  to  Canada  to  her 
husband  ;  that  her  husband  died  in  1795,  and 
that  ever  since  she  resided  in  Canada.  The 
defendants  then  offered  a  deed  to  them  from 
Maria  Herkemer,  dated  January  8,  1800,  but 
this  was  overruled  ;  that  the  defendants  fur- 
ther proved,  that  in  1799  the  son  of  Maria 
Herkemer  offered  the  premises  for  sale  to  the 
plaintiffs  for  £100  ;  that  the  plaintiffs  offered 
a  price,  but  no  bargain  was  concluded  ;  that  a 
few  days  after  one  of  the  plaintiffs  admitted 
that  Maria  Herkemer  was  heir  to  one  ninth  of 
his  land,  the  deed  was  then  offered  again,  and 
rejected  ;  the  defendants  further  proved  that 
in  1751  or  1752,  on  a  division  of  part  of  De 
Bruyn's  patent,  and  which  was  after  the  death 
of  Stephanus,  his  eldest  son  Cornelius  acted 
as  agent  for  the  share  of  Stephanus,  and 
claimed,  besides  his  own  share  under  his 
father's  will,  one  third  of  the  two  shares  of  his 
two  brothers  who  were  dead ;  that  Henry  Van 
Dyck  claimed  a  ninth  part  of  the  patent,  and 
that  Hyletje,  and  the  plaintiffs  after  her, 
claimed  the  whole  share  of  Stephanus.;  that 
about  that  time  Cornelius  took  possession  of 
part,  and  paid  four  ninths  of  the  costs  of  an 
ejectment  suit  in  defending  the  land,  and  that 
the  plaintiffs  paid  five  ninths  of  the  costs  :  that 
on  the  division  of  the  patent,  in  1793,  the 
share  of  Stephanus  was  designated  as  laid 
out  for  his  representatives.  It  was  further 
proved  that  the  plaintiffs  had  offered  £100  for 
Maria  Herkemer's  share,  and  one  of  the  plaint- 
iffs said  Maria  had  a  right  to  money,  and  not 
land  by  the  will ;  that  at  another  time  (about 
four  years  ago)  one  of  the  plaintiffs  confessed 
he  meant  to  buy  a  part  of  the  premises  of 
*Mrs.  Herkemer;  that  Cornelius  Van  [*88 
Alen,  the  son  of  Stephen,  who  was  the  son  of 
Cornelius,  had  for  many  years  uninterrupted- 
ly cut  wood  in  several  of  the  lots  mentioned  in 
the  narration,  and  that  as  well  before  as  since 
the  division  in  1793  ;  and  that  he,  for  several 
years  past,  had  in  possession,  and  still  has, 
two  pieces  of  land  in  the  land  allotted  to  the 
share  of  Stephanus  Van  Alen  ;  the  deed  of  Mrs. 
Herkemer  was  again  offered  and  refused,  and 
a  verdict  taken  for  the  plaintiffs. 

It  appears  by  the  will  of  Stephanus  Van 
Alen.1  referred  to  in  the  case,  that  he  gave  his 
"three  sons,  to  wit,  Cornelius,  Jacobus  and 
Ephraim,  and  their  heirs,  all  his  lands  or  share 
in  the  De  Bruyn's  patent,  each  an  equal  third 
part,  with  a  proviso  or  restriction  that  they 
should  pay  to  his  daughters  Hyletje,  Elbertie, 
Jannettie  and  Christina,  and  to  his  grand- 
daughter Maria  (daughter  of  his  deceased  son 
Lawrence),  each  £12  10*.  in  six  equal  payments ; 
and  that  if  any  of  the  said  children,  or  the 
grandchild,  should  die  under  age,  or  without 
issue,  the  portion  of  such  child  or  grandchild 


1. — He  claimed  one  ninth  of  the  patent,  amount- 
ing to  900  acres,  chiefly  pine  land. 
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to  be  divided  equally  among  the  survivors." 
The  testator  further  desired  his  said  three  sons, 
"  that  in  case  any  of  his  said  daughters  should 
be  inclined  to  purchase  of  them  the  land  in 
De  Bruyn's  patent  for  a  living  for  herself  and 
family,  that  then  they  let  such  of  his  daughters 
have  it  at  the  same  price  they  had  it  for." 

This  controversy,  upon  a  statement  of  facts 
substantially  the  same  with  that  in  the  present 
«ase.  was  formerly  brought  into  view  before  this 
court,  and  received  a  decision  in  April  Term, 
1801.  It  came  before  the  court  upon  a  motion 
for  a  new  trial  for  misdirection  of  the  judge, 
who  had  charged  the  jury  that  the  law  was 
with  the  defendants,  and  who  had  admitted 
the  deed  of  Maria  Herkemer.  A  new  trial  was 
awarded  by  the  court,  and  it  is  in  consequence 
of  such  new  trial  that  the  present  application 
is  made. 

In  the  former  case  it  appeared  that  the  plaint- 
iffs claimed  the  loci  in  quibus  as  sons  of  Hyletje, 
the  eldest  daughter  of  Stephanus  Van  Alen  ; 
that  the  defendants  claimed  under  the  recent 
deed  of  the  widow  Herkemer,  and  that  her 
right  arose  under  the  will,  she  having  survived 
89*]  the  two  sons  of  the  testator,  *both  of 
whom  had  died  without  issue  fifty-five  years 
before  the  trial,  when  her  right  accrued,  and 
that  she  claimed  an  undivided  sixth  part  of 
two  third  parts  of  the  testator's  interest  in  the 
patent. 

THE  COURT  then  decided, 

1.  That  a  deed  from  Cornelius  to  his  sister 
Hyletje  might  be  presumed  from  her  entrj" 
fifty  years  before,  and  uninterrupted  possession 
in  her  children  since,  according  to  the  nature 
and  situation  of  the  land  (3  Durnf.,  155,  159) ; 
and  that  this  presumption  was  the  more  readily 
to  be  made  since  she  had  a  right  by  the  will  to 
claim  the  deed,  and  had  intimated  her  wish 
accordingly. 

2.  That  if  this  was  not  so,  yet  that  the  deed 
of  the  widow  Herkimer  was  void,  for  she  being 
out  of  possession,  and  no  demand  or  claim  by 
her  husband  or  her  for  forty -two  years  after  she 
came  of  age,  the  jury  ought  to  have  been 
directed  to   presume   an  ouster,  and  that  if 
ousted,  she  could  not  convey  (Cowp.,   217, 
Slyright  &  Page's  case).     The  case  in  1  Leon. , 
166,  was  referred  to  as  proving  that  a  feme 
covert,  whilst  feme  covert,  might  be  disseized,  so 
as  to  render  her  deed  before  re-entry  mainte- 
nance.    The  first  inquiry  that  naturally  arises 
in  this  case  is,  whether  there  be  any  change  in 
the  facts  sufficient  to  change  the  conclusions 
of  law  that  were  drawn  in  the  former  case  ? 

1.  With  respect  to  the  presumption  that 
Hyletje  received  a  deed  from  her  brother  Cor- 
nelius, the  same  facts  are  here  to  warrant  it. 

It  appears  that  by  the  will  of  her  father,  an 
election  was  given  to  any  of  the  daughters  to 
purchase  the  premises,  and  a  trust  was  raised 
in  the  will  for  that  purpose  ;  that  Hyletje 
entered  upon  the  premises  with  her  children 
as  early  as  1751,  or  1752,  and  after  her  father's 
death,  and  claimed  the  whole  share  of  Ste- 
phanus ;  that  she  continued  in  possession  till 
her  death  in  1767,  and  that  her  sons  have 
remained  in  possession  of  the  loci  in  quibus 
down  to  the  present  day,  and  have  also  claimed 
the  whole  share  of  the  testator  ;  that  this  entry 
-and  possession  of  Hyletje  must  have  been  with 
•CAINTS'  REPS.,  1. 


the  knowledge  and  assent  of  the  other  children, 
and  have  passed  under  their  eye,  for  it  appears 
that  oa  the  division  of  the  patent  in  1751,  or 
1752,  Cornelius,  the  son  of  the  testator,  was 
present  and  claimed  the  whole  of  his  father's 
share,  and  took  possession  of  part ;  that  this 
possession  must  soon  thereafter  have  been 
abandoned,  since  we  find  within  the  same  year 
Hyletje  in  possession,  *and  this  claim  [*9O 
must  soon  thereafter  have  ceased,  since  we 
hear  no  more  of  it,  and  the  claim  of  Hyletje 
remained  sanctioned  by  possession  ;  that  the 
possession  was  such  as  the  subject  was  sus- 
ceptible of,  it  being  understood  that  a  large 
part  of  the  premises  was  uncleared  pine  land, 
and  from  all  these  circumstances  there  arises  a 
strong  and  unshaken  presumption  of  right.  A 
deed  is  justly,  if  not  necessarily,  to  be  pre- 
sumed, and  consideration  of  public  convenience 
and  sound  policy  will,  under  such  circum- 
stances of  ancient  and  continued  possession  by 
color  and  claim  of  right,  require  the  presump- 
tion.1 We  are,  therefore,  clearly  of  opinion, 
that  the  decision  in  the  former  case  applies 
and  governs  the  present  one  on  the  first  point, 
and  that  the  verdict  is  right  and  ought  to  stand, 
whatever  may  be  our  opinion  as  to  the  legal 
operation  of  the  deed  of  Mrs.  Herkemer. 
But, 

2.  We  think  that  we  are  also  bound  by  the 
former  decision  to  consider  the  deed  of  Mrs. 
Herkemer  as  void,  and  that  the  same  facts  are 
stated  in  this  case  to  lead  to  the  same  result. 
Her  right,  under  the  will,  and  upon  the  death 
of  her  two  brothers,  had  accrued  upwards  of 
fifty  years  before  the  trial.  Concurrently  with 
the  commencement  of  her  right,  Hyletje  had 
entered  under  a  claim  to  the  whole  share  of 
her  father,  and  under  a  right  to  elect  and 
demand  a  deed  for  the  same.  This  entry  and 
enjoyment  of  the  premises  must  have  been 
adverse  to  the  claim  of  her  niece  ;  and  her  pos- 
session, continued  down  in  her  and  her  sons, 
had  every  appearance  of  an  exclusive  and 
independent  possession.  One  strong  mark  of 
exclusive  ownership  was  the  extension  of  the 
clearings  from  time  to  time,  and  this  in  pursu- 
ance of  a  claim  to  the  whole  share  of  the  tes- 
tator made  by  Hyletje  and  her  sons.  It  does 
not  appear  that  from  the  time  of  the  com- 
mencement of  the  right  of  Mrs.  Herkemer 
down  to  the  date  of  her  deed  in  1800,  a  period 
of  about  fifty  years,  that  she  ever  asserted  her 
right,  or  received  or  claimed  any  share  in  the 
profits  of  the  premises,  and  that  an  adverse 
claim  of  possession  was  constantly  before  her. 
These  facts  undoubtedly  amount  to  an  ouster, 
and  when  the  court  in  the  former  decision  said 

1.— Where  the  possession  is  old,  and  has  gone 
according  to  the  right  sot  up,  a  deed  necessary  to 
the  title  will  be  presumed.  Anon.,  1  Vent.,  257. 
Warren  v.  Greenville  2  Stra.,  1129.  But  when  the 
possession  is  not  ancient,  and  shown  to  be  against 
the  right  claimed,  a  deed  will  not  be  presumed. 
Goodtitle  v.  Duke  of  Chandos,  2  Burr.,  1086.  Thus, 
if  a  surrender  two  hundred  veal's  ago  be  shown,  yet 
after  a  subsequent  possession  of  one  hundred  and 
fifty  years  under  a  rent  stated  in  a  parliamentary 
survey  as  freehold,  a  grant  will  be  presumed  even 
against  the  crown.  Roe  v.  Ireland,  11  East,  280.  So 
on  a  possession  of  crown  hinds,  commencing  by 
encroachment  fifty-five  years  ago,  if  it  be  continued 
down  within  soven  years,  a  grant  will  be  presumed, 
unless  it  appear  that  by  statute,  or  otherwise,  the 
crown  could  not  grant.  Goodtitle  v.  Baldwin,  11 
East,  488.  So  after  an  abandonment  of  premises  by 
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that  the  jury  ought  to  have  been  directed  to 
presume  an  ouster,  the  decision  undoubtedly 
was,  that  the  law  raised  this  presumption,  and 
that  the  jury  were  not  at  liberty  to  resist  it ; 
that  it  was  a  presumption  of  law  arising  from 
fact-:,  mid  if  so,  it  would  not  be  the  exercise 
91*]  *of  sound  discretion,  it.  would  be  an  idle 
and  useless  act,  to  remand  this  cause  back  to 
another  jury,  in  order  that  the  deed  might  be 
admitted,  a'nd  then  the  jury  might,  under 
the  direction  of  the  court,  presume  an  ouster,1 
since  we  perceive  that  the  facts  require  that 
presumption,  since  the  law  raises  and  draws 
that  presumption  from  facts  of  which  there  is 
no  controversy,  and  no  other  presumption  can 
be  warranted.  The  deed  was  illegal  evidence, 
when  it  appeared  that  the  grantor's  right,  at 
the  time  of  the  execution  of  the  deed,  con- 
sisted in  a  right  of  action  merely.  The  con- 
fessions of  the  plaintiffs  made  within  a  few 
years  past,  acknowledging  the  right  of  Maria 
by  offers  to  purchase,  whether  made  for  the 
sake  of  peace,  or  from  a  conviction  of  her  right, 
are  not  inconsistent  with  the  fact  of  the  ouster  ; 
for,  admitting  her  claim  to  have  been  turned 
into  a  naked  right,  these  confessions  might 
equally  have  been  made.  They  do  not,  there- 
fore, weaken  the  conclusion  drawn,  or  result- 
ing from  the  antecedent  facts. 

Our  opinion  accordingly  is,  that  the  defend- 
ants take  nothing  by  their  motion. 

New  trial  refuted. 

Cited  in— 1  Johns.,  368 ;  6  Cow.,  634,  753 ;  7  Cow.,  300 ; 
2  Wend.,  44 ;  60  N.  Y.,  71 ;  26  Barb.,  408 ;  28  Mich.,  312 ; 
39  Mich..  286. 

See  1  Johns.,  360. 

1. — The  rule  is  stated,  that  as  between  tenants  in 
common,  &c.,  there  must  be  an  actual  ouster.  1 
Inst.,  199  b ;  Smales  v.  Dale,  Hob.,  120.  Therefore, 
the  mere  exclusive  possession  and  perception  of 

groftts  is  not  an  ouster  (Fairelaim  v.  Shackleton,  5 
urr.,'2604;  Doe  v.  Keen,  7  D.  &  E.,  386),  unless 
accompanied  with  a  denial  of  the  right  to  either,  in 
the  co-tenant.  Doe  v.  Bird,  11  Last,  49.  But  observe 
that  the  co-tenancy  cannot  be  availed  of  by  the 
defendant  at  the  trial  if  he  has  not  entered  into  the 
consent  rule  specially.  Jackson  v.  Denniston.  4 
Johns.  Rep.,  311.  But  see  Doe  v.  Croft,  1  Camp., 
173. 

a  tenant,  and  fourteen  years'  possession,  under  a 
lessor  who  was  entitled  to  enter  on  nonpayment  of 
rent,  a  re-entry  will  be  presumed.  Jackson  v.  Uem- 
arest,  2  Caines'  Rep.,  382.  But  the  nonpayment  of 
rent  for  nine  years  was  held  not  to  furnish  evidence 
to  make  such  a  presumption.  Jackson  v.  Walsh,  3 
Johns.  Rep.,  226.  The  class  of  cases  above  referred 
to,  seem  to  be  no  more  than  deductions  from  the 
rule  of  law,  by  which  all  things  done  are  presumed 
to  be  leg-ally  done,  unless  the  contrary  appear ;  as 
that  an  apprentice  deed,  which  was  acted  upon, 
shall,  aft'T  a  lapse  of  thirty  years,  be  presumed  to 
have  been  regularly  stamped,  though  there  be  not 
any  memorandum  of  such  a  stamp  in  the  entries  of 
the  stamp  office  (The  King  v.  Long  Buckby,  7  East, 
45) ;  but  where  a  right  has  not  been  acted  upon,  it 
shall,  after  a  lapse  of  perhaps  twenty  years  unac- 
counted for,  be  presumed  to  be  extinct.  Therefore, 
if  in  ejectment  an  outstanding  title  in  a  stranger  be 
relied  on,  the  defendant  must  show  it  to  be  a  sub- 
sisting title  under  which  possession  has  been  had 
within  twenty  years,  or  it  will  be  presumed  to  have 
been  extinguished.  Jackson  v.  Hudson,  3  Johns. 
Rep.,  375.  There  is  another  class  of  cases,  influenced 
by  the  doctrine  of  presumptions,  arising  from  the 
rule  that  all  things  which  ought  to  have  been  done 
shall  be  presumed  to  have  been  done,  unless,  &c. 
Therefore,  where  the  plaintiff  showed  title  in  his 
lessor  under  a  devise-  to  trustees,  with  directions  to 
convey  the  estate  in  fee  to  the  lessor  at  twenty-one, 
and  that  he  had  attained  that  age,  a  conveyance 
from  the  trustees  was  presumed.  England  v.  Slade, 
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Trespass — Erroneous  Atusettsment — Officer. 

If  a  house  be  liable  to  be  assessed,  trespass  will  not 
lie  against  an  inferior  officer  for  executing  a  war- 
rant of  distress  though  the  assessment  be  erroneous. 

Citations-10  Co.,  76;  Hard.,  480;  Bull..  82;  4  D.  & 
E.,  2,  4;  8  D.  &  E..  468;  H.  Bl.,  72;  Id.,  68;  Acts  of 
Congress,  9th  and  14th  July,  1798 ;  1  Johns.  Cas.,  393 ; 
Laws  U.  S..  Vol.  IV.,  168;  Cowp.,  524;  1  Burr.,  &44;  1 
Bl.  Com.,  326. 

rpRESPASS  for  breaking  and  entering  the 
-L  plaintiff's  close,  called  the  New  Theatre, 
and  taking  and  carrying  away  three  hundred 
and  twenty -five  pieces  of  silver  coin,  of  the 
value  of  one  dollar  each.  Plea  not  guilty,  with 
an  agreement  that  any  of  the  facts,  which  now 
appeared  in  the  case  reserved  for  the  opinion 
of  the  court,  might  be  given  in  evidence  with 
the  same  advantage  as  if  they  had  been  specially 
pleaded. 

The  defendant  was  duly  appointed  a  collect- 
or of  the  direct  tax  for  the  district  in  which  the 
locus  in  quo  is  situated,  under  the  Act  of  Con- 
gress (July  14,  1798,  Con.  5,  sec.  1,  ch.  92, 
sec.  4),  entitled  "An  act  to  lay  and  collect  a 
direct  tax  within  the  United  States."  He  was 
(sec.  2,  5,  6),  furnished  with  a  list  in  which  the 
locus  in  quo  was  designated  as  the  dwelling- 
house  of  John  Hodgkinson,  and  as  such  was 
taxed  at  three  hundred  and  twenty-fiAre  dollars, 


NOTE. — Ministerial  and  inferior  officers— personal 
liability  of. 

Such  officers,  as  a  general  rule,  are  personally 
liable  for  any  neglect  to  perform  their  official  duties,, 
and  for  acts  done  without  lawful  authority  or  just 
cauee.  Power  conferred  on  such  officers  affords  a 
justification  for  all  acts  and  trespasses  committed  in 
its  exercise  only  so  long  as  such  power  is  not  exceed- 
ed or  abused. 

In  addition  to  the  authorities  cited  in  the  princi- 
pal case,  see  (for  discussions  of  the  principal  ease 
distinguishing  it  from  cases  under  the  general  rule, 
see  Vail  v.  Owen,  19  Barb.,  24 ;  Suydam  v.  Keys,  13 
Johns.,  446);  Moore  v.  Westervelt,  27  N.  Y.,  234; 
Jenner  v.  Jelliffe,  9  Johns.,  381 ;  Beusel  v.  Rich,  44  N. 
Y.,  162 :  Brookfield  v.  Remsen,  1  Abb.  (N.  Y.  Ct.  App.). 
210 ;  Scott  v.  Ely,  4  Wend.,  555 ;  Hartiel  v.  McLane,  44 

4  D.  &  E.,  682.  But  as  the  law  never  presumes  a 
wrong  (see  Williams  v.  East  India  Company,  3  East, 
192),  a  deed  will  not  be  presumed  in  violation  of  a 
trust,  or  even  in  favor  of  a  possible  breach,  as  where 
the  trust  is  doubtful.  Keene  v.  Dearborn  et  al.,  8 
East,  248.  A  further  rule  to  be  attended  to,  in  regard 
to  presumptions  is,  there  must  be  some  fact  in  con- 
sequence of,  and  in  harmony  with  which  the  pre- 
sumption may  be  made.  Thus  if  an  alien  enemy 
come  into  a  country  in  time  of  war,  and  continues 
there  without  disturbance,  a  license  shall  be  pre- 
sumed. Maria  v.  Hall,  1  Taun.,  37,  note.  So  if  a 
feme  covert  has  for  several  years  received  the  rents 
of  her  separate  estate,  an  authority  from  her  hus- 
band will  be  intended.  Doe  v.  Briggs,  1  Taun.,  367. 
And  where  an  agreement  to  convey  land  dated  in 
1689,  was  shown,  a  conveyance  was,  in  1809,  directed 
to  be  presumed.  Jackson  v.  Murray,  7  Johns.  Rep., 
5.  But  when  the  facts  appearing  contravene  the 
presumption,  it  cannot  be  drawn ;  as  when  an  insuf- 
ficient deed  to  make  a  tenant  to  the  prcrcipe  is  shown, 
a  good  one  shall  not  be  presumed.  Keen  v.  Earl  of 
Kllhuvham,  2  Stra.,  1267.  Therefore,  even  after 
twenty  years'  uninterrupted  use  of  lights,  a  grant 
will  not  be  presumed  against  a  landlord  not  in  pos- 
session, unless  knowledge  of  the  lights  having  been 
made,  be  brought  home  to  him.  Daniel  v.  North, 
11  East,  372.  The  doctrines  of  admissions,  extinguish- 
ments, implications  and  presumptions  in  law,  would, 
to  the  scientific  lawyer,  afford  ample  materials  for 
a  valuable  work. 
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for  nonpayment  whereof  he  entered  and  took 
the  silver  coin  in  question. 

The  theatre  and  appurtenances  on  which  the 
tax  was  laid  and  levied  as  aforesaid,  were  not 
the  dwellings  of  anyone,  but  merely  buildings 
for  the  exhibition  of  dramatic  performances, 
though  the  theatre  itself  was  inserted  in  the 
list  of  dwelling-hotises  by  the  assessors  in  the 
valuation  made  under  the  act  of  Congress  (9th 
July,  1798,  Con.  5,  sec.  1,  ch.  87,  sec.  8,  9), 
entitled  "An  Act  for  the  valuation  of  lands  and 
dwelling-houses,  and  the  enumeration  of  slaves 
within  the  United  States,"  and  no  appeal  (sec. 
18),  was  made  from  the  assessment. 

Had  the  theatre  and  property  been  inserted 
in  the  land  list,  the  tax  upon  it  would  have 
been  less  than  the  one  with  which  it  was  now 
charged.  The  defendant  had  not  any  authority 
to  enter  and  make  the  distress,  except  such  as 
he  derived  under  the  statute  imposing  the  tax 
laid  upon  it  as  a  dwelling-house. 

On  this  statement  it  was  agreed  that  if  the 
court  should  be  of  opinion  that  there  was  suf- 
ficient to  justify  the  entering  and  taking  of  the 
distress,  a  verdict  was  to  be  entered  for  the 
defendant,  otherwise  for  the  plaintiff,  with  in- 
terest from  the  time  of  the  distress  made;  the 
form  of  action  or  of  pleading  not  to  prejudice 
the  determination  of  the  question  on  either 
side. 

Mr.  Hopkins  for  the  plaintiff.  The  Act  of 
the  9th  of  July,  1798,  specifies  the  kinds  of 
93*]  property  which  are  the  subjects  *of  valu- 
ation, and  the  manner  of  making  the  lists. 
Dwelling-houses,  with  the  out-houses  appurte- 
nant, and  the  lots  on  which  the  same  are 
erected,  not  exceeding  two  acres  in  any  case, 
are  to  be  inserted  in  one  list.  All  lands,  &c., 
except  those  on  which  dwelling-houses  are 
erected,  are  to  be  valued,  inserted  in  another 
list,  and  valued  with  a  reference  to  all  buildings 
thereon.  A  theatre  is  not  in  its  nature  a 
dwelling-house.  The  case  negatives  the  fact 
of  its  being  a  dwelling-house  of  any  person 
whomsoever.  It  ought,  therefore,  to  have 
been  included  in  the  list  of  lands  with  the  build- 
ings thereon.  The  manner  in  which  the  direct 
tax  is  to  be  levied  by  the  Act  of  the  14th  of 
July,  1798  (sec.  2),  makes  this  very  material  to 
the  citizen.  Houses  and  slaves  are  taxed  at 
specific  sums:  upon  land  is" assessed  only  the 
residuary  sum  necessary  to  complete  the 
amount  directed  to  be  levied  in  each  State. 
Had  the  theatre,  which  as  a  house  is  taxed  at 
three  hundred  and  twenty -five  dollars,  been 


placed  on  its  proper  list  it  would  not  have  been 
assessed  to  one  fourth  of  the  amount.  Here, 
therefore,  is  a  wrong  for  which  the  law  must 
afford  some  remedy.  1  H.  Black,  68,  Harrison 
v.  Bulcock  and  /Six  OtJiers;  4  D.  &  E.  2  and  4, 
William  v.  Pritchard,  Edington  v.  Borman,  8- 
D.  &  E.,  468;  Percfutrd  v.  Heywood,  show 
that  in  similar  cases  the  remedy  in  the  English 
courts,  is  established  to  be  against  the  collector 
who  distrains  for  the  tax,  and  that  trespass  is 
the  proper  form  of  action.  The  mode  of  re- 
dress by  appeal  given  by  the  Act  of  the  9th  of 
July,  1793  (sec.  18,  19,  20),  is  not  applicable  to 
the  present  case  for  many  reasons;  1.  The 
principal  assessor  can  only  correct  inequalities 
in  reference  to  other  valuations;  he  cannot  re- 
move property  from  one  list  to  the  other  -r 
2.  The  house  or  land  might  be  very  properly 
valued,  though  placed  on  the  wrong  list;  in 
this  case  there  would  be  a  grievance,  though 
nothing  for  the  principal  assessor  to  redress, 
because  there  would  be  no  error  in  the  valua- 
tion; 3.  The  time  of  appealing  to  the  princi- 
pal assessor  is  before  the  tax  could  by  law  be 
apportioned  upon  houses  and  lands.  There- 
fore, although  the  circumstances  of  the  theatre'* 
being  placed  on  the  wrong  list  might  be  the 
ground  of  a  serious  injury  to  the  party,  yet  he 
could  not  at  the  time  of  the  appeal  know  it  would 
so  operate;  nor  could  the  principal  assessor 
take  that  circumstance  into  consideration,  or 
be  apprised  of  it  at  the  period  of  pronouncing 
judgment  on  the  appeal.  • 

*Mr.  Hamilton,  contra.  Three  ques-  [*94: 
1  tions  present  themselves  for  the  consideration 
of  the  court:  1.  Whether  this  court  will  enter 
into  any  examination  of  the  acts  of  the  mere 
ministerial  officers  of  the  general  government, 
acting  under  their  revenue  laws?  2.  Whether 
the  judgment  of  the  assessor  is  at  all  examiua- 
ble  here?  3.  Whether  a  warrant,  upon  the 
face  of  it  regular,  is  not  a  complete  justifica- 
tion to  the  defendant?  On  the  first  point,  he 
said,  he  should  not  himself  much  insist,  but  as 
the  idea  had  been  entertained  by  gentlemen  of 
some  consideration,  he  thought  it  his  duty  not 
to  pass  it  over  in  silence.  On  the  other  points, 
he  observed,  policy  and  justice  required  that 
mere  ministerial  officers  should  not  be  either 
compellable,  or  even  permitted,  to  question  the' 
legality  of  the  proceedings  of  those  under 
whom  they  act.  With  regard  to  officers  of 
courts  the  rule  certainly  is  that  the  writ  is  a 
justification  unless  the  want  of  jurisdiction,  or 
a  manifest  abuse  of  that  jurisdiction  appear 


Pa.  St.,  510 ;  Astrone  v.  Hammond,  3  McLean,  107 ; 
Bond  v.  Ward,  7  Mass.,  123 ;  Gale  v.  Ward,  14  Id.,  352 ; 
French  v.  Snyder,  30  111.,  339;  Lowe  v.  Ownley,  49 
Mo.,  71 ;  Blivens  v.  Johnson,  40  Ga.,  297 ;  Gardner  v. 
Ward,  2  Mass.,  244 ;  Bridge  v.  Lincoln,  14  Id.,  367 ; 
Keith  v.  Howard,  24  Pick.,  292;  Gates  v.  Neal,  23  Id., 
308;  Spear  v.  Cummings,  Id.,  224  ;  Board  of  Justices 
v.  Fennimore,  1  N.  J.  L.,  242 ;  Leachman  v.  Dough- 
erty,  81  111.,  324 ;  Sumner  v.  Buler,  50  Ind.,  341 ;  Orr  v. 
Quimby,  54  N.  H..  590:  Douglass  v.  Yallqp,  2  Bun-., 
722 ;  Welsh  v.  Nash,  8  East,  404 ;  Masou  v.  Payuter,  12 
B.,  981 ;  Brown  v.  Jarvis,  1  M.  &  W.,  704. 

But  see  People  v.  Lewis,  7  Johns.,  73;  Potter  v. 
Bemiss,  1  Id.,  515;  Brown  v.  Smith.  24  Barb.,  419; 
Burton  v.  Fulton,  49  Pa;  St.,  151;  Simmons  v. 
Simmons,  1  Harp.  (S.  C.),  Ch.,  256. 

Such  officers,  acting  in  good  faith,  are  not  Udblefor 
exemplary  damages.  Tracy  v.  Swartwout,  10  Pet., 
80;  Pluminer  v.  Harbut,  5  Iowa,  308. 

Judicial  officers,  acting  within  the  limit  of  their 
jurisdiction,  are  not  liable  for  their  act.*,  though  ille- 
gal or  erroneous,  unless  they  act  from  corrupt 
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motives.  Yeates  v.  Lansing,  5  Johns.,  282 ;  9  let.,  :-?Sl5 ; 
Hill  v.  Sellick,  21  Barb.,  207 ;  Willis  v.  Havmeyer,  5 
Duer,  447;  Seaman  v.  Patten,  2  Cai.,  312;  Hurinun  v. 
Brotherson.  1  Denio,  537;  Kendall  v.  Stokes,  3  How., 
87;  Craig  v.  Burnett,  32  Ala.,  728 ;  Briggs  v.  Wardel!, 
10  Mass.,  105;  Wall  v.  Trumball,  16  Mich.,  228;  Heed 
v.  Conway,  20  Mo.,  22;  Hammond  v.  Howell,  1  Mod., 
184 ;  2  Mod.,  219 ;  Kemp  v.  Neville,  10  C.  B.,  N.  S.,  523 ; 
Morris  v.  Reynolds,  2  Ld.  Kaym.,  857 ;  Lewis  v.  Levy, 
27  Law  J.,  2  B.,  289. 

Pulilic  officers  are  not  liaJtle  on  ami  contracts  made 
by  them  in  their  public  character.  This  rule  extends 
to  contracts  in  which  they  exceed  their  authority, 
as  all  are  presumed  to  know  the  extent  and  limits  of 
such  authority.  Gill  v.  Brown,  12  Johns.,  385;  Peo- 
ple v.  Vilas,  36  N.  Y.,  459:  Fox  v.  Drake,  8  Cow.,  191 ; 
Fish  v.  Dodge,  38  Barb.,  163;  Parks  v.  Ross,  11  How., 
362;  Stone  v.  Mason,  2  Cranch  C.  Ct.,  431;  Murray  v. 
Carothers,  1  Mete.  (Ky.),  71;  Cookv.  Irwin,  lOSerg. 
&  H.  (Pa.),  492 ;  Sanborn  v.  Neal,  4  Min.,  126. 

But  see  Freeman  v.  Otis,  9  Mass.,  272 ;  Chapman  v. 
Williams,  7  H.  &  J.  (Md.),  157. 
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upon  the  face  of  it.  The  inclination  of  the 
c.mrtN  lias  !,,-n  to  narrow  the  liabilities  of  all 
mere  exrrutivc  officers.  In  cases  like  the  prcs- 
t-nt  tin  hardship  and  inconvenience  of  making 
I h.M. Iliccr  liable  arc  groat.  He  must  be  sup- 
i  innocent  of  any  intentional  wrong,  and 
actiiii:  iiuTt-ly  in  obedience  to  superior  orders, 
against  which  no  one  is  bound  to  indemnify 
him.  There  was  nothing  in  the  appearance  of 
tin  thrativ  to  strike  his  sriisesthat  it  could  not 
be  used  as  a  dwelling-house.  It  was  not  a 
vMblr  impossibility  in  the  nature  of  the  build- 
inir;  some  part  might  have  been  occupied  by  the 
manager  or  Mr.  Hodgkinson,  as  whose  resi- 
dence" it  was  particularly  described.  The 
defendant  did  not  therefore  wilfully,  with  his 
•eyes  open,  and  when  he  was  convinced  he  was 
doing  wrong,  commit  the  trespass  complained 
of.  If  the  plaintiffs  are  injured  they  have  their 
remedy  by  appeal  to  the  principal  assessor, 
who  would  certainly  afford  redress.  Should 
it  not  be  obtained,  they  may  petition  Congress. 
The  wrong  now  complained  of,  if  any,  is  that 
of  the  assessors,  and  if  individuals  are  to  be 
made  liable,  the  action  ought  to  be  against 
them,  not  against  the  collector. 
1)5*]  *J/r.  Hopkins,  in  reply.  Trespass  is 
the  proper,  and  only  remedy  for  the  plaintiffs, 
nor  could  it  be  maintained  against  the  asses- 
sors, unless  the  collector  were  liable;  if  so  at 
all  it  must  be  as  a  trespasser,  and  he  may 
therefore  be  sued  separately.  If  it  be  meant 
that  case  should-;be  brought  against  the  asses- 
sors, that  action  certainly  will  not  lie,  unless 
they  maliciously  and  corruptly  made  a  wrong- 
ful assessment.  The  rule  that  a  process,  reg- 
ular upon  the  face  of  it,  shall  justify  the  officer, 
is  confined  to  the  officers  of  the  courts  of  record 
and  extends  to  no  others.  The  plaintiffs  know 
the  defendant,  not  as  acting  under  any  author- 
ity, but  as  a  mere  trespasser.  If  he  avail 
himself  of  any  justification  under  the  law  of 
the  United  States,  he  must  show  himself  pro- 
tected by  it;  and  if  the  court  cannot  examine 
that  authority  they  must  reject  the  justifica- 
tion, and  then  the  party  stands  without  defense. 
Numerous  cases  in  the  books  show  that  the 
acts  of  all  officers  are  examinable  by  action  in 
a  court  of  record.  A  very  common  one  is  that 
against  messengers  of  commissioners  of  bank- 
rupt. So  the  State  warrant  causes.  Trespass 
against  collectors  of  rates,  fines  and  taxes,  is 
every  day's  practice.  Of  this  the  authorities 
cited*  are  proofs,  and  the  one  from  H.  Black,  is 
nearly  analogous;  the  appeal  to  the  principal 
assessor  cannot  reach  the  grievance  complained 
of.  His  power  is  to  (Sec.  20)  re-examine  and 
equalize  the  valuations.  In  the  preceding 
section  it  is  expressly  provided,  "That  the 
question  to  be  determined  by  the  principal  as- 
sessor on  appeal  respecting  the  valuation  shall 
be,  whether  the  valuation  complained  of  be, 
or  be  not,  in  a  just  relation  or  proportion  to  the 
other  valuations  in  the  same  assessment  dis- 
trict." But  the  complaint  here  is  of  a  different 
nature.  Suppose  the  valuation  in  point  of  fact 
not  too  high  in  relation  to  other  valuations, 
but  much  too  low,  still  it  may  be  taxed  too 
high,  because  taxed  as  a  house.  How  the  tax 
would  be  affected  by  placing  the  theatre  on  a 
wrong  list  could  not  be  known  at  the  determi- 
nation of  the  appeal;  but  even  if  known,  the 
answer  to  the  appeal  would  be  a  conclusive 
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one;  for  if  the  property  was  valued  either  in  a 
"just  relation  to  other  property,  or  lower, 
the  eqalization  which  the  principal  a^<-ssor  i, 
authorized  to  make,  would  be  no  remedy  for 
the  error  here  complained  of. 

THOMPSON,  J.  This  was  an  action  of  tress- 
pass  for  making  a  distress  as  collector  for  a  tax 
on  the  theatre  in  New  York,  *imposed  [96 
under  the  act  of  Congress.  It  is  admitted  on 
the  part  of  the  plaintiff  that  the  theatre  cannot 
be  considered  as  a  dwelling-house  in  the  con- 
templation of  the  law,  and  of  course  not  tax- 
able as  such.  But  it  is  contended  that  the  col- 
lector is  justified  by  his  warrant  notwithstand- 
ing this,  so  that  the  plaintiff  has  no  remedy 
against  the  officer. 

Officers,  acting  under  process  from  superior 
authority,  ought  in  all  cases  to  be  justified  by 
their  process  where  that  can  be  done  consist- 
ent with  the  established  principles  of  law  and 
the  rights  of  parties.  That  the  rule  is  not  uni- 
versal as  it  respects  ministerial  officers,  I  think 
well  settled.  (See.  Hard., 480  ;  Buller,  82).  The 
distinction  that  is  laid  down  in  10  Coke's  Rep. , 
76,is,  that  where  the  subject  matter  of  the  suit 
is  within  the  jurisdiction  of  the  court,  but  the 
want  of  jurisdiction  is  as  to  the'  person  or 
place,  unless  the  want  of  jurisdiction  appears 
on  the  process  to  the  officer  who  executes  it, 
he  is  not  a  trespasser  ;  but  where  the  subject 
matter  is  not  within  the  jurisdiction  of  the 
court,  there  everything  done  is  absolutely 
j  void ;  the  officer  is  a  trespasser.  If  the  present 
case  be  tested  by  this  rule,  the  collector  must 
be  considered  as  a  wrong-doer.  The  theatre 
was  not  taxable  as  a  dwelling-house.  All  pro- 
ceedings, then,  to  impose  the  tax  or  collect  it 
must  have  been  without  authority,  and  wholly 
void,  being  a  subject  not  within  the  jurisdic- 
tion of  the  assessors.  Unless  the  plaintiff  has 
his  remedy  against  the  collector  or  the  as- 
sessors, he  is  without  redress  in  a  court  of  jus- 
tice, and  we  are  driven  to  say  here  is  an  injury 
without  a  remedy.  Admitting  the  assessors 
were  liable,  still  this  will  not,  upon  the  prin- 
ciples decided  in  the  above  case,  excuse  the 
collector  ;  all  are  trespassers.  The  distinction 
above  taken  with  respect  to  ministerial  officers 
justifying  under  process  appears  to  me  anal- 
ogous to  the  present  case,  and  has  been  re- 
peatedly recognized  in  the  English  courts,  in 
actions  of  trespass  against  their  commissioners 
and  collectors  of  taxes.  In  the  case  from  H. 
Black.  Rep.,  72,  the  action  was  brought 
against  the  collector  and  commissioners  jointly; 
and  in  the  two  cases  cited  from  Term  Rep.  (4 
D.  &  E.,  2,  4  ;  8,  D.  &  E.,  468),  the  action  was 
against  the  collector  only.  No  question  was 
there  raised  with  respect  to  the  officer's  being 
justified  by  his  warrant ;  the  sole  inquiry  was 
whether  the  property,  for  the  tax  of  which 
distress  had  been  made,  was  taxable  ;  conced- 
ing that,  unless  it  was,  all  the  proceedings 
were  void,  and  the  officer  a  trespasser ;  and 
the  property  not  *being  considered  tax-  [*O7 
able  in  the  opinion  of  the  court,  judgment  was 
given  against  the  collector.  So  m  the  present 
case,  the  theatre,  not  being  taxable  as  a  dwell- 
ing-house, the  subject  matter  was  not  within 
the  authority  of  the  assessors,  and  the  impos- 
ing the  tax*  was  illegal,  void,  and  could  not 
afford  ground  of  justification  to  the  collector. 
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I  am,  therefore,  of  opinion,  judgment  ought 
to  be  for  the  plaintiff. 

LIVINGSTON,  J.  Upon  no  principle  ought 
the  defendant  to  be  liable.  It  is  made  his 
duty,  on  receipt  of  the  list,  to  collect  the  tax, 
if  not  paid  by  a  limited  time.  It  was  not  for 
&  subordinate  officer,  who  was  concluded  by 
the  judgment  of  the  assessors,  to  question  the 
propriety  of  the  theatre's  being  classed  as  a 
dwelling-house.  Having  acted  under  a  com- 
petent authority,  and  paid  the  money  over,  why 
should  he  refund  the  plaintiff's  loss  out  of  his 
own  pocket,  and  be  left  *to  the  liberality  of 

fovernment  for  his  indemnity?  If  a  wrong 
as  been  committed,  and  they  are  disposed  to 
correct  it  and  do  justice,  it  is  as  probable  they 
will  act  on  the  petition  of  the  party  aggrieved 
by  the  assessment,  as  on  that  of  the  collector  ; 
while  a  collector,  by  being  thus  exposed,  might 
be  ruined  by  a  denial  to  reimburse  him,  no 
other  individual  can  be  very  extensively  in- 
jured by  a  like  refusal.  In  this  case  the  as- 
sessors had  jurisdiction  over  the  subject,  and 
their  mistake  in  considering  a  theatre  as  a 
dwelling-house,  must  be  regarded  as  an  error 
in  judgment  for  which  a  collector  ought  not 
to  be  thus  harassed.  They  might  suppose  that 
as  a  theatre  yielded  a  considerable  rent,  it  was 
reasonable  it  should  be  subject  to  as  large  a 
tax  as  a  dwelling-house.  In  the  cases  cited 
from  1  H.  Black.,  68,  and  8  Term  Rep.,  468, 
the  proceedings  were  coram  non  judice.  The 
only  questions  there  related  to  the  exemption 
of  certain  property  altogether  by  the  terms  of 
the  several  acts  of  Parliament.  The  officer's 
liability  to  refund  was  not  made  a  point  in  the 
argument,  but  appears  to  have  been  submitted 
#ub  ttiientio;  at  any  rate  these  are  recent  cases 
and  not  obligatory  here.  It  is  better,  there- 
fore, to  sanction  a  rule  suggested  by  the  com- 
mon sense  and  feelings  of  men,  and  which 
affords  protection  to  every  ministerial  officer 
acting  under  persons  clothed  with  proper 
authority,  than  to  adopt  the  subtlety  and  re- 
.finement  of  certain  modern  decisions,  which 
are  calculated  to  deter  inferior  officers  from  a 
98*]  faithful  and  prompt  discharge  *of  their 
functions,  or  to  expose  them  to  much  vexation 
and  expense. 

It  is  also  much  in  favor  of  the  collector  that 
the  plaintiffs  neglected  to  appeal.  This  being 
a  remedy  provided  by  the  act,  they  ought  not 
lightly  to  be  permitted  to  elect  another. 

RADCLIFP,  J.  On  the  trial  of  this  cause  it 
appeared  that  the  plaintiffs  were  owners  of  the 
new  theatre  in  the  city  of  New  York  ;  that  the 
same  was  assessed  and  valued  as  a  dwelling- 
house,  under  the  act  of  Congress  (9th  July, 
1798),  to  provide  for  the  valuation  of  lands  and 
dwelling-houses  and  the  enumeration  of  slaves 
within  the  United  States,  and  was  taxed  as 
such,  in  pursuance  of  the  act  to  lay  and  col- 
lect a  direct  tax  within  the  United  States.  The 
defendant  was  a  collector,  and  for  nonpay- 
ment distrained  in  a  regular  manner  for  the 
tax,  and  justifies  that  he  had  a  right  so  to  do. 
As  a  theatre  merely,  it  was  conceded  not  to  be 
a  dwelling-house  within  the  intent  of  these 
acts  of  Congress,  and  it  does  not  appear  that  it 
was  ever  occupied  as  such.  The  assessors, 
therefore,  had  no  authority  to  assess  it  as  a 
dwelling-house  and  subject  it  to  the  tax  on 
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houses  of  that  description  ;  nor  could  the  col- 
lector derive  from  their  assessment,  or  from 
any  warrant  which  he  may  have  possessed,  an 
authority  to  demand  a  tax,  which  no  one  had 
a  right  to  impose.  The  power  of  the  assessors 
was  special  and  limited,  and  ought  to  have 
been  strictly  pursued  within  the  bounds  pre- 
scribed by  law,  and  it  was  incumbent  on  the 
collector  to  see  that  he  acted  within  the  scope 
of  their  authority  and  his  own,  and  by  exceed- 
ing it  he  became  in  the  eye  of  the  law  a  tres- 
passer. 

In  England  the  same  rule  prevails  in  regard 
to  their  officers  of  the  revenue,  and  particu- 
larly in  the  analogous  case  of  their  laud  tax. 
The  cases  in  the  English  books (1  H.  Bl.,  68 ;  4 
T.  Rep.,  2,  4 ;  8  Id.,  468,  and  the  cases  cited. 
Vide  4  W.  &  M.  ch.  1,  and  the  acts  referred  to 
in  1  H.  Bl.,  68)  are  uniform  and  decisive 
on  this  point,  and  in  none  of  them  was 
there  a  doubt  entertained  whether  the  officer 
collecting  the  tax  was  liable.  Their  acts  on 
the  subject  of  the  land  tax  are  numerous,  and 
bestow  on  commissioners,  assessors  and  col- 
lectors, powers  equally  extensive  with  those 
conferred  on  the  officers  appointed  under  the 
act  of  Congress.  They  have  also  an  appeal 
from  the  assessors  to  the  commissioners,  simi- 
lar to  that  from  *our  assessors  to  the  [*99 
principal  assessor ;  and  in  the  case  of  Harri- 
son v.  Bullock  et  al.,  reported  in  H.  Blackstone, 
that  appeal  was  made  and  dismissed,  and  the 
collector  was  still  held  equally  liable.  Indeed, 
I  know  of  no  cases  more  parallel  in  their  cir- 
cumstances, and  more  intimately  connected 
in  principle. 

The  decisions  on  this  subject  are  founded  on 
the  general  rule  of  the  common  law,  that  spe- 
cial powers  are  to  be  strictly  observed,  and 
that  all  ministerial  officers  concerned  in  the 
execution  of  them  are  bound  to  see  that  they 
are  clothed  with  proper  authority.  If  there 
be  any  hardship  in  the  case,  it  has  been  ex- 
perienced for  ages  in  England,  and  it  belongs 
to  government  to  indemnify  its  officers  when 
acting  with  good  faith.  Individuals  ought 
not  to  suffer,  and  they  can  have  no  other  judi- 
cial remedy  than  the  one  now  sought.  I  think 
it  no  answer  to  this  reasoning  to  say  that  the 
assessors  had  power  to  assess  this  theatre  as 
land  (which  would  subject  it  to  a  different 
tax),  and  that,  therefore,  they  had  authority 
over  the  subject  matter.  Inferior  officers  are 
liable  for  an  excessive  exercise  of  power  as  well 
as  a  total  want  of  it.  If  tli^y  step  out  of  the 
limits  assigned  to  them  they  are  equally  tres- 
passers. This  is  settled  even  in  the  case  of 
magistrates  executing  a  judicial  trust;  although 
they  have  jurisdiction  over  the  process  as  well 
as  the  person  and  cause,  they  are  liable  if  they 
exceed  their  authority.  The  extent  of  this 
doctrine  is  not  only  supported  by  the  principles 
of  the  common  law,  and  a  current  of  English 
decisions,  but  was  adopted  by  this  court  in  the 
case  of  Percival  v.  Jones  (October  Term  1800. 
Since  reported,  1  Johns.  Cases,  393),  in  which 
we  gave  judgment  against  a  magistrate  for  ex- 
ceeding his  powers. 

Whether  by  the  just  construction  of  the  act 
of  Congress  it  admitted  of  an  appeal  on  the; 
point  in  question  to  the  principal  assessor,  I 
think  immaterial.  The  omission  to  make  that 
appeal,  or  if  made,  the  decision  of  the  prin- 
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cipal  assessor  against  it  would  not  alter  the 
case  or  conclude  the  appellant.  Such  decis- 
ions would  si  ill  depend  on  the  discretion  of  a 
ministerial  officer  only,  and  unless  such  dis- 
cretion is  declared  to  be  definitive,  or  the 
nature  of  the  subject  requires  it  to  be  so  con- 
sidered, I  deem  it  a  maxim  from  which  \vc 
ought  not  to  depart,  that  no  one  shall  be  finally 
concluded  in  his  rights,  without  an  opportu- 
nity to  be  heard  in  a  court  of  justice  and  the 
regular  decision  of  a  competent  tribunal. 

As  to  the  question  which  concerns  the  juris- 
1OO*]  diction  of  this  *court  in  civil  cases, 
where  the  validity  of  an  authority  exercised 
under  an  act  of  the  United  States  is  drawn  in 
controversy,  I  think  it  cannot  originally  be 
doubted.  This  is  simply  an  action  of  trespass, 
and  the  pleadings  are  in  the  usual  form.  The 
question  under  the  act  of  Congress  arises  in- 
cidentally upon  the  evidence  on  the  part  of  the 
defendant,  and  Congress,  by  their  act  estab- 
lishing the  judicial  courts  of  the  United  States, 
have  expressly  recognized  the  jurisdiction  of 
the  State  courts,  and  provided  a  remedy  by 
writ  of  error  returnable  in  the  Supreme  Court 
of  the  United  States,  in  case  the  decisions  of 
the  State  courts  should  contravene  their  laws. 

I  am,  therefore,  of  opinion,  that  we  possess 
jurisdiction  ;  that  there  was  no  authority  under 
the  act  of  Congress  to  impose  or  collect  this 
tax,  and  that  this  action  is  maintainable  against 
any  officer  who  enforced  it. 

KENT,  J.  The  question  submitted  *is, 
whether  the  plaintiffs  are  entitled  to  recover 
upon  the  facts  stated. 

The  Act  of  Concrress  of  9th  July,  1798  (Laws 
of  U.  S. ,  Vol.  IV. ,  p"  1 68),  provided  for  the  valua- 
tion of  lands,  dwelling-houses,  and  slaves,  by 
assessors,  to  be  appointed  by  commissioners. 
"  Every  dwelling-house  above  the  value  of  one 
hundred  dollars,  and  the  lot "  on  which  it  was 
erected,  not  exceeding  two  acres,  was  to  be 
valued  at  the  rate  such  dwelling-house  was 
worth  in  money,  "with  a  due  regard  to  situa- 
tion." "  All  lands  and  town  lots,  except  lots 
on  which  dwelling-houses"  were  erected  as 
aforesaid,  were  to  be  valued  "  by  the  quantity 
at  the  average  rate  "  which  each  lot  was  worth 
in  money,  "  in  a  due  relation  to  other  lands 
and  lots,  and  with  reference  to  all  advantages 
of  soil  and  situation,  and  to  all  buildings  and 
other  improvements  of  whatever  kind,  ex- 
cept dwelling-houses  aforesaid."  In  mak- 
ing the  assessments  the  assessors  were  to 
require  from  the  owners  or  possessors  of 
dwelling-houses,  lands,  or  slaves,  separate 
1O1*]  lists  of  each,  and  *the  lists  of  dwell- 
ing houses  were  to  specify  their  situation, 
dimensions,  stories,  windows,  materials,  &c. 
The  lists  of  lands  and  lots  were  to  specify 
the  quantity  of  each  tract  or  lot,  the  number, 
description  and  dimensions  of  all  buildings 
thereon,  except  dwelling-houses  aforesaid. 
And  the  assessors  were  themselves  to  make 
the  lists  for  persons  not  prepared  to  exhibit  the 
same,  and  where  persons,  on  being  required 
or  notified,  refused  or  neglected  to  furnish  the 
lists,  the  assessors  were  to  enter  on  the  lands, 
&c. ,  and  to  make  the  lists  from  the  best  in- 
formation they  could  obtain.  After  the  lists 
were  thus  collected,  the  assessors  were  to 
value  the  same  in  a  just  proportion  aforesaid 
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and  to  arrange  the  lauds,  dwelling-houses  and 
slaves  into  three  alphabetical  lists.  The  prin- 
cipal assessor  was  then  to  give  public  notice  in 
each  assessment  district,  of  the  place  where 
the  lists  and  valuations  were  to  be  seen,  and 
that  appeals  were  to  be  received  by  him  rela- 
tive to  erroneous  or  excessive  valuations. 
These  principal  assessors  were  authorized  to- 
receive,  hear  and  determine  in  a  summary 
way,  according  to  law  and  right,  all  appeals 
against  the  proceedings  of  the  assessors:  pro- 
vided that  the  question  to  be  determined  on  an 
appeal  respecting  the  valuation  of  any  lands 
or  dwelling-houses  should  be  whether  the  val- 
uation complained  of  was  in  a  just  relation  or 
proportion  to  other  valuations  in  the  same  as- 
sessment district.  The  appeals  were  to  be  in 
writing,  and  were  to  specify  the  particular 
cause,  matter  or  thing  respecting  which  a  de- 
cision was  requested  ;  and  to  state  the  ground 
of  inequality  or  error  complained  of,  by  refer- 
ence to  some  other  valuations  in  the  same  dis- 
trict ;  and  in  all  cases  to  which  reference  was 
to  be  made  in  any  appeal,  the  principal  asses- 
sor was  authorized  to  re-examine  and  equalize 
the  valuations  as  should  appear  just  and  rea- 
sonable. After  the  expiration  of  the  time  for 
appeals,  the  principal  and  other  assessors  were 
to  transmit  to  the  commissioners  of  the  district 
copies  of  their  lists  and  abstracts  of  their  pro- 
ceedings, and  the  commissioners  were  author- 
ized, if  manifest  error  or  imperfection  ap- 
peared in  any  of  the  abstracts,  to  require 
the  assessors  that  the  same  be  *cplained  and 
corrected. 

These  are  all  the  parts  of  the  law  that  have 
relation  to  the  assessment  complained  of. 

By  another  Act  of  Congress  of  the  14th  July,. 
1798,  a  tax  was  laid  and  assessed  upon  houses,, 
lands  and  slaves  according  *to  the  [*1O53 
above  valuation,  and  the  surveyor  of  the  reve- 
nue was  to  make  out  lists  of  the  sums  payable 
for  every  dwelling-house  and  tract  or  lot  of 
land,  distinguishing  what  was  payable  for 
dwelling-houses,  and  what  for  lands,  and  the 
collectors  were  to  be  furnished  with  these  lists, 
and  were  bound  to  collect  the  sums  according- 
ly. In  pursuance  of  this  last  act  the  defenH- 
ant  entered  and  collected  the  sum  as  stated  in 
the  case. 

1.  Upon  this  case  I  am  of  opinion  that  the 
plaintiffs  had  a  remedy  provided  by  the  act 
for  the  error  alleged,  and  that  the  principal 
assessor,  upon  appeal,  was  competent  to  redress- 
the  grievance.  The  authority  was  in  general 
terms  to  receive,  hear,  and  determine  accord- 
ing to  law  and  right,  all  appeals  against  the 
proceedings  of  the  assessor.  The  limitation  of 
the  assessor's  power  upon  appeal  respecting 
the  valuation  of  lands,  &c.,  did  not  apply  to 
this  case,  for  here  the  appeal  would  not  have 
been  respecting  the  valuation,  but  respecting 
the  error  in  placing  the  theatre,  which  was  not 
a  dwelling-house,  on  the  list  appropriated  to- 
dwelling-houses.  And  as  the  plaintiffs  did 
not  avail  themselves  of  the  remedy  by  appeal, 
they  may  be  considered  as  having  acquiesced 
in  the  proceeding  of  the  assessors.  Here  is  a 
special  trust  created  by  statute,  and  a  special 
remedy  provided  for  the  correction  of  mis- 
takes in  the  execution  of  it ;  and  I  incline  to 
the  opinion,  that  the  determination  of  the 
principal  assessor  upon  appeal  was  intended 
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by  the  act  to  be  of  plenary  discretion,  and 
final  authority.  The  multifarious  and  minute 
detail  of  the  proceedings  of  the  assessors  seems 
to  render  such  a  discretion  absolutely  neces- 
sary to  the  due  execution  of  the  law;  for  I 
distinguish  this  from  those  cases  in  the  Eng- 
lish books  (Cowp.,  524;  1  Burr.,  544)  where 
the  assessors  and  collectors  of  their  land  tax 
have  been  held  trespassers.  There  the  com- 
missioners had  no  authority  at  all  over  the 
subject  matter  which  they  included  in  the  tax. 
Here  the  theatre  was  required  to  be  assessed 
by  the  assessors ;  if  a  dwelling-house,  then  as 
such  ;  if  not  a  dwelling-house,  then  as  a  lot  of 
ground,  with  due  regard  to  the  improvements 
thereon  ;  and,  probably,  the  valuation  would 
have  been  just  the  same,  whether  it  had  been 
placed  on  the  one  list  or  the  other.  The  asses- 
sors had  jurisdiction  of  the  subject  matter; 
they  were  bound  to  assess  that  building  in  the 
one  view  or  the  other,  and  in  the  exercise  of 
that  duty  it  is  alleged  and  admitted  that  they 
did  not  exercise  their  judgment  duly.  But  this 
1O3*]  is  very  different  from  *the  case  in 
which  they  were  not  to  exercise  any  judgment 
at  all  over  the  subject ;  in  which  they  had  step- 
ped out  of  their  path,  and  taken  cognizance 
of  a  subject  not  at  all  delegated  to  them.  In 
such  an  instance  their  proceedings  would  have 
been  truly  coram  non  judice,  and  they  trespas- 
sers. Here  the  subject  was  by  law  sub  judice, 
and  the  grievance  is  a  mere  error,  or  mistake 
by  them  while  in  the  exercise  of  a  lawful  juris- 
diction. 

2.  Another  ground  that  may  be  taken  upon 
this  case  is.  that  the  grievance  did  not  arise 
under  the  Act  of  the  14th  July,  by  virtue  of 
which  the  defendant  entered.  That  act  or- 
dered a  tax  (of  which  the  sum  collected  by  the 
defendant  was  a  part)  to  be  assessed  upon 
dwelling-houses,  lands  and  slaves,  according 
to  the  valuations  and  enumerations  to  be  made 
pursuant  to  the  Act  of  the  9th  of  July.  Con- 
gress by  this  law  referred  to,  and  adopted  the 
valuations  that  should  be  in  fact  made  under 
the  former  law,  without  intending  to  discrimi- 
nate between  those  valuations  that  should  be 
accurately  and  truly  in  all  respects  made,  from 
those  which  should  be  in  fact  made  and  re- 
turned in  pursuance  of  the  first  law.  The  Act 
of  the  14th  of  July  having  adopted  the  valua- 
tions under  the  law  of  the  9th  of  July,  and 
ordered  a  tax  to  be  laid  and  collected  accord- 
ingly, it  was  a  complete  authority  to  the  de- 
fendant to  enter  as  stated  in  the  case.  It  would 
be  a  doctrine,  I  apprehend,  of  most  manifest 
inconvenience  (if  it  could  be  maintained)  that 
if  a  tax  be  ordered  by  the  Legislature,  and  to 
be  assessed  and  collected  according  to  some 
antecedent  valuation,  that  the  collectors  of 
such  tax  become  trespassers,  if  peradven- 
ture  there  should  be  an  error  in  the  assess- 
ment or  in  the  arrangement  of  the  prior  valua- 
tions. 

In  England  the  annual  land  tax  is  to  this 
day  apportioned  and  assessed  according  to  an 
antecedent  valuation  made  as  early  as  the  year 
1692,  and  this  practice  generally  and  necessari- 
ly prevails,  in  order  to  avoid  the  immense  diffi- 
culty and  labor  of  frequent  valuations.  The 
continental  assessments  were  also  adopted  by 
the  Legislature  of  this  State  in  the  assessment 
and  collection  of  a  State  land  tax  (1  Black. 
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Com.,  326)  and  in  all  these  cases  of  reference 
to  a  valuation  made;  or  to  be  made,  by  a  former 
law,  the  true  construction  is  that  the  docu- 
ment referred  to  is  not  to  be  assumed  as  ac- 
curate at  the  peril  of  the  ministerial  officer. 
The  act  adopting  it  necessarily  ratifies  it  as 
sound,  for  the  *specific  purpose  for  [*1O4 
which  it  is  to  be  resorted  to.  And  whether 
this  reference  be  to  a  valuation  under  a  law  of 
five  days,  or  five  years  antecedent  to  the  time 
of  making  the  reference,  does  not  appear  to 
me  to  make  any  difference  in  the  principle.  The 
gravamen  now  complained  of  by  the  plaintiffs 
did  not  arise  under  the  act  by  virtue  of  which 
the  tax  was  laid  and  the  defendant  entered, 
but  under  a  prior  law  directing  the  valuation, 
and  nay  opinion  is,  that  the  last  act  was  a  jus- 
tification to  the  defendant,  and  for  these  rea- 
sons the  plaintiffs  are  not  entitled  to  recover. 

LEWIS,  Ch.  J.,  declaring  himself  of  the  same 
opinion, 

Ordered  judgment  for  the  defendant. 

Reviewed— 19  Barb.,  24. 

Explained— 5  Mason,  502. 

Distinguished— 13  Johns.,  446;  19  Wend.,  61;  16 
Mich.,  239. 

Cited  in-2  Cai.,  185 ;  7  Wend.,  93 ;  11  Wend.,  95 ;  35 
N.  Y.,  252 ;  3  Lans.,  153 ;  6  Lans.,  292 ;  10  Barb.,  295 ;  38 
Barb.,  51 ;  41  How.  Pr.,  497 ;  2  Abb.  App.  Dec.,  172 ;  4 
Abb.  N.  S.,  475 ;  4  Bos.,  380 ;  4  Leg.  Obs.,  223 ;  3  Trans. 
App.,  199. 


CALLAGAN  ET  AL. 

v. 
HALLETT  AND  BOWNE. 

1.  Pilots  of  New  York— Contract  with.    2.  Prac- 
tice— Default — Arrest  of  Judgment. 

A  contract  with  a  branch  pilot  of  New  York  to 
assist  a  vessel  in  distress  for  a  certain  sum  to  be 
paid,  is  absolutely  void.  Qitcere.  If  good  anywhere. 

After  default  a  motion  may  be  made  in  arrest  of 
judgment,  if  on  the  face  of  the  record  it  appear 
that  the  action  was  not  maintainable. 

Citations— Carth.,  509;  act,  sess.  7,  ch.  31,  sec.  2  and 
3 ;  Cro.  Jac.,  103 ;  2  Burr.,  924 ;  Doug.,  370. 

rPHIS  was  an  action  brought  by  the  plaintiffs, 
JL  who  were  pilots  of  the  port  of  New  York, 
to  recover  five  hundred  dollars  agreed  to  be 
paid  to  them  by  the  defendant  for  bringing 
from  Barnegat  the  brig  Neptune,  which  had 
been  there  driven  on  shore. 

The  declaration  consisted  of  four  counts  :1  he 
first,  an  agreement  with  the  captain  on  behalf 
of  his  owners ;  the  second,  on  one  with  the 
owners  themselves  ;  the  third,  work  and  labor 
at  the  request  of  the  defendants  ;  the  fourth,  a 
quantum  meruerunt. 

Judgment  had  gone  by  default,  but  on  the 
execution  of  the  writ  of  inquiry,  the  defend- 
ants had  come  in  and  examined  witnesses. 

Mr.  Boyd  now  moved  in  arrest  of  judgment, 
contending  that  the  action  appeared  on  the 
face  of  the  record  not  maintainable. 

Mr.  Pendleton,  contra.  It  has  long  been 
settled  that  the  master  may,  when  in  distress, 
hypothecate  either  vessel  or  cargo  for  neces- 
saries to  prosecute  his  voyage.  (Moor,  918, 
Barnard  v.  Bridgman  ;  2  Ld.  Raym.,  984 
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Johnton  v.  Shippen  ;  Noy,  95,  Searreborrow  v. 
Lyciatt.)  A  fortiori  he  may  bind  to  his  engage- 
ments, when  the  vessel  must  otherwise  oe 
l.»t.  If,  then,  the  action  be  maintainable, 
this  can  be  the  only  tribunal ;  it  cannot  be 
in  the  admiralty,  and  the  reason  is,  that 
court  has  jurisdiction  in  cases  of  hypotheca- 
tion on  account  of  the  extraordinary  interest, 
and  because  the  contract  is  on  the  credit  of  the 
1(W>*]  *ship  or  goods,  and  their  safe  arrival. 
Owners  are  not  liable  in  the  Court  of  Admiral- 
ty (6  Mod.,  79).  They  must,  then,  be  answer- 
able here.  Whether  the  contract  was  with  the 
owners  or  the  master,  is  immaterial  ;  for  the 
contract  of  the  master  is  obligatory  on  the 
owner.  (2  Moll.,  bk.  2,  203,  sec.  4,  15,  213.) 
If  the  master  ransoms,  the  remedy  is  against 
the  owner.  Cornu  v.  Blackburn  (Doug.,  641), 
and  in  Tates  v.  Hall  (1  D.  &  E.,  73),  the  plaint- 
iff recovered  on  the  engagement  of  the  master 
against  the  owners,  though  the  vessel,  for  pay- 
ment of  the  ransom  of  which  he  remained  as 
a  hostage,  was  given  up  in  satisfaction  of  the 
ransom  bill.  In  addition  to  these  authorities, 
the  laws  of  the  State  render  the  contract  valid. 
Mr.  Boyd,  contra.  Principles  of  general 
policy,  and  the  invariable  leaning  of  the  court, 
are  against  this  action.  The  words  of  our  law 
are  conclusive.  The  species  of  contract  in 
which  the  master  can  bind  his  owners,  and  the 
distinctions  from  this  case,  will  appear  to  the 
court  in  1  Salk.,  35;  2  Dall.,  194;  1  Bro. 
Parl.  Cas.,  284,  and  Abbott  on  Shipping. 

Per  Curiam.  The  defendant  moves  in  arrest 
of  judgment.  The  declaration  states, 

1.  That  the  defendants  were  owners  of  the 
brig  Neptune  ;  that  the  brig  when  at  sea  and 
bound  for  New  York  was  in  distress ;  that  the 
plaintiffs  contracted  with  the  master  to  bring 
her  safe  into  port  for  $500  ;  that  they  brought 
her  in  accordingly. 

2.  The  like  against  owners. 

3.  The  usual  counts  on  a  quantum  meruit. 
Three  questions  are  raised  : 

1st.  Whether  the  action  is  maintainable  on 
the  first  count,  which  involves  two  questions. 

1.  Could  the  master  by  such  contract  bind 
the  owners  ? 

2.  Was  the  contract  lawful,  the  plaintiffs 
being  branch  pilots  belonging  to  the  port  of 
New  York  ? 

2d.  Can  the  defendants  move  in  arrest  of 
judgment  after  attending  the  execution  of  the 
writ  of  inquiry  (Starke  v.  Cheeseman,  Garth., 
509),  and  examining  witnesses  ? 
1O6*]  *3d.  May  not  the  court  order  an  in- 
quiry de  now  on  the  third  count,  in  the  event 
of  the  first  and  second  being  held  bad  ? 

The  question  of  the  right  of  the  master  to 
bind  owners  it  is  not  necessary  to  decide. 

The  legality  of  the  contract  is  most  mate- 
rial. 

The  act  for  the  regulation  of  pilots  and 
pilotage  for  the  port  of  New  York  (Sess.  7,  ch. 
31,  sec.  2  and  8),  makes  it  the  duty  of  pilots  to 
give  all  the  aid  and  assistance  in  their  power  to 
any  vessel  appearing  in  distress  on  the  coast, 
and  for  neglect  or  refusal  subjects  them  to  a 
fine  or  forfeiture  of  their  places  ;  but  for  the 
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encouragement  of  such  pilots  who  shall  distin- 
guish themselves  by  their  activity  and  readi- 
ness to  aid  vessels  in  distress,  it  enacts  that  the 
master  or  owner  of  such  vessel  shall  pay  to 
such  pilot  who  shall  have  exerted  himself  for 
the  preservation  of  such  vessel,  such  sum  for 
extra  services  as  the  master  or  owner  and  such 
pilot  can  agree  upon ;  and  in  case  no  such 
agreement  can  be  made,  the  master  and  war- 
dens of  the  port  are  empowered  to  ascertain 
the  reasonable  reward. 

It  being  made  the  duty  of  the  pilots  to  assist 
the  defendants'  vessel,  it  was  oppression  in 
them  to  exact  the  stipulation  in  question.  It 
would  lead  to  abuses  of  the  most  serious 
nature  if  such  contracts,  founded  on  such  con- 
siderations, were  held  to  be  legal.  There  are 
several  cases  in  the  books  tending  to  show  the 
leaning  of  courts  of  justice  against  the 
oppressions  of  persons  in  public  trust,  and  the 
illegality  of  exacting  previous  reward  for  do- 
ing their  duty.  (Bridge  v.  Case,  Cro.  Jac.,  103  ; 
Stolesbury  v.  Smith,  2  Burr.,  924.)  The  law 
allows  them  sufficient  compensation  for  extra- 
ordinary exertion  after  the  service  performed, 
which  s'hows  it  was  an  object  with  the  Legis- 
lature to  prevent  undue  advantages  being 
taken.  We  are,  therefore,  of  opinion,  the  first 
and  second  counts  are  bad,  as  contrary  to  pub- 
lic policy  and  the  spirit  of  the  act.  As  to  the 
second  question,  whether  it  be  too  late  to  move 
in  arrest  of  judgment  after  attending  the  exe- 
cution of  the  writ  of  inquiry,  we  are  of 
opinion  the  authorities  adduced  do  not  apply 
to  questions  on  the  merits,  but  only  to  formal 
defects  in  the  pleadings. 

On  the  third  point  we  are  of  opinion,  on  the 
authority  of  Edowes  v.  Hopkins  (Doug. ,  376  ; 
1  Sell.,  538;  2  Wils.,  380)1  that  the  plaintiff 
may,  on  payment  of  costs,  have  (if  he  solicits 
it)  an  inquiry  de  now  on  the  quantum  meruit, 
reserving  the  question,  however,  whether,  on 
such  inquest  he  shall  be  entitled  to  more  than 
his  legal  *allowance,  not  having  made  [*1O7 
the  prescribed  appeal  to  the  master  and 
wardens. 

Judgment  arrested. 

Cited  in— 7  Barb.,  583 ;  4  Abb.  Pr.,  101 ;  1  Sprague, 
502 ;  2  Paine,  142 ;  2  Paine,  150. 


ALLEN  t>.  BRACE. 

Venue — Change  of. 
Venue  changed  in  an  action  on  a  promissory  note. 

A  SSUMPSIT  on  a  promissory  note. 
J\. 

The  affidavit  of  the  defendant  stated  fraud 
in  obtaining  it,  and  that  his  witnesses  resided  in 
the  county  to  which  it  was  then  moved  to 
change  the  venue.8 

Motion  granted. 

1.— See  also,  Postley  v.  Mott,  3  Denio,  353 ;  Hop- 
kins v.  Beedle,  Post,  347;  Livingston  v.  llogers, 
1  Id.,  583. 

2.— See  ante,  Bogert  v.  Hildreth,  page  4,  n.  a.,  and 
Woods  v.  Van  Ranken,  post,  122. 

CAINES'  REPS.,  1. 


[END  OF  MAY  TERM.] 


COSTS. 


COSTS. 

In  answer  to  some  questions  from  the  clerk,  as  to 
costs, 

THE  court  said,  when  the  fee  bill  mentions 
that  in  certain  cases  there  shall  be  but  one 
taxation  of  costs,  it  means  that  in  the  case 
where  plaintiff  might  consolidate,  and  yet  pro- 
ceeds separately,  he  shall  have  costs  taxed  but 
in  one  suit,  and  may  elect  the  suit.  The 
plaintiff  is  not  entitled  to  charge  entries  on 
roll  until  the  cause  has  progressed  to  an  issue 
or  judgment. 


GENERALES. 

SUPREME  COURT,      ) 
October  Term,  1802.   J 

Ordered,  That  when  a  plaintiff  stipulates  to 
bring  his  cause  to  trial,  on  payment  of  costs, 
he  shall  have  twenty  days,  after  a  demand 
made  by  the  defendant,  or  any  one  on  his 
behalf,  accompanied  with  service  of  a  certified 
copy  of  the  rule  to  pay  the  costs,  and  of  the 
taxed  bill,  to  pay  the  same  ;  and  the  defendant, 
1 1O*]  *on  filing  an  affidavit  of  such  demand 
and  nonpayment,  may,  at  the  expiration  of  the 
said  twenty  days,  enter  judgment,  as  in  case  of 
a  nonsuit,  as  of  the  preceding  term. 
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SUPREME  COURT,         \ 
Saturday,  January  29,  1803.  f 

Ordered,  That  every  attorney,  when  he  gives 
notice  of  the  argument  of  any  enumerated 
motion,  shall  furnish  the  clerk  residing  in  the 
city  where  the  court  shall  next  be  held,  with 
the  date  thereof  :  who  shall,  by  the  first  day 
of  the  term,  make  a  calendar  of  all  cause's 
which  may  be  noticed,  according  to  such  dates. 
Causes  of  the  same  date  shall  be  placed  on  the 
calendar  in  the  order  in  which  they  are  re- 
ceived by  the  clerk.  Each  cause  shall  be 
argued  according  to  its  standing  on  the  calen- 
dar, if  the  party  entitled  to  bring  it  on  be 
ready ;  otherwise  it  shall  lose  its  preference, 
and  not  be  called  again  until  all  the  others  are 
disposed  of.  The  attorney  of  either  party 
may  give  notice  of  the  argument.  If  any 
cause  be  inserted  on  the  calendar  during  the 
term,  it  shall  not  take  place,  whatever  be  its 
date,  of  any  that  are  on  it  at  the  opening  of  the 
court. 

Ordered  further,  That  to  every  case  there 
shall  be  added  a  note  of  the  questions  to  be 
made,  and  to  them  the  argument  shall  be  con- 
fined.    If,  however,  any  facts  in  the  case  give 
rise  to   other  questions,   these  also  may  be 
i  argued,  unless  the  adverse  party  object  that 
j  they  are  facts  not  appearing  material  to  a  dis- 
I  cussion  of  such  new  questions,  in  which  case 
they  shall  be.  abandoned  or  the  case  referred 
i  for  amendment,   if  the  court  shall  think  it 
i  necessary. 
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CASES    ARGUED   AND    DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


STATE   OF   JNEW  YORK, 


AUGUST  TERM,  IN  THE  TWENTY-EIGHTH  YEAR  OF  OUR  INDEPENDENCE. 


Ill*]  *POST  v.  WRIGHT  AND  BUCHAN. 

Inquest — Motion  to  set  Aside — Affidavit  of  mer- 
its— Denied. 

If  a  cause  has  been  duly  set  down  upon  the  day 
-calendar,  and  on  being  called  the  defendant  does 
not  appear,  nor  his  counsel,  who  is  then  in  court, 
the  plaintiff  may  take  an  inquest,  which  the  court  will 
not  set  aside  though  merits  be  sworn  to,  if  the  ab- 
.sence  of  the  defendant's  counsel  be  [not  accounted 
for. 

AN  inquest  had  been  taken  in  this  cause,  at 
the  last  sittings,  in  June,  at  New  York. 

Mr.  Hoffman  moved  to  set  it  aside  on  two 
affidavits  ;  one  made  by  the  defendants,  which 
stated  that  they  verily  believed  that  they  had 
A  good,  substantial  and  legal  defense  ;  the  other 
by  the  counsel  in  the  cause.  This  last  set  forth 
that  he  was  counsel  for  the  Humane  Society 
to  New  York,  and,  in  that  capacity,  obliged 
to  visit  the  jail  on  Monday  in  every  week  ; 
that  this  cause  being  noticed  for  trial  on  a 
Monday,  he  came  into  court  instantly  after 
•discharging  his  duty  to  the  society,  when  he 
found  an  inquest  had  been  taken  in  the  suit  ; 
that  he,  on  the  same  day,  wrote  to  the  at- 
torney of  the  plaintiff,  offering  to  pay  all  the 
costs  of  the  inquest,  and  to  engage  to  try  the 
cause  in  the  then  sittings  if  the  plaintiff  would 
abandon  his  inquest,  which  he  refused  to  do. 

Mr.  Hoffman  also  observed  the  calendar  had 
been  gone,  through  more  than  once,  and  that 
the  plaintiff  needed  not  to  have  lost  the  sit- 
tings but  for  his  own  obstinacy. 
1 12*]  *Mr.  Woods  relied  on  the  counter  af- 
fidavit of  the  plaintiff's  attorney,  which  stated 
that  the  cause  was  duly  set  down  in  its  order 
on  the  day  docket ;  that  it  was  regularly 

called  and  tried  ;  that  when  called  on, , 

Esquire,  was  in  court,  and,  in  the  hearing  of 
the  deponent,  said  he  was  of  counsel  for  the 
defendants,  but  as  he  did  not  see  his  clients, 
nor  any  of  their  witnesses,  he  would  not  ap- 
pear ;  that  on  this  the  defendants  were  called, 
and  an  inquest  taken. 
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Mr.  Woods  remarked  that  if,  after  these 
facts,  the  inquest  should  be  set  aside,  there 
would  be  no  end  to  these  applications.  A  de 
fendant  had  only  to  keep  himself  and  his  wit- 
neses,  or  even  his  counsel,  out  of  the  way, 
and  be  sure  to  gain  a  term  whenever  he 
pleased. 

Per  Curiam.  All  reasonable  notice  to  attend 
and  defend  the  suit  was  given.  The  cause 
was  on  the  day  docket,  and  there  is  no  kind 
of  excuse1  why  the  defendant  was  absent.  He 
had  a  counsel  in  court,  and  might  have  been 
there  himself,  with  his  witnesses.  The  de- 
fendant, therefore,  can  take  nothing  by  his 
motion. 

Mr.  Hoffman  urged  strongly  the  rigor  of 
the  practice,  that  it  would  operate  only  against 
the  attorney  of  the  plaintiff,  that  this  was  the 
first  instance  of  such  strictness. 

THE  COURT  answered,  there  must  be  a  first 
time  in  all  proceedings  ;  that  they  found  it  nec- 
essary to  enforce  their  rules,  and  has  made  a 
determination  so  to  do,  as  the  only  mode  of 
having  them  obeyed. 

RADCLIFF  and  LIVINGSTON,  Justices,  ab- 
sent. 

Motion  denied. 
Cited  in— 2  Caines,  384. 

1— See  M'Kay  v.  Marine  Insurance  Company,  2 
Caines'  Rep.,  384,  the  absence  of  counsel  discoun- 
tenanced as  an  excuse;  and  Sayer  v.  Finck,  #>•, 
336.  The  same  excuse  reluctantly  admitted, 
though  the  plaintiff's  counsel  was  absent,  from  an 
opinion  that  the  cause  would  not  come  on,  induced 
by  expressions  to  that  effect  from  the  partner  of 
the  attorney  on  record  for  the  plaintiff.  The  rule 
seems  to  be,  that  as  it  is  the  duty  of  counsel  and  at- 
torney to  attend,  that  duty  will  not  be  dispensed 
with,  unless  in  cases  of  necessity,  or  misconception. 
See  Rogers  v.  Garrison,  2  Caines'  Rep.,  379. 

See  also  Farnam  v.  Despard,  1  Wend.,  287 ;  Jackson 
v.  Wakeman,  2  Cow.,  578. 
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SUPREME  COURT.  STATK  OF  NEW  YORK. 


1805 


KYER8  t.  HILLYER. 

Practice — Title  of  Papers. 

If  a  notice  of  motion  for  nonsuit  be  titled  versus 
instead  of  admectam.  and  the  affidavit  annexed 
rightly  titled,  the  notice  will  be  good- 

MR.  SPENCER  moved,  on  the  common  affi- 
davit, for  judgment  as  in  case  of  nonsuit 
for  not  proceeding  to  trial. 

Mr.  Hoffman  resisted  the  application,  be- 
cause the  notice  was  entitled  William  Httlyer 
v.  John  P.  Ryers,  instead  of  William  Hittyer 
ad  sect.  John  P.  Ryers ;  this,  he  said,  was 
fatal,  there  being  no  such  suit  in  existence  as 
the  one  in  which  the  notice  was  given,  but  he 
added,  he  would  not  have  urged  it  except 
from  its  being  one, of  Mr.  Colden's  causes, 
whose  state  of  health  the  whole  court  knew. 

Mr.  Spencer,  contra,  observed,  that  there 
could  be  no  force  in  the  objection,  unless  it 
1 13*1  appeared  that  the  party  had  been  *mis- 
led.1  The  notice  was  for  judgment  as  in 
case  of  nonsuit  for  not  proceeding  to  trial, 
therefore  it  must  have  come  from  a  defendant. 
In  the  next  place,  it  was  on  an  affidavit,  a 
copy  whereof  was  annexed,  and  that  affidavit 
was  rightly  entitled.  It  is  a  mere  question 
of  who  shall  pay  costs.  There  has  been  no 
countermand,  and  the  defendant  kept  all  the 
circuit  with  his  witnesses. 

Mr.  Hoffman.  As  this  is  the  first  default, 
will  the  court  oblige  us  to  stipulate  ? 

Per  Curiam.  Stipulate  to  try  at  the  next  cir- 
cuit for  the  City  and  County  of  New  York, 
and  pay  the  costs  of  the  present  application. 

On  stipulating,  and  paying  costs 

Motion  denied. 

RADCLIFF  and  LIVINGSTON,  Justices,  ab- 
sent. 

Cited  in— 1  (Post.),  344. 


BBANDT  on  the  demise  of  W.  R.  VAN  COURT- 
LANDT  and  P.  VAN  COURTLANDT, 

0. 
M.  AND  A.  BTJCKHOUT. 

Neglect  in  not  Proceeding  to  Trial — Waiver  of 
— Costs. 

If  there  be  a  neglect  in  not  proceeding  to  trial, 
defendant  must  avail  himself  of  it  the  first  oppor- 
tunity ;  if  he  do  not  it  will  be  a  waiver,  and  subject 
him  to  costs  if  he  afterwards  move  for  judgment 
as  in  case  of  nonsuit. 

1.— This  is  the  true  principle-  Therefore,  where 
the  Christian  name  of  a  plaintiff  was  "Teunis,"  and 
the  notice  "Jeunis,"  as  there  was  no  other  suit 
against  the  defendant  by  a  person  of  the  same  sur- 
name as  the  plaintiff,  the  variance  was  deemed  im- 
material. Quick  v.  Merrill,  3  Caines'  Hep.,  133.  So 
a  notice  to  quit,  styling  the  premises  "  The  Water- 
man's Arms,"  was  held  good,  though  the  sign  of 
the  house  was  "The  Bricklayer's  Arms,"  the  de- 
fendant holding  no  other  house  of  the  plaintiff,  and 
there  being  no  such  sign  as  "The  Waterman's 
Arms,"  in  the  parish.  Doe,  ex  dem.  Cox,  et  al.  v. 
— ,  4  Esp.  Rep.,  185.  See  post,  344. 

On  the  same  principle  where  a  notice  of  execu- 
ting a  writ  of  inquiry  "on  Tuesday  the  14th  of  Jan., 
inst,"  was  given,  the  Court  of  C.  B.  refused  to  set 
aside  the  execution  of  the  writ,  because  the  14th 
was  on  a  Thursday,  saying  it  was  clear  the  defend- 
ant could  not  have  been  misled.  Batten  v.  Harri- 
son, 3  Bos.  &  Pull.,  1. 
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rPIIE  issue  in  this  cause  had  been  joined  in 
JL  January,  1801,  and  notice  of  trial  given  in 
the  June  following  :  it,  however,  did  not  come 
on,  in  consequence  of  the  defendants'  apply- 
ing for  a  commission  to  obtain  testimony  from 
Virginia.  On  the  arrival  of  the  commission  in 
that  State,  it  was  found  the  witness  had  re- 
moved into  Kentucky,  whither  he  was  fol- 
lowed, and  his  evidence  to  the  interrogatories 
taken  on  a  deposition  made  before  two  jus- 
tices of  the  peace.  A  copy  of  this,  accom- 
panied with  an  affidavit  of  the  facts,  was 
served  on  the  plaintiff's  attorney,  in  August, 
1802,  and  communication  at  the  same  time 
made,  that  a  regular  commission  would  be 
sued  out  and  sent  into  Kentucky.  On  this- 
the  plaintiff  did  not  notice  for  trial  ;  for  not 
proceeding,  however,  to  which, 

Mr.  Woods  now  moved  for  judgment  as  in 
case  of  nonsuit. 

Mr.  Spencer  opposed  the  application,  as  be- 
ing too  late,  insisting  it  ought  to  have  been, 
made  the  very  first  term  after  the  neglect,  and 
asked  for  costs  of  resisting  the  application. 

Per  Curiam.  The  defendants  have  not  ac- 
counted for  their  delay  ;  if  that  be  not  done, 
and  the  application  be  not  immediately  after 
the  laches,  the  default  is  waived,  and  cannot 
now  be  taken  advantage  of. ' 

Motion  denied,  with  costs. 

RADCLIFF  and  LIVINGSTON,  Justices,  absent. 


*C  AMMAN  [*1 14r 

v. 

THE    NEW    YORK    INSURANCE    COM- 
PANY. 

Consolidation  Rule — Action  on  Policies. 

The  rule  for  consolidating  applies  only  to  several 
actions  on  one  policy,  and  does  not  extend  to  sev- 
eral polices  on  one  risk,  though  the  question  be  the 
same  on  all,  because  the  contracts  are  several. 

THE  plaintiff  had,  for  himself  and  several 
other  persons  with  whom  he  was  variously 
interested,  effected  eleven  polices  on  distinct 
parts  of  the  cargo  of  the  same  vessel.  The 
name  of  the  plaintiff  was  in  each  insurance, 
but  associated  with  different  parties,  according 
as  he  was  connected.  The  point  in  dispute 
was  the  same  in  all. • 

Mr.  Hoffman  moved  to  consolidate  the  ac- 
tions, or  to  stay  proceedings  in  ten  of  the  suits 
till  the  eleventh  was  determined  ;  the  defend- 
ants being  willing  to  pay  on  the  residue,  if 
that  should  be  determined  against  them.  The 
object  of  his  endeavor  was,  as  he  said,  to  save 
the  enormous  costs  which  would  otherwise 
accrue. 

Mr.  L.  Ogden.  The  contracts  are  several, 
and  though  a  number  of  actions  on  one  policy 
will  be  consolidated,  that  is  because  the  con- 

1.— S.  P.  Gillet  ads.  Wilde,  Col.  Cas.,  64;  S.  C.  1 
Johns-  Cases,  30. 

See  also  Mumford  v.  Col.  Ins.  Co.,  2  Cai.  R.,  351 ; 
Chapman  v.  Van  Alstyne,  Wen.,  517 ;  Harrison  v. 
Stevens,  7  Wen.,  519 ;  Anon.,  9  Wen.,  461. 

CAINES'  REPS..  1. 


1803 


SHUTER  v.  HALLETT. 


114 


tract  is  one,  and  therefore  the  very  reason  of 
the  practice  in  such  a  case  is  sufficient  to  over- 
rule the  present  application. 

An  application  was  made  by  myself  to  this 
court,  for  leave  to  consolidate  five  actions  on  five 
promissory  notes  to  the  same  plaintiff,  and  re- 
fused, because  of  the  diversity  of  the  contracts. ' 

Per  Curiam.  The  contracts  being  separate 
and  independent,  it  is  not  a  case  for  consolida- 
tion, and  not  to  be  distinguished  from  that  of 
the  notes.  There  never  was  an  instance  of 
consolidating  different  policies.* 

Motion  dented. 

RADCLIFF  and  LIVINGSTON.  Justices,  absent. 

Cited  in— 9  Johns.,  262. 


115*]    *SHUTER  «.  HALW3TT. 

Commission — Motion  to  Vacate — By  Party 
Joining  in — Denied. 

If  the  defendant  has  joined  in  a  commission,  the 
court  will  not.  on  the  plaintiff's  application,  vacate 
the  rule  by  which  it  was  granted,  but  will  grant  one 
to  proceed  to  trial  notwithstanding1  the  commission. 

MR.  D.  L.  OGDEN  moved  for  a  rule  to 
vacate  the  rule  for  a  commission  which 
had  issued  in  this  cause  in  the  Spring  of  1802. 
The  facts,  as  appeared  by  affidavit,  were  these  : 
A  commission  had  issued  as  above,  in  which 
the  defendant  had  joined,  but  not  being  re- 
turned, another  was  sued  out  in  November 
last,  and  as  there  were  no  hopes  of  the  first 
being  returned,  the  parties  agreed  that  the 
testimony  taken  on  the  second,  which  was  on 
the  same  interrogatories,  should  be  read  in 
evidence  on  the  trial.  After  this  the  cause  was 
duly  noticed,  but  the  judge  refused  to  let  it 
come  on,  as  the  counsel  for  the  defendant  had 
joined  in  the  commission. 

Per  Curiam.  The  commission  is  as  much 
the  defendant's  as  the  plaintiff's,  and  he  may 
take  the  benefit  of  it  on  trial.  We  cannot, 
therefore,  vacate  the  rule,  but  the  plaintiff  may 
have  one  to  proceed  to  trial  notwithstanding 
the  commission.3 

Motion  denied.4 

RADCLIFF  and  LIVINGSTON,  Justices,  absent. 

1.— By  the  practice  of  the  English  courts,  if  the  de- 
fendant be  held  to  bail  in  two  actions  which  might 
be  joined,  the  plaintiff  will  be  obliged  to  consolidate 
and  pay  the  costs  of  the  application.  Cecil  v.  Briggs, 
2  D.  &  E.,  639. 

.  2.— On  promissory  notes  the  court  refused  to  con- 
solidate, though  the  suits  were  between  the  same 
parties.  Philips  &  Ludlow  v.  Roget,  Caines'  Prac., 
134,  from  MS.  Kent,  Ch.  J.  So  where  the  notes  fell 
due  on  different  days,  the  King's  Bench  denied  the 
application.  Musscndcn  v.  O'Hara,  1  Tidd,  edit. 
ISO:!,  556.  The  same  principle  governs  in  ejectments. 
When  there  are  several  defendants,  who  have  sev- 
eral interests,  the  court  will  not  consolidate.  Med- 
licot  v.  Brewster,  2  Keb.,  524.  Aliter,  where  the 
suits  are  for  the  same  premises  on  the  same  demises. 
Grimstone  v.  Burgers  et  al.,  Barnes,  176.  In  actions 
on  policies  of  assurance,  where  the  rule  for  consoli- 
dating does  apply,  the  court  will  grant  imparlunces 
in  all  but  one,  till  the  plaintiffs  consent  to  enter  into 
the  consolidation  rule,  which  is  the  same  as  that  in 
the  English  courts.  Church  ads.  Clason  &  Stanley, 
Col.  Cos.,  62.  Where  after  consolidating  a  cause  in 
one  inferior  court,  the  plaintiff  discontinued  in 
that  court,  and  brought,  for  the  same  canst?,  an  ac- 
tion in  another  court,  proceedings  were  staved  till 
after  trial  of  the  principal  cause  in  the  consolidation 
rule.  Parkin  v.  Scott,  1  Tuun.,  565. 

3.— See  Brain  v.  Itodelicks  and  Shivers,  ante,  74. 

4.— See  Kirby  v.  Walkers,  post.  508 ;  Caines'  Prac., 
428-430,  inclusive. 

CAINES'  RKPS.,  1. 


WAY,  ET  AL.  v.  BRADT. 
Costs  of  Circuit. 

IT  was  said  by  the  court,  in  this  suit,  that 
when  a  judge  on  a  circuit  has  not  time  to 
try  a  cause,  the  costs  must  abide  the  event  of 
the  suit. 

RADCLIFF  and  LIVINGSTON,  Justices,  absent. 


E.  WEED,  by  N.  WEED,  His  Guardian, 

v. 
ELLIS. 

A  younger  issue  tried,  no  proof  that  an   older 
might  have  been  heard. 

THE  COURT  ruled  that  a  younger  issue 
being  tried,  is  not  always  conclusive  that 
a  cause  might  have  been  brought  on.1  At  a 
circuit  the  judge  will  sometimes  take  up  a 
cause  he  may  think  short,  when  he  will  not 
enter  into  a  long  one. 

RADCLIFF  and  LIVINGSTON,  Justices,  absent. 


GROVER  «.  GREEN. 

Motion   Without  Notice — Order  to  Slime  Cause. 

Court  will  not  discharge  on  motion,  a  person  ar- 
rested while  attending  a  reference  under  an  order 
of  the  common  pleas,  if  there  be  not  a  notice  of  ap- 
plying ;  but  will  only  grant  a  rule  to  show  cause. 

THE  defendant  was  attending  a  reference, 
under  a  rule  of  the  Court  of  Common 
Pleas  for  Cayuga,  in  a  suit  wherein  *he  [*!!(> 
was  plaintiff,  and  the  present  plaintiff  defend- 
ant, when  he  (Green)  was  arrested  by  Grover, 
on  a  writ  out  of  this  court. 

Mr.  Emott  moved  for  a  rule  that  the  defend- 
ant be  discharged  out  of  custody,  on  common 
bail,  the  plaintiff  having  abused  the  process  of 
the  court,  but  no  notice  had  been  given  of  the 
motion. 

Per  Curiam.  By  this  means  anybody  may 
get  himself  discharged. 

Mr.  Emott.  If  the  affidavit  be  false,  the 
party  may  be  indicted  for  perjury. 

Per  Curiam.  But  the  plaintiff  may  lose  his 
debt.  Take  a  rule  to  show  cause  the  first  day 
of  next  term  why  he  should  not  be  discharged, 
and  in  the  meantime  let  proceedings  be  stayed. 

Motion  dented;  rule  to  shoio  cau#e  ordered" 
RADCLIFF  and  LIVINGSTON,  Justices,  absent. 

1.— S.  P.  Jackson  v.  Valentine,  3  Caines'  Rep.,  128. 
See  Jackson  v.  Chamberlin,  >w>xf,  171. 

2.— The  rule  as  to  immunity  of  persons  is,  that  all 
whose  attendance  is  required  in  a  court  of  justice, 
either  directl  v  on  the  business  of  the  court,  or  in  any 
manner  relative  to  that  business,  shall  be  protected 
from  arrest,  eundo,  marcmdo,  it  reeutido.  Meekina 
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in  Civil  Suit  Sentenced  to 
Wit/tout  Costs. 


When  a  defendant  commits  a  crime  for  which  he 
i-~.-iifmv<l  t«>  tin-  Stuti-  Prison,  the  plaintiff  may 
<li<.  ontinue  without  payment  of  costs. 

THE  plaintiffs,  in  July,  1802,  had  stipulated 
to  try  this  cause  at  the  next  Circuit  Court, 
.and  did  not  do  so. 

Mr.  M.  B.  Hildreth,  on  this  ground,  now 
moved  for  judgment  as  in  case  of  nonsuit. 

Mr.  ScJtoenhoren  read  an  affidavit,  which  was 
not  denied,  stating  that  the  defendant,  after 
the  commencement  of  the  suit,  and  before  a 
tri:i!  could  be  had,  was  sentenced  to  the  State 
Prison,  where  he  still  remained,  and  prayed  to 
discontinue  without  payment  of  costs. 

.\fr.  Van  Ness,  amicus  curice,,  mentioned,  that 
when  the  defendant  rendered  proceedings  use- 
less, the  court  was  always  disposed  to  permit  a 
plaintiff  to  discontinue  without  costs.  In 
Jackson,  on  the  demise  of  Ludlow,  v.  Webb, 
after  issue  joined,  the  defendant  abandoned 
the  possession,  and  the  lessor  of  the  plaintiff 
having  entered,  did  not  notice  the  cause  for 
trial.  The  defendant  then  moved  for  judg- 
ment as  in  case  of  nonsuit,  but  the  court  denied 
his  motion,  and  gave  leave  to  discontinue  with- 
out payment  of  costs.1 

Per  Curiam.  The  opinion  of  the  court  is, 
that  sufficient  has  been  shown  to  prevent  the 
judgment  of  nonsuit.  The  defendant  has  by 
his  own  act  deprived  the  plaintiffs  of  that 
117*]  *remedy  which  they  might  have  had 
against  his  person  ;  his  body  is  out  of  their 
reach,  and  that  by  his  own"  act.  It  is  not, 
therefore,  necessary  that  they  should  proceed 
and  incur  expenses  for  nothing,  as  there  is  not 
any  property  from  whence  they  can  be  re-im- 
bursed.  The  plaintiffs,  therefore,  are  entitled 
to  discontinue,  and  without  costs.4 

Motion  granted. 

HADCLIFF  and  LIVINGSTON,  Justices,  absent. 

Cited  in—  t  Hill,  598  ;  2  Abb.  N.  S.,  477  ;  6  Rob.,  670; 
1'Sheld.,  438. 

1.—  As  to  discontinuing  without  costs,  see  also 
Case  v.  Belknap,  5  Cow.,  422  ;  Honeywell  v.  Burns, 
*  Cow.,  121;  Helenwoth  v.  Wriglev,  1  Hall,  145; 
Labron  v.  Worain,  5  Hill,  373;  Fifleld  v.  Brown,  2 
Cow.,  503;  Ludlow  v.  Haskett,  18  J.  R.,  252;  Van 
Buren  v.  Fort,  4  Wond.,  209  ;  Arden  v.  Merritt,  1 
Wend.,  91  ;  Camp  v.  Gifford,  7  Hill,  169. 

2.  —  In  civil  cases,  the  principle  of  this  decision  is 
adopted.  Whenever,  therefore,  a  defendant  has  ob- 
tained his  discharge  under  an  insolvent  law,  the 
plaintiff  may  discontinue  without  costs.  Story  v. 
Hart,  1  Johns.  ;Rep.,  143.  But  unless  the  discharge 
be  obtained  he  will  not,  for  mere  insolvency  is  no 
ground  for  discontinuing  as  a  right.  Collins  v. 
Evans,  6  Johns.  Rep.,  333.  See  Shawe  v.  Wilmerden, 
2  Caines'  Kep.,  380, 

v.  Smith,  1  H.  Black.,  636.  On  the  arrest,  therefore, 
of  either  plaintiffs  or  defendants,  when  going  to  at- 
tend their  cause,  it  will  be  put  off,  and,  without 
costs,  if  there  be  any  collusion  with  the  creditor, 
until  the  return  of  a  ha.  cor.,  which  the  judge  at  N. 
P.  will  grunt.  Solomon  v.  Underbill,  1  Camp.,  229. 
Bail  attending  to  justify.  Meekins  v.  Smith,  uM 
mip.  So  persons  upon  recognizance  at  the  sessions. 
Boursv.  Tuckerman,  7  Johns.  Kep..  538.  Witnesses 
to  prove  a  will.  Morris  v.  Beach,  2  Johns.  Rep.,  294. 
For  the  purposes  of  protection,  all  before  whom 


THE  SAME  v.  LANE. 

Stipulation  —  Relief  'from  —  Restoration. 

If  a  plaintiff  get  relieved  from  his  own  stipulation 
he  restores  the  defendant  to  all  rights  as  he  stood 
when  the  stipulation  was  entered  into. 


causes  were  noticed  for  trial  at  the 
-  circuit  held  for  Ontario,  in  June,  1802. 
The  defendants  attended  with  their  witnesses, 
but  the  plaintiff  not  bringing  on  the  causes, 
the  defendants  agreed  to  waive  taking  advan- 
tage of  it,  provided  the  plaintiff  would  con- 
sent that  the  two  above  suits  should  abide  the 
decision  of  a  case  made  in  one  by  the  same 
plaintiff  against;  George  Brown,  which  turned 
on  the  same  point,  and  had,  together  with 
another  of  the  same  sort,  been  tried.  The 
plaintiff  acceded  to  the  proposition,  but  at  the 
last  term  applied  to  the  court  to  be  released 
from  his  engagement.  This  the  court  was 
pleased  to  order. 

Mr.  Emott  now  moved  for  judgment  of  nou- 
suit,  and  that  the  plaintiff  pay  the  costs  not 
only  of  not  proceeding  to  trial  in  1802,  but 
those  also  for  not  trying  at  the  last  circuit. 

He  contended,  that  as  the  agreement  was 
done  away  on  the  application  of  the  plaintiff, 
the  defendant  had  a  right  to  those  costs  which 
he  waived  only  in  consequence  of  that  agree- 
ment. The  agreement  was  the  consideration 
of  the  waiver,  and  the  consideration  being 
taken  away,  he  had  a  right  to  insist  on  not 
waiving.  Then  as  to  the  costs  of  the  last  cir- 
cuit, it  was  clear  he  was  entitled  ;  because,  as 
the  plaintiff  had  been  released  and  had  not, 
tried,  it  was  manifest  he  was  in  default  and 
costs  due. 

Mr.  Stuart,  contra,  read  an  affidavit,  stating 
that  the  rule  to  discharge  the  agreement  was 
made  at  the  latter  part  of  the  last  term,  and 
that,  from  the  late  information  he  received  of 
it,  he  could  not  avail  himself,  at  the  last  cir- 
cuit, of  the  advantage  it  afforded. 

Per  Curiam.  The  application  is  for  judg- 
ment as  in  case  of  nonsuit,  and  to  pay  two  sets 
of  costs;  those  of  June  *1802.  and  [*1  18 
those  of  the  last  circuit.  Four  causes  were 
depending;  two  were  tried,  and,  after  the 
court  rose,  there  was  a  stipulation  that  the 
two  causes  not  tried  should  abide  the  same 
event  as  those  which  had  been  tried.  An  ap- 
plication was  made  in  May  last  to  be  relieved 
(see  ante,  1,  Borjert  and  Lewis  v.  HUdreth, 
when  he  will  not  be  relieved);  that  the  two 
causes  not  tried  might  be  restored,  and  the 
plaintiff  not  bound  by  his  stipulation.  This 
was  ordered,  and  the  causes  restored  as  in 
June,  1802.  If  the  plaintiff  was  relieved,  the 
defendant  was  also  ;  and  then  the  stipulation 

proceedings  in  a  cause  are  judicially  heard,  are 
quasi  a  court  of  justice.  Commissioners  of  bank- 
rupt (Ardinge  v.  Flower,  8  D.  &  E.,  524),  arbitrators 
(Spencer  v.  Stewart,  3  East,  89),  and  referee  under  a 
rule  at  N.  P.  (Moore  v.  Booth,  3  Ves.,  Jun.,  350.) 
Waiting  at  a  coffee-house  from  day  to  day,  if  in  the 
vicinity  of  the  court,  is  held  to  be  within  the 
mm-nndo.  Childerton  v.  Barrett,  11  East,  439.  Stay- 
ing in  the  afternoon  to  dine  at  a  tavern  in  the 
neighborhood  of  the  court,  within  that  of  redeundo. 
I  Llghtfoot  v.  Cameron,  2  Black.,  1113. 
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being  vacated,  the  causes  must  stand  in  the 
same  situation  as  in  June,  1802.  If  the  defend- 
ant had  then  applied,  nothing  appears  why  the 
rule  should  not  then  have  been  granted,  at  least 
a  rule  to  stipulate  and  pay  costs.  The  only  rea- 
son to  excuse  now  offered  is  that  the  plaintiff 
did  not  receive  notice  of  his  own  rule.  Both 
circuits  mentioned  have  passed  without  trial ; 
therefore  the  defendant  must  have  the  effect 
of  his  motion,  unless  the  plaintiff  stipulate  to 
try  the  cause  at  the  next  circuit,  and  pay  the 
costs  of  that  in  June  last. 

On  stipulating  and  paying  costs, 

1 

Motion  denied. 

RADCLIFF  and  LIVINGSTON,  Justices,  absent. 

Cited  in-53  N.  T.,  540;  13  How.  Pr.,  25. 
See  S.  C.  Col.  &  Cai.,  193. 


SPENCER  v.  WEBB,  on  Scire  Facias. 

Sci.  fa. — Notice — Pleading — Default — Time — 
Setting  Aside. 

On  sci.  fa.  notice  of  entry  of  the  rule  to  appear 
and  plead  need  not  be  given,  as  the  services  of 
a  sci.  fa.  is  notice  of  itself,  and  the  default  may  be 
entered  on  expiration  of  the  rule;  but  judgment 
cannot  be  entered  till  four  days  after ;  if  it  be,  the 
judgment  will  be  set  aside,  and  the  default,  if  regu- 
lar, stand. 

No  default  ever  set  aside  when  regular,  except 
accounted  for  to  the  satisfaction  of  the  court. 

THE  facts,  as  they  appear  by  affidavit,  were 
as  follows: 

The  defendant  was  served  with  a  scire facias 
on  Tuesday,  the  3d  of  May  last,  which  was 
returned  scirefeci  on  the  10th.  On  the  same 
day  the  plaintiff  entered  a  rule  for  the  defend- 
ant to  appear  in  four  days,  and  plead  in  twen- 
ty after  notice,  or  that  his  default  be  en- 
tered. Notice  of  the  rule  was  not  given, 
nor  was  it  put  up  in  any  conspicuous  part  of 
the  clerk's  office,  nor  was  any  affidavit  of  no- 
tice on  file.  Default  was  entered,  without  any 
such  affidavit,  on  the  14th  of  May,  on  which 
day  the  plaintiff  entered  his  judgment  also. 
The  defendant  swore  to  a  just  and  material 
defense,  and  that  he  had  paid  the  plaintiff  six 
hundred  dollars  which  had  not  been  allowed 
him,  and  offered  to  let  the  judgment  stand  as 
a  security. 

Mr.  Van  Vechten,  upon  an  affidavit  stating 
the  above  facts,  moved  to  set  aside  the  default 
and  judgment  thereon,  and  that  the  defendant 
be  let  in  to  plead. 

Mr.  Spencer.  Several  grounds  of  objection 
119*]  may  be  taken  *to  the  proceedings. 
One  is,  that  notice  ought  to  have  been  given 
of  the  return  of  the  sci.  fa.  and  of  the  rule 
entered.  From  the  fourth  rule  of  this  court, 
made  in  April  Term,  1796  (Col.  Cas.,  2,  3),  it 
appears  that  rules  to  appear  on  sci.  fa.  and  in 
ejectment,  are  placed  on  the  same  footing.  It 
is  not  necessary,  on  entering  the  rule,  to  give 
notice  that  the  rule  has  been  entered.  The 
notices  bj-  the  xd.  fa.  and  in  ejectment,  by  the 
declaration,  are  tantamount.  When  the  attor- 
ney appears,  then  notice  is  required  ;  but  a  sci. 
fa.  is  notice  in  itself .  The  default,  therefore, 
being  regularly  entered,  must  stand.  The 
next  question,  then,  is  whether,  if  the  proceed- 
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ings  are  correct  in  entering  the  default  in  four 
days,  the  court  will  let  the  defendant  in,  on 
the  merits  ?  Griswold  v.  Stoughton  (ante,  6), 
decided  the  last  term,  is  in  point,  that  as  there 
is  no  account  given  for  not  appearing,  the  de- 
fault is  correct,  and  will  not  be  set  aside. 
There  is  no  excuse  for  not  entering  an  appear- 
ance, and  for  four  days  the  defendant  certain- 
ly slept.  In  Edwards  ads.  M'Kinstry  (Cole. 
Cas.,  124),  the  court  said  that  a  default  must 
always  be  accounted  for. 

Mr.  Grra7iam,  amicus  curice,  observed  that  it- 
being  a  point  of  practice  of  some  importance, 
he  begged  leave  to  mention  that,  according  to 
the  English  practice,  when,  on  a  sci.  fa.,  to  re- 
vive, two  nildls  were  returned,  judgment  was 
signed  of  course  on  showing  the  returns  to 
the  officer. 

Mr.  Van  Vecliten.  We  are  not  to  obtain  the 
effect  of  our  motion  for  two  reasons.  Because, 
according  to  the  English  practice,  there  are  no 
rules  on  a  sci.  fa.,  and  because  no  account  is 
given  for  the  default.  As  to  the  first, 
whatever  the  practice  may  be  in  England,  our 
courts  have  established  that  a  four  day  rule  is 
to  be  entered  on  the  return  of  the  writ,  and 
then  the  ordinary  rule  is  to  be  given,  and  if 
the  default  be  not  entered,  the  defendant  may 
come  in  at  any  time.  A  scire  facias  is  to  all 
intents  a  new  suit,  and,  therefore,  there  should 
be  the  same  practice  as  in  other  cases ;  there 
may  be  a  plea,  &c.  In  this  the  default  has 
produced  no  injury.  There  could  be  no  judg- 
ment till  next  term.  Therefore,  this  rigid  rule 
of  saying  that  if  you  do  not  account  we  will 
not  hear  you,  though  you  give  evidence  of 
*reasons  for  our  interference,  can  have  [*12O 
no  force  when  we  apply  to  the  discretion  of 
the  court.  The  power  used  in  these  cases  is 
founded  on  justice,  and  whenever  anything 
like  injustice  presents  itself,  the  court  will 
interpose  and  see  that  no  advantage  is  taken. 
Here  the  dlfendant  offers  to  let  the  judgment 
stand,  therefore  the  plaintiff  runs  no  risk,  as 
the  defendant's  lands  are  bound.  He  swears 
six  hundred  dollars  have  been  paid  on  the 
judgment.  The  question  then  is,  whether  the 
defendant  does  not  necessarily  deserve  favor. 
Whether  the  plaintiff  shall  have  execution  for 
six  hundred  dollars  more  than  are  due,  when 
merits  are  sworn  to.  That  the  plaintiff  is  able 
to  repay  it  is  no  answer ;  the  oppression  of  thus 
wringing  so  much  from  the  defendant  may  be 
intolerable.  Notice,  either  express  or  con- 
structive, is  necessary  to  a  default ;  here  there 
is  neither.  Griswold  v.  Stoughton  docs  not 
apply;  it  was  a  mere  irregularity  and  no  affi- 
davit of  merits.  The  court  cannot  too  much 
bear  in  view  that  no  injury  can  result  by  let- 
ting the  defendant  in  to  plead. 

Mr.   Spencer,  in  reply,  said  he  had  strong 
doubts  whether,  on  a  scire  facias,  there  could 
be  any  defense1  except  nul  tiel  record,  or  the 
judgment  satisfied. 
I 

1. — To  a  svi.ftt.  the  defendant  may  plead  in  abate- 

I  ment,  or  in  bar.  2  Inst.,  470.  Hut  he  can  plead  nothing 

;  in  bar  which  he  might  haw  pleaded  to  the  original 

action.    This  rule,  as  to  pleading,  applies  equally, 

though  the-  judgment  be  by  confession.    Th;>ref  ore. 

if  there  be  imy  matter  prior  to  the  judgment  which 

might  be  urged  against  the  execution  sought  by  the 

act.  fa.,  the  court  must  be  applied  to  by  motion,  as 

it  cannot   be  pleaded.    M'Farlan  v.  Irvin,  8  Johns. 

Rep.,  78.    But  where  the  judgment  wits  on  a  war- 
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P»r  Curium.  It  appears  that  the  defendant 
did  not  enter  any  appearance  before  the  expi- 
ration of  the  rule,  nor  indeed  was  it  until 
some  weeks  after  that  any  appearance  was  en- 
tered. It  is  suggested  in  answer,  that  notice 
ought  to  have  been  served  of  the  entry  of  the 
rule ;  this  is,  on  the  other  hand,  denied,  and 
rightly.  The  default,  therefore,  is  regular, 
and  no  reason  whatever  is  assigned  how  it  has 
been  incurred.  In  all  such  cases  we  have  de- 
termined to  hold  the  party  to  his  default.  The 
rule1  of  this  court  says,  "  Upon  the  return  of 
writs  of  sd.  fa.,  if  the  defendant  be  returned 
warned,  or  the  second  writ  be  returned  nihil, 
121*J  the  defendant  shall  *appear  in  four 
days,  or  judgment  shall  be  entered  by  default." 
Therefore  the  entry  of  the  default  is  perfectly 
consistent  with  the  practice  of  the  court,  and 
must  remain.  But  as  judgment  ought  not  to 
have  been  signed  till  four  days  after,  and  it 
appears  to  have  been  done  on  the  very  day, 
that  is  irregular,  and  therefore  must  be  set 
aside.*'3 

Motion  granted,  as  to  setting  aside  judgment 
only. 

RADCLIFP  and  LIVINGSTON,  Justices,  ab- 
sent. 

Cited  in— 1  Wend.,  14. 
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N  partition.  ' 


The  defendants  had  not  appeared,  and  the 
act  not  specifying  any  mode  of  compelling 
them  to  come  in,  Mr.  Woods,  on  behalf  of  Mr. 
Riggs.  moved  for  the  following  rule,  which, 
after  being  submitted  to  the  court  for  perusal, 
was  ordered. 


RULE. 

NEW  YORK  SUPREME  COURT. 
William  Neilson 


IN  PARTITION, 


NEILSON 

C.  COX,  M.  BEEKMAN,  AND  A.  H.  BEEK- 
MAN  ET  ux. 

Partition — Default. 

In  partition,  if  the  defendants  do  not  appear,  the 
court  will,  on  motion,  make  an  order  for  partition 
as  prayed. 

l.-Rule  of  October,  1791,  Col.  Gas.,  31. 

2.— On  a  verdict  a  rule  n  1st  for  judgment  may  be  en- 
tered on  the  first,  or  any  other  day  in  term  (Rose  v. 
Rock,  6  Johns.  Rep.,  330),  though  an  jitter  to  stay 
proceedings  has  been  obtained.  (HacKley  v.  Hastie 
and  Patrick,  3  Johns.  Rep.,  252.)  But  even  an  inter- 
locutory judgment  on  a  default  cannot  be  entered 
in  vacation,  though  a  term  has  elapsed  since  enter- 
ing the  default.  (Hogeboom  v.  Genet,  6  Johns. 
Rep.,  325.)  Before  a  default  can  be  entered,  for 
want  of  a  plea,  there  must  be  twenty  days  after  ser- 
vice of  notice,  which  are  counted  one  day  exclu- 
sive, and  one  day  inclusive;  that  is,  you  exclude 
the  day  whereon  the  service  is  made,  and  include, 
as  within  time,  the  twentieth  day  afterwards,  within 
the  whole  of  which  day  the  defendant  has  to  plead, 
and  a  default  cannot  be  entered  till  the  day  after,  or 
on  the  twenty-second  day.  (Hoffman  v.  Duel,  5 
Johns.  Rep.,  232.)  If  the  time  thus  calculated  expire 
on  Sunday,  the  default  cannot  be  entered  till  the 
Tuesday,  for  the  defendant  has  the  Monday,  be- 
cause he  is  entitled  to  twenty  law  days,  and  Sunday 
being  iliett  won  jurMicus,  is  as  no  day.  (Cock  t'. 
Bunn,  0  Johns.  Rep.,  326.)  If  this  mode  of  calcula- 
tion had  been  adopted,  the  default  would  have  been 
entered  too  soon :  for  it  was  entered  on  the  four- 
teenth, on  a  return  of  the  tenth.  The  English  rule 
on  sci.  fa.  expires  four  days  exclusive  of  the  day  on 
which  given  (2  Tidd,  1040,  last  ed. );  it  would  seem, 
therefore,  that  according  to  our  rule  the  calcula- 
tion of  time  on  a  rule  in  sci.  fa.  to  appear,  varies 
from  the  English,  and  from  that  on  a  rule  to  plead. 
The  words  of  the  4th  rule  of  April,  1796,  are  a  rule 
"of  four  days."  The  English  practice  is  to  enter 
judgment  on  the  day  of  default  in  appearing. 

3.— For  proceedings  to  revive  a  judgment,  see  Code 
of  Procedure,  sec.  376,  et  seq. 

rant  of  attorney,  as  the  defendant  could  have  bad 
no  opportunity  of  pleading,  the  Court  of  King's 
Bench  has  ordered  an  issue  to  let  in  the  defense  of 
usury.  Cook  v.  Jones,  Cowp.,  727.  The  defendant 
may  also  plead  in  abatement,  that  there  were  not 
fifteen  days  between  the  teste  and  return  (Nares  v. 
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Catharine  Cox,  Magdalene 
Beekman,  Abraham  H. 
Beekman  and  Johannah 
his  wife. 


The  defendants  having  neglected  to  answer 
or  to  plead  to  the  petition  of  the  plaintiff, 
within  the  time  allowed  them  by  a  rule  of  this, 
court  for  that  purpose,  and  it  appearing  by 
the  said  petition  that  the  plaintiff  is  seized  in 
fee-simple,  as  tenant  in  common,  of  two  undi- 
vided fifth  parts  of  the  premises  in  the  said 
petition  mentioned,  and  that  the  defendant 
Catharine  Cox  is  seized  in  fee-simple,  as  ten- 
ant in  common,  of  one  equal  undivided  fifth 
part  thereof,  and  that  the  defendant  Magda- 
lene Beekman  is  seized  in  fee-simple,  as  tenant 
in  common,  of  one  equal  undivided  fifth  part 
thereof,  and  that  the  defendants,  Abraham  H. 
Beekman  and  Johannah  his  wife,  in  right  of 
the  said  Johannah,  are  seized  in  fee-simple  of 
one  equal  undivided  fifth  part  thereof,  which 
not  being  denied,  the  court  doth  therefore  de- 
termine the  rights  of  the  said  parties  to  be,  as 
in  the  said  petition  is  stated  :  Whereupon,  and 
on  motion  of  Mr.  Riggs,  attorney  *for  [*122 
the  plaintiff,  it  is  ordered,  that  partition  of 
the  said  premises  be  made  between  the  said 
parties  according  to  their  said  respective  rights, 
and  it  is  ordered,  that  A.  B.,  C.  D.  and  E.  P., 
being  three  reputable  freeholders  of  the 
city  of  New  York,  be,  and  they  are  hereby 
appointed  commissioners  to  make  the  said  par- 
tition among  the  said  parties,  quality  and 
quantity  relatively  considered,  according  to 
the  respective  rights  of  the  parties  afore 
said.  Partition  as  prayed. 

Ordered  accordingly. ' 

The  commissioners  are  named  by  the  party 
to  the  court,  and  if  approved  of,  appointed 
according  to  the  nomination. 

RADCLIFF  and  LIVINGSTON.  Justices,  ab- 
sent. 


1. — For  proceedings  for  the  partition  of  real  estate, 
see  Code  of  Procedure,  sec.  448 ;  Myers  v.  Rasbark, 
4  How.  Pr.  Rep.,  83:  Barker  v.  Stiiwell,  3  Id.,  318; 
Row  v.  Row,  4  Id.,  133:  Traver  v.  Traver,  3  Id.,  351 ; 
Reed  v.  Child,  4  Id.,  125. 

Earl  of  Huntingdon,  Lut.,  9, 12),  and  for  want  of 
these  fifteen  days  the  Supreme  Court  has  set  aside, 
on  motion,  the  proceedings  on  a  NCI',  fa.  (Woodman 
et  al.  ads.  Little,  Col.  Cas.,  54),  as  a  wire  facia*  is  a 
judicial  writ.  See  Coin.  Dig.,  title  Abatement  (H. 
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WOODS  t».  VAN  RANKIN. 

Venue— Change  of. 

To  change  the  venue  in  a  transitory  action,  very 
.special  cause  must  be  shown. 

MR.  VAN  VECHTEN  moved  to  change  the 
venue  from  New  York  to  Albany,  in  an 
action  on  the  following  promissory  note : 
"  On  or  before  the  18th  day  of  February  next, 
for  value  received,  I  promise  to  pay  at  The 
Bank  of  Albany,  to  Maus  R.  Van  Ranken  or 
•order,  seven  hundred  and  twenty-five  dollars. 
Witness  my  hand  this  9th  day  of  August, 
1802.  "  DERICK  TEN  BKOECK." 

•>  The  deposition  on  which  he  moved  stated  it 
to  have  been  given  on  a  usurious  considera- 
tion, but  did  not  set  forth  in  what  the  usury 
consisted,  nor  between  whom  it  had  passed. 

Mr.  Woods  read  an  affidavit  made  by  the 
agent  of  the  plaintiff,  who  was  the  second  in- 
dorsee, denying  all  usury  in  himself,  or  any- 
one else,  to  his  knowledge,  and  that  the  note 
was  taken  in  part  payment  for  a  bonafide  sale 
of  goods  in  New  York.  In  addition  to  this, 
Mr.  Woods  insisted  on  the  general  rule,  that 
in  transitory  actions  the  venue  is  never  changed 
•except  on  very  cogent  and  strong  circum- 
stances. He  also  relied  on  the  deficiency  of 
the  defendant's  affidavit. 

Per  Curiam.  This  is  an  appplication  to 
change  the  venue  in  a  transitory  action  ;  spe- 
cial cause  ought,  therefore,  to  be  shown.1  We 
are  of  opinion  that  what  has  been  done  is  not 
sufficient  to  take  the  case  out  of  the  general 
rule  adopted  with  respect  to  suits  of  this  nat- 
ure. The  defendant  ought  to  have  offered  as 
much  to  change,  as  the  opposite  party  would 
have  been  obliged  to  allege  in  order  to  retain. 
Supposing,  therefore,  that  to  be  the  criterion, 
123*]  he  ought  to  *show  when  the  usury 
•originated,  and  that  the  witnesses  resided 
here  ;  but  the  affidavit  does  not  state  when 
the  usury  took  place,  nor  that  the  cause  of 
action  arose  in  Albany.  For,  though  the  note 
is  apparently  made  here,  and  payable  at  the 
Bank  of  Albany,  it  was  negotiated  in  New 
York,  and  the  presumption  is,  it  was  made 
where  it  was  passed.  The  doctrine  now 
acted  upon  is  established.  (ID.  &  E.,  781  ; 
<  Foster  v.  Taylor.)  It  is  necessary  to  show 
that  the  cause  of  action  arose,  and  that 
material  testimony  is  to  be  given  in  the 
place  where  the  venue  is  to  be  removed.  The 
•defendant,  therefore,  can  take  nothing  by  his 
motion. 

Motion  denied* 

RADCLIPP  and  LIVINGSTON,  Justices,  ab- 
sent. 

1. — Jenkins  ads.  Union  Turnpike  Company.Caines' 
Prac.,  126;  Sayer  &  Kurd  r.  Brovoort,  Id.  Ih.;  Slos- 
son  ads.  Wheaton,  Col.  Cas.,  121 ;  Baker  v.  Sleight,  2 
Caines'  Rep.,  46  ;  Gibbs  adx.  Scott,  Col.  Cas.,  127. 

2. — In  transitory  actions  the  courts  are  not  dis- 
posed to  take  from  the  plaintiff  his  right  of  electing 
the  venue  (Holcroft  r.  Colwest,  Andr.,  65) :  there- 
fore, on  an  award  day  it  has  been  refused  (Whit- 
burn  v.  Staines,  2  Bos.  &  Pull.,  335) ;  yet  on  a  prom- 
issory note  it  may  be  changed  (Kirk  v.  Broad,  Say., 
7),  especially  if  some  serious  inconvenience  will 
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Notice  of  Tinal — Countermand — Costs  of  Wit- 


It  a  plaintiff  notice  his  cause  for  trial,  and  after- 
wards countermand  it,  he  must  pay  the  defendant 
the  intermediate  costs  of  sultpoenaing  his  witnesses. 

MR.  WOOD  WORTH  moved  for  judgment 
as  in  case  of  nonsuit,  for  not  proceeding 
to  trial  according  to  notice,  on  an  affidavit 
stating  that  the  cause  being  duly  noticed,  the 
defendant  issued  and  served  subp&nas  on  his 
witnesses,  after  which  the  notice  was  counter- 
manded. 

Mr.  Schoenhoven,  contra,  read  an  affidavit 
stating  that  the  plaintiff,  for  want  of  material 
witnesses,  who  could  not  then  be  found,  was 
unable  to  proceed  to  trial,  and  that  notice  of. 
countermand  had  been  given  four  days  be- 
fore the  Circuit  Court ;  he  therefore  insisted 
there  was  no  ground  for  the  application,  and 
that  from  the  principle  of  Brandt  v.  Buck- 
hout  (ante,  113),  the  defendant  could  not  only 
take  nothing  by  his  motion,  but  the  plaintiff 
was  entitled  to  his  costs  for  opposing. 

Mr.  Woodworth  distinguished  this  from  the 
case  mentioned  by  the  defendant's  having  been 
here  put  to  costs. 

Per  Curiam.  The  only  question  here  is, 
who  shall  pay  the  expense.  The  plaintiff 
must  certainly  bear  the  charges  of  his  own 
countermand  ;  that  and  the  notice  are  equally 
his  acts  ;  the  expenses  therefore  incurred  after 
notice,  always  fall  to  him,  when  he  counter- 
mands. The  judgment  of  nonsuit  must, 
therefore,  be  refused,  but  the  plaintiff  to  pay 
the  defendant  the  costs  of  subpoenaing  his 
witnesses  prior  to  the  countermand.3 

On  payment  of  costs  up  to  the  counter- 
mand, '  A 

Motion  denied. 

-  RADCLIPP    and    LIVINGSTON,   Justices,   ab- 
sent. 


*MARTIN  [*124 

v. 

BRADLEY,  B.  AND  N.  BEACH,  Administrat- 
ors of  E.  BEACH,  late  Sheriff  of  Onondaga. 

Escape — SJieriff's  Administrators — No  Cause  of 
Action. 

Debt  will  not  lie  against  the  administrators  of  a 
sheriff  for  an  escape  in  the  lifetime  of  their  intest- 
ate. 

arise  from  denying-  the  application.  (Evans  v. 
Weaver,  1  Bos.  &  Pull.,  20.)  But  in  the  C.  P.  engaging 
to  give  evidence  on  a  count  on  a  promissory  note, 
in  the  county  where  the  venue  was  laid,  has  been 
held  a  sufficient  cause  for  denyinga  change.  (Duke 
of  Bedford  v.  Bray,  Barnes,  491 ;  Downes  v.  Brian, 
2  Black.,  993.)  See  ante,  p.  4,  n.  a. 

3.— See  2  Rev.  Stat.,  618,  sec.  36 ;  Keys  v.  Beardsley, 
18  J.  R.,  135;  2  Wend.,  241;  1  Id.,  97;  Jackson  v. 
Brown,  1  Cai.  R..  484. 
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CltutionK.  -  Dyer,  271  a.  (Ji) ;  Fite.,  N.  B.,  121  A.  n.  a. 

DEBT  against  the  administrators  of  tin-  sher- 
iff of  Onondaga  for  an  escape  in  the  life- 
time of  their  intestate. 
General  demurrer  to  the  declaration. 

Mr.  1/i'iny  in  support  of  the  demurrer.  The 
prex-nt  question  will  give  but  little  trouble  to 
the  court,  for  as  it  is  debt  for  an  escape  against 
the  administrators  of  a  sheriff,  it  will  be 
brought  to  a  single  point,  whether  this  suit 
does  not  fall  within  the  rule  of  actio  personal-is 
moritur  cum  persona.  It  is  founded  on  a  tort, 
arising  ex  delicti)  of  the  intestate.  3  Black. 
Com.,  302.,  is  express  that  it  is  not  maintain- 
able, because  the  right  against  the  intestate  is 
derived  ex  delicto,  and  therefore  dies  with  the 
person.  In  the  case  of  Hamblyv.  7Vo«(Cowp., 
'  875),  Lord  Mansfield,  in  settling  the  meaning 
and  extent  of  the  rule  now  insisted  on,  specifies 
the  action  of  escape  against  a  sheriff,  as  one 
which,  from  its  cause,  dies  with  the  person. 
It  is  an  injury  ex  maleflcio,  from  which  the 
intestate  derived  no  advantage  to  himself,  and 
this  is  the  principle  on  which  his  personal  rep- 
resentative is  not  answerable.  (Ibid.,  376.) 
The  same  doctrine  is  to  be  found  in  Fitzh.  N. 
B.,  121,  A.,  n.  a..  In  Benciek  v.  Andrews  (6 
Mod.,  126, 'case  171).  In  Dyer,  271,  a.,*  the 
same  principle  is  acknowledged,  for  it  is  there 
ruled,  that  debt  for  an  escape  will  not  lie 
against  an  heir.  And  in  Whttacres  v.  Onelsey 
el  al. ,  Executors  (Dyer,  322,  a  ),  it  was  held  that 
it  could  not  be  supported  against  the  warden 
of  the  fleet.  From  these  authorities  it  is  evident 
the  action  cannot  be  maintained. 

Mr.  Russel,  contra,  merely  referred  the  court 
to  Com.  Dig,,  tit.  Administration,  and  the 
1 25*]  authorities  there,  to  prove  *that  when 
the  ground  of  complaint  rested  on  tort,  or  mis- 
feasance, there  was  a  remedy  against  the  ad- 
ministrator. / 

Per  Curiam.  The  law  has  been  settled, 
both  from  the  time  of  Dyer  and  Fitzherbert, 
as  stated  by  the  counsel  for  the  defendant ; 
judgment  must,  therefore,  be  in  favor  of  the 
demurrer. 

Judgment  for  tJie  demurrer* 
Cited  In— 9  Wend.,  33;  5  Hun.  210. 


THE  PEOPLE  v.  SHAW. 

1.  Indictment — Forcible    Entry    and  Detainer. 
2.  Id. — Quashing — Costs— He-restitution. 

An  Indictment  for  forcible  entry  and  detainer 
must  state  a  seisin  in  the  prosecutor  at  the  time  of 
the  entry,  and  also  show  an  entry  by  the  defendant. 

1.— It  was  not  the  point  in  question,  but  a  dictum 
of  Powell,  J.,  which  Holt  said  he  had  known  ad  judged 
contrary.  The  law,  however,  is  clearly  as  in  Humbly 
v.  Trott. 

2.— That  was  against  the  heir  of  the  jailer. 

3.— 8.  P.  1  Roll.  Abr.,  921 ;  Mason  v.  Dix,  W.  Jones, 
173.  8.  C.  Latch,  167.  But  an  executor  may  bring 
case  against  a  sheriff  for  a  false  return  of  a  levy. 
Williams  v.  Carey,  1  Salk.,  12.  Though  the  executors 
of  a  sheriff  cannot  maintain  case  against  a  jailer 
for  an  escape  of  prisoners  committed  to  his  custody 
by  their  testator.  Kain  et  al.  v.  Ostrander,  8  Johns. 
Hep.,  207. 

See  also  The  People  v.  Gibbs,  9  Wend.,  29 ;  Cravath 
v.  Plympton,  13  Mass.  R.,  454. 
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To  entitle  to  costs  on  quashing  an  indieiment,  it 
must  appear  that  the  party  traversed  the  indict- 
ment. 

This  court  may  grant  re-restitution. 

Citations— Bacon,  Vol.  II,  pp.  561,  582.  565,566  E; 
Cro.  Jac.,  214;  Id.,  639  ;/d.,  19,  20,  151;  1  Hawk.,  ch. 
64,  sec.  40 ;  Beebe  v.  People :  I  Rev.  Laws,  140. 

THE  defendant  was  indicted  in  the  court  be- 
low for  a  forcible  entry  and  detainer  and 
convicted. 

A  writ  of  restitution  having  issued,  the  pro- 
ceedings were  brought  up  by  certiorari. 

The  indictment  stated  that  "  Samuel  Miller- 
man,  of  the  town  of  Hoosick,  in  the  County  of 
Rensselaer,  yeoman,  long  since  lawfully  and 
peacefully  was  seized  in  his  demesne  as  of  fee 
of  and  in  one  messuage  consisting  of  a  dwell- 
ing-house with  the  appurtenances  in  Hoosick, 
in  the  county  aforesaid,  and1  Cornelius  Shaw 
of  the  said  town  of  Hoosick,  and  county  afore- 
said, laborer,  on  the  fourteenth  day  of  instant 
March,  at  the  said  town  of  Hoosick,  and  county 
aforesaid3,  with  strong  hand  and  armed  force 
the  said  messuage  or  freehold  aforesaid,  did 
without  law  or  right  detain,  and  him  the  said 
Samuel  Millerman  thereof,  and  with  strong 
hand  and  armed  force  so  did  keep  out  from 
the  said  messuage,  with  the  appurtenances 
aforesaid,  from  the  said  fourteenth  day  of 
inst.  March,  in  this  present  year  of  our  Lord 
one  thousand  eight  hundred  and  one,  until  the 
day  of  the  taking  of  this  inquisition,  with  like 
strong  hand  and  armed  force,  *did  keep  [*  1 26 
out,  and  doth  yet  keep  out,  to  the  great  dis- 
turbance of  the  peace  of  the  people  of  this 
State,  and  the  form  of  the  statute  in  such  case 
made  and  provided." 

Mr.  Emott  now  moved  to  quash  the  indict- 
ment, and  for  a  writ  of  restitution.  He 
took  several  exceptions  to  the  indictment,  but 
inshted  only  on  the  sixth  and  seventh,  which 
were, 

"  6th.  That  it  did  not  appear  that  the  seisin 
of  the  said  Samuel  Millerman  continued  until 
the  time  of  the  alleged  force. 

*"7th.  That  it  was  not  stated  in[*127 
what  manner,  or  at  what  time,  the  defendant 
entered  on  the  premises,  or  that  he  entered  at 
all." 

He  said,  it  was  indispensable  to  show  that 
the  seisin  of  the  prosecutor  continued  to,  and 
at  the  time  of,  the  forcible  entry  ;  whereas  it 
was  only  stated  he  was  "long  since  seized." 
(4  Com.  Dig.  tit.  Forcible  Entry,  D.  3.,  D.  4.) 
The  seventh  exception  is  fatal  on  the  authority 
of  1  Hawk.  (42,  bk.  1,  ch.  64,  sec.  40),  for  it 
must  be  made  to  appear  in  what  manner  and 
at  what  time  the  defendant  entered,  or  at  least 
that  he  did  enter,  neither  of  which  are  shown. 

Mr.  Foot,  contra.  Two  objections  may  be 
made  to  this  motion.  First,  that  as  it  comes  be- 
fore the  court  on  certiorari,  errors  ought  ta 
have  been  assigned  ;  the  motion  to  quash  is 

1.— The  indictment  should  have  stated  here  "  beiny 
so  seized,  one,"  &c. 

2.— Here  an  entry  should  have  been  stated.  "  The 
said  messuage  with  the  appurtenances  situate  In  thy 
town  of  Hoosick  aforesaid,  with  force  and  arms,  and 
with  strong  hand,  unlawfully  did  enter,  and  the 
said  S.  M.  from  peaceable  possession  of  the  said  mes- 
suage with  appurtenances  then  and  there,  with  force 
and  arms,  and  with  strong  hand,  unlawfully  did  ex- 
pel and  put  out,"  &c.  See  Rex  v.  Storr,  3  Burr., 
1698. 
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therefore  improper.  There  is,  to  be  sure,  no 
express  authority  for  this  position,  but  it  may 
be  supported  on  general  principles ;  where  pro- 
ceedings are  removed,  and  a  return  made,  the 
practice  is  to  assign  errors.  The  only  ground 
is,  that  by  the  charge  in  the  indictment  it  does 
not  appear  when  the  forcible  entry  took  place. 
The  entry  is  not  material,  the  detainer  is  the 
crime  ;  the  statute  is  against  either  forcible 
entry  or  detainer,  therefore  unnecessary  to 
state  more  than  the  detaining.  From  the 
nature  of  the  transaction,  and  the  authority 
being  given  to  the  magistrates,  complaints  of 
this  kind  must  necessarily  be  before  such  as  are 
not  acquainted  with  forms,  and,  therefore,  the 
court  will  not  insist  on  a  rigid  adherence  to  them. 
128*J  *Mr.  Emott,  in  reply.  The  practice 
now  adopted  is  that  of  every  day.both  in  this  and 
the  English  courts.  Because  the  authority  in 
cases  of  this  sort  is  given  to  magistrates,  it  is 
contended  that  no  kind  of  forms  are  to  be  ob- 
served ;  the  power  is  of  a  dangerous  nature, 
and  in  a  degree  gives  a  right  to  try  titles  to 
land  ;  this  court  will,  therefore,  keep  it  under 
strict  control.  The  most  important  fact  is 
totally  omitted  ;  the  entry  by  force  when  the 
seisin  was  in  Millerman.  This  ought  to  have 
fully  appeared  ;  whereas  his  seisin  is  said  to 
have  been  "  long  since,"  and  might  have  been 
continued.  The  statute  is  particularly  framed 
against  forcible  entries  :  the  detaining  is  only 
a  continuation  of  the  crime  of  forcible  entry  ; 
for  if  the  entry  was  by  right,  and  peacebly,  the 
defendant  might  be  entitled  to  detain  by  force. 

LEWIS,  Cli.  J.,  delivered  the  opinion  of  the 
court.  There  are  two  substantial  and  incurable 
defects  in  this  indictment. 

1.  It  doth  not  state  that  the  prosecutor  was 
seized  at  the  time,  &c.,  not  even  by  implica- 
tion, and  this  is  necessary  to  be  stated.1  (Bacon, 
tit.  Forcible  Entry  and  Detainer,  E.  Vol.  II.,  p. 
129*]  *561,  562,  566;    Cro.  Jac.,  214;   Sir 
Niclwlas  Poynt's  case,  Ibid.,  639 ;  Bridge's  case.) 

2.  It  does  not  state  any  entry,  peaceable  or 
forcible,  by  defendant,  which  must  be  stated  ; 
for  without  an  entry,  it  does  not  appear  but 
the  party  was  in  possession  a  sufficient  length 
of    time  to    justify  his  detaining  by  force. 
(Bacon,  tit.  Forcible  Ent.,  and  Det.  E.  or  Vol. 
II.,  562,  566  ;  Cro.  Jac.,  19,  20,  151  ;  1  Hawk., 
ch.  64,  sec.  40.) 

1. — But  had  a  seisin  of  the  prosecutor,  at  the  time 
of  entry,  been  alleged,  even  by  implication,  it  would 
have  been  sufficient.  Wroth  and  Cupel's  case,  3 
Leon.,  103 ;  4  Leon.,  197.  As  if  the  indictment  had 
stated  that  the  defendant  "  entered,  expelled  and 
disseized"  the  prosecutor.  Uhisup.  Though  where  it 
only  set  forth  the  entry,  and  that  the  defendant  held 
out  the  prosecutor*'  disseised,  expelled  and  ejected," 
the  indictment  was  quashed,  because  the  expulsion, 
&c.,  were  not  positively  stated.  The  King:  v.  Dorny, 
1  Salk.,  260.  A  seisin  must  be  shown  though  the 
entry  be  on  a  lessee,  in  which  case  it  is  stated  as  on 
the  freehold  of  B  in  the  possession  of  A.  The  Queen 
v.  Taylor,  7  Mod.,  123.  An  entry  on  a  "  tenement "  is 
too  uncertain.  Wroth  and  Capel's  case,  ubi sup.  It 
must  be  stated  to  have  been  on  the  seisin  of  those 
having  the  legal  estate.  Therefore,  in  an  indictment 
for  a  forcible  entry,  &c.,  on  a  church,  it  must  show 
the  entry,  or  the  seisin  of  the  legal  trustees.  The 
People  v.  Runkle,  8  Johns.  Rep.,  464.  A  certiorari 
is  grantable  of  course,  without  any  special  cause. 
The  People  v.  Runkle,  8  Johns.  Rep.,  334. 

See  also  The  People  v.  Runkle,  9  J.  R.,  147;  The 
People  v.  Van  Nostrand,  9  Wen.,  51 ;  The  People  v. 
Nelson,  13  J.  R.,  340;  The  People  v.  Reed,  11  Wen., 
157 ;  The  People  v.  Godfrey,  1  Hall,  240 ;  The  People 
v.  King,  2  Cai.  R.,  98. 
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From  the  general  discretionary  power  this 
court  has  in  these  cases,  they  may  set  a  resti- 
tution aside,  and  award  a  re-restitution  (when- 
ever it  shall  appear  that  restitution  hath  been 
illegally  awarded)  either  for  insufficiency,  or 
defect  in  the  indictment,  or  other  cause.  (2 
Bac.  For.  Ent.  and  Det.,  letter  G,  p.  565.) 

I  am  therefore,  of  opinion,  the  motion  be 
granted.  It  was  decided  in  this  court  in  the 
case  of  Beebe  et  al.  ads.  The  People,(5&n.  Term, 
1802),  that  if  the  indictment  be  bad  re-restitu- 
tion must  follow  of  course  ;  and  in  that  case 
the  indictment  was  quashed,  and  re-restitution 
awarded.  But  this  is  not  within  any  of  the 
statute  provisions  for  costs,  and  none  are  re- 
coverable. The  statute  (1  Rev.  Laws,  104} 
gives  costs  only  when  the  party  indicted  tra- 
verses the  indictment  and  is  convicted  ;  and  no 
traverse  is  returned,  or  stated  in  the  present 
case.'2 

The  judgment  of  the  court  is,  that  the  in- 
dictment and  proceedings  be  set  aside,  and  a 
writ  of  re-restitution  awarded,  without  costs 
on  either  side. 

Motion  granted,  witliout  costs.3 

Cited  in— Col.  &  Cai.,  365 ;  2  Cai.,  99 ;  10  Johns.,  309 ; 
12  Johns.,  48 ;  13  Johns.,  343. 


CAMPBELL  v.  MUNGER,  ET  AL. 

Actions  turning  on  same  Pointe — Nonsuit  in  One 
— Exception  Taken — Costs. 

If  several  actions,  turning  on  the  same  point,  be 
noticed  for  trial,  and  on  the  hearing  of  the  first,  the 
judge  direct  a  nonsuit,  exception  to  which  is  taken 
by  the  counsel  of  the  plaintiff,  he  shall  not  be  liable 
to  judgment  as  in  case  of  nonsuit  for  not  proceed- 
ing to  trial  on  the  other  causes,  nor  be  obliged  to 
stipulate,  and  the  costs  shall  abide  the  event  of  the 
suit. 

THIS  was  a  motion  for  judgment  as  in  case 
of  nonsuit  for  not  proceeding  to  trial. 
The  affidavit,  on  which  it  was  grounded,  stated 
that  issue  was  joined  in  January  Term,  1802  ; 
that  the  cause  was  duly  noticed  for  the  circuit 
in  the  same  year  ;  that  it  was  not  then  tried, 
and  was  noticed  again  for  the  circuit  in  May 
last,  when  it  was  not  brought  on,  though  it 
was  one  of  the  oldest  issues  on  the  calendar, 
and  no  countermand  of  trial  had  been  given. 
Mr.  Van  Antwerp  resisted  the  application, 
on  a  deposition  made  by  himself,  admitting 
*the  notice  for  the  last  circuit,  but  [*13<> 

2. — A  traverse  to  an  indictment  for  a  forcible 
entry  and  detainer  need  not  be  in  writing,  and  the 
defendant  may  be  found  guilty  of  the  detainer  only. 
When  the  proceedings  are  under  the  3d  section  of 
the  act,  the  justice  assess"S  the  damages  on  order- 
ing restitution,  and  to  give  him  cognizance  it  is  not 
necessary  that  he  go  in  person  and  view  the  force. 
The  People  v.  Anthony,  4  Johns.  Rep.,  198.  When 
he  does,  and  under  the  first  section  records  the 
force,  the  conviction  upon  his  view  is  not  traversa- 
ble.  Mather  v.  Hood,  8  Johns.  Rep.,  44.  It  is  then 
his  duty  to  impose  a  fine ;  and  a  conviction,  where 
the  party  is  committed  till  a  flue  be  paid  without 
imposing  one,  is  bad.  The  precedent  in  3  Ld.  Raym., 
300,  is  on  this  account  faulty.  It  is  corrected  'in  2 
Burn's  Just.,  351,  but  see  a  good  form  in  Mather  v. 
Hood,  iihi  sup. 

See  Fitch  v.  The  People.  16  J.  R.,  141. 

3.— Brooks  v.  Hunt,  3  Caines'  Rep.,  128 ;  Jackson 
!  v.  Woodworth,  ibul.,  136. 
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setting  forth  also,  that  this  cause,  as  well  as 
•BOthcr  :it  the  suit  of  one  Elijah  Montgomery 
airain«-t  tin-  -aine  defendants,  were  actions  of 
trc-p;i->  i/iiiin-  claiiitum,  involving  the  same 
quc»tii)ii  and  same  defense  ;  that  on  the  trial 
of  the  said  cause,  Montgomery  was  nonsuited 
by  the  direction  of  his  honor,  'Mr.  Justice  Kent, 
to  which  an  exception  was  then  taken,  and,  by 
ci  invent  tif  the  defendant's  attorney,  the  making 
up  of  the  case  was  postponed  till  this  term  ; 
that  it  was  understood  and  agreed,  between 
tin  deponent  and  the  defendant's  attorney, 
that  the  decision  in  one  of  the  causes  should 
be  conclusive  in  the  others ;  and  thereon, 
shortly  after  the  trial,  so  as  above  said  to  have 
been  had  in  the  other  cause,  the  witnesses  for 
"both  parties  were  dismissed,  and  that  it  was 
verv  doubtful  whether  a  trial  in  this  present 
action  could  have  been  had. 

Per  Curiam.  This  is  a  motion  for  a  nonsuit 
for  not  proceeding  to  trial  at  the  last  circuit  in 
Saratoga.  The  plaintiff's  attorney  thought  it 
unnecessary,  until  the  opinion  given  by  the 
judge  could  be  reviewed  by  this  court,  to  bring 
on  the  trial  of  this  cause  ;  and  he  swears  that 
"it  was  understood,  and  agreed,  between  the 
defendant's  attorney  and  himself,  that  a  de- 
cision in  the  cause  tried  should  be  conclusive 
in  the  other,  and  that,  thereupon,  shortly  after 
the  trial,  the  witnesses  of  both  parties  were 
•dismissed." 

Without  relying  much  on  the  agreement  of 
the  attorneys,  which  was  not  in  writing,  the 
court  think  the  plaintiff  has  accounted  satis- 
factorily for  not  bringing  this  cause  to  trial. 
He  noticed  it  in  good  faith,  and  appears  to  have 
been  prepared  to  try  it,  but  finding  the  opinion 
of  the  judge  against  him  in  another  cause  em- 
bracing the  same  questions,  and  depending 
on  the  same  evidence,  it  would  have  been  folly 
131,  132,  133*]  *in  him  to  proceed  in  the 
others  until  the  judgment  of  this  court  could 
be  had.1  We  think,  therefore,  that  he  ought 
not  to  stipulate,  and  that  the  costs  for  not  pro- 
ceeding to  trial  abide  the  event  of  the  suit  tried. 

Judgment  of  nonsuit  refused. 


THE  PEOPLE  v.  RUST. 

Attorney — Indictment  against — Extortion. 

An  indictment  against  an  attorney,  for  extorting 
more  thau  his  legal  fees,  must  state  the  sum  due, 
and  the  specific  excess. 

THE  defendant  had  been  convicted  at  the 
General  Sessions  in  Montgomery  of  extor- 
tion in  his  office,  as  an  attorney  of  the  Court 
of  Common  Pleas  in  that  county,  and  sen- 
tenced to  pay  a  fine  of  $100. 

1.— This  is  necessary  only  in  cases  where  the  in- 
dictment, &c.,  is  at  a  day  without  the  period  of  the 
original  sessions  of  jurisdiction.  Therefore,  under 
commissions  of  over  and  terrniner,  which  are  pro 
hac  rice,  if  there  be  an  indictment  found  after  the 
first  day  the  adjournments  till  the  day  on  which  the 
indictment  was  taken  must  be  shown.  2  Kale's  P. 
C.,  24 ;  Sampson's  case,  W.  Jones,  420.  80  on  an  in- 
dictment at  an  adjourned  sessions,  the  day  the  origi- 
nal sessions  began  must  be  stated.  Rex  v.  Fisher,  2 
Stra.,  865.  But  this  need  not  be  done  when  the 
sessions  is  by  statute  for  a  certain  length  of  time, 
96 


134*)  *The  cause  was  brought  up  on  a  writ 
of  error. 

Mr.  Emott,  for  the  defendant,  took  a  variety 
of  exceptions. 

1.  That  it  is  not  shown  with  sufficient  cer- 
tainty before  whom  the  court  was  held.     The 
record  states  the  indictment  to  have  been  "be- 
fore the  justices  of  the  said  people,"  in  "Mmit 
gomery  aforesaid,   and  assigned  to  hear  and 
determine  divers  felonies  committed  and  done 
in  the  said  county."    But  the  act  by  which 
their  authority  is  created  says,  "the  justices  of 
the  peace  of  the  said  counties, "&c.,  shall  have 
power  to  hold  the  General  Sessions.     (1  Rev. 
Laws,   395,  sec.  6.)    This  tribunal,  then,  as 
stated,  is  not  such  a  one  as  is  created  by  the 
statute.     It  is  a  general  principle,  not  here 
complied    with,    that    particular    authorities 
must  be  specifically  shown.     (4  Hawk.,  bk.  2, 
ch.,   25,   sec.  123.)    That  the  nature  of  the 
commission  ought  to  be  setoutand  manifested, 
whereas  here  it  was  not  apparent,  and  must  be 
the  result  of  implication  alone. 

2.  There   has  been  a  mistrial ;  there  is  no 
issue  joined  for  the  jurjr  to  try  ;  the  record  is 
cometh,  &c.,  "and  having  heard  the  said  in- 
dictment read,  the  said  Amaziah  saith  he  is  not 
guilty  thereof."    This  applies  to  the  indict- 
ment, and  not  the  offense. 

3.  The  time  at  which  the  court  was  held  is 
stated  so  as  to  vitiate  the  indictment.     It  is 
said  to  have  been   on  a  Saturday ;  the  first 
meeting  ought  to  have  been  shown  to  have 
been  on  a  Tuesday,  in  conformity  to  the  act, 
and  the  continuances  from  thence  to  the  Satur- 
day regularly  set  forth.      The  words  of  the 
act  are,  "in  the  County  of  Montgomery,  at  the 
court  house  in  the  said  county,  the  Court  of 
Common  Pleas  on  the  second  Tuesdays  of 
February,  June  and  October,  and  the  Court  of 
General  Sessions  on  the  said  second  Tuesdays 
of  February  and  October."    The  caption  is, 
"at  the  General  Sessions  holden  on  Saturday, 
the  fourteenth   day  of  February."     This  is 
fatal.     It  is  necessary  to  state  that  the  sessions 
commenced  on  the  day  appointed  *by  [*135 
law,  and  were  continued  to  the  day,1  at  which 
mentioned  to  have  been  holden.     For  this  doc- 
trine the  court  may  refer  to  1  D.  &  E.,  316  ; 
( The  King  v.  Fearnley),  where,  and  also  in  3 
Ld.  Raym.,  41  (The  Queen  v.  Shetford),  they 
will  see  precedents  in  point. 

4.  There  is  not  sufficient  certainty  as  to  place . 
The  indictment  says  "holden  at  the  town  of 
Johnstown,"  *  but  the  words  of  the  act  are  "at 
the  court-house  in   the  said  county."      The 
court-house  is  the  very  spot  assigned  by  the 
law,  and  for  what  appears,  it  may  not  be  in 
Johnstown.      It  should  have  been   "in  the 
County  of  Montgomery,  at  the  court-house  of 
and  for  the  said  county,  in  the  town  of  Johns- 
town."   (4  Hawk.,  77.  bk.  1,  ch.,  25,  sec.  128, 
is  to  the  same  point.)3 

within  which  the  indictment  is  found,  as  was  the 
case  here ;  for  by  the  10th  section  of  the  Act  of  the 
Legislature,  appointing  the  sessions  in  question,  they 
are  directed  to  be  held  from  the  Tuesday  to  the  next 
Saturday,  inclusive;  a  continuance,  therefore,  would 
be  superfluous,  because  the  whole  sessions  are,  in 
law,  but  as  one  day.  St.  Andrews  Holborn  v.  St. 
Clement  Danes,  2  Salk.,  H06.  The  authorities  from 
D.  &  E.  and  Ld.  Haym.,  do  not  apply. 

2.— The  indictment  went  further,  and  said  "  in  and 
for  the  said  county." 

3.— The  case  there  put,  is  of  leaving  out  the  count3". 
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5.  There  is  a  total  want  of  proper  continu- 
ances.    It  appears  by  the  act  that  the  sessions 
are  to  be  holden  on  the  second  Tuesdays  in  Feb- 
ruary and  October :  the  continuance  on  the  rec- 
ord is  to  Wednesday,  the  fourteenth  day  of  Oc- 
tober, on  which  day  the  venire  is  made  returna- 
ble.    The  day  appointed  by  law  was  Tuesday; 
;aud  that  in  1801,  was  the  thirteenth,  and  not 
the  fourteenth  of  the  month.     It  was  to  the 
Tuesday,  the  thirteenth,  that  the  court  ought  to 
have  been  continued,  and  from  thence  to  the 
day  of  trial.     (4  Hawk.,  170,  bk.  2,  ch.  27,  sec. 
87,  89  ;  Ib.  sec.  90.)    This  is  fatal,  for  a  discon- 
tinuance is  never  aided  by  appearance.     (Ib., 
sec.  102.) 

6.  The  indictment  is  wholly  defective  for 
want  of  certainty.     The  special  matter  of  the 
"whole  fact  must  be  set  forth  with  such  preci- 
sion, that  it   can   sufficiently  appear   to  the 
court  that  the  indictbrs  have  not  gone   upon 
insufficient  premises.     Nothing  material  is  to 
136*]  be  taken  *by  intendment  or  implica- 
tion.     The  indictment  is  laid  under  the  fee 
bill,  and,  therefore,  clearly  bad,  for  it  has  not 
•charged  the  fact  to  have  been  knowingly  or 
wilfully  done.     These  are  the  words  of  the 
-statute  (2  Rev.  Laws,  N.  Y. ,  88),  and  are  in- 
•dispensable.     To  show  that  the  very  words  of 
the  law  should  be  pursued,  and  that  the  court 
•cannot,  from  any  circumstances,  or  by  intend- 
ment, supply  the  defect,  there  are  two  authori- 
ties exactly  in  point.     (Jackson  and  Randall's 
•case,  1  Leach,  305 ;  Uox's  case,  Ib.,  82.)     At 
common   law   this  does  not    hold  good,  for 
there  falsely  will  imply  wilfully  ;  but  under  a 
statute  there  can  be  no  such  implication.     In 
such  cases  it  is  also  necessary  that  the  specific 
•charge  should  be  stated  ;  in  the  present  case 
it  is  necessary,  not  only  for  the  sake  of  cer- 
tainty, but  because  the  statute  declares  the 
•offense  to  be  for  taking  a  greater  reward  than 
it  allows  "for  any  of  the  services  aforesaid." 
If  the  sum  taken  be  not    for  the    services 
"  aforesaid,"  it  is  not  an  offense,  and  therefore 
it  should  be  clearly  stated.     If  the  indictment 
be  not  for  an  excess  in  the  money  exacted  for 
those  services,  it  is  bad.     It  should  also  have 
stated  the  party  aggrieved  by  the  crime,  and 
for  this  reason  :  the  statute  is  to  him  remedial 
and  gives  him  treble  damages.     A  further  de- 
fect is,  that  the  judgment  cloes  not  follow  the 

Act.     The  law  ordains  that  the  culprit  "shall 
pay  to  the  party  grieved  treble  damages,  and 
such  fine  to  the  people  of  the   State  of  New 
York  as  the  court  shall  think  proper  to  im- 
pose."   The  sentence  is  only  for  a  fine,  totally 
omitting  the  treble    damages    to    the    party 
grieved,  for  whose  compensation  the  act  was 
principally  intended.     Under  the  statute  for 
the  prevention  and  punishment  of  extortion  (1  ! 
Rev.  Laws  N.  Y.,  120),  the  indictment  can  as  j 
little  be  supported.     An  attorney  is  not  an  j 
officer  within  that    law.      An    officer   is  an  I 
agent  for  the  public,  an  attorney  is  only  a  \ 
private  agent.     If,  however,  he  is  an  officer, 
then   it  was  necessary  to  lay  the  offense  as  j 
done  by  color  of  his  office,  and  for  doing  his  j 
office.     This  is  an  objection  even  at  common 
law,  for  there  it  must  be  charged  colore  officii. 
{Bains' s  case,  6  Mod.,  193.)    Nor  does  it  ap- 
pear that  the  money  was  taken   in   the  cause  ;  ; 
if  it  was,   it  might  not  have  been  for  costs. 
The  charge,  therefore,  wants  legal  precision.  ; 
€AINES:  REPS.,  1.  N.  Y.  R.,  2.  7 


(The  *Queen  v  The  Clerk  of  the  Peace  [*137 
of  Cumberland,  11  Mod.,  82.)  In  that  case  it 
was  laid  as  here,1  and  Lord  Holt  held  it 
insufficient.  That  it  must  be  so,  is  evident 
from  this,  that  it  is  necessary  to  show  how 
much  was  due.  This  is  not  done,  and  on  that 
account,  therefore,  the  indictment  must  fall. 
(Lake's  case,  3  Leon.,  268  ;_Com.  Dig.  Extor- 
tion, C.  Baynes's  case,  2Salk.,  680;  1  Holt., 
512,517;  The  Queen  v.  Clerk  of  Cumberland, 
11  Mod.,  80,  83.) 

Mr.  Metcalfe,  District  Attorney,  contra. 
The  first  objection  that  has  been  taken  is  to 
the  caption,  in  omitting  after  the  word 
"justices"  to  add  "of  the  peace."  This  ex- 
ception, it  is  presumed,  cannot  be  supported. 
On  considering  the  nature  of  the  offense,  and 
how  it  became  cognizable  before  the  sessions, 
the  jurisdiction  will  appear  to  have  been  suffi- 
ciently set  out.  The  clause  is  descriptive  of 
their  sessions  jurisdiction,  and  that  was  the 
only  one  they  were  then  exercising.  What 
are  now  called  justices  of  the  peace,  assigned, 
&c. ,  were  originally  no  more  than  conservators 
of  the  peace, -and  chosen  by  the  people.  By 
1  Edw.,  III.,  ch.  16,  they  were  made  officers 
of  the  crown,  but  still  nothing  more  than  con- 
servators, as  they  antecedently  were.  It  was 
not  till  the  34th  Edw.  III.,  ch.  1,  that  they 
obtained  their  power  to  hear  and  determine, 
&c.  It  is  from  hence  that  all  their  sessions 
power  was  derived,  and  independent  of  that 
act  they  had  not  power  to  try.  (1  Black. 
Comm.*  349-354.)  As,  then,  the  authority  of 
justices  does  not  enable  them  to  hear  and  de- 
termine, &c.,  and  this  authority  is  the  only 
one  by  which  they  have  cognizance  of  the 
offense  in  the  indictment,  it  comprehends  all 
their  sessions  power  on  the  point  in  question, 
and  to  state  that  is  fully  sufficient.  It  is  not 
necessary  to  state  more  than  will  give  juris- 
diction over  the  offense.  Suppose  any  other 
subsequent  authority  had  been  conferred, 
would  it  have  been  incumbent  to  set  forth 
that  ?  The  words  of  the  caption  are 
"assigned  to  hear  and  determine  divers 
felonies,  trespasses  and  "other  misdemean- 
ors ;"  this,  then,  is  a  competent  description  of 
the  persons  before  whom  the  indictment  was 
tried.  It  states  their  mode  of  creation,  and 
the  jurisdiction  of  the  particular  *offense  [138 
to  have  been  delegated.  The  book  referred 
to  Hawk.,  bk.  2,  ch.  25,  sec.  123,  p.  360),  does 
not  make  good  the  exception.  There  is  no 
case  decided  that  in  an  indictment  at  the  ses- 
sions it  is  material  to  insert  "assigned  to  keep 
the  peace."  This  power  is  distinct  from  that 
to  try,  and,  therefore,  on  a  case  under  the 
latter,  the  former  need  not  be  specified. 

In  answer  to  the  second  objection  that  the 
issue  was  not  properly  joined,  and  therefore  a 
mistrial,  it  is  useless  to  argue.  Three  prec- 
edents (and  all  others  it  is  presumed  are  the 
same  way)  sufficiently  prove  that  the  due  forms 
of  law  have  been  observed.  (Cro.  Cir.  Comp., 
83  ;•  Trem.  P.  C.,  8vo.,  translated  edition,  117  ; 
Ibid.,  133.) 

As  to  the  want  of  certainty  in  not  setting 

1. — The  indictment  there  charged  him  with  "  ex- 
tortion, viz.,  that  he  exacted  and  forced  from  such 
person  more  than  his  just  fees." 

2. — In  the  seventh  edition  the  precedents  are  from 
353  to  360,  inclusive. 
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forth  the  soecific  charge,  and  the  fee  due,  this 
general  principle  may  be  replied.  It  is  neces- 
sary only  that  the  charge  contain  the  manner 
and  substance  of  the  fact.  (Hawk.,  bk.  2,  ch. 
25,  sec.  54-68.)  The  indictment  does  do  all 
this,  and  when  compared  with  others  will  be 
found  to  contain  as  much  certainty  as  is  com- 
mon. It  sets  forth  the  persons,  time,  place, 
sum  taken,  manner,  occasion  and  intent.  But, 
it  is  asserted,  the  party  injured  is  not  set  forth. 
The  reverse  of  this  we  contend  to  be  the  fact. 
Mention  is  made  of  the  suit,  specifying  the 
time  when  judgment  was  obtained,  naming 
the  parties  plaintiffs  and  defendants ;  that 
Rust  conducted  it  as  an  attorney  for  the 
plaintiff,  and  received  so  much  money  over 
and  above  what  was  due.  This,  then,  is  a 
sufficient  description  of  the  person  from  whom 
received,  and  the  party  aggrieved.  The 
offence  is  stated  to  be  that  the  eleven  dollars 
were  extorsively  "exacted,  demanded,  ex- 
torted and  received  over  and  above  his  fees." 
For  this  an  authority  may  be  found  in  Hawk, 
(bk.  2,  ch.  25,  sec.  57).  It  is  there  said  an  in- 
dictment for  extortion,  charging  a  bailiff  of  a 
hundred  with  taking  colore  officii  fifty  shillings, 
is  good,  without  showing  for  what  he  took  it : 
especially  after  verdict. 

The  law  never  can  intend  that  every  cir- 
cumstance, whether  it  go  to  the  charge  or  not, 
shall  be  enumerated.  Those  only  are  requisite 
which  are  connected  with  the  crime  ;  such  as 
go  to  make  up  the  offense.  Here  he  is 
charged  with  taking  more  than  due.  It  is  not 
139*]  necessary  to*go  into  a  calculation  and 
state  each  sum.  This  may  be  necessary 
to  be  shown  to  a  jury,  but  not  to  appear 
on  a  record.  All  the  cases  in  Hawkins 
turn  on  the  principle  stated,  and  leave  out  in- 
different matters,  specifying  only  those  that 
constitute  the  offense,  and  without  which  the 
prisoner  would  have  been  innocent.  To  the 
same  effect  is 4  Com.  Dig.,  391,  G.  Certainty 
to  a  general  intent  is  sufficient.  The  same  in 
Rex  v.  Srunsden  (Cro.  Car.  438;  S.  C.,  448). 
To  a  general  indictment  against  a  sheriff's 
officer,  charging  him  with  having  taken 
twenty  shillings,  many  exceptions  were  taken, 
but  on  this  point  not  one.  (1  Sid.  91  ;  Rex  v. 
Cover,  S.  C. ,  1  Keb. ,  357,  the  case  cited  from 
Hawkins.)  The  court  will  find  the  same 
doctrine  in  11  Vin.  Abr.,  471,  pi.  4  ;  14  Vin. 
Abr.,  363,  pi.  8,  n.,  Rex  v.  Cover;  Rex  v. 
Reffit  (7  Mod.,  220).  But  should  it  even  be 
admitted  that  the  charge  is  insufficiently  made 
after  a  verdict,  it  is  too  late  to  be  insisted  on. 
Every  circumstance  that  might  have  been 
fatal  on  demurrer  cannot  be  taken  advantage 
of  after  trial  and  conviction.  A  verdict  cures 
many  defects  ;  and  particularly  those  which 
must  have  been  removed  before  the  party 
could  liave  been  found  guilty.  (Rex  v.  Cover, 
cited  in  3  Bac.  Abr.,  554.)  No  authority  has 
been  adduced  to  show  that  it  is  necessary  to 
set  forth  the  specific  charge.  There  is  no 
book  which  will  warrant  it,  and  it  is  repug- 
nant to  the  cases  of  Rex  v.  Bruwden  and  Rex 
v.  Cover.  If  they  are  law,  the  exception  is 
good  for  nothing.  Besides,  the  overcharge 
might  be  a  sum  in  gross  ;  for  a  regular  bill 
might  be  made  out  for  $25,  and  $30  oe  receiv- 
ed. This  will  evince  that  it  might  be  impossible 
to  point  out  the  identical  charge  in  which  he 
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was  guilty  of  extorting.  As  to  not  stating  the 
due  fee,  this  has  ever  been  considered  as  an  im- 
material allegation  ;  it  is  only  a  circumstance 
attached  to  the  offense,  and  it  is  enough  if  it 
appear  in  evidence.  But  though  the  omission 
be  a  defect,  it  is  cured  by  the  verdict.  The 
case  in  3  Leon,  268  (Lake's  case),  is  the  only 
one  that  can  be  found  to  maintain  the  excep- 
tion. It  seems,  however,  to  have  turned 
altogether  on  the  words  of  a  particular 
statute;  that  of  2.1  Edw.  III.,  ch.  9,  made 
against  clergymen  who  took  more  than  their 
fee  for  giving  absolution.  By  looking  at  the 
act  it  will  be  found  to  have  required  a  more 
than  ordinary  degree  of  certainty  *in  [*14O 
the  proceedings,  and  the  court  probably  felt 
themselves  under  its  influence.  That  the 
statute  demanded  a  greater  precision  than  the 
common  law  must  necessarily  be  inferred 
from  its  being  passed  ;  f&r  had  it  been  other- 
wise, it  never  would  have  been  enacted.  This 
is  evident  from  the  decision  in  Rex  v.  Rrffit, 
and  Pott's  case.  In  those  a  verdict  was  had 
on  a  general  indictment,  like  the  present,  and 
the  court  held  it  well,  saying^  they  could  not 
then  go  into  the  exception.  In  Rex  v.  Baiiies, 
as  appears  by  Holt's  report  of  it  (512),  there 
was  no  determination  on  the  point  now  ob- 
jected. It  was  an  indictment  for  taking  eight 
shillings  for  a  subpoena  of  only  twelve  lines. 
The  charge  was  "  for  divers  misdemeanors  in 
the  execution  of  his  office  in  the  articles  fol- 
lowing, viz."  So  that  the  offenses  were  laid 
under  a  videlicit,  and  a  mere  recital.  Holt  said 
that  it  was  not  charged  for  what  fees,  whether 
as  clerk,  or  in  what  capacity  ;  it  was  alleged 
to  have  been  done  in  the  execution  of  his 
office.  Powell,  one  of  the  judges  who  was 
against  the  articles,  mentioned  the  case  in  3 
Leon.,  but  the  other  judge  took  no  notice 
of  it,  and  it  does  not  appear  to  have  been  at 
all  rested  upon.  The  court  will  never  require 
impossibilities.  If  this  objection  should  pre- 
vail, in  many  instances  an  attorney  could 
never  be  indicted.  Suppose  he  should  refuse 
a  copy  of  this  bill  and  destroy  it.  To  be  sure 
the  court  might  order  a  copy  to  be  produced  ; 
but  then,  no  other  than  the  party  injured  could 
call  upon  him  ;  so  that  this  would  confine  the 
proceedings  to  the  person  injured,  and  lessen 
the  generality  of  the  remedy.  What  if  the 
attorney  choose  to  be  in  contempt  ?  He  would 
put  himself  beyond  the  ordinary  course  of  law. 
In  Rex  v.  Rejfil  and  Rex  v.  Cover,  a  fee  was  due 
for  one  of  the  services  ;  it  was  not  set  out,  and 
yet  the  conviction  deemed  good.  For  if  stated 
it  would  not  enable  the  court  to  form  a  better 
judgment  of  the  nature  of  the  offense  ;  it 
would  give  them  no  greater  information  than 
they  now  have  ;  unless  every  specific  service 
is  to  be  charged,  then  what  was  due,  and  then 
what  was  received.  The  objection  is  not  now 
tenable  ;  for  though  it  might  have  been  good 
on  demurrer,  it  is  cured  by  the  verdict,  the  in- 
ference being  that  all  the  facts  were  proved. 
From  hence  the  conclusion  must  be  that  he 
*extorted,  and  this  word  is  used  in  thp[*l^l 
charge.  But,  if  these  objections  be  done  away, 
it  is  still  urged  that  we  have  not  laid  it  to  have 
been  done  under  color  of  his  office,  and  that 
the  money  is  not  stated  to  have  been  received 
in  the  cause,  or  for  fees.  This  latter  excep- 
tion is  not  true  in  fact.  The  indictment  seta 
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it  forth  with  all  convenient,  though  not  with 
all  possible,  certainty.  It  states  the  suit ;  that 
Rust  was  the  attorney  for  the  plaintiff  ;  that 
being  so,  and  while  prosecuting  the  suit  for 
the  plaintiff  as  such  attorney,  he  extorted  from 
one  of  the  defendants  eleven  dollars  more  than 
were  due  in  the  suit,  and  more  than  were 
due  to  him,  and  the  other  officers  and 
ministers  of  the  court,  for  their  respective 
services  in  the  said  suit.  This,  therefore,  is 
substantially  good.  (1  Trem.,  8vo.  ed.  of  En- 
glish translation,  115;  4  Went.  Plead.,  146. '• 
Colore  officii,  though  inserted  in  the  precedents 
in  one  or  two  reports,  may  be  dispensed  with. 
If  it  appear  that  the  party  charged  with  the 
offense  was  acting  in  his  office,  it  is  sufficient. 
In  the  part  of  Hawkins  relied  on  (bk.  2,  ch.  25, 
sec.  57),  after  enumerating  the  technical  terms 
that  could  not  be  omitted,  it  does  not  say  that 
colore  officii  is  indispensable.  Rex  v.  Baines 
states  the  objection,  but  it  was  not  acceded  to. 
The  indictment  says  that  he  was  acting  as  an 
attorney  ;  this  is  fully  enough.  As  to  the 
argument  that  the  proceedings  are  not  good 
under  either  of  the  acts  of  the  Legislature,  it 
may  be  very  briefly  answered,  that  it  is  im- 
material whether  it  be  so  or  not,  if  good  at 
common  law,  to  which  its  conclusion  against 
the  peace,  &c.,  cannot  be  objected.  The 
whole  tenor  of  the  indictment  shows  the 
money  was  taken  by  color  of  his  office.  It  is 
doubted,  however,  whether  an  attorney  be 
such  an  officer  as  is  intended  by  the  Act  of 
the  7th  January,  1788,  "  for  prevention  and 
punishment  of  extortion."  Attorneys  are  al- 
ways stated  to  be  officers  of  the  court,  and 
taken  to  be  ministerial  officers.  They  are 
licensed,  regulated  and  liable  to  punishment 
by  the  court,  and  therefore  creatures  of  it. 
The  act  mentions  sheriff,  or  other  officer  what- 
soever, ministerial  or  judicial ;  if,  then,  an 
attorney  be  an  officer,  the  indictment  will  be 
good  under  that  law,  because  the  words 
"knowingly  and  wilfully"  are  not  in  it. 
142*]  *The  fee  bill  (2  Rev.  Laws,  88)  has 
these  terms.  It  is  not  denied  but  that  the 
indictment  would  have  been  more  formal  had 
it  contained  these  words  ;  yet  in  Hawk.  (bk.  2, 
ch.  25,  sec.  96)  it  is  mentioned  that  if  a  statute 
contain  the  word  "  unlawfully, "you  must  use 
it,  or  some  other  tantamount.  Therefore,  it  is 
not  necessary  to  use  every  adjective  the  act 
mav  contain.  The  words  of  the  indictment, 
and  those  of  the  law,  when  compared,  will  be 
found  to  be  co-significant.  The  question  then 
is,  whether  the  words,  taken  collectively,  do 
not  sufficiently  indicate  that  the  money  was 
received  knowingly  and  wilfully  ?  Whether 
they  do  not  import  as  much  ?  This,  however, 
is  a  public  statute,  and  it  is  not  neceesary  to 
recite  it.  This  principle  is  equally  applicable 
whether  the  fact  charged  be  prohibited  by  one 
or  more  statutes.  The  averment,  therefore, 
against  the  form  of  the  statute  is  ex  ahundantl, 
and  not  fatal.  Two  words  are  also  said  to  be 
omitted,  which  are  essential  to  the  description 
of  the  offense  of  extortion.  At  common  law 
these  words  are  not  required.  This  is  a  mis- 
demeanor, not  originating  on  any  statute  ;  it  is 
the  old  common  law  offense  ;  the  words  of  the 

1. — The  extortion  was  under  pretense  of  gretting1 
a  discharge,  not  under  color  of  office ;  therefore, 
could  not  be  so  laid. 
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statute  only  show  what  would  be  extortion, 
and  the  court  will  please  to  observe  that  colore 
officii  can  apply  only  where  no  fee  is  allowed 
at  all ;  which  is  a  different  species  of  extortion 
from  the  present.  That  the  judgment  ought 
to  have  been  for  treble  damages  can  be  en- 
forced as  an  argument  against  the  proceedings 
only  if  they  be  deemed  to  be  on  the  statute, 
but  if  held  to  be  at  common  law,  it  cannot 
prevail.  The  authority  cited  on  the  opposite 
side  from  Cro.  Car.  (448),  is  in  point  to  this, 
though  it  has  been  mistaken  by  the  party  by 
whom  used.  Another  reference  may  be 
made  to  show  an  exception  cannot  be  taken 
for  not  giving  damages.  In  2  Stra.,  1048,* 
"  qiwd  conmctus  est,"  was  adjudged  enough, 
because  everything  the  law  ordains  is  implied 
and  results  from  the  words  ;  but  what  rests  in 
discretion  must  be  inserted.  Nor  is  it  neces- 
sary, though  the  act  order  fine  and  imprison- 
ment, that  both  should  be  inflicted  ;  its  being 
a  fine  only,  does  not  vitiate.  In  General  Gor- 
don's case  the  same  thing  was  determined  by 
this  court. 

*There  is  no  authority  to  support  the  [*143 
objection  on  account  of  omitting  to  say  "at 
the  court-house ;"  and  that  which  is  taken 
against  the  continuances  is  equally  untenable. 
The  sessions  may  adjourn  to  any  day  within 
the  sessions  in  the  same  manner  as  they  may 
make  their  process  returnable  ;  in  conformity 
to  which  the  continuance  to  the  -venire  is  so 
made.  That  the  party  agrieved  is  not  men- 
tioned has  already  been  answered,  and  of  this 
the  whole  indictment  is  a  complete  refutation. 
If  this  indictment  prevail,  deleterious  conse- 
quences, it  is  said,  will  ensue,  and  that  indict- 
ments can  be  thus  preferred  will  be  a  doctrine 
dangerous  to  the  profession.  There  is  no  man, 
continued  the  district  attorney,  who  more 
wishes  its  well  being  than  myself,  but  neither 
its  interest  nor  its  honor  require  that  practices 
like  these  should  go  unpunished.  The  court, 
therefore,  though  called  on  to  require  more  cer- 
tainty in  this  indictment  than  any  other,  cannot 
be  influenced  by  the  considerations  suggested  ; 
it  is  not  by  law  necessary,  and  that  is  sufficient. 

Mr.  Emott,  in  reply.  The  court  will  perceive 
that  the  charge  may  affect  the  defendant  most 
seriously  ;  it  is  not  only  the  fine  he  has  to  pay, 
but  it  niay  go  to  striking  him  off  the  rollsxand 
depriving  him  of  the  means  of  subsistence.  The 
sum  does  not  induce  him  to  come  here,  but, 
that  he  might  have  the  means  of  support.  The 
indictment  is  not  pretended  to  have  been  framed 
on  a  bill  of  Rust's,  but  on  an  estimate  made  by 
the  parties  who  met  together,  calculating  what 
he  ought  to  have  received,  and  then,  because 
in  their  opinion  he  had  taken  too  much,  they 
proceed  in  this  rigorous  manner.  It  perhaps 
would  have  been  full  as  effectual  for  the  pur- 
poses of  justice  if  they  had  left  the  punishment 
to  the  court  of  which  he  is  an  attorney.  Two 
kind  of  errors  are  insisted  upon.  One  goes  to 
the  form,  and  that,  we  contend,  is  materially 
defective.  This,  an  inspection  of  the  record 
authorities  will  prove.  From  Hawk.  (bk.  2, 
ch.  25,  sec.  123),  and  the  cases  there  cited,  two 
general  rules  may  be  drawn.  That  the  nature 
of  the  commission  ought  to  be  set  forth,  and 

2.— It  is  supposed  Rex  v.  Luckup  is  the  i-ase 
alluded  to.  It  does  not,  however,  seem  perfectly 
analogous. 
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tin-  authority  to  hold  the  court  apparent  on  the 
record.  It  is  not  stated  that  the  justices  were 
of  tin-  |" -;i« T  for  the  county.  Therefore,  not- 
\viili-i.ni.linir  Wuckstone,  when  we  look  at  our 
1  44*]  law,  we  *flnd  they  must  be  of  justices 
<>f  the  peace  "  for  "  the  county.  If  you  pursue 
tin-  words  of  the  indictment,  the  same  want  of 
precision  iscontinued.  Before  Abraham,  &c., 
and  others,  "justices  of  the  said  people  'in' 
the  County  of  Montgomery  aforesaid."  There 
i>  :t  wide  difference  between  justices  "  in  "  and 
justices  "  of  "  a  county.  Suppose  a  magistrate 
from  another  county  to  go  there,  he  would  be 
a  justice  "  in,"1  but  not "  of  "  Montgomery,  and 
could  not  have  a  right  to  be  one  of  the  sessions 
of  that  county.  It  does  not  follow  that  they 
are  the  right  j'ustices,  because  styled  justices  of 
the  people.*  The  justices  of  this  court  are  jus- 
tices of  the  people,  but  they  could  not  go  to 
Montgomery  and  hold  the  sessions.  Nor  is 
this  cured  by  its  being  stated  "assigned  to 
hear,"  &c.,  for  if  there  was  a  special  commis- 
sion to  try  particular  offenses,  they  would 
under  that  be  assigned  to  hear,  and  have  au- 
thority to  hear  and  determine  according  to 
their  commission,  but  not  as  justices  of  the 
peace  of  the  county.  No  answer  has  been 
made  to  the  exception  against  the  time  at  which 
the  court  was  holden  ;  it  should  have  been 
shown  that  the  court  was  holden  on  the  Tues- 
day, and  then  adjourned  ;  this  not  being  done, 
the  omission  is  material  and  not  cured.  (Rex 
v.  Warre,  2  Stra.,  698.  )3  As  to  place  there  is  a 
total  failure.  The  act  fixing  the  place  at  which 
the  sessions  are  to  be  held  does  not  notice  Johns- 
town ;  it  mentions  the  court-house  of  the 
county ;  the  location  of  that  was  a  private 
law  ;  it  ought,  then,  to  have  appeared  that  the 
court-house  was  at  Johnstown,  that  the  sessions 
were  held  there,  and  not  elsewhere  ;  for,  if  the 
sessions  were  at  Johnstown, and  the  court-house 
in  any  other  town,  the  court  could  have  no  au- 
thority. Another  idea  presents  itself  respecting 
the  adjournment ;  suppose  it  had  gone  beyond 
the  week  in  which  the  second  Tuesday  fell,  there 
would  doubtless  be  a  want  of  due  continuances, 
and  the  contrary  does  not  appear  now.4  The 
court  will  recollect  that  this  indictment  was  not 
necessary  for  the  ends  of  justice,  as  the  court  of 
which  Rust  is  an  attorney,'  is  competent  to 
every  purpose  for  which  it  can  be  asked.  The 
fee  bill  creates  the  offense,  and  from  Jackson 
and  Randalls  case,  and  Cox's  case,  before 
145*]  *cited,  it  is  indispensable  to  pursue 
the  words  of  the  statute,  ' '  knowingly  and 
wilfully."  The  very  charge  must  be  specifi- 
cally stated,  for  it  is  only  in  overcharges  of  a 
particular  nature,  mentioned  by  the  act,  that 
the  offense  is  comprehended.  The  words  of 
the  law  are,  ' '  the  sum  of  money  hereinbefore 
allowed."  If,  then,  not  in  one  of  the  sums 
before  allowed,  it  is  not  an  offense  within  the 

1. — In  this  the  learned  counsel  Is  mistaken ;  a  jus- 
tice of  the  peace,  in  the  eye  of  the  law,  is  a  justice 
only  in  his  own  county. 

2.— Witfhtman  v.  Mullens,  2  Stra.,  1226.  "One  of 
the  king:  8  justice*  does  not  import  one  of  the  jus- 
tices of  Kind's  Bench  for  every  justice  of  the  peace 
is  a  justice  of  the  kinir." 

3.— That  was  an  indictment  stated  to  be  held  ad 
futam  Kplphanii  instead  of  Kplphaniae,  and  in  the 
Unman  calendar  there  is  a  Saint  Epiphanius. 

4.— The  act  beinK  a  public  act,  the  judges  are 
bound  to  notice  the  time,  it  being  laid  within  the 
period  ordained. 
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act.  It  might  be  an  overcharge  for  a  letter. 
Admitting  the  demand  to  be  unreasonable, 
it  Is  possible  it  was  not  within  those  men- 
tioned by  the  fee  bill.  If  it  was,  then  the 
conviction  is  clearly  bad,  for  the  court  should 
have  gone  on  to  give  treble  damages.5  They 
are  the  first  object  of  the  law,  as  a  compensa- 
tion to  the  party  aggrieved  ;  the  fine  alone  is  a 
matter  of  discretion;  the  words  are,  "and 
such  fine  to  the  people  of  the  State  of  New 
York,  as  the  court,  &c.,  shall  think  proper." 
So  by  color  of  his  office  is  equally  necessary 
under  the  other  act,  for  the  words  of  the  law 
have  made  it  a  constituent  part  of  the  offense ; 
but  it  is  conceived  that  attorneys  are  not  either 
ministerial  or  judicial  officers,  within  the  mean- 
ing of  that  law.  If  the  proceedings  are  to  be 
taken  at  common  law,  then  it  is  indispensable 
that  colore  officii  should  be  expressed.  Raines' 
case  is  f\ill  to  this.  The  manner  of  stating  the 
charge  really  amounts  to  nothing.  That  he 
extorted  "eleven  dollars  over  and  above  the 
fees  usually  paid  for  such  like  services,  and 
due  in  the  suit  aforesaid,  and  more  than  was 
legally  due  to  the  said  Amaziah  Rust  and  the 
other  officers  and  ministers  of  the  said  court, 
for  their  respective  services  in  the  said  suit," 
over  and  above  the  fees  usually  paid  ;  this  does 
not  say  they  were  received  in  the  cause,  but 
only  that  they  were  received  from  one  of  the 
defendants.  Should,  however,  the  court  imply 
the  money  was  received  in  the  cause,  it  does 
not  appear  to  have  been  for  costs  ;  there  is  not 
a  word  to  show  it.  The  excess  might  have 
been  for  a  part  of  the  debt.  If  the  court  adopt 
the  common  presumption  that  he  was  acting 
in  good  faith,  though  too  much  has  been  taken, 
it  will  not  be  supposed  for  fees  ;  especially  as 
they  are  stated  not  to  be  due,  and  the  debt  not 
alleged  to  have  been  paid.  Nay,  suppose  the 
judgment  had  been  long  standing,  the  eleven 
dollars  *might  be  for  interest.  It  is  [*14O 
possible  this  extra  sum  might  have  been  re- 
ceived, every  word  of  the  indictment  in  that 
respect  true,  and  yet  the  defendant  not  guilty 
of  extortion.  He  may  have  paid  to  another 
person  ;  the  sheriff  may  have  demanded  it ;  a 
thousand  cases  might  be  put  to  show  the  want 
of  precision.  The  proceedings  mention  such 
like  services,  without  stating  any  before. 

Mr.  Metcalfe.  It  sets  forth  that  he  obtained 
a  judgment. 

Mr.  Emott.  Allowed ;  but  that  is  not  mate- 
rial. In  11  Mod.  (The  Queen  v.  Clerk  of  Cum- 
berland), the  same  observation  was  made  by 
Holt.  He  says,  "he  took  ten  shillings  more 
than  his  fee;  why,  this  may  be,  for  perhaps  he 
had  another  demand  upon  him ;"  and  the  in- 
dictment held  not  good.  The  authority  in  3 
Leon.,  requiring  the  sum  actually  due  to  be 
specified,  is  acknowledged  by  the  district  at- 
torney to  be  against  him.  The  case  in  Holt  is 
full  for  the  purpose  cited  ;  the  exceptions  being 
confirmed  by  reason  and  settled  adjudications, 
are  well  taken,  and  the  indictment  never  can 
stand. 

Cur.  ad  vult. 

RADCUFF,  /.,  now  delivered  the  opinion  of 
the  court: 

5.— Qucere,  if  this  is  to  be  done  without  action  and 
trial  by  jury.  Bumsted's  case,  Cro.  Car.,  448.  Hex 
v.  I>amferne,  W.  Jones,  379. 
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This  is  a  case  on  error  from  the  ses- 
sions in  Montgomery.  The  plaintiff  was 
indicted  in  the  sessions  for  extortion,  as  an  at- 
torney of  the  Court  of  Common  Pleas  for  that 
county.  General  errors  have  been  assigned, 
and  a  number  of  objections  taken  to  the  in- 
dictment and  to  the  record,  some  of  which  are 
objections  of  form,  and  others  of  substance. 

For  the  purpose  of  the  opinion  we  shall 
give,  it  will  be  sufficient  to  state  the  part  of 
the  indictment  on  which  it  is  founded,  and 
which  we  deem  to  be  defective  in  substance. 

The  indictment  states  that  he  was  an  attor- 
ney of  the  court,  &c.,  and  that  on  the  12th  of 
February,  1799,  he  obtained  a  judgment  in 
favor  of  one  IcJiabod  Roberts  v.  Alexander 
Campbell  and  John  Hamilton,  Jun.,  and  that 
he  did  extort  and  receive  from  the  said  Alex- 
ander, eleven  dollars  over  and  above  the  fees 
usually  paid  for  such  like  services,  and  due  in 
the  suit  aforesaid,  and  more  than  was  legally 
due  to  him  and  the  other  officers  and  ministers 
of  the  said  court,  for  their  respective  services 
in  the  said  suit,  &c. 

The  fact  thus  charged  may  be  true,  and  the 
plaintiff  may  still  be  innocent  of  the  offense. 
147*]  The  indictment  does  not  *specify  how 
much  was  received  on  his  own  account,  and 
how  much  for  the  officers  and  members  of  the 
court.  It  may  be  that  the  excess,  on  which 
the  charge  of  extortion  depended,  was  occa- 
sioned by  the  charges  made  by  the  other  offi- 
cers, and  incorporated  into  his  bill,  as  for 
sheriff's  fees,  clerk's  and  witnesses,  &c.  In 
these  respects  the  indictment  is  not  sufficiently 
particular  ;  the  offense  is  not  alleged  with  suf- 
ficient precision  and  certainty ;  therefore,  with- 
out examining  the  other  objections,  we  are  of 
opinion  that  for  this  cause  the  judgment  ought 
to  be  reversed. 

Judgment  of  reversal. 
LEWIS,  Ch.  J.,  absent. 


COMBS  «  WYCKOFF. 

1.  Stay  of  Proceedings — Witnesses  not  Obtained. 
2.  Referees — Objection  to  Waived.  3.  Verbal 
Stipulation  between  Attorneys. 

If  a  party  to  a  suit  referred,  cannot  produce  his 
witnesses  by  the  time  of  hearing1,  a  judge  at  cham- 
bers in  vacation,  or  the  court,  if  sitting,  will  stay 
proceedings.  Defendant's  attorney  having  nomin- 
ated referees,  and  the  party  not  having  objected,  he 
cannot,  on  that  ground,  move  to  set  aside  a  report. 

The  court  will  not  notice  any  agreement  in  a  cause 
between  the  attorneys,  unless  reduced  to  writing. 

THIS  was  an  action  for  damages  in  not  de- 
livering a  boat  alleged  to  have  been  pur- 
chased by  the  plaintiff. 

Mr.  Woods  moved  to  set  aside  the  report  of 
the  referees  on  an  affidavit  by  the  attorney  in 
the  cause,  stating,  that  the  witnesses  of  the  de- 
fendant were  seafaring  men  ;  that  there  had 
been  an  express  agreement  between  the  depo- 
nent and  the  plaintiff's  attorney  that  the  refer- 
ees should  not  make  up  their  report  until  the 
testimony  on  the  part  of  the  defendant  could 
be  obtained  ;  yet,  notwithstanding  this  agree- 
ment, the  referees  had  reported  without  wait- 
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ing  for  the  evidence  on  which  the  defendant 
relied  ;  that  a  sum  had  been  allowed  the  plaint- 
iff for  a  loss,  said  to  have  been  sustained  by 
not  being  enabled  to  carry  a  quantity  of  wood 
to  New  York,  though  it  was  proved,  and  even 
admitted,  that  a  part  of  the  wood  was  previ- 
ously sold  by  the  plaintiff ;  and  the  residue 
might  have  been  conveyed  to  New  York  had 
he  thought  fit ;  that  the  referees  were  nominat 
ed  by  the  deponent  without  the  knowledge  of- 
he  defendant,  between  whom  and  one  of  them 
a  quarrel  had  taken  place,  which  was  not 
made  up  ;  that  by  the  next  circuit  the  defend- 
ant hoped  to  be*  able  to  procure  testimony 
which  would  at  least  diminish  the  damages 
against  him. 

Mr.  Skinner,  contra,  read  his  own  deposition 
setting  forth  that  he  did  not  recollect  the 
agreement  above  mentioned,  and  that  at  least 
it  was  not  in  writing ;  that  the  referees  met 
several  times,  and  were  as  often  adjourned  at 
the  request  of  the  defendant's  attorney  under 
the  pretense  of  not  being  *able  to  pro-  [*148 
cure  the  attendance  of  his  witnesses ;  that  at 
the  last  meeting  the  defendant's  attorney  de- 
clined summing  up,  and  so  far  from  any  en- 
mity existing  between  the  defendant  and  one 
of  his  referees,  the  very  party  named  as  being 
inimical  was  his  special  bail. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  moves  to  set  aside  the  report, 
of  referees,  alleging, 

1.  That  it  was  agreed  by  the  plaintiff's  attor- 
ney, that  no  report  should  be  made  until  the 
defendant's  witnesses  could  be  procured,  which 
was  afterwards  disregarded. 

This  agreement  not  being  in  writing,  and 
being  denied  by  the  plaintiff's  attorney,  must 
be  laid  out  of  sight.  The  court  cannot  too 
frequently  inculcate  the  necessity  of  reducing 
to  writing  all  agreements  between  gentlemen 
of  the  bar.1  Many  mistakes,  much  misunder- 
standing and  controversy  will  by  this  measure 
be  avoided.  In  the  present  case  it  appears 
that  two  months  elapsed  before  the  report  was 
made,  which  was  allowing  sufficient  time  for 
the  defendant  to  produce  his  witnesses.  If 
they  were  abroad,  he  might  have  applied  to 
the  court  (for  a  term  intervened  between  the 
appointment  and  report  of  the  referees)  for  an 
order  on  them  not  to  proceed  for  a  reasonable 
time,8  which  would  have  been  granted,  or  a 
judge  at  his  chambers  would  have  ordered  the 
proceedings  to  stay  until  application  should  be 
made  to  the  court.8 

1.— 8.  P.,  Bain  v.  Green,  2  Caines'  Rep.,  95;  Brandt 
v.  Berrian,  3  Caines'  Rep.,  131 ;  Parker  v.  Root,  7 
Johns.  Rep.,  320.  The  rule  extends  to  parties  in  the 
suit  (Shadwick  v.  Phillips,  3  ('nines'  Rep.,  129; )  and 
though  the  agreement  be  admitted,  the  rule  will  be 
enforced,  unless  expressly  waived.  2  Caines'  Rep., 
95 ;  3  Caines'  Rep.,  131.  See  also  Griswold  v.  Law- 
rence, 1  J.  R.,  507. 

2.— S.  P.,  Sands  ads.  Bird  et  al..  Col.  Cas.,  105. 

See  as  to  adjournment  l>ef  ore  referees ;  Jackson  v. 
Ives,  22  Wend.,  «37 :  Ejr-ixtrte  Rutler,  3  Hill,  464 ; 
Graham  v.  Morton,  6  Wend.,  552 ;  Langley  v.  Hick- 
man,  1  Sand.,  681 ;  Cleveland  v.  Hunter,  1  Wen.,  104 ; 
Sudani  v.  Smart,  20  J.  R.,  476. 

3. — When  a  report  was  made  without  giving  time 
to  adduce  testimony  in  proof  of  items  agreed  to  be 
admitted,  but  at  the  meeting  refused  to  be  allowed, 
the  court  set  aside  the  report,  though  the  agreement 
was  by  parol.  Forbes  v.  Tracy  &  Tracy,  Caines' 
Prac.,  49o ;  S.  C-  by  the  name  or  Forbes  v-  Tracy  et 
al.,  2  Johns-  Cases,  224. 
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2.  Another  objection  is,  that  u  sum  was  al- 
lowed which  was  not  proved  to  be  due.  Of 
this  allegation  there  is  no  satisfactory  proof, 
and  therefore  we  can  take  no  notice  of  it. 

8.  A  third  objection  is,  an  enmity  between 
the  defendant  and  one  of  the  referees. 

This  reference,  it  is  observed,  was  on  a  nom- 
ination by  the  defendant's  attorney,  and  al- 
though he  might  have  been  ignorant  of  the 
quarrel  spoken  of,  the  defendant  by  his  ac- 
quiescence in  the  appointment,  and  submitting 
the  cause  to  his  decision,  cannot  now  avail 
himself  of  this  challenge.  He  should  have 
applied  to  the  court  to  remove  him  and  ap- 
point another.1  It  is  somewhat  remarkable, 
however,  that  the  referee  who  is  repugnant  or 
hostile  to  the  defendant,  should  be  his  special 
bail  in  this  very  cause. 

149*]  *4.  The  defendant  states  that  "he 
can  now  introduce  evidence  to  diminish  at 
least  the  damages  reported."  This  is  very 
loose,  to  say  the  least.  Why  was  not  this  tes- 
timony obtained  before?  And  to  what  extent 
will  the  damages  be  reduced,  if  it  be  offered 
now?  Will  it  justify  a  diminution  of  only 
one  dollar,  or  less?  If  so,  de  minimis  non  cu- 
rat  lex,  and  if  the  discovery  had  been  made 
even  prior  to  the  report  it  would  be  no  reason 
for  disturbing  it.  Let  the  defendant  take 
nothing  by  his  motion,  and  pay  the  costs  of 
this  application. 

Motion  denied  with  costs* 
Cited  in— 20  Johns.,  476 ;  312  Cow.,  500 ;  4  Rob.,  702. 


THE  PEOPLE  v.  CROSWELL. 

Indictment — Removal  from  Sessions — Exceptions 
— Case. 

If  an  indictment  be  removed  from  the  sessions  in- 
to this  court,  any  exceptions  may  be  taken  to  the 
charge  of  the  Judge  by  making  a  case,  and  bringing 
it  before  the  court,  in  the  same  manner  as  in  civil 
proceedings. 

THE  defendant  had  been  convicted  at  the 
last  circuit  for  the  County  of  Columbia, 
before  Lewis,  Ch.  J.,  on  an  indictment  for  a 
libel  on  the  President  of  the  United  States. 
The  proceedings  were  originally  commenced 
before  the  justices  in  the  General  Sessions, 
from  whence  they  were  removed  into  this 
court,  and  went  down  to  the  circuit  in  the 
usual  manner.  On  conviction  of  the  defend- 
ant, recognizances  were  taken  for  his  appear- 

1 — It  has  since  been  ruled  that  when  parties  elect 
to  act  for  themselves  in  the  nomination  of  referees, 
without  the  intervention  of  the  court,  a  motion  to 
Bet  aside  the  report  will  not  be  heard  (Miller  &  Un- 
derbill v.  Vaughan.  1  Johns.  Rep.,  315),  though  ac- 
companied by  an  affidavit  of  merit*.  Stephenson  v. 
Beeeker,  li>.,  4»2. 

2.— A  motion  to  sot  aside  a  report  of  referees  ought 
to  be  made  in  the  term  next  after  the  report  (Coin- 
stock  v.  Knthbone,  1  Johns.  Rep.,  13H),  and  when  on 

ie  merits,  is  an  enumerated  motion.  Clinton  v. 
hlinendorf,  3  Johns.  Rep.,  143.  Note,  the  marginal 
statement  of  this  ease  in  the  report  is  right,  that  in 
the  Index  wrong.  See  the  point  as  ruled  above. 
CaiiH*  Prac.,  4»4.  Though  it  is  not  necessary  that 
the,  report  should  have  been  filed,  provided  it  had 
been  delivered  to  the  party  who  urges  that  as  an 
objection.  Thompson  v.  Tompkins,  1  Johns.  Cases, 
238. 
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ance  the  first  day  of  term  to  receive  judgment, 
but  his  counsel. "considering  the  Chief  Justice 
to  have  totally  misdirected  the  jury,  were 
rather  at  a  loss  how  to  bring  the  matter  before 
this  court. 

THE  COURT  said,  that  on  the  cause  being 
brought  up,  and  sent  down  to  the  circuit,  the 
suit,  though  in  its  nature  a  criminal  prosecu- 
tion, took  the  course  of  a  civil  action  ;  that 
within  the  first  four  days  of  the  term  ensuing 
the  conviction,  a  motion  in  arrest  of  judgment 
might  be  made,  or  the  parties  may  make  a 
case,  and  bring  everything  fully  before  the 
court.  This  measure  they  advised,  as  being 
in  the  present  instance  more  explicit,  and  it 
being  adopted,  they  gave  day  till  the  fourth 
day  of  next  term,  taking  recognizances  from 
the  defendant  and  two  others  for  his  due  ap- 
pearance, himself  in  $500,  his  sureties  in  $250 
each. 


LUSHER  v.  WALTON. 

1.    Notice  to  Refer.     2.    Grounds  of  Opposing 
Reference. 

Notice  to  refer  must  contain  the  names  of  ref- 
erees. 

Misapprehension  of  a  rule,  or  ignorance  of  a  late 
determination,  may  be  offered  as  excuses  for  not 
noticing  for  the  first  day  of  term. 

If  the  ground  of  opposing  a  reference  be  that  a 
point  of  law  will  arise,  it  ought  to  be  stated  express- 
ly what,  and  that  it  is  "  as  advised  by  counsel. 

MR.  VAN  VECHTEN.     This  is  a  motion 
for  a  rule  to  refer.     The  affidavit  states 
that  there  are  long  accounts  to  adjust. 

Mr.  Emott.  The  notice  does  not  mention 
*the  names  of  the  referees  ;  from  Bedle  [*15O 
v.  Wittett  (ante,  7),  decided  last  term,  this  is 
necessary. 

Per  Curiam.  If  the  cause  contains  long  ac- 
counts you  cannot  try  it. 

Mr.  Spencer  observed  to  the  court,  that  a 
cause  could  not  be  referred  at  the  circuit  ;3  but 
from  the  case  cited,  the  application  might  be 
renewed  the  next  non-enumerated  day. 

Mr.  Emott.  If  the  court  say  they  will  hear 
it,  I  shall  waive  the  objection. 

Per  Curiam.  The  omission  must  be  ac 
counted  for,  and  therefore  we  cannot  say  we 
will  hear  it.  All  notices  must  be  for  the 
first  day  (see  ante,  73,  n.) ;  if  not,  an  excuse 
must  be  offered.  But  a  party's  misapprehend- 
ing a  rule  has  frequently  been  received  as  an 
excuse.  The  decision  quoted  has  altered  the 
former  practice,  and  if  the  party  will  swear 
he  did  not  know  it,  he  may  apply  again. 

Mr.  Emott,  waiving  his  objection  as  to  the 
omission  of  the  names,  opposed  the  rule  on  a 
deposition  by  the  plaintiff  stating  that  an  ac- 
count between  him  and  the  defendant  had  been 
long  ago  settled,  on  which  there  appeared  a 
certain  balance  due,  for  which  the  present 
action  was  brought,  and  that  he  believed  the 
matter  in  dispute  involved  points  of  law. 

3.— A  rule  for  that  purpose  is  a  nullity.  Williams 
v.  Green,  3  Caines'  Rep.,  129. 
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Per  Curiam.  From  the  plaintiff's  affidavit 
it  does  not  appear  tlfere  was  a  final  closure  of 
accounts, '  so  as  to  entitle  to  oppose  the  rule  ; 
besides,  there  are  two  affidavits  against  him  ; 
the  weight  of  evidence  must,  therefore,  pre- 
ponderate, and  his  single  affidavit  must  give 
way.  His  second  ground  for  resisting  the  ap- 
plication is,  that  on  the  examination  questions 
of  law  will  arise.  This,  if  properly  stated, 
would  have  been  a  good  reason  for  denying 
the  rule  ;2  but  on  that  point  the  affidavit  is  de- 
fective ;  it  states  his  information  and  belief 
that  it  will  arise  ;  it  ought  to  have  said  that 
"  he  is  advised  by  his  counsel,"  and  even  then 
to  have  set  forth  the  particular  and  specific 
point,  to  satisfy  us  that  it  did  exist.  For  these 
reasons,  therefore,  as  the  first  taken  objection 
151*]  *is  waived,  the  plaintiff's  affidavit  is 
insufficient,  and  the  defendant  must  take  his 
rule. 

Motion  granted.3 
LEWIS,  Ch.  J.,  absent. 
Cited  in— 7  Hill,  155;  39  Super.,  416;  5  Daily,  71. 


JACKSON,  on  the  demise  of  WINTER, 

v. 
M'EVOY,  Tenant  in  Possession. 

Ejectment — Privity  of  Party  asking  to  be  made 
Defendant. 

In  order  to  be  admitted  as  a  defendant  in  eject- 
ment, a  privity  must  be  shown  between  the  appli- 
cant and  tenant.  It  is  not  enough  for  the  party  ap- 
plying to  swear  he  claims  title,  and  has  a  real  and 
.substantial  defense. 

MR.  WOODS  applied  to  vacate  the  judg- 
ment entered  against  the  casual  ejector, 
and  to  admit  Henry  Masterton  to  be  made  de- 
fendant on  such  terms  as  the  court  might  be 
pleased  to  order. 

The  affidavit  of  Masterton  set  forth  that  the 
suit  was  instituted  to  recover  possession  of 
forty-five  acres  of  land  in  the  County  of  West 
Chester,  to  which  he  claimed  title,  and  has  a 
real  and  substantial  defense  to  make  ;  that  on 
the  26th  day  of  July  last,  the  deponent  discover- 
ed in  the  book  of  common  rules  of  this  court 
that  a  rule  for  judgment  against  the  casual 
•ejcctorhad  been  entered  in  the  above  cause,  on 
the  12th  of  May  proceeding;  that  the  tenant  in 

1.  See  Codwise  &  Ludlow  v.  Hacker,  2  Caines' 
Hep.,  251;  Hobson  &  Todd  v.  Seymour,  Caines' 
Prac.,  485. 

2. — Code  of  Procedure,  sec.  271 ;  DeHart  v.  Coven- 
hoven,  2  J.  C.,  402 ;  Adams  v.  Bayles,  2  J.  R.,  374 ; 
Anon.  5  Cow.,  423. 

3.— In  Low  v.  Hallett  (3  Caines'  Rep.,  82),  the 
court  thought  "  as  advised  by  counsel  "  equivalent 
to  a  specification  of  the  points  of  law  that  would 
arise.  In  Adams  v.  Bayles  (2  Johns.  Rep.,  374), 
from  the  report,  and  in  which  it  is  to  be  observed 
the  opposition  was  by  the  reporter  himself,  neither 
the  points  of  law,  nor  ad  vice  of  counsel,  were  stated 
by  the  affidavit.  In  Salisbury  v.  Scott  ( 6  Johns. 
Rep.,  329 ),  the  court  seems  to  have  fully  adopted 
the  principle  of  this  decision  as  to  the  form  of  the 
affidavit  to  oppose  a  reference.  It  is  true  that  in  Low 
v.  Hallett,  in  addition  to  the  words  "  as  advised  by 
counsel,"  the  affidavit  contained  those  of  "  and  ver- 
ily believed."  Whether  these  minute  diversities 
will  reconcile  the  decisions,  the  reader  will  judge. 
See  the  conclusion  of  note  (a),  p.  157. 
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possession  never  informed  the  deponent  of  any 
declaration  in  the  said  suit  having  been  served 
upon  him  till  a  long  time  after  the  rule  for 
judgment  had  been  entered  ;  that  the  depon- 
ent believed  the  knowledge  of  it  was  withheld 
from  him,  owing  to  a  good  understanding  be- 
tween the  lessor  of  the  plaintiff  and  the  tenant 
in  possession,  to  prevent  that  defense  being 
made  which  the  lessor  of  the  plaintiff  was, 
previous  to  the  commencement  of  the  above 
suit,  told  by  the  deponent  he  would  make,  and 
that  on  search  he  finds  no  record  has  been 
filed  in  the  above  cause. 

These  facts  and  allegations,  he  contended, 
were  tantamount  to  a  positive  assertion  of 
title ;  that  it  was  impossible  without  one  to 
have  a  real  and  substantial  defense.  That 
nothing  would  be  lost  by  the  plaintiff,  as  a 
trial  might  be  had  at  the  circuit  in  September. 
That  the  question  would  then  fairly  come  up 
whether  the  deponent  or  Winter  was  really 
entitled. 

RADCLIFF,  J.  There  does  not  appear  to  be 
any  relation  between  Masterton  and  the  ten- 
ant. 

Mr.  Woods.  Perhaps  the  affidavit  does  not 
go  quite  far  enough  in  stating  that  expressly, 
but  surely  it  may  well  be  gathered  from  the 
whole.  . 

*Mr.  Emott,  contra.  The  deponent  [*152 
does  not  swear  to  any  title  ;  he  only  says  he 
has  a  claim  ;  he  does  not  swear  that  he  is  the 
landlord,  not  even  that  there  is  a  privity  be- 
tween him  and  the  tenant.  If,  then,  there  is 
no  title,  if  he  is  not  landlord,  and  if  there  is  no 
privity,  how  can  he  be  made  a  defendant?  If 
a  man  may  thus  come  in  and  vacate  a  judg- 
ment, without  any  complaint  from  the  tenant, 
there  is  not  one  which  may  not  be  set  aside. 
There  is  nothing  stated  which  shows  that 
notice  of  the  ejectment  ought  to  have  been 
given  to  the  deponent.  The  tenant  is  not 
obliged  to  hunt  out  all  persons  who  have 
claims  ;  he  can  only  be  expected  to  communi- 
cate to  his  privies. 

Per  Curiam.  The  party  can  take  nothing 
by  his  motion. 

Motion  denied.* 
LEWIS,  Ch.  J.,  absent. 

4.  The  claim  of  the  landlord  to  defend  is  thought 
to  be  by  statute.  1  Rev.  Laws,  145,  sec.  30.  Lord 
Holt  says  it  is  of  right  (Fenwick's  case,  1  Salk.,  257 ), 
but  though  before  the  statute  a  landlord  might 
have  been  let  in  to  defend,  the  second  provision  of 
the  section  seems  new.  It  has  been  determined  that 
neither  a  devisee,  where  the  ejectment  is  by  the 
heir,  nor  a  mortgagee,  who  has  never  received 
rent  (Bull.,  N.  P.,  95),  nor  a  cestuiquc  trust,  who  has 
never  been  in  possession.  (Lovelock  v.  Doncaster, 
3D.  &  E.,  783),  are  landlords  within  the  statute; 
that  a  devisee  in  trust  (Norris  v.  Doncaster,  4  D.  & 
E.,  122),  a  mortgagee  (Doe  v.  Cooper,  8  D.  &  E.,645), 
though  the  report  does  not  say  he  had  ever  received 
rent,  and  a  lord  claiming  by  escheat  (  J'airclaim  v. 
Shamtitle,  3  Bun-.,  1290),  are  landlords  within. 
From  this  last  cited  case,  it  would  seem  that  all 
who  stand  behind  the  tenant  may  come  in  to  defend 
for  their  own  interest.  See  Jackson,  ex.  dem.  Can- 
tine,  et  o7.  v.  Stiles  (George  Clark,  tenant ),  4  Johns. 
Rep.,  493,  as  to  admitting  alien  landlords. 

Slitcs  v.  Jackson,  1  Wend.  Rep.,  316 ;  6  Cow.,  589  ;  5 
Id.,  447 ,'  Jackson  v.  Flint,  2  Cow.,  594 ;  11  Johns.  Rep., 
407 ;  Jackson  v.  Babcock,  17  Johns.  Rep.,  112 ;  N.  Y. 
Code,  sec.  122. 
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JACKSON,  ex  dem.  RODMAN 
BROWN. 

Trial— Sickness  of  Counsel— Excuse— Cost*. 

The  sudden  indisposition  of  counsel  and  attorney 
is  an  excuse  for  not  proceeding  to  trial,  but  will  not 
exempt  from  costs. 

MR.  SPENCER  moved  for  judgment  as  in 
case  of  nonsuit,  for  not  proceeding  to 
trial.  The  notice  was  served  on  the  first  day 
of  term  for  argument  on  this.  The  affidavit 
accounted  for  its  not  being  noticed  for  the  first 
day,  by  stating  that  it  had  been  delivered,  on 
the  26th  of  July,  to  a  person  who  was  then 
about  leaving  Hudson  for  Albany,  but  who 
had  either  lost  it,  or  left  it  behind  with  some 
papers  of  his  own. 

Mr.  Van  Vechten  opposed  the  motion,  by 
an  affidavit  of  the  indisposition  of  both  attor- 
ney and  counsel  in  the  cause,  when  too  late  to 
employ  others. 

The  cause  was  countermanded,  but  after 
the  circuit  began. 

Per  Curiam.  The  excuse  is  sufficient  to 
prevent  granting  the  judgment  applied  for,1 
but  the  plaintiff  must  pay  the  costs  of  not  pro- 
ceeding to  trial.  It  was  a  misfortune,  it  is 
true,  that  the  parties  should  have  been  afflicted 
with  sickness,  but  it  is  a  misfortune  that 
ought  not  to  fall  on  the  defendant. 

Motion  denied  on  paying  costs. 
LEWIS,  Ch.  J.,  absent. 


ALEXANDER  v.  ESTEN,  Administrator. 

Motion — Notice. 

A  motion  cannot  be  extended  to   objects    not 
specified  In  the  notice. 

rFHE  COURT  ruled  that  it  was  the  practice 
-L  to  confine  a  party  *to  the  objects  [*153 
specified  in  his  notice,  and  the  present  being 
to  set  aside  an  execution,  they  would  not  allow 
it  to  be  extended  to  the  judgment.  Ferguson 
v.  Jones,  12  Wend.,  241  ;  1  Cow.,  135,  note 
[1]. 

LEWIS,  Ch.  J.,  absent. 
Cited  in-11  Hun.,  231. 


JACKSON,  ex  dem.  WATSON, 

v. 
MARSH. 

Notice  to  produce  papers. 

Nine  days'  notice  is  enough  to  produce  in  Cayuga 
papers  In  Albany,  180  miles  distant. 

MR.  W.  WOODS  moved,  on  the  common 
affidavit,  for  judgment  as  in  case  of  non- 
suit for  not  proceeding  to  trial. 

1.  Rogers  v.  Garrison,  2  Caines'  Rep.,  379 ;    Stein- 
beck v.  Hallett,  1  Johns.  Rep.,  141. 

104 


Mr.  Emott  resisted  it  on  an  affidavit,  setting 
forth  that  the  cause  was  duly  noticed  for 
Cayuga  County ;  but,  nine  days  before  the 
trial,  the  defendant  served  a  notice  to  produce 
papers  which  were  in  Albany. 

He  also  stated  some  circumstance  tending 
to  show  tricking  practice,  but  nothing  of  that 
sort  appeared  by  the  affidavit. 

COURT.  What  is  the  distance  from  the 
County  Court  in  Cayuga  to  Albany? 

Mr.  Einott.     One  hundred  and  eighty  miles. 

Per  Curiam.  The  plaintiff  must  stipulate 
and  pay  costs.  There  is  no  proof  of  want  of 
time. 

on  stipulating  and  paying  costs, 

Judgment  of  nonsuit  refused. 
LEWIS,  Ch.  J.,  absent. 


WEBB  «.  WILKIE. 
Amendment. 

Whenever  a  plaintiff  amends  his  declaration,  the- 
defendant  has  an  election  to  plead  de  now). 

THIS  was  an  action  on  a  sealed  note,  dated 
on  the  thirtieth  of  the  month.     The  dec- 
laration stated  the  date  to  be  the  thirteenth. 

Mr.  Emott,  on  the  first  day  of  term,  had 
obtained  a  rule  to  amend  the  declaration  by 
striking  out  the  word  "thirteenth,"  and  insert- 
ing the  word  "thirtieth."  No  person  appear- 
ing to  oppose,  the  motion  was  granted  of 
course  and  without  imposing  terms. 

Mr.  Van  Vechten  now  applied  to  vacate  that 
rule,  and  that  it  be  ordered  that  the  amend- 
ment be  on  the  usual  terms.  This,  he  said, 
was  necessary,  because  the  plea  of  nan  est 
factum,  which  was  then  proper,  might  now  be 
highly  the  reverse.2  The  court  was  always 
disposed  to  set  things  right  if  it  lay  in  their 
power.  They  never  could  mean  that  the 
plaintiff,  who  had  been  guilty  of  a  mistake  in 
his  declaration,  should  have  liberty  to  amend 
that,  and  the  defendant  bd  held  to  a  plea  that 
might  be  inapplicable.  Besides,  there  was 
ample  time  *to  give  a  plea  before  the  [*1£>4 
next  circuit,  and  surely  the  court  will  not  shut 
out  the  defendant  from  pleading  de  nmx>  when 
his  first  plea  was  the  result  of  the  plaintiff's, 
misstatement. 

Per  Curiam.  Let  the  former  rule  be  va- 
cated, and  the  plaintiff  amend  on  the  usual 
terms. 

Motion  granted. 

Cited  in-5  Rob..  828. 

2.— These  are,  that  the  defendant  be  at  liberty  to  • 
abide  bv  his  plea,  or  to  plead  de  norn  (Bogert  and 
M'Donald,  Caines'  Prac.,  120),  in  which  case  he  is 
entitled  to  an  imparlance  (Holmes  et  al.  \.  Lansing, 
Col.  Cos.,  92).  and  costs  up  to  the  time  of  plea 
pleaded.  So  if  he  relinquish  his  defense  he  is  en- 
titled to  costs.  Wimple  et  al.  v.  M'Dougal,  Col- 
Cas.,  49.  See  Jackson  v.  Rough,  post.  251. 

See  Code  of  Procedure,  sees.  172, 175. 
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GlLLILAND  9.  MORRELL. 

Waiver  of  Irregularities.    2.  Nonsuit — Gouts  — 
Demand — Judgment. 

All  irregularities  are  waived  by  a  defendant  if  he 
appear  on  trial. 

On   judgment   for  nonsuit   nisi,   the   defendant  I 
should  make  a  demand  of  his  costs,  with  a  copy  of  I 
his  rule  annexed ;  and  if  not  paid  in  twenty  days,  he  ' 
may  enter  his  judgment ;  if  he  do  not  so,  the  plaint- 
iff will  be  regular  in  noticing  for  trial. 

Citation— 1  Caines,  73. 

MR.  VAN  VECHTEN  moved  to  set  aside 
the  verdict  in  this  cause,  and  grant  a 
new  trial,  on  an  affidavit  which  stated,  that  in 
October,  1802,  a  motion  was  made  on  the  part 
of  the  defendant  for  judgment  as  in  case  of 
nonsuit ;  which,  no  one  appearing  to  oppose, 
was  granted  as  of  course.  That  the  judgment 
thus  taken  was,  in  the  same  term,  set  aside  by 
the  plaintiff,  on  the  usual  terms  of  stipulating 
to  try  the  next  circuit,  and  paying  the  costs  of 
not  proceeding  to  trial.  That  the  stipulation 
was  entered  into,  the  costs  taxed,  and  de- 
manded, but  not  paid,  and  now  continued 
unsatisfied ;  that,  therefore,  and  as  the  de- 
fendant's only  witness  could  not  be  found,  he 
did  not  attend  by  himself  or  attorney  at  the 
last  circuit  in  April.  That  the  defendant  had 
a  good  and  substantial  defense,  as  informed  by 
his  counsel,  which  he  verily  believed  to  be 
true  ;  that  on  the  merits  the  plaintiff  could  not 
recover,  and  that  a  material  witness  was  want- 
ing, -without  whose  testimony  the  defendant 
could  not  proceed  to  trial,  but  which  he  could 
procure  by  the  next  circuit. 

Mr.  Woodworth,  contra,  produced  a  certifi- 
cate from  the  clerk  of  the  Circuit  Court,  that 
the  trial  of  the  above  cause  was  had  on  the 
eighth  day  of  April  last,  when  Mr.  Van  Vech- 
Un  appeared  for  Mr.  Fisk,  attorney  for  the 
defendant.  On  this  he  contended  every 
irregularity  was  waived,  and  the  verdict  must 
stand,  otherwise  the  chance  of  a  verdict  might 
be  taken  at  any  time  after  a  little  advantage 
obtained,  and  in  case  of  a  want  of  success,  a 
motion  to  set  aside  resorted  to. 

Per  Curiam.  This  is  an  application  to  set 
aside  a  verdict.  There  are  many  facts  stated. 
155*]  With  respect  to  the  entry  of  *the  rule 
for  setting  aside  the  judgment  as  in  case  of 
nonsuit,  there  may  be  some  doubt.  The  clerk 
finds  no  rule  entered,  but  as  there  was  a  stipu- 
lation filed,  the  court  take  it  for  granted  that 
it  was  on  the  usual  terms.  It  is  necessary, 
however,  that  in  all  cases  of  stipulation  there 
should  be  a  demand  of  costs ;  this  demand 
should  be  accompanied  with  a  copy  of  the 
rule,  and  if  the  costs  be  not  paid  in  twenty 
days  after,  then  the  party  may  enter  up  judg- 
ment of  nonsuit  and  take  the  effect  of  his 
application.1  The  defendant  swears  that  he  did 
present  a  bill  of  costs,  but  does  not  say  it  was 
with  a  copy  of  the  rule  annexed  ;  this,  too, 
was  on  the  agent,  and  not  on  the  party,  or  his 
attorney.  The  defendant,  therefore,  has  not 
been  correct  in  his  proceedings,  and  if  the 
demand  was  not  regular,  the  plaintiff  was 

1.— See  Lowne  v.  Koose,  6  Cow.,  3,  94;  Shattuck  v. 
Chamberlin,  4  Id.,  14;  Chadderton  v.  Barkers,  6 
Wend.,  531 ;  Howard  v.  M'Knight.25  Wen..  688. 
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regular  in  noticing  his  cause  for  last  April,  and 
bringing  it  on  to  trial.  But,  admitting  that  in 
so  doing  he  had  been  guilty  of  an  irregularity, 
the  defendant's  appearing  on  the  trial  is  a 
waiver  of  all  advantage  to  which  he  might 
otherwise  have  been  entitled.  It  was  decided 
last  term,  in  the  case  of  Brain  v.  Rodelicks  and 
Shivers  (ante,  73),  that  if  a  party  appear,  he 
waives  all  irregularity.  But  it  has  been  shown 
there  was  not  any,  and  if  there  was,  the  con- 
duct of  the  defendant  has  placed  the  case  in 
the  same  situation  as  if  there  was  not.  The 
plaintiff,  therefore,  is  regular.  Against  this  is 
read  an  affidavit  of  merits ;  on  such  an  affi- 
davit the  court  will  not  set  aside  a  regular  ver- 
dict. There  is  no  irregularity ;  the  defendant 
appeared,2  and  has  shown  no  excuse  why  he 
did  not  defend  ;  for  if  his  witness  could  not 
have  been  obtained,  the  court,  on  the  common 
.affidavit,  would  have  put  off  the  trial.  The 
defendant  must  take  nothing  by  his  motion. 

Motion  denied.3 

LEWIS,  Ch.  J.,  absent. 

Cited  in— 7  Cow.,  427 ;  41  How.  Pr.,  104  (a). 


COGSWELL  v.  VANDERBERGH. 

Setting  aside  Regular  Proceedings — Cost*  and 
Terms. 

When  proceedings  have  been  regular,  a  mere  affi- 
davit of  merits  is  not  sufficient  ground  to  set  them 
aside.  In  such  a  case,  if  there  has  been  a  mistake 
on  which  the  judgment  has  been  taken,  the  defend- 
ant will  be  relieved  only  on  costs  and  terms. 

MR.  WOODWORTH,  on  the  part  of  the  de- 
fendant, moved  to  set  aside  the  default, 
and  all  subsequent  proceedings,  on  two  affida- 
vits, made  by  the  defendant  and  another  per- 
son, stating  that  a  capias  ad  respondendum  in  this 
suit  was  duly  issued  and  served  in  the  month 
of  November  last ;  that  in  February  following, 
the  defendant  called  on  the  plaintiff  and 
*offered  to  pay  part  of  the  debt,  if  he  [*15O 
could  have  time  for  the  residue ;  that  this 
being  agreed  to,  the  defendant  paid  $300,  and 
the  plaintiff  promised  to  stay  all  proceedings  ; 
the  defendant's  affidavit  further  showed  that 
he  had  frequently  called  on  the  plaintiff  to  set- 
tle the  residue,  but  that  he  was  either  from 
home  or  engaged  in  company,  and  had,  not- 
withstanding his  agreement  to  stop  the  suit, 
gone  on,  obtained  a  judgment  by  default,  and 
taken  out  execution  ;  that  the  defendant, 
relying  on  the  agreement,  had  not  employed 
any  attorney,  and  the  execution  was  for  more 
than  was  due,  credit  not  having  been  given  the 
defendant  for  an  account  which  he  had  against 
the  plaintiff.  The  affidavit,  Mr.  Woodworfft 
said,  in  addition  to  its  being  supported  by  the 

2.— S.  P.    Sec  Day  v.  Wilber,  2  Caines'  Rep.,  134. 

3.— The  rule  as  to  paying  of  costs  seems  to  be  that 
when  a  party  asks  a  favor  of  the  court,  which  is 
granted  on  payment  of  costs  by  him,  he  must  seek 
the  opposite  side  and  tender  the  costs  instanter. 
Pugsley  v.  Van  Alen,  8  Johns.  Hep.,  352.  When  the 
application  is  for  a  right,  which  is  allowed,  and  costs 
ordered  to  be  paid  by  the  opposite  party,  they  must 
be  demanded,  with  a  copy  of  the  rule  annexed. 
When  the  application  is  for  a  right,  which  is  re- 
fused, on  payment  of  costs.  &c,,  by  the  other  party, 
they  must  be  sought  as  in  the  case  in  the  text. 
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deposition  of  another  person,  carried  internal 
evidence  of  its  truth.  It  was  not  natural  to 
suppose  that  a  man  should  pay,  after  an 
:irrest,  so  large  a  sum,  on  account  of  the  debt, 
under  no  kind  of  agreement,  but  leave  himself 
open  to  an  execution  for  the  residue  the  very 
next  moment.  He,  therefore,  hoped  the  court 
would  set  aside  the  whole  proceedings,  as 
being  in  violation  of  every  principle  of  good 
faith. 

Mr.  Van  Antwerp,  contra,  read  a  long  affi- 
davit by  the  plaintiff,  denying  the  receipt  of 
the  money  on  any  condition,  and  swearing  to 
the  justness  of  his  execution ;  but  the  denial 
rested  on  his  own  testimony  alone. 

Per  Curiam.  This  is  an  application  to  set 
a-iile  the  judgment  and  all  subsequent  pro- 
ceedings. The  affidavits  are  very  lengthy,  and 
so  far  as  they  relate  to  merits,  we  put  them 
totally  out  of  view,  for  on  that  point  they  can- 
not be  received,  the  plaintiff  having  been  per- 
fectly regular,  according  to  the  rules  of  this 
court.  But  the  motion  is  made  on  the  further 
ground  of  surprise.  To  this  effect  the  defend- 
ant has  sworn,  and  his  testimony  is  corrobo- 
rated by  that  of  another  witness  to  the  same 
effect.  On  the  other  hand  may  be  opposed 
the  positive  denial  of  the  plaintiff.  If  the 
weight  of  testimony  be  to  decide,  it  will  be 
found  with  the  defendant.  There  has  at  least 
been  a  misunderstanding  in  this  business. 
The  defendant  thought  he  paid  his  money  that 
the  suit  might  not  go  on,  and,  therefore,  did 
not  make  any  defense.  It  is  evident  some 
157*]  great  mistake  has  *been  made;  the 
plaintiff,  however,  is  perfectly  regular,  and  as 
each  side  may  have  thought  himself  right,  the 
judgment  and  proceedings  must  be  set  aside 
on  payment  of  costs,  pleading  issuably,  and 
taking"  notice  of  trial  for  the  next  circuit.1 

Judgment  and  proceedings  set  aside  on  terms. 

1.— Whether  regular  proceedings  shall  be  set  aside 
on  merits  has,  in  our  practice,  been  vexata  questio. 
It  is  certain  that  the  rule  of  "  putting1  merits  totally 
out  of  view  "  on  such  an  occasion  was  acknowledged 
more  than  once  before  the  decision  in  the  text 
{Edwards  ad*.  M'Kinstry,  Col.  Cas.,  134),  and  even  in 
the  case  of  bail  desiring  to  stand  in  the  place  of 
their  principal.  Lansing  ads.  Gorham,  lb.,  116. 
Subsequent  decisions  seemed  to  confirm  its  strength 
(Beekman  v.  Franker,  3  Games'  Rep.,  95),  by  their 
very  exceptions ;  as  when  in  favor  of  an  adminis- 
tratrix (Smith  v.  Nitchie,  Caines'  Prac.,  121,  since 
reported  2  Johns.  Cases,  287),  when  from  the  mis- 
take of  the  attorney  either  as  to  the  time  of  plead- 
ing (Russell  v.  Ball,  Caines'  Prac.,  221),  or  of  the 
term  in  which  the  writ  was  returnable  (Gardinier 
v.  Crocker,  3  Caines'  Rep.,  139),  merits  were  allowed 
to  relax,  and,  if  strongly  made  out,  to  supersede 
the  rule.  Giles  v.  Caines,  3  Caines'  Hep.,  107.  What 
it  now  is,  may  perhaps  be  gathered  by  observing 
that  where  there  are  merits,  and  a  trial  has  not  been 
lost,  a  regular  default  will  be  set  aside  on  payment 
of  costs.  Jackson  v.  Stiles,  4  Johns.  Rep.,  486; 
Davenport  v.  Ferris,  6  Johns.  Rep.,  131.  Even 
where  a  trial  has  been  lost,  and  a  writ  of  inquiry 
executed,  if  from  a  mistake  on  a  doubtful  point 
(Bennett  v.  Fuller,  4  Johns.  Rep.,  486),  or  in  favor  of 
administrators  or  executors,  to  prevent  their  being 
chrrged  fie  bnnix  nropriis  (Phillips  v.  Hawley,  6 
Johns.  Rep.,  129;  Fenton  v.  Garliek,  It).,  287),  the 
above  rule  as  to  merits  will  not  prevail.  In  what 
the  merits  consist  ought,  however,  to  be  set  forth 
in  the  atHdavit  on  which  the  motion  is  made 
(Wilkes  v.  Hotchkiss,  5  Johns.  Rep.,  360),  or  stated 
as  "  being  a  good  and  substantial  defense  on  the 
merits,  as  advised  by  counsel."  Cannon  v.  Titus, 
lh.,  355.  See  the  observations  on  these  words 
when  used  in  opposing  a  reference,  ante,  p.  151,  n. 
(n),  and  the  regard  to  be  had  to  merits  as  laid  down 
in  Caines'  Prac.,  222. 


HOFFMAN  AND  SETON  v.  SMITH. 

1.  Note — What  Excuses  Notice  of  Nonpayment. 
2.    Witness — Competency. 

Want  of  funds  belonging  to  the  drawer  excuses 
notice  of  nonpayment,  as  well  when  the  bill  is  ac- 
cepted as  when  not. 

A  professional  man.  not  employed  by  a  party,  Is 
a  good  witness  against  him. 

If  a  defendant  read  part  of  an  answer  of  the 
plaintiff  to  a  bill  of  discovery,  quaere,  whether  the 
whole  is  made  evidence. 

Citations—  1  Bos.  &  P.,  652 ;  4  Durn.  &  E.,  759. 

THIS  was  an  action  by  the  second  indorsee 
against  the  maker  of  a  promissory  note, 
dated  the  llth  June,  1795,  payable  one  year 
after  date. 

The  facts  were  briefly  these  :  the  note  was 
originally  payable  to  one  Thomas  Cooper,  who 
indorsed  it  to  Nicholas  Hoffman.  When  it 
fell  due  Smith,  the  maker,  being  unable  to 
take  it  up,  gave  N.  Hoffman  a  bill  of  exchange 
on  William  W.  Burrows,  of  Philadelphia,  for 
the  amount,  which,  when  paid,  was  to  be  in 
satisfaction.  In  the  mean  time  it  was  agreed 
by  all  parties  that  the  note  should  be  left  in  trie 
hands  of  N.  Hoffman,  Cooper  consenting  to 
remain  liable  if  the  bill  of  exchange  was  not 
paid.  After  these  transactions,  N.  Hoffman 
being  largely  indebted  to  the  plaintiffs,  in- 
dorsed the  note  over  to  them  on  account. 
The  bill  of  exchange  was  presented,  and  ac- 
cepted, but  not  paid,  upon  which  the  plaintiffs 
commenced  the  present  action.  The  defend- 
ant pleaded  the  general  issue,  payment,  and 
gave  notice  of  special  matter. 

At  the  trial,  the  handwriting  of  the  different 


NOTE.— Commercial  law— Drawing  without  funds 
— Notice  to  drawer  unnecessary. 

When  there  are  no  funds  or  effects  in  the  hands  of 
the  drawee  belonging  to  the  drawer,  the  latter  has 
j  no  right  to  expect  payment,  and  demand  and  no- 
I  tice,  as  against  him,  are  unnecessary.    The  reason 
i  for  demand  and  notice  failing  they  are  unneces- 
|  sary.    Mabley  v.  Clarke,  28  Barb.,  390;  Healey  v. 
1  Gilman,  1  Bosw.  (N.  Y.),  235;  Dollfus  v.    Frosch. 
I  1    Denio   (N.    Y.),   367 ;    Coyle   v.  Smith.  1    E.  D. 
Smith  (N.  Y.),  400 ;  Cox  v.  Sinims,  1  Cranch.  C  C., 
!  238 ;  Allen  v.  King,  4  McLean,  128 ;  Rhett  v.  Pope,  2 
How.,  457 ;  Baker  v.  Gallagher,  1  Wash.,  461 ;  Read 
v.  Wilkinson,  2  Id.,  514 ;  Matter  of  Brown,  2  Story, 
502 ;  Hapkirk  v.  Page,  2  Brock.,  20 ;  Warder  v.  Tucker, 
7   Mass.,    452 ;  1   Wash.,   461 ;  2  Id.,  514 ;  Savage  v. 
Merle,  5  Pick,  88 ;  Armstrong  v.  Gay,  1  Stew.  (Ala.), 
175 ;  Tarver  v.  Nance,  5  Ala.,  712 :  McRae  v.  Rhodes, 
22  Ark.,  315 ;  Borner  v.  Rupert,  24  111.,  182 ;  Ander- 
son v.  Folger,  11  La.  Ann.,  269;  Cooke  v.  Martin,  13 
Miss.,  379;  Carson  v.  Alexander,  34  Id.,  528;  Wal- 
lenweber  v.  Ketterlinus,  17  Pa.  St.,  389 ;  Sullivan  v. 
Deadman,  23  Ark.,  14 ;  Miser  v.  Trqvinger,  £  Ohio 
St.. 


Wilkes  v 

2  H.  Black.,  609 ;  Orr  v.  McGinnis,  7  East,  359. 

When  the  drawer  has  reasonable  (/round  to  think 
the  bill  will  be  fto?iored,he  is  entitled  to  notice  though 
he  has  no  funds  in  the  drawee's  hands.  Robinson 
v.  Ames.  20  Johns.,  146;  Stanton  v.  Blossom,  14 
Mass.,  116;  French  v.  Bank  of  Columbia,  4  Cranch, 
144 ;  Grosvenor  v.  Stone,  8  Pick.,  83 ;  Campbell  v. 
Pettingill,  7  Me.,  126 ;  Hill  v.  Morris,  2  Stew  &  P. 

|  (Ala.),  114 ;  Hopkirk  v.  Page,  2  Brock.,  20. 

Indorser  i*  entitled  to  notice  in  aU  cases,  unless  he 
has  received  funds  from  the  drawer  to  take  up  the 

!  bill.    Fotheringham  v.  Price,  1  Bay  (S.  C.),  291 ;  Bar- 

!  ton  v.  Baker,  1  Serg.  &  R.  (Pa.),  334 ;  Denniston  v. 
Imbrie,  3  Wash.,  401 ;  Ramdulollday  v.  Dariux,4  Id.) 

!  61.    But  see.  Farmers'  Bank  v.  Vanmeter,  4  Rand. 

'  (Va.),  553.    An  accommodation  drawer  for  accep- 

1  tor  with  knowledge  of  the  payee,  is  entitled  to  no- 
tor,  though  he  has  no  funds  in  acceptor's  hands. 

'  Shirley  v.  Fellowes,  9  Part,  (Ala.),  300. 
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parties  being  admitted,  the  plaintiffs  there 
rested  their  cause. 

The  defendant  then  read  in  evidence  a  copy 
of  a  bill  in  chancery,  filed  by  himself  against 
the  plaintiffs,  for  a  discovery  and  injunction, 
setting  forth  the  preceding  facts,  and  charging 
a  want  of  notice  of  the  nonpayment  of  the 
bill  of  exchange,  in  consequence  of  which  he 
became  discharged,  and  N.  Hoffman  respon- 
sible to  him  for  the  amount,  which  he  was  en- 
titled to  set  off  against  the  note ;  for  being  in- 
dorsed after  due,  it  was  liable  to  all  the 
•equities  of  the  maker  against  the  indorser. ' 
The  defendant  also  read  in  evidence  such 
part  of  the  answer  of  the  plaintiffs  to  the 
158*]  *above  bill,  as  confessed  the  facts 
above  stated,  and  the  want  of  notice;  on 
which  he  rested  his  cause,  and  moved  for  a 
nonsuit,  the  plaintiffs  not  having  proved  no- 
tice to  him  of  the  nonpayment  of  the  bill. 

The  plaintiffs'  counsel  then  proposed  read- 
ing the  residue  of  the  answer,  which,  on  the 
part  of  the  defendant,  was  objected  to,  but 
•overruled.  On  its  being  read,  it  appeared  that 
Burrows  had  no  funds  in  his  hands  at  the 
time  this  bill,  with  many  others,  was  drawn, 
but  that  he  had  accepted  them  to  support  the 
credit  of  the  defendant,  on  his  engaging  to 
provide  for  their  due  payment.  That  the  de- 
fendant had  confessed  this,  and  acknowledged 
he  knew  the  bill  was  dishonored,  as  he  had 
been  unable  to  furnish  the  means  he  had 
promised.  The  answer  further  stated  that 
Burrows  paid  his  acceptances,  lent  to  the  de- 
fendant till  he  was  totally  ruined,  in  conse- 
quence of  which  he  became  and  continues 
wholly  insolvent,  having,  however,  large  de- 
mands against  the  defendant  still  unpaid.  The 
plaintiffs  proved  also,  by  the  evidence  of  Mr. 
Troup,  who  had  been  professionally  employed 
by  Burrows  against  the  defendant,  that  the 
debt  due  from  the  defendant  to  Burrows  now 
exceeded  $20,000. 

The  judge  charged,  that  the  acceptance  of 
the  bill  was  prima  facie  evidence  of  funds  in 
the  hands  of  the  acceptor,  and  made  it  incum 
bent  on  the  plaintiffs  to  show  the  want  of 
them,  which,  in  his  opinion,  had  been  done. 
That  if  the  jury  should  concur  with  him,  they 
-ought  to  find  for  the  plaintiffs,  but  if  they 
thought  the  want  of  funds  not  sufficiently  es- 
tablished, they  should  find  for  the  defendant. 

The  jury  brought  in  their  verdict  for  the 
plaintiffs. 

It  was  now  submitted  to  the  court,  without 
argument,  whether  the  defendant  was  not  en- 
titled to  a  new  trial  on  the  following  grounds : 

1.  That  after  acceptance  of  a  bill   of  ex- 
change, notice  of  nonpayment  is  always  nec- 
essary,   and  the  want  of    it    discharges    the 
drawer. 

2.  That  the  want  of  funds  could  not,  after 
acceptance,  excuse  the  not  giving  notice  of 
1 59*]  nonpayment  ;*  and  that  *such  want  of 
funds  was  not  sufficiently  proved  in  this  case, 
as  the  testimony  of  Mr.  Troup,  and  that  part 

1.— Bunks  v.  Colwell,  cited  3  D.  &  E.,  81 ;  Brown  v. 
Davis,  lh.;  Beck  v.  Robley,  1  H.  Black.,  89,  n.  or.; 
Sebringr  &  Van  Wyck  v.  Kathbun,  1  Johns.  Cases, 
331 ;  Lansing  v.  Gaine  &  Ten  Eyck,  2  Johns.  Rep., 
300;  Hendricks  v.  Judah,  1  Johns.  Rep.,  319 ;  Fur- 
man  v.  Haskin,  2  Caines'  Rep.,  308. 

2.— See  Bickerdike  v.  Boleman,  1  D.  &  E.,  410.  411, 
what  is  said  on  this  point  by  Buller,  J. 
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of  the  answer  in  chancery  which  related  to 
the  deficiency  of  funds,  were  improperly  re- 
ceived, and  ought  to  have  been  excluded.3 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court.  *The  notice  to  the  drawer  of  [*1(>O 
nonpayment,  although  in  general  requisite, 
was  not  necessary  in  this  case,  because  the 
drawer  had  no  effects  in  the  hands  of  the 
drawee,  and,  therefore,  could  receive  no  in- 
jury from  the  want  of  it.  The  reason  for  no- 
tice failing,  the  necessity  of  giving  it  is  super- 
ceded.  The  acceptance  by  the  drawer  made 
no  alteration  in  the  rule.  Notice  of  nonpay- 
ment was  not  necessary  because  of  no  use  to 
the  drawer.  The  proof  of  the  want  of  funds 
was  conclusive ;  it  arose  from  the  repeated 
confession  of  the  defendant  himself.  ( Walwyn 
v.  St.  Quintin,  1  B.  &  P.,  652.)  Nor  was 
there  any  weight  in  the  objection  to  the  com- 
petency of  Mr.  Troup's  testimony,  his  infor- 
mation being  received  in  the  character  of  a 
friend,  and  not  in  that  of  counsel.  The  want 
of  funds  in  the  hands  of  Mr.  Burrows  was 
sufficiently  proved,  independent  of  any  facts 
contained  in  the  plaintiffs'  answer  to  the  de- 
fendant's bill  in  chancery. 

It  is,  therefore,  unnecessary  to  say,  whether 
the  whole  answer  ought  to  have  been  received 
as  evidence  or  not.4 

Motion  denied. 


HAWKINS  ET  AL.  «.  BRADFORD. 
Evidence — Admission  by  Referee — Report  on. 

On  a  reference,  if  a  receipt  given  after  the  rule 
made,  be  offered  in  evidence  on  the  part  of  the  de- 
fendant, and  objected  to  by  the  plaintiff,  the  special 
matter  and  facts  should  not  be  returned  to  the 

3. — Where  the  answer  of  either  plaintiff  or  de- 
fendant if  given  in  evidence  against  him,  though 
j  the  party  adducing  it  may  read  only  so  much  as 
i  suits  his  purpose,  yet  the  whole  is  made  testimony, 
I  if  insisted  on  by  the  party  against  whom  it  is  used. 
!  Lynch  v.  Clerke,  3  Salk.,  154 ;    Earl  of  Bath  v.  Bath- 
i  ersea,  5  Mod.,  10;   Gilb.  Ev.,  51.    But  this  does  not 
I  extend  to  making  those  matters  evidence  in  his 
favor  which  are  stated  in  his  answer  merely  as 
|  hearsay  (Roe  v.  Ferrans,  2  Bos.  &  Pull.,  542) ;  nor,  as 
j  it  would  seem,  to  those  cases  where  the  answer  does 
!  not  go  to  support  the  issue,  but  merely  to  establish 
a  collateral  point.     Therefore,  where  the  answer 
was  introduced  to  prove  the  incompetence  of  a 
'  witness,  by  showing  he  had  an  annuity  out  of  the 
land  in  question,  the  court  refused  to  order  the 
whole  to  be  read.    Sparin  v.  Drax,  2  Bac.  Abr.  by 
Gwillim,  622.    In  order  to  make  an  answer  evidence 
the  bill  must  be  produced,  to  evince  there  is  a  li« 
penclem.    Id.  Th. 

4.— The  rule  dispensing  with  notice  where  there 
are  no  funds  was  introduced  for  the  purpose  of  de- 
feating speculations  on  the  chance  of  an  exonera- 
tion in  law,  from  the  want  of  notice,  by  a  set  of  men 
who  drew  bills  without  having  any  funds  to  answer 
them  in  the  hands  of  the  drawee.    That  it  was  ever 
!  adopted  has  been   a   source   of   frequent   regret, 
though  it  has  by  successive  decisions  been  fully  es- 
!  tablished.      But  any  effects  in  the  hands  of  the 
drawee,  at  the  time  of  drawing,  entitle  to  notice 
!  (Orr  v.  M'Ginnis,  7  East,  359),  though  the  drawer  be 
;  indebted  to  him  more  than  the  amount  of  the  bill. 
Blackhan  v.  Doren,  2  Camp.,  503.     See  Rogers  v. 
I  Stephens,  2  D.  &  E.,  713 ;    Wilkes  v.  Jacks,  Peake, 
202 ;  De  Berdt  v.  Atkinson,  2  H.  Black.,  330 ;  Corney 
v.  Da  Costa,  1  Esp.  Rep.,  302;  Nicholson  v.  Gouthit, 
2  H.  Black.,  60!):   Staples  v.  Okines,  1  Esp.  Rep..  332; 
1  Dennis  v.  Morris,  3  Esp.  Rep.,  158 ;  Legge  v.  Tnorpe, 
I  2  Cainp.,  310;  S.  C.,  12  East,  171 :  Robinson  v.  Ames, 
!  20  J.  It.,  146;  Agon  v.  McManus,  11  /'/.,  180;  Cruger 
I  v.  Armstrong,  3  J.  C.,  5 ;  Anth.  N.  P.,  55,  n. 
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c-ourt,  but  the  referees  should  admit  It  and  make 
the  report  upon  it,  that  the  party  aggrieved  may 

l.riiiK  it  fully  l.rl.uv  the  court. 

Oitu-ir,  whctlirra  sp<-ciiil  return  of  facts  without 
a  decision  be,  in  any  ease,  a  report  within  the  mean- 
ing of  the  rule? 

MR.  VAN  VECHTEN  moved  for  a  rule 
against  the  referees  in  this  suit,  to  show 
cause  why  an  attachment  should  not  issue 
against  them  for  not  making  up  their  report, 
or  that  they  be  ordered  so  to  do.  The  affida- 
vit on  which  the  application  was  founded  set 
forth  that  at  the  meeting  of  the  referees, 
161*1  *after  the  counsel  of  the  plaintiffs  had 
opened  their  case  and  stated  the  nature  of 
their  demand,  the  counsel  for  the  defendant 
presented  a  plea  to  the  referees  on  receipt  of 
which  they  refused  to  hear  any  testimony  on 
the  part  of  the  plaintiffs,  and  neither  reported 
anything  due  to  them,  nor  did  they  make  any 
report  in  favor  of  the  defendant. 

Mr.  Spencer,  contra,  resisted  the  application, 
and  submitted  to  the  court  a  special  statement 
of  the  matter  in  the  nature  of  a  report.  The 
facts  as  there  stated  were  that  after  the  due 
assembling  of  the  referees,  &c. ,  they  called  on 
the  counsel  of  the  plaintiffs  to  specify  his 
clients'  demand,  which,  excepting  the  question 
of  interest,  was  originally  admitted  by  the 
defendant's  counsel  to  amount  to  about  $1,- 
400,  but  that  there  was  a  defense,  which  would 
supersede  the  necessity  of  proving  the  exact 
sum  claimed,  though  it  might  be  ascertained 
by  the  books  and  bills  before  the  referees ;  that 
the  defense  was  payment  of  $1,469  in  full  sat- 
isfaction, for  proof  of  which  a  receipt  was 
offered  in  evidence,  and  an  acknowledgement, 
under  the  hand  of  the  plaintiffs'  attorney,  ad- 
mitting certain  things  which  the  subscribing 
witness  would  have  sworn  to  if  present.  That 
the  plaintiffs  objected  to  the  admission  of  this 
testimony,  but  before  the  question  of  admissi- 
bility  could  be  argued,  the  defendant  pro- 
duced the  following  plea :  "  And  now  at  this 
day,  that  is  to  say,  on  the  19th  day  of  July, 
1803,  before  George  Hale,  Samuel  Edmonds, 
and  Roswell  Hotchkis,  referees  herein  ap- 
pointed, it  being  the  first  day  and  time  of  their 
meeting  hereon  and  upon  the  matters  referred 
to  them  in  the  above  cause,  comes  the  said 
John,  by  Erastus  Root,  his  counsel,  and  says 
that  the  said  Joseph,  &c.,  ought  not  further  to 
maintain  their  said  action  against  him,  the 
said  John,  because,  he  says,  that  after  the  14th 
day  of  May  last  past,  from  which  day,  day 
was  given  to  the  said  referees  to  make  their 
report  until  the  first  Monday  in  August  next, 
before  the  justices  of  the  Supreme  Court,  &c., 
at  the  city  hall  of  the  city  of  Albany  afore- 
said, the  aforesaid  action  was  continued,  to 
wit,  on  the  28th  day  of  May,  in  the  year  afore- 
said, at  the  city  of  Albany,  in  the  County  of 
Albany  aforesaid,  the  said  John  did  pay  to  the 
162*1  said  Joseph,  &c.,  the  sum  of  one  thou- 
sand four  hundred  and  sixty-nine  dollars  in 
full  satisfaction,  and  discharge  of  all  and 
singular  the  matters  and  things,  and  the  sums 
of  money  due  to  the  said  plaintiffs,  and  for 
the  recovery  whereof  this  aforesaid  action  hath 
been  brought  and  prosecuted,  and  which  said 
sum  of  one  thousand  four  hundred  and  sixty- 
nine  dollars  was  then  and  there  accepted, 
taken  and  received  by  the  above  plaintiffs,  in 
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full  satisfaction  and  discharge  of  all  and  singu- 
lar the  matters  and  things,  and  of  the  sums  of 
money  due  to  them,  and  for  the  recovery 
whereof  this  aforesaid  action  hath  been  brought 
and  prosecuted,  and  this,  &c.,  wherefore,"&c. 
That  thereon  the  referees  adjourned  the  fur- 
ther hearing,  and  returned  the  said  plea. 

This  was  a  report;  it  was  all  the  referee* 
could  do,  as  they  could  not  undertake  to  de- 
cide whether  the  plea  was  good  or  not,  that 
being  matter  of  law. 

Per  Guriam.  The  motion  is,  that  the  ref- 
erees be  ordered  to  make  'a  report,  they  having, 
instead  of  that,  made  a  special  return  of  all 
the  facts,  to  which  they  have  annexed  the  plea 
of  the  defendant,  offered  to  them  at  the  hear- 
ing. The  application  must  be  granted  ;  there- 
fore, let  the  rule  be  that  the  referees  report  by 
the  first  day  of  next  term.1 

KENT,  J.,  observed  that  the  bench  were  of 
opinion  the  refereees  should,  in  making  up 
their  report,  allow  the  receipt,  if  they  believed 
it  genuine,  and  to  have  been  fairly  obtained, 
in  order  that  the  plaintiff,  on  whose  affidavit 
the  application  was  made,  might,  if  he  thought 
himself  aggrieved,  or  that  it  was  improper  to 
allow  a  receipt  given  after  the  rule  to  refer, 
apply  to  the  court  to  set  aside  the  report  on 
that  ground,  at  which  time  the  question  might 
be  fully  argued.  See  Code  of  Procedure,  sec. 
272. 

THE  COURT  desired  that  all  cases  submitted 
to  them  without  argument  should  be  so  in- 
dorsed, because  they  might  otherwise  be  laid 
aside  under  an  idea  that  an  argument  would 
take  place. 


JACKSON,  on  the  demise  of  LE  ROY,  ET  AL. 

v. 
STERNBERGH. 

New  Trial —  When  Justice  Not  Done. 

Though  there  has  been  evidence  on  both  sides,  a 
new  trial  will  be  granted,  if  it  appear  that  justice 
has  not  been  done. 

THIS  was  an  action  of  ejectment,  brought 
for  the  recovery  of  lands  situate  in  Scho- 
harie,  in  a  patent  granted  *toMyndert  [*163 
Schuyler  and  others,  tried  at  the  Schoharie 
Circuit,  on  the  30th  of  May,  1802,  before  Mr. 
Justice  Thompson. 

On  the  trial  it  was  admitted  by  both  parties 
that  the  title  to  the  premises  in  question  was 
once  vested  in  Rip  Van  Dam,  and  that  it  was 
included  in  the  equal  one  seventh  part  of  the 
said  patent,  which  fell  to  the  share  of  Van 
Dam,  who  was  one  of  the  patentees. 

Also  that  the  title  of  Van  Dam  to  the  whole 
of  the  equal  and  imdivided  one  seventh  part  of 
the  said  patent,  which  included  the  premises 
in  question,  was  legally  conveyed  by  him  to 

1.— Attachment  is  the  proper  course  to  compel  a 
report  where  referees  refuse  to  make  one.  Thomp- 
son et  al.  v.  Parker,  3  Johns.  Rep.,  360. 


NOTE.— New  Trial. 

See  note  to  Halsey  v.  Watson,  ante,  p.  24. 
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Johannes  Schaeffer,  Henrick  Schaeffer,  Tennis 
Swart  and  Henrick  Van  Valkenbergh. 

The  plaintiffs  gave  in  evidence  a  deed  from 
them  to  Jonas  Le  Roy,  dated  January  1730- 
1731,  releasing  "  all  the  one  full  and  equal 
.seventh  part  of  all  the  undivided  lands  between 
Schoharie  River  and  the  hills  from  Fox's  Creek 
to  a  place  where  two  rivulets  or  runs  of  water 
<;ame  in,  and  fall  or  run  in  Schoharie  River,  by 
north  of  Garlickt  Town."  After  this,  was  ad- 
duced the  will  of  Jonas  LeRoy,  made  in  Janu- 
ary, 1749-1750,  by  which  he  devised  the  one 
half  of  the  lands  owned  by  him  in  Schoharie 
to  Levinus  Le  Roy  and  the  other  half  to  David 
Le  Roy,  after  the  death  of  Maria,  his  wife.  It 
was  then  proved  that  David  died,  leaving  an 
only  son,  named  William,  one  of  the  lessors  of 
the  plaintiff,  in  behalf  of  whom  Adam  B.  Vro- 
man  further  testified  that  about  fourteen  years 
since  the  defendant  himself  showed  the  cor- 
ners of  the  lot  called  No.  156,  and  its  bounda- 
ries, which  include  the  premises  in  question, 
.and  said  it  was  Le  Roy's  lot.  That  one  of  the 
lessors,  Levinus  Le  Roy,  about  the  same  time, 
requested  the  witness  to  take  charge  of  this 
lot,  and  see  that  there  was  no  waste  of  timber. 
That  it  had  always  been  called  Le  Roy's  lot. 
That  it  had  never  been  cleared  or  fenced  till 
.about  four  or  five  years  since. 

Peter  Becker  deposed  that  Le  Roy's  lot  lay 
north  of  Fox's  Creek,  and  south  of  Crab's  Hill, 
between  the  hills  and  Schoharie  Creek,  but  he 
164*]  did  not  know  whether  lot  No.  156  *lay 
•on  the  hills  or  not.  It  was  proved  by  three 
witnesses  that  the  defendant  had  sworn,  before 
&  magistrate,  on  a  certain  occasion,  that  he  had 
been  in  possession  of  the  premises  eight  or  nine 
years;  that  he  held  the  west  end  of  the  lot 
under  one  Henry  Lawyer,  and  the  east  end  he 
•claimed  in  his  own  right,  amounting  to  about 
fifteen  or  nineteen  acres,  and  also  that  the  de- 
fendant said  it  had  once  been  Le  Roy's  lot. 

Thomas  Machin,  a  surveyor,  swore  that  in 
June,  1801,  he  surveyed  lot  156  at  the  request 
of  one  of  the  lessors,  and  that,  according  to  his 
survey,  the  premises  were  included  in  that  lot. 

On  the  part  of  the  defendant  it  was  contend- 
ed that  the  premises  in  question  lay  on  the  hills, 
.and  were  not  included  in  the  boundaries  above 
mentioned,  to  prove  which  several  witnesses 
were  examined. 

Nicholas  Sternbergh  swore  he  was  seventy- 
nine  years  old  and  was  brought  up  near  the 
premises;  that  forty  or  fifty  years  ago  Jonas 
Le  Roy,  under  whom  the  lessors  of  the  plaintiff 
•derived  their  title,  showed  him  the  bounds  of 
the  land  above  described ;  that  he,  the  witness, 
was  well  acquainted  with  the  premises  in  dis- 
pute, and  know  they  do  not  lay  within  those 
bounds,  and  Jonas  Le  Roy  had  told  the  witness 
that  his  (Le  Roy's)  deed  did  not  cover  the 
premises  ;  that  he  was  easterly  to  the  hills  only. 

Peter  Mann,  a  surveyor,  deposed  that  he  had 
run  out  lot  156  and  the  premises  were  not  in- 
•cluded  in  it. 

Nicholas  Sternbergh  and  David  Sternbergh 
deposed  that  they  were  acquainted  with  the 
premises  in  question,  and  that  they  are  situa- 
ted upon  what  are  commonly  called  the  hills, 
and  are  not  included  in  the  bounds  of  Jonas 
Le  Roy's  deed.  One  witness  swore  that  the 
•defendant  had  from  time  to  time,  for  forty  or 
fifty  years  past,  cut  wood  for  fire  and  fences 
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on  the  premises;  and  another  witness  testi- 
fied that  the  defendant  had  cleared  and  cul- 
tivated the  premises  for  about  twenty  years 
past. 

On  this  evidence  the  jury  found  for  plaintiff. 

Mr.  Tiffany  moved  to  set  aside  the  verdict 
as  contrary  to  law,  evidence,  and  the  sense 
of  the  court,  and  to  grant  a  new  trial. 

Mr.  Oibhard,  contra. 

THOMPSON,  J.,  delivered  the  [*165,  166 
opinion  of  the  court.  The  plaintiff  deduced  a 
title  to  a  certain  piece  or  tract  of  land,  lying  in 
Schuyler's  patent,  and  which  was  known  and 
distinguished  by  lot  No.  156,  and  bounded  as 
follows:  "All  the  one  full  and  equal  seventh 
part  of  all  the  undivided  lands  between  Scho- 
harie River  and  the  hills,  from  Fox's  Creek  to 
a  place  where  two  rivulets  or  runs  of  water 
come  in  one,  and  fall  or  run  in  Schoharie 
River,  by  north  of  Garlickt  Town."  The  only 
inquiry  on  the  trial  was,  whether  the  premises 
in  question  were  comprised  within  the  bound- 
aries above  mentioned. 

The  jury  found  a  verdict  for  the  plaintiff, 
and  application  is  now  made  for  a  new  trial. 

The  description  of  the  premises  to  which  the 
plaintiff  deduced  a  title  is  vague  and  uncer- 
tain; they  are  described  as  lying  "  between 
Schoharie  River  and  the  hills,  from  Fox's  Creek 
to  a  place  where  two  rivulets  or  runs  of  water 
come  in  one,  and  fall  or  run  in  Schoharie 
River,  by  north  of  Garlickt  Town."  This  un- 
certainty may  account,  in  some  measure,  for 
the  different  results  in  the  surveys  made  by 
the  opposite  parties,  and  for  the  contradiction 
which  appears  in  the  testimony.  The  plain- 
tiff's eastern  boundary  appears  to  be  the  hills; 
and  the  inquiry  was,  where  is  the  dividing  line 
between  the  flats  and  the  hills  ?  The  testimo- 
ny on  the  part  of  the  plaintiff,  except  that  of 
Adam  B.  Vroman,  is  principally  as  to  the  gen- 
eral reputation  that  this  was  called  Le  Roy's 
lot.  Mr.  Vroman,  however,  swears  that  the 
defendant  showed  him  the  corners  of  lot  No. 
156  and  the  boundaries,  and  he,  the  witness, 
said  they  included  the  premises  in  question. 
On  the  part  of  the  defendant,  Nicholas  Stern- 
bergh swore  that  the  plaintiff's  ancestor,  under 
whom  they  claimed,  as  much  as  forty  or  fiftv 
years  since,  *pointed  out  to  him  his  [*167 
boundaries,  and  that  they  did  not  include  the 
premises;  that  he  was  born  and  brought  up  in 
that  neighborhood,  and  had  always  been  well 
acquainted  with  the  premises;  that  Jonas  Le 
Roy,  the  ancestor  of  the  plaintiff,  expressly 
declared  to  him,  when  he  was  pointing  out  his 
boundaries,  that  his  deed  did  not  cover  that 
land  which  is  now  in  dispute.  It  appeared  also 
from  the  testimony  of  two  other  witnesses  that 
the  lands  in  dispute  lav  on  what  always  had 
been  called  the  hills  and  that  the  defendant  has 
occasionally  cut  timber  on  the  premises,  for 
forty  or  fifty  years  past.  The  testimony  is  cer- 
tainly very  contradictory,  but  none  of  the  wit- 
nesses appear  to  have  been  impeached.  Their 
testimony,  however,  may  make  a  very  differ- 
ent impression  when  put  on  paper  from  what 
it  would  to  hear  them  examined.  Judging 
only  from  the  case,  the  weight  of  evidence  is 
with  the  defendant.  And  although  this  of 
itself  is  not  a  sufficient  ground  for  granting  a 
new  trial  in  all  cases,  .yet  from  the  whole  that 
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appears,  there  is  well  founded  reason  to  be- 
lieve justice  has  not  been  done;  and  that  anoth- 
er examination  of  the  cause  ought  to  be  made 
before  the  possession  is  changed ;  we  are, 
therefore,  of  opinion  that  a  new  trial  ought  to 
be  granted  on  payment  of  costs. 

JV«/»  ti-ial  granted* 
Cited  in-51  Barb.,  361. 


RENAUDET  v.  CROCKEN. 

Trespass — Locus  of — Township  Divided — Wit- 
nesses— Competency. 

If  a  trespass  be  committed  in  a  town,  which 
before  action  brought  is  subdivided,  the  trespass 
may  be  laid  as  in  the  original  township. 

A  surveyor,  acting  under  an  appointment  by  an 
attorney,  may  testify  without  producing  the  power. 

An  agent  who  has  promised  to  refund  money  re- 
ceived on  account  or  his  principal  in  case  a  verdict 
pass  against  him  in  any  particular  suit,  is  a  good 
witness  in  that  very  cause. 

THIS  was  an  action  of  trespass  guare  dau- 
sumfregit,  tried  at  the  May  circuit  for  the 
county  of  Saratoga,   in  the  year  1803,  before 
Mr.  Justice  Kent.     The  only  questions  raised 
for  the  determination  of  the  court  were, 

1.  Whether,  if  trespass  be  committed  in  a 
part  of  a  town  which,   by  a  division   made 
before  the  commencement  of  the    action,  is 
annexed  to  another  township,  the  plaintiff  can 
declare  as  for  a  trespass  committed  in  the  town- 
ship where  the  locus  in  quo  was  originally 
situated  ? 

2.  Whether  a  surveyor,  acting  under  the 
authority  of  a  person  appointed  by  virtue  of  a 
power  of  substitution  in  a  letter  of  attorney, 
ought  to  be  admitted  to  testify  to  the  facts  of 
such  survey,   without  showing  the  letter  of 
attorney,  though  it  was  acknowledged  to  exist? 
168*]      *3.    Whether  an  agent,  having  re- 
ceived several  sums  of  money  on  account  of 
trespass  alleged  to  have  been  committed  on  the 
lands  of  his  principal,  and  which  he  promised 
to  refund  if  he  did  not  recover  in  the  present 
action,  was  a  competent  witness. 

The  fourth  was  merely  as  to  the  weight  of 
testimony. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court.  . 

1.  The  trespass  having  been  committed 
in  1797,  at  a  place  then  within  the  town  of 
Saratoga,  the  plaintiff  had  a  right  to  allege  it 
was  done  in  that  town,  according  to  the  truth 
of  the  ease,  without  regard  to  its  subsequent 
division.  The  judge,  therefore,  properly  over- 
ruled this  objection. 

2.  It  was  not  necessary  to  produce  the 
plaintiff's  letter  of  attorney" to  Beriah  Palmer. 
The  object  of  Baldwin's  testimony  was  to 
show  that  Jacobs  lived  on  a  lot  of  the  plaint- 
iff's, and  acknowledged  his  right ;  that  it  was 
then  regarded  as  the  plaintiff's,  taken  care  of 
as  his,  and  possessed  under  him  ;  whether  this 
had  been  done  under  a  power  or  not  was  im- 
material. The  ownership  and  possession  of, 

1.— See  ante  p.  25,  n.  a. 
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or  under  him,  were  the  important  facts  to  be 
established. 

8.  Beriah  Palmer  was  a  competent  witness-, 
notwithstanding  the  agreement  he  may  have 
made  to  refund  the  money  he  had  received 
from  other  trespassers,  in  case  the  plaintiff 
failed  in  this  suit.  Such  moneys  must  have 
been  received  for  the  plaintiff,  and  he  tmly, 
and  not  the  witness,  would  be  affected  by  such 
refunding. 

4.  If  the  jury  believed  the  plaintiff's  wit- 
nesses, and  we  are  to  presume  they  did,  the 
verdict  is  not  against  evidence,  and  ought  not 
to  be  disturbed. 

Judgment  for  the  plaintiff. 

Cited  in— 57  N.  Y.,  586 ;  54  How..  416. 
See  S.  C.,  Col.  &  Cai.,  219. 


PETTINGAL,  qui  tarn,  v.  BROWN. 
Witness  —  Competency  of  Party  to  Tran#ficti<m. 

In  a  mii  tarn  action  under  the  statute  of  usury 
brought  after  lapse  of  a  year,  to  recover  the  excess 
of  interest  paid,  the  borrower  is,  after  having  dis- 
charged the  principal,  a  good  witness. 


was  an  action  of  debt,  under  the  stat- 

-  ute  for  preventing  usury,  brought  in  the 
Common  Pleas  for  the  County  of  t)neida,  to 
recover  the  excess  of  interest  paid  over  and 
above  the  legal  rate  allowed. 

The  facts  were,  that  one  Joseph  Loomis  bor- 
rowed a  sum  of  money  from  the  defendant, 
and  by  way  of  security  assigned  to  him  a  lease 
as  a  pledge,  accompanied  by  a  promissory 
note  (intended  to  operate  as  a  bill  of  sale) 
*for  a  horse  and  a  cow.  On  repay-  [*169 
ment,  the  assignment  and  note  were,  by  an 
agreement  executed  by  both  parties,  to  be 
void.  They  were,  therefore,  on  the  loan  being 
returned,  given  up,  and  the  agreement  can- 
celled by  tearing  off  the  names  and  seals 
affixed. 

The  year  limited  by  the  act  (1  Rev.  Laws  of 
N.  Y.,  57,  sec.  2)  for  the  party  paying  to  bring 
his  action  having  elapsed,  the  suit  was  by  a 
third  person. 

To  prove  the  usurious  contract,  and  pay- 
ment, Loomis,  the  borrower,  was  called  on 
the  part  of  the  plaintiff  ;  he  was  objected  to 
by  the  defendant's  counsel  as  incompetent, 
and  his  testimony  being  deemed  inadmissible, 
the  defendant  obtained  a  verdict. 

For  thus  excluding  the  evidence  of  Loomis 
the  plaintiff  tendered  a  bill  of  exceptions,  on 
which  the  proceedings  were  brought  up,  and 
the  question  now  was  on  the  competency  of 
Loomis  the  borrower. 

Mr.  Gold  for  the  plaintiff.  The  only  ques- 
tion for  the  court  to  determine  is,  whether, 
after  a  man  has  fairly  discharged,  to  its  ut- 
most extent,  a  usurious  contract,  by  payment 

2.  The  witness  was  equally  liable  to  both  parties  ; 
to  the  plaintiff,  in  case  of  a  recovery,  for  money  re- 
ceived to  his  use  ;  on  the  other  hand,  to  the  tres- 
passers in  the  same  form  of  action,  if  the  verdict 
was  against  him.  See  Milward  v.  Hallett,  2  Caines* 
Rep.,  84,  n. 

See  New  York  Code  of  Procedure,  sees.  398,  399. 
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both  of  principal  and  interest,  he  shall  not,  in 
an  action  given  by  the  statute  to  a  third  per- 
son, be  competent  to  prove  the  usury.  It  is  to 
be  observed  he  can  have  no  species  of  interest ; 
the  money  is  paid  ;  the  debt,  therefore,  cannot 
be  avoided,  nor  is  he  interested  in  the  event 
of  the  suit,  for  as  it  is  brought  by  another  per- 
son, it  can  be  only  to  the  advantage  of  him, 
and  those  for  whom  he  proceeds,  that  it  can 
inure.  This  point  is  settled  in  the  case  of 
Abrams  v.  Bunn  (4  Burr.,  2251),  so  far  as  it  is 
an  authority  in  this  court.  The  objection  that 
a  witness  shall  not  be  permitted  to  testify  any- 
thing which  may  invalidate  an  instrument  to 
which  he  has  subscribed  his  name  has,  by 
later  decisions,  been  restrained  to  negotiable 
paper  alone.  (Baker  v.  Bent,  3  D.  &  E.,  27, 
overruling  in  that  respect  the  judgment  of 
Walton  v.  SMly,  1  D.  &  E.,  296.)  Therefore, 
the  present  case  is  clearly  out  of  any  of  those 
reasonings  on  policy,  &c. ,  because  the  instru- 
ments were  not  negotiable  and  were  satisfied. 
Indeed,  howl' far  they  ought  under  any  cir- 
cumstances to  prevail  may  be  a  question  since 
17O*]  the  determination  *in  Jordainev.  Lash- 
broke  et  al.  (1  D.  &  E.,  601  >).  If  the  question 
be  open  in  this  court,  it  may  be,  with  great 
justice,  contended  that  the  case  of  Walton  v. 
Shelly  is  an  encroachment  upon  the  land- 
marks of  evidence,  but  howsoever  that  may 
be,  the  present  is  a  very  different  question,  for 
it  does  not  go  to  the  invalidating  any  instru- 
ment, the  money  on  those  given  having  been 
paid,  and  the  whole  coming  within  the  author- 
ity of  Abrams  v.  Bunn. 

Mr.  Brees,  contra.  Public  policy  requires 
that  no  person  who  has  signed  an  instrument 
shall  be,  in.  any  cause,  admitted  as  a  witness 
to  invalidate  it ;  because  no  man  shall  be  al- 
lowed to  testify  against  his  own  act.  By  this 
very  court,  in  an  action  by  the  assignees  of  a 
certificated  bankrupt  to  recover  back  the 
amount  of  a  note  given  on  a  usurious  consid- 
eration, the  bankrupt  was,  in  July  Term,  1802, 
held  an  incompetent  witness  to  prove  the 
usury.  He  was  there  clearly  disinterested  ; 
his  property  was  assigned  to  his  assignees,  and 
had  they  recovered  the  amount  of  the  verdict 
would  have  gone  to  his  creditors.  The  case 
in  Burrows  applies  to  transactions  where  a 
written  security  is  not  given  ;  there  the  bor- 
rower may  be  a  witness ;  and  to  the  same 
effect  is  2  Hawk.,  386  ;  3  Woodd.,  393.  But 
where  the  contract  is  by  writing,  no  one  whose 
name  is  upon  it  can  be  received.  ( Walton  v. 
Shelly,  1  D.  &  E.,  296;  2  Hawk.,  387;  3 
Woodd.,  303.)  The  point,  therefore,  upon 
the  authority  of  Lord  Mansfield,  may  be  con- 
sidered to  be  at  rest.  The  distinctions  since 
taken  are  subsequent  to  the  Revolution,  and, 
therefore,  not  binding  here.  In  them  it  is  also 
to  be  observed  that  the  judges  are  far  from 
being  consistent.  Buller  (3  D.  &  E.,  36)  re- 
strains their  admissibility  to  cases  of  negotia- 
ble paper  ;  Lord  Kenyon  (7  I).  &  E.)  is  for 
receiving  in  all  cases  the  testimony  of  wit- 
nesses who  have  no  direct  interest ;  Ashhurst, 


1.  The  decision  there  was  that  the  payee  of  a  bill 
of  exchange  may,  in  an  action  by  an  indorsee 
against  the  acceptor,  prove  the  bill  "  void  in  its 
creation."  Quaere,  whether  this  distinction  be  not 
perfectly  sound ;  for  the  contract  remains  ?  Robin- 
son v.  Blaud,  2  Burr.,  1077. 
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J.,  however,  totally  dissenting.  It  is  true  the 
reasoning  from  policy  may  have  been  stronger 
in  the  case  of  negotiable  paper,  but  as  the  law 
now  stands,  and  the  assignment  of  choses  in 
action  constantly  practised,  the  principle  has 
of  late  been  much  narrowed.  "  If  a  written 
contract  *(not  negotiable)  be  assigned,  [*17 1 
the  assignee  may  sue  in  the  name  of  the  orig- 
inal claimant,  and  such  original  claimant  shall 
not  be  permitted  (at  law)  to  undo  his  own 
transfer,  or  obstruct  the  suit  of  the  plaintiff." 
(2  Woodd.,  388.) 

Mr.  Gold,  in  reply,  was  stopped  by  the 
court. 

Per  Curiam.  We  are  unanimous  that  the 
judgment  of  the  court  below  be  reversed. 
This  case  does  not  come  within  any  of  those 
cited  in  favor  of  the  defendant.  The  paper 
here  is  not  only  satisfied  but  destroyed.  The 
action  is  not  to  annul  the  security,  or  take 
away  a  fair  consideration  from  the  defendant. 
There  is  no  question  of  interest.  For  that,  to 
render  a  witness  incompetent,  it  has  before 
been  settled  that  the  interest  must  be  in  the 
event  of  the  suit.  By  this  determination 
neither  public  policy,  nor  the  interest  of  the 
witness,  can  be  affected  ;  he,  therefore,  was 
fully  competent. 

Judgment  reversed. 


JACKSON,   on    the    demise    of  WILLIAMS, 
ET  AL., 

0. 
CHAMBERLIN  ET  AL. 

Practice — On  Motion — Nonsuit. 

When  a  plaintiff  resists  a  motion  as  in  case  of 
nonsuit  for  not  going  to  trial,  if  he  insists  on  his 
having  been  unable  to  try  his  cause,  and  others 
have  been  heard,  he  must  show  that  they  were  older 

issues. 

MR.  RUSSEL  moved  for  judgment  as  in 
case  of  nonsuit,  for  not  proceeding  to 
trial.     The    affidavit    stated    that    issue    was 
joined  previous  to  June,  1802. 

Mr.  Van  Vechten  read  an  affidavit,  setting 
forth  that  thirty-five  cases  were  on  the  calen- 
dar, of  which  only  thirteen  were  tried,  but, 
from  the  length  of  those,  and  the  criminal 
business  before  the  court,  the  present  action 
could  not  be  heard. 

Per  Curiam.  As  many  causes  were  tried,  it 
is  incumbent  on  the  plaintiff  to  show  that 
those  issues  were  older  than  his.  Let  the  de- 
fendant take  the  effects  of  his  motion,  unless 
the  plaintiff  stipulate  and  pay  costs.* 

Motion  granted,  nisi. 
LEWIS,  Ch.  J.,  absent. 

2.— See  McVickar  v.  Allen,  ante,  58  ;  Weed  v.  Ellis, 
ante,  115 ;  Jackson  v.  Valentine,  3  Caines*  Rep.,  128 ; 


Hawk  v.  Folger,  10  Wen.,  592. 
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DEAS 

v. 

S.M  IT II,  President  of  the  Columbian  Insurance 
Company. 

1.  Practice  —  Witness  —  Diligence  in  Obliging.  \ 
2.  Id. — Affidavits—  Counter  to  the  Opposing.  8.  I 
Id.— Suit  Passed.  4.  Offers  of  Compromise—  \ 
Refused — Practice. 

[f  a  witness  has  been  in  the  power  of  the  plaintiff,  . 
he  must  show  endeavors  to  obtain  his  testimony,  or 
lie  will  not  be  allowed  to  urge  the  want  of  it  for  not 
going  to  trial. 

(  OIIMUT  affidavits  to  those  in  opposition  to  a  mo- 
tion, not  admissible. 

If  a  suit  be  called  and  passed,  the  reason  why 
should  be  made  to  appear  by  the  counsel  in  the 
cause. 

If  offers  of  compromise  have  been  made  to  the 
plaintiff,  and  refused,  on  a  motion  for  nonsuit  the 
court  will  not  order  them  to  be  imposed,  ut  semb. 

ISSUE  had  been  joined  in  this  cause  in  1800, 
and  two  commissons  had  been  sued  out ; 
one  had  been  returned,  but  a  long  time  having 
elapsed,  the  defendant  gave  notice,  for  the  last 
term,  that  he  would  then  move  for  judgment 
.as  in  case  of  nonsuit.  On  the  motion  being 
172*]  brought  on,  the  plaintiff  *stipulated  to 
try,  at  the  next  sittings,  or  Circuit  Court,  re- 
serving to  himself  the  right  of  applying  to  the 
court  for  a  renewal  of  the  stipulation,  in  case 
the  other  commission,  then  pending,  should  not 
be  returned. 

Mr.  Benson  now  renewed  the  application  for 
judgment,  on  an  affidavit,  stating  that  a  few 
days  after  the  above  stipulation  was  entered 
into,  the  commission  to  which  it  alludes  arrived, 
and  that  the  cause  had  been  duly  noticed  for 
the  last  sittings,  but  had  not  been  brought  on. 

Mr.  Woods,  contra,  read  an  affidavit  by  the 
parties,  on  account  of  whom  the  plaintiff  had 
effected  the  policy  of  insurance  on  which  the 
present  action  was  brought,  stating  the  loss, 
exhibition  of  proofs,  application  for  payment, 
refusal  to  pay,  commencement  of  suits,  suing 
out  of  commissions,  and  their  return.  That 
the  interest  was  not  fully  proved  by  the  wit- 
nesses examined  under  the  last  commission,  as 
they  were  privy  only  to  the  lading  of  what 
was  purchased  by  one  of  the  witnesses,  and 
covered  by  a  former  policy,  but  knew  noth- 
ing of  the  residue ;  that  the  cause  was,  never- 
theless, noticed  for  trial,  under  an  idea  of 
proving  interest  in  sundry  other  aticles  of  the 
cargo  by  one  York  Wilson,  who,  though  a 
seafaring  man,  the  deponent  believed  to  be 
permanently  resident  in  New  York,  as  he  had 
lived  there  twelve  months  uninterruptedly, 
but  had  lately  gone  to  the  East  Indies ;  the 
deponent  first  learnt  this  circumstance  during 
the  time  of  the  last  sittings,  and  his  witness 
was  not  expected  to  return  before  the  ensuing 
winter ;  that  being  advised  the  testimony  of 
Wilson  was  material,  the  defendant  did  not 
proceed  to  trial.  But  that  he  was  advised, 
and  believed,  one  William  Robinson,  shortly 
expected  here,  was  a  material  witness  for  him, 
and  that  he  believed  he  should  be  able  to 
obtain  Robinson's  attendance  at  the  next  sit- 
tings in  New  York,  or  the  circuit  thereafter ; 
that,  as  the  deponent  was  informed,  and  be- 
lieved, the  ground  of  defense  insisted  on  by 
the  defendant  was  the  want  of  interest  in  the 
112 


assured,  and  that  the  deponent  understood, 
and  believed,  the  defendant,  or  some  person  in 
his  behalf,  offered  to  return  the  premium  and 
pay  costs,  which  offer  the  deponent  refused  to 
accept.  That  the  deponent  was  informed, 
and  believed,  the  cause  was  one  of  the 
*oldest  on  the  calendar,  but  was,  when  [*1 73 
called  in  its  order,  passed,  for  the  accommoda- 
tion of  the  defendant ;  that  the  deponent  would 
have  proceeded  to  trial,  but  for  a  notice  to 
produce  certain  papers,  which  he  was  not 
prepared  to  do.  These  reasons,  Mr.  Woods 
argued,  were  sufficient  to  prevent  the  object  of 
the  motion  ;  at  least,  if  a  nonsuit  was  ordered, 
it  would  be  on  condition  of  the  defendant's 
abiding  by  his  own  proposal,  and  paying  what 
was  acknowledged  to  be  due,  the  premium 
and  costs  of  suit. 

Mr.  Benson  offered  a  counter  affidavit  to 
show  that  York  Wilson  was  a  slave,  and  there- 
fore the  want  of  his  testimony  could  never 
have  prevented  the  cause  from  being  heard, 
because,  had  he  been  present,  nis  evidence 
could  not  have  been  received. 

Mr.  Woods  contended  that  counter  affidavits 
were  inadmissible,  because,  in  the  first  place, 
a  copy  had  never  been  furnished,  and,  in  the 
next  place,  the  practice  was  to  exclude  them,  it 
being  incumbent  on  the  party  moving  to  sup- 
port his  application  on  his  original  depositions. 

Mr.  Benson  acknowledged  the  general  propo- 
sition, but  distinguished  the  present  case  by 
this  circumstance  that  the  counter  affidavit 
was  not  to  support  the  motion,  but  to  con- 
tradict a  collateral  and  independent  fact,  as- 
serted by  the  plaintiff  ;  and  as  to  not  being 
furnished  with  a  copy,  the  plaintiff  had  not 
given  a  copy  of  his. 

Mr.  Woods.  Copies  of  affidavits  in  exculpa- 
tion are  never  afforded ;  those  to  charge  or 
demand  are. 

Per  Curiam.  The  application  is  for  judg- 
ment as  in  case  of  nonsuit ;  this  is  opposed  by 
a  deposition  read  by  the  plaintiff,  disclosing 
facts,  to  rebut  which,  the  defendant  offers  a 
counter  affidavit:1  a  question  is  made  whether 
it  can  be  received.  On  examining  into  the 
point,  the  court  finds  the  practice  to  be  settled 
against  its  reception.  (Ante,  13.)  It  is  expressly 
decided,  in  Grote  ads.  Campbell  (Col.  Cas., 
114),  "  that  a  party  can  never  support  his  mo- 
tion by  any  affidavits  but  those  on  which  he 
originally  grounds  it." 

The  motion  must,  therefore,  depend  on  the 

1— Counter  affidavits  are  those  in  opposition  to  an 
affidavit  read ;  supplementary  affidavits  are  those  in 
addition :  the  former  are  always  received  by  way 
of  defense  to  an  application,  except  as  against 
merits  sworn  to  on  moving  to  sot  aside  an  inquest 
(Philips  v.  Blagge,  3  John.  Rep.,  131);  but  even  then 
to  rebut  an  excuse  for  not  noticing  for  the  first 
day  of  term,  they  are  admissible.  Gain  v.  Riley, 
lb.,  362.  So  counter  affidavits  are  allowed  in  sup- 
port of  the  character  of  the  person  on  whose  depo- 
sition the  motion  is  made,  if  his  character  for 
veracity  be  attached  by  the  affidavits  adduced  in 
opposing  the  application ;  but  not  if  the  counter 
affidavits  support  his  character  collaterally,  by  only 
a  further  swearing  to  the  same  facts.  Clark  v.  Post, 
3  Caines'  Rep.,  135.  And  observe,  that  affidavits  in 
addition  to  those  used  by  the  plaintiff  on  showing 
cause  of  action  before  the  judge,  may  be  n«id  as 
counter  affidavits,  on  an  application  by  the  defend- 
ant to  the  court  for  an  exoneretur  on  the  bailpiece. 
Hart  v.  Faulkener,  5  John.  Rep.,  362. 

See,  also,  Wilcox  v.  Rowland,  6  Cow.,  516. 
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first  affidavits.  From  that  by  the  plaintiff, 
.among  other  things  which  it  contains,  it  ap- 
pears that  the  commission  mentioned  in  his 
stipulation,  as  the  one  then  pending,  was 
174*]  returned  before  *the  last  circuit,  and 
that  he  might  have  then  gone  to  trial.  His 
affidavit  further  stated  that  the  return  was 
examined,  and  the  proof  wanted  not,  contained 
in  the  answers  to  the  interrogatories  ;  that  the 
interest  required  did  not  appear ;  that  there 
was  a  witness  who  resided  in  New  York,  by 
whom  it  was  expected  to  establish  the  same 
facts.  This  witness  was  not  applied  to,  nor 
was  any  measure  taken  to  procure  his  testi- 
mony till  after  the  commencement  of  the 
•court,  and  then  he  is  found  to  be  gone  to  the 
East  Indies.  There  is,  however,  another  wit- 
ness who  knows  something  material,  but  it  is 
not  stated  what,  nor  that  any  measure  is  taken 
to  procure  his  attendance.  It  is  further  stated 
that  this  is  one  of  the  oldest  issues  ;  that  it  was 
called  on  and  passed  for  the  accommodation  of 
the  defendant,  though  it  is  before  sworn  he  did 
not  proceed  to  trial,  because  the  testimony  of 
York  Wilson  was,  as  the  plaintiff  was  advised 
by  his  counsel,  material,  and  could  not  be  had. 
The  court  are  of  the  opinion  the  reasons  are 
not  sufficient.  This  is  a  second  application  for 
judgment:  there  has  already  been  a  stipula- 
tion, and  that  a  special  one.  The  want  of  a 
witness  is  alleged,  and  no  diligence  shown  to 
procure  him.  There  ought  to  have  been  im- 
mediate measures  taken  to  subpoena  him.1  It 
does  not  sufficiently  appear  that  the  cause  was 
passed  for  the  accommodation  sworn  to;  it  was 
necessary  to  have  substantiated  this;  it  rests  on 
the  single  oath  of  the  party;  the  counsel,  him- 
.self,  ought  to  have  stated  this.  But  though 
we  should  grant  the  nonsuit,  we  are  requested 
to  do  this  on  condition.  The  affidavit,  as  to 
making  the  offer,  is  equivocal ;  and  if,  in  any 
•case,  we  would  impose  such  terms,  this  is  not 
•one,  for  the  plaintiff  has  not  disclosed  enough 
to  show  the  proposition  was  ever  made. 

Mr.  Benson  pressed  the  court  to  reconsider 
the  case  in  Coleman,  and  weigh  this  distinc- 
tion. 

Per  Curiam.  We  shall  look  into  it,  and  if 
we  see  occasion  to  alter  our  opinion,  the  bar 
will  be  informed  of  it.  In  the  mean  time, 
judgment  of  nonsuit  must  be  entered. 

Motion  granted. 

LEWIS,  Ch.  J.,  absent. 

N.  B.  The  court  never  spoke  to  it  again. 


1— The  rule  is,  that  a  new  trial  shall  not  be  granted 
for  want  of  testimony  which  a  party  had  it  In  his 
power  to  adduce.  Palmer  v.  Mulligan,  3  Caines' 
Rep.,  307.  Yet  in  ejectment,  and  in  favor  of  an  old 
possession,  a  new  trial  was  granted  to  let  in  testi- 
mony in  the  knowledge  of  a  witness  who  was  ex- 
amined on  the  first  trial,  but  with  which  circum- 
stance, the  person  who  had  the  management  of 
the  suit  was  not  acquainted  till  after  the  cause  had 
been  tried.  Jackson,  ex  dem.  Gardner,  et  al.  v.  Laird, 
8  Johns.,  Rep,,  489.  See  De  Peyster  v.  Columbian  In- 
surance Company,  2  Caines'  Rep.,  85;  Steinback  v. 
Same,  7b.,129;  Malm  v.  Malin,  15  J.  R.,  293;  McKay 
v.  Marine  Ins.  Co.,  2  Cai.  R.,  384 ;  Hooker  v.  Rogers, 
6  Cow.,  577. 
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Assumpsit  —  On  Agreement  of  Third  Person  — 
Witt  Lie. 

An  action  will  lie  on  an  agreement  by  a  third  per- 
son to  procure,  after  the  discharge  of  a  debtor 
under  the  Insolvent  Act,  his  note  for  a  composition 
on  the  original  debt  due  the  plaintiff,  in  considera- 
tion of  his  giving  up  the  defendant's  note,  that  it 
might  not  obstruct  the  insolvent's  discharge  under 
the  act. 

If  a  security  be  deposited  on  returning  of  which 
the  depositary  will  be  entitled  to  something  in  lieu, 
on  tendering  the  deposit,  an  action  may  instantly 
be  brought  ror  the  substitute,  and  an  offer  of  it,  the 
day  after  suit  brought,  is  not  a  defense. 

rpHIS  was  *n  action  of  assumpsit,  grounded 
-L   on  the  following  circumstances. 

The  plaintiff  was,  in  1796,  a  creditor  of  the 
defendant's  brother,  John  Wardell,  as  holder 
of  a  promissory  note  of  his,  for  $727,  payable 
at  ninety  days  after  date. 

In  November,  1799,  John  Wardell,  having 
a  promissory  note  for  $811.28,  made  by  one 
Jonathan  Haynes,  and  dated  16th  May,  1798, 
payable  six  months  after  date,  and  wishing  to 
extinguish  the  demand  of  the  plaintiff,  that  it 
might  be  no  obstacle  to  his  discharge  under 
the  Insolvent  Act,  offered  to  transfer  Haynes' 
note  to  the  plaintiff,  and  at  the  same  time  ac- 
company it  with  a  security  to  give  when  dis- 
charged, his  own  note  for  six  shillings  and 
eight  pence  in  the  pound  of  the  original  debt  ; 
on  doing  this  he  was  to  receive  back  the  note 
of  Haynes. 

Accordingly  the  defendant,  as  his  surety, 
entered  into  the  following  contract  with  the 
plaintiff. 

"I  do  hereby  agree  and  promise  to  deliver 
to  John  Ripley,  John  Wardell's  note  for  six 
shillings  and  eight  pence  in  the  pound,  for  a 
note  now  given  up  for  seven  hundred  and 
twenty-seven  dollars,  dated  26th  December, 
1796,  payable  in  ninety  days  after  date.  The 
note  which  is  to  be  given  by  the  said  John 
Wardell,  is  to  be  dated  and  given  after  he  is 
discharged  by  the  act  of  insolvency,  payable 
eighteen  months  after  date  ;  at  which  time 
said  Ripley  is  to  return  a  note  of  hand  against 
Jonathan  Haynes,  for  eight  hundred  and 
eleven  dollars  and  twenty-eight  cents,  dated 
16th  May,  1798,  payable  in  six  months,  which 
is  the  property  of  John  Wardell,  or  return  this 
writing  to  Robert  Wardell,  and  keep  the  note 
against  Haynes.  Signed 

ROBERT  WARDELL. 

New  York,  November  7,  1799." 

Haynes  then  was,  and  now  is,  insolvent  ; 
but  his  note,  and  the  above  agreement  being 
delivered  to  the  plaintiff,  he  gave  up  the  note 
of  John  Wardell,  who  was  shortly  after  dis- 
charged under  the  insolvent  law.  Previous  to 
the  19th  of  November,  1801,  and  after  the  dis- 
charge under  the  Insolvent  Act,  John  Wardell 
obtained  his  certificate  under  the  bankrupt 
law  of  the  United  States. 

*On  the  19th  of  November,  1801,  the  [*1  76 
plaintiff  commenced  the  present  action,  but, 
before  doing  so,  offered  to  return,  and  tendered 
to  the  defendant  Haynes'  note,  demanding  at 
the  same  time  John  Wardell's  payable  at  eigh- 


NOTE.— Agreements  in  aid  of  insolvent's  discharge— 
Validity  of. 
See  note  to  Payne  v.  Eden,  3  Cai.,  218. 
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teen  months,  for  six  and  eight  pence  in  the 
pound,  according  to  the  terms  of  the  agree- 
ment. In  the  course  of  the  next  day,  the  de- 
fendant tendered  the  plaintiff  John  Warden's 
note  for  the  composition  agreed  upon,  and 
payable  at  the  time  stipulated.  The  plaintiff, 
however,  continued  to  proceed  ;  the  defendant 
gave  him  a  relicta  and  cognovit  actionem  for 
f '270,  the  amount  of  the  six  and  eight  pence  in 
the  pound  on  the  original  debt,  subject  to  the 
opinion  of  the  court,  whether,  on  the  above 
statement,  the  plaintiff  was  entitled  to  recover. 
If  they  should  so  determine,  judgment  to  be 
entered  for  him  ;  if  otherwise,  a  nonsuit. 

LIVINGSTON,  ,/.,  delivered  the  opinion  of  the 
court.  It  was  the  defendant's  duty,  under 
the  agreement  stated  in  this  case,  to  make  a 
tender  to  the  plaintiff  of  John  WardeH's  note 
immediately,  or  early  after  his  discharge  ;  the 
giving  of  such  note  was  a  condition  prece- 
dent to  the  plaintiff's  returning  the  note  of 
Haynes.  The  tender  of  this  note  after  the  suit 
was  commenced  (which  was  not  until  two 
years  after  the  defendant's  discharge,  and  after 
the  second  bankruptcy  of  John  Wardell),  was 
too  late.  If  it  had  been  given  sooner  the 
plaintiff  might  have  turned  it  to  some  use  in 
the  way  of  business  without  rendering  himself 
responsible.  It  does  not  appear  when  the 
plaintiff  offered  to  return  the  note  of  Haynes. 
If  at  the  time  of  such  proposal  the  defendant 
had  given  him  John  Wardell's  note  antedated 
as  he  requested,  it  might  have  answered,  and 
the  plaintiff  would  have  been  bound  by  an 
offer,  which,  in  my  opinion,  was  not  at  all 
necessary  to  entitle  him  to  this  suit ;  at  any 
rate,  as  this  request  was  not  acceded  to  until 
a  day  after  the  suit  was  commenced,  it  was  too 
late,  and  the  plaintiff  must  have  judgment  for 
the  sum  of  $270.' 

Judgment  for  tlie  plaintiff  * 


177*]  *THE  PEOPLE  v.  DENSLOW. 

1.  Statute — Construction  of  "Near".     2.  Laics 
JN.   T.,  402. 

If  an  act  give  a  turnpike  company  power  to  erect 
a  toll-gate  near  a  particular  spot,  they  may  place  it 
on  the  very  intersecting:  spot  of  an  old  road,  so  as 
the  grate  be  but  near  the  place  designated;  for 
"near"  is  not  to  be  construed  "nearest. 

THE  defendant  had  been  tried,  and  found 
guilty,  at  the  last  Court  of  Oyer  and  Ter- 
miuer  for  Columbia  County,  on  an  indictment 
for  obstructing,  in  the  city  of  Hudson,  a  pub- 
lic road  or  highway,  leading  from  Poughkeep- 
sie  to  Kinderhook. 

On  the  trial,  it  was  proved  that  the  defend- 
ant was,  under  the  appointment  of  the  presi- 
dent and  directors  of  the  Columbia  Turnpike, 
keeper  of  a  toll-gate,  standing  in  the  city  of 
Hudson,  directly  across  the  road  mentioned  in 
the  indictment;  and  which  had  been  a  public 
road  for  more  than  forty  years. 

1.— See  Cockshot  v.  Bennet,  2  D.  &  E.,  763 ;  Holland 
v.  Palmer,  1  Bos.  &  Pull.,  95;  Smith  v.  Bromley 
Doug-.,  870. 

2.— QiKere,  if  this  case  could  not  be  shaken.  See 
Payne  v.  Eden,  3  Caines'  Rep.,  218,  n. 
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On  the  part  of  the  defendant,  the  exemplifi- 
cations of  two  acts  *  of  the  Legislature,  incor- 
porating a  company,  by  the  name  and  style  of 
The  President,  Directors,  and  Company  of  the 
Columbia  Turnpike  Road,  were  given  in  evi- 
dence, and  also  a  permission  of  the  governor, 
authorizing  the  erection  of  the  gate,  in  pur- 
suance of  the  seventh  section  of  the  law  of  the 
29th  March,  1799,  incorporating  the  company. 

That  of  the  28th  March,  1800  (sec.  8), 
directs  "that  the  moftt  westerly  turnpike,  or 
gate,  shall  be  erected  near  the  dwelling-house- 
of  John  Van  Hoesen,  in  the  city  of  Hudson." 

The  testimony  adduced,  proved  that  it  was 
placed  8  chains  and  15  links  from  the  house. 

From  a  map,  submitted  to  the  court  and 
agreed  to  by  the  parties,  it  appeared  that  the 
gate  in  question  was  placed  just  at  the  very 
spot  where  the  old  road,  for  the  obstructing  of 
which  the  indictment  was  brought,  intersected 
the  turnpike  ;  so  that  it  was  impossible  to  pur- 
sue the  old  road  without  crossing  the  turnpike, 
and  going  through  the  gate  in  dispute,  at 
which  half  toll  was  demanded. 

The  matter  for  the  consideration  of  the 
court  was,  whether,  under  the  words  of  the  3d 
section  of  the  Act  of  the  28th  of  March,  1800, 
the  erection  of  the  gate  on  that  precise  spot 
could  be  justified  ;  if  it  could,  then  a  nol.  pros. 
to  be  entered. 

Mr.  Spencer,  Attorney-General,  for  the  de- 
fendant, observed  that  he  had,  antecedently  to- 
his  appointment,  been  originally  retained  for 
the  defendant,  and  expressed  his  doubts 
whether  he  might  not,  by  his  official  situation, 
be  precluded  from  appearing  in  his  behalf, 
but  on  being  told  by  the  court  to  go  on,  pro- 
ceeded thus : 

*The  only  question  is,  whether  the  [*178 
erection  of  the  gate,  at  the  distance  from  Van 
Hoesen's  house  mentioned  in  the  case,  is  an 
erection  within  the  words  of  the  act.  There 
are  two  acts  of  the  Legislature  to  be  referred 
to  on  this  occasion.  The  first  is  the  Act  of 
Incorporation,  passed  the  29th  of  March,  1799, 
establishing  a  turnpike  corporation,  by  the 
name  of  the  president,  directors,  and  company 
of  the  Columbia  Turnpike  Road;  the  second, 
enacted  on  the  28th  of  March,  1800,  to  amend 
the  first  act  and  route  by  certain  particular 
alterations.  The  situation  of  the  most  west- 
erly gate,  the  one  now  in  dispute,  is  in  specif- 
ic words  laid  down.  Whether  they  are  com- 
plied with  must  be,  after  the  facts  are  found, 
a  question  of  law ;  for  unless  it  be  so,  no 
settled  determination  can  be  made.  The  act 
says  the  gate  shall  be  "near"  the  house  of  Van 
Hoesen  ;  it  is  not  ordered  to  be  on  the  part  of 
the  road  "nearest"  to  Van  Hoesen's:  are  not,, 
then,  8  chains  and  15  links  near?  Had  the 
gate  been  placed  more  easterly,  every  person 
traveling  the  turnpike  road  might  quit  it  at 
Claverack,  pursue  the  old  road  round  the  gate, 
and  a  little  beyond  it  enter  the  turn  pike  again, 
without  paying  toll.  It  is  true  that  by  the  10th 
section  of  the  first  act  there  is  a  penalty  given 
for  using  the  turnpike,  and  then  going  round 
the  gates  to  avoid  the  toll ;  but  this  cannot 
apply  to  persons  using  an  old  road ;  nor 
could  it  be  carried  into  effect,  from  the  impos- 

3.— 29th  March,  1799,  ch.  59,  sec.  7;  2  Rev.  Laws,. 
398 ;  28th  March,  1800,  ch.  69,  sec.,  3 ;  2  Rev.  Laws,  402. 
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sibility  of  being  constantly  on  the  watch.  It 
is  to  guard  against  these  inconveniences  that 
the  Legislature  has  made  use  of  this  relative 
term  "near,"  in  order  to  give  a  discretion  to 
the  company  to  place  the  gate  where  they  may 
think  it  most  beneficial  to  the  interests  of  the 
stockholders.  Have  the  president  and  direc- 
tors outraged  this  discretion  so  confided  to 
them?  That  the  gate  catches  people  crossing 
the  road,  is  no  argument ;  and  even  in  this  the 
17O*]  directors  *have  shown  their  moderation, 
for  they  demand  only  half  toll.  From  the 
map  it  is  manifest,  if  the  gate  be  removed.that 
in  numberless  instances,  from  Kinderhook  to 
Claverack.  the  tolls  may  be  evaded.  The 
effect  would  be  to  create  a  depreciation  of  50 
per  cent,  on  the  value  of  the  stock.  To  pre- 
vent this,  the  Legislature  has  given  a  discre- 
tionary power  to  erect  the  gate  "near"  Van 
Hoesen's,  and  can  it  be  said  that  the  company 
has  violated  the  discretion  confided  in  them 
for  the  management  of  the  company's  affairs? 

Messrs.  Foot  and  Woodworth,  contra.  The 
question  is,  whether  the  president  and  direct- 
ors have  a  right  to  make  people  who  only 
cross  the  road  pay  as  if  they  had  traveled 
along  it  ?  There  is  nothing  more,  nor  less, 
presented  by  the  case.  The  gate  is  fixed  at 
the  very  place  where  the  old  road  crosses  the 
turnpike.  It  never  could  have  been  the  inten- 
tion of  the  Legislature,  by  allowing  a  new 
road,  to  tax  the  old ;  yet  such  is  the  conse- 
quence of  the  construction  of  the  act  now  in- 
sisted on  by  the  defendant.  For  it  is  evident, 
by  looking  on  the  map,  that  when  the  turnpike 
is  crossed,  and  the  old  road  pursued,  the  turn- 
pike can  never  again  be  entered  on,  for  the  old 
road  comes  in  at  the  head  of  the  city  of  Hudson. 
Had  the  Legislature  been  t&ld  that  the  effect  of 
the  act  they  were  about  to  pass  would  be  to  levy 
a  toll  on  the  old  road,  they  would  certainly 
have  hesitated.  Allowing  the  word  "near" 
to  be,  what  it  certainly  is,  a  relative  expres- 
sion, it  must  be  taken  to  mean  near,  so  as  you 
do  not  attack  the  rights  of  the  community, 
and  set  up  your  gate  to  catch  people  who 
travel  along  their  own  old  road,  and  only 
cross  yours. 

This  is  the  only  construction  which  can  be 
equitable  for  the  company  and  the  community. 
The  intent  of  the  act  was  to  give  a  right  of 
toll  from  those  who  traveled  along  the  road 
the  company  had  made ;  and,  therefore, 
against  such  there  is  a  penalty  of  ten  dollars 
given  for  evading  the  rate  allowed  to  be  taken. 
This  is  enough  to  secure  the  company  from 
tricks  that  might  otherwise  be  practised.  The 
word  "near"  must  be  understood  by  examin- 
ing the  intent  of  the  act.  The  old  road  was 
considered  when  the  act  was  passed,  and  it 
18O*]  never  was  the  object  *of  the  Legis- 
lature, by  the  word  "  near,"  to  shut  it  up. 
This  is  a  trick  of  the  company  to  entrap  the 
traveler,  and  this,  the  jury,  by  their  verdict, 
have  found,  on  a  very  full  examination.  The 
court  will  certainly,  after  this,  be  cautious  of 
saying  "  near  "  is  this  very  spot.  It  is  grant- 
ed that  the  words  of  the  act  will  be  satisfied 
by  it,  but  is  there  no  other  place  which  will 
do  so  ?  and  may  not  one  be  found,  equally 
near,  unattended  with  any  of  the  inconven- 
iences now  objected  against  the  gate  ? 
S'  REPS.,  1 


LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  has  been  indicted,  and  con- 
victed, for  obstructing  a  public  highway  in 
the  city  of  Hudson. 

He  was  keeper  of  a  gate  under  the  Columbia 
Turnpike  Road  Company,  and  the  gate  he 
attends  is  erected  8  chains  and  15  links  from 
the  house  of  John  Van  Hoesen.  This  gate 
has  been  set  up  under  that  part  of  one  of  the 
laws  incorporating  this  company  (Laws  N.  Y. , 
Vol.  II.,  p.  402),  which  declares  "that  the  most 
westerly  gate  on  said  road  shall  be  erected 
near  the  dwelling-house  of  John  Van  Hoesen;" 
and  it  is  submitted  to  us  to  say,  whether  it 
has  been  placed  conformably  to  these  direc- 
tions ;  if  that  should  be  our  opinion,  a  nol. 
pros,  is  to  be  entered  on  the  indictment. 

It  is  not  denied  by  the  public  prosecutor 
that  this  gate  is  near  Van  Hoesen's  house ;  but 
because  it  is  not  as  near  as  it  might  be,  and 
intercepts  those  who  travel  a  certain  road, 
leading  from  Poughkeepsie  to  Kinderhook, 
and  which  crosses  the  turnpike  at  this  place, 
he  insists  the  gate  should  be  removed,  so  as 
to  occasion  no  interruption  of  this  kind. 

Whether  this  circumstance  exists,  or  not,  is 
foreign  from  our  inquiry.  The  Legislature, 
under  a  full  knowledge  of  the  different  roads 
in  that  part  of  the  country,  have  authorized 
the  erection  of  a  gate  near  this  house,  and 
have  thereby  invested  a  discretion  in  the  com- 
pany, which,  it  must  have  been  expected  and 
intended,  would  be  exercised  for  their  benefit. 
So  long,  therefore,  as  this  gate  be  near  to  Van 
Hoesen's  house,  which  is  conceded  to  be  the 
case,  *we  have  no  right  to  interfere,  [*  1 8 1 
by  saying  that  this  discretion  has  been  abused, 
or  that  the  company  have  obstructed  the 
highway  leading  from  the  south  to  the  north  ; 
this  would  be  the  same  as  to  say  that  they 
shall  not  do  what  the  Legislature  have  given 
them  permission  to  do.  Our  opinion,  there- 
fore, is,  that  this  gate  was  erected  pursuant  to 
law,  and  the  present  prosecution  cannot  be 
supported.1 

Cited  in-10  Johns.,  393;  18  Johns.,  58,  397;  1» 
Wend.,  58 ;  7  Barb.,  168 ;  24  Barb.,  348 ;  37  Mich.,  199. 


THE  PEOPLE  r.  DOLE. 

Practice — Sheriff—  Escape — Plea  of  Recaption — 
False  Sruiearing. 

The  court  will  not  grant  a  rule  agnlnst  a  sheriff 
to  show  cause  why  an  Information  should  not  l)e 
filed  against  him  for  false  swearing  in  an  affidavit 
annexed  to  a  plea  of  recaption  on  fresh  pursuit,  if 
the  plaintiff,  at  whose  suit  the  prisoner  was  in 
custody,  be  then  proceeding:  aguinst  the  sheriff  for 
the  escape. 

THE  Attorney-General  moved  for  a  rule  on 
James  Dole,  late  sheriff  of  Rensselaer,  to 
show  cause  why  an  information  should  not  be 
filed  against  him  for  false  swearing.  The 
motion  was  founded  on  two  affidavits,  and 
certain  records  on  file  in  this  court,  from 
which  it  appeared  that  Dole,  while  sheriff  of 


1.— See  Fanner's  Turnpike  v.  Coventry,  10  J.  R.. 
89. 
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Rensselaer,  had  in  his  custody  one  Isaac  Bull, 
charged  in  execution  at  the  suit  of  one  Edward  ' 
Rawson.  That  Bull  having  escaped  from 
custody,  a  suit  was  thereupon  instituted  by 
Rawson  against  the  sheriff,  who  pleaded  a 
retaking  on  fresh  pursuit,  and  pursuant  to  the 
act  in  such  case  (20th  March,  1801,  sec.  22), 
«fcc.,  accompanied  his  plea  with  an  affidavit 
(see  ante,  2,  ».),  that  the  escape  was  without 
his  consent,  knowledge  or  privity  ;  which  suit 
is  still  pending. 

The  affidavitson  which  the  application  was 
made  were  by  Bull  and  another,  who  was  in 
prison  with  him  during  his  confinement. 
They  stated  that  Dole  repeatedly  declared  to 
Bull  that  he  had  broken  his  bonds  (bonds 
entitling  to  liberties),  was  no  longer  his  prison- 
er, and  could  go  where  he  pleased.  That  Bull 
at  length  quitted  the  prison,  and  went  to  his 
own  house,  where  he  remained,  until  replaced 
in  jail,  under  process  in  another  suit. 

Per  Curiam.  The  object  of  the  application 
is  to  render  Dole  liable  for  the  penalty  of 
$1,250  imposed  by  the  statute  on  every  sheriff, 
whose  affidavit  accompanying  such  plea,  shall 
at  any  time  afterwards  appear  to  be  false. 

There  are  two  objections  to  granting  this 
motion.  The  one,  that  neither  of  the  affi- 
davits state  that  Bull  had  not,  as  charged  by 
the  sheriff,  previously  forfeited  his  bonds  by 
an  escape,  involuntary  on  the  part  of  that 
officer.  If  such  was  the  fact,  the  sheriff's 
182*]  *affidavit  is  not  falsified,  though  we 
admit  everything  stated  in  the  affidavits,  in 
support  of  the  application,  to  be  true. 

The  other,  and  the  more  important  objection 
is,  that  a  suit  is  now  pending  between  Rawson 
and  Dole,  in  the  prosecution  of  which  all  the 
facts  and  circumstances  relating  to  the  escape 
will  be  fully  developed  and  examined,  and 
every  object  attained  for  which  the  informa- 
tion is  intended. 

Rule  denied. 


IMO:I 


STUART  t>.  RICH. 

1.    Construction  of  Special   Charter.     2.  Rev. 
Laws,  393. 

Under  the  act  Incorporating' the  first  company  of 
the  Great  Western  Turnpike  Road,  full  toll  is  pay- 
able, though  the  person  has  traveled  the  road  less 
than  ten  miles. 

Citation— 2  Rev.  Laws,  393. 

ON  certiorari.  The  plaintiff  was  a  toll-gatherer 
at  one  of  the  gates  erected  under  the  Act 
passed  the  15th  of  March,  1799,  entitled  "An 
Act  to  establish  a  turnpike  corporation,  for 
improving  the  State  road  from  the  house  of 
John  Weaver,  in  Water  Vliet,  to  Cherry  Val- 
ley," incorporating  the  first  company  of  the 
Great  Western  Turnpike  Road. 

By  a  claase  in  the  10th  section  of  the  law,  it 
is  provided  that  no  gates  or  turnpikes  (except 
a  turnpike  on  a  bridge  before  mentioned) 
shall  be  erected  at  a  distance  less  than  ten 
miles  from  each  other.  The  llth  section 
enacts,  "That  as  soon  as  the  whole,  or  any 
part  of  the  said  road  shall  be  completed,  and 
permission  to  erect  a  gate  or  gates  as  aforesaid, 
be  granted,  the  president  and  directors  may  ap- 
•  point  toll-gatherers,  to  collect  and  receive  of 
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and  from  all  and  every  person  or  persons  usinix 
the  said  road  the  tolls  and  duties  hereinafter 
mentioned,  and  no  more,  that  is  to  say,  any 
number  of  miles  not  less  than  ten  in  length  of 
said  road,  the  following  sums  of  money,  and 
so  in  proportion  for  any  greater  or  lesser  dis- 
tance, to  wit :  for  every  score,"  &c. 

Under  the  15th  section,  a  penalty  of  five 
dollars  is  imposed  on  any  toll-gatherer  who 
shall  receive  more  toll  than  is  established  by 
the  act :  to  be  sued  for  before  any  justice  of 
the  peace  of  the  county  in  which  the  offense 
shall  be  committed,  for  the  use  of  the  party 
injured. 

Under  this  clause  seven  actions  had  been 
instituted  below  against  the  present  plaintiff, 
and  recoveries  obtained  in  all,  for  receiving  at 
his  gate  full  toll  from  travelers  who  had  not 
passed  ten  miles  on  the  road. 

*It  was  now  submitted  to  the  court,  [*183 
whether  the  full  toll  was  rightly  taken,  or, 
whether  there  should  not  have  been  a  deduc- 
tion made  from  it  in  proportion  to  the  distance 
which  the  travelers  had  used  the  road,  less  than 
ten  miles,  according  to  the  arithmetical  rule,  if 
ten  miles  give  so  much,  what  will  seven  and  a 
half  give  ? 

If  the  court  should  decide  in  favor  of  the 
proportional  deduction,  the  judgment  to  be 
affirmed  ;  if  against  it,  and  for  the  now  plaint- 
iff, a  reversal  to  be  entered. 

KENT,  J.,  delivered  the  opinion  of  the  court: 
The  question  submitted  is,  as  to  the  true  con- 
struction of  the  llth  section  of  the  act  (2  Rev. 
Laws,  p.  393).  The  gates  on  that  road,  except 
the  one  upon  the  Scoharie  Bridge,  are  all 
required  to  be  not  less  than  ten  miles  from 
each  other,  and  the  llth  section  gives  the  toll 
therein  established "  for  any  number  of  miles 
not  less  than  ten  in  length  of  said  road,  and  so 
in  proportion  for  any  greater  or  lesser  distance. 
These  last  words  can  be  satisfied,  by  applying 
them  to  the  greater  or  lesser  distance  of  the 
gates  above  ten  miles.  The  gates  may  be 
twelve,  or  fifteen,  or  twenty  miles  apart,"  and 
then  the  toll  is  to  be  assessed  ratably,  accord- 
ing to  the  distance,  which  cannot,  however, 
be  less  than  ten  miles.  This  construction  is 
the  only  one  that  is  reasonable,  and  it  will 
satisfy  the  words.  The  idea  that  the  com- 
pany must  vary  the  toll  at  every  ten  mile  gate 
on  the  suggestion  that  a  person  has  used  the 
road  for  a  less  distance  than  ten  miles  is  inad- 
missible, because  impracticable.  The  toll- 
gatherer  has  no  means  of  knowing  whether 
the  traveler  has  rode  ten  miles,  or  a  less  dis- 
tance, previous  to  his  arrival  at  the  gate.  If 
this  suggestion  was  allowed  to  be  a  ground  of 
reduction  of  toll,  it  would  open  a  door  to  the 
greatest  imposition  and  fraud  upon  the  com- 
pany, and  it  cannot  be  considered  as  within 
the  meaning  and  spirit  of  the  act,  especially  as 
the  words  can  be  satisfied  by  the  other  con- 
struction, which  is  a  natural,  just,  and  prac- 
ticable construction.  Judgment  of  reversal, 
therefore,  must  be  entered.' 

Judgment  reversed. 

Cited  in— 33  Wend.,  213,  230;  7  Barb.,  628;  11  Barb., 
615:  14  Barb.,  633. 

1. — Radcliff,  J.,  being  a  stockholder,  gave  no 
opinion. 
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184*]     *DRAKE  AND  PINKNEY 

v. 
ELWYN,  AND  P.  AND  S.  WITTAKER. 

1.  Evidence — Proof.   2.  Partnership — Signature 
—  Variance  from  knmcn  style  of  Firm. 

Facts  from  which  a  partnership  may  be  inferred 
are  matter  for  a  jury,  and  should  be  rebutted  by 
contrary  evidence. 

A  signature  by  one  of  a  firm  in  his  name,  &  Co.,  is 
good  to  bind  the  other  partners,  though  the  flrm  has 
been  always  known  by  the  name  of  another  partner 
&  Co.,  unless  it  be  shown  that  there  is  such  a  dis- 
tinct house  as  that  by  the  style  of  which  the  bill  or 
note  is  subscribed. 

THIS  case  was  submitted  without  argument. 
The  facts  and  questions  are  stated  in  the 
opinion  of  the  court,  which  was  delivered  by 

KENT,  /.  This  is  a  suit  against  the  defend- 
ants as  copartners  in  trade,  under  the  firm  of 
Elwyn  &  Co. ,  on  a  note  to  the  plaintiffs,  sub- 
scribed by  the  said  Elwyn,  by  the  name  of 
Elwyn  &  Co.,  and  dated  the  llth  December, 
1800. 

On  the  trial  his  signature  to  the  note  was 
proved,  and  it  was  admitted  that  Samuel  Wit- 
taker  was  a  partner  in  the  business  with  him, 
and  the  question  that  arose  was,  whether 
Peter  Wittaker,  the  other  defendant,  was  also 
a  partner. 

To  prove  this,  the  plaintiffs  gave  in  evidence 
that  all  the  defendants,  about  the  fall  of  the 
year  1800,  were  together  in  a  sloop  on  the  Hud- 
son River,  having  goods  on  board,  and  the 
said  Peter  being  asked  whether  he  was  going 
to  keep  store,  replied,  "yes,  we  are  going  to 
try  it."  That  Peter  Wittaker  was  frequently 
seen  in  the  store  with  the  other  defendants, 
and  was  there  generally  as  much  as  the  other 
defendants,  and  he  was  once  seen  by  a  witness 
to  draw  spirits.  That  the  store  was  sometimes 
called  Wittaker's  store,  sometimes  Elwyn's 
store,  and  sometimes  Elwyn's  and  Wittaker's. 
That  the  said  Peter  is  father  to  the  defendant 
Samuel,  and  a  very  old  man,  unable  to  write. 
That  after  six  months  Elwyn  became  insol- 
vent and  the  partnership  was  dissolved,  as  it 
was  understood  from  general  report.  That  the 
said  Peter  told  a  witness  who  owed  the  co- 
partnership, that  he  must  pay  to  him  and  to 
no  one  else.  That  it  was  generally  understood 
that  Peter  was  a  partner,  and  that  the  son 
Samuel  was  only  a  clerk.  That  the  said  Peter 
spoke  to  a  witness  of  the  dissolution  of  the 
partnership  as  if  he  had  been  a  partner,  and 
mentioned  that  he  was  in  possession  of  the 
stock,  and  that  the  debts  were  to  be  paid  to 
him. 

185*]  *There  was  no  evidence  that  the  de- 
fendants carried  on  trade  under  the  firm  of 
Elwyn  &  Co. 

Upon  this  evidence  the  defendants  moved 
for  a  nonsuit: 

1.  Because  the  plaintiffs  had  not  proved  a 
partnership  between  the  three  defendants. 

2.  Because  the  plaintiffs   had   not  proved 
the  existence  of  such  a  firm  as  John  Elwyn 
&  Co.,  or  that  the  defendants  were  partners 
under  that  firm. 

The  court  overruled   the  motion,  and  the 
question  now  submitted  without  argument  is, 
whether  the  judge  properly  overruled  that  mo- 
tion. If  not,  the  nonsuit  to  be  set  aside. 
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We  think  the  evidence  is  sufficient  to  prove 
that  the  three  defendants  were  in  copartner- 
ship  as  traders  at  the  time  the  note  was  given. 
At  any  rate,  it  was  sufficient  to  let  the  point 
go  to  the  jury,  and  to  prevent  a  nonsuit.  The 
only  difficulty  is,  concerning  the  want  of 
proof  that  Elwyn  &  Co. ,  was  the  copartner- 
ship name.  But  as  such  a  signature  imported 
a  copartnership,  and  a  copartnership  did  exist 
at  the  time  between  Elwyn  and  the  other  de- 
fendants,  I  think  it  is  to  be  presumed  that 
such  was  the  name  of  the  firm,  and  that  it  was 
sufficient  to  cast  upon  the  defendants  the  bur- 
den of  proving  what  was  the  name  of  the 
house  or  firm,  if  a  different  name  existed. 
They  did  not  attempt  to  repel  the  presumption, 
and  "of  course  it  belonged  to  the  jury  to  con- 
sider of,  and  to  draw  that  presumption.  A 
third  question  arises,  whether  the  note  in  ques- 
tion was  given  on  a  partnership  transaction  ; 
but  the  same  answer  may  be  given  to  that  as 
to  the  preceding  question.  The  intendment  i«. 
that  it  was  on  a  partnership  account,  and  that 
intendment  ought  to  have  been  repelled  by  the 
defendants,  if  not  founded  in  truth. 

Our  opinion  accordingly  is,  that  the  motion 
for  a  nonsuit  was  properly  overruled,  and  that 
the  defendants  take  nothing  by  their  motion. 

Judgment  of  nonsuit.1 
Overruled— 1  N.  Y.,  242. 


BANCROFT  ET  AL.  v.  WHITE. 

Estoppel — Dower — Grantee  of  Husband. 

A  person  holding  under  conveyances  in  fee  de- 
duced from  the  husband  of  the  demandant  in  dower 
is  estopped  from  controverting  the  seisin  of  the 
husband. 

Citations— Truesdale  v.  Jefferies ;  Manuscript  Kep. 

DOWER^for  lands  and  tenements  in  the 
town  of  Canaan,  in  the  County  of  Colum- 
bia, claimed  by  the  demandants,  in  right  of 
the  wife,  and  as  the  widow  of  Daniel  Hawes. 

*The  parties  agreed  to  the  following  [*18G 
statement  of  facts. 

Daniel  Hawes,  the  former  husband  of  Lois 
Bancroft,  one  of  the  demandants,  during  the 
coverture,  and  for  some  years  previous  to,  as 
well  as  on,  the  first  day  of  November,  in  the 
year  one  thousand  seven  hundred  and  eighty 
six,  was  possessed  of  the  premises  holding,  us- 
ing, and  improving  the  same  in  his  own  right, 
and  not  in  the  right  of  another ;  and  being  so 
possessed,  did, on  the  said  fifth  day  of  Novem- 
ber, sell  the  same  to  one  Jacob  Brooker  for 
two  hundred  pounds ;  and  by  deed  of  bargain 
and  sale,  bearing  date  the  same  day  and  year, 
in  consideration  of  the  said  sum,  conveyed  the 

1.— As  partnerships  may  be  created  by  parol,  it 
necessarily  follows  that  circumstances  are  evidence 
of  their  existence  and  nature.  See  Livingston  v. 
Roosevelt,  4  Johns.  Hep.,  251 ;  Peacock  v.  Peacock,  2 
Camp.,  45;  Guidon  v.  Robson,  Iff..  302.  Therefore, 
the  mere  purchase  of  articles  fit  for  the  partner- 
ship business,  though  made  by  one  partner  only, 
and  instantly  converted  to  his  own  use,  will  bind 
the  other,  if  there  be  no  collusion  between  the 
buyer  and  seller.  Bond  v.  Gibson,  1  Camp.,  185: 
See  Manhattan  Company  v.  Ledyard,  post,  192,  n.  a. 
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same  to  the  *aid  Jacob  Brooker,  in  fee,  with 
covenant  of  warranty. 

The  said  Jacob  Brooker  entered  by  virtue  of 
the  said  deed,  and  continued  in  possession  un- 
til I  he  execution  of  the  deed  next  hereinafter 
mentioned,  occupying  in  his  own  right. 

On  the  eighth  day  of  June,  one  thousand 
seven  hundred  and  ninety-five,  Jacob  Brooker 
and  Hulda  his  wife,  for  the  consideration  of 
•  •isrht  hundred  and  ten  pounds,  convened  the 
aforesaid  lands  and  tenements  to  Silvanus 
Gardner,  in  fee,  with  covenants  of  seisin  and 
for  quiet  enjoyment,  and  containing  also  a  re- 
lease of  dower  by  the  wife. 

The  said  Silvanus  entered  by  virtue  of  the 
said  deed,  and  continued  to  occupy  in  his  own 
right  until  the  twenty-third  day  of  September, 
one  thousand  seven  hundred  and  ninety-nine, 
when  the  said  Silvanus  Gardner,  and  Anna 
his  wife,  by  indenture,  bearing  date  on  that 
day,  for  the  consideration  of  seven  hundred 
and  fifty  pounds,  conveyed  the  said  lands  and 
tenements  (except  thirty  acres  thereof)  to  Icha- 
bod  White,  in  fee,  with  covenants  of  seisin  for 
quiet  enjoyment  and  warranty ;  and  the  said 
Ichabod  entered  by  virtue  thereof,  and  has 
continued  to  occupy  in  his  own  right. 

By  an  act  of  the  Legislature,  entitled  "An 
Act  for  the  sale  and  disposition  of  lands  be- 
longing to  the  people  of  this  State,  and  for 
other  purposes  therein  mentioned,"  passed  the 
twenty-second  day  of  March,  one  thousand 
seven  hundred  and  ninety-one,  it  was  enacted 
as  follows,  to  wit:  "  That  all  the  estate,  right, 
187*]  interest,  claim  and  demand  *of  the 
people  of  the  State  of  New  York,  of,  in  and 
to  any  lands,  tenements  or  hereditaments,  in 
the  town  of  Canaan,  in  the  County  of  Colum- 
bia, now  possessed  bv  any  person  or  persons, 
shall  be,  and  hereby  is,  granted  to  the  respec- 
tive possessors  of  such  lands ;  tenements  and 
hereditaments,  and  to  the  heirs  and  assigns  of 
such  possessors  respectively  forever:"  Pro- 
vided always,  that  such  possessor  or  posses- 
sors, shall  be  construed  and  taken  to  be  the 
person  or  persons  holding  in  his  or  her  own 
right,  and  not  occupying  and  improving  in  the 
right  of  another. 

It  was  not  usual  in  the  conveyances  of  land  in 
the  town  of  Canaan,  prior  to  the  passing  the 
above  act,  for  the  wives  of  the  grantors  to  join 
in  the  deed. 

Mr.  Etnott  for  the  demandants.  The  ques- 
tion for  the  consideration  of  the  court  is, 
whether,  upon  this  statement  of  facts,  the  de- 
mandants are  entitled  to  recover?  We  shall 
have  to  contend  that  they  are. 

In  order  to  constitute  a  title  to  dower,  three 
things  are  required  by  law :  marriage,  seisin 
and  death.  (Co.  Litt.,  81,  a.) 

The  first  and  last  are  admitted ;  the  second 
only  is  controverted.  But  this,  however,  we 
think  sufficiently  shown  by  the  case.  It  'ap- 
pears that  Hawes,  the  first  husband,  had  a 
possession  for  a  number  of  years,  using  the 
land  as  his  own,  not  under  any  other  person. 
He  exercised  ownership  over  it,  in  the  most 
extensive  and  complete  sense  of  the  word,  for 
lie  sold  it,  and  that  with  a  covenant  of  war- 
ranty. This,  therefore,  is  enough  to  show 
M-isin  sufficient  to  entitle  to  dower,  a  claim 
ever  favored  in  law.  But  should  it  not  in 
strictness  be  enough  to  create  a  legal  seisin 
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the  defendant  is  estopped1  and  can  never  be 
allowed  to  dispute  our  claim,  for  his  title  is 
derived  through  Hawes,  the  first  husband  of 
the  demandant,  and  in  his  right  it  is  that  we 
claim.  Against  it,  however,  the  act  stated  in 
the  case  is  insisted.  The  act  was  passed  to 
confirm,  not  to  destroy  rights,  and  that  of  the 
demandant  is  protected  as  well  as  those  of  the 
person  in  possession.  The  act  operated  by 
way  of  release  and  mitter  le  droit,  the  nature 
of  which  was  to  make  valid  not  only  the  es- 
tate of  the  tenant,  but  that  of  every  other  per- 
son connected  *with  it ;  therefore,  not  [*188 
only  the  estate  of  Brooker,  but  that  of  every 
other  person  connected  with  it.  To  this  thie 
casein  Shep.  Touch.,  319,  is  in  point.  "A 
disseises  B,  and  leases  for  life  to  C.  B  re- 
leases* to  A,  it  is  good  for  C."  Not  only  the 
estate  of  the  person  in  possession,  but  every 
one  connected3  with  him  is  equally  within  its 
effect.  But  from  the  case  it  does  not  appear 
that  the  State  had  any  right  to  release  ;  if  so, 
the  seisin  of  Hawes  must  stand  unimpeached. 

Mr.  Benson,  contra.  This  case  depends  on 
considerations  of  a  very  peculiar  nature ;  on 
the  known  circumstances  attending  the  lands 
in  Canaan,  and  the  construction  of  the  statute 
recited  in  the  case.  What  seisin  now  is,  is  a 
question.  The  case  in  Burrows  (Taylor,  ex 
dem.  Atkyns,  v.  Horde)  shows  what  amounts 
to  a  seisin  under  the  ideas  now  entertained  ;  a 
possession  is  not  a  seisin,  and  yet  that  is  all  the 
seisin  here.  In  that  sense  of  the  word  Hawes 
may  be  said  to  have  been  seized,  but  in  Trues- 
daie's  case  the  court  took  notice  that  the  whole 
County  of  Kings  was  taken  possession  of 
merely  by  occupancy.  The  case  states  that 
Hawes  held  merely  his  own,  and  not  in  or  by 
another.  The  whole  country  was  deemed  va- 
cant, and  anyone  took  possession. 

This  was  the  view  in  which  it  was  beheld  by 
government,  and,  therefore,  in  1791,  they 
passed  the  law  recited.  The  effect  of  this  was 
to  take  no  notice  of  prior  occupancies,  such  as 
Hawes',  but  to  confirm  to  such  as  were  then  in 
possession,  and  who  were  no  longer  considered 
as  usurpers.  Had  Hawes  derived  his  title 
under  the  patent  he  would  not  have  been 
touched  by  the  act ;  as  he  did  not,  it  must  be 
presumed  he  had  only  a  title  by  occupancy, 
and  when  he  relinquished  that  to  another,  that 
other  was  confirmed  against  everyone  else,  as 
Hawes  himself  would  have  been.  The  law 
was  intended  to  meet  cases  where  the  right 
was  by  occupancy  only.  Truesdale  entered 
on  a  piece  of  ground  supposed  to  have  been 
vacant ;  he  then  moved  away ;  some  one 
*then  entered  on  the  same  land,  upon  [*18J) 
which  Truesdale  brought  an  ejectment,  but 
this  court  held  he  could  not  recover,  because 
he  could  not  have  entered  aniino  possidendi. 

In  1798,  when  Hawes  took  possession,  it  was 
vacant  land.  The  reason  why  his  widow  is 
considered  as  not  entitled  to  dower  is,  that  his 


1.— Jackson,  ex  dem.  Ostrander,  v.  Hasbro  uck,  8 
Johns.  Hep.,  331 ;  Strutt  v.  Boyingdon,  5  Esp.  Kep.,  58. 

2. — The  word  is  confirm.  The  reasoning-  is  this : 
by  the  disseisin  a  tortious  fee  is  grained ;  if  then  the 
disseisor  leases  for  life,  he  retains  the  reversion,  and 
if  the  reversion  be  confirmed,  the  lease  for  life  is  so 
of  course.  The  same  law  of  release  of  all  right. 
Litt.  sec.  499,  f  ol.  266,  5. 

3. — This  is  too  general.  Every  one  through  whose 
estate  he  derives  the  title  is  confirmed. 
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•estate  was  merely  that  of  occupancy  and  not  a 
seisin.  In  any  other  case  but  that  of  lands  so 
circumstanced,  it  might  possibly  have  been  a 
seisin,  but  here  it  could  not  be  ;  for  the  whole 
was  a  usurpation  and  a  mere  occupancy.  To 
this,  therefore,  the  law  of  seisin  is  not  applica- 
ble. The  conveyance  and  clause  of  warranty 
from  Hawes  can  work  no  estoppel  upon  us. 
Hawes  having  had  possession,  might  have  been 
•deemed  entitled  to  a  right  of  entry,  and  then 
the  warranty  was  no  more  than  a  measure  of 
prudence.  It  is  probable  he  never  sold  more 
than  his  improvements,  as  was  the  custom  in 
that  country,  and  it  was  inserted  merely  to 
have  evidence  of  a  better  title  than  that  usually 
given,  which  was  a  parol  sale  of  the  improve- 
ments. Of  all  these  facts  the  court  will  take 
notice,  as  they  did  in  Tmesdale's  case;  the  pres- 
ent statement  does  not  say  the  land  was  grant- 
ed, and,  therefore,  the  occupancy,  and  the 
general  circumstances  of  the  country,  must  be 
inferred  to  apply. 

Mr.  Emott,  in  reply.  From  what  is  stated 
of  Trueadale's  case,  it  is  evident  that  he  was  a 
mere  occupant,  a  squatter:  here  a  title  is  de- 
duced by  conveyance,  which,  as  it  is  in  fee,  a 
seisin  must  be  presumed,  and  this  circum- 
stance distinguishes  it  from  Truesdale's.  Pos- 
session, in  all  cases,  is  evidence  of  right,  and 
as  Hawes'  was  relinquished  after  formal  con- 
veyance, the  court  will  not  presume  otherwise, 
because  we  have  it  not  in  our  power  to  produce 
the  title  deeds  from  whence  he  claimed.  The 
widow  has  them  not ;  they  go  to  the  heir,  or 
the  purchaser  ;  and  as  her's  is  a  favored  title, 
unless  they  are  produced,  the  court  will  not 
infer  her  husband  had  no  right,  or  that  he  was 
.a  mere  occupant.  It  is  stated  that  Hawes  held 
in  his  own  right,  and  this  negatives  that  of  any 
other  person.  He  exercised  an  act  of  owner- 
ship, and  what  he  did,  being  in  his  own  right, 
is  inconsistent  with  that  of  any  in  the  State. 
If,  in  any  case,  possession  will  warrant  an  in- 
19O*]  ference  of  seisin,  it  will  here.  *White 
•connot  controvert  the  title  of  Hawes ;  a  bar- 
gainee, by  mesne  conveyances  coming  in  under 


the  husband,  is  estopped  from  denying  the 
right  of  the  wife,  and  must  admit  it.  That 
the  State  has  any  claim  can  admit  of  little 
doubt.  The  act  is  to  confirm  previous  rights, 
and  must  be  so  construed  as  to  affectuate  that 
intent.  Suppose  this  the  case  of  a  base  fee, 
and  before  the  condition  was  broken  the  act 
had  passed,  would  the  breach  of  the  condition 
afterwards  alter  the  right  of  the  donor?  Be- 
sides the  State  does  not  appear  to  have  any 
interest,  and  it  cannot  be  presumed.  If  the 
fact  be  so,  it  ought  to  have  been  in  the  case, 
which  as  it  now  stands,  we  have  clearly 
made  out. 

KENT,  J.,  delivered  the  opinion  of  the 
court: 

The  former  husband  of  the  demandant, 
for  some  years  previous  to  the  1st  Novem- 
ber, 1786,  was  possessed  of  the  premises,  and 
used  them  as  his  own,  and  not  in  the  ri^ht  of 
another.  He  then,  for  a  valuable  considera- 
tion, conveyed  the  same  in  fee  with  a  covenant 
of  warranty,  and  the  lands  have  passed,  by 
subsequent  conveyances  in  fee,  to  the  present 
tenant.  This  is  sufficient  evidence,  in  the  first 
instance,  of  seisin  in  the  husband.  The  wife 
is  not  bound  to  produce  her  husband's  .deeds, 
because  it  is  not  presumed  to  be  in  her  power, 
and  in  the  present  case,  the  tenant  claims  in 
fee,  under  title  derived  from  the  husband.1 
The  marriage  and  death  of  the  husband  being 
admitted,  there  is  no  question  in  the  case. 
The  court  are  not  to  regard  lands  in  the  town 
of  Canaan  as  an  exception  to  the  general  rules, 
which  would  apply  in  case  the  suit  had  been 
for  lands  in  another  town,  nor  was  the  case  of 
Trucsdale  v.  Jefferies*  which  was  cited  upon 
the  argument,  decided  upon  the  ground  of 
such  an  exception. 

Judgment  for  tlie  demandant. z 

Cited  in— 15  Johns.,  33 ;  5  Cow.,  301 ;  12  Wend.,  67 ; 
17  Wend.,  165;  21  Wend.,  100;  1  N.  Y.,  255;  4 
Barb.,  185. 


].— See  Browne  v.  Potter,  17  Wend.,  164 ;  Carpenter 
v.  Weeks,  2  Hill,  341;  Sherwood  v.  Vandenburgh,  2 
Id.,  303 ;  Jackson  v.  Walter,  5  Cow.,  301 ;  Sparrow  v. 
Kingman,  1  Cow.,  242. 

2.— Report  of  the  case  of  Truesdale  v.  Jefferies,  as 
read  in  giving  the  above  opinion.  This  was  an  eject-  j 
ment  for  lands  in  Canaan  and  Chatham  (formerly  i 
King's  district)  in  Columbia  County,  and  was  argued 
and  decided  in  April  Term,  1798.    The  evidence  was, 
that  eighteen  or  twenty  years  before  the  trial,  the  ! 
lessor  was  in  possession  and  continued  therein  above  1 
throe  years ;  that  he  quitted  the  premises,  and  one  : 
Richmond  occupied  them ;  that  he  returned  again 
into  possession,  and  remained  perhaps  a  year ;  that  ! 
a  controversy  arose  between  him  and  one  Knapp,  ! 
when  he  quitted  the  possession  and  Knapp  entered, 
and  remained  in  possession  until  his  death ;  that 
Knapp  died  in  possession,  leaving  a  widow  and  four 
•children ;  that  the  defendant  married  the  widow,  | 
and  hud  been  seven  or  eight  years  in  possession,  and  I 
held  adversely.    The  plaintiff  then  gave  in  evidence  • 
the  Act  of  25th  July,  1782,  and  the  defendant  the  Act  > 
of  22d  March,  1791.  The  Act  of  1782  stated,  that  fear  j 
and  uneasiness  prevailed  among  the  inhabitants  of  i 
King's  district,  by  reason  of  pretenses  that  the  whole,  ; 
or  part  of  the  lands  were  vacant,  and  for  removing  i 
such  fear  and  uneasiness,  it  was  enacted,  that  the  I 
interest  or  right  of  any  person  to  any  lands  within  i 
the  said  district,  and  not  within  any  colonial  grant,  , 
should  not  be  impeached,  by  reason  that  the  same! 
were  not  before  granted.    The  court  decided  that  j 
the  construction  of  the  Act  of  1782  was,  that  it  j 
amounted  only  to  a  legislative  declaration  that  those  i 
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lands  should  not  be  located ;  that  the  possession  of 
the  plaintiff  was  of  no  avail,  for  he  entered  without 
claiming  title,  and  relied  solely  on  his  possession ; 
that,  from  his  subsequent  conduct,  he  must  be  pre- 
sumed to  have  renounced  or  abandoned  his  posses- 
sion, and  all  claim  under  it,  and  (to  use  a  common, 
but  appropriate  expression)  he  was  regarded,  in  re- 
spect to  the  premises,  as  a  mere  squatter.  Judgment 
for  defendant. 

3. — The  general  principle  is,  that  all  who  derive 
title  under  or  through  the  husband  are  estopped 
from  controverting  his  seisin.  Then-fore,  where  a 
tenant  under  a  mortgageor  took  from  his  heir  a  re- 
lease, and  paid  off  the  mortgage,  it  was  held  that 
tenant  could  not  dispute  the  seisin  of  the  mortgage- 
or, and  that  his  widow  was  entitled  to  dower. 
Hitchcock  v.  Harrington,  6  Johns.  Rep.,  290.  The 
law  is  the  same  in  favor  of  the  wife  of  the  alienee 
of  the  mortgageor,  whose  right  to  dower  for  the 
want  of  seisin  in  her  husband,  cannot  be  impeached 
by  a  person  deriving  his  title  under  a  grant  from  the 
alienee,  though  the  mortgage  was  then  outstanding. 
Collins  v.  Torry,  7  Johns.  Rep.,  278.  An  acknowl- 
edgement by  the  defedant  that  he  holds  under  the 
will  of  the  grantor,  who  conveyed  to  the  husband 
of  the  demandant  in  fee,  and  subsequently  repur- 
chased the  land  so  conveyed,  is  a  recognition  or  the 
seisin  of  the  husband.  Embree  v.  Ellis,  2  Johns. 
Rep.,  119. 

See,  also,  Hitchcock  v.  Carpenter,  9  J.  R.,  344: 
Davis  v.  Darrow,  12  Wend.,  65 ;  Browne  v.  Potter,  17 
Wend.,  164 ;  Sherwood  v.  Vandenburgh.  2  Hill,  303 ; 
Contra,  Sparrow  v.  Kingman,  2  Cow.,  242. 
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191*]  *WAY 

«. 
CAREY,  Administrator,  &c. 

Jurisdiction  of  Justice's   Court. 

A  justice's  court  has  no  jurisdiction  in  a  suit  by 
an  administrator. 

Citations.—!  Johns.  Cas.,  228. 


was  a  cause  in  which  the  only  question 
J.  raised  was  submitted  to  the  court  without 
argument. 

RADCLIFF,  J.,  now  delivered  their  opinion. 
This  is  a  'case  on  certiorari  to  a  justice's  court. 
The  error  assigned  is,  that  the  plaintiff  below 
sued  in  the  capacity  of  administrator,  and 
that  the  justice  had  no  jurisdiction  to  try  any 
action  in  which  an  administrator  is  a  party. 
The  question  was  submitted  by  consent  with- 
out argument. 

In  the  case  of  Wells  v.  Newkirk,  Executor  of 
Pernen,  this  point  was  decided  against  the 
jurisdiction  of  the  justice.  We  considered  the 
act  from  which  he  derived  his  authority,  as 
applicable  only  to  cases  in  which  the  parties 
appeared  in  their  own  right,  and  not  to  those 
in  which  they  appeared  in  autre  droit.  It  is 
unnecessary  to  repeat  all  the  grounds  of  that 
opinion. 

Since  that  decision  (which  was  made  in  Jan- 
uary, 1800),  the  Legislature,  when  passing  the 
revised  act  concerning  justices'  courts,  added  a 
section  by  which,  in  conformity  to  the  princi- 
ple of  that  decision,  they  denied  the  jurisdic- 
tion of  the  justice  in  suits  against  an  executor 
or  administrator,  but  were  silent  as  to  suits 
in  their  favor.  From  this  it  might  be  supposed 
the  Legislature  meant  that  suits  in  their  favor 
might  be  sustained  before  a  justice.  But  no 
such  authority  can  be  admitted  by  inference  or 
implication,  and  the  act  ought  not  to  be  con- 
strued to  introduce  a  different  rule. 

The  decision  of  Wetts  v.  Newkirk1  is  not, 
therefore,  affected  by  this  act,  and  the  rule 
continues  that  the  justice  has  no  jurisdiction. 
For  this  cause,  we  are  of  opinion  that  the 
judgment  be  reversed. 

Judgment  of  reversal* 

Cited  in-12  Johns.,  467  ;  3  Wend.,  268  ;  3  N.  Y.,  563  ; 
4  Park,  230  ;  1  Sheld.,  569. 


192*]  *THE  PRESIDENT  AND  DIRECT- 
ORS OF  THE  MANHATTAN  COMPANY 

e. 
LED  YARD  AND  LEDYARD. 

Indorsement  in  Name  of  Firm. 

An  indorsement  in  the  name  of  a  firm,  by  a  part- 
ner, is  good,  and  may  be  declared  on  as  the  indorse- 
ment of  the  firm. 

1.— Since  reported,  1  Johns.  Cases,  228. 

2.— By  the  act  for  the  more  speedy  recovery  of 
debts  to  the  value  of  $25,  passed  llth  April,  1808, 
(seas.  30,  ch.  204,  sess.  1  Laws  of  N.  Y.,  vol.  5,  p.  375), 
in  actions  by  executors  and  administrators  jurisdic- 
tion is  given  to  the  justice's  court. 
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case  was  submitted  without  argument. 


RADCMFF,  J.,  now  delivered  the  opinion  of 
the  court.  This  is  an  action  by  the  plaintiffs, 
as  indorsees  of  a  promissory  note  made  by 
Brown,  Talbot  &  Co.,  to  the  defendants  for 
$488.17,  and  indorsed  by  them  to  the  plaintiffs. 

The  declaration  avers  that  James  Brown, 
William  Talbot  and  John  Goodere,  acting  un- 
der the  firm  of  Brown,  Talbot  &  Co.,  made 
the  note  in  question,  the  proper  name  and  firm 
of  Brown,  Talbot  &  Co.  being  thereunto  sub- 
scribed ;  and  that  the  defendants  being  part- 
ners, under  the  name  of  Austin  Ledyard  &  Co.  , 
indorsed  the  said  note  in  writing,  the  proper 
name  and  style  of  'the  said  firm  of  Austin  Led- 
yard &  Co.  being  thereunto  subscribed.  The 
other  parts  of  the  declaration  are  in  the  usual 
form. 

The  partnership  of  the  makers  and  indorsees- 
of  the  note,  and  the  making  and  indorsing  of 
the  same,  as  above  set  forth,  are  admitted. 

The  evidence  on  the  trial  was,  that  Brown, 
one  of  the  makers,  subscribed  the  note  by  the 
partnership  firm,  and  that  Austin  Ledyard, 
one  of  the  firm  of  Austin  Ledyard  &  Co.,  in- 
dorsed the  same  with  the  name  of  that  firm. 
The  question  submitted  by  the  parties  is, 
whether  the  evidence  supports  the  averment* 
contained  in  the  declaration. 

We  have  no  doubt  that  the  averments  were 
sufficiently  supported  by  this  evidence.  It  wa* 
not  necessary  to  set  forth  that  one  of  the  part- 
ners of  each  of  the  firms  made  and  indorsed 
the  note  in  the  name  or  style  of  the  respective 
partnerships.3  Although  made  and  indorsed 
by  one  of  the  partners  of  each  house,  the  legal 
effect  was  the  same,  and  it  is  in  all  cases  suffi- 
cient to  set  forth  a  writing  according  to  its 
legal  effect  or  operation.  We  are,  therefore, 
of  opinion  that  the  plaintiffs  are  entitled  to 
judgment. 

Judgment  for  the  plaintiffs. 

Distinguished  —  7  Johns.,  469  ;  1  Wend.,  218  ;  4 
Wend.,  412.  See  S.  C.  Col.  &  Cai.,  226. 


HILDRETH  «.  ELLICE. 

Sheriff's  Poundage — On  Compromise    Without 
Sale. 

If  a  sheriff  levy  on  lands,  he  will  be  entitled  to  his 
full  poundage  on  the  sum  indorsed  thoujrh  in  conse- 
quence of  an  amicable  settlement,  he  do  not  sell. 

Citations-5  Term  K.,  470,  471 ;  Stat.  29  Eliz.,  <:h.  4. 

rpHIS  was  an  action  by  the  late  sheriff  of  the 
JL  County  of  Montgomery,  for  fees  due  on  a 
testatum  fieri  facias,  at  the  suit  of  the  defendant 
against  one  Calvin  Young. 

*In  July  vacation,  1793,  a  testatum  [*1O3 
fieri  facias  issued  in  favor  of  the  defendant 
against  Calvin  Young,  directed  and  delivered 
to  the  plaintiff,  as  then  sheriff  of  the  County 

3.  The  safest  way  of  stating  an  act  is  according  to 
its  legal  effect.  When  that  Is  done,  a  variation  in 
evidence  from  the  manner  in  which  it  is  set  forth 
to  have  been  performed,  is  immaterial,  if  the  effect 
of  that  proved  to  be  the  same.  Therefore,  an  aver- 
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of    Montgomery,   and  indorsed  as    follows  :  | 
"  Levy  $7,500,  with  interest  from  the  24th  of 
January,  1796,  and  $22.59  costs,  besides  your  < 
fees."    The  writ  was  transmitted  to  the  plain-  j 
tiff  in  a  letter  from  the  attorney  of  the  defend- 
ant,   containing    the     following    directions : 
"Inclosed  I  send  you   an  execution  against 
Calvin  Young,  for  a  large  sum  of  money.     He 
purchased  a  piece  of  land  from  the  plaintiff, 
situate  in  the  east  part  of  your  county,  near 
Maytield,  if  my  information  is  correct.     Your 
attention  to  the  within  will  oblige  your  obedi- 
ent," &c. 

After  the  receipt  of  the  writ,  and  before  its 
return,  the  plaintiff  levied  on  the  goods  and 
chattels  of  Young,  to  a  small  amount,  and  also 
went  to  the  land,  as  above  pointed  out  to  him, 
and  made  a  seizure  thereof  ;  but,  before  the 
return  day  of  the  writ,  the  plaintiff  was  re- 
quested to  delay  the  sale  of  the  property  so 
seized,  the  parties  in  the  suit  having  settled 
the  execution. 

The  plaintiff  neither  returned  the  writ  nor 
sold  the  property  seized  by  virtue  of  it. 

On  this  statement  of  facts,  it  was  submitted 
to  the  court  whether  the  plaintiff  was  entitled 
to  fees  for  the  whole  amount  indorsed  on  such 
execution,  or  for  any  other,  and  what  sum? 

It  was  admitted  that  the  value  of  the  land 
seized  was  equal  to  the  amount  of  the  sum 
ordered  to  be  levied  on  the  execution,  and  that 
Young  had  also  given  to  the  defendant  a 
mortgage  to  secure  payment  of  it. 

THOMPSON,  J. ,  delivered  the  decision  of  the 
court.  We  think  the  sheriff  is  entitled  to  his 
full  poundage  on  the  sum  directed  to  be  levied. 
The  case  of  Alchin  v.  Wells,  5  Term  Rep.,  471. 
so  far  as  it  may  be  regarded  as  an  authority 
here,  is  directly  in  point.  The  court  there 
decided,  that  if  a  sheriff  levy  under  afi.  fa,  he 
is  unquestionably  entitled  to  his  poundage, 
though  the  parties  compromise  before  he  sells 
any  of  the  defendant's  goods.  The  stat.  29 
1U4*]  Eliz.,  ch.  4,  under  which  *this  decision 
was  made,  and  our  act  correspond  in  every 
essential  part  as  to  the  plaintiff's  right  to 
poundage.  Our  act  regulating  sheriff's  fees 
says,  "serving  an  execution  for,  or  under  $250, 
two  cents  and  four  mills  per  dollar,  and  for 
every  dollar  more  than  $250,  one  cent  and  two 
mills."  But  in  order  to  guard  against  the 
sheriff's  taking  poundage  for  the  sum  con- 
tained in  the  body  of  the  execution,  where  the 
judgment  is  upon  a  penalty  (as  in  the  present 
case),  or  where  he  is  not  able  to  find  property 
sufficient  to  satisfy  the  execution,  the  act  fur- 
ther declares,  "  the  poundage  on  writs  of  fieri 
facian,  and  all  other  writs  for  levying  moneys, 
to  be  taken  only  for  the  sum  levied."  The 
true  construction  to  be  given  to  the  act,  I 
think,  is,  that  where  the  sheriff  proceeds  to 
sell,  he  is  entitled  to  his  poundage  only  on  the 


sum  actually  raised.  And  wherever  the  plain- 
tiff interposes,  and  a  compromise  takes  place, 
he  is  entitled  to  poundage  on  the  sum  realized 
by  the  plaintiff,  or  that  might  have  been  col- 
lected from  the  property  levied  on.  To  say 
that  a  sheriff  should  be  entitled  to  no  pound- 
age where  a  compromise  takes  place  would  be 
manifestly  unjust.  He  may  have  incurred  all 
the  risk  and  responsibility  lor  the  safe  keeping 
of  the  property,  and  it  will  then  be  in  the 
power  of  the  parties  to  deprive  him  of  com- 
pensation for  it.  It  may  be  said  there  is  no 
risk  where  the  levy  is  on  land ;  this  may  be 
true  ;  but  it  is  observable,  that  perhaps  in  nine 
tenths  of  the  cases,  the  money  on  execution  is 
raised  out  of  personal  property,  and  the  act. 
makes  no  distinction.  Suppose  on  the  very 
day  of  sale,  and  before  the  vendue  commences, 
the  defendant  should  pay  the  sheriff  the 
money,  would  he  not  be  entitled  to  his  pound- 
age ?  And  I  can  see  no  material  distinction, 
whether  the  money  be  paid  to  the  plaintiff  or 
the  sheriff,  in  that  stage  of  the  business.  Cases, 
no  doubt,  may  be  supposed,  where  the  sheriff 
will  receive  more  than  a  valuable  consideration 
for  his  services.  But  we  think  much  less  in- 
justice will  be  done  by  adopting  the  rule  we 
have  laid  down,  than  to  say  the  sheriff  shall 
be  deprived  of  all  his  poundage  wherever  a 
compromise  takes  place. 

LIVINGSTON,  J.,  I  cannot  concur  in  the 
opinion  just  given.  It  is  only  on  the  service  of 
a.fierifaaasth&tthe  *sheriff  is  entitled  [*1J)5 
to  poundage,  and  as  the  service  is  not  complete 
until  an  actual  sale  of  the  property,  he  cannot 
until  then  have  any  right  to  this  fee.  Nor  is 
there  any  greater  hardship  in  this  than  in 
countermanding  a  writ  against  the  person  be- 
fore service,  in  which  case  the  officer  loses  his 
fee,  although  he  may  have  been  several  times 
to  the  defendant's  house  to  arrest  him.  Unless 
the  Legislature  have,  by  expressions  not  to  be 
misunderstood,  allowed  poundage  in  cases  of 
this  kind,  we  should  refuse  it,  as  it  will  lead  to- 
great  oppression,  and  the  reward  in  many  cases 
will  be  very  disproportioned  to  the  service. 
An  angry  plaintiff  may  instantly  after  judg- 
ment issue  an  execution  for  no  other  purpose 
than  exposing  the  defendant  to  this  expense, 
although  he  may  have  every  reason  to  believe 
that  the  latter  intended  shortly  to  pay  the 
debt. 

This  he  would  be  under  no  temptation  of 
doing,  if  the  defendant,  at  any  time  previous 
to  a  sale,  could  protect  himself  against  this 
charge.  But  it  is  thought  hard  to  permit  the 
party  to  settle  after  lands  have  been  seized, 
without  paying  the  sheriff  the  whole  pound- 
age. This  supposes  the  seizing  of  lands,  or 
taking  them  in  execution,  to  be  a  work  of  im- 
mense labor  and  trouble.  The  truth  is  that 
lands  are  often  advertised  without  the  sheriff 


ment  that  "  A.  B.  &  Co."  accepted  a  bill,  Is  sup- 
ported by  an  acceptance  "  for  A.  B.  &  Co..  C.  D.," 
who  was  their  agent.  Heys  v.  Hazeltine,  x  Camp., 
664.  For  qwi  factt  per  ottum  facitper  se.  So  an  aver- 
ment that  the  defendants  made  the  bill,  "  their  own 
proper  hands  being:  thereto  subscribed,"  is  sup- 
ported by  the  signature  of  one  of  the  firm,  in  the 
name  of  himself  "&  Co."  Jones  v.  Mars  and  An- 
other, 2  Camp.,  305.  Because  the  hand  of  one  is 
equivalent  to  the  "  hands  "  of  all.  Galway  v.  Mat- 
thew, 1  Camp.,  403.  But  an  averment  that  the 
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I  defendant  indorsed  the  bill,  "  his  own  proper  hand 
being-  thereto  sulracribed,"  is  not  maintained,  it  lias 
been  ruled,  by  evidence  of  an  indorsement  by  pro- 
curation. Levy  v.  Wilson,  5  Esp.  Rep.,  180.  Lord 
Ellenboroutfh,  however,  thought  that  an  indorse- 
ment by  the  wife  in  the  name  of  her  husband  might 
support  an  averment  of  the  husband's  "  own  proper 
hand  being-  thereto  subscribed  ;"  at  all  events,  that 
no  objection  could  on  that  account  be  taken  by  the 
defendant,  after  a  promise  to  pay,  with  a  know- 
ledgt?  of  the  fact.  Helmsley  v.  Loader,  2  Camp.,  450. 
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•or  his  deputies  ever  seeing  them,  and  the  trou- 
ble of  an  actual  seizure  consists  only  in  riding 
to  the  lands  and  proclaiming  that  he  takes 
them  in  execution.  And  yet,  for  this  paltry 
service,  not  equal  to  that  or  arresting  the  per- 
son, he  may  be  entitled,  on  a  heavy  judgment, 
to  a  most  enormous  reward.  It  we  do  not 
make  the  proceeds  on  an  actual  sale  our  only 
guide  in  estimating  poundage,  how  shall  we 
ascertain  the  value  of  the  property  seized  ;  or 
who  can  say  that  on  a  second  sale  what  value 
would  have  been  produced  ;  and  if  we  allow 
the  sheriff  poundage  here,  as  a  quantum  meruit 
for  his  trouble,  why  not  give  it  to  him  if  he 
seizes  land  by  the  plaintiff's  direction,  which, 
as  is  often  the  case,  appears  in  the  sequel  not 
to  belong  to  the  defendant,  or  to  be  previously 
incumbered  to  its  full  value. 

Having,  then,  little  if  any  doubt  as  to  the 
intention  of  the  Legislature,  who  appear  to 
have  expressed  themselves  with  great  circum- 
spection, not  only  by  restricting  the  claim  of 
19(J*J  *poundage  to  the  actual  service  of  an 
execution,  but  by  declaring  that  it  shall  be 
taken  only  for  the  "sum  levied,"  or,  in  other 
words,  the  sum  actually  made  or  brought  into 
court,  I  think  the  sheriff  not  entitled  to  pound- 
age for  the  lands  taken  by  him  on  the  execu- 
tion issued  in  this  case.  Of  the  decision  in  5 
Term  Rep. ,  470,  it  is  sufficient  to  say  that  it  is 
not  binding  on  us,  and  that  the  reasoning  of 
the  court  neither  satisfies  me  of  the  propriety 
of  the  thing,  or  that  we  have  the  power  to 
make  a  provision  for  sheriffs  different  from 
that  prescribed  by  the  Legislature.1 

Judgment  for  poundage  on  the  sum  indorsed. 

Cited  in— 2  Cow.,  422;  9  Wend.,  437;  13  Wend..  284; 
17  Wend.,  15 ;  56  N.  Y.,  283 ;  68  N.  Y..  590 ;  19  Hun., 
29 ;  23  Hun.,  39 ;  4  How.,  Pr..  245 ;  12  Abb.  N.  S.,  389 ; 
Sheld.,  295 ;  1  Co.  R.  N.  S.,  227. 
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1.     Marine  Insurance — Jettison — Contribution. 
i     2.  Id. — General  Average. 

All  damage  Immediately  arising  from  a  Jettison  is 
to  be  contributed  for:  though  it  happen  to  perish- 
able articles,  which  are  enumerated  in  the  memoran- 
dum, and  remain  in  specie. 

Freight  and  vessel  are  to  be  estimated  in  a  general 
average,  as  they  then  are. 

Citations— 1  Johns.  Cas.,  226 ;  Park.,  114 ;  1  Marsh., 
144,  467;  1  Marsh.,  150;  Abbott.,  278,  291.  292.  206;  1 
East.,  228;  Park.,  124. 

f  PHIS  was  an  action  on  a  policy  of  insurance, 
1      in  which,  on  a  special  verdict,  the  follow- 
ing were  found. 

"That  Le  Roy,  Bayard  and  M'Evers,  of 
New  York,  as  agents  for  the  plaintiffs,  who 
were  merchants  in  Madeira,  by  a  policy  of  as- 
surance, dated  the  10th  of  September,  1798, 
insured  5,414  bushels  of  Indian  corn,  4,000 
pipe  staves,  4,000  hogshead  staves,  and  2,500 
quarter  cask  staves,  from  New  York  to  Ma- 
deira, on  board  the  Snow  Ann  and  Mary, 

!•— A  sheriff  is  entitled  to  poundage  on  serving  a 
ca.  sa.  though  the  execution  be  unproductive  from 
the  defendant's  subsequent  discharge  under  an  in- 
solvent law.  (Adams  v.  Hopkins,  5  Johns.  Rep.,  252.) 
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Peter  Murphy,  commander.  That  the  prime 
cost  of  the  corn  was  $2,982.98,  of  the  pipe 
staves,  $170.31,  of  the  hogshead  staves,  $95,50, 
of  the  quarter  cask  staves,  $81.12.  That  the 
freight  of  the  corn  was  to  be  £550  sterling,  for 
the  staves  £148,  and  that  the  plaintiffs  had  an 
interest  on  board  to  the  amount  covered  by  the 
policy.  That  there  was  a  memorandum  in  the 
policy  by  which  it  was  agreed  that  salt,  grain 
of  all  kinds,  Indian  meal,  and  all  other  articles 
perishable  in  their  own  nature,  should  be  war- 
ranted by  the  assured  free  from  average,  unlr.-x 
general.  That  the  vessel,  being  well  fitted  for 
sea,  sailed  on  the  voyage  insured,  on  the  17th 
of  the  same  month  ;  on  the  21st  encountered 
squally  weather  and  heavy  seas,  which  con- 
tinued till  the  26th  of  the  same  month,  when 
about  1  o'clock  P.  M.,  the  wind  blowing  vio- 
lently, suddenly  chopped  round  from  E.  S.  E. 
to  W.  N.  W.  and  laid  the  vessel  on  her  beam 
ends,  in  which  situation  it  became  necessary  for 
her  preservation,  and  that  of  the  cargo  and 
crew,  to  cut  away  the  mainmast.  That  in  do- 
ing *this  it  splintered  off  at  and  below  [*197 
the  partners,  tearing  away  the  piece  of  cloth 
called  the  coat,  which  is  nailed  to  the  deck  and 
mast,  for  the  purpose  of  keeping  the  water  from 
running  into  the  hold.  That  in  consequence 
of  this,  as  the  sea  made  a  free  passage  over  the 
Snow  a  vast  quantity  of  water  continued  to 
rush  into  the  hold  till  the  stump  of  the  mast 
was  cut  off,  and  a  new  coat  nailed  over  it. 
That  this  occupied  about  an  hour  and  a  half, 
when  there  were  found  four  feet  water  in  the 
hold,  though  one  pump  was  continually  going, 
the  other  having  been  carried  away  in  the  fall 
of  the  mast,  and  totally  disabled.  That  the 
vessel  laboring  much  with  a  heavy  sea,  it  be- 
came necessary,  on  the  27th,  to  ease  her,  by 
throwing  overboard  about  half  the  staves, 
which  was  accordingly  done.  That  the  weath- 
er having  moderated,  the  Snow  was  found  to  be 
in  so  disabled  a  situation,  that  she  was  obliged 
to  bear  away  for  the  nearest  port,  three  of  the 
crew  being  crippled  and  sick,  and  the  captain's 
leg  very  much  bruised.  That  on  the  13th  of 
October  following  the  vessel  got  into  the  Capes 
of  Delaware,  and  on  the  seventeenth  of  the 
same  month  arrived  at  Newcastle.  That  there 
were  not  to  be  procured  there  any  stores  in 
which  to  unload  the  cargo,  nor  any  assistance 
to  obtain  repairs,  and  that  the  yellow  fever 
then  raged  both  at  Wilmington  and  Philadel- 
phia. That  on  the  25th  or  26th  of  the  same 
October,  Le  Roy,  Bayard  and  M'Evers  received 
information  of  "the  vessel's  being  at  Newcastle, 
and  of  all  the  antecedent  circumstances,  which 
they  instantly  communicated  to  the  underwrit- 
ers, and  abandoned.  That  the  vessel  lay  at 
Newcastle  till  the  yellow  fever  abated,  and  on 
the  30th  of  October  went  up  to  Philadelphia. 
That  on  the  abandonment,  it  was  agreed  that  Le 
Roy,  Bayard  and  M'Evers  should  send  a  clerk 
to  Newcastle,  to  take  charge  of  the  cargo  be- 
longing to  the  plaintiffs,  for  account  of  whom  it 
might  concern,  without  prejudice  to  the  rights 
of  either  party.  That  the  vessel  arrived  at 
Philadelphia  on  the  30th  of  October,  the  day 
she  left  Newcastle.  That  on  unlading  the  car- 
go, it  was  found  so  damaged  as  to  be  wholly  un- 
merchantable, and  that  all  the  damage  sustain 
ed  by  the  corn  was  occasioned  by,  or  in  conse- 
quence of,  the  cutting  away  the  mast,  which 
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was  done  for  the  preservation  of  vessel,  cargo 
198*]  *and  crew.  That  the  articles  insured, 
•excepting  such  as  were  ejected,  were,  by  con- 
sent of  parties,  sold  at  Philadelphia,  for  the 
benefit  of  those  who  might  be  concerned,  and 
produced,  after  deducting  charges,  $924,  which 
sum  was  paid  to  the  owners  of  the  vessel,  for 
freight,  in  pursuance  of  an  award  made  by 
arbitrators  chosen  for  that  purpose,  but  the  de- 
fendant was  not  a  party  to  the  submission. 
That  the  Ann  and  Mary  was  repaired  at  Phila- 
delphia, and  ready  to  take  in  a  cargo  on  the 
28th  of  November,  but  as  no  corn  of  the  kind 
•of  that  before  purchased  could  be  obtained,  it 
being  flint  Jersey  corn,  the  voyage  was  given 
up,  and  the  vessel  returned  to  New  York. 

"If,  on  the  above  facts,  the  court  should  be 
of  opinion  that  the  plaintiffs  were  entitled  to 
recover  as  for  a  total  loss,  the  jury  assessed  the 
damages  at  $1,231.54 ;  if  for  a  general  average 
for  the  loss  sustained  by  the  injury  done  to  the 
corn,  then  at  $909.61  ;  if  for  a  particular  aver- 
age, at  $237.51."  + 

It  was  agreed  that  if,  in  estimating  the  gen- 
eral average,  the  freight  of  the  cargo  to  Madeira 
ought  to  have  been  taken  into  account,  and  not 
the  freight  actually  paid  at  Philadelphia  only, 
then  an  alteration  was  to  be  made  accordingly 
in  the  sum  to  be  recovered ;  and  that  if  the  as- 
sured were  not  bound  to  look  to  the  owners  of 
the  vessel  for  the  proportion  to  be  borne  by  the 
vessel  and  freight,  then  the  loss  to  be  consider- 
ed as  total. 

In  a  former  trial  on  the  same  policy,  in 
which  Le  Roy  &  Co.  were  plaintiffs,  the  aban- 
donment was,  by  the  special  verdict  then  given, 
found  to  have  been  made  whilst  the  vessel  lay 
at  Philadelphia,  where  she  could  have  been  re- 
paired for  less  than  half  her  value,  and  the 
question  at  that  time  agitated  between  the 
parties  was,  whether  the  corn,  being  damaged 
more  than  one  half  of  its  value,  was  suscep- 
tible of  abandonment,  and  the  underwriter  re- 
sponsible ;  or  whether  he  was  protected  by  the 
words  of  the  memorandum  ?  It  was  contended 
that  he  was  not,  because  they  applied  only  to 
average  losses,  and  not  to  those  which  were, 
like  the  present,  total. 

In  support  of  this  idea  the  authority  of  the 
French  writers  was  relied  on ;  but  the  bench 
decided,  if  the  subject  insured  be  in  existence, 
there  cannot  be  a  recovery. 

However,  there  being  still  an  average,  occa- 
sioned by  the  jettison,  for  which  the  assurer  was 
199*]  bound,  it  became  *necessary  to  settle 
that ;  but,  before  it  could  be  adjusted,  the  de- 
fendant died. 

This  induced  the  present  action. 

Mr.  Harison,  for  the  plaintiffs,  disclaimed 
all  intention  of  impeaching  the  former  deter- 
mination, but  distinguished  the  case  now  be- 
fore the  court  from  that  which  they  had  for- 
merly adjudged,  by  remarking  on  the  diversity 
of  the  verdicts,  as  to  the  periods  of  abandon- 
ment. He  now  made  two  points. 

1st.  That  the  plaintiffs  had  a  right  to  aban- 
don, whilst  the  vessel  was  at  Newcastle,  and 
had  exercised  that  right. 

2d.  That  even  if  they  had  no  such  right,  still 
the  loss  being  occasioned  by  the  jettison,  it  was 
to  be  paid  for  by  a  general  average,  and,  there- 
fore, the  underwriter  answerable. 
'  REPS.,  1. 


It  is,  said  he,  a  settled  and  acknowledged 
principle  in  the  law  of  insurance,  that  when- 
ever the  voyage  is  lost  the  assured  has  a  right 
to  abandon,  though  the  article  remains  in 
specie.  (Manning  v.  NewnJiam,  Park,  168, 
169;  2  Marsh.,  505.) 

This  exists  as  well  in  cases  of  perishable 
articles  as  in  any  other.  (M 'Andrews  v. 
Vaughan,  1  Marsh.,  150.)  For  the  warranty 
"  free  from  average,"  &c.,  does  not  destroy  or 
impair  the  right  to  abandon.  It  only  regulates 
the  cases  in  which  compensation  for  average 
shall  be  claimed.  Upon  these  principles  it  will 
be  barely  necessary  to  examine  the  circum- 
stances, and  see  how  fully  they  apply.  The 
vessel  is  driven,  with  her  cargo,  into  a  port 
foreign  to  and  out  of  the  course  of  her  desti- 
nation ;  on  hearing  of  this,  and  her  disabled 
state,  an  abandonment  instantly  takes  place. 
The  right  of  the  parties  was  then  complete  ; 
the  voyage  could  not  be  prosecuted,  and  it  was 
impossible  to  know  how  long  the  incapacity  to 
pursue  it  would  continue.  This  would  justify 
the  abandonment  then,  and  then  the  right  of 
the  assured  was  ascertained  This  did  not  de- 
pend on  the  memorandum  ;  the  court,  there- 
fore, will  see  this  is  a  case  where  the  effect  of 
the  memorandum  could  not  apply.  In  all  cases 
there  is  a  memorandum,  yet  it  was  never  heard 
to  work  a  difference  in  a  loss,  arising  from  a 
peril  of  the  sea,  in  defeating  the  voyage. 

*The  vessel  arrived  at  Wilmington,  [*2OO 
where  there  were  no  stores,  no  possibility  of 
repairs,  or  of  prosecuting  the  voyage.  Saf  ely, 
then,  may  we  say,  with  Lord  Mansfield,  "if, 
by  a  peril  insured  against,  the  voyage  be  lost, 
the  assured  may  abandon."  Because  the  car- 
go is  composed  of  perishable  articles,  is  it  to 
remain  forever  at  the  risk  of  the  underwritten? 
Has  he  no  right  to  abandon,  and  call  for  an 
indemification?  It  is  presumed  that  he  has, 
and  that  the  court  will  say  he  is  not  bound  to 
wait  for  an  eventual  change  of  circumstances. 
If,  in  case  of  an  embargo,  which  may  be  taken 
off  in  two  or  three  days,  the  right  now  con 
tended  for  exists,  and  the  assured,  immediately 
on  receiving  advice,  may  abandon,  will  he  not 
be  entitled,  in  a  case  like  the  present,  where 
the  voyage  is  broken  up?  Surely  this  will  be 
considered  as  a  case  within  the  spirit  and  let- 
ter of  all  the  rules  of  abandonment.  But  ad- 
mitting (which  is  not  to  be  supposed)  that  the 
court  should  be  of  a  contrary  opinion,  we 
have  still  to  rely  on  the  second  position  we 
have  taken.  That  this  is  a  loss  arising  from  a 
general  average,  and  we,  therefore,  in  that 
point  of  view,  entitled  to  recover.  The  spec- 
ial verdict  finds  that  the  vessel  met  with  gales 
of  wind,  which  laid  her  on  her  beam  ends,  in 
consequence  of  which  she  was  obliged  to  cut 
away  her  mast.  That  in  doing  this  the  cloth 
around  it  called  the  coat  was  torn  away,  and 
considerable  quantities  of  water  rushed  into 
the  hold.  That  from  this  arose  the  injury  to 
the  corn,  and  that  it  was  in  consequence  of 
cutting  away  the  mast  for  the  preservation  of 
all.  What  is  this  but  saying,  in  so  many  words, 
that  it  was  a  loss  arising  immediately  from 
the  jettison?  If  so,  we  are  entitled  to  recover 
for  the  whole  of  the  injury  attributed  to  it. 

It  is  not  the  mere  article  thrown  overboard 
that  is  to  be  made  good,  but  everything  is  to 
be  compensated  for,  that  receives  injury  in 
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consequence  of  the  act  done  for  the  preserva- 
tion of  all.  (Abb.  on  Ship.,  278.  See  1  Lex. 
Mer.  Amer.,  281,  286.)  Therefore,  the  finding 
is  conclusive  on  the  fact,  and  the  law  is  but  a 
necessary  consequence.  But  this  very  circum- 
stance is  to  be  urged  as  a  reason  for  a  new 
trial  at  least,  and  the  question  is  to  be  made, 
in  the  present  discussion,  whether  the  jury, 
2O1*J  from  *the  testimony  given,  were  justi- 
fied in  finding  the  effect  of  the  jettison.  It 
was  no  doubt  proper  for  them,  because  facts 
must  be  submitted  to  their  determination. 
There  is  no  other  cause  stated  in  the  evidence 
which  can  account  for  the  damage  but  the  jet- 
tison itself.  The  vessel  was  not  leaky,  nor 
was  there  any  injury  before.  There  is,  then, 
sufficient  stated  to  ascertain  the  origin  of  the 
damage.  Having  that  before  them,  and  noth- 
ing else,  to  which  to  attribute  the  loss,  they 
had  a  right  to  infer  the  whole  occasioned  by 
jettison,  made  for  the  preservation  of  vessel 
and  cargo.  That  there  was  evidence  adduced, 
that  there  was  a  person  who  had  spoken  to  the 
captain,  who  had  had  told  him  that  the  dam- 
age was  principally  owing  to  the  jettison,  is 
immaterial.  They  ought  not  to  have  been  in- 
fluenced by  mere  hearsay.  The  captain  him- 
self ought  to  have  been  examined  as  to  the 
other  causes;  and  what  does  he  say?  That, 
in  his  opinion,  the  jettison  was  the  principal. 
It  is  impossible  to  discriminate  between  the 
same  damage  by  other  causes,  and  that  which 
arose  from  the  jettison.  These  declarations 
ought,  therefore,  to  be  laid  totally  out  of  view. 
The  court  may  well  imagine  the  captain  mis- 
taken ;  they  will  be  warranted  in  saying  there 
is  no  adequate  cause  assigned  for  the  damage 
but  the  jettison,  and  that  the  jury  have  ex- 
pressly found.  The  court  will  do  well  to  con- 
sider if  they  ought  to  enter  into  nice  disquisi- 
tions, where  cause  sufficient  is  suggested. 
There  is  no  rule  of  discovery  in  these"  cases. 
If  the  party  show  sufficient  cause,  the  jury 
ought  to  say  they  cannot  examine  every  tri- 
fling injury ;  it  is  sufficient  that  this  is  the 
greatest.  Will  the  court,  on  mere  hearsay, 
open  this  cause,  having  no  document  to  dis- 
criminate what  part  was  injured  under  the 
policy,  and  what  not?  Why  was  not  the  other 
side  prepared  to  show  the  quantum?  They 
had  equal  opportunity  with  the  plaintiffs ; 
we  have  given  absolute  evidence  to  satisfy  the 
jury  that  the  injury  arose  from  the  jettison 
exclusively ;  they  rely  on  mere  hearsay  alone. 
If,  then,  the  loss  is  the  result  of  a  jettison, 
this  must  be  a  general  average,  and,  according 
to  the  statement  in  the  verdict,  the  court  will 
be  of  opinion  that  the  parties  are  entitled  to 
look  for  their  proportion  to  the  underwriters, 
and  not  to  the  owner.  This,  then,  amounts  to 
2O2*]  a  total  loss,  *for  it  appears  from  the 
sales  at  Philadelphia,  that  the  parties  have  lost 
the  whole  of  the  subject  matter  of  the  insur- 
ance. 

Another  question  will  then  be  made  as  to 
the  manner  in  which  the  average  is  to  be  com- 
puted. It  will  be  contended  that  if  the  average 
is  general,  another  rule  than  that  by  which  we 
have  been  guided  ought  to  be  adopted.  It  has 
been  settled,  by  estimating  the  articles  accord- 
ing to  the  invoice  ;  the  ship  on  her  value  as  it 
then  was,  and  the  freight  on  the  amount  to  be 
then  paid.  It  could  not  be  taken  at  the  sum 
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due  in  Maderia,  for  she  had  not  arrived.  It 
is,  therefore,  to  be  charged  with  average  on 
the  amount  then  earned.  That  the  arbitrators- 
gave,  and  is  the  sum  to  be  paid  ;  they  had  no- 
regard  to  what  ought  to  have  been  received  at 
Maderia.  They  say  what  the  articles  sold  for 
in  the  market  is  your  right,  and  that  you  are 
to  have.  But  this  was  under  an  agreement 
that  what  was  done  should  work  no  injury, 
and  not  be  as  if  taken  on  account  of  the  pro- 
prietor of  the  cargo,  but  left  with  the  owner 
of  the  vessel,  merely  to  pay  freight,  and, 
therefore,  as  if  on  his  account.  In  settling  the 
average,  he  is  allowed  what  he  would  have 
been  entitled  to  where  the  corn  was  sold.  On 
this  ground  the  calculation  was  made,  and  this 
is  to  be  considered  as  the  just  rule.  For  these 
rersons,  we  conclude  that  the  party  had  a 
right  to  abandon,  and  there  was  a  total  loss. 
If  the  court  see  the  matter  in  the  same  light, 
there  will  be  no  need  to  consider  it  in  any 
other  point  of  view.  Should  they  deem  this 
not  to  be  a  case  of  abandonment,  and  that  we 
are  obliged  to  take  to  the  subject ;  then  the 
average,  as  fixed  by  the  jury,  ought  to  pre- 
vail, by  rating  the  freight  as  received,  and  the 
corn  at  the  invoice  price,  not  as  it  would  have 
been  at  the  place  of  destination.  If  the  freight 
is  thus  to  be  estimated  and  averaged,  why  not 
the  corn?  If  not  so,  the  cargo  would  contrib- 
ute more  than  the  freight.  But,  at  all  events, 
as  the  loss  of  the  corn  is  clearly  a  general  av- 
erage, the  court  will  say  we  are  entitled  to  re- 
cover as  for  a  total  loss. 

Messrs.  Pendleton  and  Hamilton,  contra.  Be- 
fore it  can  be  known  whether  the  case  which 
was  argued  on  a  former  occasion  is  not  the 
*same  as  that  now  before  the  court,  [*2O3 
they  will  advert  to  it.  If  they  will  only  take  a 
short  review  of  it,  they  will  perceive  that  now 
agitated  presents  the  very  same  subject  as  to 
the  right  to  abandon,  with  some  slight  differ- 
ences, and  a  trifling  variation  in  the  argument 
and  points.  The  special  verdict  of  this  day 
only  states  the  abandonment  to  be  a  little  ear- 
lier, and  in  all  other  respects  the  testimony  is 
totally  alike.  The  defendant  contends  that 
this  is  not  such  a  case  of  total  loss  as  will 
warrant  an  abandonment.  For  this  he  relies 
on  the  former  decision  of  the  court,  in  Le  Roy, 
Bngard  &  M'Ecers  v.  Gouverneur.  The  next 
question  is,  whether  the  plaintiffs  are  not  enti- 
tled to  recover  the  whole  amount  of  the  sub- 
ject insured  as  for  a  total  loss.  Admitting 
that  they  have  a  right  to  recover  for  a  general 
average,  the  inquiry  will  be,  what  is  it  to  be 
made  for?  General  average  is  the  contribution 
for  that  which  is  sacrificed  for  the  preserva- 
tion of  all.  If  the  loss  be  applicable  only  to 
one,  it  is  a  particular  charge.  It  must  have 
been  for  the  general  benefit,  and  have  had  the 
effect  of  saving ;  for  if  by  ejecting  goods  be 
saved  from  one  storm  and  lost  in  another,  they 
will  not  pay  average,  because  they  have  not 
been  saved.1  The  question  is,  whether  the 
whole  value  of  the  corn  is  to  be  brought  into 
the  general  average.  The  facts  stated  in  evi- 
dence, as  connected  with  the  special  verdict, 

1— If  the  goods  be  saved  from  the  second  peril, 
they  shall  contribute  for  an  ejecting  which  has 
saved  from  a  first  danger,  though  the  ship  be  lost 
in  the  second.  See  1  Lex  Mer.  Amer.,  230,  and  the 
authorities  there. 
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<io  not  warrant  the  conclusion  that  all  the 
-damage  arose  as  an  inevitable  consequence, 
from  cutting  away  the  mast.  May  not  the 
injury  be  attributed  to  another  cause?  Did 
not  a  witness  expressly  testify,  from  the  con- 
fession of  the  master,  mate  and  crew,  it  was 
•only  principally,  and  not  exclusively  owing  to 
the  cutting  away,  that  the  corn  was  injured? 
He  was  examined  for  no  other  purpose  than  to 
prevent  the  conclusion  of  the  jury  as  to  the 
source  of  damage,  On  the  former  argument 
it  was  never  contended  that  the  corn  was  to 
be  made  a  subject  of  general  average.  This 
was  an  afterthought,  an  ingenuity  of  counsel 
to  add  the  value  of  the  corn  to  the  general  av- 
erage, because  it  could  not  be  recovered  in  any 
2O4*]  other  way.  *Therefore,  the  injury  is 
now  made  an  immediate  consequence  of  cut- 
ting away  the  mast,  and  then  the  rule  of  law 
applies  as  to  consequential  loss,  and  right  to 
•contribution.  But  the  verdict  shows  the 
storm  had  been  making  a  breach  over  the 
vessel  long  before  the  mast  was  sacrificed,  and 
there  is  no  evidence  that  the  vessel  did  not 
then  ship  some  water;  it  is  impossible  she 
should  not.  But  if  the  injury  had  arisen 
from  and  in  the  manner  stated,  does  it 
•come  up  to  the  position  of  counsel?  Accord- 
ing to  this,  every  possible  consequence  of  cut- 
ting away  is  to  be  a  matter  of  general  average ; 
and,  if  so,  everything,  however  consequential, 
will  be  a  loss  within  the  meaning  of  the  term. 
Should  a  captain,  after  a  necessity  to  eject, 
be  obliged  to  remove  part  of  his  cargo,  if  he 
place  it  where  it  receives  damage,  there  would 
be  a  loss,1  and  it  must  be  considered  as  gener- 
al average.  But  supposing  the  corn  to  be  gen- 
eral average,  it  is  doubtful  how  the  calcula- 
tion ought  to  be  made.  The  whole  value  is 
now  considerd  as  lost.  This  surely  is  not  cor- 
rect. Goods,  even  that  are  lost,  are  to  con- 
tribute ;  not  all,  however,  in  the  present  case 
were  so,  because  there  was  to  the  amount  of 
$900  saved.  This  must  be  deducted  from  the 
amount  to  be  brought  into  average,  and  ought 
to  be  taken  from  the  cost  at  the  port  of  ship- 
ment. And  though  this  was  given  for  freight, 
yet  it  was  no  more  than  might  be  due,  for  the 
vessel  was  found  to  be  able  to  proceed  on  her 
voyage ;  and  surely  the  underwriter  is  not 
obliged  to  pay  the  amount  of  freight  as  a  loss 
under  the  policy. 

It  is  objected  that  the  testimony,  which  goes 
to  controvert  the  conclusion  of  the  jury  as  to 
the  cause  of  damage,  is  only  hearsay.  It  will 
be  well  worth  while  to  consider  by  whom  it 
was  adduced.  It  was  by  a  clerk  of  Le  Roy  & 
Co.,  sent  by  them  as  an  agent,  who  related 
what  their  other  agent,  the  captain,  had  said  ; 
he  himself  did  not  testify.  This,  therefore, 
was  the  declaration  of  their  own  agent,  pro- 
duced by  themselves,  and  certainly,  from  them 
at  least,  entitled  to  credit.  He  says  the  damage 
was  principally  owing  to  the  cutting  away  the 
mast ;  the  inference,  therefore,  is  it  was  not 
wholly.  The  two  ideas  are  not  convertible  the 
•one  into  the  other.  They  are  contradictions 
2O5*]  *in  terms  ;  the  jury,  having  no  other 
data  from  whence  to  infer,  must  certainly 
have  given  their  verdict  against  all  evidence 


1.— Though  consequential,  it  would  not  be  imme- 
diately so. 
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in  the  cause  ;  it  is  impossible  the  jury  could 
have  drawn  an  inference  from  any  facts  there. 
"  Principally,"  it  must  be  acknowledged,  is  a 
vague  term,  but  it  negatives  the  idea  of 
"wholly."  It  permitted  the  adoption  of  some 
loss  from  the  cause  alleged,  but  did  not  allow 
attributing  the  whole.  A  bare  majority  of  the 
subject,  a  little  more  than  half,  could  be  in- 
tended under  that  view.  How,  then,  would 
this  operate?  It  is  incumbent  on  the  plaintiff 
to  render  the  subject  precise.  Where  he  can- 
not, it  turns  to  his  own  disadvantage.  There 
is  no  criterion  of  facts.  "  Principally"  is,  in 
law,  the  greater  part.  There  is  no  criterion 
for  the  jury  to  decide,  except  the  word 
"principally,"  which  leads  to  no  conclusion 
except  something  more  than  half.  It  is  of 
considerable  importance  in  the  investi- 
gation of  causes,  as  it  relates  to  truth 
and  justice,  that  too  much  latitude  be  not 
allowed  to  vague  inferences.  This  often  cre- 
ates a  disposition  in  the  mind  to  draw  conclu- 
sions from  uncertain  premises,  and  is  a  reason 
why  we  should  confine  it  to  strict  deductions, 
and  adopt  a  rule  for  it  to  govern  itself.  Inas- 
much as  there  is  no  datum  to  determine  the 
fact  of  how  much,  beyond  half,  was  injured, 
the  law  will  intend  just  more  than  half,  and 
nothing  less.  It  will  not  be  permitted  in  the 
face  of  evidence  that  it  was  not  wholly,  that 
it  was  a  little  more  than  half  damaged,  to  say 
that  it  was  wholly  and  entirely  so.  When  a 
person  who  knows  how  much,  pronounces 
"  principally,"  shall  a  jury  say  "wholly?" 
Are  there  any  facts  in  the  special  verdict  from 
whence  the  jury  can  draw  such  an  inference  ? 
From  the  21st  of  the  month  to  the  26th  the 
vessel  was  in  a  course  of  storms.  Can  this 
have  produced  no  injury?  A  duration  of 
five  days'  bad  weather?  Though  possible,  it 
is  not  probable  that  such  should  have  been  the 
case.  Then  comes  the  jettison  ;  and  then  the 
witness  says  he  believes  the  principal  part  of 
the  damage  took  place.  But  was  there  not 
something  subsequent  from  which  the  inquiry 
might  be  supposed  to  proceed?  There  was 
.another  storm,  from  whence  it  is  impossible 
the  injury  should  not  have  been  increased  :  it 
could  *not  have  been  repaired.  If  [*2O6 
what  took  place  the  next  day  was  the  conse- 
quence of  cutting  away  the  mast,  within  their 
word  "principally,"  it  may  perhaps  be  ques- 
tionable whether  some  of  this  injury  be  not  a 
subject  of  compensation.  That  which  was 
immediate  to  be  contributed  for  (  1  Mol.,  bk. 
2,  ch.  6,  sec.  7),  not,  however,  to  go  farther 
than  what  directly  ensues.  But  as  there  was 
another  tempest  immediately  supervening,  it 
is  impossible  to  calculate  the  quantum  of 
damage  in  one,  and  the  quantum  in  the  other, 
so  as  to  ascertain  the  consequence  which  was 
immediate.  In  an  interior  view  of  this  case, 
the  jury  appear  to  have  lumped  too  much; 
to  have  added  together  what  might  be  attrib- 
uted to  precedent  and  to  subsequent  causes  ; 
it  is  impossible  to  say  the  jury  did  not  value 
the  second  tempest.  The  facts  do  not  warrant 
their  conclusion,  and,  therefore,  they  had  no 
sufficient  basis  to  overrule  the  captain's  own 
declaration  that  the  whole  injury  was  not 
from  the  jettison.  He  had  everything  under 
his  eye,  and,  therefore,  must  be  the  best  judge 
whether  all  the  damages  arose  from  the  first 
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tempest.  If  the  court  think  thus,  the  matter 
must  be  reviewed  ;  they  certainly  will  not  say 
all,  when  the  party,  by  his  agent,  says  the  re- 
verse. In  every  case  like  this  the  master  is 
agent  for  every  one  concerned.  It  is  not  a 
case  of  total  loss,  in  which  he  is  the  agent  of 
the  underwriter  ;  in  average  losses  he  is  the 
representative  and  deputy  of  each  party  in- 
sured. He  has  a  duty  to  perform,  and  is  re- 
sponsible to  them  for  its  discharge.  He  is  to 
collect  the  proportion  to  be  contributed,  from 
each  his  contributory  share.  He  is  bound  to 
make  his  collection,  and  then  distribute  accord- 
ing to  the  general  average  ;  he  is  liable  if  he 
parts  with  the  cargo  before  the  contribution  is 
settled.  The  result,  then,  necessarily  is,  that 
the  party  having  a  claim  on  him  must 
have  recourse  to  him  for  the  average,  and  call 
on  the  underwriter  for  the  ultimate  loss.  That 
is,  the  difference  between  the  injury  sustained 
and  the  sum  he  is  entitled  to  receive  from  the 
defendant  in  this  suit.  On  the  one  hand,  the 
owner  of  the  cargo  had  to  receive  for  the  in- 
jury done  to  the  corn  ;  on  the  other,  the  owner 
of  the  ship,  for  the  injury  done  to  that.  It 
was  a  complicated  fact  of  mutual  contribution. 
2O  7*]  The  owner  of  the  goods  was  *obliged 
to  discount  so  much  of  his  demand  against  the 
owner  of  the  ship  as  the  owner  of  the  ship  was 
entitled  to  receive  from  him,  and  cannotjask  the 
whole  loss  from  us.  Suppose  he  had  a  right 
to  receive  more  for  the  corn  lost  than  he  was 
bound  to  contribute  for  the  injury  done  to  the 
ship?  He  cannot  come  against  the  under- 
writer for  the  whole  of  what  would  be  due  for  j 
the  damage,  without  this  set-off.  What  he 
was  to  receive  might  be  less  than  what  he  had 
to  pay  ;  can  he  have  recourse  to  the  under- 
writer for  more  than  he  did  pay?  On  a  total 
loss  the  underwriter  is  to  pay  a  total  loss  ;  on 
a  partial  a  partial  loss ;  and  when  there  is  a 
general  average,  the  quantum  ascertained  on  a 
just  calculation  among  all  the  parties  ;  for  the 
assured  ought  to  recover  only  the  amount  of 
the  loss  occasioned  by  the  jettison,  or  other 
disaster,  after  deducting  what  he  was  entitled 
to  receive  in  contribution  from  the  other  par- 
ties concerned  in  the  voyage.  The  underwriter 
ought  not  to  pay  when  the  assured  has  a  sub- 
ject on  which  he  has  a  right  to  claim.  From 
the  insurer  he  ought  not  to  recover  when  his 
agent  has  in  his  hands  a  pledge  from  whence 
it  is  to  be  taken.  As  to  the  arbitration,  the 
defendant  was  no  party  to  the  submission,  and 
therefore,  was  not  bound  by  it.  The  right  to 
abandon  must,  on  the  principle  of  Le  Roy  et 
al.  v.  Gouverneur,  be  denied.  As  the  value 
of  the  corn  was  not  less  than  the  freight,  there 
could  not,  for  that  .  reason,  also,  be  "any 
ground  for  abandoning,  especially  as  the  vessel 
was  repaired,  and  the  owners  willing  to  pro- 
ceed. 

Mr.  Harison,  in  reply.  The  former  decision 
in  a  case  acknowledged  to  be  under  this  policy 
is  greatly  insisted  on.  Did  this  not  essentially 
differ  the  court  would  not  now  be  addressed. 
When  that  was  considered,  the  point  now  in 
contest,  as  to  a  total  loss,  never  arose.  The 
question  then  raised  was,  whether  an  aban- 
donment could  be  made  under  circumstances 
very  different  from  those  which  now  present 
themselves?  Here  the  act  was  justified  from 
the  local  situation  of  the  subject.  There  the 
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ground  was,  that  being  injured  to  more  than 
half  the  value  the  party  was  entitled  to  aban- 
don. The  court  must  recollect  that  in  Le  Roy 
v.  Oouverneur  the  plaintiffs  could  not  give  in 
evidence  the  time  when  the  abandonment  was 
made,  they  only  being  able  *to  do  it,  [^*2O8 
and  as  parties  to  the  record,  inadmissible. 
The  time  is  not  unimportant,  as  on  it  may  de- 
pend the  right  of  the  party  to  a  total  or  a'n  av- 
erage loss.  For  instance,"  suppose  a  capture, 
and  the  assured  a  day  before  he  hears  of  the 
vessel's  safety,  abandon  ?  It  will  be  good.  If 
he  delayed  till  after  receipt  of  the  information, 
it  would  be  nugatory.  The  court  will  never 
say  that  an  abandonment,  made  when  the 
party  has  a  right  to  abandon,  shall  be  im- 
peached by  this  memorandum.  It  is  not  con- 
tended that  when  the  vessel  was  at  Newcastle, 
she  could  have  been  repaired,  or  stores  had, 
or  that  the  cargo  could  have  been  conveyed  to 
its  place  of  destination.  At  that  period,  then, 
it  clearly  was  a  total  loss.  Had  the  assured 
lain  by,  it  would  have  been  otherwise,  but  they 
did  not ;  they  took  immediate  advantage  of 
their  right,  which  did  not  rest  on  the  memo- 
randum, but  on  the  right  to  abandon.  (  Ooss 
v.  Withers,  2  Burr.,  694.) 

The  principle  now  contended  for  is,  that 
whatever  the  cargo  may  be,  or  its  situation, 
the  right  to  abandon  turns  the  loss  on  the  in- 
surer, and  this  point  is  not  the  one  decided  by 
the  court. 

The  former  consideration  was,  whether  a 
deterioration  to  more  than  half  the  value  au- 
thorized an  abandonment  ?  The  considera- 
tion then  turned  on  the  distinction  between 
the  laws  of  England  and  France  on  that  right. 
On  this  point  both  parties  are  agreed.  But 
one  question  now  is,  whether  this  case  ought 
to  be  sent  back  for  examination  to  another 
jury  ?  They  were  not  to  be  bound  by  the  re- 
lation of  heresay  causes,  said  to  have* been  ac- 
knowledged by  the  captain  and  others.  They 
had  facts  before  them,  and  from  them  they 
were  justified  in  attributing  the  damage  to 
either  one  cause  or  the  other.  Are  there  not 
facts  in  the  case  from  whence  a  jury  might 
say  the  loss  arose  from  the  jettison  ?  There 
is  nothing  from  whence  they  could  infer  it  an- 
tecedent to  the  cutting  away  the  masts.  Al- 
lowing all  that  has  been  said  respecting  the 
word  "  principally";  that  it  means  exactly  a 
little  more  than  half,  the  jury  have  decided'  on 
the  credit  due  to  it,  and  they  have  not  thought 
it  enough  to  outweigh  the  evidence  of  the  dam- 
age arising  solely  from  the  jettison.  They  find 
the  cutting  away  the  mast  necessary  *f  or  [*2O£> 
the  preservation  of  all,  and  the  injury  was 
an  immediate  direct  consequence  of  that 
cutting  away.  This  then,  is  clearly  a  loss 
within  the  meaning  of  general  average  ;  and 
being  of  the  whole,  is  a  total  loss.  But  here 
it  is  said  we  have  no  right  to  look  in  the  first 
instance  to  the  insurer ;  we  must  take  from  the 
captain  and  others,  and  then  apply  to  the 
underwriter  for  the  balance.  Is  it  not,  how- 
ever, a  loss  from  the  perils  of  the  sea,  from  a 
general  average  arising  out  of  those  perils  ? 
And  will  the  court  turn  us  round  from  the 
words  of  our  policy  to  the  captain,  because  it 
is  said  he  has  a  lien  on  what  was  to  pay  us, 
and  being  our  agent  ought  to  have  thus  ap- 
plied it  ?  Can  he  justify  holding  the  ship  till 
CAINES'  REPS.,  1. 


1803 


MAGGRATH  AND  HIGGINS  v.  CHURCH. 


the  owner  of  goods  ejected  be  paid  ?  If  he 
has  not  this  power  over  the  vessel,  neither  can 
he  detain  the  cargo.  Suppose  my  goods  thrown 
overboard,  the  owner  of  the  vessel  a  bankrupt. 
The  captain  does  not  perform  this  duty,  and 
she  sold  by  his  assignees  on  her  arrival,  can 
the  underwriters  say  you  must  look  to  the 
owner,  the  casus  fasderis  has  not  taken  place  ? 
All  that  can  be  done  is  to  substitute  the  under- 
writer in  our  place,  and  he  will  have  a  right 
to  use  our  names  in  the  prosecution.  It  is 
from  him  we  have  to  expect  satisfaction.  The 
court  will  rind  the  principles  on  which  the  con- 
tribution has  been  settled  to  be  correct ;  as  our 
loss  is  of  the  whole,  and  as  that  is  to  be  con- 
tributed for,  we  contend,  both  OH  the  right  to 
abandon,  and  on  the  settled  rule  of  law  in 
cases  of  general  average,  that  we  are  entitled 
to  resort  to  our  policy,  and  leave  the  assurer  to 
re-imburse  himself  from  the  others. 

KENT,  J.,  (after  stating  the  facts),  thus  de- 
livered the  opinion  of  the  court. 

This  cause  comeagbefore  the  court  upon  a 
special  verdict. 

21O  211*]  *Two  questions  have  been 
made: 

1.  Whether  the  plaintiffs  be  not  entitled  to 
recover  as  for  a  total  loss  ? 

2.  If  not,  then  by  what  rule  is  a  general 
average  to  be  liquidated. 

The  first  point  was  settled  by  this  cou(t, 
in  the  case  of  Le  Hoy,  Bayard  &  MEvers  v. 
Oouverneur.  (Since  reported,  1  Johns.  Cases, 
226.)  That  case  arose  upon  this  same  policy, 
and  upon  facts  substantially  the  same.  The 
question  was  on  the  construction  of  the 
2 1 2*]  *words  in  the  memorandum, ' '  free  from 
average  unless  general";  and  the  court  decided 
that  to  make  the  insurer  liable  there  must  be 
an  actual  destruction  of  the  article  specified  in 
the  memorandum,  and  not  merely  such  a  tech- 
nical loss  of  the  article  as  would" authorize  an 
abandonment.  Consequently,  as  the  corn  ex- 
isted in  that  instance,  the  insurer  was  not  lia- 
ble for  it,  however  deteriorated  it  might  have 
been  by  the  perils  of  the  sea. 

This  decision  was  warranted  and  governed 
by  the  case  of  Cocking  v.  Fraser  (Park,  114 ; 
1  Marsh.,  144  ;  Millar,359  ;  S.  C.  East  ;  25Geo. 
III.),  which  was  a  strong  and  unanimous  de- 
termination of  the  Court  of  King's  Bench,  upon 
a  case  reserved  on  the  very  point  in  question. 
In  that  case  the  insurance  was  upon  a  cargo  of 
fish  from  Newfoundland  to  a  port  of  discharge 
in  Portugal,  and  which  was  Figara.  On  the 
passage  the  crew  hove  overboard  part  of  the 
fish,  for  the  general  preservation  of  the  ship 
and  cargo,  and  the  ship  was  obliged  to  put 
into  Lisbon,  which  was  upwards  01  one  hun- 
dred miles  from  her  port  of  discharge.  It  was 
there  found  upon  survey  that  the  fish  were 
rendered  of  no  value,  through  sea  damage,  and 
the  ship  did  not  proceed  on  her  voyage.  The 
court  held  the  insurer  liable  for  no  more  than 
what  he  had  paid  into  court  as  a  general  aver- 
age on  the  cargo,  and  a  particular  average  on 
the  ship.  Lord  Mansfield  observed  "  that  the 
insurer  was  liable  only  for  a  total  loss,  and  that 
the  total  loss  here  was  the  loss  of  the  thing  itself 
not  any  damage,  however  great  while  it  exists. 
That  in  common  cases  when  the  voyage  is  ob- 
structed and  not  worth  pursuing,  it  is  a  total 
CAINES'  REPS.,  1. 


loss.  But  the  memorandum  goes  on  the  idea 
that  the  insurer  is  not  to  be  liable  for  any  damage 
however  great."  Buller,  J.,  observed  also, 
"that  the  voyage  being  defeated,  might  be 
very  material  in  cases  not  within  the  memo- 
randum." This  decision,  therefore,  goes  the 
whole  length  of  settling  that,  although  in  cer- 
tain cases  a  total  loss  may  be  in  whatever  de- 
feats the  voyage,  and  will  authorize  an  aban- 
donment, this  will  not  hold  in  the  case  of  per- 
ishable articles  within  the  memorandum.  The 
insurer  there  is  secure  against  all  damage  to 
them,  whether  great  or  small ;  whether  it  de- 
feats the  voyage,  or  only  diminishes  the  price 
of  the  goods.  The  memorandum  prevents  the 
loss  from  being  *total,  unless  the  arti-  [*213 
cle  be  burnt,  sunk,  captured,  or  otherwise 
completely  destroyed  ;  and  considering  the 
difficulty  of  ascertaining  how  much  of  the  loss 
arose  by  the  perils  of  the  sea,  and  how  much 
by  the  perishable  nature  of  the  commodity, 
and  the  impositions  to  which  insurers  would 
be  liable  in  consequence  of  that  difficulty,  the 
rule  of  construction,  as  now  settled,  is  the 
most  salutary,  by  reason  of  its  simplicity  and 
certainty.  This  difficulty  would  remain  in 
full  force,  if  the  law  was  otherwise,  and  the 
insurer  was  to  be  held  for  damage  to  the  per- 
ishable articles,  when  that  damage  was  so 
great  as  to  occasion  a  loss  of  the  voyage.  One 
great  object  of  the  rule  would,  in  such  case,be 
defeated. 

In  delivering  our  judgment  I  have  been  the 
more  particular  in  explaining  the  former  decis- 
ion, and  giving  it  my  full  acquiescence,  from 
an  impression  which  I  received  at  the  argu- 
ment of  this  cause,  that  the  decision  was  not 
sufficiently  understood,  or  that  it  did  not  give 
all  desirable  satisfaction.  The  observation  of 
Lord  Kenyon,  in  the  cause  of  M* Andrews  v. 
Vaughan  (1  Marsh.,  150),  would  seem  also,  as  it 
stands  at  present  without  explanation,  to  be  op- 
posed to  the  rule  we  have  adopted  ;  for,  he  said 
the  insurer  was  liable  not  only  when  the  arti- 
cle was  actually  destroyed,  but  when  the  voy- 
age was  lost.  If  by  this  observation  was  meant 
that  the  insurer  was  held  when  the  voyage 
was  lost,  by  some  cause  or  peril  not  arising 
from  the  condition  of  the  articles  in  the  mem- 
orandum, it  is  not  contrary  to  the  rule  con- 
tended for  ;  but  if  it  is  to  be  understood  as  ex- 
tending to  a  loss  of  voyage,  in  consequence  of 
damage,  however  great,  to  the  articles  in  the 
memorandum,  it  is  directly  contrary  to  the 
decision  of  Cocking  v.  Fraser,1  and  cannot  be 
received  as  law. 

It  is  to  be  observed  that  it  is  not  stated  in 
the  verdict  that  no  other  vessel  could  be  had 
at  Newcastle  to  carry  the  cargo,  but  that  the 
vessel  in  question  could  not  there  be  repaired  ; 
and  it  is  found  that  she  was  speedily  repaired 
at  Philadelphia,  and  was  ready  for  the  voy- 
age, but  that  it  was  given  up  and  deemed  lost  in 
consequence  of  the  unmerchantable  condition 
of  the  cargo,  and  because  no  other  cargo  of  the 
like  kind  (it  being  Jersey  flint  corn)  could  be 
there  obtained.  This  was  evidently  the  real  cause 
of  the  loss  of  *the  voyage,  and  there-  [*214 
fore,  neither  this,  nor  the  former  decision,  apply 
to  the  case  of  a  loss  of  voyage  from  injuries  dis- 
tinct from  those  happening  to  the  perishable 


1.— See  Burnett  v.  Kensington,  7  D.  &  E.,  222. 
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-articles,  such,  for  instance,  as  an  irreparable 
damage  to  the  vessel.  That  would  be  a  loss  of 
v<>va:_r''  in  a  case  not  within  the  memorandum, 
anil  liable  to  be  regulated  by  other  rules.1 

As  the  plaintiff  is  not  entitled  to  recover  as 
for  a  total  loss,  the  next  point  that  arises  for 
r< moderation  is,  whether  the  plaintiff  be  not 
entitled  to  recover  a  general  average,  as  fixed 
by  the  verdict. 

A  question  here  preliminarily  arises,  and  that 
is.  whether  the  verdict  be  contrary  to  evidence 
in  stating  that  "  the  whole  of  the  damage  sus- 
tained by  the  corn  was  occasioned  by,  or  in 
Consequence  of,  the  cutting  away  the  mast  of 
the  vessel,  for  the  general  preservation." 

To  support  this  finding,  the  evidence  was, 
that  in  cutting  away  the  mast,  it  splintered  off 
-at  and  below  the  partners,  and  tore  away  a 
piece  of  cloth  which  was  nailed  to  the  deck 
and  mast ;  and  by  means  of  the  splintering, 
And  the  removable  of  the  cloth,  vast  quantities 
of  water  continued  to  rush  into  the  hold  of  the 
vessel,  until  the  stump  of  the  mast  was  cut  off, 
and  a  new  coat  nailed  over  the  same,  which 
occupied  about  an  hour  and  a  half ;  during  all 
which  time,  and  for  several  hours  afterwards, 
the  water  made  a  free  passage  over  the  decks, 
-and  one  pump  was  continually  going,  the  other 
having  been  carried  away,  and  become  totally 
disabled,  by  the  fall  of  the  mast.  In  addition 
to  these  facts,  there  is  the  deposition  of  a  wit- 
ness, who  heard  the  captain,  mate,  and  crew 
say  that  the  damage  the  corn  sustained,  was 
principally  in  consequence  of  cutting  away  the 
mainmast,  &c. 

Upon  these  facts  we  are  not  dissatisfied  with 
the  conclusion  drawn  by  the  jury.  No  other 
<;ause  of  direct  injury  to  the  corn  is  found. 
The  one  stated  must  have  essentially  injured 
the  corn.  The  injury  was  inevitable,  and  the 
•cause  was  sufficient  to  have  produced  the  whole 
effect.  We  think  the  conclusion  a  reasonable 
one.  We  are,  therefore,  to  consider  the  mast  as 
sacrificed  for  the  general  safety  of  the  ship  and 
•c&rgo,  and  that  in  the  act  of  sacrificing  the 
215*]  mast  *or,  as  a  necessary  consequence  of 
it,  the  corn  was  damaged,  and  this  damage  must 


be  included  in  a  general  contribution.  The 
corn  being  damaged  by  the  cutting  away  of 
the  mast,  is  to  be  considered,  equally  with  the 
mast,  a  sacrifice  for  the  common  benefit  ;  a 
price  of  safety  to  the  rest ;  and  it  is  founded 
on  the  clearest  equity  that  all  the  property  and 
interest  saved,  ought  to  contribute  their  due 
proportion  to  this  sacrifice.  The  plaintiff  is, 
therefore,  entitled  to  recover  as  for  a  general 
average,  for  the  loss  sustained  by  the  injury 
done  to  the  corn,  and  two  remaining  questions 
are  next  to  be  settled. 

The  one  is  whether,  in  the  adjustment  of 
average,  the  freight  of  the  cargo  to  Madeira 
ought  to  have  been  estimated,  and  not  the 
freight  only  paid  at  Philadelphia.  In  this  case 
we  think  the  adjustment,  as  settled  by  the 
award,  ought  to  stand  ;  for  that  the  freight 
actually  gained  or  earned  in  the  voyage,  and 
not  what  the  vessel  would  have  earned  if  she 
had  gone  to  Madeira,  ought  to  be  the  rule  of 
contribution.  (Abbott,  291,  292  ;  Marsh.,  467.) 

The  other  question  is,  whether  the  totality 
of  the  contribution  due|  to  the  plaintiffs,  for 
the  loss  of  their  corn  is  recoverable  in  the  first 
instance  from  the  insurer.'2 

We  are  of  opinion  that  it  is,  because  the  loss 
arises  wholly  from  a  peril  within  the  policy, 
and  the  plaintiff  has  a  right  to  look  for  his  in- 
demnity from  the  person  who  has  engaged  to 
indemnify  him  from  the  peril.  This  argu- 
ment appears  conclusive.  This  will  not  lead 
to  a  multiplicity  of  suits  any  more  than  a 
different  rule  ;  for  if  the  plaintiffs  could  re- 
cover only  a  contributory  share  from  the  de- 
fendant, they  would  be  compelled  to  resort  to 
the  owner  of  the  ship  for  the  residue  ;  and 
this  suit  over  may  as  well  be  brought  by  the 
insurer  as  the  plaintiffs,  for  one  great  object 
of  insurance  is  promptly  to  re-invest  the  assured 
with  his  capital,  lost  by  the  perils  of  the  sea, 
and  thereby  enable  him  to  continue  his  com- 
mercial enterprises. 

In  addition  to  this,  it  appears  to  be  the  Eng- 
lish practice  for  the  insurer  to  pay,  in  the  first 
instance,  the  adjusted  average.  (Abbott,  296.) 

*We  are,  accordingly,  of  opinion,  [*21O 


1.— Antecedently  to  the  introduction  of  the  mem- 
orandum, the  insurer  was  responsible  for  any  par- 
tial loss  individually  sustained  by  the  subject  of  the 
insurance,  under  the  words  of  the  policy.  To 
abridge  this  liability  in  the  case  of  perishable  arti- 
cles, was  the  intention  of  the  clause,  "  warranted 
free  from  average  unless  general;"  because  such 
commodities  carrying  within  themselves  the  seeds 
of  deterioration,  it  was  very  difficult  to  discriminate 
the  partial  injury  induced  by  inherent  causes,  from  '  moved ;  for  on  the  event  of  a  general  average,  or  a 

icn  as  might  arise  within  the  risks  undertaken.  If  |  stranding,  the  whole  amount  of  the  partial  loss  is 


whole  of  the  embarrassments  the  clause  was  de- 
signed to  obviate  would  present  themselves ;  for  it 
would  perhaps  be  impossible  to  apportion  the  dam- 
age, so  as  to  separate  the  quantum  arising  in  con- 
sequence of  the  stranding  (for  which  the  under- 
writer would  be  liable)  from  that  proceeding  from 
inherent  causes,  for  which  he  would  not  be  liable. 
If  the  principles  of  Cantillon  v.  Lond.  Ass.,  and  Bur- 
nett v.  Kensington,  be  adopted,  this  difficulty  is  re- 


the  words  are  construed  as  containing  a  warranty 
against  all  partial  losses  except  that  of  general  aver- 
age, then  the  underwriter  will  be  exempted  from 
every  partial  loss  which  is  not  a  general  average. 
Of  this  opinion  Lord  Mansfield  and  Mr.  Justice  Dul- 
ler, (Wilson  v.  Smith,  3  Burr.,  1050 ;  Mason  v.  Skurry, 
Park,  160.  and  Cocking  v.  Fraser,  cited  in  the  de- 
cision of  the  court  in  the  text.)  If  the  words  are  to 
be  taken  as  creating  a  condition,  by  which  the  in- 
surer is  warranted  free  from  partial  individual  loss, 
" unless,"  or  "  if  there  be  not"  a  general  average 
then  on  a  cose  of  general  average  happening, 
the  policy  will  be  restored  to  its  original  gen- 
erality, and  the  assured  let  in  to  recover  for 
the  whole  of  his  partial  loss.  Such  was  the  con- 
struction flrst  given  in  the  English  courts  (Cantillon 
v.  Lond.  Ass.  cited  3  Burr.,  1553),  and  since  confirmed 
on  solemn  argument  in  the  last  case  on  this  ques- 
tion. Burnett  v.  Kensington,  7  D.  &  E.,  210.  The 
effect  of  considering  the  words  an  exception,  is  to 
reduce  the  memorandum  to  two  risks;  general 
average  and  stranding.  Upon  this  latter  event  the 
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imputed  to  the  perils  insured  against ;  if  neither  of 
these  events  takes  place,  it  is  attributed  to  inherent 
causes.  The  rule,  nowever,  which  is  laid  down  in 
Cocking  v.  Fraser,  is  that  acknowledged  by  the  cose 
of  Moggorth  v.  Church. 

2.— So  under  the  clause  of  "laboring,  traveling," 
&c.,  the  insurer  on  the  ship  is  liable  to  the  owner, 
for  whatever  charges  and  expenses  he  is  in  the  first 
instance  obliged  to  bear  and  pay,  though  the  cargo 
be  incidentally  benefited.  Aliter,  if  the  expendi- 
ture be  totally  for  the  cargo  after  the  charge  of  the 
ship  has  ceased.  Watson  v.  Marine  Insurance  Com- 
pany, 7  Johns.  Rep.,  57.  But  where  the  insured  on 
the  vessel  is  also  owner  of  the  cargo,  which  and  the 
freight  are  uninsured,  the  recovery  from  the  under- 
writer, in  cose  of  a  general  average,  can  be  for  no 
more  than  the  proportion  due  from  the  ship.  P'or  it 
would  be  an  absurdity  to  give  the  assured  a.  right  of 
action  against  the  underwriter,  merely  to  create 
one  against  himself.  Jumel  v.  Marine  Insurance 
Company,  7  Johns.  Rep.,  413. 
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that  the  plaintiffs  are  entitled  to  recover  a  gen- 
•eral  average.  That  in  adjusting  this  average 
the  freight  has  been  properly  estimated,  and 
that  the  plaintiffs  are  not  bound  to  look  to  the 
•owner  of  the  vessel  for  the  proportion  to  be 
borne  by  the  vessel  and  freight,  and  these 
points  being  established,  the  loss  is  to  be  con- 
sidered as  total,  according  to  an  agreement  of 
the  parties  at  the  foot  of  the  case. ' 

LEWIS,  C\.  J.,  observed,  he  had  delivered 
the  opinion  of  the  court  in  the  case  of  Le  Roy, 
Bayard  &  M'Eeerx  v.  Gouverneur,  on  the  same 
policy,  and  that  as  far  as  the  present  decision 
turned  on  the  import  of  the  exception  free 
from  average  unless  general,  when  applied  to 
the  corn,  he  fully  assented  to  it.  That  the 
other  questions  arose  upon  an  argument  be- 
tween the  counsel,  subjoined  in  a  note  at  the 
foot  of  the  case,  which  had  been  omitted  in 
copying  the  case  delivered  to  him.  He,  there- 
fore, had  not  considered  them.  He  saw  no 
objection,  however,  in  concurring  with  the 
adjustment  as  to  the  quantum  of  freight  to  be 
charged  with  contribution  to  the  general  aver- 
age ;  nor  with  the  principle  that  the  under- 
writers, and  not  the  owners  and  shippers,  were 
to  respond,  in  the  first  instance,  to  the  assured 
for  the  general  average  receivable  on  the  corn, 
if  entitled  to  any  within  the  terms  of  the  con- 
tract, of  indemnity.  But  that  «he  had  great 
doubts  on  the  other  point,  viz.,  whether  the 
injury  received  by  the  corn  from  the  jettison 
of  the  mast,  and  the  consequent  irruption  of 
the  sea-water,  could  entitle  it  to  a  general 
.average  as  between  insurer  and  insured.  He 
was  strongly  inclined  to  think  it  within  the 
spirit  and  meaning  of  the  terms  of  the  excep- 
tion ;  the  object  and  design  of  which  was  to 
avoid  and  shut  out,  between  the  parties  to  the 
policy,  every  question  on  the  cause  of  injury 
to  the  corn,  where  it  might  equally  arise  from 
the  perishable  nature  of  the  commodity,  as 
from  external  causes.  This  was  a  case  of  that 
description,  and  actually  involved  the  question 
the  assurer  intended  to  steer  clear  of.  For  the 
evidence  Avas,  that  the  injury  sustained  by  the 
corn  was  principally  owing  to  the  sea-water 
getting  in  through  the  partners,  before  the  coat 
could  be  replaced.  That  it  appeared  to  him 
rather  an  ingenious  contrivance  on  the  part 
217*]  *of  the  assured  to  obtain  under  the 
form  of  a  general,  what  he  could  not  under 
that  of  a  particular  average.  He,  however, 
gave  no  opinion. 

LIVINGSTON,  J.,  having  been  concerned  in 
the  cause,  gave  no  opinion. 

Judgment  for  the  .plaintiffs,  according  to  the 
agreement  on  tlie  case,  as  for  a  total  loss. 

Distinguished— 7  Johns.,  425 ;  15  Wend.,  450. 

Ueviewed^t4  N.  Y.,  220. 

Followed— 4  Mason,  301. 

Cited  in— 3  Cai.,  110;  1  Johns.,  441 ;  7  Johns.,  62 ;  14 
Johns.,  145;  6  Cow.,  431;  19  N.  Y.,  277;  9  Hun,  386; 
17  Barb.,  307 ;  3  Bos.,  398 ;  5  Duer.,  424 ;  1  Hall,  440 ; 
12  Leg.  Obs.,  76 ;  1  Rob.,  498 ;  3  Rob.,  538 ;  14  Allen, 
268 ;  8  Cranch,  148 ;  1  Wheat.,  225 ;  7  How.,  600 ;  3 
Wiish.,  259,  SCO ;  3  Blatchf.,  234;  1  Wall,  Jr.,  357 ; 
Olcott,  168. 

1.— See  Ncilson  v.  Columbian  Insurance  Company, 
3  Caines"  Rep.,  110,  n. 
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BARNEWALL  v.  CHURCH. 

1.  Marine  Insurance — War  Rinks.  2.  False 
Clearance — Not  I>isclosed.  3.  Seaworthiness 
Implied — Evidence. 

A  general  policy,  unaccompanied  with  any  war- 
ranty, covers  war  risks  of  all  kinds  and  of  all  coun- 
tries. Under  such  circumstances,  a  false  clearance 
is  immaterial,  and  need  not  be  disclosed. 

Seaworthiness  is  always  implied,  and  not  at  the 
risk  of  the  underwriter. 

Weight  of  evidence. 

Citations— 2  Strange,  1142;  Murray  v.  IT.  S.  Ins. 
Co.,  July,  1800 ;  Doug.,  238 ;  Park,  195 ;  2  Marsh.,  368 ; 
Park,  221. 

TIHIS  was  an  action  for  a  total  loss,  by  perils 
of  the  sea,  under  a  policy  of  insurance  on 
the  ship  Hope,  valued  at  $8,000,  and  dated  the 
28th  of  December,  1799,  "  at  and  from  Kings- 
ton, in  Jamaica,  to  Honduras,  during  her  stay 
there,  and  at  and  from  thence  to  New  York. 
It  appeared  that  in  April,  1789,  the  plaintiff, 
wishing  to  purchase  the  vessel  in  question, 
employed  two  ship  carpenters  to  examine  her, 
which  they  did  in  every  part.  They  bored  her 
timbers  fore  and  aft,  near  and  between  the 
chains,  bends,  transom,  breast  hooks,  apron, 
and  in  other  places,  found  herperfectiv  sound, 
and  very  strong.  They  reported  her  bottom 
to  be  of  English  elm,  which  never  decays 
under  water.  That  she  was1  collier  built, 
about  nine  or  ten  years  old,  and  would  last  40 
or  50  years.  That  she  seemed  as  sound  as  a 
Connecticut  vessel  of  two  years  old.  Her  iron 
work  was  good,  her  bottom  perfectly  sound, 
her  bends  doubled,  the  first  at  least  five  inches 
thick,  her  knees  not  started,  but  well  fastened, 
and  the  chain  bolts  forelocked. 

On  this  representation,  the  plaintiff  bought 
her,  and  expended  about  £600  in  repairs. 
Whilst  these  were  completing  some  of  her 
timbers  were  perceived  to  be  tainted,  and  some 
of  the  planks  in  her  waist  defective  ;  the  first 
were  mended,  and  the  latter  removed. 

After  this  the  vessel  sailed  from  New  York, 
where  she  was  purchased,  to  Kingston,  in 
Jamaica,  from  whence  she  sailed  on  the  voy- 
age insured,  and  arrived  safely  at  Honduras. 
On  her  passage  from  thence  to  New  York,  she 
sprung  a  leak,  was  obliged  to  bear  away  for 


NOTE.— Marine  insurance— General  policy  covers 
war  risks— Seaworthiness  implied. 

The  warrant]i  of  seaworthincw  us  by  late  implied. 
Dixon  v.  Sadler,  5  M.  &  W.,  405;  Wedderburn  v. 
Bell,  1  Campbell,  1 ;  Knill  v.  Hooper,  2  H.  &  N.,  277 ; 
Warren  v.  United  Ins.  Co.,  2  Johns.  Cas.,  231 ;  Tal- 
cott  v.  Commercial  Ins.  Co.,  2  Johns.,  124 ;  Talcott  v. 
Marine  Ins.  Co.,M.,  130 ;  American  Ins.  Co.  v.  Ogden, 
15  Wend.,  532 ;  Taylor  v.  Lowell,  3  Mass.,  331 ;  Star- 
buck  v.  New  Eng.  Ins.Co.,  19  Pick.,  198 ;  Merchants' 
Ins.  Co.  v.  Clapp,  11  Id.,  56;  Paddock  v.  Franklin 
Ins.  Co.,  Id.,  227 ;  Field  v.  Ins.  Co.  of  N.  A.,  3  Md., 
244 ;  Marcey  v.  Sun  Ins.  Co.,  11  La.  Ann.,  748 ;  Mvers 
v.  Girard  Ins.  Co.,  20  Pa.  St.,  192 ;  Cincinnati  Met. 
Ins.  Co.  v.  May,  20  Ohio,  211. 

This  warranty  is  a  condition  precedent.  If  broken, 
the  legal  conclusion  is,  that  the  policy  never  at- 
tached. See  above  cases.  Also,  Tidmarsh  v.  Wash- 
ington, etc.,  Ins.  Co.,  4  Mason,  439;  Small  v.  Gibson, 
162,  B.,  128;  Wallace  v.  De  Pau,  2  Bay,  503;  1  Brev., 
252. 

This  warranty  may  lye  waived.  Parfltt  v.  Thomp- 
son, 13  M.  &  W.,  392 :  Phillips  v.  Vairne,  4  C.  B.,  343 ; 
Danson  v.  Cnwley,  Newfoundland  Cas.,  433 ;  Myres 
v.  Girard  Ins.  Co.,  26  Pa.  St.,  192. 

The  warrant}/  of  neutrality  is  not  implied ;  and  in 
the  absence  of  a  special  warranty  of  neutrality,  the 
assurers  take  upon  themselves  all  risks,  belligerent 
as  well  as  neutral.  Salters  v.  United  Ins.  Co.,  15 
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Honduras,  which  she  reached  in  a  very  dis- 
abled state,  and  was,  after  a  survey  on  her 
duly  held,  condemned  as  not  seaworthy.  From 
two  protests  of  the  captain,  which  were  read 
in  evidence  by  consent,  it  appeared  that  the 
2 1 8*J  vessel,  soon  after  *she  left  Honduras, 
experienced  some  heavy  gales,  but  not  such  as 
to  oblige  him  to  strike  top-gallant  masts,  and 
hand  his  top-gallant  sails,  though  she,  at  this 
very  time,  sprung  the  leak  which  forced  him, 
by  advice  of  his  crew,  to  bear  away.  It  was 
not,  however,  alleged,  that  any  extraordinary 
press  of  sail,  had  been  necessarily  carried  (to 
avoid  a  lee  shore.  The  captain  had,  in  his 
first  protest,  stated,  that  he  had  sailed  from 
Honduras,  for  Falmouth  ;  in  his  second  he  ex- 
plained it,  by  saying  that  he  had  cleared  out  for 
Falmouth,  but  actually  sailed  for  New  York. 
This,  it  was  proved  in  evidence,  had  been  done 
to  avoid  duties  to  the  amount  of  £105  per  ton, 
which  must  have  been  paid  had  the  vessel 
cleared  for  any  other  than  a  British  port ;  it 
was,  however,  established  that  the  thus  clear- 
ing made  no  alteration  in  the  premium,  for  the 
New  York  Insurance  Company,  after  being 
acquainted  with  the  circumstance,  continued 
the  risk  on  the  policy  they  had  underwritten, 
without  demanding  anything  additional. 

The  state  of  the  vessel,  at  the  period  of  her 
survey  and  condemnation,  was  shown  to  the 
jury,  from  the  return  of  a  commission  con- 
taining the  evidence  of  the  same  persons, 
whose  testimony,  given  on  the  survey,  had 
been  relied  on  by  the  plaintiffs,  for  proof  of 
loss,  and  constituted  a  part  of  what  had  been 
adduced  to  the  underwriters,  in  support  of  the 
claim  against  them.  By  this  it  was  proved 
that  above  two  thirds  of  the  ship's  timbers 
were  rotten,  in  consequence  of  which,  and  the 
decay  of  the  fastenings,  her  planks  had  start- 
ed, and  several  of  them  were  also  rotten  ;  the 
bends  in  the  same  situation,  and  loose,  partic- 
ularly aft.  That  the  defects  in  the  timbers 
and  upper  works  appeared  to  be  of  a  consid- 
erable standing  ;  the  bends  in  particular  were 
so  bad  that  they  might  have  been  ripped  up 
with  a  crowbar 'for  twenty  feet  aft.  Many  of 
the  treenails,  chain  bolts,  and  other  fastening 
bolts,  started  ;  the  bends  totally  so  from  the 
transom,  and  very  much  decayed.  That  the 
starting  of  the  bolts  and  bends  arose  from  the 
rotten  state  of  the  planks  and  timbers,  which 
could  not  hold  a  nail.  That  the  upper  works, 
inside  and  out,  were  mostly  decayed,  her 
waterways  open.  That  she  could  not  have 
been  a  staunch,  tight,  strong  and  seaworthy 
219*]  vessel,  fit  for  the  voyage  *on  the  21st 
of  November,  1799  (the  day  of  her  departure), 
and  her  general  decay  could  not  have  taken 
place  between  the  time  of  her  leaving  New 
York  and  that  of  her  survey. 

To  discredit  the  evidence  under  the  commis- 
sion, and  rebut  the  testimony  it  afforded,  the 
plaintiff  adduced  the  two  ship  carpenters  who 
had  examined  the  vessel,  and  the  master,  who. 


previous  to  the  purchase  by  the  plaintiff,  had 
last  commanded  her.  The  two"  first  swore 
they  believed  the  persons  examined  under  the 
commission  had  testified  falsely,  and  the  lat- 
ter deposed  that  the  vessel  was  staunch,  tight, 
strong  and  seaworthy  when  he  left  her,  and  in 
her  former  voyage  had  not  made  a  pint  of 
water.  On  this  evidence  the  jury  found  for 
the  plaintiff,  as  for  a  total  loss. 
A  motion  was  now  made  for  a  new  trial. 

1.  Because  the  verdict  was  against  evidence, 
the  vessel  not  being  seaworthy  when  she  sailed. 

2.  That  she  never  sailed  on  the  voyage  in- 
sured. 

3.  That  if  she    did,   and    was    seaworthy, 
there  was  not  a  sufficient  disclosure,  she  hav- 
ing cleared  for  Falmouth,  and  by  that  means 
increased  the  risk. 

Mr.  Pendleton,  for  the  defendant.  Without 
totally  rejecting  the  evidence  under  the  com- 
mission, it  is  impossible  to  reconcile  the  ver- 
dict with  the  state  of  the  vessel.  That  a  ship 
was  seaworthy  requires  the  strongest  evidence 
to  support  it ;  it  is  not  to  be  presumed  that  all 
are  so  till  the  contrary  is  shown  ;  but  if  this 
should  be  the  rule,  still  it  has  been  complied 
with.  The  testimony  of  want  of  seaworthi- 
ness could  not  have  been  resisted  but  by  preju- 
diced minds  ;  in  this  case,  more  than  any 
other,  it  ought  to  have  been  conclusive. 

The  witnesses  on  the  part  of  the  defendant 
were  first  produced  by  the  plaintiff  himself, 
to  substantiate  his  claim.  Surely,  no  man 
shall  present  a  person  as  creditable,  and  when 
he  has  used  him  for  such  a  purpose,  imme- 
diately afterwards  impeach  his  credit.  By 
adducing  him,  a  credit  is  given,  which  it  is 
fraudulent  afterwards  to  shake.  The  protest 
and  survey  go  to  establish  the  credit  of  the 
witnesses  under  the  commission,  and  the  facts 
they  testify  to,  when  interrogated  on  a 
solemn  examination,  corroborate,  in  every 
*particular,  the  decayed  and  unsea-  [*22() 
worthy  state  of  the  vessel.  They  cannot  be 
disbelieved  without  saying,  almost  in  express 
words,  that  they  are  perjured  ;  they  must  be 
so,  if  the  vessel  was  not  as  they  have  repre- 
sented, and  they  unanimously  state  the  loss  to 
have  arisen  from  the  rotten,  unseaworthy  state 
of  the  ship.  To  contradict  this,  no  one  ex- 
trinsic circumstance,  or  accident  is  shown. 
There  is  not  a  single  fact  which  could  work  an 
injury  to  the  vessel ;  not  even  a  lee  shore  stated 
to  give  a  pretext  for  a  press  of  sail,  and  conse- 
quent straining  of  the  ship  ;  but  this  could  not 
have  rotted  her  planks  ;  it  might  have  caused 
her  to  leak  ;  yet  that  circumstance  is  otherwise 
satisfactorily  accounted  for,  by  her  seams  be- 
ing open.  It  is  singular  the  plaintiff  should 
not  have  produced  his  captain  ;  a  man  who 
must  certainly  have  been  able  to  give  the  full- 
est insight  into  all  matters  relative  to  the  pres- 
ent question.  The  examination,  previous  to 
the  purchase  of  the  vessel,  and  subsequent  re- 
port of  the  ship  carpenters,  do  not  establish 


Johns.,  523;  Kit  in-  etal.  v.  Scott  and  Seaman,  2  Id., 
167. 

But  see  Stacker  v.  Merrimack,  Marine  &  Fire  Ins. 
Co.,  6  Mass.,  220. 

On  the  suliject  of  clearance  to  a  port  different  than 
the  destination,  see  Talcott  v.  Marine  Ins.  Co.,  2 
Johns.,  190. 

On  the  question  of  concealment,  see  Stocker  v.  M. 
M.  &  F.Ins.  Co.,  6  Mass.,  220 ;  Ely  v.  Hallett,  2  Cai.,  60. 
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A  knowledge  of  the  allegiance  of  particular  coun- 
tries ;  of  the  risks  affecting  their  commerce,  of  the 
course  and  incidents  of  trade  must  be  imputed  to 
insurers  and  need  not  be  disclosed.  I)e  Loniruemere 
v.  N.  Y.  Ins.  Co.,  10  Johns.,  120 ;  Marsh  v.  Muir,  1 
Brev.  (8.  C.),  134;  Buck  v.  Chesapeake  Ins.  Co.,  1 
Pet.,  160;  Kohne  v.  Ins.  Co.,  1  Wash.,  158;  Martin  v^ 
Del.  Ins.  Co.,  2  Id.,  254. 
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her  seaworthiness.  The  same  things  hap- 
pened with  the  Mills  frigate.  (Park,  122, 
222.)  Had  the  Hope  been  reparable,  she 
might  have  obtained  all  that  was  necessary  at 
Honduras.  The  only  person  who  says  it 
could  not  have  been  done  is  Williams,  who 
never  was  there,  whilst  the  man  who  had  been 
swears  the  reverse.  The  captain,  too,  deposes 
very  equivocally ;  he  states  that  he  believes 
she  was  seaworthy  when  he  sailed  from  New 
York,  but  not  even  a  belief  is  mentioned  when 
he  left  Honduras.  Where  there  is  evidence  on 
both  sides,  the  rule  generally  is  to  let  the  ver- 
dict stand  ;  but  when  it  is  against  the  weight 
of  evidence,  and  some  of  the  witnesses  are 
foreigners,  the  court  will  give  an  opportunity 
of  establishing  their  credit,  especially  in  a 
case  like  the  present,  of  doubt  and  impor- 
tance. The  bias,  too,  of  juries,  in  subjects  of 
this  sort,  cannot  be  unknown  to  the  court. 
On  the  second  point  the  defendant  had  strong 
reason  to  expect  a  verdict  in  his  favor.  The 
testimony  of  three  persons  evince  the  vessel 
sailed  on  a  voyage  to  Falmouth,  and  not  on 
one  to  New  York.  Though  this  latter  is  after- 
wards stated  by  the  captain  to  have  been  the 
real  vovage,  it  is  to  be  remarked  that  he  flatly 
22 1*J  contradicts  himself,  and  was,  at  *the 
time  of  each  assertion,  equally  upon  his  oath. 
If.  indeed,  he  is  to  be  believed,  as  to  what  he 
last  says,  the  risk  was  increased ;  and  if  the 
vessel  did  sail  on  a  different  voyage  than  that 
insured,  a  new  policy  ought  to  have  been  ef- 
fected, for  the  first  was  clearly  void. 

Mr.  Troop  referred  the  court  to  2  Marsh., 
364,  as  to  the  inefficacy  of  the  survey  and  re- 
port made  before  the  voyage,  and  Park,  192, 
193,  the  last  edition,  for  the  Ostend  case 
(Planche  v.  Fletcher,  Doug. ,  251),  in  which  the 
usage  of  trade  was  relied  on. 

Messrs.  Hamilton  and  Harison,  for  the  plaint- 
iff. The  cause  is  one  of  those  in  which  the 
court  will  grant  a  new  trial  with  extreme  cau- 
tion. It  is  true  it  has,  in  one  instance,  been 
done  ;  but  in  that  the  loss  happened  by  the 
vessel's  foundering  at  sea,  without  any  cir- 
cumstance by  which  it  could  possibly  be  ac- 
counted for.  (See  Dow  v.  Smith,  ante,  34, 
note.}  But  though  the  accident  should  arise 
from  any  latent  defect,  a  premium  is,  in  fact, 
paid  to  insure  against  it.  This  will,  on  inves- 
tigation, be  found  to  be  correct.  The  under- 
writer, in  forming  his  calculation,  considers 
the  quantity  of  losses  in  proportion  to  the  safe 
arrivals.  On  this  datum  he  forms  his  esti- 
mate ;  seaworthiness  must,  therefore,  be  in- 
cluded. Of  the  number  foundered  at  sea, 
many  must  have  perished  from  latent  defects, 
which  ripping  up  alone  would  discover. 
Therefore,  these  must  have  constituted  part  of 
the  risks  calculated.  If,  then,  the  calculation 
be  founded  upon  this,  latent  defects  are  paid 
for,  and  premiums  actually  received  for  them- 
by  the  underwriter.  If,  therefore,  she  was 
seaworthy  at  the  inception  of  the  voyage,  the 
progressive  decay  is  at  the  risk  of  the  under- 
writer. The  interest  of  trade  requires  this 
mode  of  reasoning ;  for  it  is  the  policy  of  com- 
merce to  divide  the  weight  of  loss,  and  throw 
the  load  upon  many,  rather  than  upon  one. 
To  warrant,  therefore,  a  new  trial  on  this 
ground,  it  should  appear  clear  and  manifest 
that  the  vessel  was  not  seaworthy  when  the 
CAINES'  REPS..  1. 


risk  attached  ;  that  is,  on  her  arrival  at  Kings- 
ton. There  is  not  a  particle  of  evidence  to 
that  effect.  There  was,  therefore,  abundant 
reason  for  the  jury  to  deliberate,  and  to  deter- 
mine as  they  have  done.  The  credibility  of 
witnesses  is  also  their  exclusive  province,  and 
on  this  they  have  decided.  That  they  might 
be  fully  *adequate  to  do  so,  a  struck  [*222 
jury  was  obtained,  and  they,  from  their  skill 
in  navigation,  aided  by  their  general  knowl- 
edge in  mercantile  transactions,  have  found 
the  probability  of  truth  on  the  side  of  the  wit- 
nesses of  the  plaintiff.  It  is  in  evidence  that 
the  greatest  exposure  to  danger,  and  possible 
increase  of  latent  defects,  would  naturally 
arise  at  and  from  Honduras.  She  might, 
therefore,  have  been  seaworthy  at  Kingston, 
and  in  coincidence  with  every  circumstance, 
have  become  afterwards  unfit.  Her  cargo,  in 
her  former  voyage,  was  of  a  very  heavy  nat- 
ure, and  yet  she  never  leaked  a  pint.  The 
parts  which  are  always  the  first  to  decay  were 
bored  and  found  perfectly  sound.  Every  sin- 
gle fact,  separately  taken,  proves  her  seawor- 
thy at  the  commencement  of  the  voyage.  The 
period  between  her  survey  in  New  York  and 
that  in  Honduras  was  only  nine  months  ;  com- 
paring the  two  reports,  the  jury  discredited 
the  last.  But  if  they  had  not  done  so,  still 
their  verdict  was  well  warranted,  the  loss  aris- 
ing from  the  perils  of  the  sea,  deteriorating 
the  vessel  after  the  inception  of  her  voyage, 
when  she  clearly  was  seaworthy.  Therefore, 
we  do  not  impeach  the  credit  of  our  own  wit- 
nesses, by  the  examination  of  the  ship  carpen- 
ters residing  here  ;  we  only  show  to  what  time 
their  evidence  relates  ;  that  it  proves  the  loss 
during  the  time  of  the  policy,  though  there 
may,  perhaps,  be  some  reason  for  supposing 
a  little  exaggeration  in  the  description.  In 
foreign  ports,  speculating  surveys  are  some- 
times to  be  found,  where  the  hope  of  purchas- 
ing a  vessel  may  induce  her  being  condemned. 
The  right  of  a  jury  is  to  weigh  the  credit  of 
both  foreign  and  domestic  witnesses.  The 
course  of  the  navigation,  being  through  keys, 
demanded  a  press  of  sail  ;  and  this  is  another 
cause  for  finding  that  the  loss  and  leak  arose 
from  perils  of  the  sea.  If  there  is  a  doubt  in 
a  case,  as  to  the  absolute  origin  of  the  disaster, 
the  jury  are  to  decide,  and  this  they  have 
done.  The  case  of  the  Mills  frigate  is  very 
distinguishable  from  this ;  the  examination1 
in  that  proved  the  vessel  not  seaworthy  when 
she  sailed  on  the  voyage  insured.  On  the  sec- 
ond point,  the  only  evidence  that  could  be  re- 
lied on  was  the  captain's.  He  only  could  kno\y 
the  real  destination  of  *the  vessel.  The  [*223 
others  spoke  from  the  papers  alone.  The  ap- 
parent contradiction  is  easily  reconciled,  and 
the  explanation  given  in  the  second  protest  is 
substantiated  by  the  owner's  letters,  which 
proved  the  voyage  sailed  on  to  be  that  which 
was  insured.  The  object  of  the  clearance  to 
Falmouth  is  consistent  with  the  known  usage 
of  the  trade,  being  merely  to  save  the  British 
duties.  This  very  course  of  trade  was  relied 
on  in  the  Ostend  case  (Pl<inc]ie  v.  Fletcher, 
Doug. ,  251),  and  allowed  to  regulate  the  mode 
of  clearing  out.  It  has  never  been  said  that 

1.— The  examination  there  was,  as  here,  at  the 
place  where  she  was  condemned,  after  previous  ex- 
aminations, finding  her  seaworthy. 
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fallacious  papers  are  fatal,  when  resorted  to 
merely  to  give  a  commercial  advantage  to  the 
.i--'.nnl.  Besides,  in  this  case,  the  rate  of 
premium  was  not  affected,  nor  indeed  could 
ft  be ;  for  as  there  was  no  warranty,  it  was 
a  war  risk,  in  which  the  underwriter  guaran- 
ties against  every  species  of  loss  which  may 
:uis».  from  capture.  False  papers  endanger 
only  neutral  policies,  but  cannot  enhance  the 
risk  of  a  belligerent  insurance ;  and,  accord- 
ing to  the  decisions  of  this  court,  the  present 
must  be  of  that  description. 

That  a  cause  is  of  importance,  is  by  no  means 
a  reason  for  granting  a  new  trial.  It  should 
also  be  diflicult,  and  to  render  it  otherwise,  a 
probability  of  obtaining  new  lights,  by  a  second 
investigation,  should  be  made  to  appear.  It 
is  observable,  too,  that  to  prevent  that  very 
bias  which  is  now  urged  as  a  reason  for  accord- 
ing the  effect  of  the  motion,  a  struck  and  select 
jury  of  persons  pre-eminently  qualified  was 
empaneled.  Whether  a  vessel  be  seaworthy 
or  not,  is  a  question  of  fact ;  and  being  so,  the 
established  maxim,  that  to  matters  of  fact  the 
jury  shall  answer,  fully  applies ;  for  there  is 
not  one  circumstance  to  make  an  exception  of 
the  present  case,  and  induce  the  court  to  exer- 
cise their  power  of  remanding  the  cause. 
Where  the  scales  are  nearly  balanced,  they 
should  never  be  taken  from  the  jury  and  carried 
to  the  bench.  This  is  to  destroy  the  most 
invaluable  of  our  rights,  and  submit  fact  as 
well  as  law  to  the  judge.  Suppose  the  case  sent 
back,  and  then  there  should  be  verdict  against 
verdict,  as  well  as  evidence  against  evidence, 
how  long  will  the  court  be  before  it  shall  be 
224*1  satisfied  which  ought  to  *preponder- 
ate  ?  That  the  vessel  was  seaworthy  at  the 
commencement  of  the  voyage,  is  every  way 
reasonable.  Barnewall  wanted  to  buy  a  sound 
ship ;  strong,  tight  and  staunch,  for  the  pur- 
poses of  trade.  He  was  solicitous  she  should 
be  so,  and  his  interest  coincided  with  his  wish. 
To  ascertain  the  fact,  she  was  critically  ex- 
amined in  parts  where  she  could  not  be  sound 
if  she  was  not  seaworthy.  This  must  have 
weighed  with  the  jury,  and  they  have  found 
accordingly.  Take  the  account  given  of  her 
before,  and  just  after  her  purchase,  and  see  if 
it  is  possible  that  the  return  to  the  commission 
could  be  true.  But  to  set  aside  this  verdict, 
the  court  must  go  a  step  farther  than  even  the 
witnesses  under  it  ;  they  must  say  the  vessel 
was  not  only  not  seaworthy  at  Honduras,  but 
that  she  was  not  so  at  Jamaica.  (Mar.  Ins.  Co. 
v.  Wilson,  3  Cranch,  187.) 

They  must  go  still  farther,  and  say  none  of 
the  decay  took  place  whilst  at  Jamaica,  Hon- 
duras, or  on  the  voyage.  To  constitute  un- 
seaworthiness, one  or  two  defective  timbers 
are  not  sufficient.  The  vessel  must  be  in  such 
a  situation  as  to  be  unable  to  perform  her  voy- 
age. Can  this  be  said  when  the  Hope  left  Ja- 
maica ?  If  not,  the  cause  will  not  be  sent 
back.  Besides,  there  is  no  further  evidence 
to  be  gotten.  Therefore,  there  cannot  be  any 
new  light  thrown  upon  the  subject.  What  is 
to  be  derived  from  the  testimony  under  the 
commission  ought,  perhaps,  to  be  received 
with  great  caution,  if  meant  to  affect  the  sea- 
worthiness of  the  ship  at  the  inception  of  her 
voyage.  She  had  been  a  long  time  in  a  cli- 
mate more  than  ordinarily  deleterious  to 


ping ;  she  had  not  been  wafted  from  thence  by 
halcyon  gales,  but  had  encountered,  according 
to  the  second  protest,  violent  winds  and  bois- 
terous weather,  under  a  press  of  sail,  which 
made  her  labor,  and  after  these  events  her  stair 
is  described.  These  circumstances  were  doubt- 
less taken  into  consideration  by  the  jury,  and 
it  is  impossible  to  send  the  case  to  them  under 
better  circumstances  than  they  have  already 
had  it.  It  may  be  alleged  that  we  ought  to 
have  produced  the  captain  ;  but  the  court  will 
remember  lie  is  a  seafaring  man,  and  obliged 
to  follow  his  profession.  If,  however,  he  was 
necessary,  he  certainly  must  have  been  more 
peculiarly  so  to  the  opposite  side  ;  and  they 
have  *not  thought  fit  to  produce  him.  [*225 
The  objection  which  has  been  made  on  account 
of  the  clearance  vanishes  before  the  circum- 
stances of  the  case.  That  a  vessel  clears  for  a 
particular  port  is  no  proof  of  her  being  destined 
there.  The  contrary  was  declared  in  this  case 
to  the  New  York  Insurance  Company.  It  ap- 
pears from  the  letter  of  instructions,  the  cap- 
tain's protest,  and  everything  else,  that  it  was 
entirely  a  New  York  transaction.  The  dis- 
closure itself  shows  how  unimportant  it  was  : 
it  did  not  affect  the  premium.  The  rule  con- 
tended for,  is  to  establish  that  a  vessel  insured 
to  one  port,  to  which  the  owner's  declaration 
to  one  underwriter,  the  instructions  and  pro- 
test of  her  captain  show  she  is  destined,  shall 
be  vitiated  by  a  clearance  to  another  port, 
made  for  the  sake  of  saving  duties.  The 
Ostend  case  (Planche  v.  Fletcher,  Doug. ,  251), 
cited  as  authority  for  this,  is  the  very  reverse. 
A  clearance  is  never  conclusive.  (1  Marsh., 
229,  231.)  It  is  the  daily  practice  to  clear  out 
from  foreign  ports,  as  will  best  suit  the  voyage 
actually  intended,  and  this  being  a  belligerent 
risk,  devoid  of  all  warranty,  the  hazards  could 
not  have  been  increased  by  a  want  of  disclos- 
ure, had  it  in  no  degree  been  made. 

Messrs.  Hoffman  and  Pendleton,  in  reply. 
This  has  already  been  stated  to  be  a  case  of 
magnitude.  It  is  so,  not  only  from  the  sum  in 
controversy,  but  from  principle.  It  is  peculiar- 
ly important,  because,  without  examining  the 
testimony,  and  showing  that  a  verdict  has 
been  pronounced  on  the  most  contradictory 
ever  offered,  it  is  now  become  almost  a  maxim 
for  juries  never  to  find  a  verdict  for  a  defend- 
ant when  unseaworthiness  or  usury  are  relied 
on  in  defense.  On  the  very  outset  of  the  trial 
the  jury  betrayed  a  prejudice,  on  an  idea  that 
the  insurer  undertook  to  guaranty  the  sea- 
worthiness of  the  vessel.  The  court  now  has 
to  decide  whether  the  testimony  will  justify 
the  verdict.  We  admit  that  where  circum- 
stances speak  one  language,  and  witnesses 
another,  circumstances  are  to  be  believed  ;  but 
where  two  sets  of  witnesses  speak  contrary, 
and  circumstances  coincide  with  one  set,  the 
other  must  be  disbelieved.  Now,  the  circum- 
stances at  the  time  of  the  survey,  detailed 
under  the  commission,  coincide  with  the  evi- 
dence of  Potts  and  others,  that  the  vessel  could 
not  have  been  seaworthy  when  she  left  New 
York. 

*This  fact,  then,  is  corroborated  by  [*226 
extrinsic  testimony,  the  weight  of  which  is 
clearly  with  the  defendant.  To  balance  this 
as  it  is  called,  Middleton  is  examined  as  to  the 
state  of  the  vessel  in  1795.  With  as  much  pro- 
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priety  the  builder  might  have  been  resorted  to, 
and  with  such  a  latitude,  it  would  be  singular, 
indeed,  if  the  vessel  should  not  be  proved  sea- 
worthy at  some  time  or  other,  and  the  number 
of  witnesses  in  process  of  examination  rendered 
equal.  That  one  circumstance  relied  on  by 
the  plaintiff  should  be  literally  true  is  impossi- 
ble. That  the  ship  did  not  make  a  pint  of 
water  during  her  passage  from  England, 
neither  your  honors  nor  the  jury  could  believe. 
It  is  what  could  not  happen  in  even  going  to 
Albany.  But  even  this  was  ten  months  pre- 
vious to  her  purchase,  and  if  true,  how  came 
it  that,  at  the  expiration  of  that  time,  she 
wanted  repairs  to  the  amount  of  £600  ?  Not- 
withstanding which,  Dorgan  swears  she  was 
then  fit  to  go  a  voyage  around  the  world.  If 
he  and  Middleton  be  taken  away,  then  the 
number  of  witnesses  will  be  eight  to  four  ;  and 
where  there  is  a  contrariety  of  testimony, 
number  ought  certainly  to  prevail.  The  wit- 
nesses at  Honduras  demand,  from  their  situa- 
tion, more  regard  than  those  here.  Dorgan 
had  sold  the  vessel.  Williams  had  a  duty  to 
perform,  and  is  brought  forward  to  swear  to  a 
fact  which  will  prove  it  was  faithfully  dis- 
charged. Can  there  be  a  doubt,  therefore,  of 
the  tendency  to  a  bias  ?  None  of  this  can  be 
imputed  to  the  witnesses  under  the  commis- 
sion. Their  testimony  coincides  with  the  sur- 
vey ;  a  survey  taken  by  the  plaintiff's  captain, 
made  use  of  by  the  plaintiff  to  substantiate  his 
claim  beforfe  the  underwriters,  used  by  him  in 
evidence,  and  without  which  there  is  no 
proof  of  loss.  It  is  singular  that  an  argument 
should  be  raised  by  the  plaintiff  against  testi- 
mony which  he  himself,  through  his  own 
agent,  the  captain,  has  caused  to  be  produced. 
But  what  is  still  more  extraordinary  is,  that 
when  the  survey  is  to  be  impeached,  and  the 
facts  it  contains  discredited,  the  plaintiff's  cap- 
tain, who  was  present,  and  saw  whether  they 
were  true  or  not,  is  passed  by,  and  Williams,  a 
New  York  ship  carpenter,  called  upon  to  nega- 
tive them.  This,  to  be  sure,  he  does  pretty 
roundly,  by  asserting  on  oath  that  all  those 
227*]  who  *were  examined  two  thousand 
miles  off  swore  falsely  to  things  before  their 
eyes,  which  his  never  saw.  The  plaintiff  never 
even  examines  his  own  correspondent  at  Hon- 
duras, but  rests  on  a  person  here  to  contradict 
what  passed  there.  The  seaworthiness  of  the 
vessel  is  in  no  one  point  asserted  by  the  captain 
in  his  protests.  In  neither  does  he  show  any 
adequate  cause  of  decay.  Giving  the  utmost 
extent  to  all  he  says,  it  could  amount  only  to 
leaking,  not  to  rottenness  ;  to  a  rottenness 
which  would  not  admit  of  repairs.  Yet  it  is 
suggested  she  might  have  been  perfectly  sea- 
worthy, staunch,  tight  and  strong  when  she 
left  Jamaica,  only  nine  weeks  before.  The 
clearance  being  false,  rendered  the  vessel  liable 
to  be  carried  in  for  adjudication,  and  though 
she  might  not  be  ultimately  condemned,  it 
would  subject  her  to  further  proof.  The  risk, 
therefore,  was  increased,  and  ought  to  have 
been  made  known.  (1  Marsh.,  232.) 

Had  the  vessel  been  met  with  by  a  French 
cruiser,  she  would,  on  account  of  her  clear 
ance  from  a  British  settlement  to  a  British 
port,  certainly  have  been  carried  in  ;  so,  had 
she  been  met  by  a  British  cruiser,  steering  a 
course  different  from  her  destination,  it  would 
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have  been  attended  with  the  same  consequence. 
Wherever  papers  appear  false  and  colorable,  a 
neuter  is  in  a  worse  situation  than  a  belliger- 
ent. She  is  exposed  not  only  to  be  captured 
by  one  party,  but  by  all  ;  for  every  nation  is 
equally  her  enemy.  If  the  court  will  refer  to 
the  doctrine  of  the  admiralty,  they  will  find 
this  to  be  the  law.  The  consequence  is,  that 
allowing  the  risk  of  the  underwriter  where 
there  is  no  warranty,  to  be  a  war  risk,  this  is 
greater  than  any  war  risk  ;  because,  among^ 
hostile  parties,  there  are  some  friends,  but  a 
neuter  thus  navigating  has  none,  and  a  usage 
has  not  been  proved. 

Here  it  was  observed  by  counsel  that  the 
effect  of  colorable  papers  had  never  yet  been 
the  object  of  particular  discussion,  and  that  if 
the  court  was  disposed  to  hear  an  argument  on 
the  subject,  they  wished  to  have  another  day 
appointed.  This  being  accorded,  the  second 
argument  was  afterwards  opened  by 

Mr.  Troup,  for  the  defendant.  The  question 
now  is,  whether  the  non-disclosure  of  the  clear- 
ance being  for  Falmouth  *was  a  con-  [*228 
cealment  of  a  material  fact.  If  so,  that,  vary- 
ing the  risk,  must,  of  course,  avoid  the  policy. 
At  the  period  when  it  was  effected,  and  the 
voyage  to  be  performed,  Great  Britain  was  in- 
volved in  a  war  with  France,  Spain,  and  Hol- 
land. The  consequences,  therefore,  of  a  false 
paper,  would  be  different  from  those  which 
would  arise  in  a  time  of  peace.  It  is  a  settled 
maxim  of  the  law  of  nations  that  neutrals,  to 
have  the  benefit  of  their  neutrality,  should,  in 
every  part  of  their  conduct,  proceed  with  the  ut- 
most good  faith.  All  neutral  ships  are,  there- 
fore, to  possess  genuine  papers.  These  are,  on 
her'being  boarded  at  sea,  the  first  objects  of  ex- 
amination. If  they  present  false  or  colorable 
appearances,  it  is  on  all  sides  deemed  a  suffi- 
cient reason  for  sending  in  for  further  examina- 
tion. If  discovered  To  be  fraudulent,  con- 
demnation is  sure  to  ensue ;  if  fair,  the  only 
indulgence  is  to  procure  further  proof  of  neu- 
tral character,  on  establishing  of  which,  though 
acquitted,  costs  are  invariably  to  be  paid  ;  for 
the  belligerent  is  not  in  fault  when  the  papers 
do  not  speak  that  which  is  true.  The  risk  of 
interruption  and  detention  is  therefore  en- 
hanced by  a  false  or  colorable  paper.  (Abbott, 
184  ;  1  Mol.,  329,  bk.  2,  ch.  2,  sec.  9  ;  Coll.  Jur., 
135,  136;  1  Rob.  Adm.  Rep.,  371,  372,  378, 
124,  126,  165,  247,  248  ;  2  Rob.  Adm.  Rep., 
158,  161,  349  ;  3  Rob.  Adm.  Rep.,  77,  78,  80.) 
The  cases  cited  show  that  if  there  be  an  al- 
ternative destination,  even  that  ought  to  be 
expressed.  Here  not  even  that  form  was  com- 
plied with,  but  the  clearance  was  positively 
and  determiuately  false.  A  usage  has  been  on 
a  former  day  urged,  but  the  court  will 
look  to  the  case,  and  none  is  there  to  be  seen. 
If  none,  the  underwriters  could  not  presume 
the  clearance  would  be  to  Falmouth.  Had  the 
vessel  been  met  with  by  a  French  cruiser,  the 
conclusion  would,  from  her  clearance,  have 
been  that  she  was,  in  fact,  a  British  vessel 
with  British  property.  This,  then,  is  a  risk 
and  danger  which,  with  fair  papers,  could  not 
have  been  encountered. 

The  same  would  be  the  rase  let  her  be  met 
with  by  what  cruiser  soever.  Suppose  even 
the  letter  of  Barnewall  discovered,  what 
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would  then  have  been  the  conclusion  ?  That 
she  was  an  American  vessel,  carrying  an  En- 
glish cargo.  She  was  evidently  in  a  trade  au- 
22*)*]  thorizing  seizure,  running  a  *risk  not 
contemplated,  and,  therefore,  the  underwriter 
entitled  to  say  nnn  htec  infadera  veni.  That  no 
injury  had  ensued  from  this  particular  cause 
is  immaterial,  the  concealment  being  fraud- 
ulent. (7  D.  &  E.,  708,  709,  710 ;  Rich  \.  Par- 
ker.) 

Messr*.  Harimm  and  Hamilton,  contra.  The 
question  is,  whether  the  concealment  be  of  a 
material  fact.  This  certainly  was  a  matter  of 
jury  determination.  (M'Dowal  v.  Frazer; 
Shirley  v.  Wilkinson,  Park,  205,  206,  207.)  It 
ought  not,  therefore,  now  to  avail.  Barber  v. 
Fletcher  was  exactly  the  same  ground  of  ap- 
plication. (Doug.,  292.)  Had  the  fact  been 
material,  it  ought  to  have  been  made  an 
object  of  particular  inquiry  before  the  jury  ; 
and  this  not  having  been  done  it  istiow  too  late. 
This  position  the  authorities  cited  will  estab- 
lish. Planche  v.  Fletcher  (1  Marsh.,  345,  346) 
evinces  how  little  stress  was  laid  upon  the 
clearance.  Lord  Mansfield  in  that  case  says, 
the  non-disclosure  of  the  proclamation  made 
no  difference,  for  other  underwriters  insured 
afterwards  at  the  same  rate  of  premium.  So 
here,  the  risk  was  continued  without  any  ad- 
vance of  price  ;  and  on  this  very  circumstance 
the  jury  probably  have  decided.  The  increased 
risk  by  the  colorable  clearance,  allowing  all 
that  has  been  said,  was  within  the  policy.  It 
was  contemplated  by  the  underwriter  to  em- 
brace all  belligerent  risks  ;  therefore,  there 
could  be  no  concealment  of  a  risk  which  was 
purely  belligerent,  and  comprehended  in  the 
premium.  There  was  no  warranty.  Capture, 
then,  was  a  risk  within  the  policy,  and  the  un- 
derwriter cannot,  therefore,  set  up  as  a  de- 
fense that  from  this  paper  the  vessel  ran  a 
risk  of  being  taken.  For  that  he  should  indem- 
nify against  this  was  a  part  of  the  contract  itself. 
It  can  never,  therefore,  be  urged  that  there 
was  a  concealment  of  that  which,  from  the 
nature  of  the  agreement,  is  necessarily  implied, 
and  for  which  a  premium  must  consequently 
have  been  paid.  To  explicitly  communicate 
such  circumstances  is  a  refinement,  in  the 
doctrine  of  disclosure,  of  perfectly  novel  in- 
vention. Under  a  general  policy,  for  whom- 
soever it  may  concern,  unaccompanied  with 
warranty,  it  is  unnecessary  to  state  that  the 
proprietor  is  a  belligerent.  (2  Emer.,  460.)  In 
\Vt»dridge  v.  Boydell  (Doug.,  16),  the  immateri- 
ality of  the  clearance  is  allowed  ;  and  in  the 
present  case  it  must  be  wholly  so  when  every 
war  risk  was  included. 

23O*J  *It  is  unnecessary  elaborately  to 
argue  in  support  of  that  which  a  decision 
of  the  court  has  already  settled.  The  pol- 
icy covers  every  belligerent  risk  which  could 
arise.  It  might  be  French,  British,  Spanish 
or  Dutch  property,  for  every  war  peril  is  cov- 
ered. If  so,  condemnation  is  insured  against. 
The  question  then  is,  can  any  situation  in 
which  neutral  property  is  placed  be  attended 
with  more  dangerous  consequences  than  when 
confessed  to  be  that  of  an  enemy  in  whose 
hands  soever  it  may  fall  ?  Can  the  risk  of  be- 
ing carried  in  for  adjudication  (which  is  all 
that  is  attempted  to  be  established  from  the 
clearance)  be  greater  than  the  certainty  of 
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condemnation  against  which  the  policy  in- 
sures ?  The  point  cannot  be  argued  more 
forcibly  than  by  asking  the  question. 

Mr.  Pendleton,  in  reply.  This  case  present^ 
two  questions  ;  one  general,  the  other  particu- 
lar. The  general  question  is,  whether  a  ves- 
sel having  false  documents  relating  to  her 
voyage  and  destination  should  not  always  for- 
feit the  protection  of  the  policy.  It  is  of  the 
utmost  importance  to  neutrals  to  establish  a 
character  for  good  faith.  False  papers  ought, 
therefore,  to  be  discountenanced  from  motives 
of  public  policy,  as  tending  to  corrupt  the 
morals  of  the  people  by  inducing  perjury  and 
dishonorable  speculations  in  covering  prop- 
erty. It  is  settled  that  everything  increasing 
the  hazard  ought  to  be  disclosed.  The  true 
inquiry  then  is,  whether  the  paper  might  not 
have  produced  a  hazard  the  vessel  would  not 
have  been  subject  to  without  it  ?  By  the 
French  ordinance  of  1744,  false  papers  are 
worse  than  either  the  want  or  destruction  of 
them,  and  in  the  Ostend  case  it  is  to  be  remem- 
bered the  usage  was  to  have  them  false.  They 
invariably  subject  to  further  proof.  The  an- 
swer to  the  Prussian  memorial,  and  the  case  of 
the  De  Hoop,  prove  this.  They  even  increase 
belligerent  risks.  For  an  enemy's  property 
always  receives  protection  from  one  side,  but 
false  papers  take  it  away  from  all.  A  clear- 
ance is  also  a  public  document,  and  comes 
from  public  officers.  It  ought,  therefore,  to 
be  genuine  ;  neither  a  forgery,  nbr  a  false- 
hood, because  it  may  implicate  them.  They 
are  also  applied  to  purposes  of  acknowledged 
fraud  ;  to  cheat  *the  revenues  of  other  [*231 
countries  ;  policy,  therefore,  would  dictate  the 
propriety  of  leaning  against  them,  though  the 
revenue  codes  of  foreign  nations  are  not  no- 
ticed in  our  courts.  Had  the  vessel  been 
cleared  for  New  York  she  could  have  run  no 
kind  of  risk  of  detention  ;  therefore,  on  the 
particular  question,  as  relating  to  this  cause, 
it  enhanced  the  danger.  (Rich  v.  Parker,  7 
D.  &E.,  705;  1  Esp.  Rep.,  615.)  And  this,  like 
a  deviation,  avoids  the  policy,  not  being  qual- 
ified by  any  usage,  either  general  or  particular. 

•THOMPSON,  J.  The  two  ques-  [*232,  233 
tions  arising  out  of  this  case  for  decision  are, 

1.  Whether  the  verdict  was  against  evidence 
on  the  question  of  seaworthiness  ;  and, 

*2.  Whether  the  plaintiff  ought  not  [*234 
to  have  disclosed  to  the  defendant  that  the 
vessel  would  have  a  clearance  for  Falmouth. 

There  is  in  every  insurance  an  implied  war- 
ranty that  the  ship  shall  be  seaworthy  when 
the  risk  commences  ;  that  she  shall  be  tight, 
strong,  and  in  all  respects  fit  for  the  intended 
voyage.  The  insurer  undertakes  only  to  in- 
demnify against  the  extraordinary  and  unfore- 
seen perils  of  the  sea,  and  not  against  the  or- 
dinary perils  to  which  every  ship  must  be  ex- 
posed in  the  usual  course  of  the  voyage  pro- 
posed. If  a  vessel  become  incapable  of  pro- 
ceeding on  the  voyage  insured,  the  presump- 
tion prima  facie  is,  that  it  arises  from  unsea- 
worthiness, iinless  some  adequate  cause  be 
shown  to  occasion  the  damage.  But,  if  any 
such  cause  be  shown  so  that  the  loss  may  be 
fairly  attributed  to  sea  damage,  and  the  un- 
derwriters mean  to  rely  on  the  ship's  not  being 
seaworthy  at  her  departure,  the  onus  probandi 
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will  then  lie  on  them.  To  test  the  present 
case  by  these  rules,  we  find  the  only  testimony 
as  to  the  immediate  cause  of  the  disaster  is 
that  contained  in  the  two  protests.  From  the 
first,  made  by  the  master,  chief  mate,  and  one 
seaman,  it  appears  that  the  vessel  left  Hon- 
duras the  27th  of  January.  That  on  the  28th 
January  she  met  with  strong  gales,  so  that 
they  were  obliged  to  close  reef  the  fore-topsail, 
and  close  reef  the  main-topsail.  That  on  the 
29th  strong  gales  and  a  heavy  sea  from  the 
northward,  still  under  reefed  sails,  the  vessel 
making  much  water.  On  the  30th  the  wind 
abated  ;  and  nothing  remarkable  occurred  un- 
til the  2d  of  February,  when  they  found  the 
leak  increased  to  that  degree  that  they  could  not 
keep  her  free  from  water  with  the  pumps. 
They  then  bore  away  for  Swan's  Island,  which 
being  unable  to  reach,  they  determined  to  re- 
turn to  Honduras,  where  they  arrived  the  13th 
of  February.  During  the  above  time  they  en- 
countered at  various  periods  stiff  gales  and 
heavy  squalls.  Thus  we  find  the  ship,  from 
the  28th  of  January  until  the  13th  of  Febru- 
ary, a  very  considerable  part  of  the  time  labor- 
ing under  stiff  gales  and  heavy  weather,  far  be- 
yond the  ordinary  perils  of  the  sea.  The  mas- 
ter swears  that  shortly  after  leaving  Honduras 
he  met  with  excessive  hard  winds  ;  that  the 
235*]  navigation  was  difficult  and  *danger- 
ous,  and  he  was  obliged  to  carry  a  very  heavy 
press  of  sail  in  order  to  avoid  the  reefs  and 
keys  ;  and  that  after-  he  had  met  with  consid- 
erable injury,  and  it  was  determined  again  to 
return  to  Honduras,  he  experienced  heavy 

files  and  various  changes  of  weather.  This 
think  sufficient  to  show  that  the  loss  may  be 
fairly  attributed  to  the  sea  damage,  and  throw 
the  onus  probandi  of  unseaworthiness  on  the 
defendant.  On  this  subject  the  testimony  is 
certaintly  very  contradictory,  and,  in  my  opin- 
ion, irreconcilable.  The  implied  warranty  on 
the  part  of  the  assured  is  that  the  vessel  was 
seaworthy  at  the  commencement  of  the  risk  ; 
this  was  on  the  21st  of  November,  1799,  while 
she  lay  at  Kingston.  The  testimony  on  the 
part  of  the  plaintiff  is,  substantially,  that  in 
April,  1799,  when  he  had  it  in  contemplation 
to  purchase  this  vessel,  he  procured  ship  car- 
penters to  examine  her,  and  ascertain  her 
situation,  previous  to  completing  the  bargain  ; 
no  possible  inducement,  therefore  to  a  fraud 
on  the  part  of  the  plaintiff.  They  examined 
her  accurately,  bored  in  places  most  liable  to 
rot,  and  found  her  sound  ;  stripped  off  her 
sheathinar,  found  her  bottom  English  elm, 
and  perfectly  sound  ;  her  naval  hoods  and 
head  knees  sound  ;  took  off  the  plank  so  as 
to  examine  her  top-timbers,  and  found  them 
sound  and  good.  The  testimony  of  Captain 
Dorgan,  likewise,  who  arrived  in  March  pre- 
ceding from  the  West  Indies  in  this  ship,  with 
a  cargo  of  500  hogsheads  of  sugar  and  mo- 
lasses, tends  to  show  that  she  was  a  very  tight, 
strong  vessel,  and  only  ten  years  old.  "This  it 
is  said,  however,  was  seven  months  before  the 
commencement  of  the  present  insurance.  But 
if  she  was  in  the  situation  represented  by 
these  witnesses  in  April,  it  is  inconceivable 
that  she  could  be  in  the  rotten  and  decayed 
state  represented  by  the  defendant's  witnesses 
in  November  thereafter.  The  examination 
made  by  the  defendant's  witnesses  was  in 
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February,  1800,  three  months  after  the  com- 
mencement of  the  risk.  All  the  progressive 
decay,  therefore,  from  the  November  preced- 
ing, was  at  the  risk  of  the  underwriter.  But 
it  appears  incredible  that  all  this  decay  could 
have  taken  place  in  that  period,  for  the  de- 
fendant's witnesses  represent  that  when  she 
was  surveyed  by  them  two  thirds  of  her  tim- 
bers were  rotten,  many  *of  her  plank  [*236 
started  and  rotten ;  her  bends  so  rotten  and 
loose  that  with  a  crow  bar  they  might 
have  been  ripped  up  for  twenty  feet;  her  upper 
works  in  a  very  bad  state  ;  and,  in  short,  that 
there  was  a  general  decay  of  her  timbers, 
bends,  and  plank.  The  master  of  the  ship, 
however,  swears  that  had  she  arrived  in  any 
port  on  the  continent  of  America  she  might 
have  been  repaired,  fit  for  the  voyage  for  fif- 
teen hundred  or  two  thousand  dollars  ;  but  if 
she  had  been  in  the  situation  represented  by  the 
defendant's  witnesses  she  must  have  been  irre- 
parable. On  the  whole,  the  testimony  is  so 
directly  and  palpably  contradictory  that  it  is 
impossible  to  reconcile  it.  It  thus  becomes  a 
question  of  credibility  of  witnesses,  and  this  is 
peculiarly  within  the  province  of  a  jury  to 
determine.  Whether  the  vessel  was  seawor- 
thy or  not,  is  also  matter  of  fact  to  be  submit- 
ted to  a  jury.  These  points  have  been  decided 
by  a  respectable  jury  of  merchants ;  and  in 
such  case,  where  the  question  is  doubtful, 
and  the  testimony  contradictory,  I  think  the 
court  ought  not  to  interfere  by  granting  a 
new  trial,  unless  it  appears  that  injustice  has 
been  done,  or  that  further  light  may  be  thrown 
on  the  subject  on  another  examination. 

In  the  case  of  Ashley  v.  Ashley  (2  Strange, 
1142),  the  judge  who  tried  the  cause  (which 
was  upon  a  promissory  note  for  £5,000  which 
the  defendant  insisted  was  forged)  certified 
that  the  weight  of  the  evidence  was  with  the 
plaintiff,  and  he  thought  the  jury  would  have 
found  for  the  plaintiff,  but  they  found  a  ver- 
dict for  the  defendant.  And  on  an  applica- 
tion for  a  new  trial,  the  court  said,  as  there 
was  evidence  on  the  part  of  the  defendant,  the 
jury  were  proper  judges  to  determine  which 
scale  preponderated  ;  that  it  could  not  be  said 
to  be  a  verdict  against  evidence,  and  so  re- 
fused to  grant  a  new  trial.  The  same  rule 
was  adopted  in  the  case  of  Smith  v.  Hitggin* 
(2  Strange,  1142),  and  a  new  trial  denied,  al- 
though the  evidence  was  weak  on  the  part  of 
plaintiff,  and  the  judge  who  tried  the  cause 
strongly  inclined  against  the  verdict. 
•  I  am,  therefore,  of  opinion,  on  the  first 
point,  that  a  new  trial  ought  not  to  be  granted. 

With  respect  to  the  second  question,  I  think 
there  can  be  but  little  difficulty.  There  is  no 
doubt  but  the  real  destination  *of  this  [*237 
vessel  was  for  New  York,  as  described  in  the 
policy,  and  not  for  Falmouth,  as  the  clearance 
purported.  There  is  no  contradictory  testi- 
mony on  that  subject,  except  that  in  the  first 
protest  it  is  said,  as  in  the  clearance,  she  sailed 
for  Falmouth  and  a  market,  but  as  to  the  act- 
ual place  of  destination  of  a  vessel,  I  think  the 
captain,  unless  his  testimony  is  impeached,  is 
entitled  to  full  credit.  He,  of  all  others,  is  the 
most  likely  to  know  this  fact ;  and  he,  when 
examined  as  to  that  point  particularly,  declares 
explicitly  that  she  sailed  for  New  York,  though 
her  clearance  was  for  Falmouth  and  a  market ; 
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and  in  this  he  stands  corroborated  by  the  tes- 
timony of  Alexander  Anderson,  the  plaintiff's 
agent  at  Honduras.  I,  therefore,  take  it  for 
granted  that  the  vessel  sailed  on  the  voyage 
insured.  So  far  as  any  reasons  could  be  dis- 
covered for  taking  out  a  clearance  for  Fal- 
mouth,  it  was  to  avoid  the  payment  of  certain 
charges  that  would  otherwise  have  been  in- 
curred at  Honduras.  There  was  no  warranty 
or  representation,  and  it  has  been  settled  in 
this  court  in  the  case  of  Murray  v.  United  In- 
surance Company  (July  Term,  1800),  that  in 
such  cases  the  underwriters  take  upon  them- 
selves war  risks.  Under  a  policy  of  this  de- 
scription, I  cannot  conceive  how  this  clearance 
could,  in  any  manner,  prejudice  the  under- 
writer, or  increase  the  risk  ;  and,  therefore, 
immaterial  whether  disclosed  or  not.  In  all 
the  cases  cited  from  Robinson's  Adm.  Rep., 
where  false  and  colorable  papers  came  under 
consideration,  the  question  was  as  to  the  neu- 
trality of  the  property ;  the  papers  purporting 
a  different  voyage  or  owners  from  the  other 
testimony,  and  so  considered  a  circumstance 
of  fraud  and  suspicion.  But  as  the  present  in- 
surance is  general,  and  includes  war  risks, 
this  clearance  was  immaterial. 

I  am,  therefore,  of  opinion  that  judgment  ought 
to  be  rendered  for  the  plaintiff  upon  th#  verdict  of 
the  jury. 

RADCLIFF,  J.  On  the  trial  of  this  cause  the 
defendant  rested  his  defense  principally  on  the 
want  of  seaworthiness.  This  objection  was 
relied  upon  in  the  argument  for  a  new  trial, 
and  two  other  grounds  were  also  taken,  viz  : 

1.  That  the  ship  sailed  from  Honduras  for 
Falmouth,  and  not  on  the  voyage  insured. 

2.  That    there    was  not  a  sufficient    dis- 
closure. 

238*]  *I  shall  begin  with  considering  the 
two  points  last  mentioned. 

As  to  the  first  of  these,  the  evidence  is  that 
the  ship  cleared  at  Honduras  for  Falmouth 
and  a  market.  The  captain  and  mate,  and 
one  of  the  seamen,  who  made  the  original  pro- 
test, therein  swore  that  they  sailed  from  Hon- 
duras, bound  for  Falmouth  and  a  market.  On 
this  evidence  alone  I  should  have  no  doubt 
that  the  voyage  from  Honduras  ought  to  be 
considered  as  destined  for  Falmouth.  But 
the  captain,  in  his  second  protest,  explained 
that  he  in  fact  sailed  for  New  York,  although 
he  cleared  for  Falmouth.  How  far  this  ex- 
planation can  be  reconciled  with  his  former 
deposition  in  the  first  protest,  or  ought  to  be 
received  without  further  proof  to  establish  the 
fact  of  his  sailing  for  New  York,  it  is  not  im- 
portant, under  the  circumstances  of  the  present 
case,  to  decide.  There  is  other  evidence,  to 
wit,  the  deposition  of  Alexander  Anderson, 
and  the  letter  of  the  plaintiff  of  the  3d  of  Oc- 
tober, 1799,  explaining  the  object  of  the  clear- 
ance for  Falmouth,  which  I  think  sufficient  to 
justify  the  verdict,  on  the  ground  that  the  ves- 
sel actually  sailed  for  New  York. 

2.  Assuming  the  position  that  the  vessel 
was  in  fact  bound  for  New  York,  the  sec- 
ond point  has  been  treated  as  more  delicate 
and  important.  She  was  bound  for  New 
York,  but  cleared  for  Falmouth.  It  is  not 
stated  in  the  case  whether  the  cargo  was  con- 
signed to  any  person  at  New  York,  nor  in 
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what  manner  her  other  papers  appeared.  The 
objection  is,  therefore,  founded  on  the  clear- 
ance alone. 

In  considering  this  question,  it  is  material  to- 
observe  that  the  insurance  was  general,  with- 
out any  warranty  or  representation  that  the 
property  was  neutral.  It  follows,  according 
to  the  decision  of  this  court,  in  the  case  of 
Murray  v.  United  Insurance  Com.pany,  that  it 
extended  to  protect  belligerent  as  well  as  neu- 
tral property.  If  the  risk,  therefore,  was  not 
increased  beyond  what  it  would  have  been  in 
the  case  of  belligerent  property,  the  circum- 
stance of  a  false  paper,  or  a  clearance  for  a 
port  of  one  of  the  nations  at  war,  could  not  be 
material.  The  underwriter  must  be  deemed 
to  have  received  the  premium  adequate  to  the 
risk,  which  this  circumstance  implies,  and 
*pught,  therefore,  to  be  liable.  Be-  [*239 
sides,  I  think  it  too  uncertain,  and  too  great 
a  refinement,  to  establish  a  rule  that  every 
paper  which,  in  the  opinion  of  the  cruisers  of 
a  belligerent  nation,  may  be  deemed  suspi- 
cious, and  induce  them  to  carry  in  a  vessel  for 
adjudication,  should  be  held  necessary  to  be 
disclosed.  It  would  be  impossible  to  meet  the 
ingenuity,  or  avoid  the  cupidity  of  that  class 
of  men,  and  prescribe  a  safe  and  practical  rule- 
on  the  subject. 

3.  On  the  point  of  seaworthiness,  there  was- 
much  contrariety  of  evidence. 

On  the  part  of  the  defendant  there  appeared,. 

1st.  A  survey  of  the  vessel,  made  on  her  ar- 
rival at  Honduras,  by  eight  persons,  at  the  in- 
stance of  the  captain,  who  certified,  upon 
oath,  that  she  was  wholly  defective  in  her  tim- 
bers aloft,  her  upper  works,  inside  and  out, 
plank  rotten,  and  otherwise  generally  decayed  ; 
that  on  account  of  these  defects,  and  other  in- 
juries which  she  had  received,  she  was,  in 
their  opinion,  unseaworthy ;  and,  from  the 
difficulty  of  procuring  workmen  and  materi- 
als, and  the  high  price  of  labor  and  provis- 
ions, she  was  incapable  of  being  repaired  for 
her  full  value  after  the  repairs  should  be  com- 
pleted. 

2d.  The  depositions  of  four  of  the  above 
persons,  who  made  the  survey,  taken  under  a 
commission,  who  testify,  generally,,  to  the 
same  effect.  Three  of  them  add  that  they  ver- 
ily believe  it  was  impossible  the  ship  could 
have  been  seaworthy  on  the  21st  of  November,, 
1799,  at  which  time  she  commenced  the  voy- 
age insured.  Two  of  the  three  last-mentioned 
witnesses  are  ship  carpenters,  and  the  third  a 
mariner.  The  fourth  is  a  merchant,  and 
speaks  with  more  diffidence  of  his  knowledge- 
of  vessels,  but  says  that  he  firmly  believes  that 
some  of  her  timbers  had  been  rotten  a  long 
time. 

In  opposition  to  this  the  plaintiff  produced,. 

1st.  The  protest  of  E.  Atkinson,  the  master, 
of  the  chief  mate  and  one  seaman,  who  swore- 
that  when  they  sailed  from  Honduras,  on  the 
27th  of  January,  they  firmly  believed  the  ship 
was  tight,  staunch,  and  well  fitted  and  provid- 
ed for  the  voyage.  The  master,  in  a  supple- 
mentary protest,  again  positively  declared  that 
she  was  tight,  staunch  and  strong,  and  well 
fitted  for  sea. 

*A  deposition  of  Andrew  Dorgan,  [*24O 

who  testified  that  he  had  been  master  of  the 

ship,  immediately  before  the    plaintiff    pur- 
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chased  her,  for  the  period  of  fourteen  months ; 
that  during  that  time  she  was  twice  hove  down 
and  examined,  and  none  of  her  timbers  were 
found  rotten  or  defective  ;  that  during  all  the 
time  he  sailed  in  her,  he  thought  her  as  strong, 
staunch,  and  good  a  vessel  as  any  he  had  ever 
sailed  in,  and  when  he  left  her,  which  was  in 
April,  1799,  she  was,  in  his  opinion,  fit  to  go 
to  any  part  of  the  world. 

3d.  The  testimony  of  Thomas  Williams,  ex- 
amined at  the  trial,  and  the  deposition  of  Will- 
iam Peacock,  two  ship  carpenters  of  the  city 
of  New  York.  They  examined  the  ship  at  the 
request  of  the  plaintiff,  previous  to  the  pur- 
chase by  him,  in  April,  1799,  and  reported  her 
to  be  generally  a  sound  and  strong  ship  ;  after 
the  purchase,  they  made  some  repairs  to  her, 
fitted  her  for  sea,  and  had  a  full  opportunity 
then  to  ascertain  her  real  condition  ;  they  add 
everything  was  done  which  was  necessary  to 
render  her  seaworthy,  and  that,  after  such  re- 
pairs, she  was  perfectly  sound  in  all  her  parts, 
and  fit  for  any  voyage.  One  of  these  witness- 
es, Thomas  Williams,  also  said  that  from  the 
state  of  the  ship  when  he  repaired  her  in  April, 
1799,  it  was  impossible  she  could  be  so  decayed 
at  the  time  of  the  survey  at  Honduras,  as  was 
represented  by  the  surveyors  there,  and  that,  in 
his  opinion,  they  must  have  sworn  falsely. 

4th.  The  testimony  of  Samuel  Middleton, 
and  one  Bird,  the  plaintiff's  clerk.  The  first 
of  these  proved  that  he  helped  to  repair  the 
ship  in  the  year  1795,  and,  from  her  condition 
at  that  time  he  was  fully  of  opinion  that  she 
could  not  have  been  so  rotten  as  was  stated  in 
the  survey,  and  the  evidence  taken  at  Hondu- 
ras. Bird,  the  plaintiff's  clerk,  established 
that  the  charges  of  the  ship,  after  the  pur- 
chase, and  including  her  outfits,  amounted  to 
$3,040,  and  that  the  purchase  money  was  $5,- 
000.  He  could  not  distinguish  how  much  was 
expended  for  the  repairs  alone. 

The  defendant  also  produced  one  Rose,  a 
witness,  who  was  a  captain  of  a  ship,  and  had 
been  often  at  Honduras  since  the  year  1795. 
He  testified  that  William  Gibson,  one  of  the 
surveyors,  was  a  respectable  merchant,  and 
241*]  treasurer  *of  the  settlement ;  that  Thom- 
as Potts,  another  of  the  surveyors,  was  one  of 
the  richest  merchants  there,  but  he  knew  noth- 
ing particularly  respecting  him.  That  he  was 
acquainted  with  two  of  the  other  surveyors, 
but  could  say  nothing  of  their  character.  This 
witness  also  said  that  the  vessel  must  have 
been  very  strong  to  carry  the  sail  described  in 
the  protest,  with  a  hard  north  wind,  and  he 
thought  she  could  not  have  done  it  if  the  wind 
had  been  very  high.  Two  other  witnesses, 
judging  from  the  sail  she  carried,  also  testified 
that  in  their  opinion  the  weather  could  not 
have  been  so  violent  as  to  injure  a  sound  and 
strong  vessel. 

This  was  the  principal  evidence  concerning 
the  question  of  seaworthiness,  which  was  sub- 
mitted to  the  jury  as  a  fact  to  be  determined 
by  them.  As  that  fact  appears  to  have  been 
generally  submitted,  I  think  it  not  material  to 
examine  the  substance  of  the  charge  in  other 
respects.  But  I  take  this  opportunity  to  ob- 
serve that  the  opinions  and  directions  of  judges 
at  the  circuits,  as  made  by  the  parties,  appear, 
too  frequently,  very  different,  both  in  form 
and  substance,  from  what  they  really  were. 
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In  the  present  case,  from  the  face  of  the 
charge,  and  the  simple  nature  of  the  question 
under  consideration,  it  is  manifest  that  it  can 
neither  be  correct  nor  entire.  This,  however, 
appears  to  me  unessential  to  the  decision  of 
the  question  between  these  parties.  I  view  it 
as  a  question  depending  on  the  weight  of  con- 
tradictory evidence.  The  witnesses  at  Hon- 
duras had,  no  doubt,  the  best  opportunity  for 
correct  information.  They  saw  the  vessel  im- 
mediately after  the  disaster  happened,  and  ex- 
amined her.  They  could  not  be  mistaken  in 
their  knowledge  of  the  fact,  whether  she  was- 
so  rotten  or  decayed  as  they  have  represented, 
and  if  they  speak  the  truth,  she  must  have 
been  extremely  deficient  and  unseaworthy. 

On  the  other  hand,  it  is  difficult  to  reconcile 
their  evidence  with  the  testimony  of  the  plaint- 
iff's witnesses.  The  depositions  of  Dorgan 
and  the  two  ship  carpenters  in  the  city  of  New 
York,  prove  that  the  vessel  at  and  shortly  be- 
fore the  time  she  left  that  port  was  apparently 
seaworthy,  and  in  a  condition  which  it  seems 
impossible  could  admit  *of  so  great  a  [*242 
decay  in  the  period  of  seven  months,  at  the 
expiration  of  which  the  voyage  in  question 
commenced.  These,  and  other  parts  of  the 
testimony,  appear  to  me  irreconcilable.  If 
the  question  is  to  be  decided  on  the  credit  of 
the  witnesses  merely,  and  there  be  nothing  to 
impeach  those  on  either  side,  the  greatest  num- 
ber testify  to  the  fact  that  the  vessel  was  un- 
seaworthy. These  were  witnesses  residing  at 
Honduras.  That  circumstance,  and  the  want 
of  a  sufficient  knowledge  of  their  character 
and  credibility,  have  been  urged  against  al- 
lowing much  weight  to  their  testimony,  when 
in  competition  with  other  proof.  But  if  there 
be  any  general  reason  to  discredit  the  witnesses 
abroad,  other  circumstances,  in  this  instance, 
operate  in  their  favor. 

1st.  As  has  been  already  observed,  they  pos- 
sessed better  means  of  information.  They  ex- 
amined the  ship  immediately  after  the  accident 
happened.  The  examination  of  the  two  ship- 
carpenters  in  New  York,  from  its  nature,  mii-4 
have  been  more  superficial,  and  it  took  place 
seven  months  before  the  vessel  sailed  on  the 
voyage  insured. 

2d.  In  the  captain's  protest  no  cause  is  stated 
adequate  to  the  injuries  described.  A  sound 
ship,  under  the  circumstances  therein  set  forth, 
could  not,  in  all  probability,  have  been  so  in- 
jured. It  does  not  appear*  that  any  material 
accident  happened ;  no  external  injury  wan 
suffered  ;  not  a  spar  nor  a  sail  was  carried 
away,  although  a  considerable  press  of  sail 
was  sometimes  used.  I  do  not  perceive  that 
anything  more  is  represented  to  have  happened 
than  what  might  be  expected  on  such  a  voyage, 
and  what  a  ship  ought  to  be  competent  to  en- 
counter. 

3.  The  captain,  in  his  protest,  swears  in  gen- 
eral terms,  without  designating  the  particular 
injuries  sustained,  and  refers  to  the  survey  at 
Honduras,  which  contradicts  his  testimony. 

Neither  he  nor  any  of  his  crew  were  exam- 
ined at  the  trial,  and  no  reason  has  bc.eu  given 
why  they  were  not  produced.  I  think  it  was 
to  be  expected  from  the  plaintiff  to  produce 
them,  and  by  their  testimony  it  was  in  his 
power  to  throw  further  light  on  the  subject. 

There  is  great  reason  to  doubt  the  propriety 
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of  the  verdict,  and,  considering  the  value  in 
1243*1  controversy,  and  that  *more  light  can 
probably  be  obtained,  I  think  the  cause  ought 
to  be  reviewed.  The  circumstance  that  here 
was  a  struck  jury,  is  not  of  decisive  weight  in 
favor  of  the  verdict,  especially  as  it  is  founded 
on  a  point  against  which,  as  a  ground  defense, 
it  is  known  considerable  prejudice  exists. 

/  am,  therefore,  of  opinion,  that  there  ought  to 
be  a  new  trial  on  the  question  whether  the  ship 
tons  seaworthy. 

KENT,  J.  The  ship  cleared  out  for  Falmouth 
instead  of  New  York.  The  clearance  was  for 
Falmouth  and  a  market,  although  the  ship  was 
actually  bound  for  New  York.  She  was  load- 
ed with  mahogany  at  Honduras,  and  cleared 
from  there,  and  in  sixteen  days  after  she  sailed 
she  returned  in  distress. 

I  state  no  more  of  the  testimony  in  the  case, 
because  the  facts  stated  are  sufficient  for  the 
only  point  which  I  heard  argued  in  the  cause, 
and  on  which  I  give  my  opinion,  viz.,  whether 
there  ought  to  have  been  a  disclosure  that  the 
ship  cleared  for  a  different  port  than  the  one 
she  was  bound  to  ? 

In  this  case  the  insurance  was  in  time  of 
war  ;  but  the  case  does  not  state  that  there  was 
any  warranty,  or  representation  that  the  prop- 
erty was  neutral,  and  we  are  to  intend,  there- 
fore, that  there  was  none.  The  insurer,  ac- 
cording to  the  decision  in  the  case  of  Murray 
v.  United  Insurance  Company  (July  Term,  1800), 
took  upon  himself  the  risk  of  enemy's  property. 
The  non-disclosure  of  the  clearance  for  Fal- 
mouth could  not,  then,  in  any  possible  view, 
be  material,  for  the  disclosure  of  the  fact  (if  at 
all  material)  could  only  have  been  so,  as  it 
affected  the  neutrality  of  the  vessel. 

On  this  point,  therefore,  lam  for  the  plaintiff, 
and  that  the  verdict  ought  to  stand. 

'  LEWIS,  Ch.  J.  An^,pplication  is  made  to  set 
aside  the  verdict  in  this  cause,  and  for  a  new 
trial.  Three  questions  are  raised  for  the  con- 
sideration of  the  court. 

1st.  Did  not  the  ship  sail  on  a  voyage  differ- 
ent from  that  insured  ? 

3d.  Ought  not  the  fact  of  her  clearance  for 
Falmouth  and  a  market,  pursuant  to  the  orders 
of  the  plaintiff,  of  the  3d  of  October,  1799,  to 
have  been  disclosed  to  the  underwriter  ? 
244*J  *3d.  Is  not  the  verdict  against  evi- 
dence on  the  point  of  the  ship's  competent 
sanity  to  perform  the  voyage  insured  ? 

The  first  question  is  raised  on  the  fact  of  the 
Hope's  having  cleared  from  Honduras  for  Fal- 
mouth and  a  market,  when  the  insurance  was 
for  New  York. 

This  would  be  a  circumstance  of  some  weight, 
were  it  connected  with  others  tending  to  show 
that  the  real  intention  was  a  voyage  immedi- 
ately from  Honduras  to  Falmouth,  but  cannot, 
per  se,  be  sufficient  evidence  of  that  fact,  and 
certainly  cannot  be  permitted  to  control  the 
counter  testimony,  which  establishes,  beyond 
doubt,  that  her  real  destination  was  for  New 
York,  and  that  the  clearance  for  Falmouth  and 
a  market  was  probably  for  the  purpose  of  sav- 
ing certain  duties,  in  the  event  of  the  cargo 
ultimately  finding  a  market  at  a  British  port. 
Her  consignee  at  Honduras,  from  his  corres- 
pondence with  the  plaintiff,  understood  New 
188 


York  to  be  her  destination,  and  wrote  letters 
by  her  to  his  correspondents  here.  The  letter 
of  the  plaintiff  to  the  captain,  containing  the 
instruction  as  to  his  clearance,  directs  him,  in 
the  same  period,  to  return  direct  from  Hon- 
duras to  New  York,  as  before  ordered.  The 
expressions  are,  "although  you  are  to  return 
direct  from  Honduras  to  this  place  (viz.  New 
York),  as  before  ordered,  you  will  clear  out 
the  vessel  from  Honduras  to  Falmouth  and  a 
market."  This,  in  my  opinion,  establishes  be- 
yond controversy  that  New  York  was  the  port 
she  was  bound  to.  The  first  protest  of  the 
master,  mate,  and  one  of  the  seamen,  in  which 
the  ship  is  stated  to  have  been  bound  to  Fal- 
mouth and  a  market,  is  a  circumstance  almost 
too  slight  to  be  noticed  ;  for  I  have  observed  it 
a  practice,  without  variation,  for  the  protest, 
in  this  respect,  to  be  made  according  to  the 
clearance,  without  regard  to  the  true  place  of 
destination.  In  the  second  protest  the  master 
states  he  sailed  for  New  York,  though  cleared 
for  Falmouth,  thus  correcting  his  statement, 
when  he  discovered  the  fact  to  be  mate- 
rial. 

If  there  is  any  substantial  distinction  between 
the  cases  of  Planche  et  al.  v.  Fletcher,  Mayne 
v.  Walter  (Doug.  238  ;  Park,  195),  and  the 
present  case,  it  is  favorable  to  the  last.  In 
the  two  first  the  vessels  cleared  for  an  inter- 
mediate port,  at  which  they  had  leave  to  touch, 
the  policv  continuing  to  *their  arrival  [*245 
at  the  ultimate  port  of  destination  ;  in  this  the 
policy  would  have  terminated  on  her  arrival  at 
an  intermediate  port,  though  she  might  after- 
wards have  proceeded  under  her  original  clear- 
ance for  Falmouth. 

The  next  question  is,  whether  the  fact  of  the 
clearance  for  Falmouth  ought  to  have  been 
disclosed  to  the  underwriter.  It  is  not  con- 
tended that  the  concealment  was  fraudulent ; 
and  in  order  to  render  it  a  circumstance  affect- 
ing the  policy,  it  ought  to  appear  material  to 
the  risk.  The  only  guide  we  have  on  this  oc- 
casion leads  to  a  contrary  result.  There  can- 
not be  a  surer  test  of  the  materiality  of  a  con- 
cealed circumstance  than  its  influence,  if 
known,  on  the  rate  of  premium. 

The  New  York  Insurance  Company  were 
also  on  thiF  risk,  and,  near  two  months  after 
subscribing  the  policy,  assented,  without  ad- 
ditional premium,  that  it  should  not  be  affect- 
ed by  the  circiimstance  of  the  ship  Hope 
having  cleared  out  for  Falmouth  instead  of 
New  York. 

This  company  must  be  presumed  to  under- 
stand its  interests,  and  their  conduct  on  this 
occasion  is  decisive  that  the  fact  concealed 
was  immaterial  to  the  risk,  and  therefore  the 
policy  is  not  affected  by  it.1 

The  third  and  last  question  is  on  the  sea- 
worthiness of  the  ship.  On  the  argument  a 

1.— Where  there  is  no  warranty  of  neutrality,  nor 
any  character  of  the  vessel,  the  Insurer  takes  all 
risks,  belligerents  as  well  as  neutral.    (Elting  et  al. 
v.  Scott  &  Seaman,  2  Johns.  Rep.,  157.)     A  disclos- 
ure, therefore,  of  the  clearance,  perfectly  nuga- 
tory.   If  a  policy  be  in  general  terms,  "  on  goods  on 
board  the  ship  called  The  Hermon,"  without  any 
addition  of  country,  and  not  represented  as  of  any 
particular  country  at  the  time  of  signing  the  ppl- 
t  icy,  it  is  not  necessary  that  she  be  furnished  with 
|  documents  in  conformity  to  treaties  between  a  for- 
eign state  and  her  own  nation.     (Dawson  v.  Atty,  7 
I  East,  367.) 
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novel  position  was  advanced,  viz.,  that  latent 
•defects  are  at  the  risk  of  the  underwriter  ; 
that  they  are  covered  by  the  premium,  because 
he  calculates  chances  according  to  losses.  My 
first  impression,  I  confess,  was  favorable  to  its 
correctness,  notwithstanding  the  force  of  au- 
thority against  it.  But  on  examination  I  was 
satisfied,  that  although  in  part  true  in  point  of 
fact,  it  is  nevertheless  unsound  in  principle. 
It  is  true  that  losses  are  the  basis  on  which  the 
underwriter  calculates  the  chances  of  loss  and 
gain.  But  it  is  equally  true  that  his  not  being 
answerable  for  inherent  defect,  or  natural  de- 
cay, diminishes  the  number  of  losses,  and 
thus  reduces  the  chances  against  him.  The 
implied  warranty,  then,  on  the  part  of  the  as- 
sured, that  the  ship  is  tight,  staunch  and 
strong,  and  well  equipped,  &c.,  remains  un- 
impeached,  and  on  the  fact  of  this  warranty 
having  been  complied  with,  on  the  present  oc- 
casion, rests  the  question  between  the  parties. 
246*]  *The  judge  before  whom  the  cause 
was  tried  is,  in  the  case  made,  stated  to  have 
instructed  the  jury  "  that  by  law  every  vessel 
is  presumed  to  be  seaworthy."  This  I  pre- 
sume to  be  not  perfectly  correct,  or,  in  other 
words,  that  the  instruction  ought  to  have  been 
less  general,  or  rather,  more  precise.  Every 
vessel  is  presumed  to  be  seaworthy  in  the  first 
instance,  in  respect  to  the  implied  warranty 
only ;  because  the  law  will  not,  without  cause, 
presume  a  party  to  have  falsified  his  stipula- 
tion. But  the  instant  she  becomes  innaviga- 
ble, and  incapable  of  proceeding  on  the  voy- 
age insured,  the  presumption  is  that  this  pro- 
ceeds from  age  or  internal  defect,  arising  from 
some  other  cause,  until  it  appear  to  have  been 
the  effect  of  sea  damage,  or  unforseen  accident 
insured  against.  (Marsh.,  365.)  And  with 
reason  is  it  so  ;  for  the  insurer  engages  against 
extraordinary  and  unforseen  perils  of  the  sea. 
And  this  he  does  in  the  confidence  that  the 
ship  is  capable  of  performing  the  voyage,  and 
assuring  to  him  his  premium,  ordinary  occur- 
rences notwithstanding. 

I  am  strongly  inclined  to  believe  that  the 
.  verdict  of  the  jury  in  this  cause  was  owing  to 
the  generality  of  this  instruction.  That  rely- 
ing too  firmly  on  the  presumption,  as  therein 
stated,  they  sought  for  positive  and  conclusive 
evidence  to  the  contrary,  thereby  losing  sight 
of  the  presumption  arising  from  the  want  of 
evidence  of  external  accident,  and  not  duly 
appreciating  the  testimony  taken  under  the 
commission  at  Honduras,  as  to  the  real  cause 
of  condemnation. 

The  vessel  is  stated  to  have  been  nine  or  ten 
years  old  at  the  time  of  the  insurance  being 
made ;  to  have  been  thoroughly  repaired  in 
1795,  examined  in  April,  1799,  previous  to  the 
purchase  of  her  by  the  plaintiff  ;  afterwards 
repaired  by  the  examiners,  Williams  and  Pea- 
cock, two  ship  carpenters,  and  purchased  on 
their  report,  They  state  that  after  her  last 
repairs  she  was  fit  for  a  voyage  to  any  part  of 
the  world.  This  testimony  is  corroborated  by 
that  of  Captain  Dorgan,  who  commanded  her 
at  the  the  time  she  was  purchased  by  the 
plaintiff.  There  is,  however,  a  variance  be- 
tween his  testimony  and  that  of  the  two  ship 
carpenters.  He  testifies  that  she  was  twice 
hove  down  within  fourteen  months  previous 
to  the  sale,  some  of  her  planks  ripped  off, 
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*and  her  timbers  examined,  none  of  [*247 
which  were  rotten  or  defective.  Williams  and 
Peacock,  the  ship  carpenters,  who  repaired 
her,  admit  that  some  of  her  planks  and  tim- 
bers were  tainted,  which  Williams  says  were 
mended,  and  Peacock  that  they  were  replaced 
with  new. 

In  opposition  to  this  is  the  testimony  of 
Nicholl  and  Tropp,  ship  carpenters,  and  Potts, 
a  master  of  a  vessel,  who  examined  her  on  her 
return  to  Honduras,  who  testify  that  two 
thirds  of  her  timbers  were  rotten,  several  of 
her  planks  and  her  bends  rotten  and  started. 
This  testimony  is  corroborated  by  that  of  Mr. 
Gibson,  who  proved  to  be  a  merchant  of  re- 
spectability there,  and  treasurer  of  the  settle- 
ment. He  professes  to  know  little  of  a  ship, 
but  declares  that  many  of  her  planks  were  rot- 
ten, and  several  of  her  timbers  so  much  so  as 
to  crumble  to  pieces  when  struck  with  a  crow 
bar. 

These  witnesses  may  be  said  to  be  interested 
in  her  condemnation.  The  fact  may  be  so. 
But  surely  such  interest  was  not  greater  than 
that  of  Williams  and  Peacock,  who,  probably, 
had  they  discovered  or  disclosed  too  many  de- 
fects in'her,  would  have  deterred  the  plaintiff 
from  purchasing,  and  thus  lost  the  job  of  re- 
pairing her. 

She  does  not  appear  to  have  met  with  any 
weather  that  could  have  effected  a  sound  ship  ; 
yet  she  made  so  much  water  that  the  master 
was  obliged  to  return  into  port.  And  it  is  a 
little  singular  that  if  this  was  the  effect  of  any 
other  cause  than  natural  decay,  that  it  was  not 
stated  by  the  master  or  some  one  of  the  mar- 
iners. It  is  true  that  in  his  second  protest,  he 
speaks  of  her  having  experienced  heavy  gales 
and  various  changes  of  weather,  and  yet  not 
a  spar  is  carried  away,  no  butt  started,  no 
sheathing  torn  off.  Surely  a  vessel  tight, 
staunch  and  strong,  could  not  have  been  ren- 
derfed  innavigable  by  gales  that  did  not  re- 
quire the  striking  of  a  top-gallantmast ;  for 
we  find  the  top-gallantmasts  and  yards  stand- 
ing until  the  tliird  of  February,  a  day  after 
that  on  which,  by  the  advice  of  his  crew,  he 
had  borne  away  for  a  place  of  safety.  He 
speaks  of  strong  gales  on  the  28th  of  Janu- 
ary, and  yet  the"  top-gallantsails  were  not 
handed  until  midnight.  Where  is  the  evi- 
dence, then,  of  external  injury  ?  There  is 
none.  Nothing  that  looks  towards  this 
*point,  except  his  declaration  that  on  [*248 
the  survey  the  damage  of  the  ship  was  found 
to  have  proceeded  from  the  hard  gales,  in 
which  they  were  obliged  to  carry  an  unusual 
pressure  of  sail,  as  (says  he)  is  more  particu- 
larly set  forth  in  the  survey  ;  now  the  survey 
says  directly  the  reverse,  and  corresponds  pre- 
cisely with  the  depositions  of  the  witnesses  on 
the  part  of  the  defendant. 

I  think  the  testimony  will  warrant  no  other 
conclusion  than  that  she  died  a  natural  death. 
This  opinion  I  found  on  the  fact  of  no  extra- 
ordinary peril  having  been  incurred,  and  on 
the  testimony  taken  at  Honduras,  which  I 
think  is  to  be  preferred  to  that  taken  here  ; 
because  those  searching  for  an  inlirmitv, 
known  to  exist  somewhere,  were  more  likely 
!  to  discover  defects  than  these,  who  gave  her 
j  a  cursory  examination  for  the  purpose  of  rec- 
*  ommending  her  to  a  purchaser,  and  of  repair- 
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ing  such  defects  as  occasionally  fell  under 
their  observation. 

The  cases  of  Lee  v.  Bench  and  of  the  Mitts 
Frigate  (2  Marsh.,  868  ;  Park,  221 ),  were  at- 
tended with  circumstances  much  more  favor- 
able to  the  owners  than  the  present  case.  In 
the  former,  the  vessel  had  been,  as  was  sup- 
posed, completely  repaired  immediately  be- 
fore sailing  from  the  Thames,  and  was  dis- 
covered to  be  unsound  before  she  reached 
Portsmouth.  In  the  other,  the  ship  had  not 
only  been  put  into  dock  and  repaired  previous 
to  her  departure  on  her  outward  bound  voyage 
to  the  West  Indies,  but  was,  while  there, 
again  surveyed  by  six  sea  captains,  and  re- 
ported to  want  caulking  only,  when  she  would 
be  sufficient  to  carry  a  cargo  of  sugars  to 
London.  Yet,  in  both  these  cases,  were  the 
underwriters  discharged  on  the  point  of  sea- 
worthiness. 

I  am  of  opinion  the  verdict  ought  to  be  set 
aside,  and  a  new  trial  awarded  on  payment  of 
costs. : 

LIVINGSTON,  J.,  having  been  concerned  in 
the  cause,  gave  no  opinion. 

On  the  point  of  seaworthiness,  new  trial 
granted. 

Cited  in— 7  Johns.,  353 ;  12  Johns.,  516 ;  32  N.  Y.. 
437 ;  8  Daly,  393 ;  1  Duer,  170 ;  11  Leg.  Obs.,  22 ;  3  Rob., 
208;  4  Cranch.  C.  C.,  222. 


ARJO  ».  MONTEIRO. 

Practice — Removal  to  U.  8.  Court. 

Practice  on  removing  suits  against  aliens  into  the 
Circuit  Court  of  the  Dnited  States. 

BY  THE  COURT  :    If  an  alien  defendant  file 
his  petition,  &c.,  to  remove  the  suit  into 
the  Circuit  Court  of  the  United  States,  at  the 
time  of  filing  special   bail,  he  is  in  season, 
though  the  bail  may  have  been  excepted  to.2 


249*]  *JACKSON,  on  the  demise  of 

HOGEBOOM, 


is  sufficient  to  set  him  on  inquiry,  and  if  a  rule  to 
show  cause  why  the  i«liiin  t  ill'  should  not  amend  be 
granted,  affixing  in  the  clerk's  office  is  good  service 
on  the  tenant. 

If  proceedings  be  commenced  for  lands  to  which 
a  title  is  awarded  by  tin-  commissioners  for  settling 
dispuU-s  to  lands  in  Onondaga,  within  three  years 
after,  it  is  sufficient,  though  they  may  be  faulty, 
and  require  amendment  after  the  three  years,  to 
entitle  the  plaintiff  to  proceed. 

A  TITLE  to  the  premises  in  question  had 
been  awarded  by  the  commissioners  ap- 
pointed to  settle  disputes  to  land,  in  the  County 
of  Onondaga,  to  the  lessor  of  the  plaintiff,  who 
had  served  declarations  on  the  tenants,  with 
the  usual  notices  annexed.  The  declarations, 
however,  contained  blanks  for  the  towns  and 
counties  which,  at  the  time  of  service,  were 
not  filled  up,  nor  were  they  in  the  copies  an- 
j  nexed  to  the  affidavits  of  service  and  filed  with 
them,  on  which  the  usual  rule  was  entered.  The 
declarations  were  served  on  the  tenants  within 
the  three  days  allowed  by  law  for  prosecuting 
the  titles  awarded,  but  they  were  now  elapsed. 

Mr.  Spencer,  on  these  facts  (disclosed  by  the 
affidavit  of  the  plaintiff's  lessor,  which  stated 
also  the  services  having  been  made  with  the  full 
intent  of  carrying  into  effect  the  action  institu- 
ted), moved  for  a  rule  against  the  tenants  to 
show  cause,  by  the  first  day  of  next  term,  why 
the  declarations  should  not  be  respectively 
amended  by  the  insertion  of  the  names  of  the 
towns  and  counties,  and  that  fixing  up  the  rule 
in  the  clerk's  office  should  be  deemed  good 
service. 

Mr.  Emott.  Are  the  tenants  to  take  notice 
of  declarations  which  are  mere  nullities,  void 
in  themselves,  and  to  which  they  are  not  par- 
ties ?  They  have  not  appeared,  they  are  not 
in  court,  and  John  Stiles  is  the  only  defendant 
to  the  suit  that  can  be  known  by  the  record. 

Per  Curiam.  Notice  having  been  served 
on  the  tenants,  it  was  not  enough  to  put  them 
on  inquiry.  There  is  time  enough  for  them  to 
come  in  if  they  please.3 

Motion  granted. 


v. 
STILES.     Griffin  Tenant  in  Possession. 

1 .  Pi'actice — Insufficient  Declaration — Service  of 
Notice.     2.  Limitation — Amendment. 

After  service  of  a  declaration  in  ejectment  on  a 
tenant,  though  it  may  be  a  totally  informal  one,  it 

1.— The  principle  of  this  decision  as  to  the  effect 
of  a  clearance  to  a  port  different  from  that  of  desti- 
nation, has  been  confirmed  in  the  case  of  Talcot  v. 
Marine  Insurance  Company  (2  Johns.  Rep.,  130).  It 
was  there  held  not  to  make  the  voyage  different 
from  that  insured,  when  done  to  avoid  cruisers ;  and 
that  the  statement  of  the  master  in  his  protest,  that 
the  voyage  was  to  the  port  for  which  he  cleared, 
was  equally  inefficient,  if  the  reason  for  doing  so 
was  explained.  As  to  concealment,  see  Ely  v.  Hal- 
lett  (2  Caiiies'  Rep.,  60,  n.) 

2.— So  in  ejectment  after  a  judgment  by  default 
against  the  casual  ejector,  if  the  landlord  be  an 
alien  and  then  let  in  to  defend.  Jackson,  ex  dem. 
Cantine,  et  al.  v.  Stiles  (George  Clark,  tenant),  4 
Johns.  Rep.,  493.  If  the  application  be  in  a  suit  be- 
tween citizens  of  the  United  States,  the  affidavit 
must  expressly  state  that  one  of  the  parties  is  a 
citizen  of  another  State.  (Corp  v.  Vermilye,  3 
Johns.  Rep.,  145.)  See  Richmond  v.  Russell,  12  J.  R., 
153. 


NOTE.— Removal  of  causes— when  petition  tty  alien 
may  be  filed. 
See  note  to  Jackson  v.  Stiles,  4  Johns.,  493  Law  Ed. 
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COLE  v.  STAFFORD. 

Stamp  Act — Discharge  of  Insolvent — Fraud 
Only  Avoids. 

The  want  of  a  stamp  to  an  insolvent's  discharge 
cannot  be  urged  as  a  reason  to  show  it  not  duly 
obtained  and  prevent  the  exoneration  of  his  bail. 
Fraud  only  can  affect  it. 

IN  this  cause  the  exoneration  of  bail,  whose 
principal  had  been  relieved  under  the  insolv- 
ent law,  was  opposed  on  the  ground  of  the 
discharge  not  having  been  duly  stamped  accord- 
ing to  the  act  then  in  force. 

*Per  Curiam.  We  cannot  go  into  [*25<> 
it ;  the  act  makes  the  discharge  conclusive, 
except  in  cases  of  fraud;  the  matter  was  before 
the  court  below,  and  they  were  the  proper 
judges  whether  everything  was  regular  or  not. 

Cited  in-1  Johns  ,  93 ;  9  Wend.,  431 ;  21  Wend.,  070; 
59  Barb.,  342;  1  How.,  183;  11  Abb.,  344  (n). 

3.— See  ante,  21, 251,  Jackson  v.  Reynolds ;  154  n.  a., 
Webb  v.  Wilkie;  Poet,  ex  dem.  Finch  v.  Kough. 
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ABEEL  0.   WOLCOTT,   who  is  Impleaded 
with  VAN  NORDEN. 

Writ  of  Inquiry — Not  Vacated  When. 

A  writ  of  inquiry,  in  the  possession  of  the  plain- 
tiff, not  returned,  and  on  wnich  no  inquisition  has 
been  taken,  will  not  be  set  aside ;  as  the  plaintiff 
may  sue  out  a  new  one. 

MR.  VAN  VECHTEN,  on   behalf  of  the 
plaintiff,  moved  that  the  writ  of  inquiry, 
And  proceedings,  stated   in    the   affidavit  on 
which  he  applied,  should  be  set  aside,  and  a 
writ  of  inquiry  issue  de  now. 

The  affidavit  set  forth,  that  by  an  agree- 
ment in  writing  entered  into  between  the  attor- 
neys of  the  parties,  it  was  stipulated  that  on 
the  execution  of  the  writ  of  inquiry,  every 
defense  which  could  have  been  made,  had  a 
trial  taken  place,  should  be  availed  of ;  that 
both  sides  should  have  the  same  liberty  of 
excepting  to  the  admissibility  of  evidence,  re- 
duce their  objections  to  writing,  and  make  a 
case  in  the  same  manner  as  if  the  cause  had 
been  heard  at  the  circuit.  That  the  evidence 
of  each  party  having  been  gone  through  and 
closed  the  attorney  for  the  plaintiff  went  home, 
.after  which  the  jury  called  in  Wolcott's  attor- 
ney, and  asked  him  if  a  verdict  should  go 
against  Wolcott,  whether  he  could  recover  his 
proportion  against  Van  Norden  ?  and  whether 
if  it  should  be  against  the  plaintiff,  he  could 
carry  it  before  the  Supreme  Court  ?  To  the 
first  of  which  questions  Wolcott's  attorney 
answered  no,  and  to  the  latter  yes  ;  in  conse- 
quence of  which  a  verdict  was  rendered  for 
the  defendant,  but  the  writ  had  never  been 
returned,  and  was  handed  to  the  plaintiff's 
attorney,  without  any  inquisition  annexed. 

Per  Curiam.  The  application  is  to  set  aside 
a  writ  of  inquiry  when  there  is  none  before  the 
«ourt.  There  is  no  return,  no  inquisition,  and 
nothing  to  set  aside.  There  was  a  written  agree- 
ment which  does  not  appear  to  have  been  com- 
plied with.  The  plaintiff  is  in  possession  of 
his  own  writ  of  inquiry,  and  we  see  no  objec- 
tion to  his  issuing  a  new  one  ;  for  as  the  writ 
is  not  before  us,  we  cannot  grant  him  the  effect 
•of  his  motion  as  to  setting  it  aside.1 

Motion  denied. 


251*1  *JACKSON,  on  the  demise  of  FINCH, 
ET  AL.  v.  KOUGH. 

W/ie-n  Amendment  nf  Declaration  Allmoed 

After  six  years'  service  of  declarations  in  eject- 
ment, court  will  on  terms  give  leave  to  amend  by 
adding  new  demises. 

DECLARATIONS  had  been  served  in  these 
causes  nearly  six  years  ago. 

Mr.  Van  Vechten  moved  to  amend  by  insert- 
ing several  demises  from  different  lessors. 

Mr.  Mefaalf  opposed  it  on  th§  ground  that 
it  might  vary  the  tenant's  defense. 

Mr.  Van  Vechten  observed  that  in  the  War- 
ren-Bush causes,  the  same  thing  had  been  done. 
If  the  defendant  relinquished  his  defense,  then 
all  the  costs  heretofore  incurred  are  to  be  paid; 
if  he  abide  by  it,  then  there  is  no  injury  done. 
The  costs  in  the  first  case  must  be  paid  up  to 
the  day,  This  the  plaintiff  is  willing  to  do, 
And  accept  any  plea  so  that  the  case  might  be 
brought  on  at  the  next  circuit. 

1— See  next  p.  Van  Der  Mark  v.  Jackson. 
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Per  Curiam.     Amend  on  those  terms.* 
Motion  granted. 
Cited  in— 18  Johns.,  511 ;  1  Cow.,  158. 


VAN  DER  MARK 

v. 
JACKSON,  on  the  Demise  of  OSTRANDEK. 

Writ  of  Error —  When  Cannot  be  Non  pressed. 

The  defendant  in  error  cannot  non  pros  the 
plaintiff's  writ  before  it  is  returned. 

Citation— 4  Burr.,  1772. 

IN  error.  Judgment  having  been  entered  in 
the  Court  of  Common  Pleas  for  the  County 
of  Ulster,  on  a  verdict  for  the  now  defendants, 
the  present  plaintiff  brought  his  writ  of  error 
returnable  in  this  court.  To  this  the  clerk  of 
Common  Pleas  made  his  return  in  the  manner 
said  to  have  been  usually  practiced  in  that 
county,  by  annexing  a  transcript  of  the  record 
and  delivered  it  to  the  now  plaintiff's  attorney, 
who  sent  it  back  with  directions  to  annex  the 
original  record.  This  was  not  done,  but  the 
writ  re-delivered  to  the  plaintiff's  attorney 
with  only  the  transcript  returned. 

The  defendant,  without  any  service  of  a 
scire  facias  quare  executionem  non,  and  without 
giving  any  rule  to  assign  errors,  non  prossed  the 
plaintiff's  writ  before  it  had  been  returned  and 
filed,  served  him  with  a  copy  of  a  bill  of  costs, 
and  sued  out  a  writ  of  possession. 

Mr.  Gardiner,  on  affidavit  of  these  facts, 
moved  to  set  aside  the  judgment  of  non  pros 
for  irregularity,3  and  that  if  any  writ  of  pos- 
session had  been  issued,  a  writ  of  re-restitution 
be  awarded. 

*Per  Curiam.  As  the  writ  was  f*252 
never  returned,  this  court  was  never  in  posses- 
sion of  the  cause.  Whatever  has  been  done 
here  must,  therefore,  be  set  aside  ( See  Leith 
v.  Mac  Parian,  4  Burr.,  1672.) 

Motion  granted.* 

Cited  in— 10  Wend.,  574 ;    16  Wend.,  634. 
SeeS.  C.,  Col.  &  Cai.,  331. 


PHELPS  v.  EDDY. 
Costs  of  Opposing  Motion — Bad  Faith. 

If  a  defendant  move  for  judgment  of  nonsuit  con- 
trary to  good  faith,  the  court  will  make  him  pay 
the  costs" of  opposing. 

MR.   WOODWORTH,  on  an  affidavit  stat- 
ing that  issue  had  been  joined   in  this 
cause  in  November,  1801,  and  noticed  for  trial 

2— See  ante,  Webb  v.  Wilkie,  454,  n.  a ;  Anon.,  2 
Caines'  Rep.,  261. 

3— A  writ  of  error  may  be  non  pressed  for  want  of 
alleging  diminution :  if  there  be  no  rule  for  diminu- 
tion, the  next  step  is  a  rule  to  assign  errors,  with- 
out giving  of  which  a  nonpros  cannot,  in  that  stage, 
be  signed. 

4— Ante,  250;  Abeel  v.  Wolcott.  The  court  refused 
to  quash  a  writ  of  error  because  the  transcript  was 
not  returned  and  filed.  Acourt  v.  Swift,  1  Ld. 
Raym.,  329.  It  would  seem  that  before  the  return 
of  a  writ  of  error  application  to  quash  it  must  be 
made  to  the  court  from  whence  it  issues,  after  the 
return  to  the  court  in  which  returnable.  Lloyd  v. 
Skutt,  Doug.,  350.  In  which  case  the  writ  must  be 
entered  on  the  roll,  before  the  defendant  can  move 
to  quash.  Kent  v. ,  6  Mod.,  138. 

Sec,  also,  Lewis  Griswold,  1  Wend.,  292;  Morris  v. 
De  Witt,  5  Id.,  71 ;  Ferguson  v.  Jones,  12  Id.,  241. 
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at  the  last  circuit  for  the  County  of  Columbia, 
but  not  brought  on,  moved  for  judgment  as  in 
case  of  nonsuit. 

Mr.  Williams  read  a  counter  deposition  ac- 
knowledging the  notice,  but  adding  that  the 
attorney  for  the  defendant  did  not  attend; 
that  his  counsel,  however,  was  there,  with 
whose  consent  an  agreement  was  made  between 
the  agent  for  the  defendant  and  the  plaintiff's 
attorney,  that  the  cause  should  not  be  brought 
on  before  the  Friday  in  the  second  week  of 
the  circuit,  on  the  Thursday  next  preceding 
which  day  the  court  adjourned ;  that  it  was 
impossible  to  bring  on  the  trial  during  the  cir- 
cuit, because,  in  consequence  of  the  agreement 
entered  into,  the  plaintiff  had  sent  his  witnesses 
home,  and  they  were  not  to  return  until  the 
Friday  appointed. 

Per  Ouriam.  Let  the  defendant  take  noth- 
ing by  his  motion,  and  pay  the  plaintiff  his 
costs  for  opposing. 

Motion  denied,  with  costs. 
Cited  in-2  How.,  246. 


RUSSEL  v.  BALL  ET  AL. 

Service  on  Agent — Accidents — Costs. 

Service  on  an  agent  of  an  attorney  plaintiff  is 
good.    Accidents  do  not  excuse  from  costs. 

rpHE  court  ruled  in  this  cause,  that  service 
J-  on  the  agent  of  an  attorney  plaintiff,  is  as 
good  as  in  any  other  suit,  and  that  it  need  not 
be  personal.  Also  that  though  unavoidable 
occurrences  may  prevent  judgment  as  in  case 
of  nonsuit,  yet  they  will  not,  separately  con- 
sidered, excuse  from  payment  of  costs ;  for 
the  misfortune  of  the  plaintiff  ought  to  be 
borne  by  himself,  and  not  work  a  prejudice  to 
the  defendant.  (See  ante,  22.) 


JACKSON,  on  the  demise  of  GREEN,  ET  AL. 

V. 

BILLINGS. 

Jail  Limits — When  Allowable. 

Limits  are  allowable  to  persons  in  execution 
under  an  attachment  for  costs. 

THE  defendant  was  a  prisoner  with  the  privi- 
lege of  the  limits  of  the  jail  of  New  York. 
253*J  While  so  in  confinement  *attachments 
were  issued  against  him  in  this  and  fifteen 
other  suits,  for  contempts  in  not  paying  costs 
pursuant  to  an  order  of  court.  On  their  being 
lodged  against  him,  the  sheriff  committed  him 
to  close  custody,  under  an  idea  that  an  attach- 
ment for  a  contempt  was  in  all  cases  a  criminal 
process,  and  the  defendant,  therefore,  not  en- 
titled to  the  indulgence  of  the  limits. 

The  case  was  now  submitted  to  the  court 
whether  the  defendant  was  within  the  mean- 
ing of  the  privilege.  THE  COURT  were  unani- 
mously of  opinion  that  he  was,  on  giving  such 
security  as  the  law  requires. 

Cited  in-4  Keyes,  49;  3  Abb.  App.  Dec.,  513. 


HEimiCK*  MANLY. 


False  Imprisonment — Pleading — Evidence. 


A  plaintiff,  who  delivers  to  a  constable  a  writ 
against  the  defendant  in  his  own  suit,  on  which  the 
defendant  is  taken  and  imprisoned  on  the  order 
and  direction  of  the  plaintiff,  cannot  in  an  action 
against  him  by  the  defendant  for  false  imprison- 
ment, under  the  general  issue,  give  the  special  mut- 
ter in  evidence  by  way  of  justification  under  the 
statute  for  "more  easy  pleading  in  certain  suits," 
but  he  may  do  it  in  order  to  show  that  the  defend- 
ant was  not  arrested  by  his  instructions,  but  by  vir- 
tue of  a  superior  authority. 


THIS  was  an  action  of  trespass  for  false  im- 
prisonment. The  defendant  pleaded  not 
guilty.  The  cause  was  tried  on  the  twenty-fifth 
of  May,  one  thousand  eight  hundred  and 
three,  before  Mr.  Justice  Kent,  at  the  Ren- 
sselaer  Circuit.  The  plaintiff  called  Samuel 
Hawley,  a  constable,  and  proved  by  him  that 
he  arrested  and  imprisoned  the  plaintiff  by 
order  of  the  defendant.  The  counsel  for  the 
defendant  then  asked  the  witness  by  whose 
authority  he  made  such  arrest  and  imprison- 
ment? Whether  it  was  not  by  virtue  of  an  exe- 
cution issued  by  a  justice  of  the  peace,  de- 
livered to  him  as  constable,  against  the  now 
plaintiff,  in  favor  of  the  now  defendant?  The 
judge  overruled  these  questions,  being  of  opin- 
ion that  it  was  sufficient  for  the  plaintiff  to 
prove  that  Hawley  imprisoned  him  by  order 
of  the  defendant ;  and  that  it  was  not  com- 
petent for  the  defendant  to  explain  by  the 
same,  or  any  other  witness,  either  the  cause 
of  the  arrest,  or  the  authority  by  which  it  was 
made. 

The  defendant's  counsel  then  stated,  and 
offered  to  prove,  that  Manly  recovered  judg- 
ment against  Herrick  before  a  justice ;  that 
execution  issued  against  him  on  that  judg- 
ment, and  was  delivered  by  Manly  to  Hawley, 
the  constable ;  that  Manly  requested  Hawley 
to  imprison  Herrick  on  the  writ  thus  delivered, 
which  he  did ;  and  that  Herrick  was  liable  to 
be  imprisoned  on  the  execution. 

These  facts,  it  was  contended^  might  prop- 
erly be  given  in  evidence  under  the  general 
issue,  inasmuch  *as  the  defendant  came f*254 
within  the  statute  for  the  more  easy  pleading 
in  suits,  &c.  The  judge  overruled  the  testi- 
mony offered,  and  a  verdict  was  found  for  the 
plaintiff  for  fifty  dollars  damages. 

The  case  now  came  before  the  court  on  a 
motion  for  a  new  trial. 


Mr.  Woodworth  for  the  defendant.  Two 
reasons  may  be  urged  why  the  present  verdict 
should  be  set  aside.  First,  the  judge  refused 
evidence  proper  in  mitigation  of  damages. 
Second,  he  overruled  that  which  was  proper 
in  justification.  As  to  the  last  position,  it 
may  be  doubted  whether  the  defendant  could 
justify  according  to  the  statute  (21st  March, 
1801,  ch.  47;  1  Rev.  Laws,  234)  "for  more 
easy  pleading  in  certain  suits,"  though  he 
certainly  must  be  allowed  to  be  within  the 
spirit  of  it.  The  words  are,  "If  (sec.  1)  any 
action  upon  the  case,  trespass,  battery,  or  false 
imprisonment,  be  brought  against  any  sheriff, 
&c.,  or  any  other  person  who  in  their  aid  or 
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assistance,  or  by  commandment,  do  anything, 
&c.,  it  shall  be  lawful  for  every  person  afore- 
said to  plead  thereunto  the  general  issue,  and 
give  the  special  matter  in  evidence."  By  a 
liberal  construction  of  this  act,  it  may  well  be 
said  that  Manly  acted  "in  aid,  and  by  com- 
mandment" of  the  justice.  An  execution  had 
issued ;  it  was  delivered  over  to  the  present 
defendant  by  the  justice,  to  be  by  him  trans- 
mitted to  the  constable.  The  orders  of  the 
defendant  for  the  arrest  and  imprisonment 
were  nothing  more  than  a  repetition  of  what 
the  justice  commanded  him  to  say.  On  the 
other  point,  the  evidence  must  be  considered 
as  clearly  proper  to  have  been  received, 
and  the  rejection,  therefore,  not  warranted. 
Whether  Manly  had  a  substantial  defense  to 
defeat  the  action  or  not,  could  be  known 
only  by  disclosing  facts,  which  would  pre- 
sent a  different  case  than  that  stated  by  the 
plaintiff.  They  ought,  then,  to  have  come 
before  a  jury,  as  a  measure  of  damages. 
If  asked  whether  the  imprisonment  was 
made  under  a  lawful  authority,  or  of  his 
own  will,  the  answer,  according  as  it  was 
given,  would  lead  the  jury  to  very  different 
conclusions.  Had  it  been  "done,  the  plaintiff 
in  this  case  would  not  have  been  entitled  to 
255*]  more  than  nominal  damages.  *Suppose 
the  action  assault  and  battery,  and  the  defend- 
ant, neglecting  to  plead  son  assault  demesne, 
rests  on  non  cul.  At  the  trial  the  plaintiff 
proves  an  assault,  but  the  same  witness  can 
testify  that  the  plaintiff  struck  first ;  can  it 
not  be  shown  in  evidence  on  the  part  of  the 
defendant?  Though  this  might  not  justify,  it 
would  greatly  mitigate.1  The  question  on  the 
trial,  on  the  part  of  the  plaintiff,  was,  "Did 
you  imprison  the  plaintiff  by  order  of  the  de- 
fendant?" The  question  on  his  part  was, 
"Were  you  authorized  to  do  so?"  The  ans- 
wer would  have  been  "Yes,  I  have  the  exe- 
cution to  show ;"  but  this  was  not  permitted 
to  be  done.  Whether  this  would  have  amount- 
ed to  a  justification  or  not  is  immaterial ;  all 
that  was  wanted  was  to  show  that  the  plaintiff 
was  entitled  to  nominal  damages  only,  and  to 
reduce  them  to  that.  Again,  suppose  an  offi- 
cer acting  under  a  void  process,  and  the 
plaintiff  proves  an  arrest,  would  not  the  court 
allow  the  defendant  to  show  the  process, 
though  it  was  an  illegal  one?  This,  it  is  true, 
would  not  be  a  justification,  but  it  would  be  a 
mitigation.  Therefore,  in  cases  like  this,  the 
application  is  to  the  discretion  of  the  court, 
and  they  will  see  that  justice  be  done  to  the 
party  aggrieved  when  there  has  been  an  action 
against  all  conscience.  Instead  of  six  cents 
damages,  $50  have  been  given.  This  is  not 
one  of  those  cases  where  the  court  refuse  new 
trials,  because  the  sum  recovered  is  so  incon- 
siderable that  it  would  be  absurd  to  have  re- 
course to  another.  The  reason  does  not  apply 
here,  because,  allowing  the  verdict  goes  the 
same  way,  the  court  are  not  sure  the  result  will 
be  the  same  :  six  cents  only  may  be  gjven,  and 
then  costs  will  not  follow,  unless  the  judge  cer- 

1.— The  general  rule  is,  that  matter  of  justification 
must  be  pleaded.  Bull.,  N.  P.,  17;  Co.  Litt.,  282,  ?>. 
But  see  Bingham  v.  Garnault,  Esp.,  N.  P.,  317,where 
one  of  the  plaintiff's  witnesses  was,  on  a  cross-ex- 
amination by  a  defendant  in  an  action  of  assault 
and  false  imprisonment,  allowed  to  relate  what  was 
said  at  the  time  in  mitigation. 
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tify.  But,  as  the  verdict  may  be  different,  the 
court  surely  will  never  presume  both  that  the 
verdict  shall  be  similar,  and  that  the  judge  will 
certify  also.  There  are  many  circumstances 
to  induce  a  new  trial ;  there  has  not  been  a 
full  disclosure  of  facts ;  the  whole  truth  has 
not  been  told,  and  therefore,  justice  has  not 
been  done. 

Mr.  Allen,  contra.  On  the  point  first  ar- 
gued, though  the  last  that  was  made,  it  is  to 
be  observed  that  the  statute  *of  our  [*25<5 
State  is  a  transcript  of  that  of  James ;  the 
authorities,  therefore,  on  the  construction  of 
that,  will  govern  in  the  consideration  of  the 
present  case.  The  defendant,  to  avail  himself 
of  that  statute,  ought  to  show  that  he  is  an 
officer  within  its  meaning  ;  that  he  was  acting 
by  virtue  of  an  authority  from  the  justice,  or 
in  his  aid,  by  his  command.  If  he  does  not  do 
this,  he  cannot  avail  himself  of  the  statute. 
Money  et  al.  v.  Leach;  (3  Burr.,  1742.) 
Further,  if  the  defendant  is  not  shown  to  be 
liable,  in  consequence  of  neglect  in  complying 
with  the  justice's  command,  he  is  not  an  offi- 
cer within  the  meaning  of  the  law.  (Doug. , 
307.  )2  It  is  not  stated  that  he  received  the  exe- 
cution from  the  hands  of  the  justice  ;  nor  that 
he  was  an  officer,  nor  acting  in  pursuance  of 
any  authority,  nor  in  aid.  It  does  not  appear 
by  what  means  the  execution  came  into  his 
hands.  If  he  means  to  shelter  himself  under 
the  justice  of  the  peace,  he  must  show  a  con- 
nection or  privity  between  himself  and  the 
magistrate.  This  can  only  be  done  by  plead- 
ing right.  If  justice  has  not  been  done,  it  is 
the  party's  own  fault.  His  mispleading  is  the 
source  of  his  complaint.  When  the  constable 
was  asked  whether  he  did  not  proceed  upon  an 
execution,  it  was  a  justification  ;  and  as  no 
notice  had  been  given  that  it  was  intended  to 
be  relied  on,  the  plaintiff  was  not  prepared, 
and  might  have  been  prevented  from  doing 
away  its  force  by  showing  it  amounted  to 
nothing.  Not,  therefore,  having  done  what  the 
law  requires  in  such  a  case,  but  relying  on  the 
general  issue,  the  defendant  is  now  precluded. 
It  was  enough  for  the  plaintiff  to  prove  that 
the  defendant  did  imprison.  This  was  all  that 
could  be  thought  necessary  ;  the  plaintiff 
rested  his  case  at  that  point,  and  could  never 
imagine  it  would  be  attempted  to  introduce  a 
justification,  of  which  no  notice  had  ever  been 
intimated.  The  complaint,  therefore,  now 
made,  of  injustice  having  been  done,  could 
never  have  existed  had  the  defendant  adherred 
to  the  rules  of  practice.  The  testimony, 
therefore,  was  properly  overruled,  because, 
under  the  general  issue,  notice  of  justification 
ought  to  have  been  given.  The  witness  hav- 
ing been  the  plaintiff's  does  not  alter  the  mat- 
ter. If  the  defendant  is  about  to  draw  out 
from  *him  testimony  not  admissible,  [*257 
it  is  the  same  thing  as  if  endeavored  to  be 
given  by  a  witness  on  the  part  of  the  defend- 
ant (see  note,  ante,  p.  255),  and  the  plaintiff  has 
a  right  to  object.  The  court  will  not  open  a 
case  again  where  the  expense  of  going  to  a 
second  trial  will  amount  to  as  much  as  the 
damages  given. 

2.— That  was  an  application  to  enter  a  suggestion 
on  the  roll,  that  the  defendant  was  a  constable,  to 
entitle  to  double  costs,  the  verdict  having  been 
found  in  his  favor.  By  our  law  the  jury  who  try 
the  cause  assess  the  treble  damages  given.  Sec.  2. 
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LEWIS,  (7/i.  J.,  delivered  the  opinion  of  the 
court.  An  application  is  now  made  for  a 
n  nfre  de  now,  on  the  ground  of  misdirection 
on  the  second  point  of  defense. 

The  defendant  having  been  the  mere  bearer 
of  the  writ  (which  was  an  execution  in  his  own 
suit)  from  the  justice  to  the  constable,  can 
neither  be  consided  as  a  bailiff,  or  deputy, 


2.">8*1  *within  the  letter  or  spirit  of  the  statute, 
and,  of  course,  not  entitled,  under  the  general 
issus,  to  give  the  special  matter  in  evidence. 
by  way  of  justification.  The  testimony,  as  it 
was  offered,  was,  therefore,  properly  rejected. 
There  is,  however,  a  point  of  view  under 
which,  had  it  been  presented,  it  would  have 
been  proper,  and  ought  to  have  been  admitted. 
The  only  ground  on  which  the  liability  of  the 
defendant  is  contended  for  is  his  having 
directed  the  officer,  when  he  delivered  him  the 
process,  to  arrest  and  imprison  the  plaintiff. 
If,  then,  it  could  have  been  shown  that  the 
arrest  and  imprisonment  was  not  a  conse- 
quence of  his  instructions  to  the  officer,  but  in 
pursuance  of  a  competent  and  paramount 
authority,  his  plea  would  have  been  sub- 
stantiated, and  a  verdiet  would  have  passed 
for  him.  For  if  the  arrest  and  imprisonment 
was  the  effect  of  any  other  cause  than  the  in- 
structions he  gave  the  officer,  he  was,  em- 
phatically, not  guilty,  /and  it  was  not  a  case  for 
justification.  We  are,  therefore,  of  opinion, 
the  verdict  be  set  aside;  but  it  must  be  on  pay- 
ment of  costs,  as  no  misdirection  appears.  (See 
Schermerhorn  v.  Tripp,  2  Caines'  Rep.,  108,  n.)1 

New  trial,  on  payment  of  costs. 

Overruled—  2  N.  Y.,519. 

Cited  in—  19  Johns.,  63;  5  Wend.,  239;  3  Hill,  620. 


BAKER  AND  ROWLSON 

v. 
R.  AND  H.  ARNOLD. 

1.    When  Attorney  competent   Witness.     2.  Id. 
Indorser. 

An  attorney  in  a  suit  may  be  examined  as  a  wit- 
ness to  prove  the  state  of  an  instrument  when  put 
into  his  hands. 

1 — See,  also,  Code  of  Procedure,  sec.  149,  et  seq. 


An  indorsor  of  a  note  is  a  good  witness  to  prove 
the  indorsement  made  after  the  note  was  duo. 

Citations— 3  Johns.  Cas.,  185;  1  D.  &  E.,  296;  Hull. 
N.  P.,  284,  288;  Esp.  Dig.,  717;  Col.  Cas.,  38;  2  Dall. 
194 ;  Hob.,  199. 

A  SSUMPSIT  on  a  promissory  note,  by  the 
-Q-  indorsee  against  the  makers. 

This  cause  was  tried  before  Mr.  Justice 
Thompson,  at  the  Albany  Circuit,  in  Septem- 
ber, 1802.  The  plaintiffs  proved,  by  the  testi- 
mony of  their  attorney  in  the  suit,  the  hand- 
writing of  the  makers,  and,  by  another  wit- 
ness, that  of  the  indorser,  who  was  also  the 
original  payee.  Having  done  this,  they  there 
rested  their  case. 

The  defendants  relied  on  the  note's  having 
been  given  on  an  illegal  consideration,  and 
indorsed  after  it  was  due. 

To  substantiate  these  points  they  proposed 
to  examine  the  attorney  of  the  plaintiffs*  to  the 
following  questions : 

1.  Whether  he  had  ever  seen  the  note  before 
the  suit  was  brought  ? 

2.  Whether,  at  the  time  of  its  commence- 
ment, the  name  of  the  indorser  was  upon  it  ? 

This  was  resisted  by  the  counsel  for  the 
plaintiffs,  because  tending  to  a  disclosure  of 
facts  confidentially  communicated  to  the  wit- 
ness *as  attorney  *in  the  cause.  The  [*25J> 
defendants  then  said  that  they  would  confine 
the  question  to  the  witness's  own  knowledge, 
and  did  not  wish  to  extend  it  to  any  information 
derived  from,  or  communicated  by,  the 

2.— The  inadmissibility  of  attorneys  and  other 
practitioners  of  the  law  to  testify  to  facts,  the 
knowledge  of  which  they  have  acquired  from  the 
confidence  placed  in  them  as  professional  char- 
acters, being  the  privilege  of  the  client  (Wilson  v. 
Rastall,  4  D.  &  E.,  753),  whoever  stands  in  that  rela- 
tion is  within  the  rule  of  exclusion.  A  counsel, 
therefore,  who  has  moved  in  a  cause,  cannot  be  ex- 
amined as  to  the  subject  of  the  motion  (Curry  v. 
Walter,  1  Esp.  Itep.,  456) ;  nor  an  interpreter  between 
client  and  attorney,  as  to  the  communications 
which  passed  through  him.  Du  Barre  v.  Livette, 
Peake's  Cas.,  77.  Whatever  is  disclosed  for  the  pur- 
pose of  a  suit  is  a  communication  made  under  the 
protection  of  professional  confidence,  though  it  be 
only  by  way  of  asking  advice  (Wilson  v.  Rastall, 
ubi  sup.) ;  consequently,  the  relation  of  attorney 
and  client  may  commence  before  a  suit  be  insti- 
tuted (Galnsf  ord  v.  Grammar,  2  Campb.,  9),  and  will 
subsist  after  it  be  terminated.  Therefore,  though 
the  cause  in  which  the  communications  were  made 


NOTE.— Competency  of  witnesses — Parties  to  Mils 
and  notes— Privileged  communications. 

As  a  general  rule  a  party  to  a  negotiable  instrument 
cannot  invalidate  it  Ivy  his  own  testimony.  Colcman 
v.  Wise,  2  Johns.,  165;  Winton  v.  Saidler,  3  Johns. 
Cas.,  185 ;  Bank  of  U.S.  v.  Dunn,  6  Pet.,  51 ;  Hender- 
son v.  Anderson,  3  How.,  73 ;  Saltmarsh  v.  Tuthill, 
13  How.,  229;  Jones  v.  Coolidge,  7  Mass.,  199;  Fox  v. 
Whitney,  16  Mass.,  118 ;  Churchill  v.  Suter,  4  7d.,  156 ; 
Treonv.  Brown,  14  Ohio,  482;  Lincoln  v.  Fitch,  42 
Me.,  456 ;  Gaul  v.  Willis,  26  Pa.  St.,  259 ;  Walters  v. 
Wetherell,  43  111.,  388;  Harding  v.  Mott,  20  Pa.  St., 
469;  Haddock  v.  Wilmarth,  5  N.  H.,  181;  Walton  v. 
Shelley,  1  T.  It.,  296  (L.  Eng.  C.) 

This  rule  has  been  overruled  in  England  and  an 
indorser  or  other  party,  is  a  competent  witness  to 
any  fact  within  his  knowledge.  Jordaine  v.  Lash- 
brooke,  7  T.  R.,  601;  Brard  v.  Ackerman,  5  Esp., 
119. 

It  has  been  overruled  or  rejected  in  many  of  the 
States.  Stafford  v.  Rice,  5  Cow.,  23 ;  Bank  of  Utica 
v.  Hilliard,  Id.,  153;  Williams  v.  Walbridge,  3  Wend., 
415;  Freeman  v.  Brittin,  2  Harrison  (N.  J.)  191; 
Pecker  v.  Sawyer,  24  Vt.,  459 ;  Ringgold  v.  Tyson,  3 
Harris  &  J.  (Md.),  172 ;  Taylor  v.  Beck,  3  Rand.  (Va.), 
316;  Jackson  v.  Packer,  13  Conn.,  342;  Marston  v. 
Brackett,  9  N.  H.,  349;  Haines  v.  Dennett,  11  Id., 
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180 ;  Orr  v.  Lacey,  2  Doug.  (Mich.),  230;  Guy  v.  Hull, 
3  Murph.  (N.  C.),  150;  Knight  v.  Packard,  3  McCord 
(8.  C.),  71 ;  Slack  v.  Moss.  Dud.  (Ga.),  161 ;  Todd  v. 
Stafford,  1  Stew.  (Ala.),  199 ;  Parsons  v.Phipps,  4  Tex., 
341 ;  Bank  of  Mo.  v.  Hull,  7  Mo.,  273. 

Where  adopted,  the  rule  is  generally  limited  to  apply 
only  to  negotiable  paper  put  into  circulation  before 
maturity  or  dishonor.  Baird  v.  Cochran,  4  S.  &  R., 
397 ;  Thayer  v.  Grossman.  1  Met.,  416. 

It  does  not  apply  between  the  <n~iginal  parties.  Fox 
v.  Whitney,  16  Mass.,  118;  Bubier  v.  Pulsifler,  4 
Gray,  592. 

A  party  to  a  negotialrte  instrument  may  testify  as  to 
facts  not  tending  to  show  that  it  was  originally  void. 
Woodhull  v.  Holmes,  10  Johns.,  231;  Truscott  v. 
Davis,  4  Barb.,  495 ;  Buck  v.  Appleton,  14  Me.,  284 ; 
Pennypacker  v.  Umberger,  22  Pa.  St.,  492 ;  Warren 
v.  Merry,  3  Mass.,  27 ;  Van  Shaack  v.  Stafford,  12 
Peck,  565 ;  Smith  v.  McDow,  2  Conn.,  277. 

Professional  communications. 

On  grounds  of  public  policy,  an  attorney  cannot  be 
compelled  to  disclose  facts  coming  to  his  knowledge 
while  acting  as  the  legal  adviser  of  his  client.  The 
rule  extends  to  papers,  letters  and  entries.  For  a 
full  discussion  of  this  rule  and  its  limitations,  see 
Greenleaf  on  Ev.,  Vol.  I,  sec.  237  to  sec.  249. 
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plaintiffs.  The  witness  then  said  he  had  no 
knowledge  of  the  note  previous  to  his  being 
retained  by  the  plaintiffs,  nor  of  any  facts  or 
circumstances  relating  to  the  matter  in  ques- 
tion, excepting  such  as  had  been  confidentially 
communicated  to  him  by  the  plaintiffs  ;  but 
that  he  had,  prior  to  the  bringing  the  present 
.action,  instituted  a  suit  in  the  name  of  the  in- 
dorser  payee,  against  the  defendants,  which, 
on  account  of  some  unfair  practices  by  them, 
had  been  discontinued,  and  the  now  pending 
.action  commenced  shortly  after.  The  defend- 
ants then  called  the  indorser1  to  testify  that  the 
indorsement  was  made  after  the  note  fell  due. 
The  learned  judge,  however,  rejected  his  evi- 
dence upon  this  ground,  that  no  person  whose 
name  is  on  negotiable  paper,  and  has  given  it  a 
currency,  shall  be  permitted  to  impeach  it. 

The  counsel  for  the  defendants  then  urged 
that  they  would  waive  all  testimony  that  went 
to  impeach  the  note  in  any  respect,  or  the 
original  contract  between  the  parties,  or  to 
prove  that  payment  had  been  made.  That 
they  would  confine  their  question  to  this: 
•"  At  what  time  did  you  indorse  this  note?" 
But  his  honor  overruled  the  question,  as  im- 
proper. The  plaintiffs,  then,  to  repel  the  sug- 
gestions of  the  defendants,  and  to  prove  that 
they  had  treated  for  its  payment,  read  the  fol- 
lowing letter : 

"TROY,  March  4th,  1799. 

"  MR.  SYLVESTER  ROWLSON, 

"  SIR  : — On  my  return  home,  I  immediately 
informed  my  brother  of  the  conversation  that : 
had  passed  between  you,  Mr.  Baker  and  my- 
self, on  the  subject  of  our  business  ;  since 
which  we  have  been  round  to  all  our  friends, 
to  see  what  assistance  we  could  get  from  them, 
or  what  could  be  done  in  the  business,  and  I 
am  very  sorry  to  inform  you  that  we  find  it  a 
thing  impossible  to  raise  the  money,  as  the 
2OO*]  *situation  of  several  of  our  friends  is, 
in  some  respects,  like  our  own  ;  and  people  in 
general  here  are  so  much  embarrassed  that 

2.— When  an  indorser,  in  an  action  by  the  indorsee 
•against  the  milker,  is  called  to  testify  for  the  de- 
fendant, may  he  not  be  supposed  to  be  speaking 
against  his  own  interest,  and  rendering  himself 
liable  on  his  indorsement  ?  In  Charrington  v. 
Milner  (Peake's  Cas.),  an  iudorser  in  such  a  situation 
was  held  a  good  witness  to  prove  the  note  paid. 

"be  at  an  end,  a  person  who  stood  in  such  relation 
cannot  speak  to  those  facts  in  another  suit  (Du 
Barre  v.  Livette,  ulti  gup.;  Wright  v.  Mayer,  (5  Ves., 
Jun.,  280),  even  when  the  client  is  not  before  the 
court  (Rex  v.  Withers,  2  Campb.,  578) :  as  in  the  case 
of  an  action  for  an  escape,  brought  against  the 
sheriff,  the  attorney  for  the  original  defendant  can- 
not be  examined  to  prove  the  debt.  Sloman  v. 
Herne.,  2  Esp.  Rep.,  095.  Whether  the  information 
acquired  by  the  attorney  or  other,  be  by  seeing  or 
hearing,  is  immaterial ;  tne  law  is  the  same.  An  at- 
torney :cannot  testify  to  the  destruction  of  an  in- 
strument of  writing,  where  his  knowledge  is  de- 
rived from  his  own  eyesight,  if  he  was  then  acting 
as  an  attorney.  Robson  v.  Kemp,  5  Esp.  Rep.,  52. 
In  this  case  Lord  Ellenborough  held  that  he  was 
bound  to  be  silent  "as  to  all  which  took  place  in  the 
concoction  and  preparation  of  the  deed,  or  at  any 
other  time  not  connected  with  the  execution  of  it, 
he  being  an  attesting  witness.  But  Lord  Kenyon 
ruled  that  an  attorney  who  hud  prepared  a  bond  and 
mortgage  might  be  examined  to  prove  an  usurious 
consideration,  because  he  was.  "  as  it  were,  a  party 
to  the  original  transaction,  which  did  not  come  to 
his  knowledge  in  the  character  of  an  attorney." 
Duflin  v.  Smith,  Penke's  Cas.,  109.  What  an  at- 
torney obtains  his  knowledge  of,  as  to  the  times, 
names  and  dates  of  a  bill  of  exchange  put  into  his  I 
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it  is  impossible  to  get  them,  who  have  got 
any  money,  to  advance  any  upon  land  secu- 
rity, which  is  the  only  kind  in  our  power  to 
give  them,  and  I  know  of  no  possible  way  in 
which  we  can  pay  it,  unless  you  will  consent 
to  take  part  of  it  in  the  lands  that  I  proposed 
to  you.  If  you  will  consent  to  make  a  dis- 
count of  12£  per  cent,  on  the  note,  which 
is  £330,  this  currency,  and  will  take  two  lots 
of  the  land,  which  will  be  500  acres,  at  a  dol- 
lar, which  it  now  stands  us  in,  we  will,  by 
some  means  or  other,  turn  Mr.  Baker  out  the 
remainder  part  in  money,  say  $200,  and  the 
rest  in  such  property  as  he  can  realize.  I  wish 
you  would  show  this  to  Mr.  Baker,  and  if  he 
and  you  will  consent  to  it,  I  wish  you  would 
come  on  as  soon  as  you  possibly  can.  There 
will  be  no  occasion  for  his  coming,  as  you 
can  do  the  business  for  him  and  yourself  too. 
(Signed)  "RICHARD  ARNOLD." 

The  court  then  charged  in  favor  of  the 
plaintiffs,  and  the  jury  found  accordingly.  It 
was  now  moved  to  set  aside  the  verdict,  and 
grant  a  new  trial,  the  judge  having  rejected 
testimony  which  ought  to  have  been  re- 
ceived. 

Mr.  Woodworth,  for  the  defendants.  I  un- 
derstand there  has  been  a  decision  in  this 
court  corresponding  with  that  in  Walton  v. 
Shelly  (I  D.  &  E.,  296). 

THE  COURT.     There  has.8 

Mr.  Woodworth.  I  have,  however,  to  move 
to  set  aside  this  verdict  because  the  judge 
overruled  the  testimony  of  the  plaintiffs'  attor- 
ney, and  because,  though  the  authority  of 
Walton  v.  Shelly  be  admitted  to  its  full  extent, 
yet,  as  the  indorser  in  the  present  case  was 
not  called  to  testify  to  what  would  invalidate 
the  note,  he  was  not  within  the  letter  or  spirit 
of  the  case  relied  on.  With  respect  to  the 
first  point,  we  are  ready  to  concede  that 

2. — The  principle  that  a  party  to  negotiable  paper 
should  not  be  admitted  as  a  witness  to  impeach  it, 
after  having  prevailed  for  some  years,  and  been  sus- 
tained by  a  number  of  decisions,  was  overruled.  See 
P.  &  M -  Bank  of  Michigan  v.  Griffith,  5  Hill,  476 ; 
Stafford  v.  Rice,  5  Cow.,  23 ;  Bank  of  Utica  v.  Hil- 
lard,  5  Cow.,  153;  Williams  v.  Wallbridge,  3  Wend., 
415 ;  Traunott  v.  Davis,  4  Barb.,  495. 

hands  to  proceed  on,  from  the  delivery  of  the  bill  by 
his  client,  according  to  Lord  Ellenborough,  are  cir- 
cumstances to  which  he  cannot  be  interrogated. 
Brand  v.  Ackerman,  5  Esp.  Rep.,  176.  When  an  at- 
attorney  attests  a  deed  he  lays  aside  his  profes- 
sional character,  and  can  be  examined  in  the  same 
manner  as  any  other  witness  as  to  what  passed  at 
the  execution  of  it,  but  no  more.  Robson  v. 
Kemp,  uM  «wp.  As  the  rule  was  framed  for  the 
security  of  the  client,  as  to  the  instituting,  prose- 
cuting, or  defending  suits,  and  conducting  their 
business,  what  is  communicated  after  a  suit  is  at  an 
end  is  not  privileged.  Cobden  v.  Kendrick,  4  D. 
&  E.,  431.  Therefore,  a  former  attorney  of  a  de- 
fendant may  be  called  to  prove  an  offer  made 
through  him  to  the  plaintiff  to  settle  an  account, 
and  pay  a  sum  of  money  acknowledged  by  the  de- 
fendant to  be  the  plaintiff's  due  (Turner  v.  Railton, 
2  Esp.  Rep. ,  474) ;  and,  as  the  exclusion  of  his  testi- 
mony is  only  as  to  that  which  comes  from  his 
client,  he  may  be  examined  to  prove  the  contents 
of  a  notice  served  on  him  by  the  opposite  side. 
Spencelv  v.  Shultenburgh,7  East,  357. 

See,  also,  Coveney  v.  Tannahill,  1  Hill,  38;  Brandt 
v.  Klein,  17  J.  R.,  335;  Jackson  v.  M'Vey,  17  J.  R., 
330;  Jackson  v.  Burtis,  14  J.  R.,  391;  Jackson  v. 
Denison,  4  Wend..  558. 
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attorneys  and  counsel  are  not  to  disclose  those 
secrets  which  their  clients  communicate.  But 
in  this  case  he  was  not  called  on  to  testify  to 
any  such  circumstance.  Having  seen  the 
note,  he  was  asked  merely  whether  he  had  not 
seen  it  in  a  situation  different  from  that  in 
which  it  was  produced.  This  question,  there- 
20 1*]  fore,  *does  not  in  the  least  contravene 
the  general  rule.  He  might  have  seen  it  be- 
fore the  suit  was  brought,  without  indorse- 
ment, and  without  any  communication.  If 
so,  he  ought  to  have  been  interrogated  as  to 
that  fact.  Th^  boundaries  of  the  line  of  prac- 
tice in  this  respect,  are  accurately  laid  down 
in  the  books.  (Bull.  A7.  P.,  284,  Esp.  Dig.,  717.) 
"  The  rule  is  confined  to  cases  only  where  the 
attorney  is  called  to  prove  facts  communicated 
to  him  by  his  client,  in  the  course  of  business, 
and  instructing  him  professionally. 

"A  counsel  or  attorney  may  be  called  on  to 
prove  a  fact  of  their  own  knowledge,  of  which 
they  might  have  had  a  knowledge  without  be- 
ing counsel  or  attorney. 

"As  if  the  question  was  concerning  a  rasure 
in  a  deed,  they  may  be  examined,  whether 
they  ever  saw  such  deed  in  a  different  plight ; 
for  that  is  a  fact  of  their  own  knowledge,  but 
they  may  not  be  examined  as  to  expressions 
of  their  client."  Lord  Say  and  Self's  case,  de- 
cided 10th  of  Anne,  by  advice  of  all  the 
judges. 

"  So  if  they  are  to  be  examined  as  to  the 
true  time  of  the  execution  of  a  deed.  (Bull. 
N.  P.,  284.)  These  authorities  go  to  the  whole 
length  of  the  case  before  the  court.  No  com- 
munication was  desired  of  the  witness  as  an 
attorney.  "  Had  he  ever  seen  the  note  with- 
out indorsement  ?"  This  he  must  have  learned 
when  it  was  put  in  his  hands  ;  he  derived  his 
information  from  that  circumstance,  and  not 
from  any  communications  made,.  This,  there- 
fore, is  perfectly  analogous  to  the  rasure  in  the 
deed  ;  because,  the  inspection  of  the  paper 
furnishes  the  answer,  and  the  communications 
of  the  client  are  not  wanted.  No  confidence 
is  violated  ;  a  simple  fact,  arising  from  the 
attorney's  own  personal  observation,  is  all  that 
is  required.  The  object  of  the  inquiry  was  to 
obtain  the  true  time  of  the  indorsement ;  an 
object  in  perfect  harmony  with  the  case  put 
in  Buller,  of  an  examination  as  to  the  true 
time  of  executing  a  deed.  The  period  of  in- 
dorsement we  endeavored  to  show  both  by  the 
attorney  and  indorser.  We  alleged  it  to  have 
been  alter  the  commencement  of  the  suit ;  but 
the  testimony  of  both  our  witnesses  was  re- 
2O2*]  jected.  If  the  question  was  proper,  *we 
were  shut  out  from  our  defense,  and  this,  at 
once,  is  enough  to  warrant  a  new  trial.  On 
the  second  point  it  is  material  to  inquire 
whether  the  court  will  extend  the  rule  in 
Walton  v.  Shelly,  so  far  as  to  preclude  an  in- 
dorser from  speaking,  where  what  he  may  say 
does  not  go  to  invalidate  the  instrument,  and 
is,  therefore,  clearly  distinct  from  the  prin- 
ciple of  that  case.  It  is  necessary,  in  order 
to  determine  whether  the  evidence  was 
properly  refused,  to  observe  that  we  en- 
tirely disclaimed  every  pretense  of  invalidat- 
ing. All  we  did  was  to  aver  a  fact  which  gave 
us  a  right  to  defeat  this  suit.  So  that,  ad- 
mitting the  authority  of  Walton  v.  Shelly,  it 
does  not  apply  here.  To  show  this  it  may, 
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perhaps,  be  necessary  to  investigate  what  is 
the  point  of  the  rule  as  then  laid  down  :  it 
vrt-iiK  to  have  been  founded  on  public  policy. 
By  examining  the  defense  in  that  case,  and 
those  of  a  similar  description,  it  will  appear 
that  it  went  to  destroy  the  contract,  and, 
therefore,  the  court  said  a  man  who  has  sent 
a  note  abroad  shall  never  contradict  the  instru- 
ment he  has  contributed  to  render  current, 
and  thus  vitiate  it  in  the  hands  of  an  innocent 
holder.  If  the  principle  bef-ound,  anindorser, 
if  examined  for  this  purpose,  should  be  re- 
jected. But  here  no  attempt  was  made  to  set 
aside  the  note  ;  no  tendency  towards  affecting 
public  policy  is  to  be  seen.  The  aim  of  tin- 
defendants  was  to  impeach  the  practice  of  the 
attorney,  and  prove  that  issue  was  joined  be- 
fore the  right  of  action  accrued.  The  plaint- 
iffs must  know  when  their  right  commenced, 
and  to  evince  that  does  not  touch  the  instru- 
ment or  consideration.  An  indorser  may 
testify  to  collateral  facts,  unconnected  with 
the  validity  of  the  paper.  He  may  prove  pay- 
ment ;  for  that  does  not  destroy  what  he  has 
made  current.  Therefore,  policy  is  out  of  the 
question  ;  if  it  be  admitted  to  operate  at  all,  it 
must  in  favor  of  the  defendants.  When  the 
|  plaintiffs  commenced  their  action  they  knew 
i  they  had  not  any  right.  The  indorsement  was 
j  afterwards  made  to  do  away  the  equitable  and 
|  legal  claims  the  defendants  had,  to  set  off 
what  might  be  due  to  them  from  him  who 
had  demands  against  them.  To  the  note  itself 
it  is  immaterial  when  the  indorsement  was 
made,  whether  before  or  after  *it  was  [*2O3 
due  ;  but  to  the  defendants  it  is  material  in  the 
highest  degree,  for  it  either  affords  or  takes 
away  their  only  means  of  defense.  Before  the 
decision  in  Walton  v.  Shelly,  any  disinterested 
person,  not  infamous,  nor  incapable  of  beingr 
sworn,  was  a  competent  witness,  leaving  his 
credibility  to  the  jury.  It  was  not  till  then 
that  the  principle  was  narrowed.  But  as  this 
case  steers  clear  of  impeaching  the  validity  of 
the  note,  the  indorser  ought  to  have  been  re- 
ceived. The  letter  of  the  defendants  does  not 
impair  their  defense.  If  the  plaintiffs  had  not 
a  right  of  action  when  they  commenced  their 
suit,  for  want  of  an  indorsement,  the  letter 
does  not  cure  the  defect,  and  work  as  an  in- 
dorsement. It  was  written  under  an  idea  of 
the  note  being  indorsed,  and  that  the  plaint- 
iffs were  legally  entitled  to  sue.  If  it  turn  out 
to  be  otherwise,  the  misconception  will  not 
vary  the  rule  of  law  which  ordains  that  all 
plaintiffs,  to  warrant  their  appeal  to  a  court  of 
justice,  must  have  a  lawful  claim  to  what  they 
demand. 

Mr.  Henry,  contra.  Two  points  are  raised 
for  discussion.  The  first  relates  to  the  com- 
petence of  the  plaintiffs'  attorney  to  prove  the 
state  of  the  note  at  the  time  of  the  institution 
of  the  suit.  The  second  to  the  competence  of 
the  indorser  to  establish  that  the  note  was  in- 
dorsed after  it  was  due.  On  the  first  point 
the  law  has  been  correctly  stated.  Whatever 
facts  have  come  to  the  attorney's  knowledge 
by  confidential  communication,  he  cannot  be 
obliged  to  disclose ;  but  to  facts  derived 
aliunde,  or  from  his  own  observation,  he  may 
be  compelled  to  testify.  The  application  of 
i  this  rule  is  the  only  dispute.  The  attorney 
!  expressly  declares  lie  had  no  knowledge  of  the 
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note  before  the  commencement  of  the  suit, 
and  such  only  as  was  confidentially  communi- 
cated by  the  plaintiffs.  There  can,  therefore, 
be  no  doubt  as  to  not  admitting  him  to  prove 
the  time  of  the  indorsement.  The  authority 
from  Buller  makes  for  the  exclusion.  There 
the  rasure  was  made  after  the  deed  came  into 
the  attorney's  hands,  and,  consequently,  the 
information  could  not  have  been  derived'  from 
his  client,  but  from  his  own  observation. 
Where  an  attorney  witnesses  a  deed,  he  stands 
in  the  same  relation  to  both  parties,  and  is  put 
2G4*]  there  for  the  very  *purpose  of  testify- 
ing. From  the  course  of  the  transaction,  it 
appears  the  fact  inquired  into  could  have  been 
known  by  the  plaintiffs'  attorney  only  from 
committing  the  note  to  him  to  bring  the  action  ; 
this,  therefore,  is  a  confidential  communica- 
tion. As  to  the  second  point,  the  principle  on 
which  the  testimony  of  the  indorser  was  re- 
fused is  exactly  that  of  Walton  v.  Shelly,  in  1 
D.  &  E. ,  and  Winton  v.  Saidler,  in  this  very 
court,  July,  1802.  Every  argument  from 
policy  to  be  drawn  from  those  cases  is 
applicable  to  this.  If  the  indorser  is  to  show 
that  the  indorsement  was  made  after  the  note 
was  due,  he  may  totally  defeat  the  recovery. 
For  it  lets  in  all  equities  which  might  be  urged 
against  the  original  holder,  and  may,  in  effect, 
destroy  the  note,  under  the  pretense  of  not 
impeaching  it.  If  so^then  the  rule  of  policy 
is  as  strong  in  one  case  as  the  other.  In  addi- 
tion to  this,  the  defendants,  by  the  letter  of 
Richard  Arnold,  acknowledge  the  debt,  and 
offer  a  mode  of  liquidation.  The  effect,  there- 
fore, is  not  only  to  recognize  the  debt,  and  the 
right  of  the  plaintiffs,  but  to  waive  every  ob- 
jection as  to  consideration  and  time  of  indorse- 
ment. It  is  a  plain  avowal  that  the  merits  are 
with  the  plaintiffs,  and  surely  the  court  will 
not  grant  a  new  trial  to  hazard  that  to  which 
the  defendants  allow  we  are  entitled. 

Mr.  Spencer,  in  reply.  It  would  seem  from 
the  arguments  of  the  opposite  counsel,  that 
our  only  view  was  to  show  that  the  right  to 
sue  accrued  after  the  action  brought ;  the  ob- 
ject really  is  to  prevent  our  being  excluded 
from  our  equities  by  an  indorsement  after  the 
note  was  payable,  and  to  let  in  proof  that  this 
was  one  of  the  Susquehanna  notes,  which  have 
been  set  aside  whenever  presented.  The  court 
will  perceive  that  there  was  a  former  suit  in 
the  name  of  the  original  payee  ;  that,  however, 
was  discontinued,  because  a  verdict  could  never 
have  been  obtained  in  it,  the  present  action  then 
commenced,  and  a  subsequent  indorsement 
made.  That  the  knowledge  of  this  was  con- 
fidential, is  a  mere  supposition  of  the  attorney, 
He  imagines,  because  the  note  was,  before 
institution  of  the  action,  put  into  his  hands 
26£>*]  without  an  indorsement,  that,  there- 
fore, its  being  afterwards  indorsed,  was  a  con- 
fidential communication.  We  deny  that ;  and 
so,  though  we  allow  the  cases  of  Walton  v. 
Shelly  and  Winton  v.  Saidler,  we  contend 
against  their  applicability  to  this  now  before 
the  court. 

26(>*]  *TIIOMPSON,  J.  This  application  is 
made  on  the  following  grounds: 

1.  That  the  inquiry  offered  to  be  made  of 
the   plaintiffs'  attorney  was  improperly  over- 
ruled by  the  court. 
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2.  That  the  testimony  of  Roswell  Lombard, 
the  indorser,  ought  to  have  been  admitted 
under  the  circumstances  mentioned  in  the  case. 

With  respect  to  the  first  point,  I  think  the 
inquiry  offered  to  Be  made  of  the  plaintiffs' 
attorney  was  manifestly  improper,  and  to 
have  permitted  it  would  have  been  a  viola- 
tion of  the  rule  which  the  policy  of  the 
law  has  adopted,  that  an  attorney  shall 
not  be  permitted  to  betray  a  secret  with  which 
he  has  been  entrusted  by  his  client.  This  is 
the  privilege  of  the  client,  and  not  of  the  at- 
torney. It  is  necessary  to  be  strictly  observed, 
in  order  to  protect  a  party  in  the  full  disclosure 
of  all  the  circumstances  relative  to  his  cause, 
without  the  hazard  of  having  them  divulged. 
This  restriction,  however,  does  not  extend  to 
facts  that  come  to  the  attorney's  knowledge 
before  his  retainer,  or  to  information  derived 
from  any  other  source  than  from  his  client. 
The  inquiry  offered  to  be  made  from  the  at- 
torney was,  whether  the  note  on  which  the 
suit  was  founded  was  indorsed  to  the  plaintiffs 
when  the  suit  was  commenced,  with  the 
avowed  object  of  falsifying  the  indorsement, 
and  showing  the  note  to  be  given  for  an  illegal 
consideration.  To  judge  if  Mr.  Bacon  could 
answer  this  question,  it  becomes  *ma-  [*267 
terial  previously  to  know  at  what  time,  and 
from  whom,  he  derived  his  information ;  if 
from  his  client,  and  after  the  commencement 
of  the  suit,  or  after  he  was  retained  to  prose- 
cute it,  the  inquiry,  I  think,  would  have  been 
improper.  Mr.  Bacon,  on  examination,  de- 
clared that  he  knew  nothing  respecting  the 
note  previous  to  his  being  retained  iu  the  cause, 
and  that  all  his  information  relative  to  it  was 
derived  from  his  client.  The  authorities  cited 
from  Buller  and  Espinasse,  instead  of  con- 
travening the  rule  above  laid  down,  are  in 
direct  confirmation  of  it.  The  cases  there  put 
suppose  the  attorney  a  witness  to  a  deed  pro- 
duced in  the  cause,  in  which  case  he  may  be 
examined  as  to  the  time  of  execution.  So,  if 
the  question  was  about  a  rasure  in  a  deed,  or 
will,  he  might  be  asked  whether  he  had  ever 
seen  such  deed  or  will  in  any  other  plight. 
And  the  reason  why  such  question  might  be 
asked  is  at  the  same  time  given,  to  wit,  be- 
cause they  are  facts  of  his  own  knowledge, 
not  derived  from  his  client,  which  manifestly 
shows  the  inquiry  was  relative  to  facts  which 
came  to  his  knowledge  previous  to  his  retainer, 
or  in  some  other  way  than  from  his  client. 
Was  that  the  case  in  the  present  instance? 
Directly  the  reverse.  The  attorney  expressly 
declared  that  all  his  knowledge  respecting  tlie 
business  was  derived  from  his  client. 

The  next  question  for  examination  is 
whether  Roswell  Lombard,  the  indorser  of 
the  note,  was  a  competent  witness  to  falsify 
his  own  indorsement,  and  prove  that  it  was 
made  after  it  fell  due,  and  also  after  the  com- 
mencement of  the  present  action,  with  the 
avowed  object  of  showing  that  it  was  made  on 
an  illegal  consideration,  and,  of  course,  void 
ab  tnitw.  This  point  I  think  settled  by  the 
principles  adopted  by  this  court  in  the  case  of 
Winton,  v.  Saidler  (July  Term,  1802).  In  that 
case,  according  to  my  understanding  of  it,  the 
court  decided,  that  upon  principles  of  public 
policy,  a  person  whose  name  appeared  upon  a 
negotiable  note,  and  who  had  contributed  to 
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give  it  currency  and  circulation,  .should  not  be 
admitted  as  a  witness  to  invalidate  it.  In  that 
rase  t  lie  witness  was  called  to  prove  the  note 
was  made  upon  an  usurious  consideration,  and 
of  course  void  in  the  hands  of  an  innocent  in- 
dorser.  In  the  present  case,  the  object 
U<>8*]  *avowed  was  general,  to  show  the  note 
was  illegal  and  void.  It  is  not  explicitly  stated 
whether  the  illegality  of  the  note  was  to  be 
proved  by  the  iudorser  or  by  other  testimony. 
If  by  the  former,  he  would  most  clearly  be  in- 
competent within  the  decision  in  the  case  of 
Wiitton  v.  Saidler;  and  I  cannot  discover  why 
the  same  principles  of  policy  do  not  exist  to 
exclude  him  from  proving  a  collateral  fact, 
for  the  express  purpose  of  destroying  the  note. 
The  note  purports  to  have  been  indorsed  be- 
fore it  fell  due.  The  fact  to  be  established  by 
the  indorser  was  that  it  was  transferred  after 
it  fell  due,  and,  of  course,  open  to  impeach- 
ment. This  was  an  indispensable  prerequisite ; 
it  was  an  entering  wedge  to  effect  its  destruc- 
tion. If  this  note  was  founded  on  an  illegal 
consideration  the  same  malady  would  attend 
it,  if  it  should  pass  through  the  hands  of  a 
dozen  innocent  indorsees,  who  had  taken  it  in 
full  confidence  that  it  was  what  it  purported 
to  be  ;  and  having  been  indorsed  before  it  fell 
due,  the  consideration  could  not  be  impeached. 
For.  the  protection,  therefore,  of  innocent  in- 
dorsees, I  think  a  party  to  a  note  ought  not  to 
be  permitted  to  give  the  lie  to  his  own  acts, 
and  contribute  to  the  destruction  of  a  negotia- 
ble note  which  he  has  circulated  as  genuine  in 
all  its  parts.  To  say  that  a  party  to  a  note 
shall  be  competent  to  open  the  door,  and  pro- 
gress one  step  towards  the  destruction  of  his 
own  paper,  and  there  stop,  and  become  incom- 
petent, will,  I  think,  be  productive  of  uncer- 
tainty and  endless  confusion,  and  will  require 
refinements,  and  distinctions,  too  nice  and 
subtle  for  general  rules  of  evidence.  If  Ros- 
well  Lombard  was  the  witness  to  prove  the 
illegality  of  the  note,  he  was  an  incompetent 
witness  within  the  terms  of  the  decision  in 
Wi'nton  v.  Saidler.  If  he  was  called  to  prove  a 
collateral  fact,  indispensably  necessary  to  be 
established,  and  thus  aid  and  assist  in  invali- 
dating his  own  paper,  I  think  he  was  incom- 
petent within  the  reason  and  spirit  of  that 
decision.  It  remains  only  to  be  examined, 
whether  he  ought  not  to  have  been  admitted, 
after  the  defendants'  counsel  had  waived  all 
pretense  of  impeaching  this  note,  or  showing 
it  had  been  paid,  and  confined  themselves  to 
the  simple  inquiry,  whether  the  note  was  in- 
269*]  dorsed  *af  ter  the  commencement  of  the 
suit.  I  think,  considering  it  merely  as  an 
abstract  question,  the  witness  was  incompetent 
to  answer  it.  But  the  defendants  here  had 
abandoned  all  defense  on  the  merits,  and  the 
only  object  in  view  being  to  turn  the  plaintiffs 
round  to  a  second  action,  every  fair  and  rea- 
sonable presumption  ought  to  be  made  in 
favor  of  the  recovery.  If  the  plaintiffs  were 
in  possession  of  this  note,  as  their  own  property, 
and  in  their  own  right,  when  they  commenced 
their  suit,  the  simple  act  of  indorsing  (see 
this  principle  acknowledged,  Smith  v.  Pick- 
ering, Peake's  N.  P.  Cas.,  50),  and  thereby 
complying  with  the  forms  of  law  afterwards, 
ought  not  to  be  their  action.  It  is  not  pre 
sumable  they  could  commence  a  suit  on  this 
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note  before  they  had  it.  Independent  of  this, 
however,  it  appears  from  the  case  that  on  the 
4th  of  March,  1799,  sometime  previous  to  that 
when  the  indorsement  even  purports  to  have 
been  made,  the  defendants,  by  letter,  recog- 
nized the  plaintiffs'  right  to  this  note,  made 
propositions  for  payment,  and  treated  them  in 
every  respect  as  the  real  owners.  Under  these 
circumstances,  I  think  the  time  when  the  in- 
dorsement was  in  fact  made,  whether  before 
or  after  the  commencement  of  the  suit,  would 
have  been  immaterial.  And  it  never  can  be 
sufficient  grounds  for  granting  a  new  trial,  to 
ascertain  an  immaterial  fact. 

I  am,  therefore,  of  opinion  that  the  plaint- 
iffs ought  to  have  judgment  upon  the  verdict  of 
the  jury. 

LIVINGSTON,  J.  The  defendants,  on  the 
trial  of  this  cause,  insisted  that  the  note  was 
indorsed  after  commencement  of  the  suit,  and 
to  prove  this  fact  produced  the  indorser, 
whose  testimony  was  not  received.  Whether 
the  indorser  be  a  proper  witness  for  this  pur- 
pose, is  unnecessary  now  to  decide.  There  is 
great  danger  in  permitting  anyone  whose 
name  appears  on  the  note,  which  is  the  subject 
of  controversy,  to  be  a  witness  at  all.  The 
court  will  not  receive  him  to  impeach  its 
validity  ;  and  when  a  fit  occasion  offers,  it  will 
merit  serious  consideration  whether  it  will  not 
be  best  to  exclude  him 'altogether.  It  is  true 
that  a  man  who  comes  forward  merely  to 
prove  when  he  put  his  name  on  a  note,  does 
not  excite  so  much  detestation,  as  one  who 
basely  obtrudes  himself  *to  destroy  a  [*27O 
security  to  which  he  has  given  currency,  by 
affirming  that  it  was  given  on  an  illegal,  or 
withoutany,  consideration.  The  rule  of  the  civil 
law,  therefore,  which  says  namo  alUfjans  tniam 
turpitudiem  est  audiendus,  is  adopted  both  in 
England  and  in  this  State  ;  so  also  in  Pennsyl- 
vania, the  indorser  and  original  payee  was  not 
permitted  to  invalidate  his  own  instrument  by 
establishing  a  want  of  consideration,  although 
he  was  a  certificated  bankrupt  and  not  inter- 
ested. (2  Dall.,  194.)  For  my  part,  it  would 
give  me  less  offense  to  see  such  a  man  expiat- 
ing his  fraud  and  effrontery  in  a  pillory,  than 
attesting  heaven,  in  the  sanctuary  of  justice,  to 
the  truth  of  asseverations  which  at  once  evince 
his  turpitude  and  destroy  his  credit.  Even  in 
the  case  before  us,  the  payee  was  to  prove  a 
fact  different  from  the  import  of  his  indorse- 
ment, which,  when  not  dated,  is  supposed  to 
be  made  on  the  same  day  with  the  note,  and  is 
generally  so  alleged  in  declarations.  There 
was,  then,  some  degree  of  turpitude  in  first 
putting  his  name  on  a  note  to  enable  the 
plaintiffs  to  recover,  and  then  appearing  at  the 
trial  to  destroy  a  right  of  action  created  by 
himself.  But  without  hazarding  an  opinion 
on  this  point,  I  think  the  fact  offered  to  be 
proved,  considering  the  use  to  be  made  of  it, 
was  irrelevant.  It  is  conceded  that  the  defend- 
ants did  not  wish  to  ascertain  the  precise  time 
of  the  indorsement  with  a  view  to  any  sub- 
stantial defense,  of  which  the  makers  might 
have  availed  themselves  against  the  payee,  or 
against  the  indorser,  if  the  negotiation  took 
place  after  the  note  fell  due.  Their  sole  ob- 
ject was  to  show  that  the  plaintiffs  were  pre- 
mature in  the  commencement  of  their  suit ; 
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because  at  the  time  there  was  no  indorsement 
to  the  note.  The  effect  of  this  would  be  to 
drive  the  plaintiffs  to  another  action,  in  which 
it  is  admitted  they  must  succeed.  This  being 
the  avowed  object,  the  testimony  was  properly 
rejected.  It  is  not  to  be  presumed  that  any 
man  will  institute  an  action  on  a  note  not  in 
his  possession,  and  iu  which  he  has  no  interest. 
Such  an  attempt  can  only  be  followed  by  cer- 
tain defeat  and  considerable  expense.  But  a 
note  may  be  delivered  to  the  plaintiffs  before 
271*]  a  suit  be  commenced,  *and  the  payee 
neglect  to  indorse  it.  Why  should  a  court,  in 
such  case,  prevent  the  plaintiff's  title  being 
perfected  by  a  subsequent  indorsement,  and 
thus  protect  himself  .against  the  heavy  incon- 
venience of  discontinuing  his  suit,  or  suffering 
a  nonsuit,  on  the  payment  of  costs'?  A  plaintiff 
is  permitted  to  fill  up  a  blank  indorsement,  or 
strike  it  out  altogether  in  court,  to  facilitate  a 
recovery ;  but  never  is  an  inquiry  made  into 
the  real  time  of  making  an  indorsement,  unless 
for  the  purpose  of  showing  the  consideration 
illegal,  as  between  the  original  parties,  or  to 
pave  the  way  for  a  defense  which  cannot  be 
used  against  a  holder  who  receives  it  bonafidv, 
and  before  it  falls  due.  If  the  defendants  had 
not  abandoned  this  ground,  the  proof  would 
have  been  proper,  and  it  would  only  remain 
to  say  whether  it  could  be  made  by  an  in- 
dorser ;  but,  having  expressly  waived  every 
defense  arising  from  the  lateness  of  the  in- 
dorsement, the  evidence,  in  my  judgment, 
was  inadmissible.  The  rule  I  adopt  is  this  : 
that  a  court  will  ever  presume  an  indorsement 
to  have  been  in  season,  and  admit  no  evidence 
to  the  contrary,  unless  as  introductory  to  a 
defense  on  the  merits,  but  never  for  the  single 
purpose  of  showing  the  suit  was  prematurely 
commenced.  I  had  rather  let  the  payee  come 
in  at  the  trial  and  put  his  name  on  the  note  for 
the  furtherance  of  justice  than  open  a  door  to 
investigations  of  this  kind. 

But  as  the  defendants  did  not  relinquish  the 
defense  arising  from  an  illegal  consideration 
until  all  their  testimony  to  this  point  was  re- 
jected, it  may  be  well  to  inquire  whether  the 
source  from  which  it  was  offered  to  be  drawn 
was  proper. 

Mr.  Bacon,  the  plaintiff's  attorney,  was  pro- 
duced only  to  ascertain  the  time  of  the  indorse- 
ment. Whether  his  relation  to  the  parties  ex- 
empted him  from  answering  the  questions  pro- 
posed, is  not  absolutely  necessary  to  decide  ; 
because,  in  the  view  which  I  have  taken  of 
this  subject,  these  questions  were  impertinent, 
unless  the  illegality  of  the  contract  could  be 
established.  I  think,  however,  that  the  judge 
did  right  in  imposing  silence  on  him  after  his 
declaration  "  that  he  had  no  knowledge  of  the 
1372*]  note,  previous  *to  his  being  retained, 
nor  of  any  circumstance  relating  to  the  matter 
in  question,  but  such  as  had  been  confidentially 
communicated  by  the  plaintiffs."  The  right 
which  clients  have  to  the  secrecy  of  their 
counsel  produces  confidence  and  a  full  dis- 
closure of  every  fact  necessary  to  the  latter's 
forming  a  just  estimate  of  their  several  cases  ; 
courts,  therefore,  are  careful  that  this  trust 
*hall  not  be  abused,  and  will  not  permit  even 
willing  witnesses,  when  thus  connected,  to  dis- 
close matters  frankly  confided  to  them  in 
moments  of  doubt  and  difficulty.  Whether  he 
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might  have  derived  his  information  from  other 
sources  is  here  an  immaterial  inquiry  ;  because 
it  is  proved  to  have  come  directly  from  his 
client.  Mr.  Bacon  might  have  advised  the 
plaintiffs  that  they  had  a  right,  being  in  pos- 
session of  the  note,  to  commence  an  action,  al- 
though it  was  not  then  indorsed,  and  take  their 
chance  in  getting  the  payee's  indorsement 
afterwards.  The  fact,  then,  of  its  being  un- 
indorsed  at  the  time  of  bringing  the  action, 
if  such  were  the  case,  was  a  secret  intrusted 
confidentially  to  Mr.  Bacon,  and  he  ought  not 
to  be  permitted,  after  giving  such  advice,  and 
bringing  the  action,  to  defeat  a  recovery  by  his 
own  testimony.  I  can  hardly  conceive  a  case 
in  which  the  privilege  of  a  client  more  power- 
fully interposes  itself  than  in  the  one  before  us. 

The  only  witness,  then,  by  whom  the  con- 
tract could  have  been  impeached,  was  the  in- 
dorser  ;  and  he,  being  a  party  to  it,  was  prop- 
erly rejected. 

Upon  the  whole,  my  opinion  is  that  as  no 
one  was  produced  to  invalidate  the  note,  which 
at  one  time  was  the  only  defense  set  up,  but 
the  indorser,  and  as  his  testimony  could  not  be 
received  consistent  with  our  decision  in  Win- 
ton  v.  Saidler,  it  became  improper  to  show 
when  the  note  was  indorsed  merely  for  the 
purpose  of  compelling  the  party  to  bring  a 
new  action.  This  principle  is  recognized  bv 
this  court  in  the  case  of  Platt  v.  Plait,  in  April 
Term,  1795.  Col.  Cas.,  36,  and  Hob.,  199, 
cited  in  favor  of  it.  "It  is  regularly  true," 
says  that  authority,  "  that  if  the  plaintiff  will 
himself  discover  to  the  court  anything  where- 
by it  may  appear  that  he  had  no  cause  of 
action  *when  he  commenced  it,  his  trial  [*2  73 
shall  abate  ;  of  his  own  showing  it  was  against 
him."  On  this  our  court,  without  coming  to 
a  decided  judgment,  intimated  that  the  de- 
fendant could  not  avail  himself  of  any  such 
matter  by  plea,  unless  the  plaintiff  himself 
discover  he  had  no  cause  of  action  at  its  com- 
mencement. And  if  not  by  plea,  a  fortiori,  he 
ought  not  to  be  allowed  to  give  it  in  evidence. 
That  I  may  be  well  understood,  I  think  it 
proper  to  repeat,  that  from  the  whole  of  this 
case,  which  is  not  very  accurately  drawn,  it- 
appears  that  the  defendant  had  no  other  wit- 
ness to  impeach  the  consideration  of  this  note 
but  the  payee,  and  that  as  he  was  properly  re- 
jected, or  could  not  be  admitted  for  that  pur- 
pose, the  defendants,  in  pursuing  the  inquiry 
as  to  the  real  time  of  the  indorsement,  had  no 
other  object  in  view  but  to  turn  the  plaintiffs 
round,  by  showing  the  action  was  prematurely 
commenced  ;  for  which  single  purpose  I  should 
have  admitted  no  witnesses  whatever  to  estab- 
lish that  fact.  For  these  reasons,  and  as  no 
injustice  appears  to  be  done,  I  am  against  a 
new  trial. 

RADCLIFF,  J.  The  note  on  which  this  action 
is  brought  fell  due  on  the  31st  March,  1799,  or 
at  the  end  of  the  three  days  of  grace  there- 
after. The  indorsement  is  dated  the  30th 
March,  1799. 

It  appears  that  on  the  4th  March,  1799,  and 
previous  thereto,  there  were  negotiations  be- 
tween the  plaintiffs  (who  afterwards  became 
the  indorsees)  and  the  defendants  respecting 
the  payment  of  the  note  :  and  also  that  a  suit 
had  been  commenced  before  the  present  suit, 


278 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1803 


in  the  name  of  Lombard,  the  payee,  and  dis- 
continued on  account  of  some  unfair  practice 
by  the  defendants,  as  was  alleged  byoneof  the 
witnesses.  This  evidence  was  not  objected  to, 
and  these  circumstances  proved  that  the  plaint- 
iffs were  privy  [to  the  original  transaction,  or 
acted  as  trustees  for  Lombard,  the  paj'ee.  On 
this  ground  alone,  I  am  of  opinion  enough  was 
shown  to  entitle  the  defendants  to  go  into  evi- 
dence of  the  consideration  of  the  note. 

But  the  principal  point  I  think  is  that  Lom- 
bard was  a  competent  witness  to  prove  the 
274*]  time  the  indorsement  was  *actually 
made.  This  would  not  impeach  the  validity 
of  the  note,  and,  therefore,  is  not  within  the 
decision  of  Walton  v.  Slwlly  nor  of  Winton  v. 
Sautter,  the  latter  of  which  was  determined  in 
this  court.  It  was  merely  preliminary  proof, 
which,  if  it  appeared  that  the  note  had  been 
indorsed  when  overdue,  would  have  enabled 
the  defendants  to  go  into  other  evidence  to  im- 
peach it.  If  no  other  evidence  could  be  pro- 
duced to  that  effect,  the  note  would  still  be 
valid,  and  the  plaintiffs  would  be  entitled  to 
recover.  The  idea  of  policy  on  this  subject 
appears  to  me  to  be  carried  beyond  the  reason 
of  the  rule. 

I  also  think  that  the  questions  put  to  the  plaint 
iffs'  attorney,  whether  he  had  before  seen  the 
note,  and  whether  the  name  of  Lombard  was  in- 
dorsed upon  it  at  the  time  of  commencing  this 
suit,  ought  to  have  been  answered.  It  would 
not  have  been  a  disclosure  of  the  secrets  of  his 
client,  within  the  sense  of  the  rule  which  pro- 
hibits or  excuses  an  attorney  from  making  such 
disclosure.  He  was  not  asked  to  discover  any- 
thing communicated  confidentially,  but  to  an- 
swer a  fact  which  he  must  have  known  from 
his  own  observation,  and  which,  from  its  nat- 
ure, could  not  be  a  secret  intrusted  to  him. 
The  indorsement  or  transfer  of  a  note  is  a 
public  act,  and  the  discovery  by  an  attorney 
whether  it  existed  or  not,  ought,  I  think,  not 
to  be  liable  to  this  objection.  The  authority  of 
Buller,  which  has  been  mentioned,  is,  in  my 
view,  to  the  same  effect.  (Bull.  N.  P.,  p.  284, 
288;  Esp.  Dig.,  717.)  I  am,  therefore,  of 
opinion  there  ought  to  be  a  new  trial. 

KENT,  J.  The  motion  to  set  aside  the  ver- 
dict in  this  cause  rests  upon  two  grounds  : 

1 .  That  the  court  overruled  certain  questions 
from  being  put  to  the  plaintiffs'  attorney  as  a 
witness. 

2.  That  they  rejected  the  indorser  as  an  in- 
co  npetent  witness  for  the  purpose  for  which 
he  was  called. 

With  respect  to  the  second  point  (for  I  shall 
pass  by  the  first  at  present  as  unnecessary  to 
be  considered),  I  do  not  think  that  the  decisions 
of  this  court  in  the  cases  of  Winton  v.  Saldler, 
and  Stewarts  v.  Currie  (July  Term,  1802)  go  so 
far  as  to  warrant  a  rejection  of  the  indorser  in 
275*]  the  present  instance.  *In  those  cases, 
the  maker  of  the  note  in  the  one,  and  the  in- 
dorser in  the  other,  were  offered  to  prove  the 
note  to  have  been  usurious.  Those  witnesses 
were,  therefore,  called  to  invalidate  the  paper 
they  had  signed.  So,  in  the  case  of  Walton  v. 
Shelly  (1  D.  &  E.),  upon  the  authority  of  which 
I  presume  the  above  decisions  of  this  court 
were  founded,  the  indorser,  who  was  rejected, 
was  called  to  prove  the  note  void  by  reason  of 
usury. 
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In  all  those  cases  the  testimony  of  the  wit- 
ness produced  went  directly  to  destroy  the 
paper.  Here  the  question  went  no  further 
than  to  defeat  the  present  action,  by  showing 
that  it  had  been  prematurely  brought.  Proof 
that  H  note  was  indorsed  after  it  was  due, 
might  indeed  let  in  the  party  to  an  examina- 
tion of  the  consideration.  But  this  conse- 
quence does  not  necessarily  follow.  The  ob- 
ject of  the  party  may  be  merely  to  set  up  as  a 
defense  payment  to  the  original  payee.  And 
if  it  did  necessarily  follow,  still  it  ought  not  to 
exclude  the  witness,  because  the  testimony 
that  he  gives  does  not  violate  the  sanction 
which  his  name  had  given  to  the  paper.  The 
sanction  his  name  gives  is  that  the  paper  is 
valid,  because  the  transaction  is  legal  and 
honest,  and  he  must  say  nothing  that  contra- 
dicts this.  Whether  the  date  of  the  indorse- 
ment be  or  be  not  correctly  filled  up,  is  a 
matter  in  which  the  indorser  has  no  concern, 
nor  to  which  he  is  considered  as  having  added 
his  assurance,  because  it  is  now  the  established 
usage  for  the  indorser  not  to  date  his  indorse- 
ment. It  is  generally  in  blank,  and  the  holder 
fills  up  the  indorsement  afterwards,  according 
to  his  convenience.  The  testimony  of  the  in- 
dorser, as  to  the  time  of  the  indorsement,  does 
not,  therefore,  as  of  course,  or  by  any  direct 
or  necessary  consequence,  affect  the  validity 
of  the  note,  or  violate  his  plighted  faith  to  the 
world.  And  because  it  may  possibly  lead  to 
other  testimony  that  will  impeach  the  note,  is 
surely  not  enough  to  render  the  witness  in- 
competent. It  would  be  carrying  the  princi- 
ple in  Walton  v.  Slielly,  and  the  decision  of 
this  court  in  pursuance  of  it,  beyond  all  prece- 
dent, beyond  every  dictum,  and  would  lead,  as 
I  apprehend,  to  manifest  inconvenience  in  the 
administration  of  justice.  *It  has  been  [*2  7 O 
the  bent  of  the  courts  for  a  century  past  to  en- 
large the  rule  respecting  the  competency  of 
witnesses.  It  must  be  a  present  and  vested, 
and  not  a  future  and  contingent  interest  that 
excludes  a  witness.  He  must  be  interested 
directly  in  the  event  of  the  cause,  and  not 
merely  in  the  question  put.  These  are  in- 
stances in  which  the  rule  as  to  interest  has 
been  straightened,  and  defined  with  the  ut- 
most clearness  and  precision.  And  I  could 
wish  to  see  this  other  rule  of  witnesses  being 
incompetent,  on  grounds  of  policy,  rendered 
equally  manageable,  by  being  reduced  to  limits 
susceptible  of  equal  definition  and  certainty. 
To  do  this,  we  must  adhere  strictly  to  the 
cases  which  produced  the  rule,  and'  exclude 
only  the  witness  who  is  called  to  impeach  his 
own  paper,  by  showing  it  to  have  been  im- 
moral or  illegal  when  he  put  his  name  to  it. 

My  opinion,  therefore,  is  that  the  witness 
offered  was  competent  to  answer  the  question 
put,  and  that  there  ought  to  be  a  new  trial, 
with  costs  to  abide  the  event. 

LEWIS,  C'h..J.,  concurred. 
Neic  trial  granted.* 

Limited— 17  Johns.,  338 ;  18  Johns.,  168. 

Distinguished— 2  Johns.,  169. 

Explained—]  Hill,  43. 

Cited  in-10  Johns.,  232 ;  2 McLean,  245 :  Abb.  Adm., 


1.— See  this  case  3  Caines'  Rep.,  279. 
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LAWRENCE,  JUN.,  AND  WHITNEY, 

v. 
VAN  HORNE  AND  CLARKSON. 

1 .  Marine  Insurance —  On  Goods — Part  Owner — 
Disclosure.  2.  Id. — Capture — Extent  of  Lia- 
bility of  Assurer.  3.  Id. — Evidence — Paper 
in  Wfien  Noticed  to  be  Produced. 

Under  a  general  policy  on  goods,  the  assured  need 
not  disclose  that  his  interest  is  only  of  an  undivided 
part,  but  may  recover  according  to  his  interest. 
If  a  vessel  be  captured  and  acquitted,  the  assurer  is 
liable  to  the  expenses  incurred  in  prosecuting  an 
appeal,  interposed  against  the  sentence  condemning 
the  assured  in  costs,  and  to  obtain  compensation  for 
damages  occasioned  by  plundering  and  embezzling, 
though  the  expenses  surpass  the  amount  of  the 
underwriter's  subscription. 

A  paper  noticed  to  be  produced  and  called  for,  is 
in  evidence,  and  the  party  noticing  has  not  a  right 
to  tlrst  inspect  it. 

Whether  the  expenses  incurred  in  an  appeal  are 
reasonable  or  not  is  a  matter  for  a  jury. 

Citation— 1  Esp.  Gas.,  210. 

THIS  was  an  action  on  a  policy  of  insur- 
ance, dated  the  28th  of  April,  1797,  on 
the  cargo  of  the  schooner  Nymph,  on  a  voy- 
age to  L'Anceveau,  in  St.  Domingo.  The 
•declaration  was  for  a  total  loss  by  capture, 
with  an  averment  that  the  assured  had  labored 
for  the  recovery  of  the  cargo,  and  expended 
$4,000,  of  which  the  defendants'  proportion 
was  $250,  a  sum  equal  to  that  of  their  sub- 
scription, which  was  for  $250  only. 

The  invoice  of  the  cargo,  including  the  pre- 
mium of  insurance,  amounted  to  $12,061 ;  the 
plaintiffs'  interest  a  third ;  but  this  circum- 
stance was  not  specified  in  the  policy,  which 
was  general,  without  any  disclosure  of  the 
rights  of  others  in  the  subject  insured ;  theirs 
not  being  intended  to  be  protected  by  the  in- 
strument. 

From  the  facts,  as  given  in  evidence  on  the 
trial,  it  appeared  that  the  vessel  sailed  from 
New  York  the  1st  of  April,  1797,  on  the  voy- 
age insured  ;  that  she  was  captured  by  a  Span- 
277*]  ish  privateer,  and  *carried  into  a  port 
in  the  island  of  Cuba,  where  she  and  her  cargo 
were  libeled,  but  ordered  to  be  restored.  The 
court,  however,  sentenced  the  claimant  in 
costs,  to  the  amount  of  $1,500.  The  captain 
thinking  this  unjust,  and  finding  not  only  the 
•cargo  one  third  plundered,  but  his  vessel 
stripped  of  almost  everything,  appealed  from 
the  decision  to  the  court  in  the  Havana,  which 
•ordered  the  captain  of  the  privateer  to  make 
good  all  deficiencies  in  the  cargo,  and  that 
these  should  be  ascertained  by  comparing  the 


invoice  with  the  amount  of  the  sales  which 
had  taken  place  under  an  order  of  the  court 
below,  where  they  remained.  Still,  however, 
nothing  was  said  of  the  costs,  and  the  captain, 
after  having  appealed  to  Madrid,  came  away. 

Of  the  capture,  and  various  steps  thus  taken, 
he  gave  the  earliest  information  to  his  owners, 
and  the  assured  in  the  present  policy,  who  im- 
mediately, on  knowing  of  the  vessel's  being 
carried  in,  made  their  abandonment,  which  the 
defendants  refused  to  accept.  The  plaintiffs, 
therefore,  continued  from  time  to  time  to  di- 
rect the  measures  to  be  adopted  by  the  captain, 
and  paid  one  third  of  the  bills  he*  drew.  The 
circumstances  and  situation  of  the  vessel  in 
Cuba,  were  proved  to  have  been  known  and 
conversed  on  in  one  room  used  by  some  of  the 
underwriters  on  the  present  policy,  but  not  by 
the  defendants,  though  it  was  also  in  evidence 
that  the  conversations  in  one  room  are,  for  the 
sake  of  general  information,  carried  and  com- 
municated in  the  other.  The  defendants  gave 
notice  to  the  plaintiffs  to  produce  a  letter  on 
the  trial,  which,  when  it  came  on,  they  refused 
to  do,  unless  the  defendants  would  engage  to 
read  it  in  evidence.  This  they  declined  acced- 
ing to,  without  being  first  permitted  to  inspect 
it,  and  on  its  being  denied,  the  judge  before 
whom  the  cause  was  heard,  ruled  that  the  in- 
spection could  not  be  demanded,  except  on  the 
terms  which  the  plaintiffs  wished  to  impose. 

After  this  the  trial  went  on,  and  the  jury, 
in  conformity  to  the  opinion  of  the  court, 
found  for  the  plaintiffs,  making,  however,  a 
very  considerable  deduction  from  the  amount 
of  the  charges  claimed. 

*To  set  aside  this  verdict,  and  grant  [*278 
a  new  trial,  a  motion  now  was  made. 

Mr.  Pendleton  for  the  defendants.  The 
question  is,  whether  the  underwriters  are 
liable  for  expenses  incurred  in  the  prosecution 
of  a  suit  for  damages,  after  restitution,  and  a 
decree  of  acquittal  when  the  captain  appeals 
for  damages,  but  does  not  say  on  what  account. 
His  own  affidavit  mentions,  "  that  after  several 
trials,  it  was  finally  decreed,  on  the  8th  of 
March,  1799,  that  the  vessel  and  proceeds  of 
the  cargo,  should  be  restored  to  this  deponent, 
and  that  any  deficiency  in  the  cargo  should  be 
made  good  by  the  captain  of  the  privateer,  to 
be  ascertained  by  comparing  the  invoice  with 
the  account  of  sales  of  said  goods,  but  no  dam- 
ages or  costs  were  decreed."  It  is  no  part  of 
an  underwriter's  contract  to  be  answerable  for 
damages  on  an  appeal.  The  policy  gives  the 
assured  a  right  to  use  exertions  for  saving  the 
property,  but  after  a  decree  to  restore,  the 


NOTE.— Marine  insurance— Insuralde  interest— Re- 
•c-overy  of  actual  interest  only. 

A  part  owner  can  insure  his  actual  intercut,  though 
he  does  not  disclose  the  nature  or  extent  of  such  in- 
terest, and  may  recover  according  to  his  interest, 
and  a  part  owner  as  such,  has  no  authority  to  pro- 
cure insurance  for  the  other  owners,  and  if  he  does 
so  they  can  derive  no  benefit  from  it.  Turner  v. 
Burrows,  5  Wend.,  541 ;  Murray  v.  Columbian  Ins. 
Co.,  11  Johns.,  302;  Pacific  Ins.Co.  v.  Catlett,  4  Wend., 
75:  1  Id.,  561;  Garrell  v.  Hanna,  5  Harr.  &  J.  (Md.), 
412;  Oliver  v.  Green,  3  Mass.,  133;  Pearson  v.  Lord, 
•6  Mass.,  84;  Finney  v.  Warren  Ins.  Co.,  1  Mete. 
(Mass.),  1C;  Reed  v.  Pacific  Ins.  Co.,  Id.,  166;  Foster 
v.  N.  8.  Ins.  Co.,  11  Pick.,  80;  Graves  v.  Boston 
Marine  Ins.  Co.,  2  Cranch,  419 ;  Knight  V.  Eureka 
Fire  and  Marine  Ins.  Co.,  26  Ohio  St.,  664. 

Where  a  part  owner  secures  insurance  for  other 
part  owners  they  may  render  the  contract  valid  by 
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subsequent  ratification.  Finney  v.  Fair  Haven  Ins. 
Co.,  5  Mete.  (Mass.),  192;  Blanchard  v.  Waite,  28  Me., 
51 ;  Taylor  v.  Lowell,  3  Mass.,  330. 

In  yeneral,  anyone  having  an  interest,  legal  or 
equitable,  may  insure  that  interest.  New  York  Ins. 
Co.  v.  Robinson,  1  Johns.,  616 ;  Wilkie  v.  People's 
Ins.  Co.,  19  N.  Y.,  184;  Sturm  v.  Atlantic  Mut.  Ins. 
Co.,  63  N.  Y.,  77 ;  Higgins  v.  Dall,  13  Mass.,  96 ;  Locke 
v.  N.  A.  Ins.  Co.,  Id.,  61 ;  Gordon  v.  Mass.,  2  Pick., 
249;  Strong  v.  Manufacturers'  Ins.  Co.,  10  Id.,  40; 
Bartlett  v.  Walter,  13  Mass..  267 ;  Oliver  v.  Green,  3 
Id.,  133;  Johnson  v.  Campbell,  120  Id.,  449;  Home- 
Ins.  Co.  v.  Bait.  Warehouse  Co.,  93  IT.  S.,  527. 

The  insured  is  not  hmtnd  to  disclose  his  title  to  the 
insurer,  unless  asked  to  do  so.  Bixby  v.  Franklin 
Ins.  Co.,  8  Pick.,  402;  Locke  v.  N.  A.  Ins.  Co.,  13 
Mass.,  61;  Bartlett  v.  Walter,  7d.,267;  Curry  v.  Com- 
monwealth Ins.  Co.,  10  Pick.,  535. 
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underwritten  proceeds  at  his  own  risk.  How- 
ever, should  it  be  otherwise,  and  the  assurer 
be  responsible,  here  the  assured  has  not  con- 
ducted himself  so  as  to  be  entitled  to  demand 
any  compensation  from  the  underwriter.  From 
August,  1798,  to  January,  1800,  there  is  no 
application  to  pay  anything;  yet,  for  that 
time,  the  assured  were  informed  of  all  circum- 
stances, and  bills  were  continually  drawn  upon 
him  during  the  whole  period.  The  assured 
ought  not  to  have  paid  bills,  given  directions, 
and  thus  interfered,  without  the  approbation 
of  the  assurers;  because,  if  they  are  to  be 
charged,  he  was  making  them  liable  out  of  the 
policy,  and  for  what  they  did  not  engage.  It 
is  very  loosely  stated  that  the  underwriters 
knew  of  the  proceedings  going  on ;  mere  pos- 
sible hearing  of  conversations  and  facts.  But 
it  is  not  any  notice,  unless  informed  of  par- 
ticulars, of  and  for  what  the  proceedings  were 
going  on.  It  is  assigned  as  a  reason  for  aban- 
doning, that  the  underwriters  had  assumed  to 
pay  all  expenses ;  here  they  were  not  put  in  a 
situation  to  make  that  election.  There  is  also 
a  point  of  law  in  this  case  arising  from  the 
manner  in  which  the  insurance  is  made.  It  is 
a  joint  adventure,  by  three  persons  interested. 
The  action  is  by  one  of  the  parties,  and  the 
2 7O*]  declaration  is,  *that  he  is  one  third 
interested  in  the  policy.  When  the  insurance 
is  on  a  cargo,  it  may  be  questioned  whether 
he  can  make  such  an  insurance,  unless  the 
policy  be  one  equal  undivided  third  part  of 
the  cargo.  One  witness  says  he  was  not 
insured :  but  under  this  policy  there  is  noth- 
ing to  hinder  him  from  claiming  a  part.1  The 
averment  ought  to  have  been  special,  and  so 
ought  the  policy,  if  any  one  person  meant  to 
insure  a  separate  interest.  It  is  conceived, 
also,  that  the  judge  has  mistaken  the  point  of 
law  with  respect  to  the  calling  for  papers. 
He  ruled  that  when  a  paper  is  called  for,  the 
party  cannot  examine  it  to  see  if  it  is  evidence, 
before  he  uses  it  in  the  cause.  But  he  is  no 
more  obliged  to  use  it  than  he  is  an  answer  in 
chancery.  Here  the  plaintiffs  would  not  pro- 
duce the  letter,  unless  the  defendants  would 
agree  to  read  it  as  evidence.  This  they  declined, 
unless  they  were  permitted,  first  to  read  it ; 
and  the  court  determined  that  the  defendants 
had  no  right  to  a  previous  inspection. 

Mewx.  Riggs,  Hoffman,  and  Troup,  for  the 
plaintiffs.  We  shall  reverse  the  order  in 
which  the  points  have  been  brought  forward 
by  the  defendants'  counsel.  We  shall  first 
speak  to  that  which  has  been  last  insisted  on — 
the  misdirection  of  the  judge  relating  to  the 
paper  called  for.  On  this  subject  there  is  no 
case  in  the  books,  except  the  one  in  Espinasse 
(Saicperv.  Kitchen,  1  Esp.  Rep.,  209),  and  that 
does  not  apply.  The  point  comes  to  this,  that 
a  party  is  entitled  to  look  at  every  paper  in  the 
plaintiffs'  possession.  When  an  application  is 
made  for  papers  in  the  possession  of  another, 
the  notice  to  produce  them  is  on  account  of  a 
previous  knowledge  of  their  existence  and 
contents.  It  is  done,  therefore,  on  this  prin- 
ciple, that  there  is  a  conviction  they  contain 
evidence  useful  to  those  who  give  the  notice. 
If  the  adverse  party  does  not  produce  it,  the 


1.— The  underwriter  never  can  be  called  upon  to 
pay  more  than  he  has  received  a  premium  for. 
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other  side  may  offer  testimony  of  its  contents; 
should  the  party  noticed  be  ready  to  give  the 
paper  in  evidence,  it  does  away  the  necessity 
of  parol  evidence  of  its  contents,  to  entitle  to 
which,  is  the  only  reason  why  the  notice  is 
given.  When  the  paper  is  called  for,  it  i-  at 
the  peril  of  the  party  who  does  so,  and  when 
so  called  for,  if  produced  at  all,  even  to  the 
adverse  party,  *he  ought  to  be  com-  [*28O 
polled  to  read  it  in  evidence.  The  attempt  of 
the  defendants,  and  the  objection  raised  upon 
it  are  mere  speculations,  and,  therefore,  not 
to  be  favored.  To  adopt  the  doctrine  con- 
tended  for  by  the  plaintiffs  can  induce  no- 
injury,  but  that  of  the  defendants  can  produce 
no  good.  It  affords  an  opportunity  of  inspect- 
ing, without  any  determinate  view  ;  if  the 
paper  is  favorable,  it  is  read ;  if  unfavorable, 
rejected,  and  thus  every  scrap  of  writing  in 
the  possession  of  another  is  to  be  ransacked 
for  the  benefit  of  his  adversary,  without  his 
even  knowing  whether  it  is  to  do  him  good  or 
not.  In  the  second  place,  as  to  the  question 
made  of  the  right  to  maintain  an  action  for  a 
third  part.  Every  man  who  is  an  owner  of 
an  undivided  part,  may  insure  his  part,  and 
bring  an  action  on  it :  for  a  joint  connection 
will  not  prevent  the  insurance  of  what  one 
has.  The  insurance  need  not  express  it  to  be 
an  undivided  part.  The  contract  is  so  drawn 
for  this  very  purpose  ;  it  is  general,  "As  well 
in  his  own  name,  as  for  and  in  the  name  and 
names  of  all  and  every  other  person  or  person* 
to  whom  the  same  doth,  may,  or  shall  apper- 
tain, in  part,  or  in  whole,  does  make  insur- 
ance, and  cause  himself  and  them  and  every 
of  them,"  &c.  The  engagement  is  to  be 
applied  as  the  interest  of  parties  present  them- 
selves, for  their  several  interests  are  covered 
by  one  policy.  This  construction  does  not 
militate  against  the  principle  that  he  who  thus 
insures  shall,  at  the  trial,  recover  according  to 
his  interest ;  on  the  contrary,  that  very  rule 
is  founded  on  the  principle.  With  respect  to 
the  first  point  raised  by  the  defendants'  coun- 
sel, whether  the  insurers  were  liable  for  ex- 
penses in  a  suit  on  an  appeal  for  damages, 
after  a  restriction  and  decree  of  acquittal,  per- 
haps, if  the  word  was  taken  in  the  full  and 
large  sense  of  acquittal,  and  the  appeal  had 
been  for  imprisonment,  or  personal  damages, 
the  insurers  would  not  have  been  bound. 
Yet,  when  the  party  prosecutes  and  partially 
obtains  recompense,  he  then  may  appeal  for 
damages,  in  the  same  manner  as  for  restitution, 
if  the  whole  had  been  condemned.  The  prop- 
erty was  not  so  acquitted  as  to  permit  the 
captain  to  proceed  with  his  cargo,  in  the  same 
manner  *as  if  it  had  been  restored,  [*281 
though  charged.  Even  then  he  might  have 
appealed  for  his  charges ;  but  it  was  not  so- 
restored  ;  it  was  plundered  of  one  third,  and. 
two  thirds  only  of  the  whole  were  restored. 
On  this  account,  and  for  this  the  appeal  was 
instituted.  If  it  was  the  master's  duty  to 
litigate,  it  was  his  duty  to  appeal,  in  order  to 
get  the  whole  property.  If  a  contrary  course 
had  been  pursued,  and  the  two  thirds  had 
been  received  without  an  appeal,  the  defend- 
ants would  have  called  on  him  for  the  third 
he  had  neglected,  as  they  would  have  insisted 
that  the  clause  is  obligatory.  The  vessel  was 
stripped  of  her  sails,  and,  therefore,  she  could 
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not  have  gone  on  with  her  cargo,  though  the 
captain  had  been  willing  to  relinquish  the  one 
third  plundered.-  If  this  be  a  restoration  to 
make  invalid  his  endeavors  to  get  the  third 
plundered,  it  would  be  very  difficult  to  say 
what  a  restoration  meant.  The  charge  stated 
in  the  case,  takes  away  the  necessity  of  any 
further  argument.  The  point  for  the  jury 
was,  were  the  circumstances  such  as  to  justify 
the  appeal  ?  Whether  done  with  or  without 
the  knowledge  of  the  assurer,  was  a  matter 
given  in  evidence,  and,  therefore,  left  to  the 
jury.  But  let  it  be  remembered  the  abandon- 
ment was  not  accepted,  and  therefore  the 
assured  were  obliged  to  adopt  such  conduct  as 
would  establish  the  Tight  of  the  assurers,  or 
themselves.  The  defendants  ought  to  have 
taken  the  abandonment,  to  entitle  themselves 
to  find  fault  with  the  appealing  of  the  plaint- 
iffs. If  the  captain's  conduct  has  been  pru- 
dent and  discreet,  every  part  of  it  renders  the 
insurer  liable. 

It  is  a  general  principle  that  the  bana  fide 
conduct  of  the  captain  charges  the  underwriter. 
From  the  circumstances  in  evidence,  and  set 
forth  in  this  case,  it  is  probable  the  defendants 
had  notice,  and  on  that  probability  the  jury 
are  to  determine.  The  non-objecting  of  the 
defendants,  when  they  knew  what  was  going 
on,  was  an  acquiescence  on  their  part.  The 
quantum  of  the  claim  was  also  taken  into  con- 
sideration by  the  jury,  and  they  struck  off  a 
part,  amounting  to  several  thousand  dollars. 
Suppose  the  whole  had  been  destroyed,  would 
282*]  not  the  captain  have  been  justified  *in 
instituting  a  suit  for  damages?  and  there  the 
suit  could  not  have  been  for  restitution,  but  in 
terminis  for  damages.  As  to  the  formal  ob- 
jections made  by  the  defendants,  that  the  action 
was  not  maintainable,  the  insurance  being 
general,  and  the  suit  for  only  one  third. 
Whatever  weight  might  be  in  the  objection 
itself,  though  that  it  possessed  any  is  not  very 
evident,  it,  at  all  events,  comes  too  late.  The 
present  is  an  application  for  a  new  trial,  and, 
therefore,  the  objection  not  to  be  attended  to 
now.  Does  the  judge  below  decide  on  rules 
of  practice  ?  This  objection  does  not  touch 
the  merits,  but  is  merely  a  question  of  practice : 
the  defendant,  therefore,  to  avail  himself  of  it, 
should  show  that  he  has  suffered  an  injury  by 
it. 

Mr.  Hamilton,  in  reply.  It  is  of  importance 
that  the  latitude  taken  by  the  assured  in  charg- 
ing underwriters,  through  the  general  agency 
given  by  the  clause  under  which  the  present 
hopes  are  founded,  should  be  in  some  degree 
confined,  The  plaintiffs  never  asked  whether 
they  should  proceed  or  not,  but  continued  for 
two  years  defending  without  any  personal 
authority.  The  increase  of  expenses  was  more 
than  the  whole  value  insured.  However 
principles  might  warrant  such  a  case,  it  ought 
not  to  conclude  them.  The  question  was, 
whether  the  parties  had  proceeded  without 
authority.  With  regard  to  the  interest  insured, 
it  deserved  the  interpretation  of  the  court. 
Policies  no  doubt  have  a  certain  degree  of 
latitude ;  they  may  cover  various  interests ; 
such  as  are  equitable,  and  even  those  which 
are  undisclosed.  This  was  an  agreement  for 
an  insurance  of  a  part,  and  it  must  be  allowed  ; 
but  then  it  ought  not  to  cover  the  whole,  when 
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there  is.  a  joint  interest.  When  it  does  so,  the 
whole  must  be  intended  to  be  secured  by  a 
party  insuring  generallv,  and  not  that  it  is  for 
his  separate  interest.  What  that  interest  is,  he- 
should  specify  ;  the  contrary  leads  to  fraud  ; 
because,  if  the  vessel  arrive  safe,  a  return  of 
premium  might  be  demanded.  Several  policies 
might  be  effected  by  the  several  proprietors, 
each  for  the  whole,  and  unless  discovered,  the 
subject  of  insurance  might  be  paid  for  ten 
times  over.  But  nothing  cart  justify  the  plaint- 
iffs' pursuing  *the  conduct  theyadopt-[*283 
ed  at  the  defendants'  expense.  Whether  the 
power  to  charge  the  underwriter  at  all,  under 
the  policy  now  insisted  on,  did  not  terminate 
the  instant  he  had  notice  of  the  disaster,  is, 
perhaps,  the  true  point  in  question.  The 
authority  was  immediately  on  notice,  perfectly 
at  an  end.  The  right  to  charge  the  assurer,  pre- 
vious to  notice,  would  exist  without  any  clause  -r 
there  would,  and  must  be,  an  implied  agency. 
The  supercargo,  or  captain,  would,  from  his 
1  situation,  be  constituted  the  agent  of  the  parties 
j  concerned.  The  interests  of  all  give  him  a 
I  right,  according  to  foreign  authors,  to  act 
from  necessity.  The  clause  was  merely  to- 
affirm  that  principle  inherent  in  the  nature  of 
the  circumstances,  and  flowing  from  them  ;  to 
remove  a  doubt  which  hung  over  the  case  of 
abandonment,  whether  the  ^cts  of  the  agents 
of  the  assured  should  not  be  construed  a  waiver 
of  the  abandonment  that  had  been  made.  This 
implied  agency  could  not,  in  strictness,  continue 
after  the  abandonment.  If  an  election  to- 
abandon  be  made,  the  right  to  act  for  the 
underwriter  will  be  destroyed  ;  if  it  be  not 
made,  the  assured,  as  owner,  must  act  for  him- 
self. After  abandonment,  reason  appoints  the 
assurer  to  act  over  his  own  property  and  inter- 
est. If  a  part  be  uncovered,  then  the  assured 
may  pursue  for  that,  but  not  so  as  to  charge 
the  underwriter.  It  was  not  intended  to  say 
that  the  acts  of  the  master,  if  left  to  himself, 
would  not  bind  the  underwriter.  For  he 
would  continue  or  become  the  agent  of  him, 
in  whom,  after  abandonment,  the  property 
vested.  The  orders  given  by  the  assured  in 
this  case,  are  like  those  in  cases  of  two  routes 
in  the  iter :  a  direction  to  pursue  one,  by  de- 
stroying the  captain's  right  of  discretion,  cre- 
ates a  deviation.  No  argument  can  be  raised 
against  the  defendants,  from  the  circumstance 
of  their  not  objecting  to  the  intermeddling  of 
the  plaintiffs  ;  there  was  a  joint  interest,  and, 
therefore,  the  unassured  might  act  for  the 
preservation  of  their  own  ;  and,  in  such  a  case, 
could  the  silence  of  the  underwriter  be  con- 
strued into  an  acquiescence?  For  a  mere  silence 
of  this  sort  could  never  create  an  authority  ta 
charge.  With  respect  to  the  decision  *of  [*284: 
the  judge  at  Nisi  Prius  on  the  point  of  evi- 
dence, he  relied  on  the  case  from  1  Espinasse, 
209. 

RADCMKK,  J.  Several  questions  have  bi-on 
made,  which  may  be  considered  in  the  follow- 
ing order  : 

1.  Whether  the  insurance,  which  was  gen- 
eral, can  apply  exclusively  to  the  interest  of 
the  plaintiffs.* that  being  an  undivided  third 
part  of  the  cargo.1 

1.— Sw  Lawren«3  v.  Sebor,  2  Caines'  Rop.,  308,  M. 

15* 


384 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1803 


2.  Whether  the  defendant*  are  at  all  liable 
for  the  expenses  which  accrued  subsequent  to 
the  acquittal,  and  in  prosecuting  the  appeal  for 
damages. 

8.  Whether  the  defendants  were  not  entitled 
to  inspect  the  letter  called  for  by  them,  and  to 
elect  whether  it  should  be  read  in  evidence. 

4.  Whether  the  expenses  in  prosecuting  t  he 
appeal  at  Cuba  were  reasonable,  and  ought  to 
be  allowed. 

As  to  the  first,  I  consider  it  well  established 
in  practice,  that  the  assured  is  not  required  to 
state  the  particular  interest,  or  proportion  of 
interest,  which  he  intends  to  have  insured.  It 
is  sufficient  if  he  have  an  insurable  interest  to 
the  amount  in  question.  Whether  it  be  a  dis- 
tinct, or  an  undivided  share,  cannot  be  mate- 
rial. It  may  often  be  difficult  to  ascertain  his 
interest  with  certainty.  The  owners  were  at 
least  equitably  entitled  to  their  shares  in  sev- 
erally ;  the  interest  of  each,  I  therefore  think, 
ought  to  be  permitted  to  be  .severally  enforced. 
In  the  present  case  it  appears  that  the  insurance 
was  in  fact  so  intended,  and  a  witness,  who 
was  one  of  the  partners,  testified  that  the 
plaintiffs  had  no  authority  to  insure  except  on 
their  own  account.  The  danger  of  fraud  from 
this  practice,  I  think,  is  remote,  and  less  to  be 
apprehended  than  the  inconveniences  which 
may  arise  from  a  contrary  rule. 

2.  As  to  the  second  objection,  I  see  no  rea- 
son why  the  defendants  should  not  be  liable 
for  the  expenses  attending  the  prosecution  of 
the  appeal  in  Cuba,  which  was  conducted  with 
good  faith  and  for  their  benefit.     I  am  in- 
formed that  it  was  decided  by  this  court  in 
April,  1795,  in  the  case  of  Smith  v.  Scott,  that 
an  assurer  is  liable  for  similar  expenses, beyond 
285*]  the  amount  of  his  *.subscription,  and  I 
believe  that  the  underwriters  have  in  practice, 
uniformly  acknowledged  their  liability.1    The 
appeal  in  the  present  case,  I  think,  was  justi- 
fiable.    The  captain  was  condemned  in  costs 
amounting  to  about  $1,500,  one  third  of  his 
cargo  was  plundered,  and  the  vessel  stripped 
of    everything  necessary  to  her    equipment. 
The  restoration  of  the  vessel  and  cargo  in  that 
condition,  was  a  little  better  than  a  total  loss. 
There  is  no  direct  evidence  that  the  defendants 
afterwards  had  notice  of  the  proceedings,  but 
I  think  it  may  be  fairly  presumed.     The  capt- 
ure   was  well  known  to  them ;  an  abandon- 
ment was  made,  and  the  proceedings  were  fre- 
quently   a  subject    of  conversation  between 
other  underwriters  on  the  same  policy.     The 
defendants  did  business  in  the  same  coffee 
house  with  those  underwriters,  and  though  in 
«  different  room,  it  is  proved  that  it  is  usual 
for  underwriters  on  the  same  risk  to  communi- 
cate to  each  other  the  information  they  receive. 
From    these    circumstances,    I   thin'k  actual 
notice  to  the  defendants  mav  be  presumed  ;  if, 
then,  they  had  notice,  and  did  not  signify  their 
dissent,  they  ought  clearly  to  be  held  liable  to 
the  result. 

3.  As  to  the  third  point,  I  see  no  reason  to 

1.— Watson  v.  Marine  Insurance  Company.  7  Johns. 
Hop.,  62.  S.  P.  And  in  the  expenses  of  labor,  &c., 
may  be  included  those  of  wharfage  and  selling  the 
ship.  M'Uride  v.  Marine  Insurance  Company,  7 
Johns,  llep.,  431.  But  under  this  clause  by  which 
these  expenses  arc  recoverable,  the  assured,  or  their 
agents,  are  not  bound  to  appeal.  Garden;  v.  Colum- 
bian Insurance  Company,  7  Johns.  Hep.,  514. 


change  the  opinion  I  entertained  at  the  trial. 
A  party  who  gives  notice  to  produce  a  paper 
in  evidence,  must  be  supposed  to  know  its 
contents.  If  he  does  not,  he  ought  not  to  be 
permitted  to  speculate  through  the  forms  of 
law,  and  obtain  from  his  adversary  the  inspec- 
tion of  any  paper  or  document  he  may  choose 
to  demand.  Such  a  privilege  would  be  liable 
to  abuse,  and,  I  think,  neither  correct  in  prin- 
ciple, nor  consistent  with  the  form  of  proceed- 
ing in  such  cases.  The  notice  to  produce  a 
paper,  requires  it  to  be  produced  in  evidence, 
and  when  once  called  for  and  produced,  it  is 
of  course  in  evidence,  and  I  think  it  cannot  be 
called  for  on  any  other  terms.  I  understand 
this  to  have  been  the  practice  of  our  own 
courts,  and  no  question  has  arisen  upon  it  to 
my  knowledge,  until  a  late  decision  of  Lord 
Kenyon  at  Nisi  Prius,  which  suggested  the 
idea  now  maintained  by  the  defendants'  coun- 
sel. (Sayer  v.  Kitchen,  1  Esp.  Cases,  p.  210.) 
It  may  be  questioned  whether  the  point 
decided  in  that  case  is  similar  to  the  present. 
Without  examining  *this,  it  was  an  [*28<> 
opinion  at  Nisi  Prius,  and  of  itself  no  authori- 
ty ;  and  in  addition  to  what  has  been  said,  I 
think  the  alternative  that  the  party  giving  the 
notice,  if  the  paper  be  not  produced,  may  go 
into  evidence  of  its  contents,  shows  not  only 
that  he  must  be  supposed  to  be  apprised  of 
them,  but  that  he  cannot  have  it  in  his  power 
to  compel  a  previous  inspection.  If  the  paper 
be  refused  or  withheld,  he  can  do  no  more 
than  give  inferior  evidence  respecting  it. 
Neither  the  court  nor  the  party  can  enforce 
its  production  for  the  purpose  of  inspection, 
or  any  other  purpose. 

4.  Whether  the  expenditures  in  prosecuting 
the  appeal  in  the  island  of  Cuba,  were  reason- 
able and  proper,  under  the  circumstances  of 
the  captors'  situation  there,  was  distinctly  sub- 
mitted to  the  jury,  and  if  extravagant  or  im- 
proper, they  were  directed  to  make  such 
deductions  as  in  their  opinion  should  appeal- 
reasonable.  They  have,  in  fact,  made  a  con- 
siderable deduction,  and  I  cannot  say  that  they 
have  not  done  right,  or  ought  to  have  deducted 
more. 

I  am,  therefore,  of  opinion,  on  all  the  points, 
that  the  plaintiffs  are  entitled  to  recover  ac- 
cording to  the  verdict  as  it  stands. 

THOMPSON,  J.  I  concur  in  the  opinion 
given,  except  as  to  the  third  point.  I  am 
inclined  to  think  the  defendants  were  entitled 
to  an  inspection  of  the  letter  they  had  given 
notice  to  produce,  without  stipulating  that 
they  would  afterwards  read  it  in  evidence. 
The  practice  of  giving  notice  to  produce 
papers,  as  in  the  present  case,  has  been  intro- 
duced to  save  the  expense  of  going  into  chan- 
cery for  a  discovery,  and  I  can  see  no  good 
reason  why  the  party  ought  not  to  be  entitled 
to  all  the  advantages  he  would  have,  had  he 
resorted  to  his  bill  in  equity.  In  that  case, 
after  a  discovery,  he  might  exercise  his  discre- 
tion whether  to  use  it  as  evidence  or  not.  I 
do  not  think  this  right  of  inspection  would 
be  liable  to  the  abuses  suggested  by  the  plaint- 
iffs' counsel,  that  it  might  lead  to  an  imper- 
tinent inspection  of  papers  having  no  rele- 
vancy to  the  controversy.  The  party  calling 
for  the  paper,  must  appear  in  the  first  instance, 
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to  have  an  interest  in,  and  right  to  it  ;  he 
must  give  notice  to  produce  it.  This  notice 
287*]  must  contain  *a  description  of  the 
paper  with  convenient  certainty,  and  it  must 
be  proved  to  be  in  the  possession  of  the  oppo- 
site party  ;  after  which  it  would  be  competent 
for  the  party  having  the  paper,  to  object ! 
against  the  introduction,  or  the  proof  of  its  i 
contents,  as  being  illegal  or  irrelevant,  in  the 
same  manner  as  if  the  party  calling  for  the 
paper  had  been  in  possession  of  it,  or  as  might 
be  done  with  respect  to  every  other  piece  of 
testimony.  To  require  a  stipulation,  at  all 
events,  that  the  paper  should  be  read  in  evi- 
dence, might,  in  many  cases,  compel  a  party  to 
introduce  testimony  against  himself.  This 
would  be  unreasonable,  and  I  think  liable  to 
much  greater  abuse  than  permitting  a  previous 
inspection.  So  far  as  the  decision  of  Lord 
Kenyon  ought  to  have  influence  on  determin- 
ing this  question,  we  have  it  in  the  case  of 
Sayer  v.  Kitchen,  at  Nisi  Prius.  (1  Esp.  Cases, 
209.)  The  defendant  had  given  notice  to  the 
plaintiff  to  produce  his  books,  and  after  having 
inspected  them,  declined  using  them  as  evi- 
dence. The  plaintiff's  counsel  then  insisted, 
that  the  defendant  having  called  for  the  books, 
they  were  in  evidence  before  the  jury.  But 
Lord  Kenyon  said  it  did  not  make  them  evi- 
dence ;  that  if  the  counsel  on  one  side  called 
for  the  other's  books,  and  made  no  iise  of 
them,  that  it  was  only  matter  of  observation  to  j 
the  counsel  on  the  other  side,  that  the  entries 
there  were  in  favor  of  his  client,  but  did  not 
entitle  him  to  use  them  in  evidence.  Although 
this  decision  is  in  no  way  binding  on  this 
court,  yet  I  think  the  rule  there  laid  down  is 
founded  in  good  sense,  and  best  calculated  to 
answer  the  ends  of  justice,  and,  therefore, 
proper  to  be  adopted.  Had  the  plaintiffs  in 
the  present  case,  entirely  refused  to  produce 
the  letter,  there  can  be  no  doubt  the  court 
could  not  compel  a  specific  compliance  with 
the  notice,  but  could  only  have  permitted  the 
defendants  to  go  into  proof  of  its  contents. 
The  plaintiffs,  however,  admitted  they  had  the 
letter,  and  made  no  objections  against  deliver- 
ing it  to  the  defendants,  provided  they  would 
stipulate  at  all  events  to  read  it  in  evidence, 
which  they  refused  to  do  before  they  had  in- 
spected it,  and  the  court  decided  that  the 
defendants  were  not  entitled  to  inspect  the  let- 
288*]  ter,  unless  they  would  'afterwards 
read  it  in  evidence.  I  think  the  judge  ought 
to  have  said  to  the  plaintiffs,  if  you  have  a  let- 
ter and  intend  to  produce  it,  the  defendants 
have  a  right  to  inspect  it,  and  thus  make  their 
election  whether  to  read  it  in  evidence  or  not.1 
If  you  refuse  to  produce  it,  the  defendants 
will  have  a  right  to  go  into  proof  of  its  con- 
tents. 

LEWIS,  Ch.  J.,  concurred,  and  on  the  third 
point  said,  he  did  not  consider  there  was  any 
essential  difference  between  the  opinion  of 
THOMPSON,  J. ,  and  that  delivered  by  Mr.  Jus- 
tice RADCLIFF. 

KENT  and  LIVINGSTON,  Jtmtites,  gave  no 
opinion,  the  former  not  having  heard  the 

1.— Decided  according'  to  this.  Kenny  v.  Van 
Home  &  Clarkson,  1  Johns.  Hep.,  395. 
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argument,  and  the  latter  having  been  of  coun- 
sel in  the  cause. 

New  trial  denied. 

Discussed-1  Johns.,  395;  12  Leg.  Obs.,  136. 

Distinguished— 2  Cai.,  205. 

Cited  in— 1  Johns.,  286;  7  Johns.,  62;  11  Johns., 
312;  1  Wend.,  575;  5  Wend.,  548;  12  Wend.,  512;  16 
Wend.,  392;  76  N.  Y.,  443;  7  How.,  Pr.,  344;  1  Bos., 
516;  2  E.  D.  Smith,  299 ;  1  Peters  C.  C.,  21. 


COULON  v.  BOWNE. 

Representation* — Conatruction  of  word  "since." 

A  representation  that  a  man  has  been  a  natural- 
ized citizen  since  a  particular  year,  does  not  mean 
that  he  was  so  in  that  year. 

Citations— 2  Johns.  Cas.,  476;  3  Burr.,  1095;  1 
Black.,  593. 

THIS  was  an  action  on  a  policy  of  insurance, 
in  which  a  motion  was  now  made  for  a 
new  trial,  and  the  only  questions  were  on  the 
materiality  and  construction  of  the  following 
representation  :  "  Mr.  Coulonis  a  naturalized 
citizen  of  the  United  States  "since  the  vear 
1794." 

Mr.  Hamilton,  for  the  plaintiff.  The  ques- 
tion turns  merely  on  a  matter  of  representa- 
tion ;  there  is  not  any  warranty,  and  the  dis- 
tinction between  a  representation  and  a  war- 
ranty, is  familiar  to  ev.eryone.  As  no  war- 
ranty was  made,  it  affords  a  presumption  that 
a  belligerent  risk  must  have  been  contemplated 
by  all  parties,  and  that  the  contract  should  not 
stand  on  the  basis  of  neutrality  ;  otherwise,  a 
warranty  would  have  been  inserted.  There- 
fore, though  the  representation  be  not  pre- 
cisely clear,  nor  totally  exempt  from  doubt,  no 
objection  can  be  made  on  the  score  of  a  want 
of  neutrality;  for,  as  a  representation  is  collat- 
eral to  the  contract,  all  ambiguities  should  re- 
ceive a  favorable  construction.  Let  us  now 
see  if  grammatical  construction  will  not  war- 
rant the  construction  for  which  we  contend. 
"  Since"  is  contrasted  to  "then,"  and  plainly 
signifies  he  was  not  a  citizen  in  1794.  If  he 
had  meant  that  he  was  a  citizen  in  1794,  he 
would  have  said  •'  ever  since."  This  interpre- 
tation accords  with  the  residue  of  the  sentence. 
Transpose  the  words  and  put  them  *in  ^*28J> 
their  natural  order.  "He  'is'  a  "  citizen  of 
the  United  States  'since'  1794."  Otherwise  he 
must  have  said,  "  has  been,"  or  "  ever  since." 
This  is  natural.  Let  it  be  remembered  he  is  a 
Frenchman,  and  translates  his  own  language 
into  bad  English.  Had  he  said,  "dejmis  mille 
sept,  cent  quatre  nugtquatorze,"  the  sense  would 
have  been  clearly  exclusive  of  1794.  At  least, 
this  ambiguity  would  set  the  underwriter  upon 
inquiring  whether  the  emigration  wa.s  before 
1794  or  1798,  to  render  it  material. 

LEWIS,  Ch.  J.  In  Dnyuet  v.  Rhinelander* 
it  was  decided  in  the  Court  of  Errors,  that 
though  the  emigration  be  Jlttrjmntf  bello,  and 
the  naturalization  afterwards,  it  is  sufficient  to 
answer  the  warrant  of  neutrality  in  a  policy 
of  assurance. 

2.— See  the  principles  of  this  decision,  1  Caines' 
Cases  in  Error,  25,  and  the  report  of  the  judg- 
ment below  lately  published  in  Johns.  Cas.,  369. 
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Mr.  Hamilton.     May  I  consider  that  case  an  I  ties.     The  period  of  emigration  is,  therefore, 


the  settled  doctrine  of  this  court  ? 

LEWIS,  C.  J.  Certainly.  This  bench  did 
think  otherwise,  but  their  judgment  was  over- 
ruled in  the  court  above,  and  they  are  bound 


by  that  decision. 
J/V.  Hamilton. 


As  that  case  goes  the  whole 


important,  u*  it  would  determine  the  national 
character.  The  representation  was  in  English, 
and,  therefore,  without  examining  the  French 
translation  that  has  been  given,  it  was  a  false 
representation.  Notwithstanding  it  has  been 
decided  that  a  warranty  of  neutrality  is  com- 
plied with  by  a  naturalization,  after  emigrat- 
ing ./?a<7raw.fc  feJfo,  it  is  very  different  from  a 
case  where  there  is  no  warranty,  and  the  emi- 
gration must,  from  the  representation,  hiivc- 
*been  understood  to  be  before  hostili-  [*2D  1 
ties,  and,  therefore,  no  naturalization  required 
by  the  law  of  nations,  the  property  being  pro- 

ization  of  the  plaintiff,  and  the  materiality  of  j  tected  without  it. 

the  representation.      On   the   first  point  the  |      Mr.  Hamilton,  in  reply.     The  case  of  Jht- 


lenirth  of  this,  it  is  unnecessary  for  me  to 
argue  any  further  in  support  of  what  is 
already  decided,  for  omne  majus  in  se  eontinet 
minus. 

Mr.  Pendleton,  for  the  defendant.     The  case 
may  be  divided  into  two  points.     The  natural- 


question  is,  what  ought  to  be  understood  by 
the  representation  :  if  the  opinion  is  according 
to  the  usual  meaning  of  the  terms,  then  the 
naturalization  was  m  1794,  or  existing  ever 
since  1794.  There  is  no  evidence  that  it  was 
immaterial ;  it  was  material,  and  if  true,  that 
he  ought  to  be  considered  as  a  neutral  by  bel- 


guet  v.  RMndander  is  decisive.  To  adopt  [In- 
reasoning  of  the  counsel  opposed  to  me,  the 
court  must  say  that  an  ambiguous  represenia- 
tion,  by  which  neutrality  and  emigration  lie- 
fore  hostilities  may  be  inferred,  is  stronger 
than  an  express  warranty  of  neutrality,  when 
the  emigration  and  naturalization  &re  flagrant* 


lifferent  parties.     Besides,  it  does  not  lie  with   hello,  and  not  disclosed. 

*5  f  ' .      , 


him  to  say  it  was  immaterial,  because  it  was  a 
willful  misrepresentation.  The  principle  of 
construction  of  terms  used  in  contracts,  and 
more  so  in  representations,  as  being  the  foun- 
dations of  contracts,  is  by  taking  them  in  the 
usual  acceptation  of  the  words  ;  the  ordi- 
nary, and  not  the  grammatical.  The  repre- 
sentation must  be  taken  as  an  answer  ;  for  the 
underwriter  must  be  supposed  to  have 
29O*]*asked,  "When  were  you  naturalized?" 
The  answer  is,  since,  or  ever  since,  1794.  It 
must  have  been  an  answer,  or  why  select  one 
period  more  than  another.  He  must  have 
meant  that  he  was  naturalized  in  1794,  as  ac- 
cording to  the  law  of  Congress  then  in  force, 


LEWIS,  Ch.  J.,  delivered  the  opinion  of  the 
court:  The  only  question  arising  in  this  case 
is  on  the  representation  ;  which,  admitting  it 
to  be  false,  cannot  avoid  the  policy,  unless  it 
be  on  a  point  material  to  the  risk.  The  decis- 
ion in  the  case  of  Duguet  v.  RJiinelander  is  not 
necessary  to  be  here  applied.  The  only  ques- 
tion in  which  the  representation  could  be  ma- 
terial, independent  of  that  decision,  is  as  it 
respects  the  naturalization  or  emigration  of  the 
plaintiff,  Jtagrante  beUo.  Now,  whether  he 
was  naturalized  in  1794,  or  1798,  must,  if  con- 
independently  of  the  period  of  his 


emigration,  be  immaterial,  for  in  either  case, 
it  was  a  naturalization  flagrante  bello,  and   the 


to  entitle  him  to  that  privilege,  his  emigration  existence  of  a  war  at  both  those  periods  was 
would  have  been  before  the  commencement  of  !  a  notorious  fact  of  which  the  underwriters 
hostilities;  and  this  being  so  he  would,  ac-  ,  cannQt  be  presumed  to  be  ignOrant,  and  are 
cording  to  the  law  of  nations,  have  been  pro-  ,  bound  tQ  ^  QOtice  (C(?rter  v  Boehm,  8 
tected  in  his  commerce  from  a  neutral  country.  R  19Q5  l  B]ack 
Great  Britain  allows  the  privilege  of  neutrality 
to  her  own  subjects  trading  with  an  enemy 
from  a  neutral  country,  if  they  resided  there 


tation  was  to  make  the  underwriters  believe 
it  was  a  neutral  risk,  mislead  them,  and  affect 


But  u  -8  insisted  that  on  just  construction, 

representation  was,  that  he  was  natural- 
1?94  for  that  „  8ince»  means  <<ever 


before  ^J^^Oom^^JThej^WW-    since/,  and  tbe^  by  our  law  bc  raust.  have  emi- 
grated to  this  country  in  1792,  a  period  preced- 
the  war.     If  we  are  to  take  the  word 


it  was  fraudulent,  and  being  within  his  own 
knowledge,  it  was  the  same  whether  the  fact 
be  material  or  immaterial.  But  the  circum- 
stance is  very  material,  as  will  appear  from 
Park,  180, 182 ;  Hodgson  v.  RwJutrdson(l  Black., 
463) ;  Fillis  v.  Bvutton  (Sit.  Guildhall,  aft.  Hil., 
1782.)  If,  therefore,  the  disclosure  was  not 
true,  the  court  will  not  speculate  on  the  ma- 
teriality. 

KENT,  J.  When  did  Congress  pass  the 
first  act  prescribing  terms  as  to  naturalization? 

Mr.  Pendleton.  In  1794.  The  person  must 
have  resided  two  years,1  and  this  would  carry 
the  emigration  back  to  a  period  before  hostili- 

1.— The  first  Act  prescribing  two  years'  residence, 
passed  28th  March,  1790.  Then  came  the  law  of  29th 
June,  1795,  ordering1  five  years.  This  was  followed 
by  the  Act  of  Iftth  June,  1798,  requiring-  fourteen 
years,  and,  lastly,  that  now  in  force,  ordaining'  a 
period  of  five  years. 

IM 


the  rate  of  premium  to  be  paid.  That  repre-  „  £  .,  abstractedly,  and  ask  its  meaning,  it 
sentaticms  ought  to  be  true  and  exact.  ( Park,  !  m  be  found  to  g.  |nif  "after."  If  we  take 
^A^lL^^^'-^^^^^PS?*^!  it  in  connection  with  the  other  members  of 

the  sentence,  we  can,  by  a  transposition  of  a 
single  word,  give  it  the  same  signification ; 
and  when  we  consider  the  representation  was 
made  by  a  Frenchman,  as  was  admitted  on  the 
argument,  and  that  such  transposition  will 
make  it  a  literal  translation,  I  presume  we  shall 
be  justified  in  so  doing.  It  will  then  read, 
"Mr.  Coulon  is  a  citizen  of  the  United  States, 
naturalized  since  1794."  Thus  *will  [*292 
the  representation  comport  with  the  fact.  The 
words  "since"  1794,  are,  therefore,  too  equiv- 
ocal, and  not  sufficiently  precise,  to  justify 
the  court  in  considering  the  words  as  repre- 
senting the  plaintiff  to  have  been  naturalized 
"in"  and  not  "after"  1794.  We  do  not,  con- 
sequently, consider  the  representation  as  ma- 
terially false,  and  the  verdict  ought  to  stand. 
Motion,  denied.* 
2.-S«e  Ely  v.  Hallett,  2  Cainea' .Rep.,  60,  n: 
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ABBOTT 

v. 

BllOOME,  President  of  the  New  York  Insur- 
ance Company. 

1.  Marine.  Insurance — Vessel  Disabled — -When 
Voyage  Lost.  2.  Id. — Repairs — Abandon- 
inent — Sale- — Purchase  by  Part  Owner — No 
Wainer  of  Abandonment — Tender  Not  Neces- 
sary. 

If  a  vessel  be  rendered,  by  the  perils  insured 
against,  unable  to  proceed  with  her  original  cargo, 
it  is  a  loss  of  the  voyage,  though  she  may  be  equal 
to  perform  it  with  another  more  buoyant.  When  a 
vessel  cannot  be  Impaired  for  half  her  value,  she 
may  be  abandoned.  If  a  vessel  be  duly  abandoned, 
and  the  abandonment  refused,  and  at  a  sale  for  the 
benefit  of  all  concerned,  under  an  order  of  a  court 
of  admiralty,  pronouncing  her  not  worth  repairing, 
she  be  bought  in  by  a  part  owner  supercargo,  it  is 
no  waiver  of  the  abandonment,  though  on  her  ar- 
rival at  her  home  port,  she  be  sold  at  auction,  by 
the  assured,  for  more  than  she  cost,  and  he  at  the 
time  of  action  brought,  have  the  proceeds  in  his 
hands,  nor  need  he  make  a  tender  of  her  to  the 
underwriter  when  she  arrives,  nor  of  her  proceeds 
after  her  sale. 

Citation— Saidler  and  Craiar  v.  Church. 

THIS  was  an  action  on  a  policy  of  insurance 
upon  one  eighth  of  the  ship  Mary,  valued 
at  $2,875,  on  a  voyage  from  Batavia  to  New 
York,  tried  before  Lewis,  Oh.  J. ,  at  the  circuit 
held  in  New  York,  in  November,  1800. 

On  the  trial  it  was  proved  that,  the  vessel,  in 
the  prosecution  of  the  voyage  insured,  encoun- 
tered heavy  and  adverse  gales  of  wind,  in  con- 
sequence of  which,  and  upon  a  general  consul- 
tation of  officers  and  crew,  it  was  determined 
to  bear  away  for  the  West  Indies.  That  the 
ship,  in  the  beginning  of  the  month  of^January, 
1799,  arrived  at  the  island  of  St.  Christopher, 
in  a  very  disabled  state,  and  was  there,  on  the 
application  of  the  master,  in  co-operation  with 
the  supercargo,  who  was  also  a  part  owner  of 
the  ship,  surveyed  under  an  order  of  the  Court 
of  Admiralty,  and  afterwards  unloaded  for  the 
purpose  of  a  second  survey. 

Upon  the  second  survey  a  report  was  made, 
that  the  ship  could  not  be  repaired  for  the  full 
value  of  her  when  repaired  ;  and  was  in  such 
a  state  and  condition,  without  particularizing 
the  several  damages  she  received  in  her  hull  as 
well  as  rigging,  that  it  would  be  dangerous 
and  unsafe  to  reload  her  cargo,  and  proceed 
with  her  on  her  voyage ;  that  to  repair  her 
would  be  highly  detrimental  to  the  interest  of 
the  owners,  or  the  underwriters  of  the  said  ship 
and  cargo. 

On  this,  the  court,  upon  the  like  applica- 


tion, ordered  a  sale  of  the  vessel  for  the  benefit 
of  the  concerned.  The  sale  took  place,  and  at 
it  the  supercargo  became  the  purchaser  on  ac- 
count of  the  assured,  for  the  *sum  of  [*293 
$4,700.  Upon  advice  of  her  situation,  the 
plaintiff  abandoned  to  the  underwriters,  who 
refused  to  accept  the  abandonment. 

It  was  admitted  that  the  vessel,  in  conse- 
quence of  the  disasters  experienced  on  the 
i  voyage,  was  so  much  injured  as  to  render  it 
impossible,  from  the  high  price  of  materials 
and  wages,  to  repair  her  at  St.  Christopher  (so 
as  to  bring  on  her  whole  cargo)  for  half  her 
value. 

It  was  admitted  that  in  the  spring  following 
she  came  to  New  York,  with  a  light  cargo  of 
rum  and  molasses,  being  about  sufficient  for  a 
set  of  ballast,  and  that  she  might  have  brought 
a  full  cargo  of  rum,  which  was  proved  to  be  a 
very  light  and  buoyant  cargo.  That  the  inter- 
est of  the  owners  in  the  vessel  was  not  insured. 
That  on  her  arrival  at  New  York,  she  was  not 
offered  by  the  plaintiff  to  the  defendant,  but 
was  sold  at  public  auction,  without  his  consent 
or  approbation,  for  the  sum  of  $10,100,  and 
was  afterwards  repaired  by  the  purchaser  at  a 
considerable  expense. 

On  this  evidence,  a  verdict  was  rendered  for 
the  plaintiff  as  for  a  total  loss,  subject  to  be 
diminished  according  to,  such  principles  as  the 
court  should  direct. 

Mr.  Hamilton  for  the  plaintiff.  On  the  facts 
stated  in  the  case,  the  application  of  the  gen- 
eral and  established  principles  of  the  law  of 
abandonment  is  so  clear  and  plain,  that  surely, 
no  objections  can  be  raised  on  that  point.  The 
right  cannot  but  be  acknowledged,  and,  there- 
fore, to  anticipate  anything  which  may  be 
urged  against  it,  will  not  be  attempted.  The 
question  on  which  we  apprehend  the  defend- 
ant will  most  rely,  and  which,  it  must  be  con- 
fessed, is  of  sufficient  importance,  is  whether 
the  repurchase  of  the  vessel  by  the  supercargo, 
did  not  turn  this  technical  total,  into  merely 
an  average  loss,  according  to  the  decision  of 
Saidler  and  Craig  v.  Church.  So  far  from  dis- 
puting the  law  of  that  decision,  it  is  fully  ad- 
mitted ;  but  the  circumstances  of  that  case,  as 
well  as  those  in  the  one  in  Term  Rep.,1  on  the 
authority  of  which  it  was  in  a  great  measure 
determined  essentially  vary  from  the  present. 
In  Saidler  and  Craig  v.  Church,  and  in  the 
case  *in  Term  Rep.,  there  was  no  aban-  [*2O4 
donment  before  the  repurchase.  In  this  the 
reverse  is  the  fact.  By  repurchase  the  court 

1.— It  is  supposed  that  the  case  alluded  to  by  the 
learned  counsel  is  that  of  M'Masters  v.  Shoolbred, 
1  Esp.,  237. 


XoTE.-Marine  insurance— Abandonment— Agency 
•of  assured  for  underwriters  after. 

The  right  to  abandon  a#  far  a  total  loss  accrues 
when  cost  of  repairs  would  exceed  half  the  value. 
See  note  to  Dupuy  v.  United  Ins.  Co.,  3  Johns.  Cas., 
182. 

Also,  Saurear  v.  Sun  Mut.  Ins.  Co.,  2  Saiidf .  (N.  Y.), 
482;  Wood  v.  Lincoln  and  Kennebeck  Ins.  Co.,  6 
Mass.,  479;  Hall  v.  Ocean  Ins.  Co.,  21  Pick.,  472; 
Peters  v.  Phoenix  Ins.  Co.,  3  Serg.  &  It.  (Pa.),  25; 
Mermand  v.  Melledge,  123  Mass.,  173. 

^ifter  a  legal  abandonment,  wlietlter  accepted  or 
not.  the  agent  of  the  assured  becomes  the  agent  of  the 
underwriters,  who  stand  in  the  place  of  the  assured, 
and  the  underwriters  are  responsible  for  the  acts  of 
.such  agent  and  entitled  to  any  benefit  arising  from 
them.  United  Ins.  Co.  v.  Robinson,  2  Cai.,  280 ;  Rob- 
inson v.  United  Ins.  Co.,  1  Johns.,  5B2;  Gardner  v. 
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Smith,  1  Johns.  Cas.,  141 ;  Union  Ins.  Co.  v.  Burrell, 
Anth.  (N.  Y.),  128 ;  Gardener  v.  Col.  Ins.  Co.,  7  Johns., 
514 ;  Rogers  v.  Hosack,  18  Wend.,  31!) ;  Lawrence  v. 
New  Bedford  Ins.  Co.,  2  Story,  471;  Crucicrv.  Phila. 
Ins.  Co.,  5  Serg.  &  R.,  113;  Ches.  Ins.  Co.  v.  Stark,  6 
Cranch,  288;  Hurtin  v.  Phoenix  Ins.  Co.,  1  Wash,, 
400 ;  Norton  v.  Ins.  Co.,  16  111.,  235 ;  Graham  v.  Ledda, 
17  La.  Ann..  45 ;  Peirce  v.  Ocean  Ins.  Co.,  18  Pick.,  83 ; 
Badger  v.  Ocean  Ins.  Co.,  23  Id.,  347. 

But  such  agent  must  act  in  good  faith.  Walden  v. 
Phoenix  Ins.  Co.,  5  Johns.,  310;  Miller  v.  De  Peyster, 
2  Cai.,  301 ;  Gardner  v.  Smith,  1  Johns.  Cas.,  141 ; 
Smith  v.  Touro,  14  Mass.,  112. 

So,  also,  with  acts  of  agent  after  loss  and  before 
abandonment.  Lawrence  v.  New  Bed.  Ins.  Co.,  2 
Story,  471 ;  Gardere  v.  Col.  Ins.  Co.,  7  Johns.,  514 ; 
Dederer  v.  Del.  Ins.  Co.,  2  Wash.  C.  C.,  61. 
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will  please  to  understand  notice  of  repurchase  ; 
for  the  mere  fact,  it  is  conceived,  can  by  no 
moans  influence  the  question.  If  at  any 
period,  the  right  to  abandon  from  what  was 
known,  perfectly  and  fully  attached,  if  the 
event  then  disclosed  warranted  an  abandon- 
ment, the  right,  as  it  thus  stood,  cannot  be  im- 
paired by  any  actually  existing  fact  which 
would,  if  known,  have  taken  it  away.  In  the 
decision  to  which  allusion  has  been  made, 
Lord  Kenyon  observed,  there  had  been  no 
abandonment  before  notice.  It  is  true,  in 
Saidler  and  Craig  v.  Church,  the  repurchase 
was  not  known  till  after  the  abandonment ; 
but  this  was  followed  by  a  subsequent  proceed- 
ing of  a  very  impressive  nature.  On  the  ar- 
rival of  the  Vessel  here,  she  was  taken  by  the 
assured,  repaired,  fitted  out,  and  sent  on 
another  voyage.  What  did  this  amount  to  ? 
What  could  it  amount  to  but  a  complete  adop- 
tion by  the  assured  of  the  act  of  their  agent,  as 
done  on  their  account  ?  The  consequence  is 
obvious  ;  it  turned  into  a  partial,  the  claim 
that  had  been  made  for  a  total  loss.  This, 
therefore,  constitutes  a  material  difference  be- 
tween the  two  cases.  But  there  is  another 
circumstance  equally  important.  In  the  pres- 
ent instance,  when  the  offer  to  abandon  was 
made,  the  assurer  absolutely  refused  to  accept 
it.  In  Saidler  and  Craig  v.*  Church,  they  were 
merely  passive,  and  made  no  reply.  When 
the  Mary  came  here  she  was  not  employed  and 
fitted  out  again,  but  as  she  was  refused,  she 
was  sold  at  action  for  the  benefit  of  whom  it 
might  concern.  Of  what  was  done  in  the 
former  case,  there  can  be  but  one  possible  in- 
terpretation— that  the  assured  took  her  back, 
and  waived  their  abandonment.  In  this  no  such 
thing  can  be  inferred.  Every  act  is  consistent 
with  the  claim  now  made.  There  had  been  a 
clear  right  to  abandon,  and  the  abandonment 
had  been  refused.  To  sell  the  ship  was  a  duty 
of  the  assured,  and  only  to  prevent  to  the  as- 
surer a  total  loss,  which  otherwise  must  ulti- 
mately have  resulted.  The  proceeds  are 
doubtless  to  be  accounted  for  ;  but  they  do  not 
weaken  the  present  claim.  The  vessel,  it  will 
295*]  be  *said,  sold  for  more  than  she  cost ; 
but  what  of  that  ?  It  is  only  so  much  the  bet- 
ter for  the  underwriter.  It  does  not  alter  the 
right  which  had  before  been  exercised,  and 
then  stood  unimpeached.  The  ground  of  the 
decision  in  Saidler  and  Craig  v.  Church  was, 
that  the  plaintiff  had  waived  his  abandonment 
by  taking  possession,  fitting  out,  &c.  To 
govern  this  case  by  that,  it  must  first  be  de- 
termined whether  a  sale  at  action  is  equivalent 
to  a  fitting  out  ;  and  this  must  be  done  only 
because  there  was  no  offer  of  her  after  her  ar- 
rival here.  And  even  then  it  must  be  consid- 
ered whether  this,  as  a  reiterated  act,  and  doing^ 
no  more  than  what  had  already  been  done  and 
refused,  was  necessary  to  be  repeated.  The 
sale  at  auction  was  a  conservative  act,  done 
merely  to  prevent  any  future  deterioration.  It 
was  a  measure  dictated  by  what  had  already 
taken  place.  The  former  refusal  continued  as 
a  guide  to  the  plaintiff's  future  conduct,  and 
on  that  he  acted.  The  property  was  thrown 
into  his  hands,  and  it  may,  perhaps,  be  a  ques- 
tion whether  this  did  not  of  itself  constitute 
him  an  agent  for  whomsoever  concerned.  The 
repetition  of  the  offer  of  the  vessel  was  a  work 
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of  supererogation.  The  waiver  of  the  aban- 
donment could  never  be  considered  as  an  act 
of  intention,  or  premeditated  design.  It  must 
arise  from  implication  of  law,  and  on  the  prin- 
ciple that  a  second  nugatory  offer  is,  by  law, 
absolutely  necessary.  That  the  mere  selling  a 
property  insured  is  not  a  waiver  of  a  previous 
abandonment,  the  decision  of  this  very  court 
has,  it  is  believed,  firmly  established.  In 
liowne  v.  The  New  York  Insurance  Company, 
after  a  refusal  of  an  abandonment,  the  goods 
arrived  and  were  sold  by  the  assured.  It  was 
held  by  this  bench  that  the  sale  was  justifiable 
from  the  conduct  of  the  underwriter.  To  be 
sure,  a  second  offer  might  Tlave  been  made, 
and  had  the  advice  of  counsel  been  asked,  it  is 
more  than  probable  it  would  ex  cautela  have 
been  recommended  ;  but  it  was  by  no  means 
necessary,  because  the  insurer  hacl,  from  his 
conduct,  rendered  it  superfluous.  He,  the 
person  entitled  to  the  ship,  which  was  then  in 
the  hands  of  the  plaintiff,  constituted  him,  by 
the  refusal  to  accept  her,  an  agent,  as  the 
foreign  *writers  term  it,  from  neces-  [*29O 
sity,  lest  an  absolute  loss  of  the  whole  subject 
matter  should  ensue.  To  preserve  it  was  to 
the  advantage  of  all  parties.  If  the  plaintiff 
was  to  have  it,  his  interest  required  that  care 
should  be  taken  of  it ;  if  it  was  to  fall  to  the 
underwriter,  certainly  his  equally  so,  because 
he  lessened  his  payment,  and  in  the  present  case 
actually  made  a  profit. 

Messrs.  Hoffman  and  Harison,  contra. 
Whether  the  present  is  to  be  considered  as  a 
partial  or  a  total  loss  is,  in  fact,  the  only  point 
in  controversy.  That  it  is  partial,  the  defend- 
ant insists ;  for  this  case  is  in  no  respect  to  be 
distinguished  from  Shaw  and  Goold  (Edward 
and.  Charles  Goold)  v.  John  Shaw,  reported 
Lex.  Mer.  Amer.,  295,  decided  in.  this  court, 
and  confirmed  on  a  writ  of  error  ;  so  that  the 
principles  there  recognized  are  now  to  be 
taken  as  the  settled  law  of  the  land.  There 
the  damage  to  the  cargo  did  not  affect  the 
policy  on  the  ship ;  because  she  was  in  a 
capacity  to  complete  her  voyage,  though  she 
did  not  do  it  on  account  of  the  injury  her  car- 
go had  sustained,  in  consequence  of  which  it 
was  sold  in  Martinique.  It  follows,  from  the 
authority  of  the  case  referred  to,  that,  as  in 
insurances,  freight,  vessel  and  cargo,  are  dis- 
tinct interests,  the  total  loss  of  one  by  no 
means  constitutes  a  right  to  abandon  on  the 
others.  The  underwriter  on  the  ship  has 
nothing  to  do  with  the  cargo  ;  and  though  the 
Mary  was  sold  in  St.  Christophers,  and  the 
voyage  thus  broken  up,  as  it  is  termed,  that 
did  not  give  any  rights  to  the  assured  on  the 
vessel.  The  interests  were  totally  unconnect- 
ed ;  an  insurance  on  the  voyage  being  by  no 
means  synonymous  with  one  on  the  ship. 
For  this  distinction,  the  court  will  find  a  sanc- 
tion in  Poole  v.  Fitzgerald  (Willes'  Rep.,  641).' 
The  fact,  however,  here  was,  that  the  voyage 
was  not  lost,  for  the  vessel  arrived  with  a  car- 
go and  earned  freight  So  that  allowing  the 
loss  of  the  voyage  to  mean  a  loss  of  the  ship, 
and  therefore  to  give  a  right  to  abandon,  and 
claim  for  a  total  loss,  still  that  loss  had  not 
taken  place,  as  the  vessel  could  have  brought 

1.— See  the  second  point  made  by  the  Chief  Jus- 
tice, Ibid,  646,  but  note  the  insurance  there  was  on  a 
policy  for  time. 
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a  full  cargo,  though  not  the  original  one.  She 
had  lost  no  freight  to  create  even  a  technical 
loss  of  the  voyage.  She  had  earned  pro  rata 
freight  to  S't.  Christophers,  and  from  St. 
Christophers  here  she  made  full  freight. 
297*]  There  was  not  only  *no  loss  of  the 
voyage,  but  a  profitable  one  performed  ;  and 
as  to  the  ship  herself,  she  had  arrived  in  per- 
fect safety.  Except,  then,  this  case  can  be 
distinguished  from  Shaw  and  Ooold,  that  de- 
cision must  control  this,  and  the  claim  be  only 
for  an  average,  not  for  a  total  loss.  The  de- 
termination also  in  Saidler  and  Craig  v. 
Church,  goes  on  all  fours  with  the  present 
case.  The  facts  were  exactly  similar.1  It  has 
been  attempted  to  discriminate  between  them, 
but  there  can,  in  operation  of  law,  be  no  es- 
sential difference  between  taking  possession  of 
a  vessel  and  fitting  her  out,  and  taking  posses- 
sion of  her  and  selling  her.  If  so,  it  can 
never  be  meant,  from  the  bare  transaction  it- 
self, to  say  it  was  otherwise,  when  the  sale  had 
been  at  an  advance  for  more  than  she  cost,  and 
the  surplus  put  in  the  plaintiff's  pocket.  It  is 
evident  the  plaintiff  fully  intended  to  adopt 
the  purchase  of  his  supercargo,  who,  it  must 
be  remembered,  was  also  a  part  owner,  and  de- 
signed the  sale  for  his  own  use.  The  conclu- 
sion is  almost  inevitable,  that  where  a  man 
makes  a  sale  of  what  was  his  own,  to  a  profit, 
he  does  it  for  himself.  It  had  been  done  by 
the  plaintiff  without  consulting  the  under- 
writer ;  from  his  own  will  and  in  addition  to 
this,  what  had  been  the  conduct  of  the  plaint- 
iff since  ?  He  had  never  once  offered  to  ac- 
count for  the  sales.  If  he  had  meant  to  have 
been  considered  as  an  agent  for  the  under- 
writer, as  suggested  that  he  was  from  necessi- 
ty, he  would  have  offered  to  account  for  the 
profits.  Instead  of  this,  he  has  them  now  in 
his  pocket,  and  can  justify  their  being  there, 
only  on  the  ground  of  the  repurchase  having 
been  made  on  account  of  the  former  owners. 
298*]  *It  had,  however,  been  said,  that  in 
Saidler  and  Craig  v.  Church  the  underwriters 
had  been  merely  passive,  but  here  they  had 
actually  refused,  and  that  from  hence  a  diver- 
sity between  the  cases  would  necessarily  arise. 
In  Saidler  and  Craig  v.  Church,  what  had 
passed  amounted  to  a  refusal.  An  abandon- 
ment, followed  by  silence  and  non-acceptance, 
amounted  to  a  refusal ;  for  he  who  does  not 
accept,  refuses.  If,  however,  any  variety 

1. — The  frequent  allusion  to  the  case  of  Saidler 
and  Craw  v.  Church,  making1  it  in  some  degree  a 
part  of  the  present,  the  reporter  has  thought  it  nec- 
essary to  state  the  facte  of  it  as  represented  in  the 
case  made  for  the  opinion  of  the  court.  They  were 
that  the  insurance  made  in  the  name  of  Thomas 
White,  was  made  for  and  on  account  of  the  plaint- 
iffs, and  that  they  were  the  sole  owners  of  the  ves- 
sel mentioned  in  the  policy. 

That  the  vessel  in  her  due  course  on  the  voyage 
insured,  was  captured  by  a  French  privateer,  and 
carried  into  Guadaloupe,  and  that  thereby  her  said 
voyage  to  the  Havana  was  totally  lost. 

That  at  Guadaloupe  the  vessel  was  duly  libeled  in 
the  Admiralty  Court,  and  was  there  condemned, 
and  after  condemnation  was  purchased  by  George 
Duplex,  the  master,  as  for  the  account  of  the  own- 
ers, for  the  sum  of  eleven  hundred  and  twenty  dol- 
lars. That  the  said  master  was  also  a  part  owner. 
That  the  owners  had  since  fitted  out  tne  said  brig 
and  sent  her  on  another  voyage. 

That  as  soon  as  the  owners  knew  of  the  capture, 
and  before  they  were  informed  of  the  condemna- 
tion, or  of  the  purchase  by  the  captain,  they  gave 
the  underwriters  notice  of  abandonment. 
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does  prevail  in  the  two  cases,  in  this  it  is 
stronger  against  the  assured.  In  Saidler  and 
Craig  v.  Church,  the  condemnation,  sale,.&c., 
were  forcible,  the  result  of  a  capture  ;  but  here 
they  were  induced  at  the  request  and  instance 
of  the  part  owner  and  supercargo.  The 
plaintiff  has  received  his  vessel,  purchased  in 
by  his  part  owner  ;  the  underwriter,  therefore, 
liable  only  for  repairs.  Insurance  is  no  more 
than  a  contract  for  indemnity  ;  if  it  is  to  be  so 
considered  now,  the  plaintiff  can  recover  only 
for  a  partial  loss. 

The  decision  in  Shaw  and  Ooold  is  conclu- 
sive on  the  subject.  To  the  judgment  then 
pronounced,  every  man  must  accede,  because, 
in  insurances,  the  various  subjects  of  vessel, 
freight,  and  cargo,  are  perfectly  distinct ; 
what,  therefore,  affected  the  one,  by  no  means 
implicated  the  others.  Suppose  a  total  loss  of 
cargo  and  freight,  let  it  be  either  absolutely  or 
technically  so,  the  assured  on  the  ship  would 
not,  from  this,  acquire  any  right  to  abandon. 
That  must  depend  on  other  circumstances  ;  it 
cannot  turn  on  her  ability  or  inability  to  carry 
her  original  cargo.  If  the  vessel  can  be  re- 
paired for  half  her  value,  whether  she  be  ade- 
quate to  the  conveyance  of  her  cargo  or  not, 
can  never  give  the  assured  a  title  to  abandon, 
or  claim  as  for  a  total  loss  of  the  ship.  The 
vessel  in  question  had  earned  nearly  her  full 
freight  ;  the  original  cargo  had  paid  it ;  the 
substituted  loading  had  done  the  same.  How, 
then,  could  a  total  loss  be  claimed  for  that 
ship  which  was  then  profitably  and  advan- 
tageously employed  ?  Taking  it,  therefore,  in 
the  most  complicated  and  connected  point  of 
view  that  could  reasonably  be  suggested,  there 
could  not  be  a  total  loss  of  the  vessel  while  the 
freight  was  still  subsisting.  In  order  to 
"establish  this  as  a  total  loss  the  plaint-  [*299 
iff  must  still  more  closely  unite  the  subjects  of 
insurance.  He  must  advert  to  the  incompe- 
tency  of  the  vessel  to  bring  home  the  cargo, 
and  urge  this  as  the  foundation  of  his  demand  ; 
and  because  the  voyage  is  broken  up  on  the 
cargo,  the  loss  of  the  ship  is  necessarily  to  be 
inferred.  This  is  in  direct  opposition  to  Shn>r 
and  Ooold,  the  contrary  of  which  was  expressly 
determined.  The  trifling  variations  of  that 
case  from  this  cannot  alter  the  point,  for  it  is 
not  every  little  change  and  alteration  of  cir- 
cumstances, or  any  slight  change,  that  would 
take  one  out  of  another.  Should  that  decision 
not  be  sufficient  to  incline  the  court  in  favor 
of  the  defendant,  Saidler  and  Craig  v.  Church 
will  govern  the  question.  In  th,at,  as  in  this, 
it  must  be  evident,  from  all  the  circumstances, 
that  the  purchase  was  for  the  benefit  and  on 
account  of  the  assured.  The  property,  when 
in  the  power  of  the  plaintiff,  was  never  offered 
to  the  defendant,  and  that  alone  is  a  waiver  of 
the  abandonment.  In  favor  of  such  a  con- 
struction, the  facts  now  before  the  court  are 
stronger  than  those  of  Saidler  and  Craig  v. 
Church.  There  the  sale  was  involuntary  and 
compulsive  ;  here  it  was  not  only  voluntary 
once,  but  twice  ;  and  the  first  sale  even  at  the 
request  of  the  supercargo  and  joint  owner. 
Nor  was  this  the  whole  from  whence  the  con- 
struction of  the  purchase  being  on  account  of 
the  defendant  might  be  drawn.  There  was  a 
shipment,  a  cargo  taken  on  board  on  account 
of  the  assured.  In*  other  respects  the  cases 
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were  alike.  In  that,  an  abandonment  not  ac- 
cepted ;  in  this,  an  abandonment  refused.  In 
one  case  the  vessel  was  employed,  in  the  other 
she  wjis  sold.  Had  not  the  underwriters  a 
right  to  be  consulted  as  to  the  time,  place,  and 
manner  of  the  sale  ?  How  does  it  appear  that 
they  were  not  willing  to  retain  her?  The 
plaintiff  should  have  offered  them  the  freight, 
with  the  amount  of  the  charges  for  repairs, 
A:c.,  and  then  have  claimed  compensation  un- 
der his  policy.  Instead  of  pursuing  such  a 
line  of  conduct,  the  property  is  disposed  of 
without  their  knowledge,  and  is  now  held.  If 
this  can  be  done,  the  security  of  underwriters 
is  destroyed.  There  would,  it  must  be  con- 
fessed, be  a  difference,  if  the  transaction 
-3OO*]  *had  taken  place  in  a  foreign  country, 
where  no  application  could  be  made  to  the  un- 
derwriters ;  but  here,  when  all  concerned  ^yere 
on  the  spot,  the  parties  who  were  so  active, 
.and  without  making  any  communication, 
must  be  held  to  have  acted  for  themselves.  In 
addition  to  these  circumstances,  the  court, 
doubtless,  will  observe  that  the  plaintiff  has 
received  the  freight  earned  by  her,  after  her 
being  bought  in  by  the  supercargo  and  joint 
owner.  This,  it  is  conceived,  is  tantamount 
to  fitting  out  and  employing  her,  and  is  evi- 
dence of  her  being  in  the  service  of  her  for- 
mer owners. 

Mr.  Hamilton,  in  reply.  It  is  difficult  to 
•conceive  how  Shaw  aiid  Goold  could  be  con- 
nected with  the  present  case ;  the  dissimilarity 
is  so  great,  it  is  scarcely  possible  to  imagine 
how  it  could  be  pressed  into  the  service.  That 
case  was  an  endeavor  to  constitute  a  total  loss 
of  the  vessel,  ou  account  of  a  loss  on  the  cargo. 
It  was  by  the  special  verdict  expressly  found 
that  she  could  have  been  repaired  for  less  than 
half  her  value  ;  in  the  present  instance  it  is  as 
expressly  stated  "that  she  cannot  be  repaired 
for  the  full  value  of  her  when  repaired."  I 
shall,  after  this  preliminary  observation,  en- 
deavor to  show  that  the  principles  of  that  de- 
termination will  bear  on  this,  and  materially 
aid  the  plaintiff's  demand.  For  that  purpose, 
it  will  be  necessary  to  recur  to  the  general 
position  of  the  court :  that  in  insurances,  the 
various  subjects  are  totally  distinct;  that  in 
construction  of  law,  vessel,  freight,  and  cargo 
Are  separate  interests  ;  and  it  is  fully  conceded, 
with  the  opposite*side,  that  the  loss  of  one  does 
not  constitute  a  loss  of  either  of  the  others. 
On  these  data  the  court  proceeded  in  Shaw 
and  Goold.  In  that  case  there  was  no  inability 
in  the  vessel.;  she  could  have  pursued  her 
voyage  with  her  cargo :  here  she  could  not. 
The  ability  of  a  vessel  to  perform  her  voyage 
with  her  cargo,  is  the  very  essence  of  the  con- 
tract of  assurance  upon  her :  it  is  the  substra- 
tum of  the  policy.'  The  assured  warrants  that 
she  is  so  at  the  commencement  of  the  voyage, 
and  the  assurer  engages  that  so  she  shall  con- 
tinue, against  all  the  perils  enumerated,  until 
it  be  terminated.  If  the  vessel  become  unable 
3O1*]  to  complete  it  *with  her  cargo,  the 
court  must  consider  it  as  a  total  loss  with  re- 
spect to  her,  and  the  policy  forfeited.  Noth- 
ing is  now  advanced,  which  is  not  perfectly 
reconcilable  with  the  distinctness  of  the  sub- 
jects of  insurance  ;  for  the  cause  of  the  loss  of 
the  voyage  was  wholly  the  ship's;  it  arose 
from  her  inability,  against  which  the  policy 
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was  meant  to  protect.  When  that  inability 
could  not  be  removed  for  half  her  value,  then 
she,  the  very  subject  of  insurance,  was  technic- 
ally destroyed,  and,  abstracted  from  subse- 
quent circumstances,  it  became  a  total  loss. 
The  after-purchase,  then,  was  the  only  thing 
which  could  alter  or  prevent  the  result.  Sup- 
pose her  purchase  for,  and  by,  any  other  per- 
son, how  could  that  vary  the  underwriter's 
liabilities  or  rights?  In  either  one  case  or  the 
other,  he  is  not  defrauded  or  injured.  The 
purchase  on  his  account  by  the  assured  can 
never  be  detrimental ;  he  has  the  vessel  at 
what  she  costs,  and  he  has  also  what  she  sells 
for.  In  the  case  of  Saidler  and  Craig  v. 
Church,  the  abandonment  was  overruled,  sole- 
ly because  the  employing  the  vessel  was 
deemed  a  waiver.  I  must  again  beg  leave  to 
insist  on  the  agency  from  necessity  of  the 
plaintiff,  and  to  deny  that  being  merely  passive 
in  cases  of  abandonment,  is  equivalent  to  a 
positive  refusal.  The  underwriter  has  thirty 
days  before  he  is  under  any  obligation  to  de- 
cide on  the  offer  to  abandon  ;  during  that  pe- 
riod circumstances  may  require  him  to  be 
cautious,  and  hesitate  in  pronouncing  his  de- 
termination ;  at  this  time  he  is  passive.  The 
defendant  here  refused  at  once  without  hesita- 
tion. The  decision  must  be  whether  the  offer 
to  abandon  ought  to  have  been,  and  in  all 
future  cases  must  be,  repeated  after  a  positive 
refusal  to  accept.  Living  on  the  spot  does  not 
alter  the  question.  To  offer  a  second  time 
.would  be  from  courtesy ;  for  after  one  party 
has  explicitly  taken  his  ground  on  that,  the  oth- 
er may  act  and  make  it  the  line  of  his  future 
conduct.  Whether  this  rule  is  to  be  adopted 
or  not.  is  now  to  be  determined. 


RADCLIFF,  J.,  delivered  the  opinion  of  the 
court : 

In  this  case,  the  general  question  is,  whether 
the  plaintiff  is  entitled  to  recover  a  total  or  a 
partial  loss.  Two  objections  *have  [*3O2 
been  made  against  the  recovery  for  a  total 
loss. 

1.  That  the  case  of  a  total  loss  never  existed. 

2.  That  the  purchase  at  St.  Christophers  by 
the  supercargo,  who  was  also  a  part  owner  of 
the  ship,  and  the  subsequent  sale  at  New  York, 
without  the  consent  of  the  defendant,  or  a 
previous  offer  or  tender  of  the  ship  to  him, 
amounted  to  a  waiver  of  the  abandonment,  and 
an  adoption  of  the  vessel  as  his  own. 

With  respect  to  the  first,  it  appears  that  the 
ship  was  condemned  at  St.  Christophers,  as 
unfit  to  proceed  on  her  voyage,  on  account  of 
the  injuries  she  had  received  ;  and  the  persons 
appointed  to  survey  her  there  certified,  that  in 
their  opinion,  she  could  not  be  repaired  for 
her  full  value  when  repaired.  It  is  also  ad- 
mitted, on  the  part  of  the  defendant,  that  in 
consequence  of  the  disasters  experienced  on 
the  voyage,  she  was  so  much  injured  that  it 
was  impossible,  from  the  high  prices  of  wages 
and  materials,  to  repair  her  at  St.  Christo- 
phers for  half  her  value,  so  as  to  enable  her  to 
bring  on  her  whole  cargo.  It  is  again  admit- 
ted, on  the  part  of  the  plaintiff,  that  in  the 
spring  following,  the  ship  came  to  New  York 
with  a  light  cargo  of  molasses  and  rum,  being 
about  sufficient  for  ballast,  and  that  she  might 
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have  brought  a  full  cargo  of  rum,  which  was 
proved  to  be  very  light  and  buoyant. 

On  these  facts,  I  am  of  opinion  that  there 
•existed  a  case  of  technical  total  loss,  and  that 
the  assured  had  a  right  to  abandon.1  The 
•question  in  such  cases  is  not  whether  the  ves- 
is  to  be  in  a  capacity,  or  in  a  situation  to  be 
repaired,  so  as  to  prosecute  her  voyage  with  a 
half,  or  any  other  portion  of  her  cargo,  but 
whether  she  is  capable  of  proceeding,  or  of 
being  refitted  to  proceed,  and  carry  the  whole. 
A  vessel  is  not  seaworthy,  unless  she  be  in  a 
•condition  to  carry  a  full  cargo.  The  contrary 
idea  is  novel,  and  inconsistent  with  every 
principle  of  propriety  and  safety  in  naviga- 
tion. The  vessel  was  insured  to  perform  her 
voyage,  and  carry  her  cargo  from  Batavia  to 
New  York.  This  she  was  disabled  from  doing. 
•3O3*J  The  enterprise,  therefore,  failed,  *by 
means  of  the  perils  insured  against,  and  the 
plaintiff  had  a  right  to  abandon,  and  claim  a 
total  loss. 

The  second  question  is,  whether  he  has 
waived  this  right.  The  vessel  was  ordered  by 
the  Court  of  Admiralty  at  St.  Christophers  to 
be  sold  for  the  benefit  of  all  concerned.  The 
supercargo,  who  was  one  of  the  owners,  pur- 
chased her  on  account  of  the  assured.2  The 
Assured  had  previously,  on  receiving  advice  of 


1. — Where  the  Injuries  to  the  vessel  within  the  per- 
ils of  the  policy,  are  guch  as  to  disable  her  from  pro- 
ceeding: on  her  "voyage,  it  is  a  total  loss  of  all  the 
'Subjects  of  insurance,  if  other  vessels  cannot  be 
procured  to  take  the  cargo.  Manning1  v.  Newman, 
2  Camp.,  624.  But  a  loss  of  the  voyage  as  to  the  ear- 
go  is  not  a  loss  of  the  voyage  as  to  the  ship ;  if, 
therefore,  on  such  an  event,  she  be  able  or  at  liber- 
ty to  perform  her  voyage,  the  assured  on  the  ship 
cannot  abandon  and  claim  as  for  a  total  loss.  Goold 
v.  Shaw,  1  Johns.  Cases,  293 ;  Alexander  v.  Baltimore 
Insurance  Company,  4  Cranch,  370 ;  Hurtin  v.  Phoa- 
nix  Insurance  Company,  2  Marsh,  by  Oondu,  001,  a. 

2.— After  an  unexcepted  but  effective  abandon- 
ment the  assured  are  quasi  agents,  or  trustees,  for 
the  assurer,  and  the  assurer,  as  to  the  subject  of  in- 
.surance,  takes,  or  stands,  in  the  place  of  the  assured. 
From  these  two  principles  it  necessarily  follows,  1st. 
That  those  who  were  trie  agents  of  the  assured  be- 
come the  agents  of  the  underwriter,  and  that  their 
acts  as  well  as  thosa  of  the  underwriter,  will,  if  hoiia 
fate  done  for  the  benefit  of  all  concerned,  be  obliga- 
tory on  tho  insurer  as  his  acts,  and,  therefore,  can- 
not prejudice  the  rights  of  the  insured  :  2d.  That 
the  insured  cannot  claim  from  the  insurer  as  fora 
loss  of  that  to  which  they  were  not  themselves  enti- 
tled. It  results,  from  these  deductions,  1st.  That 
•correspondents,  consignees,  supercargoes,  and  cap- 
tains of  the  assured,  are  agents  of  the  underwriter. 
Therefore,  if  the  insured  sell,  even  in  the  port  of 
•departure,  the  subject  underwritten,  •without  a 
view  to  his  own  benefit,  it  will  not  prejudice  his 
claim  for  a  total  loss.  Walden  v.  Phoenix  Insur- 
.ance  Company,  5  Johns.  Rep,,  310.  Nor  will  going, 
after  a  loss  within  the  policy  from  blockade,  to  a 
neighboring  or  other  port,  and  a  delivering  there 
to  the  consignee  of  the  insured,  the  goods  under- 
written. Schmidt  v.  United  Insurance  Company,  1 
Johns.  Rep.,  249.  3d.  That  on  an  insurance  on 
freight,  though  the  goods  to  be  carried  be  so  dam- 
aged as  not  to  be  worth  the  transport,  yet  if  the  un- 
derwritten do  not  entitle  himself  to  it  by  an  offer  to 
take  them  on,  he  cannot  recover  from  the  insurer. 
Griswold  v.  New  York  Insurance  Company,  3 
Johns.  Rep.,  221.  Nor  will  the  acts  of  the  insurer 
in  saving  the  cargo,  and  being  present  at  its  unlad- 
ing and  delivery,  amount  to  an  acceptance  of  the 
abandonment.  Id.  Ih.  What  shall  bo  tantamount 
is  a  matter  for  jury  determination.  Bell  v.  Smith, 
2  Johns.  Rep.,  98.  After  an  accepted  abandonment, 
all  transfers  and  investments  of  the  property  are 
for  the  benefit  of  the  insurer;  who  may  maintain 
trover  for  the  articles  purchased  with  it.  Robinson 
and  Hartshorne  v.  United  Insurance  Company,  2 
Caines'  Rep.,  280,  affirmed  in  error,  1  Johns.  Rep., 
592. 


her  condemnation,  and  before  any  notice  of 
the  purchase,  abandoned  his  interest  to  the 
underwriters,  who  refused  to  accept  the  aban- 
donment. In  what  manner  the  supercargo, 
being  also  one  of  the  owners,  might  be  affect- 
ed by  the  purchase,  it  is  unnecessary  to  deter- 
mine. The  question  is,  whether  the  plaintiff 
ratified  his  acts  subsequent  to  the  abandon- 
ment, and  recognized  the  purchase  as  his  own. 
In  the  case  of  Saidler  and  Craig  v.  Church, 
(July  Term  1799),  after  an  abandonment,  a 
similar  purchase  was  made,  and  the  assured 
adopted  it  as  their  own,  by  availing  themselves 
of  the  advantage  it  offered,  and  fitting  out 
and  sending  the  vessel  on  another  voyage  for 
their  own  account.  Under  these  circumstan- 
ces, we  considered  the  assured  as  having  af- 
firmed the  purchase,  and  waived  the  abandon- 
ment. 

The  present  case  differs  in  this,  that  the 
plaintiff  has  done  no  act  to  affirm  the  pur- 
chase. He  has  not  appropriated  the  vessel  to 
his  own  use,  and  has  not  attempted  to  derive 
any  benefit  from  the  purchase.  The  vessel 
was  sold  at  auction  on  her  arrival  at  New 
York,  and  purchased  by  a  stranger.  Although 
it  be  not  expressly  stated  in  the  case,  the  sale 
must  be  presumed  to  have  been  made  for  the 
benefit  of  the  underwriters.  It  is  objected 
that  the  plaintiff  ought  again  to  have  offered 
to  deliver  them  the  vessel,  or  have  consulted 
them  as  to  the  propriety  of  the  sale.  I  think 
this  was  not  strictly  necessary.  The  abandon- 
ment was  an  offer  to  cede  all  his  title  and  the 
possession  of  the  vessel,  as  far  as  under  the  cir- 
cumstances it  was  capable  of  being  delivered. 
The  plaintiff  was  not  bound  to  do  more;  and  it 
being  a  case  proper  for  an  abandonment,  the 
defendant  ought  to  have  accepted  it ;  or  at 
least,  the  refusal  was  at  hi&  peril.  He  did 
not  accept,  and  the  plaintiff  was  necessarily 
*left  to  act  as  his  trustee  in  the  dispo-  [*3O4 
sition  of  the  property.  If  he  executed  the 
trust  fairly,  he  has  discharged  his  duty,  and  it 
was  not  incumbent  on  him  to  follow  the  de- 
fendant, and  repeat  his  application  to  receive 
what  he  ousht  at  first  to  have  accepted.3  The 
sale  at  auction  was,  therefore,  justifiable,  and 
the  defendant  ought  to  be  charged  with  a  total 
loss,  deducting  the  proceeds  of  the  sale,  and 
the  value  of  the  freight  from  St.  Christophers 
to  New  York. 

Judgment  for  the  plaintiff  for  a  total  loss. 

Distinguished— 10  Johns.,  179. 
Cited  in— 3  Caines,  286;  5  Johns.,  325;  7  Johns., 
423;  3  Mason,  69. 
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Award  in  Trespass — Bar — Action  on  Case. 

An  award  in  trespass  that  "the  said  suit  shall  no 
further  be  prosecuted,"  is  sufficiently  final  and  cer- 
tain, and  a  good  bar  to  an  action  on  the  case  for  the 
same  offense. 

3.— Where  the  loss  was  total  at  the  time  of  aban- 
donment, on  a  subsequent  arrival,  tender  and  re- 
fusal, holding  the  property  sixty  days,  selling  it  and 
giving  credit  to  the  underwriter  for  the  proceeds, 
said  to  be  no  obstacle  to  recovery.  Livingston  v. 
Hastie  and  Patrick,  January,  1803.  But  see,  as  to 
this  point,  Church  v.  Bedient  et  al.,  1  Caines'  Cases 
in  Error,  21,  42,  43. 

NOTE.— A  wards— Scope  of-  Certainty  of— Final: 
Awards  must  he  within  tttc  aubmission,  certain  to  a 
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Citations— 1  Burr.,  274;  L.  Hay  in.,  960;  Kyd,  242; 

1  Burr.,  277 ;  2  Wlls.,  2«8;  Kyd,  140,  141. 142;  0  Mod., 
232 ;  1  Salk.,  74.  75 ;  6  Mod.,  33.  34 ;  2  Ld.  Kaym.,  (591 : 

2  Mod.,  228;  Cro.  Jac.,  525  ;Kyd,  148 ;  8  Co.,  97  C{ 
Com.  Rep.,  328 ;  Kyd,  153 ;  Str.,  1024 ;  2  Wlls.,  359 ;  2 
Bl.  Hep.,  987. 

THIS  was  an  action  for  a  conspiracy  in  burn- 
ing the  plaintiff's  barn,  and  the  various 
articles  it  contained. 

The  declaration  contained  seven  counts. 

The  first  stated  the  plaintiff  possessed  of  a 
barn  and  close,  containing  hay  &c.  The  de- 
fendants, knowing  the  premises,  and  contriv- 
ing to  injure,  &c.,  the  plaintiff,  by  a  certain 
conspiracy,  confederacy,  and  agreement,  did 
cause  the  barn,  &c.,  to  be  set  on  fire,  destroyed 
and  consumed. 

Second  like  the  first,  except  that  the  defend- 
ants did  conspire  to  set  on  fire,  and  cause  to 
be  set  on  fire,  and  consumed,  and  destroyed, 
the  barn  aforesaid,  containing,  &c.,  and  by 
means  of  the  conspiracy  aforesaid,  the  barn 
was  set  on  fire  and  consumed. 

Third.  The  same,  stating  that  the  defend- 
ants, by  conspiracy,  &c.,  did  procure  the 
barn,  &c.,  to  be  set  on  fire,  destroyed  and 
consumed. 

Fourth.  That  the  defendants  did  conspire, 
&c. ,  to  set  on  fire  and  cause  to  be  set  on  fire 
and  destroyed,  the  barn  last  aforesaid,  &c., 
with  an  averment  that  the  barn  was,  in  pur- 
suance of  the  conspiracy  aforesaid,  set  on  fire 
and  consumed. 

Fifth.  That  the  defendants,  by  a  conspiracy 
before  had,  did  cause  and  procure  the  barn  to 
be  set  on  fire  and  consumed. 

Sixth.  The  same,  only  enumerating  the  con- 
tents of  the  barn. 

Seventh,  That  the  defendants  conspired  to 
3Oo*]  set  on  fire,  *and  they  in  pursuance  of 
their  conspiracy,  did,  &c.,  and  did  cause 
to  be,  by  fire  destroyed,  the  barn  aforesaid. 

All  the  counts  began  as  in  trespass,  "for 
that,"  concluding  with  "  alia  a norma against 
the  peace,"  &c.' 

The  defendants  seperately  pleaded  the  gene- 
ral issue,  with  a  notice,  that  on  the  trial  they 
would  severally  give  in  evidence  a  former  suit 
in  trespass  against  the  defendant  Mathew, 
Hannah,  his  wife,  and  the  other  defendant 
Samuel,  for  breaking  the  close  of  the  plaintiff, 
and  also  for  burning  his  barn,  containing,  &c., 
and  that  they  would  give  further  in  evidence  a 
submission  of  the  said  suit  by  the  plaintiff,  on 

1.— It  has  been  said  that  an  action  upon  the  case  is 
founded  upon  a  wrong,  and  concludes  contra pacem. 
Vaug-h.  101 ;  F.  N.  B.,  92,  E.  But  this  is  a  mistake,  for 
actions  contra  pacem  are  a  species  of  actions  vi  et 
armfe.  See  1  Mor.  Vad.  Mec.  65. 


the  one  part,  and  the  said  Mathew  and  Hann.ih 
for  themselves,  and  the  said  Samuel,  their  son; 
an  infant,  on  the  other  part,  to  the  arbitrament 
of  certain  arbitrators  mentioned,  and  their 
award  thereon  made,  by  which  the  plaintiff 
was  ordered  to  "to  no  further  prosecute  the 
said  suit,"  and  to  pay  the  defendant,  Mathew 
Delavan.  $14.68  costs;  and  further,  that  the 
suit  on  which  the  said  award  was  made  was 
for  the  same  trespass  for  which  the  present  ac- 
tion was  brought.  The  submission  and  award 
were  in  the  following  words: 

"The  condition  ot  the  above  obligation  is 
such,  that  whereas  a  barn  of  the  above  Eben- 
ezer  Purdy  hath  been  destroyed  by  fire, 
together  with  hay,  grain,  and  other  valuable 
articles  which  it  then  contained:  and  whereas 
the  said  Kbenezer  Purdy  hath  instituted  an 
action  in  the  Supreme  Court  of  Judicature  of 
the  State  of  New  York,  against  the  before- 
named  Mathew  Delavan  and  Hannah,  his  wifer 
and  Samuel  Delavan,  his  son,  for  burning  and 
destroying  said  barn,  in  which  action  the  said 
Mathew  Delavan,  Hannah,  his  wife,  and  Sam- 
uel Delavan,  have  pleaded  not  guilty,  so  that 
the  said  action  is  now  at  issue  ;  and  whereas  it  is 
just  and  right  that  if  the  said  Mathew  and  his 
wife  and  his  son,  or  any,  or,  either  of  them 
have  or  hath  in  fact,  burned  or  destroyed  the 
said  barn,  or  have  or  hath  in  any  manner 
aided,  abetted,  assisted,  contributed,  occasion- 
ed or  been  privy  to  the  burning  or  destruction 
thereof  (which  they  and  each  of  them  wholly 
deny),  *that  then  he,  the  said  Mathew  [*3O& 
Delavan,  shall  pay  Ebenezer  Purdy  all  the 
damages  he  hath  sustained  thereby,  which  the 
said  Mathew  Delavan  hereby  agrees  to  do. 
And  whereas  the  said  Ebenezer  Purdy  and 
Mathew  Delavan  have  mutually  agreed  to  dis- 
continue the  said  action,  and  to  submit  all 
questions,  disputes,  and  controversies  touching 
the  destruction  of  the  said  barn  and  the  con- 
tents thereof,  and  the  damages  the  said  Eben- 
ezer Purdy  hath  sustained  thereby,  to  the 
judgment  and  award  of  Epenetus  Wallace  and 
Hachaliah  Brown,  Esq.,  and  Stephen  Gilbert, 
farmer,  or  any  two  of  them,  arbitrators  mu- 
tually chosen  by  and  between  the  said  parties^ 
to  arbitrate,  award  and  determine,  touching  the 
premises.  Now,  therefore,"  &c. 

The  award  set  forth  that  "whereas  a  certain 
suit  has  heretofore  been  commenced  in  the 
Supreme  Court  of  Judicature  of  the  State  of 
New  York,  by  Ebenezer  Purdy  against  Mathew 
Delavan  and  Hannah,  his  wife,  and  Samuel 
Delavan,  his  son,  for  the  burning  and  destroy- 
ing the  barn  of  the  said  Ebenezer  Purdy  by 
fire ;  and  whereas  for  the  putting  an  end  to  the- 


common  intent  and  final.  They  are  interpreted  in 
a  fair  and  liberal  spirit,  but  these  requisites  they 
must  have.  Jackson  v.  Ambler,  14  Johns.,  96 ;  Cox 
v.  Jagger,  2  Cow.,  638;  Wright  v.  Wright,  5  Id.,  197 ; 
Bullerv.  The  Major,  7  Hill,  329;  Hiscock  T.  Harris, 
74  N.  Y.,  108. 

Must  be  within  thexulnntesion,  otherwise  it  is  void, 
at  least  as  to  the  excess.  Mayor  v.  Butler,  1  Barb., 
325 ;  Solomons  v.  McKinstry,  13  Johns.,  27 ;  Schuyler 
v.  Vanderveer.  2  Cai.,  235 ;  Brown  v.  Hankerson.  3 
Cow..  70;  Cook  v.  Carpenter,  34  Vt.,  121;  Reynolds 
v.  Reynolds.  15  Ala.,  398 ;  Gibson  v.  Powell,  13  Miss., 
712 ;  Adams  v.  Adams,  8  N.  H.,  82 ;  Bean  v.  Wendell, 
20  Id.,  213;  Bean  v.  Famum,  6  Pick.,  269;  Huff  v. 
Parker,  4  Ball.,  285 ;  Lyle  v.  Rodgers,  5  Wheat.,  394 ; 
Davis  v.  Dyer, 54  N.  H.,  146. 

Muttt  be  certain  to  a  common  intent.  Hiscock  v. 
Harris,  74  N.  Y.,  108;  Perkins  v.  Giles,  53  Barb.,  342; 


Jackson  v.  Ambler,  14  Johns.,  96 ;  Hollinworth  v. 
Pickering,  24  Ind.,  435;  Pettibone  v.  Perkins,  6  Wis... 
616 ;  McCracken  v.  Clarke,  31  Pa.  St.,  498 ;  Howard  v. 
Babcock,  21  111.,  259;  Piereon  v.  Norman,  2  Cal.,  599 ; 
Carter  v.  Ross,  2  Root  (Conn.),  507;  Hazeltine  v. 
Smith,  3  Vt..  535;  Lee  v.  Oustott,  1  Ark.,  208;  Grier 
v.  Grier,  1  Dull.,  173;  Akely  v.  Akely,  16  Vt.,  450; 
Kingston  v.  Kincaid,  1  Wnsh.,  448;  Henrickson  v. 
Hcinbaek,  33  111.,  299:  Alfred  v.  K.  &  S.  By.  Co.,  92 
111.,  609. 

Must  be  Hnal.  McKinstry  v.  Solomons,  2  Johns.,. 
57 ;  13  Id.,  27 ;  flyers  v.  Van  Deusen,  5  Wend.,  288 ; 
Peters  v.  Pierce,  8  Mass.,  398;  McCrary  v.  Harrison, 
36  Ala.,  577;  Carter  v.  Col  vert,  4  Md.  Ch.,  199;  Mc- 
Keen  v.Oliphant,  18  N.  J.  L.,  442;  Young  v.  Shook, 
4  Rawle  (Pa.),  304 ;  Duudon  v.  Starin,  19  Wis.,  2<il : 
Colcord  v..  Fletcher,  50  Me.,  398:  Paine  v.  Paine,  1 
Pet.,  222. 
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said  suit,  they,  the  said  Ebenezer  Purdy  and 
Mathew  Delavan,  by  their  several  bonds  and 
obligations  bearing  date,  &c.  Now,  know  ye 
3O7*]  that  *we  the  said  arbitrators,  whose 
names  are  hereunto  subscribed,  and  seals  affix- 
ed, taking  upon  us  the  burden  of  the  said 
award,  and  having  fully  examined  and  duly 
considered  the  proofs  and  allegations  of  both 
the  said  parties  so  made,  publish  this  our  award 
by  and  between  the  said  parties,  in  manner 
following,  that  is  to  say,  first,  we  do  award 
and  order  that  the  aforesaid  suit  shall  be  no 
further  prosecuted:  and  further,  we  do  award 
and  order  that  the  said  Ebenezer  Purdy  shall 
pay,  or  cause  to  be  paid,  unto  the  said  Mathew 
Delavan  fourteen  dollars  and  sixty -eight  cents, 
in  full,  for  his  costs  and  expenses  in  defending 
the  aforesaid  suit,  and  also  for  his  expenses 
and  attendance  on  this  arbitration.  In  wit- 
ness," &c. 

The  defendant's  counsel  then  moved  the 
court  to  direct  the  jury  to  find  a  verdict  for 
the  defendants,  on  the  principle  that  the  sub- 
mission and  award  so  given  in  evidence  barred 
the  plaintiff  of  a  right  to  maintain  his  present 
suit,  which  motion  the  judge  overruled,  de- 
claring his  opinion  to  be,  that  the  award  was 
not  conclusive  between  the  parties,  so  as  to  bar 
the  plaintiff  of  his  present  action,  with  liberty, 
however,  to  the  defendants  to  reserve  the 
point,  which  was  accordingly  done. 

The  jury  being  charged  by  the  judge  upon 
the  issue  of  not  guilty,  and  having  returned  to 
the  bar,  said  they  found  the  defendants  guilty 
of  the  matter  contained  in  all  the  counts  in  the 
declaration  except  the  last,  and  of  those  mat- 
ters they  found  the  defendants  not  guilty. 

Mr.  Woods  for  the  defendants.  The  present 
motion  is  to  set  aside  the  verdict,  and,  if  the 
court  should  be  of  opinion  against  us  on  that 
point,  to  arrest  the  judgment.  On  one  of 
these  grounds  we  must  prevail,  and  for  that 
purpose  I  shall  contend  that  the  award  was, 
on  the  trial,  final  and  conclusive  evidence  to 
bar  the  action  ;  second,  that  the  verdict  find- 
ing the  defendants  guilty  as  to  the  first  six 
counts,  and  not  as  to  the 'seventh;  is  contradic- 
3O8*]  tory  ;  third,  that  *this  action,  as  it  at 
present  appears  by  the  record,  cannot  be  sup- 
ported, being  evidently  a  suit  in  trespass, 
which  will  not  lie  for  a  conspiracy,  as  the  rem- 
edy ought  to  be  by  an  action  on  the  case.  On 
the  first  point  it  must  be  admitted,  the  award 
was  intended  to  be  final  and  conclusive  as  to 
the  burning  the  barn,  &c.  The  plaintiff  ought 
not  to  be  permitted,  after  a  suit  for  that  very 
cause,  and  submitting  it  to  arbitrators,  who 
take  on  themselves  the  burden  of  the  award, 
and  absolutely  make  it,  to  bring  another  suit 
for  the  same  offense.  The  plaintiff  cannot, 
by  merely  varying  his  form  of  proceeding  (if 
there  be  any  variance  in  this  case),  bring  a 
subsequent  action  on  the  same  grounds.  The 
award  is  final  and  conclusive,  therefore,  on 
the  cause  of  action,  not  the  mere  proceedings  : 
it  says,  the  "aforesaid  suit  shall  be  no  further 
prosecuted."  This  must  be  taken  as  if  it  had 
been  declared,  the  defendants  shall  never  again 
be  impleaded  for  burning  the  barn.  The  rule 
of  construction  in  awards  is  more  than  it 
formerly  was ;  the  courts  look  to  what  was 
designed,  because  the  arbitrators  are  judges  of 
the  parties'  own  choosing,  and  not  tied  down 
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to  technical  rules.  In  Stranfoi'd  v.  Green  (2 
Mod. ,  228),  the  submission  was,  by  the  defend- 
ant on  behalf  of  himself  and  partner,  of  all 
differences  and  controversies  between  them 
and  the  plaintiff.  The  award  was,  "that  all 
suits  which  are  prosecuted  by  the  plaintiff 
against  the  defendant  shall  cease."  This,  said 
the  court,  has  the  effect  of  a  release.  So  here, 
that  the  "  suit  shall  no  further  be  prosecuted," 
will  have  the  same  operation.  Another  infer- 
ence is  to  be  drawn  from  this  authority  in 
answer  to  the  objection  that  may  be  made,  of 
the  submission  being  only  by  some  of  those 
who  were  proceeded  against  in  the  first  act- 
ion; but  they  had  a  right  to  refer  for  the 
other,  as  they  were  the  parents  of  the  defend- 
ant Samuel.  In  the  case  cited,  one  partner 
submitted  for  all,  and  yet  the  award  was  not 
on  that  ground  impeachable.  The  same  prin- 
ciples will  be  found  in  Kyd,  212  ;  Hawkins  v. 
Colclough  (1  Burr.,  274);  G~rcuy  v.  Gray  (Cro, 
Jac.,  525).  So  in  Harris  v.  Knipe  (1  Lev.,  58), 
an  award  "that  all  suits  and  controversies 
shall  cease "  was  held  good  and  *mu-  [*3O9 
tual,  though  no  other  part  of  the  award  was 
valid.  In  Simon  v.  Qaml  (1  Salk.,  74),  the 
words  were,  "that  all  suits  now  depending 
shall  cease,"  and  it  was  urged  in  error  to  be 
final,  "because  the  meaning  is  not  that  the 
party  shall  give  over  and  begin  again,  but 
that  the  suit  should  absolutely  cease  forever, 
so  that  the  right  is  gone,  because  the  remedy 
is."  Even  an  award  "  that  a  suit  in  chancery 
shall  be  dismissed  "  is  final ;  because  the  court 
"  will  intend  this  a  substantial  dismission  and 
perpetual  cession."  (Knight v.  Burton,  1  Salk., 
75;  3  Vin.  Abr.,  67,  pi.  28.)  As  the  second 
point  will  be  spoken  to  by  the  other  counsel 
in  the  cause,  it  will  be  necessary  only  to  go  to 
the  third.  The  whole  declaration  is  for  a  di- 
rect trespass  :  if  so,  it  is  not  maintainable  on  a 
conspiracy.  The  mode  ought  to  have  been  by 
an  action  on  the  case,  or  a  writ  of  conspiracy, 
according  to  the  register.  That  the  present  is 
a  declaration  in  trespass  cannot  be  doubted. 
The  beginning  of  each  count  is  "for  that," 
and  not  circuitous,  as  is  necessary  in  actions 
on  the  case,  which,  being  for  consequential 
damages,  commence  with  "for  that  whereas." 
This  declaration,  therefore,  cannot  be  in  case  ; 
and  if  it  be  trespass,  it  will  not  lie.  It  will  be 
found,  on  examining  the  authorities,  that  a 
bare  conspiracy,  without  any  act  done  in  con- 
sequence, cannot  be  the  foundation  of  any 
suit.  The  first  six  counts,  though  they  allege 
conspiracy,  and  that  the  barn,  &c.,  was  burnt, 
do  not  charge  us  with  it.  If,  in  addition  to 
this  observation,  there  is  any  technical  rule  by  • 
which  this  declaration  will  be  deemed  tres- 
pass, the  court  will  apply  it.  In  Scott  v.  Shep- 
herd® Wils.,  403;  2  Bl.,  892),  the  court  held 
vi  et  artnis  conclusive  on  the  question;  here  the 
words  are  "  against  the  peace  of  the  people," 
which  is  tantamount.  Are  not  the  counts 
charging  a  direct  injury  to  the  plaintiff?  Do 
they  not  show  it  in  express  terms?  If  so, 
shall  it  be  permitted  the  plaintiff,  by  adding 
the  words  "  conspiracy,  &c.,"  to  use  the  declar- 
ation just  as  it  suits  his  purpose?  As  case  to 
maintain  the  suit  as  a  conspiracy  ;  and  when 
objected  to  on  account  of  form,  to  turn  round 
and  say  it  is  trespass.  If  it  be  so,  it  is  the 
same  as  saying  the  defendants  burnt  the  barn, 
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and  negatives  that  they  caused  it  to  be  burnt. 
3  lO*]  There  *is  no  method  of  supporting 
the  declaration,  without  first  setting  aside  all 
the  rules  of  pleading  which  relate  to  trespass 
and  conspiracy. 

Me*Kr*.  Golden,  Hoffman  and  Munro,  contra. 
\\  c  shall  first  speak  as  to  the  award.  It  is 
necessary  that  all  awards  should  be  final ;  and, 
therefore,  either  to  be  nonsuit  or  discontinue 
is  insufficient,  though  to  enter  a  retraxit  is 
good.  These  positions  show  the  nature  of 
awards  on  this  point.  That  "all"  suits  shall 
cease  comes  within  the  rule  of  a  retraxit,  but 
that  "  a "  suit  shall  be  no  further  prosecuted 
cannot ;  the  court,  however,  will  determine 
whether  they  are  tantamount.  But  this  is  not 
the  real  ground  of  objection  ;  the  one  most  re- 
lied on  is,  that  the  award  is  not  of  the  matters 
which  were  submitted ;  that  it  differs  from 
the  submission.  If  this  be  the  case,  it  is  void, 
and  no  averment  in  pleading,  not  even  an  affi- 
davit of  the  arbitrators  as  to  their  meaning, 
can  help  it.  For  this  the  court  will  find  au- 
thorities in  Bacon  v.  Dubarry  (12  Mod.,  129); 
Dyer,  242,  b.  ;  Kyd  on  Awards,  207.  The 
award  must  set  forth  that  it  is  on  the  matters 
submitted.  What,  then,  was  submitted?  has 
the  award  been  made  in  pursuance?  The  ar- 
bitration bond  mentions,  "all  questions,  dis- 
putes and  controversies,  touching  the  destruc- 
tion of  the  said  barn,"  &c.  It  does  not  submit 
the  question  of  that  suit.  The  arbitrators  were 
empowered  to  determine  matters  not  the  basis 
of  that  suit ;  yet  they  confine  themselves  to 
award  on  that,  and  determine  against  the 
plaintiff.  The  award  begins,  "  whereas  a  cer- 
tain suit,"  ascertaining  what  is  meant  by  them. 
They  then  proceed  and  say,  "that  the  afore- 
said suit  shall  be  no  further  prosecuted,"  when 
they  were  determine  on  all  controversies.  On 
this  account,  therefore,  the  award  is  void  ;  for 
the  submission  was  of  all,  and  they  have  con- 
fined themselves  to  one.  Besides,  they  only 
say,  "if  he  shall  abide  the  award,"  and  not 
"on  the  premises."  From  the  case,  it  ap- 
pears the  award  was  properly  rejected  ;  it  is 
not  stated  that  any  evidence  was  given  on  the 
trial,  of  any  connection  between  the  suit  then 
brought,  and  the  suit  referred  to  by  the 
award. 

The  rule  down  in  Scott  v.  Sheperd  is  no 
doubt  correct ;  that  case  decided  m  et  armis 
311*]  to  *be  in  trespass.  Where  the  de- 
claration is  not  in  those  words,  the  action  is  in 
case  :  so  here,  it  not  being  stated  to  be  m  et 
armis,  the  suit  must  be  considered  as  on  the 
case  for  a  conspiracy,  and  every  count  ex- 
pressly alleges,  that  the  act  conspired  to  be 
done  was  absolutely  performed.  Here  the 
conspiracy  is  the  gist  of  the  action,  and  that 
being  found,  the  words  "against  the  peace," 
<&c.,  may  be  rejected.  (Com.  Dig.,  tit. 
Pleader,  E.  12 ;  1  Bac.  Abr.,  94.)  In  Herne's 
Pleader,  235,  a  precedent  in  point  will  be  found. 
As  then,  the  contra,  pacem  may  be  rejected, 
even  allowing  that  the  formal  commencement 
of  each  count  "  for  that "  is  bad  in  case,  it  is 
settled  wherever  there  may  be  the  same  plea 
and  judgment,  different  counts  may  be  united.1 
(Brown  v.  Dixon,  1  D.  &  E.,  276;  Dickmn  v. 

1.  The  rule  is  rather  where  the  process,  plea  and 
judgment  are  different,  the  counts  cannot  be  joined. 
See  Tidd's  Prac.  12,  n.  w. 
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Clifton,  3  Wils.,819  ;  Mastv.  Goodson,  8  Wils. , 
354.)  So  here,  as  we  have  an  alternative  either 
to  bring  case  or  trespass  (8  Black  Com.,  ch. 
12,  p.  208),  take  it  either  as  one  or  the  other, 
it  is  well  brought.  But,  at  all  events,  it  is  now 
too  late  to  take  advantage  of  this  informality 
intended  to  have  been  insisted  on  ;  it  ought  to 
have  been  by  way  of  demurrer  to  the  declara- 
tion. The  English  authorities  cannot  apply 
exactly  to  the  present  case.  By  them,  the  civil 
injury  is  merged  in  the  felony ;  our  State  act  * 
prevents  that,  and,  therefore,  nothing  perfectly 
alike  can  be  found  in  their  books.  That  the 
verdict  is  contradictory,  has  not  been  touched 
on  in  argument,  though  made  a  point  in  the 
outset.  If  the  position  of  the  other  side  is  true, 
there  never  can  be  a  conviction  upon  one  count 
of  an  indictment,  where  there  is  an  acquittal 
on  another.  The  trespasses  in  the  several 
counts  are  supposed  to  be  distinct  ;  the  find- 
ing, therefore,  on  one  does  not  contradict  that 
on  the  others,  and  the  plaintiff  may  take  his 
verdict,  and  have  judgment  on  that  which  is 
for  him.  The  court  may  view  the  case  now 
before  them  as  one  with  a  double  aspect ; 
either  to  set  aside  the  verdict,  or  to  arrest  the 
judgment.  The  latter  will  never  be  done, 
where  sufficient  appears  on  the  record  to  en- 
able the  court  to  pronounce.  On  a  general  or 
special  demurrer,  it  might  have  been  other- 
wise. In  Brownlow,  *70,  a  similar  de-  [*312 
claration  is  to  be  found  ;  an  action  for  a  con- 
spiracy in  the  nature  of  case,  ought  to  be  with- 
out viet  armis.  Herne.  71,  88,  147,  is  as  here. 
The  true  distinction  has  already  been  taken 
between  case  and  trespass,  and  there  is  no 
other  ;  the  latter  is  m  et  armis,  the  other  not. 
To  answer  the  position,  that  in  an  action  on 
the  case  there  is  always  a  recital,  it  will  be 
enough  to  state  that  slander  is  without  a  recital. 
This,  therefore,  proves  that  counts  in  case  be- 
gin as  well  with,  as  without  one,  and  as  it  is 
now  after  verdict,  against  the  peace  must  be 
rejected  as  surplusage,  and  then  the  declaration 
is  plainly  case.  The  contradiction  in  the  ver- 
dict can  be  supported  only  by  the  court's  in- 
tending that  all  the  counts  are  for  the  same 
trespass,  but  no  intendment  is  ever  made  to 
overturn  a  verdict. 

Mr.  Benson  in  reply.  The  counsel  for  the 
plaintiff  contend  that  the  declaration  is  right. 
That  it  is  either  case  or  trespass  ;  if  not  good 
as  one,  then  good  as  the  other.  But  surely 
they  ought  to  elect  in  what  suit  they  will  pro- 
ceed ;  whether  in  trespass  or  in  case.  If  in 
trespass,  the  award  is  clearly  a  bar  on  their 
own  position,  as  it  was  made  in  an  action  for  a 
trespass ;  if  in  case,  why  conclude  against  the 
peace  ?  A  plaintiff  may  count  as  he  pleases, 
but  he  cannot  say  trespass  is  case,  and  case 
trespass.  The  suit  must  be  one  or  the  other, 
and  cannot  be  both.  Strike  out  all  that  relates 
to  trespass,  and  then  there  never  was  such  a 
declaration  seen.  If  the  action  is  for  the  con- 
sequence of  burning  and  the  injury,  it  is  conse- 
quential reparation  that  is  sought  and  must  be 
case.  If  it  is  for  the  actual  burning,  it  must 
be  trespass.  It  must  be  one  or  the  other,  and 
cannot  be  both,  at  the  fancy  and  will  of  the 
plaintiff.  He  cannot  bring  trespass,  and  call 

2.  The  act  for  regulating  certain  proceedings  in 
criminal  cases,  21st  March,  1801,  ch.  60,  s< 
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it  an  action  in  the  nature  of  a  conspiracy. 
But  if  one  thing  is  to  be  rejected  in  substance 
and  terms,  and  another  to  be  added  from  in- 
tendment  and  supposition,  a  declaration  may 
be  made  out  of  anything.  Trespass  it  cannot 
be,  for  the  words  in  all  the  counts  are  con- 
spiring and  conspiracy  :  and  case  it  cannot  be, 
for  they  all  begin  and  end  in  trespass.  The 
authorities  from  Kyd,  207,  and  2  Lord  Raym, 
313*]  961,  will,  on  reading,  be  found  *against 
Mr.  Colden's  positions.  The  case  stated  that 
we  offered  to  give  in  evidence  the  award,  and 
to  prove  that  the  matters  submitted  were  the 
same  as  those  charged  in  the  trespass.  This 
was  overruled ;  the  verdict,  therefore,  must 
necessarily  be  set  aside. 

LIVINGSTON,  J.  This  was  an  action  of  tres- 
pass for  burning  the  plaintiff's  barn. 

The  award  was  not  considered  as  a  bar  to 
the  present  suit,  by  the  judge  at  the  circuit, 
under  whose  direction,  to  that  effect,  the  jury 
found  the  defendants  guilty,  and  we  are  now 
to  say  whether  this  direction  was  right  or  not, 

If  the  award  was  certain  and  final,  it  was  a 
bar,  and  should  have  been  so  received.  To 
me  it  appears  to  possess  both  of  these  prop- 
erties. 

The  arbitrators  were  to  determine, 

1.  Whether  the  Delavans  had  destroyed  the 
plaintiff's  barn,  &c. 

2.  What  retribution  was  to"  be   made  him 
for  such  destruction.     If  they  thought  the 
t)elavans  innocent,  then  they  were  further  to 
decide  how  they  were  to  get  rid  of  the  plain- 
tiff's claim,  and  be  re-imbursed  for  the  expense 
which  it  had  occasioned  them.     All  these  mat- 
ters were  clearly  within  the  submission. 

These  duties  might  be  performed  either  in 
terms,  by  awarding  a  certain  sum  to  be  paid 
by  a  fixed  time,  and  directing  releases  to  be 
mutually  exacted,  or  by  a  mode  of  expression, 
which,  although  not  so  explicit,  could  convey 
no  other  meaning.  When  they  order  the  suit 
to  be  no  farther  prosecuted,  and  Purdy  to  pay 
the  costs  of  it,  and  the  expense  of  the  arbitra- 
tion, they  hold  a  language  which  cannot  be 
misunderstood.  If  that  suit  can  be  no  fur- 
ther prosecuted,  will  it  be  right  to  permit  the 
plaintiff  to  evade  a  decision  made  by  judges 
of  his  own  choice,  by  commencing  another 
action  for  the  same  injury  ?  Will  this  court 
permit  to  be  done  indirectly  what  they  have 
ordered  shall  not  be  done  directly  ?  Awards 
are  more  liberally  interpreted  than  formerly. 
This  relaxation  is  carried  to  such  length,  and 
very  properly,  that  it  is  sufficient  if  they  are 
certain,  according  to  a  common  intent,  and 
314*]  and  consistent  *with  fair  presumption. 
It  is  matter  of  surprise  that  courts  should  ever 
have  disturbed  awards,  when  from  the  whole 
of  them  it  was  fairly  to  be  collected,  that  the 
arbitrators  proceeded  on  the  matter  submitted, 
and  had  decided  everything  left  to  them.  To 
an  avidity  of  business,  or  an  excessive  jealousy 
of  the  interference  of  laymen,  in  matters  which 
they  deemed  exclusively  of  their  own  province, 
must  be  imputed  their  readiness  to  listen  to  ob- 
jections against  decisions  of  this  kind,  and  to 
set  them  aside  under  pretense  of  their  being 
uncertain  or  inconclusive.  More  enlarged 
views  at  length  prevailed,  and  judges  dis- 
covered a  laudable  solicitude  to  maintain  these 
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extrajudicial  determinations,  and  thus  put  an 
end  to  controversies,  if  this  could  be  done 
without  violating  certain  fundamental  rules, 
from  which  it  was  thought  unsafe  to  depart. 
If  certain  to  a  common  intent,  and  final,  courts 
will  not  easily  be  induced  to  depart  from  them, 
and  send  the  parties  to  a  new  litigation.  That 
the  award  before  us  has  these  characteristics, 
can  hardly  be  doubted.  Whoever  runs,  m;iy 
read  and  understand.  It  expressly  states  that 
the  arbitrators  proceeded  on  the  matter  sub- 
mitted, and  if  their  directions,  which  are  in- 
telligible to  any  capacity,  are  pursued  with 
good  faith,  their  decision  will  be  final  as  well 
as  certain  ;  for,  nothing  more  is  necessary  to 
render  them  so,  than  the  plaintiff's  not  prose- 
cuting further  his  suit  or  action,  by  which  may 
be  understood  his  claim  on  this  account,  and 
paying  the  sum  mentioned.  The  cases  in  1 
Burr.,  274,  and  in  Lord  Raym,  961,  admitted 
of  more  doubt,  and  yet  those  awards  were  ad- 
judged certain  and  final.  In  my  opinion, 
therefore,  this  award  ought  to  have  been  re- 
garded as  a  bar,  and  the  jury  should  have  been 
directed  accordingly.  On  this  ground,  I  am 
for  a  new  trial,  which  renders  it  unnecessary 
to  examine  whether  the  verdict  be  contradic- 
tory or  not.  There  was  also  a  motion  in  arrest 
of  judgment,  but  if  a  new  trial  be  granted,  and 
the  present  verdict  set  aside,  this  application 
cannot  prevail,  and,  therefore,  it  may  be  un- 
necessary to  express  an  opinion  on  the  grounds 
of  it ;  but  as  this  question  was  fully  argued, 
*and  may  possibly  come  before  us  [*31o 
again,  I  am  ready  to  say  that  if  a  new  trial 
had  not  been  granted,  I  should  not  have  been 
for  arresting  the  judgment.  Trespass,  in  my 
opinion,  is  the  proper  remedy  for  a  direct  and 
immediate  injury  of  this  kind,  and  the  present 
resembles  that  species  of  action  more  than  any 
other.  It  is  true,  it  is  somewhat  out  of  the 
common  form,  and  that  some  expressions  are 
found  in  it  not  appertaining  to  actions  of  tres- 
pass, and  which  give  it  the  appearance  of  an 
action  for  a  conspiracy.  But  after  verdict,  I 
should  reject  these  expressions  as  surplusage, 
rather  than  cause  judgment  to  be  arrested. 

KENT,  J.  I  coincide  in  the  opinion  given, 
but  shall  state  my  reasons  a  little  more  at 
large.  The  defendant's  motion  is  for  a  new 
trial,  and  in  this  application  is  united  a  motion 
in  arrest  of  judgment.  I  shall  consider  only 
the  first,  and  in  this  the  great  question  is, 
whether  the  award  ought  to  have  been  re- 
ceived in  evidence  as  a  bar  to  the  present  suit. 
If  the  award  in  question  be  good  and  valid, 
in  pursuance  of  the  submission,  it  may  un- 
doubtedly be  pleaded,  or  given  in  evidence ; 
as  this  suit  is  for  the  same  matter  which  was 
the  subject  of  the  submission.  ( Kyd  on 
Awards,  242.) 

Awards  are  to  be  liberally  construed,  be- 
cause they  are  made  by  the  judges  of  the  par- 
ties'own  choosing.  (1  Burr.,  277;  2  Wils., 
268.)  But  they  must  have  two  properties. 
They  must  be  certain  and  final.1  This  cer- 
tainty, however,  is  judged  of  only  according 
to  a  common  intent,  consistent  with  fair  and 
probable  presumption.  In  the  present  case, 
the  bonds  of  submission  recited  that  the 

1.— Waitc  v.  Barry,  12  \Vcnd.,  377 :  Vosburgh  v. 
Bane,  14  J.  R.,  302;  Jackson  v.  Ambler,  M.,  96. 
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plaintiff's  barn  had  been  burnt,  and  that  he 
had  instituted  a  suit  against  the  defendants, 
and  the  wife  of  one  of  them,  for  burning  the 
same,  which  charge  ti.ey  had  denied  ;  that  the 
parties  had  agreed  to  discontinue  the  suit,  and 
-nl mi ii  all  questions  and  controversies  touch- 
ing the  destruction  of  the  barn,  and  the  dam- 
ages, &c.,  to  arbitrators.  The  award  stated 
that  a  certain  suit  had  beeii  commenced  as 
aforesaid,  for  burning  the  barn,  and  that,  for 
putting  an  end  to  the  suit,  the  parties  had.  by 
their  bonds  as  aforesaid,  submitted  to  the 
award  and  final  determination  of  the  abitra- 
tors.  That  the  abitrators,  taking  upon  them- 
selves the  burden  of  the  submission,  and 
316*]  *having  fully  examined,  and  duly 
considered  the  proofs  and  allegations  of  the 
parties,  did  award,  that  the  said  suit  should 
be  no  further  prosecuted,  and  that  the  plaint- 
iff should  pay  to  one  of  the  defendants  $14.68 
for  his  costs  and  expenses  in  defending  the 
suit  and  attending  the  arbitration. 

On  this  statement  of  the  substance  of  the 
submission  and  award,  it  appears  to  me  that 
the  reasonable  and  common  intendment,  from 
the  language  of  the  award,  is  a  determination 
of  the  merits  of  the  cause.  The  present  cause 
of  action  was  fully  and  explicitly  submitted. 
The  award  refers  to  the  bonds  of  submission, 
and,  of  course,  the  abitrators  had  their  eyes 
fixed  on  the  merits  of  the  complaint,  and  the 
intent  of  the  submission.  The  award  states 
that  the  proofs  and  allegations  of  the  parties 
had  been  examined  and  considered  ;  of  course, 
the  merits  must  have  been  fully  heard.  It 
then  adjudged  that  the  said  suit  shall  be  no 
further  prosecuted,  and  that  the  plaintiff  shall 
pay  the  costs.  This  award  could  not  have  in- 
tended merely  a  cessation  of  the  suit  referred 
to  in  the  bond  and  award,  with  liberty  to  in- 
stitute a  fresh  suit  on  the  same  matter.  This 
would  have  rendered  the  award  altogether 
useless  and  absurd.  The  bonds  had  stated 
already  that  the  parties  had  agreed  to  discon- 
tinue the  suit.  The  palpable  intent  and  mean- 
ing of  the  award  was  that  the  charge  of  the 
plaintiff  was  not  supported,  and  that  the  same 
should  be  no  further  prosecuted,  and  should 
forever  cease.  We  are  to  consider  the  award 
as  drawn  up  by  men  who  were  not  skilled  in 
technical  language,  and  that  it  refers  to,  and 
is  bottomed  upon,  the  bonds  of  submission, 
which  had  declared  the  agreement  of  the  par- 
ties to  be,  that  the  then  existing  suit  should  be 
no  further  prosecuted  ;  that  the  parties,  by 
their  proofs  and  allegations,  must  have  fur- 
nished the  arbitrators  with  a  full  discussion 
and  knowledge  of  the  merits  of  their  contro- 
versy ;  that  the  law  requires  awards  to  be 
liberally  and  favorably  expounded,  so  that 
they  may  answer  the  purposes  for  which 
they  were  intended  ;  and  under  these  con- 
siderations, we  cannot  doubt  of  the  intent 
of  these  words,  "that  the  said  suit  shall  be 
317*]  no  further  prosecuted."  It  was  as  *if 
they  had  said,  the  defendant  shall  be  no 
further  prosecuted  upon  the  charge ;  for 
why  say  the  existing  suit  shall  be  no  further 
prosecuted,  if  no  more  was  meant  than  what 
the  parties  had  already  agreed  to  do  ?  why  say 
that  the  suit  shall  not  be  further  prosecuted,  and 
the  plaintiff  may  pay  the  costs,  if  a  new  suit 
may  be  immediately  brought  ?  There  was  no 
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possible  use  in  such  an  award.  It  would  not 
answer  the  terms  or  intent  of  the  submission. 
Such  a  literal  interpretation  has  no  reason  to 
support  it.  It  would  not  be  liberal  or  favor- 
able. It  would  not  be  judging  the  award  by 
a  common  intent,  nor  rendering  it  consistent 
with  probable  presumption.  It  would  be  con- 
trary to  the  modern  established  rules  of  inter- 
pretation, and  is,  consequently,  to  be  rejected. 

It  has  indeed  been  held  that  an  award,  de- 
claring that  a  party  should  be  nonsuited  in  an 
action  he  had  brought  against  the  other,  was 
not  good,  because  it  was  not  putting  a  final 
end  to  the  controversy,  as  a  nonsuit  was  no 
bar  to  a  new  action.  (Kyd,  140,  141;  6  Mod., 
232.)  Upon  this  case,  it  has  been  observed, 
that  had  this  been  a  new  point,  and  resintegra, 
it  might  have  been  said,  in  analogy  to  the  con- 
struction put  on  other  cases,  that  he  who  suf- 
fered a  nonsuit,  but  afterwards  brought  anoth- 
er action,  nominally  performed  the  award, 
but  in  substance  was  guilty  of  a  breach.  The 
word  "nonsuit"  has,  however,  become  so 
peculiarly  appropriated  to  express  one  par- 
ticular idea,  that  its  meaning  cannot  be  ex- 
tended. But  if  an  award  be,  that  an  action 
be  discontinued,  this  is  held  to  be  good  and 
final,  although  a  discontinuance  does  not,  in 
a  technical  sense,  bind  a  party  from  bringing 
a  new  suit.  (Kyd,  141,  142.)  This  is  a  case 
strongly  bearing  upon  the  present ;  for  award- 
ing that  a  suit  shall  be  no  further  prosecuted, 
is  equivalent,  at  least  in  strength  and  effi- 
cacy, to  saying  that  such  suit  shall  be  dis- 
continued. 

So  an  award  that  a  suit  in  chancery  be- 
tween the  parties  should  be  dismissed,  was 
good  and  final ;  for  it  must  be  understood 
that  it  shall  be  dismissed  and  cease  forever ; 
that  is,  a  substantial  dismission  and  cesser, 
and  not  the  shadow  of  one.  (Knight  \.  Bur- 
ton, 6  Mod., .232  ;  1  Salk.,  75,  S.  C.) 

*So  an  award  that  all  suits  between  [*3 1 8 
the  parties  shall  cease  is  good ;  for  the  meaning 
is  not  that  the  party  should  give  over  and  begin 
again,  but  that  the  suit  should  cease  absolutely 
forever,  so  that  the  right  itself  is  gone  with 
the  remedy.  The  same  construction  was 
given  to  these  words  in  an  award,  that  all  suits 
which  are  prosecuted  by  the  plaintiff  against 
the  defendant  shall  cease.  (Squire  v.  Grevell, 
6  Mod.,  34  ;  1  Salk.,  74  ;  2  Lord  Raym.,  691  ; 
Stangford  v.  Green,  2  Mod.,  228  ;  see  also  Cro. 
Jac.,  525.) 

The  only  authority  I  have  met  with,  which 
holds  up  a  contrary  interpretation,  is  that  of 
Tipping  v.  Smith  (Stra.,  1024).  There  it  was 
held  that  an  award  that  all  manner  of  pro- 
ceedings if  any,  depending  at  law,  should  be 
no  further  prosecuted,  was  not  good  because 
not  final.  This  is  a  very  short  and  imper- 
perfectly  reported  case,  and  it  is  against  the 
general  current  of  authorities  I  have  alluded 
to.  Considering,  therefore,  the  benignity  with 
which  awards  are  of  late  expounded,  and  the 
sense  and  justice  of  the  one  construction,  in 
preference  to  the  other,  I  cannot  permit  it  to 
have  any  influence  upon  the  other  decisions. 
The  cases  appear  to  me,  therefore,  to  be  in 
coincidence  with  the  reason  of  the  thing,  and 
to  require  the  interpretation  I  have  given  to 
the  award  ;  that,  according  to  a  common  in- 
tent, the  design  and  operation  of  it  is  a  final 
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-cesser  of  the  controversy  submitted.  There 
is  no  ground  for  a  distinction,  that  an  award 
which  shall  say  a  suit  shall  be  discontinued, 
or  dismissed,  or  shall  cease,  is  good,  and  an 
award  which  shall  say  a  suit  shall  not  be  fur- 
ther prosecuted,  is  not  good.  The  force  and 
effect  of  the  expressions  are  the  same. 

But  it  was  objected  at  the  argument  that 
the  award  was  not  of  the  matter  submitted. 
This,  however,  is  a  mistake.  Both  the  bond 
-and  award  state,  that  a  suit  had  been  insti- 
tuted for  burning  the  barn,  and  the  bond  states 
that  for  putting  an  end  to  all  questions  and 
controversies  concerning  that  charge,  the  sub- 
mission was  made.  Putting  an  end  finally  to 
the  suit  concerning  the  barn,  was  putting  an 
«nd  to  the  controversy.  The  award  was,  there- 
fore, as  I  understand  it,  strictly  concerning 
the  premises.  In  one  of  the  cases  already  re- 
ferred to,  the  parties  submitted  all  controver- 
sies between  them  to  arbitrators,  and  the 
3 1 9*]  award  *was,  that  all  suits  which  were 
prosecuted  by  the  one  party  against  the  other, 
should  cease,  and  it  was  held  good.  (2  Mod., 
228.) 

It  may  not  be  unnecessary  to  notice  another 
rule  applicable  to  awards,  which  is  that  they 
must  be  mutual,  or  not  give  an  advantage  to 
•one  party  without  an  equivalent  to  the  other. 
<(Kyd,  148.)  But  this  mutuality  is  nothing 
more  than  that  the  thing  awarded  to  be  done 
should  be  a  final  discharge  of  all  future  claim 
by  the  party  in  whose  favor  the  award  is 
made  against  the  other  for  the  causes  submit- 
ted, or,  in  other  words,  that  it  shall  be  final. 
Thus  in  Banpole's  case  (8  Co.  97,  b.),  the  sub- 
mission was  general,  of  all  matters  and  de- 
mands ;  and  the  award  was,  that  one  party 
should  pay  to  the  other  a  certain  sum  in  con- 
sideration of  a  debt  long  due,  and  for  his 
•costs,  and  said  no  more.  The  award  was  held 
good  ;  for  the  one  party  received  the  money,  and 
the  other  was  discharged  from  the  debt,  which 
was  a  sufficient  reciprocity.  (Com.  Rep.,  328.) 
So  where  a  certain  alleged  trespass  was  sub- 
mitted to  arbitrators,  to  arbitrate  concerning 
the  said  trespass,  and  divers  suits  concerning 
the  same  pending  between  the  parties,  and  the 
award  was,  that  the  defendants  should  pay  a 
certain  sum  and  certain  costs  in  and  about  the 
suit  arising  ;  it  was  objected,  that  the  award 
was  on  one  side  only,  for  it  directed  nothing 
as  to  the  other  party,  there  being  no  releases 
awarded,  nor  words  of  satisfaction  used  ;  but. 
the  award  was,  upon  the  demurrer,  held  good, 
and,  therefore,  it  may  now  be  safely  laid  down 
in  the  words  of  Mr.  Kyd  (p.  153),  that  an 
award  need  not  contain  any  equivalent  terms  ; 
for  a  discharge  to  the  other  party  must  neces- 
sarily be  presumed  from  the  payment  of  the 
sum,  or  the  performance  of  the  act.1  As  I 
hold  the  award  to  be  good,  it  goes  to  the  de- 
termination of  this  case,  and  it  will  be  unnec- 
essary for  me  to  consider  the  other  point  that 
was  raised  at  the  argument.  I  accordingly 
^conclude  that  the  evidence  offered  ought  to 
have  been  received,  and  considered  as  a  full 
and  effectual  bar  to  the  present  suit,  and  that 
the  verdict  ought  to  be  set  aside  for  misdirec- 
tion and  a  new  trial  awarded,  with  costs  to 
abide  the  event. 

1.— Weed  v.  Ellis,  3  Guinea'  K.,  253;  Byers  v.  Van 
Deusen,  5  Wend.,  368. 
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LEWIS  Ch.  J.  This  is  substantially  an  action 
by  the  plaintiff  against  the  defendants  for  con- 
suming by  fire  his  *barn  together  with  [*32O 
its  contents. 

The  defendants  pleaded  the  general  issue, 
and  gave  notice  that  on  the  trial  they  would 
give  in  evidence,  in  their  discharge,  an  arbitra- 
ment and  award  on  the  subject  matter  of  the 
suit. 

On  the  trial,  the  judge  not  supposing  the  evi- 
dence sufficient  to  bar  the  plaintiff's  action,  so 
directed  the  jury,  and  they  found  a  verdict  for 
him. 

To  avoid  the  effect  of  this  verdict,  two  mo- 
tions are  now  before  the  court.  The  one  for  a 
new  trial,  the  other  in  arrest  of  judgment. 

In  support  of  the  first  it  is  contended  that  the 
award  was  conclusive  between  the  parties,  and 
that  the  jury  ought  to  have  been  so  instructed. 

The  bond  of  submission  states  that  the  plaint- 
iff had  commenced  a  suit  in  trespass  against 
the  said  Mathew  Delavan,  Samuel,  his  son  (who 
appears  to  be  an  infant),  and  Hannah,  the  wife 
of  the  said  Mathew,  for  breaking  and  entering 
his  close,  burning  his  barn,  &c. ;  that  the  parties, 
viz.,  the  plaintiff  and  Mathew,  had  mutually 
agreed  to  discontinue  the  said  suit,  and  to  sub- 
mit all  questions,  disputes  and  controversies, 
touching  the  destruction  of  the  said  barn 
*and  the  contents  thereof,  and  the  [*321 
damages  the  said  Ebenezer  had  sustained,  to 
the  judgment  and  award  of  three  arbitrators. 

These  arbitrators,  in  their  award,  after  re- 
citing the  pendence  of  the  said  suit,  and  the 
submission  of  the  parties  for  putting  an  end 
thereto,  award  that  ' '  that  the  said  suit  shall  be 
no  further  prosecuted,  and  that  the  plaintiff 
shall  pay  the  defendent  Mathew  $14.68,  in  full 
for  costs  and  expenses." 

Awards  are,  at  the  present  day,  construed 
with  much  greater  liberality  than  formerly  ; 
and  from  a  current  of  authorities,  it  appears  to 
be  now  held,  that  an  award  that  a  suit  shall 
cease,  or  be  no  further  prosecuted,  not  only  ar- 
rests such  suit,  but  also  takes  away  the  right  of 
action  on  which  such  suit  was  founded.  (1  Salk. , 
74,  75,  Raym.,  961  ;  6  Mod.,  33). 

But  though  this  be  the  effect,  it  is  necessary 
that  such  award  have  the  essentials  to  a  good 
one.  It  must,  in  some  cases,  be  mutual ;  in 
every  case  certain  and  final  between  the  parties. 
It  must  be  also  on  the  matter  submitted.  The 
award  before  us  appears  to  me  to  want  many 
of  these  essentials.  It  is  one  in  which  mutual- 
ity is  essential,  and  hath  not  been  regarded. 
It  is  not  final,  nor  on  the  matter  submitted. 
Nothing^  is  awarded  to  be  performed  on  the 
part  of  Mathew  Delavan.  Not  even  to  give  a 
receipt  in  full  on  payment  of  the  $14.68.  Nor 
are  his  hands,  nor  those  of  his  son,  tied  up  from 
bringing  a  suit  or  suits  against  Purdy,  for  any 
injury  sustained  by  the  charge  made  against 
them,  or  for  the  suit  brought  against  them,  be- 
yond costs  and  actual  expenses.  The  then 
pending  suit  was  no  part  of  the  submission. 
It  is  expressly  stated  in  the  bond  that  that  was, 
by  previous  agreement  between  the  parties,  to 
be  discontinued. 

I  therefore  think  the  direction  to  the  jury 
was  right,  and  that  the  motion  for  a  new  trial 
must  be  denied. 

In  support  of  the  motion  in  arrest  of  judg- 
ment, two  positions  are  advanced  : 
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1.  That  the  finding  of  the  jury  is  repugnant 
and  contradictory.  This  was  also  made  a 
ground  on  which  the  motion  for  a  new  trial 
was  founded. 

322*]  *2.  That  the  plaintiff  has  miscon- 
ceived his  action,  and,  perhaps,  blended  actions, 
of  different  species. 

If  all  the  counts  in  a  declaration  are  to  be 
considered  as  constituent  parts  of  one  cause  of 
action,  there  would  be  some  foundation  for  the 
first  position  ;  though,  even  in  that  case,  I 
should  doubt  its  vitiating  the  verdict.  For  the 
meaning  of  the  jury  is,  that  the  defendants  did 
cause  the  barn  to  be  burnt  by  conspiracy,  but 
did  not  do  it  with  their  own  hands  ;  and  it  is 
not  to  be  expected  of  them  that  they  shall  be 
acquainted  with  principles  of  maxims  of  law. 
But  a  conclusive  answer  is,  that  the  counts  of  a 
declaration  are  wholly  unconnected,  each  be- 
ing considered  as  a  distinct  declaration,  and  if 
a  jury  gave  a  verdict  on  a  single  count,  where 
there  are  several,  without  noticing  the  others, 
it  will  be  good,  provided  they  find  all  that  is  in 
issue  on  that  count. 

The  only  remaining  questions  are,  whether 
the  plaintiff  has  misconceived  his  action,  or  has 
blended  distinct  species  of  actions. 

On  the  argument,  the  counsel  for  the  plaint- 
iff were  unwilling  to  say  whether  they  consid- 
ered their  suit  in  trespass  or  in  case.  The  last 
count  is  in  trespass  beyond  doubt ;  and  I  think 
there  is  not  much  doubt  that  the  other  six  are 
equally  so,  and  that  the  conspiracy  is  mere 
matter  of  inducement,  or  perhaps  surplusage. 
They  have  two  of  the  characteristics  of  tres- 
pass. The  charges  are  direct  without  recital, 
and  the  injury  complained  of  is  stated  with  a 
contra  pacem.  It  only  remains,  then,  to  inquire 
whether  this  action  will  lie,  or  whether  case  is 
the  appropriate  remedy.  Where  the  action  is 
founded  on  tort,  the  boundary  between  case 
and  trespass  is  faintly  delineated,  and  not  easily 
discerned.  The  most  marked  distinction  is, 
where  the  injury  is  immediate,  and  where  it 
is  consequential.  There  are  also  others 
(which  will  not,  however,  apply  to  all  cases), 
as  where  it  is  accompanied  with  force,  and 
where  it  is  not ;  where  it  is  done  on  the  im- 
mediate possession  of  the  plaintiff,  and  where 
done  elsewhere,  though  it  damage  such  posses- 
sion. In  the  case  before  us,  the  injury,  if  any, 
323*]  was  accompanied  with  force.  *It.was 
done  on  the  possession  of  the  plaintiff,  and 
must  have  been  accompanied  with  an  unlaw- 
ful entry.  It  was  immediate ;  for  whether  done 
by  the  defendants,  or  by  their  procurement, 
they  are  equally  principals,  and  the  maxim  of 
qui  facit  per  aliuin,  facit  per  se,  will  apply  to 
them.  Nor  will  it,  in  my  opinion,  vary  the 
case,  though  the  conspiracy,  and  not  the  burn- 
ing, should  be  considered  the  gist  of  the  action. 
For,  in  that  case  the  burning  must  be  consid- 
ered as  introduced  under  a  per  quod,  which  the 
form  of  each  of  the  six  counts  will  warrant. 

I  have  not  been  able  to  meet  with  any  au- 
thority which  determines  that  trespass  will  not 
lie  for  a  conspiracy  to  commit  a  trespass,  where 
an  actual  trespass  is  the  consequence.  It  dif- 
fers materially  from  the  case  of  a  conspiracy 
to  cause  a  person  to  be  indicted  or  arrested ; 
for  there  the  intervention  of  an  intermediate 
agent,  who  cannot  be  implicated  in  the  guilt, 
is  essential  to  the  injury.  Here  the  inter- 
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mediate  agent,  if  any  is  resorted  to,  is  the  mere 
instrument  in  the  hand  of  the  principal,  and 
the  injury  is  emphatically  his  own. 

But  what  puts  this  question  at  rest,  in  my 
opinion,  is,  that  after  verdict  the  court  never 
will,  in  a  case  where  the  line  is  so  nicely  drawn, 
inquire  whether  the  facts  will  warrant  trespass 
or  case.  Such  was  the.  decision  in  Slater  v. 
lia/cer  and  Stapleton  (2  Wils.,  859),  recogni/ed 
in  Scott  v.  Shepj)erd  (2B1.  Hep.,  897),  by  Black- 
stone,  J.,  who,  while  he  differed  in  opinion 
from  his  brethren,  declared,  that  after  verdict, 
the  court  will  not  look  with  eagle  eyes  to  spy 
out  a  variance. 

I  am,  therefore,  of  opinion,  the  plaintiff 
ought  to  have  judgment  according  to  his  ver- 
dict. 

New  trial  granted. l 

Cited  in— 3  Caines,  255;  14  Johns.,  108;  74  N.  Y._ 
113 ;  16  Hun.,  267 ;  7  W.  Dig.,  215 ;  34  Mich.,  196. 


R.  LYLE  «.  CLASON,  AND  CLASON 

D. 

R.  AND  J.  LYLE. 

1.  Cross  Suits — Referee*'  Report  on  Both — Set- 
Off — Report  set  Aside.  2.  Agents — Contract* 
of,  Binding  on  Principal. 

If  cross  suits  be  referred  to  the  same  referees, 
and  they  make  up  their  report  in  each,  under  the 
idea  that  one  shall  be  a  set-off  to  the  other,  the 
court  will  set  aside  both,  if  the  suits  be  for  demands 
which  cannot  legally  be*et-off . 

An  agent's  agreement  to  give  part  of  the  profits- 
arising  from  merchandise  intrusted  to  him,  in  order 
to  sell  under  the  contract  of  another  person,  is  ob- 
ligatory on  his  principal. 

rPHESE  were  cross  suits,  brought  under  the 
J-   following  circumstances : 

On  the  first  of  September,  1793,  Robert  Lyle 
engaged  with  Clason  to  go  to  Europe  as  his 
agent,  and  transact  his  business,  at  a  salary  of 
£150  per  annum,  New  York  *currency,  [*324 
besides  his  expenses.  In  consequence  of  this 
arrangement,  Robert  Lyle  embarked  on  board 
a  vessel  of  Clason's  called  the  Hare,  destined 
to  Hamburg,  with  a  cargo  of  sugar  and  cof- 
fee. In  an  account  made  out  by  Robert  Lyle 
against  Clason,  he  charges  his  salary  for  *ix 
months,  at  £42  3s.  4d.,  ending  in  March,  1794. 
No  evidence  appeared  that  Clason,  either  then 
or  at  any  after  time,  discharged  Lyle  from  hi& 
service ;  and  in  an  account  rendered  by  him 
to  Robert  Lyle,  he  gives  Lyle  credit  for  one 
year's  salary,  at  the  above  rate. 

In  March,  1794,  at  which  time  John  Lyle 
was  employed  in  the  loan  office  of  the  United 
States,  Robert  was  in  Paris,  and  while  there, 
entered  into  a  contract  with  the  French  gov- 
ernment, ostensibly  in  his  own  name,  but  in 
fact  for  the  house,  and  through  the  influence 
of  Delard,  Swan  &  Co.,  of  Paris,  for  the  de- 
livery of  from  ten  to  fifteen  hundred  tons  of 
pot  and  pearl  ashes,  in  any  port  of  France,  at 
£53  sterling  per  ton  (payable  as  soon  as  de- 
livered), two  fifths  in  bills  on  Hamburg,  and 
three  fifths  in  louis  d'ors.  with  a  license  of  ex- 
poration  for  the  specie. 

1.— See  Munro  v.  Alaire,  2  Caines'  Hep.,  320,  and 
note. 
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On  the  nineteenth  of  the  same  month,  Rob- 
ert Lyle  wrote  to  Clason  an  account  of  the 
contract,  urging  him  to  embark  in  it,  and  in- 
closing a  more  particular  letter  from  Swan, 
offering  Clason  an  interest  in  the  contract,  by 
the  terms  of  which  the  profits  were  to  be  thus 
divided ;  one  third  to  Delard,  Swan  &  Co. 
and  two  thirds  to  Clason,  giving  to  Lyle  for 
the  use  of  his  name,  a  fifth  of  the  whole ;  one 
third  of  which  was  to  be  paid  by  Delard, 
Swan  &  Co. ,  the  remaining  two  thirds  by  Cla- 
son. Robert  Lyle,  in  his  letter,  cautions  Cla- 
son against  being  to  explicit  in  what  he  may 
write,  for  fear  of  capture,  and  advises  him  to 
let  the  language  he  might  use  accord  with  the 
appearance  the  business  might  be  obliged  to 
assume. 

In  consequence  of  this  letter,  and  without 
any  other  information  of  the  contract  than 
what  the  letter  of  Robert  Lyle  contained,  Cla- 
son, in  July,  1794,  dispatched  to  France,  under 
the  command  of  one  Gideon  Gardner,  a  vessel 
named  the  Joseph,  laden  with  pot  and  pearl 
3  25*]  ashes,  giving  *to  Gardner,  at  the  same 
time,  the  following  letter  of  instructions  : 

NEW  YORK,  26th  July,  1794. 
Capt.  GIDEON  GARDNER  : 

Dear  Sir :  You  will  please  to  take  charge 
of  the  ship  Joseph,  and  proceed  as  fast  as  pos- 
sible to  France.  I  shall  not  confine  you  to 
any  one  port,  but  by  all  means  endeavor  to 
get  into  any  port,  the  first  that  you  can  make, 
which,  if  you  are  fortunate  enough  in  arriv- 
ing safe,  you  will  immediately  apply  to  one 
of  our  American  consuls  for  instructions  re- 
specting the  customs  of  the  place,  and  there 
make  sale  of  your  cargo  to  the  best  advantage 
for  my  account ;  perhaps  you  will  be  able  to 
make  a  sale  of  the  whole  to  the  Republic  of 
France,  at  a  good  profit,  by  taking  part  in 
brandy;  which,  if  so,  and  the  brandy  should  ap- 
pear to  you  of  a  good  quality,  and  at  such  a 
price  as  you  might  judge  would  answer  to 
bring  here,  you  will  do  it;  if  not,  you  will  en- 
deavor to  sell  for  cash,  and  if  times  should  ap- 
pear favorable  in  England,  you  will  remit  the 
greater  part  of  your  avails  to  Messrs.  Bird,  Sav- 
age &  Bird,  merchants,  in  London  ;  and  if  you 
don't  find  freight  from  France,  or  any  other  ar- 
ticle that  will  answer,  you  may  run  to  any  port 
in  England,  and  either  load  there  with  salt,  or 
get  freight,  whichsoever  you  may  judge  will 
be  most  to  my  interest.  However,  it  is  impos- 
sible for  me  to  ^,ive  you  any  positive  instruc- 
tions, from  the  precariousness  of  the  times, 
much  will  depend  on  your  good  judgment  on 
your  arrival.  I  think  likely  you  may  see  or 
hear  from  Robert  Lyle,  if  so,  he  will  give  you 
very  essential  assistance  in  your  negotiating 
your  business  in  that  country. 

I  am,  sir,  &c., 
(Signed)  ISAAC  CLASON. 

Gardner  set  sail  with  the  Joseph,  and,  on 
the  4th  September,  1794,  arrived  at  Cherbourg. 
From  thence  he  addressed  himself  to  Delard, 
Swan  &  Co.,  and  on  the  9th  of  October.  1794, 
wrote  them  thus : 

326*]       CHERBOURG,  9th  October,  1794. 
Messrs.  DELARD,  SWAN  &  Co. : 

Gentlemen  :  I  received  yours  this  morning 
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of  the  15th  Vendemairc.  I  wrote  you  yester- 
day and  inclosed  you  a  receipt  from  the  garde 
magazin  for  my  cargo.  The  cost  of  my  cargo 
I  sent  you  in  my  letter  yours  now  mentions  of 
receiving ;  but  agreeable  to  your  request,  you 
have  it  here  inclosed.  The  pot  and  pearl 
ashes,  as  per  invoice,  cost  £12,012  3*. 

£12,012  3  0 

One  barrel  ashes  delivered  more 
than  the  invoice,  which  I  re- 
ceived as  a  barrel  of  beef,  aver- 
age 350  wt.  at  46s.  8  1 


New  York  currency,  £12,020  4  0 
Charges  here — paid  charterage,  1,000 
do.  weighing,  25 

1,025 

I  know  of  no  other  charges  here  ;  if  any  to  be 
paid  to  the  commission  of  commerce,  you  will 
please  to  charge  them  in  the  account.  If  you 
recollect,  you  took  off  the  foots  of  the  invoice, 
when  I  was  at  Paris,  on  the  letter  I  left  with 
you.  The  letter  I  wrote  you  about  my  owner 
you  mention  of  having  found  it,  and  say  it 
was  inclosed  in  yours  I  received  this  morning, 
but  I  expect  you  omitted  it,  as  it  has  not  come 
to  hand.  Please  to  forward  it  as  soon  as  pos- 
sible, as  it  may  make  some  alteration  in  my  af- 
fairs. You  mention  of  the  uncertainty  of  receiv- 
ing cash  or  bills  for  any  article  from  America. 
I  would  thank  you,  in  your  last  to  me,  to  men- 
tion whether  we  may  place  full  confidence  in 
their  paying  me  in  good  bills,  or  cash,  agree- 
able to  the  contract,  for  the  quantity  of  ashes 
specified,  as  that  was  my  particular  orders 
from  Mr.  Clason.  You  have  once  mentioned 
it,  but  your  two  last  letters  leave  it  doubtful  in 
my  mind.  I  would  thank  you  to  acquaint  Mr. 
Lyle  of  my  proceedings  as  soon  as  the  bills  are 
obtained.  I  am  only  waiting  for  the  bills, 
and  beg  you  to  make  all  despatch  in  your 
power,  and  am  yours. 

(Signed)  GIDEON  GARDNER. 

On  the  7th  of  December  following,  Gardner 
addressed  a  letter  to  Lyle  in  these  terms : 

CHERBOURG,  7th  December,  1794. 
Dear  Sir  :  I  received  yours  of  15th  Novem- 
ber. I  arrived  here  4th  September,  and  pro- 
ceeded to  Paris  and  delivered  the  cargo  on  the 
contract  of  53  ;  and  as  Mr.  C.  was  in  advance 
for  the  whole,  I  arranged  it  for  D.  S.  to  have 
one  third,  agreeable  to  the  account  annexed. 
They  are  to  settle  with  you  for  one  third  of 
what  you  are  entitled  to,  and  Mr.  C.  to  settle 
with  you  two  thirds,  after  delivering  the  cargo, 
and  the  receipt  presented  for  payment.  There 
was  a  suspension  of  all  payments  in  bills  or 
money.  I  returned  to  Paris,  and,  after  a  long 
and  tedious  detention,  I  obtained  bills  on 
Hamburg,  though  not  at  the  rate  agreed  for. 
They  are  at  90  days,  and  the  exchange  185 
livres  for  100  marcs  banco ;  which  bills  I  for- 
warded by  post,  to  Lubert  &  Dumas,  who,  I 
understood,  did  your  business  there.  I  was 
fearful  you  were  in  England  by  what  I  had 
heard,  or  I  would  have  sent  them  to  you.  My 
orders  to  them  were,  to  negotiate  the  bills, 
and  remit  the  money  to  B.,  S.  &  B.,  London, 
on  Mr.  C.'s  account,  except  there  should  be  an 
appearance  of  war.  In  that  e:i^e  thev  are  to 
consult  you.  (I  was  cautioned  by  Mr.  C.  in 
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respect  to  that.)  I  presented  a  petition  for  de- 
murrage, &c. ,  to  the  amount  of  £250  sterling, 
which  has  passed  two  or  three  offices,  which  I 
wish  you  to  press  hard  for.  I  .sent  two  bills 
by  different  posts,  and  wrote  you.  I  have  two 
thirds  of  a  cargo  of  prize  salt  on  freight; 
about  £400  sterl.  freight.  It  is  almost  half  on 
board,  and  am  taking  in  the  rest ;  shall  sail  in 
a  few  days  for  New  York,  and  expect  to  re- 
turn as  fast  as  possible  with  the  remainder  of 
the  contract.  Swan  is  gone  to  America.  Mr. 
C.  shipped  by  Captain  S.  Armour  about  two 
hundred  tons ;  Major  Conolly  is  the  super- 
<»rgo.  They  have  sold  to  individuals  for 
specie.  I  have  wrote  B. ,  S.  &  B.  since  I  sent 
the  bills,  and  also  informed  them  of  this  other 
cargo. 


328*]       *  ACCOUNT  OF  MY  CARGO. 
To  the  cost  in  America,  as  per  invoice 


£.      «.  d. 
12,030    4    0 
601    0    2 


Insurance,  5  per  cent. 

12,621    4    2 

Interest  on  do.  from  1st  July  to  1st  De- 
cember, at  6  per  cent.  315  10    7 
My  commission,                                              1,000 
Freighi,  1,200 sterling,                                    2,133    6    8 


New  York  currency,   16,070    1    5 
9,039    8    4 


Is,  sterling, 
3,200    7  10 
1,600    3  10 • 


4,800  11    8 

13,840    0    0 

Paper-money  expenses  on  the  cargo 
was  2,795  livres,  2-3  1-3. 

BY  SALES. 

Of  two  hundred  and  sixty-one  tons  and 
286  Ibs.  at  53  pounds  per  ton,  13,840  0  0 

The  amount  of  bills  I  remitted,  is  M. 

Banco,  158  786  10 

To  this,  Delard  &  Co.  added,  "Approved  this  ac- 
count ;  the  assignate  to  be  settled  at  ten,  and  Clason 
obliged  to  satisfy  Lyle  for  two  thirds  of  his  commis- 
sion or  gratification. 

(Signed)  "  D.  S.  &  Co." 

In  the  month  of  March,  1801,  Robert  Lyle 
arrived  in  New  York.  Clason  refusing  to  pay 
the  two  thirds  of  the  fifth  of  the  emoluments 
arising  from  the  contract  with  the  French  Re- 
public. Robert,  in  April,  1801,  brought  the 
present  action  against  him,  shortly  after  which 
Clason  arrested  Robert  and  John  Lyle  in  the 
cross  suit,  for  a  very  considerable  sum  of 
money. 

In  December,  1801,  both  causes  were,  by  or- 
der of  court,  referred. 

On  the  10th  of  March  following,  the  attor- 
ney for  Robert  Lyle  submitted  the  following 
proposition  to  the  attorney  of  Clason  : 

"As  the  suit  instituted  by  Mr.  Clason  against 
Mr.  Lyle  does  not  include  any  claim  for  dam- 
ages, arising  from  the  misconduct  of  the  lat- 
ter, and  more  particularly  for  damages  like 
those  claimed  on  the  business  of  the  Hare,  it 
would  be  proper  (lest  these  should  be  made 
the  subject  of  a  future  suit  on  the  part  of  Mr. 
€lason,  on  the  ground  of  an  objection  to  the 
report  on  the  part  of  Mr.  Lyle)  that  all  claims 
and  controversies  of  this  nature  be  included  in 
the  submission  already  made,  which,  in  a  legal 
point  of  view,  extends  only  to  the  subject  mat- 
ter in  difference,  in  the  particular  suits  refer- 
red. 

(Signed)    "  THOS.  L.  OGDEN,  for  Lyles." 
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*To  this  the  attorney  of  Clason  sub-  [*32O 
joined  the  following  memorandum  : 

"  It  is  understood  that  the  demands  for  dam- 
ages above  mentioned,  and  all  claims  and  de- 
mands on  both  sides,  founded  on  contract,  ex- 
press or  implied,  are  submitted."  To  this 
addition  the  attorneys  of  both  parties  added 
their  signatures,  and  the  consents  of  the  liti- 
gants themselves  were  given  in  these  words  : 
"  We  agree  to  the  above,  and  that  all  the  ac- 
counts, as  already  exhibited,  shall  be  reported 
on  by  the  referees  in  these  causes. 

(Signed)  "I.  CLABON, 

"  ROBT.  LYLE." 

On  the  30th  December,  the  deposition  of 
Gardner  was  taken  in  behalf  of  Clason  ;  in 
which,  among  other  things,  Gardner  swore 
that  his  letter  of  instructions  contained  the 
only  orders  he  had  from  Clason  ;  that  Delard 
&  Co.  informed  him  of  their  contract  with  the 
French  government,  and  he  contracted  with 
them  ;  that  they  informed  him  the  contract 
was  in  Lyle's  name,  he  being  a  neuter ;  that 
they  informed  him  Lyle  was  to  have  a  gratifi- 
cation ;  but  what  it  was,  he,  Gardner,  never 
knew  ;  thinking,  and  being  fully  assured  in 
his  own  mind,  that  it  would  appfy  to  the  ben- 
efit of  Clason,  Lyle  being  his  salaried  agent, 
which  consideration  induced  him,  Gardner,  to 
consent  to  Clason's  being  accountable  to  Lyle 
for  two  thirds  of  the  said  gratification,  which 
he  expected  would  be  paid  by  the  salary  at 
which  Lyle  was  retained. 

On  the  22d  of  June,  the  referees  made  their 
report  in  both  causes,  and  in  each  reported 
in  favor  of  the  defendants. 

On  the  20th  of  July,  the  report  in  the  cross 
suit  by  Clason,  was,  on  motion  in  court,  duly 
confirmed.  Immediately  after  which,  on  the 
23d  of  the  same  month,  "Robert  Lyle,  in  order 
to  set  aside  the  report  in  favor  of  Clason,  made 
an  affidavit,  which  stated,  that  the  suit  insti- 
tuted by  him  in  April,  1801,  was  to  recover 
money  had  and  received  by  Clason  to  the  de- 
ponent's use  ;  that  it  was  referred,  and  at  the 
meeting  of  the  referees,  the  deponent,  as  the 
basis  of  his  claim,  did  prove,  and  make 
*appear,  &c.  (mentioning  the  contract  [*33O 
and  circumstances,  and  letters  detailed  in  the 
beginning  of  the  case),  that  the  net  profits  on 
the  sales  made  by  Gardner  under  the  contract, 
were  £4,800  11s.  Sd.  sterling  ;  that  the  fifth,  to 
which  the  deponent  was  entitled,  in  pursuance 
of  the  engagements  made  with  him,  was  £960 
2s.  4d.,  of  which,  by  an  original  account  of 
Delard,  Swan  &  Co."  produced  to  the  referees, 
it  was  proved  Delard,  Swan  &  Co.  had  paid 
their  one  third,  according  to  the  agreement 
with  Gardner  ;  but  no  payment  was  shown,  or 
pretended  to  have  been  made,  of  the  other  two 
thirds  of  the  fifth,  nor  was  there  before  the 
referees  any  set-off,  or  counter  claim,  estab- 
lished against  the  defendant ;  that  the  deposi- 
tion of  Gardner  (before  shortly  stated)  was 
shown  to  the  referees,  and  Gardner  himself 
personally  examined  ;  that  he  then  testified  he 
was,  previously  to  his  departure  from  Amer- 
ica with  the  said  cargo  in  the  ship  Joseph, 
made  acquainted  with  the  existence  of.the  said 
contract,  by  the  defendant,  and  with  the  terms 
or  price  therein  stipulated  ;  that  he  did  not 
consider  himself  bound  by  the  instructions  of 
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the  defendant,  to  deliver  his  cargo  under  the 
contract,  nor  restricted  from  doing  so,  but  at 
liberty  to  act  according  to  his  discretion  ;  that 
his  motives  for  inquiring  from  Delard  &  Co. 
respecting  the  reliance  to  be  placed  on  punctual 
payment,  and  also  for  alleging  this  to  be  done 
at  the  desire  of  the  defendant,  was  to  hold  out 
the  idea  of  future  shipments,  and  so  insure  the 
payment  of  what  had  been  delivered,  but  not 
settled  for  ;  that  it  was  made  to  appear  without 
any  denial,  that  the  defendant  had  only  re- 
ceived his  two  thirds  of  the  profit  on  the  con- 
tract aforesaid  ;  that  the  report  had,  notwith- 
standing, been  made  in  favor  of  the  plaintiff, 
under  an  idea  that  Gardner  had  no  authority 
to  bind  Clason  to  the  payment  of  anything  to 
the  deponent ;  and  that  Clason  had  altered  the 
•deposition  of  Gardner,  after  it  was  made,  and 
before  presented  to  the  referees,  without  com- 
municating the  alteration  to  them.  On  the  6th 
of  October,  1802,  Clason  made  an  affidavit  to 
vacate  the  report  in  favor  of  the  Lyles,  in 
which  he  set  forth  the  instituting  the  two 
.suits,  their  being  referred ;  the  reports 
331*]  *made  in  favor  of  the  respective  de- 
fendants, and  that  they  were  duly  filed,  on  the 
first  day  of  July  Term  last  past,  so  that  judg- 
ment would,  according  to  the  usual  course  of 
the  court,  be  absolute  the  then  term  ;  that  the 
reports,  according  to  his  information  and  be- 
lief, were  drawn  up  by  agreement  between  the 
counsel  in  both  suits,  that  each  should  draw 
the  report  in  favor  of  his  own  client ;  that  the 
deponent's  attorney  was,  on  the  23d  of  July 
last,  served  with  a  copy  of  an  affidavit,  ac- 
companied with  a  notice  of  moving  upon  it  to 
set  aside  the  report  in  favor  of  the  deponent ; 
that  the  matters  contained  in  the  affidavit  went 
to  the  merits  of  the  case,  respecting  which,  on 
account  of  sickness  in  the  deponent's  family, 
and  absence  from  New  York,  the  deponent 
could  not  make  any  explanations  to  his  coun- 
sel ;  that  he  acquiesced  in  the  report  against 
himself,  from  a  conviction  that  nothing  could 
be  obtained  from  Lyle,  and,  therefore,  no  re- 
port could  operate  more  favorably  to  the  inter- 
est of  the  defendant  ;  that  the  known  inability 
of  Lyle  to  pay,  was  one  reason  why  the  refer- 
ees were  less  particular  in  examining  the  de- 
ponent's claims  against  him  than  they  otherwise 
would  have  been,  deeming  it  unimportant ;  that 
the  two  reports  were  made,  and  intended  by 
the  referees,  as  set-offs  the  one  against  the 
other,  and  to  this  end,  they  instructed  counsel 
to  prepare  them  accordingly  ;  that  among  other 
charges  against  Lyle,  the  deponent  gave  in  ev- 
idence an  account  rendered  by  Lyle,  in  which 
he  acknowledged  having  in  his  hands  a  balance 
of  244,246  livres  in  assignats,  amounting,  at 
the  then  rate  of  exchange,  to  $4,477,  and  that 
assignats  were  then  never  kept  on  hand,  but 
always  converted  into  property,  to  avoid  de- 
preciation ;  that  since  the  account  so  rendered, 
the  deponent  never  had  any  further  money  or 
mercantile  transactions  with  the  Lyles.  'and 
that  Lyle  neither  accounted  for,  nor  made  any 
set-off  against,  the  said  assignats,  but  the  same 
were  totally  unaccounted  for  ;  that  the  depon- 
ent, as  soon  as  the  sickness  of  his  family  per- 
mitted, consulted  respecting  measures  to  be 
taken  about  opposing  the  motion  to  set  aside 
the  report  in  Lyle's  favor,  but  there  was  not 
time  enough  left  in  the  term  to  do  it  ;  that  but 
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for  the  application  of  Lyle  to  set  aside  the 
*report  in  favor  of  the  defendant,  he  [*332 
should  not  have  applied  to  set  aside  that  in  fa- 
vor of  Lyle,  for  the  insolvency  of  Lyle  made 
it  of  no  consequence. 

The  notice  of  motion  with  which  this  affi- 
davit was  accompanied,  was  repeated  on  the 
7th  of  January,  1803. 

To  oppose  this  Robert  Lyle  made,  on  the 
14th  of  January,  1803,  an  affidavit,  stating 
that  he  and  his  brother  John,  the  other  defend- 
ant, acted,  in  the  year  1795,  as  agents  for 
Clason,  in  which  capacity  they  had  received 
various  large  sums  of  money,  the  whole  of 
which  had  been  faithfully  accounted  for; 
that  the  suit  against  Clason  was  for  money 
due  individually  to  the  defendant,  on  another 
concern,  and  for  damages  for  libelous  letters 
and  slanders  published  against  him  by  Clason  ; 
that  he  and  his  brother  were  ai  vested,  as  before 
mentioned,  and  the  two  causes  referred  ;  that 
in  the  suit  against  the  deponent  and  his  broth- 
er (the  declaration  on  which  was  for  goods 
sold  with  the  usual  money  counts  only),  Cla- 
son produced  an  account,  with  charges  against 
the  deponent  and  his  brother,  for  breach  of 
orders  and  neglect  of  duty,  to  a  very  large 
amount ;  that  on  asking  for  some  evidence  by 
which  it  might  appear  those  charges  were 
included  in  the  submission,  the  agreement  of 
the  10th  March,  1802,  was  produced  ;  that  the 
same  was  intended  merely  to  extend  the  powers 
of  the  referees  to  claims  of  the  nature  of  those 
mentioned  in,  and  warranted  by,  the  declara- 
tions to  which  the  deponent  had  confined  him- 
self ;  that  his  and  his  brother's  faithful  agency, 
and  due  accounting  for  all  sums  of  money, 
were  fully  proved ;  that  in  the  cross  suit  against 
the  deponent  and  his  brother,  the  referees  made 
their  report  on  a  conviction  nothing  was  due 
to  Clason,  and  not  from  any  regard  to  the 
deponent's  insolvency  or  circustances,  as  he 
was,  by  the  referees  themselves,  personally 
informed ;  that  the  deponent  proved,  to  the 
satisfaction  of  the  referees,  that  the  value  of 
the  a'ssignats  mentioned  in  Clason's  affidavit, 
was  at  the  time  he  specified,  only  £278  2s.  9rf. , 
and  not  $4,477 ;  that  they  were  not  then 
usually  converted  into  property,  but  held  by 
many  persons  in  hopes  of  their  rising,  and  that 
'the  said  assignats  were  not  only  not  made  use 
of  by  the  *dcponent,  or  kept  in  his  [*333 
hands,  but  had,  from  the  time  of  their  first 
reception,  been  paid  over  by  him  to  the  cor- 
respondents of  Clason,  Lubbert,  Freres  &  Fils, 
of  Bordeaux,  by  whom  they  were  converted 
into  specie,  for  the  use  of  Cla.son,  and  account- 
ed for  with  Gardner,  when  acting  as  Clason's 
agent ;  that  so  far  from  the  acquiescence  of 
Clason  in  the  report  against  him,  for  the  rea- 
sons he  had  assigned,  he  had,  after  it  was 
made,  purchased  protested  bills,  on  which  the 
deponent's  name  was  as  an  indorser,  and  had 
commenced  suits  against  the  deponent  upon 
them;  in  order,  as  he  believed,  to  create  a  set- 
off  against  the  verdict  the  deponent  might 
ultimately  obtain. 

After  some  struggle  by  Mr  Hamilton,  on 
the  part  of  Lyle,  to  discriminate  the  two  suits, 
the  court  was  pleased  to  order  the  arguments 
to  set  aside  the  several  reports  to  come  on 
together. 

Mr.  Hamilton  for  Lyle,   after  stating  the 
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circumstances,  and  commenting  on  them,  and 
the  affidavits  of  (Mason  and  Gardner,  observed 
that  it  was  very  singular  Gardner,  without 
any  knowledge  of  the  contract  of  Delard, 
Swan  &  Co.  with  the  French  Republic,  or  of 
Lyle's  intent,  should  deliver  exactly  under 
that  contract,  and  write  a  letter  acknowledg- 
ing the  very  interest  Lyle  claimed  under  it, 
and  that  Clason  should  pay  him  what  he  was 
thus  entitled  to.  Gardner,  without  knowing  the 
contract,  goes  further ;  he  asks  Delard  &  Co. 
if  the  French  government  will  be  punctual  in 
paying,  and  this,  he  adds,  Clason  desired  him 
to  inquire  about.  Clason,  too,  ratifies  the 
engagement  of  Delard  &  Co.,  and  Gardner, 
with  Lyle,  by  adjusting  the  account  with 
Delard  &  Co.,  and  receiving  under  that  account 
the  two  thirds,  by  the  very  express  terms  of 
it,  charged  with  the  payment  of  the  two  thirds 
of  Lyle's  fifth.  To  argue  on  the  assertions  of 
Gardner  would  be  really  superfluous.  The 
referees  must  have  thought  Gardner  had  no 
right  to  bind  Clason.  This  idea  is  clearly 
repugnant  to  every  principle  of  law.  He  that 
intrusts  another  with  general  powers*  must 
abide  the  result  of  his  agent's  conduct.  There- 
#34*]  fore,  though  the  report  *in  favor  of  Lyle 
may,  and  ought  to  stand,  that  in  favor  of 
Clason  ought  to  be  set  aside. 

Messrs.  Hopkins  and  Troup,  contra.  In  mak- 
ing the  reports  in  these  causes,  the  referees 
were  actuated  by  a  wish  to  make  the  parties 
even,  and  leave  them  just  as  they  were  found. 
For  this  purpose,  the  report  in  our  cause  was 
intended  as  a  set-off  to  the  other,  and  to  effect 
this  object,  counsel  were  desired  to  frame  the 
reports  in  such  a  manner  as  might  best  obtain 
the  desired  end.  The  various  facts  appear  in 
the  affidavits  before  the  court :  but  it  is 
material  to  state,  that  the  party  who  first  made 
the  application  to  disturb  these  reports,  has 
not  presented  any  original  agreement  on  which 
his  suit  is  founded.  Delard,  Swan  &  Co.  made 
a  contract  with  the  French  government,  for  a 
certain  quantity  of  pot  and  pearl  ashes;  as 
these  articles  enter  into  the  composition  of 
gunpowder,  it  was  necessary  to  have  a  neutral 
name  in  the  business.  It  is  difficult  to  say 
what  ought  to  be  the  true  relative  compen- 
sation for  the  protection  a  neutral  character 
would  afford ;  but  it  is  to  be  observed,  that 
Delard  &  Co.  were  the  real  contractors  ;  Lyle 
a  mere  nondnis  umbra :  for  this,  however,  he 
nays  he  is  to  have  one  full  fifth,  one  third  of  it 
to  be  paid  by  Delard,  Swan  &  Co.,  the  other 
two  thirds  by  Clason.  These  terms,  it  is 
alleged,  were  stipulated  by  a  formal  contract, 
yet  this  contract,  which  Lyle  must  have  had, 
is  never  produced  ;  on  the  contrary,  instead  of 
relying  upon  it,  he  rests  on  a  letter  received 
from  Gardner.  In  addition  to  the  inference 
to  be  drawn  from  this  fact,  it  appears  that  at 
the  very  time  when  this  pretended  contract 
was  made,  Lyle  was  in  Europe,  under  an 
annual  allowance  from  Clason,  and  actually 
his  salaried  agent,  receiving  wages  for  every 
service  performed.  A  doubt  has  been  enter- 
tained, how  far  the  court  can,  under  the 
existing  circumstances,  with  propriety  set 
aside  the  report  in  favor  of  Clason  :  but,  sure- 
ly, whenever  they  clearly  perceive  that  the 
referees  have  proceeded  on  a  mistake,  either 
of  law  or  fact,  this  tribunal  will  always  inter- 
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fere.  If  the  court  will  set  aside  an  award, 
they  will,  on  the  same  principles,  vacate  a 
report ;  and  whatever  argument  will  induce 
*them  to  do  it  in  one  of  the  now  causes,  [*:{;{."> 
will  have  equal  force  in  the  other;  for  it  the 
referees  have  been  mistaken  in  their  endeavors 
to  create  mutual  set-offs,  both  reports  will  be 
set  aside  ;  or,  on  the  other  hand,  if  they  have 
acted  properly,  both  will  be  confirmed ;  for 
the  court  will  not,  unnecessarily,  do  a  \\.-iy 
what  the  referees  have  done.  In  making  their 
determination,  they  considered  that  the  power 
to  sell,  and  the  power  to  give  away  profits, 
were  two  things :  to  this  latter,  it  cannot  be 
contended  that  the  authority  of  an  agent  or  a 
factor  can  extend.  There  is  no  question  about 
an  agent's  right  over  the  property  passed  to 
him,  but  he  cannot  enter  into  collateral  engage- 
ments; he  may  sell  and  warrant  a  title,  but 
not  give  away  the  property.  If  he  may,  in 
any  degree,  do  this,  he  may  go  on  indefinitely, 
and  make  away  with  the  whole.  He  may  go 
on  making  contracts  ruinous  to  his  employer, 
and  contrary  to  the  purposes  of  his  delegation. 
Under  a  power  to  sell,  if  he  should  be  allowed 
even  to  exchange,  can  he  be  authorized  to  pay 
a  difference  ?  The  boundary  of  his  power  to 
bind  must  be  connected  with  that  of  his 
authority  to  sell ;  it  must  be  confined  to  that, 
and  will  not  Avarrant  him  to  give  away  profits; 
to  pay  another  sum  of  money  on*  another 
account  than  that  of  the  sale.  The  point  turns 
on  whether  Gardner  had  a  competent  authority 
to  bind  Clason  to  pay  two  thirds  of  a  fifth 
of  the  profits.  It  was  derived  from  the  letter 
of  instructions.  That  letter  delegates  only  a 
general  power.  From  the  exercise  of  such  a 
power,  the  claim  cannot  be  supported.  That 
a  factor  may  sell  by  a  broker,  and  give  a  com- 
mission, if  customary,  is  not  contested  ;  but  it 
is  contested  that  a  factor  or  agent,  having  only 
a  general  authority  to  sell,  can  give  away  a 
substantive  part  of  the  merchandise  when  it  is 
sold  ;  that  he  can  do  so,  there  is  not  a  dictum 
in  the  books.  It  would  be,  in  fact,  to  enable 
him  to  dispose  of  a  portion  of  the  property  he 
is  intrusted  to  vend.  It  would  give  rise  to 
the  most  serious  consequences ;  a  fraudulent 
collusion  would  completely  destroy  the  inter- 
ests of  the  principal,  by  enabling  to  constitute 
a  sale  regular  in  its  form,  the  precise  mode  of 
*which  could  not  be  easily  foreseen.  [*33G 
The  intention  of  Clason's  agent  must  be  taken 
into  consideration,  and  the  motives  on  which  he 
proceeded  permitted  to  explain  how  he  meant 
to  bind  his  principal.  Gardner  never  knew 
what  the  gratification  to  be  paid  Lyle  actually 
was.  The  inducement  he  had  to  consent  to 
any  was,  that  he  deemed  the  amount  immate- 
rial ;  for  as  Lyle  was  in  the  service  of  Clason, 
at  a  fixed  salary,  Gardner  naturally  concluded 
all  Lyle's  labor  would  accrue  to  Clason.  On 
the  principles  of  natural  justice,  the  demand 
cannot  be  substantiated.  He  lends  his  name 
to  Delard,  it  being  necessary  to  make  use  of  a 
neuter.  The  douceur  must  certainly  be  accord- 
ing to  the  situation  of  the  party.  The  letter 
to  Clason,  containing  the  terms  of  the  con- 
tract, does  not  state  the  sum  to  be  paid.  It  is 
obvious,  therefore,  that  this  was  never  intend 
ed.  It  was  considered  as  too  trifling  to  specify. 
Gardner  knew,  when  he  left  America,  that 
Lyle  was  a  salaried  agent.  This  is  not  a  case 
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of  good  faith  between  an  agent  and  a  person 
totally  a  stranger,  and,  therefore,  the  principal 
called  on  to  pay  ;  but  we  are  called  upon,  on 
the  strength  of  a  little  memorandum  touched 
into  the  foot  of  an  account.  It  is  not  to  be 
forgotten  that  the  referees  were  merchants, 
and  well  knew  the  course  of  trade  and  busi- 
ness when  the  transactions  took  place,  as  well 
as  the  rights  of  an  agent  at  a  fixed  annual 
allowance.  The  claim,  too,  goes  by  the  express 
name  of  a  gratification ;  and  who  ever  heard  ! 
of  a  partnership  share  (which  this  in  fact  is) 
«ver  being  known  by  the  appellation  of  a 
gratification  ?  When  was  £600  sterling  ever 
considered  as  a  gratification  for  a  person  at  a 
salary  £150  per  annum,  New  York  currency  ? 
The  referees  might,  therefore,  have  justly  re- 
jected the  claim.  No  inference  can  be  drawn 
from  Gardner's  letter,  speaking  of  a  contract ; 
he  might  have  sailed  on  one  very  different. 
But  it  was  not  the  mere  matter  of  the  contract 
that  was  referred;  subsequent  matters  were 
added,  not  included  in  the  two  causes ;  this 
was  by  agreement  of  the  parties,  and  how  can 
the  court  say  the  full  claim  on  the  contract 
has  not  been  allowed,  when  it  might  have 
337*]  *been  counterbalanced  by  damages 
and  misconduct  in  the  matter  of  the  Hare  ? 
This,  therefore,  being  an  application  to  the 
equitable  jurisdiction  of  the  court,  they  will 
so  mould  and  blend  the  two  causes  as  will 
best  answer  the  ends  of  justice ;  and  if,  in  the 
suit  by  Lyle,  the  report  be  set  aside,  the  court 
will  do  it  on  terms,  and  vacate  the  report  in 
that  against  him. 

Clason  declares  he  never  heard  what  Lyle's 
•compensation  was  till  after  the  suit  was  brought. 
But  can  the  court  say  this  particular  claim 
ought  not  to  be  disallowed?  After  the  rules  to 
refer,  other  matters  were  added  and  blended  ; 
all  contracts,  "  express  or  implied,"  were  sub- 
mitted. ,11  cannot  be  said  there  were  not  other 
claims  to  extinguish  this  demand  of  two  thirds 
of  the  fifth.  It  might  have  been  admitted  and 
liquidated  by  a  counter  claim.  Referees  and 
arbitrators  may  so  consider  the  subject  matter 
before  them,  as  will  best  answer  the  ends  of 
justice  ;  they  make  take  into  view  matters  both 
of  law  and  of  fact ;  perform  the  offices  of  judges 
and  jurors,  and  are  entitled  to  found  their  de- 
cision either  on  law,  or  principles  of  general 
equity.  The  whole  of  this  was  delegated  to 
them,  and  they  have  determined,  on  a  view  of 
all  matters  in  controversy  blended  together  in 
one  mass,  all  the  objects  in  these  two  causes, 
even  in  that  against  both  the  Lyles,  as  con- 
solidated before  them.  Whether  they  have 
been  perfectly  accurate  in  thus  beholding  them 
is  immaterial,  provided  they  did  so  consider 
them,  have  acted  under  that  idea,  and  have 
attained  the  real  ends  of  justice,  though  per- 
haps by  extraordinary  means.  It  was  evi- 
dently the  wish  of  the  parties  to  set  all  contro- 
versies between  them  fully  at  rest,  and  this  has 
been  accomplished.  The  court  therefore,  will 
never  say  that  one  report  shall  be  confirmed, 
and  the  other  set  aside.  The  consideration  of 
the  report  in  the  suit  by  Clason  might  have 
influenced  in  the  making  up  that  in  the  action 
against  him.  That  it  did  so  is  evident,  because 
the  reports  were  intended  as  mutual  set-offs. 
Whether  this  could  be  supported  on  strict  legal 
reasoning,  has  been  doubted  ;  but  the  spirit  of 
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*the  case  in  3  D.  &  E.1  might  perhaps,  [*338 
fully  warrant  the  conduct  of  the  referees.  It 
may  be  a  question  also,  how  far  Gardner  could 
give  such  an  interest  as  might,  perhaps,  create 
a  partnership  between  Lyle  and  ClAon. 

Messrs.  Hanson  and  Hamilton,  in  reply.  If,  in 
cases  of  full  and  fair  investigation  before  juries, 
this  court  will  interpose,  when  a  verdict  has 
been  rendered  on  an  evident  mistake  of  the 
law,  they  certainly  will  do  so  in  the  case  of  a 
report  made  by  referees,  however  appointed. 
That  this  reasoning  applies  to  the  suit  of  Lyle 
v.  Clason,  is  manifest,  and  it  will,  therefore,  be 
sent  for  further  examination.  With  respect 
to  the  contract  made  between  Lyle  and  Gard- 
ner, the  agent  of  Clason,  it  is  for  the  court  to 
determine  whether  it  be  obligatory  or  not. 
The  affidavits  on  the  part  of  Clason  do  not 
state  that  he  was  ignorant  of  the  contract  with 
the  French  government,  but  of  the  claim  of 
Lyle.  It  appears  from  Lyle's  deposition,  and 
is  not  controverted,  that  in  March,  1794,  letters 
were  written  by  Lyle  and  Swan,  informing 
Clason  of  the  contract;  of  Lyle's  right,  and 
that  he  (Clason)  might  share  if  he  thought 
proper.  The  letters  were  produced,  and  that 
they  were  received  Clason's  conscience  would 
not  let  him  negative.  There  was  a  stipulation 
to  compensate,  with  a  share  of  the  actual 
profits,  for  the  use  of  the  neutral  name  of  Lyle  ; 
when  these  profits  were  ascertained,  the  right 
of  Lyle  attached.  There  is,  to  be  sure,  no  ex- 
press recognition  by  Clason  of  the  contract, 
but  in  the  September  following  the  date  of 
Lyle's  letter,  Gardner  arrives  in  France  with 
exactly  such  a  cargo  as  the  contract  demanded. 
Are  there  not  circumstances  enough  to  think 
he  went  there  for  the  purpose  of  acting  under 
it?  But  even  allowing  there  are  not,  does  not 
the  letter  of  instructions  substitute  Gardner  as 
owner  of  the  property  he  carried,  and  invest 
him  with  all  Clason's  power  over  it?  He  is  to 
exercise  his  judgment ;  do  his  best ;  sell  for 
French  brandy  ;  sell  to  the  French  govern- 
ment, &c.  ;  he  had,  therefore,  a  right  to  make 
any  contract  under  the  words  of  the  letter. 
He  arrives  in  France  with  a  power  to  dispose ; 
he  finds  Delard  possessed  of  a  contract  in  the 
name  of  Lyle,  under  which  the  power  to  dis- 
pose may  be  *exercised  with  great  ad-  [*339 
vantage.  He  does  exercise  it,  receives  the 
emolument,  settles  with  Delard  &  Co.,  but  re- 
fuses to  do  so  with  us.  The  inquiry  then  is, 
had  Gardner  a  power,  and  has  he  exercised  it? 
That  he  had,  and  has,  no  doubt  can  be  enter- 
tained ;  and  as  little  that  it  was  under  our  con- 
tract ;  for  the  affidavit  subsequently  made  by 
Gardner  does  not  deny,  but  admits  the  fact. 
He  says,  however,  that  he  knew  not  what  the 
gratification  was.  This  is  extraordinary  ;  he 
seems  to  have  forgotten  his  own  letter  after  a 
very  few  months  ;  and  though  that  does  not 
specify  the  exact  sum,  the  two  thirds  for  which 
he  mentions  Clason  is  to  settle,  it  affords  an 
internal  evidence  that  he  did  kn6w  it  much 
stronger  than  his  own  assertion  to  the  con- 
trary. Gardner's  letter  of  the  7th  December, 
1794,  particularizes  two  thirds,  and  gives  an  ac- 
count of  the  sales.  Allowing,  however,  Gard- 
ner not  to  be  apprised  of  the  exact  sum,  as 

1.— Glaister  v.  Hewer  et  al.,  8  D.  and  E.  69,  is,  it  Is 
presumed,  the  case  alluded  to ;  but  it  seems  hardly 
to  bear  out  the  inference. 
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Lyle's  right  was  ascertained  and  perfected 
under  the  contract  to  which  Gardner  con- 
sented, acceding  to  the  payment  of  two  thirds 
bv  Clason,  it  follows  Clason  miist  be  bound. 
T"he  rule  %,  that  he  who  places  confidence 
shall  suffer  by  the  abuse  of  that  confidence ; 
Clason,  therefore,  and  not  Lyle,  is  to  be  the 
loser  by  Gardner's  actions.  It  is  extraordinary 
that  Clason  should  have  remained  ignorant  of 
the  amount  of  Lyle's  claim,  four  years  after 
Gardner's  return  and  rendering  an  account  of 
his  transactions.  If  Gardner,  then,  having  an 
authority  to  bind  Clason,  did  so,  and  Clasou 
has  received  the  benefit  of  that  transaction, 
Lyle's  right  is  perfect.  The  assertion  of  his 
being  a  salaried  agent  does  not  affect  the  claim. 
His  time  of  service  expired  in  September. 
Beyond  that,  Clason  himself  allows  no  salary, 
and  Gardner's  letter  is  dated  in  December. 
Gardner  himself  acknowledges  Lyle's  right,  by 
telling  Delard  to  pay  one  third  of  it.  Had  it 
been  otherwise,  Gardner  would  have  said 
"  You  are  not  to  pay  the  third  of  the  fifth  to 
Lyle,  but  to  Clason,  for  whose  benefit  Lyle  is 
acting."  There  is  a  further  proof  in  the  letter 
to  Lyle.  Gardner  there  says,  "Mr.  Clason  is 
to  settle  with  you  for  two  thirds."  Here,  then, 
is  a  clear  established  right  in  Lyle  to  receive 
from  Clason  two  thirds  of  the  fifth  of  the 
34O*]  *whole  profits.  If  so,  the  arbitrators 
have  been  guilty  of  a  mistake  in  point  of  law, 
in  considering  Gardner  unauthorized  to  bind 
Clason,  and  this  the  court  will  assuredly  set 
right.  There  is  also  another  ground  on  which 
they  have  clearly  erred  ;  for  if  they  have 
blended  the  reports  in  the  two  causes,  or  made 
one  enter  into  the  composition  of  the  other, 
they  are  manifestly  wrong.  There  is  no  evi- 
dence of  anything  against  Lyle's  right,  but  the 
demands  in  the  cause  against  him  and  his 
brother.  Though  both  causes  were  referred, 
the  referees  have  not  any  right  to  blend  matter 
extraneous  to  the  respective  suits.  Robert 
Lyle's  action  is  for  his  own  separate  account. 
That  of  Clason  against  Robert  and  John  Lyle 
is  against  the  partnership,  and  the  one  cannot 
be  set  off  against  the  other,  being  in  different 
rights.  This  is  very  wide  from  the  case  of  a 
surviving  partner,  where  the  rights  and  duties 
centre  in  one  person.  The  agreement  does 
not  alter  this,  for  it  was  merely  to  allow  of 
such  matters  as  were  admissible  against  the 
same  parties,  though  not  specifically  proceed- 
ed for  ;  to  settle  all  disputes  for  which  actions 
might  be  instituted  against  the  respective  de- 
fendants ;  to  allow  of  damages  arising  from 
breach  of  contracts,  express  or  implied,  by  the 
Lyles,  to  be  settled  under  the  reference  of  the 
suit  against  them,  in  which  counts  were  used 
not  applicable  to  actions  for  damages,  but 
never  to  permit  one  suit  to  be  set  off  against 
the  other,  or  make  Robert  Lyle  give  up  the 
benefit  of  his  claim  against  Clason.  They  did 
not  even  take  it  into  consideration,  as  they  con- 
sidered it  Aot  due ;  the  report  therefore,  in 
favor  of  Robert  and  John  Lyle  may  well  be 
suffered  to  remain,  and  that  in  favor  of  Clason 
be  set  aside ;  for  the  amount  of  the  profits 
claimed  from  him  not  being  taken  into  con- 
sideration in  the  accounts  by  the  referees,  now 
remain  unsettled.  If,  therefore,  without  in- 
cluding this  demand,  Clason  has  not  any  de- 
mand against  Robert  and  John  Lyle,  the  report 
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does  not  prevent  Robert  from  having  a  demand 
against  Clason.  Besides,  it  is  evident  the  con- 
tract must  have  been  known  to  Clason  and 
Gardner,  by  the  latter's  expressing  an  intention 
of  returning  with  the  residue.  The  not 
mentioning  it  in  the  letter  *of  instruc-  [*341 
tions  was  to  avoid  the  risk  of  capture  and  con- 
demnation ;  fates  that  were  sure  to  attend  a 
cargo  of  a  contraband  nature,  going  under  an 
avowed  contract  with  the  French  government. 
The  receipt  by  Clason,  of  the  proceeds  of  the 
cargo,  is  a  ratification  of  every  contract  under 
which  it  was  made,  and  no  disavowal  of  Gard- 
ner's authority  can  be  permitted .  Clason  enjoys, 
the  benefit,  and  if  any  charges  do  accompany 
the  agreement,  it  is  to  be  taken  cum  onei-e. 
The  allowance  of  the  account  by  Delard,  Swan 
&  Co.,  is  conclusive  on  the  terms. 

LEWIS,  GJi.  J.,  delivered  the  judgment  of  the 
court. 

These  actions  were  referred  under  rules  of 
court  to  three  referees,  who  have  reported  in 
each  against  the  respective  plaintiffs,  declaring 
nothing  due  on  either  side.  Motions  are  now 
made  to  set  aside  the  several  awards. 

In  the  first  cause,  in  which  Lyle  is  plaintiff, 
the  application  is  founded  on  a  presumption 
that  the  referees  have  been  mistaken  in  point 
of  law.  That  they  have  either  rejected  a  con- 
tract entered  into  by  the  defendant's  shipmaster 
and  consignee,  as  not  obligatory  on  his  princi- 
pal, or  have  set  off  the  balances  found  for  the 
plaintiffs,  in  the  respective  causes  against  each 
other. 

To  this  the  defendant  answers  that  he  was 
not  bound  by  the  engagement  of  his  shipmas- 
ter, who  was  also  his  consignee,  and  that  if  the 
referees  have  made  such  offset,  they  were  jus- 
tified on  principles  of  law,  and  by  an  agreement 
entered  into  between  the  respective  attornevs. 

*Captain  Gardner's  powers  bein£  [*342 
discretionary,  he  was  perfectly  justifiable  in 
making  the  disposition  he  did  of  the  cargo  in- 
trusted to  him,  and  even  if  he  was  not,  it  does 
not  appear  that  Mr.  Clason  ever  denied  that 
transaction  his  sanction,  but  that,  on  the  con- 
trary, he  has  received  by  remittances  to  Bird, 
Savage  &  Bird,  of  London,  the  proceeds  of  the 
cargo,  including  his  proportion  of  the  profits. 
Under  these  circumstances  there  can  be  no 
doubt  that  Captain  Gardner,  having  turned  in 
his  cargo  under  the  contract,  bound  Mr.  Clason 
to  the  fulfillment  of  the  terms  of  that  contract  ; 
and  the  latter,  having  received  the  full  two 
thirds  of  the  profits  of  the  adventure,  under 
the  stipulation  made  by  his  agent  that  he 
should  account  to  Lyle  for  two  thirds  of  his 
douceur,  or  whatever  else  it  may  be  called  (for 
names  will  not  alter  the  essential  quality  of  the 
thing),  he  is  bound  to  perform  such  stipula- 
tion. 

If,  therefore,  the  referees  have  not  admitted 
this  claim,  they  have  erred  as  to  the  law,  and 
the  award  ought  to  be  set  aside. 

If,  on  the  contrary,  they  have  admitted  it, 
then  they  must  have  allowed  a  balance  found 
due  to  Clason  in  the  other  suit,  as  a  set-off 
against  it.  This  also  is  incorrect ;  for  the  suits 
are  not  between  the  same  parties,  and  the 
*partnership  funds  should  have  been  [*343 
first  appropriated  to  the  discharge  of  the  part- 
nership debts.  The  agreement  between  the 
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attorneys  does  not  authorize  such  set-off. 
Its  only  object  is  the  admission  of  certain  de- 
mands which  would  not  fall  within  any  of  the 
counts  in  the  respective  declarations,  in  order 
to  avoid  further  litigation. 

The  report,  therefore,  in  each  suit,  ought,  in 
my  opinion,  to  be  set  aside.  The  one  against 
Clason,  for  the  reason  above  mentioned,  and 
the  one  in  which  he  is  plaintiff,  because  there 
is  a  probability  that  the  referees  found  a  bal- 
ance there  due  to  him,  which  he  would  other- 
wise lose  the  benefit  of.  The  judgment  of  the 
court  is,  that  both  reports  be  set  aside.  * 

Both  reports  set  aside. 
Cited  in-Hill  &  D.,  206. 


BRETT  &  BUNN  «.  HOOD. 

1.  Costs  —  Motion,  Not  Argued  after  Notice,  2. 
Stay  of  Proceedings  on  Case  Made  —  Argu- 
ment to  Set  Aside. 

If  a  plaintiff  gives  notice  of  motion  to  set  aside  a 
judge's  certificate  to  stay  proceedings,  and  do  not 
attend  to  argue,  the  defendant  will  be  allowed  costs. 

In  no  case  will  the  court  hear  an  argument  to  set 
aside  a  judge's  certificate  to  stay  proceedings  on  a 
case  made,  ut  semb. 


laintiffs  had,  in  the  last  term,  recovered 
JL  a  verdict  against  the  defendant,  who,  on 
making  a  case,  had  obtained  the  usual  certifi- 
cate to  stay  proceedings  ;  to  set  aside  which 
the  plaintiffs  gave  notice  of  a  motion,  but  not 
attending  to  argue  it. 

Mr.  Caines,  for  the  defendant,  on  the  last 
day  of  term,  applied  for  'costs,  which  were 
ordered. 

N.  B.  It  was,  during  this  term,  intimated 
by  the  bench,  that  they  would  not  hear  any 
argument  to  set  aside  a  judge's  certificate  to 
stay  proceedings  on  a  case  made.* 


RATHBONE  v.  BLACKFORD. 

Affidavit  of  Service — Sufficiency  of. 

An  affidavit  of  service  on  a  person  in  an  attorney's 
office,  must  show  that  there  is  a  relation  between 
him  and  the  person  served. 

rpHE  service  of  a  notice  in  this  cause,  was 
JL  stated  in  the  affidavit  to  have  been  on  a 
person  in  the  office  of  the  attorney. 

Per  Curiam.  It  is  not  sufficient.  There 
does  not  appear  to  be  any  relation  between  the 
party  served  and  the  attorney.  The  notice 
might  have  been  given  to  a  mere  stranger.  A 
connection  ought,  therefore,  to  have  been 

1. — See  Combs  v.  Wykoff,  ante.  147,  and  the  notes. 

2.— But  see  Kyckman  v.  Parkins,  9  Wend.,  470; 
Case  v.  Turner,  2  Wend.,  827 ;  Lyon  v.  Burtes,  4 
Cow.,  539. 


NOTE.— Service  of  process. 

A  defendant  is  not  bound  by  the  service  of  a  ivrit 
on  a  person  with  whom  there  itt  no  evidence  to  connect 
him.  Adams  v.  Town,  3  Cal.,  247 ;  Municipality  v. 
Christ  Church,  3  La.  Ann.,  453. 

See,  also,  Nixon  v.  Dawney,  42  Iowa,  781. 
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stated,  so  that  the  court  might  be  convinced 
of  a  privity  between  the  party  to  whom  the 
notice  is  delivered,  and  the  attorney  on  whom 
it  is  meant  to  take  effect.3 


*PARKMAN  t>.  SHERMAN  [*344 

Entitling  Papers — Defect. 

When  the  notice  and  all  the  papers  are  titled  rer- 
£us  instead  of  ad  sectam  it  is  fatal. 

Citation— Ante,  112. 

rpHE  court,  in  this  cause,  determined  that 
J-  when  both  notice  and  affidavit  are  wrong^ 
titled  by  reversing  the  parties  and  putting  the 
defendant  in  the  place  of  the  plaintiff,  the 
error  is  fatal ;  and  this  case  was  distinguished 
from  that  of  Ryers  v.  HUlyer(ante,  112),  because 
there,  though  the  parties  were  reversed  in  the 
title  of  the  notice,  yet  in  that  of  the  affidavit 
they  were  rightly  named  ;  so  that,  independent 
of  the  object  of  the  notice  in  that  suit,  there 
was  a  proper  title  to  rectify  the  mistake  ;  but 
in  this,  where,  in  every  paper  the  action  was 
as  if  by  the  defendant  against  the  plaintiff, 
there  was  not  anything  by  which  the  mistake 
could  be  cleared  up,  and  the  notice  might, 
therefore,  be  in  a  cross  suit,  where  the  parties- 
actually  were  reversed.4 


MILWARD  0.  HALLETT. 


Amendment  of  Cases — Proper  Form. 

Amendments  to  a  case  made  must  be  contained  in 
the  case  served,  or  refer  to  the  line  and  page  in 
which  it  is  proposed  to  amend.  The  party  served 
cannot  draw  up  a  new  case. 

rpHE  plaintiff  had  recovered  a  verdict  against 
-L  the  defendant,  on  whose  part  a  case  had 
been  made,  and  a  copy  served  on  the  attorney 
of  the  plaintiff.  Many  inaccuracies  being  ob- 
served in  it,  a  full  statement  was  drawn  up  on 
the  part  of  the  plaintiff,  and  served  on  the 
defendant's  attorney,  who,  on  receipt  of  it, 
objected  to  the  informality  of  thus  making  a 
new  case.  The  usual  time  for  objecting  to  the 
amendments  having  elapsed,  the  attorney  of 
the  plaintiff  gave  notice  of  argument,  set*  the 
cause  down  lor  hearing,  and  served  copies  of 
the  cases  he  had  drawn  up. 

Mr.  Caines,  on  an  affidavit,  to  which  was 
annexed  a  copy  of  the  altered  case,  made-  on 
the  part  of  the  plaintiff,  and  also  a  copy  of  the 
service  of  notice,  moved  to  bring  on  the  argu- 
ment, or  that  the  plaintiff  have  leave  to  enter 
up  his  judgment. 

Mr.  Benson,  contra,  resisted  the  application, 
contending  that  the  case  now  before  the  court 
was  a  new,  and  not  an  amended  case.  (Hun 
et  al.  v.  Bowne,  ante,  23.)  That  the  rule  allow- 
ing amendments  to  be  proposed,  did  not 
authorize  making  an  entire  new  case,  like  that 
on  which  it  was  wished  to  proceed. 

3.— See  ante,  p.  73.  See  also  Code  of  Procedure, 
sec.  409. 

4.— See  2  Cow.,  581 ;  1  Wend.,  22 ;  11  Wend,  178 :  3 
Caines,  140;  4  Cow.,  60 ;  Code  of  Procedure,  sec.  400. 
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345*]  *Mr.  Caines,  in  reply,  hoped  the 
court  would  not  hearken  to  a  distinction  which 
really  did  not  seem  to  have  any  solidity. 
Every  case  differing  from  that  first  served,  was 
in  fact  au  altered  or  amended  case.  The  objec- 
tion resolved  itself  into  this,  that  every  amend- 
ment must  be  written  on  the  same  piece  of 
paper  which  held  the  case  served.  If  so, 
close  lines,  narrow  margins,  and  great  omis- 
sions would  render  every  case  superior  to 
amendment,  and  totally  exclude  all  that  the 
party  who  made  it  might  please  to  reject.  It 
was,  however,  conceived,  every  variation 
noticed,  though  on  a  separate  piece  of  paper, 
was  as  much  an  amendment  as  if  the  diversity 
had  been  marked  on  the  paper  containing  the 
case  originally  made. 

Per  Curiam.  Every  amendment  must  be  on 
the  case  made  or  refer  to  the  line  and  page  in 
which  it  is  proposed  to  be  inserted.  This,  not 
because  it  is  less  an  amendment  when  written 
on  a  separate  piece  of  paper,  but  in  order  to 
inform  the  judge,  before  whom  the  cause  was 
tried,  where  to  direct  his  attention  in  case  the 
facts  should  be  disputed,  and  not  reduce  him 
to  the  necessity  of  reading  over  and  comparing 
two  cases. '  The  plaintiff  can  take  nothing  by 
his  motion. 

Motion  denied. 

Cited  in— 3  Bos.,  658 ;  4  Bos.,  617. 
See  S.  C.,  Col.  &  Cai.,  261. 


NICHOL  AND  THOMPSON, 

v, 

COLUMBIAN     INSURANCE    COM- 
PANY OF  NEW  YORK.4 

Commission — Collateral  Fact  Disclosed — Second 
Commission. 

If  a  witness  under  a  commission  disclose  a  collat- 
eral fact  to  which  the  inquiry  was  not  directed,  a 
second  commission  may  issue  to  examine  as  to 
that  fact. 

R.  EMOTT  moved  for  a  second  commis- 
sion in  this  cause,  to  re-examine  the  same 

1— See  Eagle  v.  Abner,  1  J.  C.,  332.  But  see  Gra- 
ham's Pr.,  2d  ed.,  332. 

2— Livingstone  v.  Delafield.  ante,  6,  n.  a.,  Brain  v. 
Rodelicks  &  Shivers,  ante,  74. 
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witnesses  to  a  particular  fact  disclosed.and  from 
which,  as  the  answer  then  stood,  it  might  be 
supposed  a  deviation  had  been  made,  to  which 
point  the  f  ormer-investigation  was  not  directed. 

Mr.  Herman,  contra.  It  is  now  too  late  ; 
there  was  never  an  instance  of  a  second  com- 
mission to  examine  the  same  witnesses.  The 
answer  shows  the  defense  that  arises  on  the 
return,  and  this  is  an  attempt  to  do  it  away. 

Mr.  Emott,  in  reply.  The  application  may 
be  novel,  but  it  is  not  unreasonable.  Suppose 
the  witness  had  been  examined  in  court,  and 
had  testified  to  a  certain  fact  which,  taken 
without  any  explanation,  would  have  one  effect, 
if  explained,  another  ;  might  not  a  question  be 
asked  to  *explain?  Especially  when  it  [*34O 
comes  out  collaterally.  Here  the  deviation 
was  not  the  object  of  inquiry.  The  question 
was  simply,  to  and  from  what  places  were  you 
bound  ?  There  may  be  an  apparent,  though 
not  real  deviation  ;  for  there  might  be  a  cus- 
tom to  go  that  route. 

Per  Curiam.  Take  your  commission.  The 
answer  being  directed  to  another  point,  may 
be  explained  by  an  interrogatory  to  the  one 
which  it  discloses  ;  for  it  may  assign  very  suf- 
ficient reasons  for  the  iter  adopted.*  The  com- 
mission, however,  must  be  at  the  peril  of  the 
party. 

Rule  granted. 


EX-PARTE  CASKADEN. 

Interest — Debtor  in  Execution — Discharge. 

No  interest  allowed  to  run  on  a  judgment  against 
a  prisoner  in  execution,  to  impede  his  discharge 
under  the  Insolvent  law. 

Per  Curiam.  A  prisoner  is  entitled  to  relief 
under  the  insolvent  law,  if  the  amount  with 
which  he  stands  charged  be  under  that  limited 
by  the  act,  though  it  would  be  above  the  sum 
specified,  if  the  interest  was  added ;  for  in  the 
computation,  interest  on  judgments  against 
him  is  not  to  be  computed. 


3-See  Fisher  v.  Dale,  17  J.  R.,  343. 
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CASES   ARGUED   AND   DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


STATE   OF  JSEW  YOEK, 


IN 


NOVEMBER  TERM,  IN  THE  TWENTY-EIGHTH  YEAR  OF  OUR  INDEPENDENCE. 


HOPKINS  a.  BEEDLE. 

Actionable  Words  —  Counts,  Good  and  Bad  — 
Damages  Entire  —  Judgment  Arrested  —  Costs  — 
Venire  de  novo. 

An  action  is  not  maintainable  for  saying-  one  is 
forsworn  ;  aliter,  that  he  is  perjured. 

In  an  action  for  words,  if  those  in  some  courts  be 
actionable,  and  those  in  others  not,  and  entire  dam- 
ages may  be  given,  judgment  will  be  arrested.  But 
if  the  plaintiff  apply,  he  may,  on  payment  of  costs, 
have  a  venire  de  novo. 

Citations—  Com.  Dig.,  tit.  Action  on  Case,  &c.,  F. 
5,  18  ;  1  Roll.  Abr.,  39,  n.  40  ;  Barnes,  478,  480  ;  Doug.  , 
377  ;  Doug.,  722. 


was  an  action  for  words  spoken  of  the 
J-  plaintiff  in  the  discharge  of  his  duty  as  an 
•overseer  of  highways  in  the  County  of 
Cavuga. 

In  the  1st  count,  the  charge  was  for  saying, 
"  You  have  sworn  to  a  lie,  and  I  will  prove  it." 

In  the  3d,  "  You  have  sworn  to  a  lie." 

In  the  3d,  "You  have  perjured  yourself  as 
one  of  the  overseers  of  the  town  of  Washing- 
ton, and  I  can  prove  it." 

The  jury  having  found  generally  for  the 
plaintiff,  a  motion  was  now  made  by  the  de- 
fendant, for  an  arrest  of  judgment,  on  the  fol- 
lowing grounds  : 


NOTE.— Slander— Distinction  between  a  charge  of 
perjury  and  a  charge  of  having  sworn  to  a  lie. 

Woras  chargtoig  perjury  are  actionable  per  se.  Pel- 
ton  v.  Ward,  3  Cai.,  347 ;  Green  v,  Long,  2  Itl.,  91 ; 
Stafford  v.  Green,  1  Johns.,  505;  Ward  v.  Clark,  2 
Id.,  10;  M'Claughry  v.  Wetmore,  6  M.,  82;  Ring  v. 
Wheeler,  7  Cow.,  725;  Wood  v.  Southwick,  97  Mass., 
354;  Cummin  v.  Smith.  2  Serg.  &  R.,  440;  Bricker  v. 
Potts,  12  Pa,  St.,  200;  Cole  v.  Grant,  3  Harr.,  327; 
Gube  v.  McGinnis,  68  Ind.,  538;  Hutts  v.  Hutts,  62 
Id.,  214 ;  Crone  v.  Angell,  14  Mich.,  340. 

Words  charging  one  with  having  sivorn  to  a  lie,  no 
reference  being  made  to  a  judicial  proceeding,  are 
not  actionable  per  se.  See  the  principal  case ;  also, 
Vaughn  v.  Havens,  8  Johns.,  109 ;  Crookshanks  v. 
Gray,  20  Id.,  344;  Bonner  v.  McPhail,  31  Barb.,  106; 
Pegram  v.  Stoltz,  76  N.  C.,  349 ;  Barger  v.  Bargor,  18 
Pa.  St.,  489;  Shinloub  v.  Ammerneau,  7  Ind.,  347; 
Mebane  v.  Sellars,  3  Jones  (N.  C.),  L.,  199;  Watson  v. 
Hampton,  2  Bibb  (Ky.),  319;  Hamm  v.  Wickline,  26 
Ohio  St.,  81. 
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1.  That  the  words  in  the  first  and  second 
counts  were  not  in  themselves  actionable,  and 
no  special  damage  was  alleged. 

*2.  That  it  was  not  alleged  in  the  [*348 
first  and  second  counts,  that  the  lie,  declared 
by  the  defendant  to  have  been  sworn  to  by  the 
plaintiff,  had  been  sworn  to,  or  any  oath  had 
been  taken  by  the  plaintiff  touching  the  same, 
in  any  court  of  justice,  or  before  any  person 
having  competent  authority  to  administer  an 
oath  or  oaths  by  the  laws  of  this  State. 

3.  That  the  charge  of  perjury,  alleged  in  the 
third  count  to  have  been  imputed  by  the  de 
fendant  to  the  plaintiff,  cannot,  by  the  laws  of 
this  State,  amount  to  a  charge  of  perjury,  the 
same  necessarily  being  a  charge  of  violating 
the  promissory  oath  taken  by  the  plaintiff  as 
one  of  the  overseers  of  highways  of  the  town 
of    Washington,  in   the  County    of    Cayuga 
aforesaid. 

4.  That  the  verdict  was  general,  and  that  the 
first  and  second  counts  being  obviously  vicious, 
judgment  could  not  be  rendered  for  the  said 
plaintiff,   for  which    causes,  and   for  others 
apparent  on   the  declaration,    the  defendant 
insisted  the  judgment  ought  to  be  arrested. 

The  case  being  submitted  without  argu- 
ment, the  opinion  of  the  court  was  now  deliv- 
ered by 

KENT,  J.  This  is  a  motion  in  arrest  of 
judgment.  The  verdict  was  general.  It  is 
urged  on  the  part  of  the  defendant,  that  the 
words  in  the  first  and  second  counts  are  not 
actionable1  and  that  it  is  not  alleged  that  any 


1.— Actions  of  slander  are  of  two  kinds ;  first,  where 
the  words  are  actionable  in  themselves:  second, 
where  they  become  so  in  consequence  of  some 
special  damage  which  they  have  Induced.  On  a 
review  of  English  authorities,  it  would  seem  that  all 
those  words  fiill  within  the  first  division,  which  im- 
pute to  the  plaintiff  treason  (Charter  v.  Peter,  Cro., 
Eliz.,602;  How  v.  Prinn,  2  Salk.,  6»i),  felony  (Cooper 
v.  Smith,  1  Roll.  Abr.,  77 ;  Jones  v.  Herne,  2  Wils., 
87,  overruling  3  Leon.,  231),  or  a  liability  to  per- 
sonal or  other  punishment  (1  Roll.  Abr.,  37)  for 
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oath  was  taken  by  the  plaintiff  before  any  per- 
son competent  to  administer  it.  It  is  further 
urged,  that  the  charge  in  the  third  count 
JJ-i-i)*]  relates  only  to  the  promissory  *oath  of 
office,  for  which  an  indictment  for  perjury 
will  not  lie. 

We  are  of  opinion  that  the  objection  to  the 
first  and  second  counts  is  well  taken.  Swearing 
to  a  lie  does  not  necessarily  imply  that  the  party 
has,  in  judgment  of  law,  perjured  himself.  It 
may  mean  that  he  has  sworn  to  a  falsehood 
without  being  conscious,  at  the  time,  that  it 
was  a  falsehood.  Actionable  words  are  those 
that  convey  the  charge  of  perjury  in  a  clear 
unequivocal  manner,  and  which  admit  of  no 
uncertainty.  The  charge  is  defective  in  not 
stating  any  court  or  competent  officer,  before 
whom  the  plaintiff  swore.  (Com.  Dig.,  tit. 
Action  on  the  Case  for  Defamation,  F.  5,  F. 
18  ;  1  Roll.  Abr.,  39,  n.  40.)  It  may  mean 
extrajudicial  swearing,  and,  therefore,  it  is 
held,  that  a  charge  that  one  is  forsworn,  is  not 
actionable  ;  because  it  shall  not  be  intended  in 


a  case  where  perjury  may  be  committed.1 
On  the  other  hand,  a  charge  that  one  is  per- 
jured, is  actionable ;  for  that  implies  the 
direct  legal  crime. 

With  respect  to  the  third  count,  we  are  of 
opinion  that  it  is  sufficient  to  sustain  an 
action ;  but  as  the  verdict  is  general,  the- 
judgment  must  be  arrested ;  the  plaintiff, 
however,  on  application,  might  have  been 
entitled  to  a  venire  de,  now,  on  payment  of  costs.*" 

Judgment  arrested. 

Explained— 3  Craneh  C.  C.,  267. 

Distinguished— 7  How.  U.  S.,  722. 

Cited  in— 1  Caines,  583;  2  Johns.,  11;  5  Johns.,  102; 
13  Johns.,  49 ;  20  Johns.,  348 ;  5  Cow.,  505 ;  1  Wend., 
477 ;  8  Wend.,  577 ;  9  Weud..  656 ;  11  Wend.,  39 ;  3  Denio, 
354;  Hill  &  D.,  264 ;  12  Barb.,  216;  22  Barb.,  398;  6 
How.  U.  S.,  38. 

1.— Anger  v.  Wilkins,  Barnes,  478 ;  Smith  v.  Haw- 
ard,  Id.,  480,  S.  P.  So  per  Buller,  J..  in  Eddowes  v. 
Hopkins,  Doug.,  377 ;  see  also  Grant  v.  Astle,  Doug., 
722.  See  also,  ante,  p.  107,  note  1. 

2. — See  also  Fox  v.  Vanderberk,  5  Cow.,  513 ;  Gil- 
man  v  Lowell,  8  Wend.,  578:  Niven  v.  Munn,  13  J. 
R.,  48 ;  Chapman  v.  Smith,  13  Id.,  80. 


any  offense  of  mortal  turpitude,  whether  by  in- 
dictment or  otherwise,  by  the  common  law, 
statute  law  or  custom.  (Mayne  •  v.  Digle,  1 
Freem.,  46;  Walden  v.  Mitchell,  2  Vent.,  266; 
Hassel  v.  Cooper,  1  Roll.  Abr.,  36;  Watson  v. 
Clerke,  Comb.,  138.)  The  words  must,  says,  Lord 
Chief  Justice  De  Grey,  "  contain  an  express  impu- 
tation of  some  crime  liable  to  punishment,  some 
capital  offense,  or  other  infamous  crime  or  mis- 
demeanor. Onslow  v.  Home,  3  Wils.,  186.  We  have 
narrowed  the  rule  by  requiring  the  charge  to  be 
such  as  "will  subject  the  party  to  an  indictment 
for  a  crime  involving  moral  turpitude,  or  to  an  in- 
famous punishment."  Brooker  v.  Coffin,  5  Johns. 
Rep.,  188.  Therefore,  as  perjury  is  an  indictable 
offense,  involving  moral  turpitude,  and  can  be  com- 
mitted only  by  false  swearing  in  a  court,  or  before 
a  magistrate  having  authority  competent  to  the  ad- 
ministration of  an  oath,  to  say  that  another  "  is 
perjured"  is  actionable  (Green  v.  Long,  2  Caines' 
Rep.,  91 ;  Ward  v.  Clark,  2  Johns.  Rep.,  10),  aliter, 
that  he  was  "forsworn,"  though  it  be  added  "in 
'Squire  A.'s  court,"  unless  it  be  shown  that  A.  had 
authority  to  hold  a  court  (Stafford  v.  Green,  1 
Johns.  Rep.,  505).  or  that  he  was  forsworn  before 
Justice  A.,  though  it  would  have  been  otherwise  had 
it  been  said  "  before  a  justice  of  peace."  Gumeth 
v.  Derry,  3  Lev.,  166.  Words  are  also  actionable  in 
themselves  when  they  convey  a  charge  of  having 
some  contagious  distemper  then  existing  (Carslake, 
v.  Mapledoran,  2  D.  &  E.,  473) ;  aliter,  that  the 
plaintiff  formerly  had  such  disease.  Taylor  v. 
Hall,  2  Str..  1189.  So  where  they  impute  to  a  public 
officer  anything  which  would  disgrace  him  in  his 
office,  and  render  him  unfit  for  his  duties  (Dole  v. 
Van  Rensselaer,  1  Johns.  Cases,  330;  Lindsey  v. 
Smith,  7  Johns.  Rep.,  359) ;  or  a  tradesman  with 
want  of  honesty,  as  that  he  keeps  false  books 
(Backus  v.  Richardson,  5  Johns.  Rep.,  476) ;  or  to  a 
professional  man,  whether  in  the  law  or  other 
branch  of  science,  total  or  general  ignorance  in  his 
calling;  aliter,  if  only  in  a  particular  matter  or 
cause.  Foote  v.  Brown,  8  Johns.  Rep.,  64. 

It  Is  necessary  that  the  words  by  which  the  action- 
able charge  is  made  should  be  plain  and  unequivocal 
(Harrison  v.  Stratton,  4  Esp.  Rep.  218) ;  they  should 
allege,  not  merely  an  intention,  but  a  fact  perpe- 
trated, though  the  imputation  need  not  be  in  direct 
terms ;  it  is  sufficient  if,  in  common  acceptation,  the 
words  amount  to  a  charge ;  as  "  I  have  reason  to 
believe"  (Miller  v.  T.  Miller,  8  Johns.  Rep.,  77),  the 
plaintiff  "is  under  a  charge  for  perjury,  and  the 
Attorney-General  has  given  directions  to  have  him 
prosecuted  for  perjury."  Roberts  v.  Cambden,  9 
East,  93.  So  to  say  to  a  witness  whilst  giving  his 


ton  v.  Ward,  3  Caines'  Rep.,  73.  But  words  action- 
able in  themselves  cease  to  be  so  if  spoken  in  confi- 
dence, or  in  answer  to  inquiries  made  for  security 
(King  v.  Waring  et  ux.,  5  Esp.  Rep.,  14;  Weatherstoh 
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v.  Hawkins,  1  D.  &  E.,  110;  M'Dougall  v.  Claridge,  1 
Cambp.,  267) ;  or  If  between  members  of  the  same 
church  in  their  course  of  religious  discipline ; 
(Jarvis  v.  Hatheway,  3  Johns.  Rep.,  180) ;  or  in  pre- 
ferring a  complaint  before  a  magistrate,  or  in  giv- 
ing in  charge  of  a  constable  (Johnson  v.  Evans,  3 
Esp.  Rep..  32 ;  Leigh  v.  Webb,  Ih.,  165) ;  or  in  stating 
a  report  of  a  law  case  (Curry  v.  Walter,  1  Bep.  Rep.,. 
456 ;  Lake  v.  King,  1  Saund.,  132),  whether  the  court 
has  jurisdiction  or  not.  Gwynne  v.  Pool,  2  Lutw., 
1571,  edition  by  Nelson,  290.  So  where  the  words,, 
though  prima  facie  importing  a  felony,  are  used  in 
a  different  sense  (Thompson  v.  Barnard,  1  Cambp... 
48),  or  from  the  context  show  they  cannot  expose  to 
indictment  or  criminal  punishment  (Van  Rensselaer 
v.  Dole,  1  Johns.,  Cases,  279),  as,  he  is  a  felonious- 
thief,  he  has  stolen  my  apples  off  my  trees. 

It  has  been  ruled  that  an  action  for  words  convey- 
ing a  charge  of  murder  cannot  be  maintained  with- 
out averring  the  person  alleged  to  have  been  killed 
to  be  actually  dead  (Philips  v.  Kingston,  1  Vent., 
117) ;  but  the  contrary,  has  been  since  determined 
(Talbot  v.  Case,  Cro.  Eliz.,  823 ;  Waterman  v.  Say, 
cited.  1  And.,  121 ;  Rivers  v.  Lite,  2  Str.,  1130),  for  un- 
less the  contrary  appear  in  the  declaration,  it  will 
be  intended  ;  and  as  falsity  and  malice  are  the  gist 
of  the  suit,  the  old  cases  on  this  point  do  not  seem 
to  be  supportable  according  to  the  principles  of  the 
action ;  which,  though  the  plaintiff  has  been  ac- 
quitted of  the  murder,  permit  the  defendant,  under- 
a  plea  of  justification,  to  go  into  the  truth  of  the 
charge.  England  v.  Bourke,  3  Esp.  Rep.,  80. 

Where  the  words  are  not  actionable  in  them- 
selves, special  damage  must  be  alleged ;  therefore, 
charging  another  with  adultery  affords  no  cause  of 
action  without  showing  some  immediately  conse- 
quential injury  sustained  through,  or  by,  the  asser- 
tion (Bays  et  ux.  v.  Gillespie,  2  Johns.  Rep.,  115), 
which  injury  must  be  the  legal  result  of  the  words; 
that  is,  the  effect  of  something  lawfully  done  in 
consequence  of  them,  and  not  any  tortious  act 
(Vicars  v.  Wilcox,  8  East,  1) ;  because,  for  such  acts, 
the  law  gives  specific  redress.  In  slander  of  title 
the  special  damage  sustained  must  be  set  forth ;  not 
merely  that  the  plaintiff  has  lost  the  stile  of  his  land. 
Lowe  v.  Harewood,  W.  Jones,  196.  The  evidence,, 
in  an  action  for  words,  need  not  be  of  the  very 
words  spoken ;  it  is  sufficient  to  prove  their  sub- 
stance. Miller  v.  M.  Miller,  8  Johns.  Rep.,  74.  But 
if  they  be  spoken  of  the  plaintiff  in  his  office  as  a 
magistrate,  they  must  be  so  alleged  (Dole  v.  Van 
Rensselaer,  1  Johns.  Cases,  330) ;  for  it  is  not 
enough  barely  to  state  that  the  plaintiff  was  a  mag- 
istrate. Where  there  are  some  good  counts  and 
some  bad,  upon  which  a  general  verdict  is  given,  if 
the  judge  before  whom  the  cause  was  tried,  certify 
that  the  evidence  applied  only  to  the  good  counts, 
the  plaintiff  mav,  upon  payment  of  costs,  enter  his 
judgment  on  them.  Stafford  v.  Green,  1  Johns. 
Rep.,  505 ;  see  Com.  Dig.,  tit.  Action  on  the  case  for 
Defamation ;  Bac.  Abr.,  tit.  Slander ;  Gilbert  v. 
Field,  3  Caines'  Rep.,  329,  and  notes  there. 
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MILLER  v.  LIVINGSTON. 

1.  Carrier —  Ca/ptain's  Commissions.  2.  Evi- 
dence— Copies  of  Letters,  &c.,in  Foreign  Court 
— Returned  with  Commission. 

Where  commissions  are  allowed  to  a  captain  on  • 
his  sales  and  investments,  this  will  not  entitle  to 
them  on  goods  he  carries,  to  deliver  according  to  a 
contract  antecedently  made  by  his  employer,  and 
for  which  he  does  not  receive  payment. 

Copies  of  letters,  &c.,  remaining  in  a  foreign  court 
of  admiralty,  and  duly  authenticated  under  the  seal 
of  the  court,  when  returned  to  a  commission  issued 
from  this  court,  may  be  read  in  evidence..; 

rPHIS  was  an  action  of  assumpsit,  brought  by 
_L  the  plaintiff  as  the  factor  of  the  defend- 
ant, for  the  amount  of  his  commissions  on  sell- 
ing a  quantity  of  leather. 

The  cause  was  tried  before  Mr.  Justice  Kent, 
at  the  New  York  Circuit,  in  March,  1801,  when 
the  following  facts  were  given  in  evidence: 

That  in  January,  1795,  the  plaintiff  sailed, 
in  the  character  of  master  and  supercargo  of 
the  ship  Somerset,  belonging  to  the  defendant, 
on  a  voyage  from  New  York  to  Bourdeaux,  in 
France.  The  vessel  was  laden  with  a  very  val- 
uable cargo,  consisting  of  a  variety  of  articles, 
besides  a  quantity  of  leather  which  the  defend- 
ant had,  in  an  engagement  entered  into  be- 
35O*]  tween  him  and  the  minister  *of  the 
French  Republic  in  the  United  States,  agreed 
to  deliver  to  the  French  government.  By  the 
terms  of  the  contract,  the  leather  was  to  be 
paid  for  on  delivery,  and  if  not,  the  minister 
bound  himself  that  it  should  be  paid  for  at  the 
Treasury  of  the  United  States,  out  of  the  debt 
due  to  the  French  Republic.  In  March  follow- 
ing, the  plaintiff  arrived  at  Bourdeaux,  and  aft- 
er encountering  some  difficulties,  delivered  the 
leather,  which  not  being  then  paid  for,  the 
plaintiff,  according  to  his  orders,  made  a  reg- 
ular protest  against  the  French  Republic,  com- 
pleted the  sale  of  the  residue  of  his  cargo,  and 
invested  the  proceeds  in  another,  with  which 
he  set  sail  for  New  York  ;  but  in  the  course  of 
his  voyage  was  captured  and  carried  into  Ber- 
muda, where  vessel  and  cargo  were  condemned 
by  the  Vice- Admiralty  Court  of  that  island. 
All  the  papers  relating  to  the  outward  cargo 
being  on  board,  were  according  to  the  custom 
of  the  admiralty  in  matters  of  prize,  lodged  in 
the  registry  of  the  court.  To  prove,  therefore, 
his  letters  of  instructions,  and  authorities  under 
which  he  acted  in  the  disposal  of  the  leather, 
the  plaintiff  offered  in  evidence  the  deposition 
of  the  registrar  of  the  Vice- Admiralty  Court, 
annexing,  under  its  seal,  authenticated  copies1 

1. — The  rule  of  evidence  as  to  copies,  is  laid  down 
by  Lord  Holt,  in  Lynch  v.  Clerke  (3Salk.,  154),  to  be 
this :  "  Wherever  the  original  is  of  a"publie  nat- 
ure, and  would  be  evidence  if  produced,  an  inime- 
diate  sworn  copy  is  equally  so :  whei-e  the  original 
is  of  a  private  nature,  a  copy  is  not  evidence  unless 
the  original  is  lost,  or  burnt."  See  The  Queen  v. 
Sutton,  10  Mod.,  74.  This  rule,  as  to  originals  of  a 
public  nature,  is  not  confined  to  records;  there- 
fore, the  copy  of  a  Bank  of  England  bill,  remain- 
ing on  file,  is  good  evidence.  Mann  v.  Carey,  3 
Salk.,  155.  It  would  seem  that  journals  of  Congress, 
corporation  books,  parish  register,  transfer  books 
of  companies,  and  other  papers,  which  savor  more 
of  a  private  than  a  public  nature,  as  not  appertain- 
ing to  the  community  at  large,  when  deposited  or 
kept  in  some  particular  place  from  whence  it  would 
be  inconvenient  to  remove  them,  and  under  special 
custody,  come  within  the  principle  which  governs 
copies  of  originals  of  a  public  nature.  The  King  v. 
Lord  George  Gordon,  Doug.,  593,  note  3.  A  copy  of 
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of  all  original  letters  and  papers  found  on 
board  the  Somerset,  together  with  a  full  copy 
of  the  proceedings  against  her  and  her  cargo. 

To  the  reading  of  these,  the  defendant's 
counsel  made  objections,  which  were  over- 
ruled, and  they  were  accordingly  received. 

From  these  it  appeared  that  the  defendant, 
in  his  first  letter  of  instructions,  dated  the  3d 
of  January,  1795,  says:  "  You  have  the  in- 
voice and  other  papers  that  respect  the  cargo 
now  on  board  the  ship  Somerset,  and  which 
goes  consigned  to  your  address.  The  com- 
missions upon  the  sales  and  investments  will 
be  2±  per  cent."  He  then  proceeds  to  direct 
the  conduct  the  plaintiff  was  to  pursue  in  de- 
livering the  leather,  and  how  he  was  to  man- 
age in  order  to  obtain  payment,  but  no  author- 
ity whatsoever  was  given  to  sell. 

In  a  subsequent  letter,  dated  the  3d  of  March, 
1795,  *the  defendant  says:"  If  you  find  [*351 
that  you  cannot  get  your  money  for  the  leather, 
agreeable  to  contract,  and  you  can  sell  at 
near  the  price,  it  will  be  best  to  do  so." 

In  the  transaction  of  the  ship's  business  at 
Bourdeaux,  the  plaintiff  employed  under  him 
the  house  of  Barton,  Casson  &  Barton,  at  a 
commission  of  2£  per  cent,  out  of  the  commis- 
sion of  5  per  cent,  allowed  him  by  the  defend- 
ant ;  but  they  charged  no  commission  on  the 
leather.  It  appeared  also  in  evidence,  that  the 
whole  amount  on  which  a  commission  was 
charged, was  $59,415  ;  that  the  captain's  wages 
were  only  $30  per  month,  though  masters  for 
such  voyages  usually  then  received  $50  a 
month ;  and  that  the  plaintiff  had  signed 
a  receipt  in  full,  at  the  foot  of  an  ac- 
count in  which  commissions  for  the  leather 
had  been  charged,  for  the  balance  claimed  by 
him  from  the  defendant,  after  deducting  the 
commissions  now  demanded  ;  but  the  words 
"in  full"  were  written  with  a  line  drawn 
through  them. 

Under  these  circumstances,  the  jury  found 
for  the  plaintiff  the  amount  of  the  commis- 
sions claimed  by  him,  being  2i  per  cent,  on 
the  invoice  cost  of  the  leather  delivered,  sub- 
ject to  the  opinion  of  the  court,  whether  he 
was  entitled  to  any  commissions,  and  at  what 
rate;  according  to  which,  the  verdict  was 
either  to  stand  or  be  diminished  ;  but  if  the 
court  should  determine  that  no  commissions 
were  due,  then  judgment  to  be  entered  for  the 
defendant. 

Mr.  Hamilton,  for  the  plaintiff.  The  princi- 
pal question  is,  whether  the  plaintiff  is  entitled 
to  a  commission  on  the  leather.  There  is 

a  deposition  sworn  at  a  judge's  chambers,  delivered 
out  by  his  clerk,  and  attested  by  his  signature,  is 
good  evidence  without  proof  of  an  examination 
with  the  original  (Duncan  v.  Scott,  1  Camb.,  101 : 
see,  also,  M'Neil  v.  Pritchard,  1  Esp.  Rep.,  283) :  and 
an  examined  copy  of  an  affidavit  on  trial,  in  which 
perjury  was  committed,  is  evidence  to  prove  it, 
without  adducing  the  commissioner  before  whom 
sworn,  or  proving  his  handwriting.  The  King  v. 
James,  Carth.,  220.  A  court  of  vice-admiralty  is  a 
court  of  acknowledged  jurisdiction  by  all  countries, 
and  sill  nations  act,  or  assume  to  act,  under  the  law 
by  which  it  is  constituted ;  for  this  reason,  and  ar- 
guments to  be  deduced  from  the  rte  major,  as  well 
as  aJ>  incotivenienti.  the  evidence  offered  in  the  text 
may  well  be  supposed  omni  exceptions  major.  To 
prove  an  examined  copy  of  a  record,  it  is  sufficient 
for  a  witness  to  swear  that  he  examined  it  while 
another  read  the  record.  Reid  v.  Margison,  1 
Campb.,  409;  Giles  v.  Hill,  tf>.,  471:  Lynde  v.  Judd, 
1  Esp.  Rep.,  2fri,  by  Day,  note  1,  S.  P. 
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another  supplementary  point,  as  to  the  admis- 
sibility  of  the  evidence  of  the  admiralty  pro- 
ceedings, from  whence  we  derive  the  testi- 
mony of  the  defendant's  letter.  The  right  to 
the  commission  will  depend  on  the  construc- 
tion of  the  defendant's  letter.  By  that,  the 
cargo  is  consigned  to  him.  There  is  a  little 
apparent  ambiguity  relating  to  the  two  and  a 
half  per  cent,  whether  to  be  taken  on  the  sales 
and  investments  distributively  or  copulative- 
ly.  But  on  this  there  is  no  actual  difference 
of  opinion,  for  the  counsel  on  the  other  side 
352*]  agreed  to  the  *distributive  acceptation 
of  the  words,  with  this  only  exception  of  bills 
and  money.  The  dispute  now  is  as  to  the 
leather.  On  the  latter  there  can  be  no  doubt. 
The  circumstances  of  the  case  show  there  can- 
not be  a  different  construction.  The  plaintiff 
was  consignee  of  the  whole  cargo.  The  mere 
being  a  consignee,  according  to  mercantile 
law,  entitles  to  commissions  ;  for  commission 
is  incident  to  consignment.  He  was  to  have  a 
commission  on  the  sales.  The  leather  was 
only  contracted  for  here.  That  contract  and 
the  sale  in  consequence  of  it  were  both  consum- 
mated by  the  delivery  which  the  plaintiff  had 
to  perform.  All  writers  distinguish  contracts 
from  sales.  The  latter  are  perfected  only  by 
payment,  or  delivery  ;  and  this  last  the  plaint- 
iff "had  to  perform,  under  a  load  of  discretion- 
ary power,  which  he  had  to  exercise,  in  weigh- 
ing or  delivering,  as  circumstances  might  re- 
quire ;  besides,  he  had  an  alternative  power  to 
sell,  or  deliver ;  he  was,  therefore,  agent  and 
consignee.  The  defendant,  it  is  understood, 
relies  on  the  contract  and  sale  of  the  leather 
being  here  ;  therefore,  being  the  effect  of  his 
own  labor  and  exertions,  that  the  plaintiff,  in 
this  respect,  was  a  mere  captain,  and  cannot 
claim  any  commission.  This  has  been  already 
confuted  ;  the  trouble  the  plaintiff  was  to  have 
is  stated  in  the  letter  of  the  defendant,  and  it 
is  not  presumable  that  he  was  to  have  it  for 
nothing ;  especially  as  his  situation  charged 
him  with  a  responsibility,  which  the  court  can 
never  suppose  to  be  gratuitously  undertaken. 
As  general  consignee  of  the  whole  cargo,  a  com- 
mission on  all  must  be  implied. 

On  the  admissibility  of  the  proceedings,  the 
court  will  observe,  that  papers  often  gain  re- 
spect in  consequence  of  the  situation  where 
found.  Old  papers  with  wills,  &c.,  are  not 
accredited  merely  from  their  antiquity.  There 
can  be  no  doubt  that  sentences  in  the  admiral- 
ty, for  the  purpose  of  establishing  any  fact 
they  contain,  and  all  the  proceedings  incident, 
are  prima  facie  evidence.  The  question  now 
is,  whether  proceedings  relating  to  the  subject 
of  controversy  shall  be  received  when  that 
subject  was  not  the  matter  before  the  court 
there.  If  decided  against  the  plaintiff,  it  will 
353*]  only  turn  *him  round  to  a  court  of 
equity,  which  the  court  certainly  will  not  do. 
The  objection  to  the  admission  is  the  want  of 
proof  of  the  handwriting  of  the  defendant. 
The  court  will  remember  there  has  been  a 
notice  to  produce  the  original ;  that  the  letter 
in  question  has  every  circumstance  to  make  it 
believed  a  fan-  and  regular  document ;  it  was 
the  guide  of  the  plaintiff's  conduct,  and  has 
been  forcibly  taken  from  him  ;  it  was  against 
his  consent  and  without  his  concurrence  that 
it  was  placed  in  the  archives  of  the  Court  of  i 
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Admiralty,  where  it  is  irrevocably  fixed,  from 
whence  it  can  never  be  removed  ;  it  is  adduced 
only  as  prima  fade  evidence  ;  therefore,  the 
defendant  was  at  liberty  to  rebut  its  contents. 
In  our  own  courts  a  copy  thus  authenticated 
would  be  good  evidence,  and  the  almost  im- 
possibility of  sending  a  person  to  authenticate 
by  inspection,  is  an  argument,  from  the  excess- 
ive inconvenience,  why  the  evidence  should 
be  received.  No  one  can  disbelieve  the  fact. 
The  only  difficulty  is  the  technical  one,  of 
establishing  the  handwriting ;  but,  in  the 
present  case,  the  document  ought,  abstracted 
from  the  rule  of  law,  to  have  its  weight. 

Messrs.  Hoffman  and  E.  Livingston,  contra. 
First,  as  to  the  admissibility  of  the  testimony. 
The  court  must  depart  from  every  rule  before 
they  can  be  inclined  to  admit  it.  Suppose  the 
letter  itself  had  come  into  court,  and  been  pro- 
duced, would  that  have  been  enough  to  have  it 
read  before  a  jury  ?  Must  not  the  handwriting, 
the  execution,  as  it  might  be  called,  have  been 
first  established  ?  Waiving,  therefore,  tech- 
nical reasoning,  shall  a  letter  read  in  the  Court 
of  Admiralty,  and  made  an  exhibit  there, 
become,  in  this  circuitous  mode,  evidence 
here,  where  the  letter  itself,  the  very  exhibit, 
would  not  be  testimony  ?  A  plaintiff  cannot, 
by  merely  producing  a  paper,  make  it  evi- 
dence for  him.  But  the  argument  is,  that  if 
he  will  first  exhibit  it  in  a  foreign  court  of 
admiralty,  the  copy  shall  be  better  than  the 
original.  The  difficulties  and  inconveniences 
arise,  as  they  ever  will,  in  consequence  of 
departing  from  established  rules,  and  is  not  an 
admissible  argument.  The  law  points  out  a 
mode,  a  bill  in  equity.  In  the  admiralty  no 
proof  is  made  *of  the  genuineness  of  [*354 
the  letter,1  nothing  but  a  mere  naked  posses- 
sion. But  even  admitting  it,  the  case  itself, 
when  plainly  stated,  solves  every  difficulty. 
The  leather  was  only  to  bedelivere'd  in  France, 
not  sold  ;  that  business  was  done  here.  The 
plaintiff  filled  two  characters,  and  each  consist- 
ent ;  he  was  to  deliver  the  leather  as  master  ; 
in  this  capacity  he  was  a  mere  carrier,  the 
residue  of  the  cargo  he  was  to  sell  ;  and  here 
he  was  consignee,  to  receive  the  commission  of 
2  1-2  per  cent,  on  sales  and  investments,  dis- 
tributively. The  question  is,  was  the  leather 
sold  by  him  ?  If  so,  he  is  to  be  paid  a  com- 
mission ;  if  not  so  sold,  he  is  not  entitled  to 
any.  He  must,  according  to  the  counsel's 
own  position,  contract  and  deliver  to  make  a 
sale.  The  plaintiff  only  delivered  ;  then,  on 
the  principles  relied  on,  he  did  not  sell.  If 
paid  for  in  France,  2  1-2  per  cent,  commission 
was  to  be  allowed.  It  is  not  now  paid  for, 
and  the  plaintiff  cannot,  on  the  leather,  claim 
a  commission.  It  can  be  put  in  no  other  shape. 
The  delivery,  therefore,  was  all  the  plaintiff 
performed,  as  to  the  leather  ;  that  was  in  the 
line  of  his  duty  as  captain,  and  for  that  he  has 
his  wages.  These  very  commissions  were 
charged  and  relinquished.  In  the  account 
which  makes  a  part  of  the  case,  they  were 
claimed,  but  on  being  objected  to,  were 
stricken  out,  and  a  receipt  given  for  the  bal- 
ance without  them. 

1- — A  copy  of  a  note  of  hand  refused  to  be  read, 
there  being:  no  proof  that  the  original  note  was 
genuine.  Goodier  v.  Lake,  1  Atk.,  446.  N.  B.  The 
rules  of  evidence  are  the  same  in  equity  as  in  law. 
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Commissions  are  claimed  by  the  words  of 
the  letter  of  directions  ;  if.  then,  they  are  not 
plain,  explicit,  and  bearing  the  fullest  proof, 
they  are  not  to  be  allowed.  One  must  be 
ignorant  of  the  English  language  if  they 
ought ;  the  words  are  ' '  the  commissions  upon 
the  sales  and  investments."  Was  there  a  sale? 
Was  there  a  receipt  of  money  or  bills  ?  Was 
there  an  investment  ?  In  these  three  cases, 
commissions  were  to  be  allowed,  not  otherwise. 
But  the  qualification  of  the  consignee  confers, 
it  is  said,  wonderful  rights ;  that  the  mere 
character  implies  a  title  to  commissions.  Con- 
signment alone  gives  no  commissions  ;  it  is 
complying  with  that  consignment,  and  the 
conditions  on  which  made.  Commission  is 
the  child  of  sale  ;'  the  result  of  benefit  to  the 
355*]  parties,  not  the  mere  placing  in  *the 
hands  of  another,  when  nothing  is  done  ;  still 
less  when  what  is  done  is  contrary  to  orders. 
The  instructions  are,  "to  be  delivered,  their 
paying  you  on  delivery."  Non-obedience  of 
this  positive  order  is  an  answer  to  the  claim 
of  commission.  The  contract  being  in  the 
alternative,  for  payment  here  or  in  France,  is 
nothing  to  the  purpose.  The  defendant  was 
to  decide  on  the  place,  and  he  chose  it  to  be  at 
that  of  delivery,  and  on  delivery  only.  That 
the  wages  were  less  than  ordinarily  given,  was 
the  natural  and  reasonable  consequence  of  cir- 
cumstances. The  plaintiff  was  made  con- 
signee of  the  cargo,  and  had  he  obeyed  his 
instructions,  by  receiving  payment  on  delivery 
of  the  leather,  and  investing  the  proceeds  for 
an  India  voyage,  as  was  contemplated,  his 
emoluments  would  have  been  excessive.  He 
has  acted  in  contradiction  to  his  orders,  and, 
therefore,  instead  of  commissions,  is  liable  to 
responsibilities.  As  to  the  evidence,  it  may  be 
procured  in  another  way. 

Mr.  Hamilton,  in  reply.  It  will  be  neces- 
sary to  add  only  one  or  two  observations  to 
the  reasons  for  admitting  this  testimony.  It  is 
not  asked  to  be  received  as  conclusive,  but 
only  as  -prima  facie  evidence,  subject  to  be 
rebutted.  It,  therefore,  is  not  put  on  the  same 
footing  as  a  letter  with  the  handwriting,  or 
execution,  as  it  has  been  termed,  fully  estab- 
lished ;  in  this  last  case  it  would  be  final. 
The  determination  of  the  court  is  of  immense 
importance  ;  but  they  will  recollect  that  the 
original  letter  was  not  voluntarily  brought  into 
a  court  to  forward  the  interest  of  the  party 
adducing  it.  The  question  is,  whether  an 
agent  on  the  sea,  in  the  prosecution  of  his 
business,  in  possession  of  all  the  papers  and 
documents  necessary  to  establish  his  agency, 
and  claims  shall  not,  when  despoiled  of  them, 
give  a  copy  from  a  court  of  admiralty,  where 
they  are  deposited,  in  testimony,  as  primafacie 
evidence  ;  for  it  is  confined  to  that.  The  cir- 
cumstances with  which  the  proposition  is 
qualified,  the  court  will  please  to  observe,  take 
away  all  idea  of  fabricating  papers  to  make 
use  of  them  as  testimony.  Then  will  the 
court  turn  us  round  to  a  bill  in  equity  ?  We 
deny  that  the  plaintiff  was  to  deliver  only  ;  he 
356*]  was  to  *exercise  discretion,  and  that 
takes  him  out  of  the  line  of  a  mere  carrier. 
The  bill  of  lading  is  filled  up  to  him  as  con- 
signee ;  he  had  even  a  power  to  sell  the  leather 

1.— Or  purchase.    Beawes,  45. 
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on  certain  events,  and  his  character  of  captain 
did  not  necessarily  destroy  or  merge  that  of 
consignee.  The  prospects  and  hopes  of  a  sec- 
ondary voyage,  we  contend,  the  court  cannot 
infer  as  a  consideration.  It  does  not  appear  ; 
a  mere  chance  cannot,  by  intendment  of  law, 
become  a  consideration  for  meritorious  serv- 
ices, when  there  is  a*  written  contract.  The 
captain  could  not  be  a  mere  carrier  ;  for  if  he 
had  been  so,  delivery  to  him  would  have  been 
delivery  to  the  French  Republic,  and  he  could 
have  no  power  to  withhold.  On  the  receipt, 
it  is  necessary  only  to  state  that  it  was  first 
written  "  in  full  :  '"2  so  it  stood  when  the  bal- 
ance was  struck,  including  the  commissions  on 
the  leather.  When  those  were  objected  to, 
and  deducted,  the  words  "in  full"  were 
struck  out,  by  drawing  a  pen  through  them. 
Why  ?  Because,  as  the  commissions  were 
not  paid  on  the  leather,  the  receipt  was  not  in 
full,  and  those  commissions  are  the  object  of 
the  present  suit. 

THOMPSON,  «/".,  delivered  the  opinion  of  the 
court.  The  two  questions  presented  for  the 
opinion  of  the  court  in  this  case  are, 

1st.  As  to  the  admissibility  of  the  evidence 
taken  under  the  commission.3 

2d.  Whether  the  plaintiff  was  entitled  to  any 
commissions  on  the  leather  delivered  to  the 
French  government ;  and  if  to  any,  what  rate 
was  to  be  allowed. 

I  shall  pass  over  the  first  point,  as  to  the 
admissibility  of  the  proof,  the  other  being  the 
principal  question,  and  going  to  the  merits  of 
the  action.  Admitting  the  letters  to  have  been 
sufficiently  proved,  I  think  they  will  not  war- 
rant a  construction  that  the  plaintiff  was  to 
have  commissions  upon  the  leather.  By  the 
contract  made  between  the  defendant  and  the 
French  minister  respecting  the  leather,  as  ap- 
pears from  the  plaintiff's  witness,  no  condition 
was  annexed,  or  option  left  with  the  defendant 
to  sell  in  case  payment  was  not  made.  The 
stipulation,  on  the  defendant's  part,  [*357 
was  absolute  to  deliver  it ;  and  in  case  pay- 
ment was  not  made  on  delivery  the  French 
minister  bound  himself  to  pay  for  it  at  the 
Treasury  of  the  United  States,  out  of  the  debt 
due  to  the  French  Republic.  This  being  the 
contract  with  respect  to  the  leather,  it  is  hard- 
ly presumable  that  it  could  be  the  intention  of 
the  parties  that  the  captain  was  to  receive  a 
commission  of  2  1-2  per  cent,  for  such  deliv- 
ery, especially  as  he  was  master  of  the  ship, 
and  received  pay  as  such,  though  $20  a  month 
under  the  usual  allowance.  But  he  was 
always  to  receive  commissions  on  a  very  val- 
uable cargo  (amounting  to  $59,415,  exclusive 

2.— In  Westminster  Hall  a  receipt  Is  only  prima 
facie  evidence ;  and,  if  joint,  it  may  be  shown  that 
the  money  was  received  by  one  only  of  the  parties 
by  whom  it  is  signed.  Stratton  v.  Kastall,  2  D.  &  E., 
366.  But  when1  in  full  of  all  demands,  and  given 
with  a  complete  knowledge  of  all  circumstances, 
Lord  Kenyon  held  it  to  be  a  conclusive  bar,  and 
that  a  person  should  not  be  at  liberty  to  rip  up  a 
transaction  thut  he  had  so  closed.  Bristow  v.  East- 
man, 1  Esp.  Hep.,  174.  This  distinction,  however,  is 
not  recognized  by  us;  for  a  receipt  in  full  of  all 
demands  is  not  conclusive,  but  merely  prima  facie 
evidence,  open  not  only  to  parol  explanation,  but 
contradiction.  Ensign  v.  W  el.ster,  1  Johns.  Coses, 
145 :  House  v.  Low,  2  Johns.  Hep.,  378 ;  Tobey  v. 
Barber,  5  Johns.  Rep-,  68:  Putnam  v.  Lewis,  8  Johns. 
Rep.,  389 ; 

3.— See  Jackson  v.  Shephard,  6  Cow.,  444. 
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of  the  leather),  ami  this  was  probably  the  rea- 
son why  his  wages  as  master  were  reduced. 
These  circumstances  are  mentioned  as  aiding, 
in  some  measure,  the  explanation  of  the  let- 
ters, which  may,  perhaps,  appear  doubtful. 
In  mercantile  language,  I  believe,  it  is  well 
understood  that  commissions  mean  an  allow- 
ance or  compensation  made  upon  the  sale  or 
purchase  of  goods ;  and  in  conformity  to  this 
understanding  we  find  the  defendant  s  letter, 
which  is  made  the  foundation  of  this  action. 
He  says,  ' '  the  commissions  upon  the  sales  and 
investments  will  be  2  1-2  per  cent."  Has  there 
been  a  sale  or  investment  of  this  leather  ? 
Certainly  not :  neither  was  there,  by  the  first 
letter,  any  authority  or  direction  given  the 
plaintiff,  on  any  event,  to  sell  the  leather  ;  he 
was  to  deliver  it  to  the  agents  of  the  French 
government.  I  confine  myself  now  entirely 
to  the  first  letter,  because  that  is  the  only  one 
that  speaks  of  any  commissions.  We  do  not 
find  the  plaintiff,  when  the  French  govern- 
ment declined  receiving  the  leather,  offering  it 
for  sale,  but  he  repeated  his  efforts  to  deliver 
it  until  he  succeeded.  This  serves  to  show 
what  his  conceptions  were  with  respect  to  his 
directions  for  disposing  of  this  leather.  We 
find,  also,  that  Messrs.  Barton,  Casspn  &  Bar- 
ton, joint  agents  with  the  plaintiff  in  the  sale 
of  the  cargo,  made  no  charge  of  commissions 
upon  this  part  of  the  cargo.  It  is  true  the  de- 
fendant, by  a  letter  dated  the  3d  March,  1795, 
two  months  after  the  vessel  sailed,  directed  the 
plaintiff,  if  he  could  not  get  the  money  for  the 
358*]  leather,  agreeable  *to  contract,  to  sell 
it  if  he  could  get  nearly  the  same  price.  This 
letter,  however,  could  not  alter  the  plaintiff's 
right  to  commissions  under  the  former  con- 
tract, which  was  consummated  previous  to  the 
sailing  of  the  vessel.  If  this  letter  gave  direc- 
tions to  make  a  different  disposition  of  the 
cargo  than  his  former  instructions  would  war- 
rant, and  he  had  accordingly  done  so,  it  might, 
perhaps,  have  afforded  a  ground  for  a  claim 
of  commissions,  or  an  action  on  a  quantum 
meruit  for  such  services  ;  or  if  he  had  received 
the  money  from  the  French  government,  and 
invested  it  according  to  his  first  instructions, 
he  might  have  been  entitled  to  his  commis- 
sions on  such  investments.  But  all  this  is 
completely  answered  by  showing  that  he  made 
no  sale  or  other  disposition  of  the  leather,  but 
barely  delivered  it  to  the  French  government, 
pursuant  to  the  first  directions  of  the  defend- 
ant. The  opinion  of  the  court,  therefore,  is, 
the  plaintiff  was  only  entitled  to  commissions 
on  the  sales  and  investments  of  the  cargo  ; 
that  here  has  been  no  sale  or  investment  of  the 
leather,  but  only  a  delivery  of  it  to  the  French 
government,  accorning  to  the  defendant's  con- 
tract with  their  minister,  and,  of  course,  no 
commissions  due  him ;  and  that  judgment 
ought  to  be  for  the  defendant. 
Judgment  for  (fie  defendant. 


JACKSON,  ex  dem.  PUTNAM  ET  AL., 

BOWEN. 

1.  Parol  Testimony  to  Alter  Deed.      2.  Adverse 
Possession — Bar  in  Ejectment. 

Parol  testimony  cannot  be  received  to  show  that 
a  deed,  stating  a  course  for  36  chains,  was  intended 
to  express  29.* 

An  adverse  pedis  possessio  for  30  years  and  up- 
wards, with  a  claim  of  title  in  other  lands,  in  right 
of  that  pedin  powetotio,  which  lands  are  part  of  the 
lot  on  which  the  pe&i*  possessio  is  taken,  is  a  bar  to 
a  recovery  in  ejectment. 

TjVECTMENT  for  lands  situated  in  Johns- 
JDj  town,  in  the  County  of  Montgomery, 
tried  there  at  the  last  circuit,  before  Mr.  Jus- 
tice Thompson. 

The  lessors  of  the  plaintiff,  and  the  defend- 
ant also,  derived  their  titles  under  the  will  of 
Victor  Putnam,  their  grandfather.  He  had 
devised  in  severally,  100  acres  of  undivided 
land  to  each  of  his  children,  and  the  overplus 
to  be  divided  among  his  four  sons. 

Johannes,  the  father  of  the  lessors  of  the 
plaintiff,  was  one  of  the  children,  and  Mary 
Bowen,  the  mother  of  the    defendant,   was  . 
another. 

By  a  deed  of  partition,  reciting  the  will,  the 
100  acres  devised  to  Mary  were  set  out,  and 
the  residue  of  the  patent  apportioned  among 
the  four  sons. 

The  north  and  south  lines  of  Mary  and  Jo- 
hannes were  the  same ;  the  dispute  was  re- 
specting the  east  and  west  *bound-  [*35O 
aries.  If  the  lines  and  courses  were  run  ac- 
cording to  the  deed  of  partition,  the  lands  in 
controversy  would  fall  within  the  limits  of  the 
plaintiff's  division,  but  Mary  Bowen  would 
not  then  have  her  100  acres,  'if,  on  the  other 
hand,  the  acknowledgments  of  the  ancestor 
of  the  lessors  and  themselves,  together  with  a 
claim  of  right,  but  not  a  pedis  possessio  of  the 
whole,  were  to  prevail,  the  defendant  would 
be  entitled. 

On  the  trial,  it  was  attempted  to  prove,  by 
parol  testimony,  that  the  partition  deed,  in 
giving  a  north  course  on  the  east  side  of  the 
lot  of  the  lessors,  for  36  chains  from  the 
southern  line,  was  a  mistake,  and  that  it  ought 
to  have  been  extended  only  29  chains ;  in 
which  case,  by  running  the  line  west  to  the 
common  north  and  south  boundary,  the  right 
of  the  defendant  would  be  established,  in  con- 
formity to  the  several  quantities  of  land,  the 
will  and  partition  deed  purported  to  be  the 
right  of  the  various  claimants  under  them,  and 
also  in  strict  coincidence  with  known  land- 
marks. 

*  There  is  not  any  rule  more  universally  ac- 
knowledged than  that  by  which  it  is  laid  down  that 
parol  evidence  shall  not  be  given  to  control  or  to 
contradict,  to  enlarge  or  to  abridge,  any  instrument 
in  writing,  though  it  may  be  adduced  to  explain ; 
and  there  is  scarcely  any  which, in  its  application,  has 
created  more  discussion.  On  the  first  branch  of  the 
I  rule  it  has  been  decided,  that  where  an  ambiguity  is 


NOTE.— Parol  Evidence.— When  inadmissible. 

A  valid  written  instrument  cannot  be  contradicted 
by  contemporaneous  parol  evidence.  All  previous 
conversations  and  verbal  agreements  are  merged  in 
the  written  agreement  and  cannot  be  shown,  unless 
for  the  purpose  of  construing  terms.  Stevens  v. 
Cooper,  1  Johns..  425 :  Parkhurst  v.  Cortland,  1  Id., 
274 :  Crosier  v.  Acer,  7  Paige,  137 ;  Lowber  v.  Le  Roy, 
2  Sandf .,  202 ;  Bayard  v.  Malcolm,  1  Johns.,  467 ;  Sayre 
v.  Peck,  1  Barb.,  404 :  Jarvis  v.  Farmer,  11  Paige, 
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650:  Hull  v.  Adams,  1  Hill,  601;  Baker  v.  Higgins, 
21  N.  Y.,  397;  Van  Bokkelen  v.  Taylor,  62  Id.,  105; 
Hill  v.  Ry.  Co.,  73  Id.,  351 ;  Stackpole  v.  Arnold,  11 
Mass.,  30;  McFurland  v.  Ry.  Co.,  115  Id.,  103 ;  BeckJoy 
v.  Munson,  22  Conn.,  299 ;  Harlow  v.  Boswell,  15  111., 
56 ;  Mann  v.  Smyser,  76  Id.,  365 ;  Peers  v.  Davis,  20 
Mo.,  184 ;  Reed  v.  Jones,  8  Wis.,  392 ;  Cin.,  etc.,  Ry. 
Co.  v.  Pearce.  28  Ind.,  503 ;  Jack  v.  Naber,  15  Iowa., 
450;  Pilmer  v.  State  Bank,  16  Id.,  321 :  EUmaker  v. 
Franklin  Fire  Ins.  Co.,  5  Pa.  St.,  183;  Hagey  v.  Hill, 
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The  judge,  however,  overruled  the  testi- 
mony, as  contradictory,  and  not  explaining 
the  deed. 

patent,  arising  on  the  face  of  the  writing,  that  is, 
from  the  very  words  made  use  of,  parol  testimony 
shall  be  excluded;  as  whether  " he  or  they  "  shall 
refer  to  the  next  antecedent  only,  or  to  all  preced- 
ing (Cheney's  case,  5  Rep.,  68) ;  or  the  word  "woods," 
in  a  particular  of  an  estate,  cover  "  underwoods." 
Jonkinson  v.  Pepys,  6  Ves.,  Jun.,  330.  So  where  the 
testimony  would  go  to  destroy  the  conclusion  of 
law  on  a  will  or  deed ;  as  on  a  devise  or  deed  void  in 
law  for  uncertainty,  to  show  who  or  what  was 
meant  (Cheney's  case,  uhi  sup.);  or  that  another 
person  than  the  one  named  was  intended,  when 
there  is  a  person  of  the  name  mentioned  (Delmare 
v.  Robello,  1  Ves.,  Jun.,  412) ;  or  that  an  agreement 
for  a  lease  which  did  not  mention  any  term,  meant, 
from  an  advertisement  to  which  it  did  not  refer,  a 
lease  for  lives.  Clinan  v.  Cooke,  1  Sch.  &  Lef.,  22. 
So  if  it  be  to  destroy  the  legal  operation  or  con- 
struction of  a  deed  or  other  instrument ;  as  that  by 
"  heirs"  was  meant  "  heirs  of  the  body"  (Altham's 
case,  8  Rep.,  155) ;  or  that  a  note  having  no  time  of 
payment  expressed,  was  not  payable  immediately 
•(Thompson  v.  Ketcham,  8  Johns.  Rep.,  189) ;  or 
when,  without  a  place  of  payment,  that  it  is  pay- 
able in  another  place  than  that  from  whence  dated 
\I\>.  Ibid.,  overruling,  in  this  respect,  the  same  case, 
4  Johns.  Rep.,  385) ;  or  from  the  declarations  of  a 
testator,  that  a  will  was  made  by  duress  (Jackson  v. 
Kniffen,  2  Johns.  Rep.,  31) ;  or  to  give,  from  usage, 
a  construction  to,  or  explanation  of,  the  language 
of  a  grant  or  deed  not  ambiguous  or  equivocal. 
Cortelyou  v.  Van  Brundt,  2  Johns.  Rep.,  a57. 

Under  the  second  branch  of  the  rule  it  has  been 
determined  that  parol  evidence  cannot  be  admitted 
to  show  that  particular  lands,  embraced  by  a  written 
contract  for  a  lease,  were  agreed  to  be  accepted  out 
of  the  lease  (Lawson  v.  Laude,  1  Dick.,  346;  Fell  v. 
Chamberlain,  2  Dick.,  484) ;  or  that  an  annuity  not 
redeemable  by  the  grant,  was  agreed  to  be  so  (Hare 
v.  Sherwood,  1  Ves.,  Jun.,  24) ;  or  that  an  absolute 
bond  was  given  as  an  indemnity  (Mease  v.  Mease, 
•Cowp.,  47) ;  or  that  there  is  a  mistake  in  a  writ  or 
written  instrument  (Fitzhugh  v.  Runyon,  8  Johns. 
Rep.,  375) ;  or  that  an  auctioneer  had  sold,  subject 
to  a  charge,  when  his  printed  conditions  were,  "free 
of  all  ineurnbrances.  Gunnis  v.  Erhart,  1  H.  Bl., 
289.  Under  the  third  branch  it  has  been  held,  that 
parol  testimony  is  inadmissible  to  prove  that  a 
bond  given  to  secure  a  sum  in  trust  for  a  wife,  was 
intended  to  be  in  bar  of  dower  (Tinney  v.  Tinney.  3 
Atk.,  8) ;  or  from  conversations  before  and  at  the 
time  of  signing  an  agreement  for  a  lease,  at  a  cer- 
tain sum,  that  it  was  to  be  clear  of  taxes  (Rich  v. 
Jackson,  4  Bro.  Ch.  Cas.,  513) ;  or  to  supply,  even  in 
equity,  any  defect  in  an  agreement  under  the  stat- 
ute of  frauds  (Binsted  v.  Coleman,  Bunb.,  65) ;  or  to 
prove  that  a  ground  rent  is  to  be  paid  by  a  tenant, 
in  addition  to  the  sum  mentioned  as  the  rent  in  his 
lease  (Preston  v.  Merceau,  2  Bl.,  1348) ;  or  to  show 
that  an  agreement  in  writing  to  exchange  a  copper- 
mill  for  the  grass  of  Whiteacre,  was  intended  to 
give  that  of  Blackacre  also  (Meers  v.  Ansell,  3  Wils., 
275) ;  or  (when  there  are  circumstances  of  fraud) 
that  besides  the  money  consideration  expressed  in 
a  deed,  there  were  others  of  name  and  blood  (Clark- 
son  v.  Hanway,  2  P.  Wins.,  258) ;  or  in  addition  to  a 
valuable  as  well  as  good  consideration  of  love  and 
affection,  there  was  a  further  consideration  (Scher- 
merhorn  v.  Vaderheyden,  1  Johns.  Rep.,  159) ;  or 
from  circumstances,  that  the  eum  expressed  in  a 


Upon  this,  and  the  testimony  adduced, 
which  is  set  forth,  the  jury  found  for  the 
plaintiff. 

receipt  of  25  years  old,  was  for  continental  money, 
and,  therefore,  amounted  to  less  than  the  value 
stated  (Roberts  et  al.  v.  Garnie,  3  Caines"  Rep.,  14) ; 
or  to  add  anything  to  an  agreement  respecting 
lands,  because  contrary  to  both  the  common  and 
statute  law.  Patericke  v.  Powlet,  2  Atk.,  383.  Under 
the  fourth  branch,  see  Vandervoort  v.  Col.  Ins.  Co., 
2  Caines'  Rep.,  155. 

As  to  the  admissibility  of  parol  testimony,  it  has 
been  ruled  that  it  may  be  resorted  to  when  to  ex- 
plain a  latent  ambiguity,  or  one  which  does  not  ap- 
pear on  the  face  of  the  instrument,  but  arises  from 
circumstances  extrinsic,  and  yet  upholds  the  writ- 
ing, as  to  show  who  is  meant  under  a  devise  by  the 
testator  to  his  son  John,  when  he  had  two  of  that 
name,  and  thought  the  elder  dead  (Cheney's  case,  5 
Rep.,  68 ;  Counden  v.  Clerk,  Hob.,  32) ;  so  where  the 
bequest  is  of  a  trunk,  and  the  testator  has  left  three 
(Pendleton  v.  Grant,  2  Vern.,  517),  so  as  to  ascertain 
the  real  person  intended,  though  misnamed,  there 
being  no  other  to  answer  the  description  (Hodgson 
and  Caldicott  v.  Hodgson  and  Fitch,  2  Vem.,  598) : 
or  that  the  person  intended  was  called  by  the  tes- 
tator as  named,  there  being  no  other  living  of  that 
name  (Beaumont  v.  Fell,  2  P.  Wms.,  141 ;  Parsons  v. 
Parsons,  1  Ves.,  Jun.,  266) ;  for  in  all  these  cases  the 
evidence  coincides  with,  and  supports,  the  instru- 
ment, therefore  parol  testimony  may  be  adduced  to 
explain  a  contract  according  to  the  legal  operation 
of  the  deed,  though  in  abridgment  of  its  general 
terms  (Schuyler  v.  Ross,  2  Caines'  Rep.,  200) ;  or  to 
show  what  freight  was  agreed  on,  where  a  charter- 
party  expresses  none  (Foot  v.  Salway,  2  Ch.  Cas., 
142) ;  or  to  prove  a  collateral  fact  which  explains 
the  nature  of  an  equivocal  instrument ;  as  that  an 
apprentice  fee  was  given,  and,  therefore,  the  deed 
intended  to  be  articles  of  apprenticeship,  though 
the  word  "apprentice"  was  not  used,  and  it  might 
otherwise  have  stood  as  a  contract  for  hire  (The 
King  v.  Laindon,  3  D.  &  E.,  379) ;  or  that  provisions 
stated,  in  a  written  receipt,  to  have  been  received 
"  for  account  of  the  plaintiff,"  from  the  master  of  a 
vessel,  were  received  to  sell  on  commission,  and  not 
as  a  purchase  (M'Instry  v.  Pearsall,  3  Johns.  Rep., 
319) ;  or  that  goods  mentioned  in  a  bill  of  parcels  to 
have  been  bought  of  I.  &  D.  were  not  their  joint 
property,  but  part  the  Sole  property  of  D.  and  the 
residue  the  sole  property  of  I.,  who  had  authority 
to  sell  the  part  of  D.  (Harris  v.  Johnston,  3  Cranch, 
311) ;  or  to  show  the  extension  of  time  for  perform- 
ing a  written  contract  not  under  seal  (and  as  it  is 
presumed  not  then  broken,  Keating  v.  Price,  1 
Johns.  Cases,  22),  or  whether  an  advance  of  5  per 
cent,  agreed  in  writing  to  be  paid  on  so  many  shares 
of  bank  stock,  was  an  advance  on  the  amount  of 
the  shares,  or  on  the  sum  paid  in  on  them  (Cole  v. 
Wendell,  8  Johns.  Rep.,  116) ;  or  that  the  money 
consideration  in  a  deed  was  greater  than  that  ex- 
pressed (The  King  v.  Scammondon,  3  D.  &  E.,  474) ; 
or,  as  it  is  there  said,  that  there  were  other  consid- 
erations. In  cases  of  fraud,  parol  testimony  is  al- 
ways received ;  as  to  show  that  the  natural  love  and 
affection  stated  as  a  further  consideration,  was  no 
part  of  it  (Filmer  v.  Gott,  7  Bro.  Par.  Cas.,  70) ;  or 
that  a  will  was  executed  under  duress.  Jackson  v. 
Kniffen,  2  Johns.  Rep.,  31.  See  further  on  this  sub- 
ject in  the  index  of  Sugden's  Law  of  Vendors,  tit. 
•'  Parol  Evidence."  Rashfleld  v.  Careless  (2  P.  Wms., 
158)  and  the  cases  in  the  note  there,  by  Mr.  Coxe. 


75  Pa.  St.,  108 ;  Stevens  v.  Haskell,  70  Me.,  202 ;  Mann 
v.  School  Dist.,  52  Iowa,  130 ;  O'Hara  v.  Hall,  4  Ball., 
-340 ;  Van  Ness  v.  City  of  Washington,  4  Pet.,  232 ; 
Smallwood  v.  Worthington,  2  Cranch.  C.  Ct.,  431 ; 
Duulap  v.  Munroe,  7  Cranch.,  242 ;  Preston  v.  Mer- 
ceau, 2  W.  Bl.,  1249;  Adams  v.  Wardley,  1  M.  &  W., 
374 ;  Coker  v.  Guy,  2  B.  &  P.,  565 ;  Bogert  v.  Cannon, 
Anthon's  R.,  70;  Goss  v.  Nugent,  5  B.  &  Ad.,  64. 

Parol  evidence  man  he  admitted  t/>  show  fraud. 
Bottomley  v.  United  States,  1  Story,  135 ;  Hunt  v. 
Rousmauier,  8  Wheat.,  174 ;  Seldan  v.  Myers,  20  How., 
500  ;  Pierce  v.  Wilson,  34  Ala.,  596;  Hunt  v.  Carr,  3 
Iowa,  581 ;  Hunter  v.  Bilyen,  30  111.,  228 ;  Bait.,  etc., 
Steamboat  Co.  v.  Brown,  54  Pa.  St.,  77. 

Parol  evidence  is  admitted  to  correct  a  mMake  of 
fact.  Kisslebrock  v.  Livingston,  4  Johns.  Ch.,  144; 
Bush  v.  Tilley,  49  Barb.,  599 ;  Pierson  v.  McCahill,  21 
Cal.,  122 ;  23  Id.,  249 ;  Sutton  v.  Sutton,  25  Ga.,  383. 

But  this  tide  usually  applies  only  to  courts  of  equity. 
•Cunningham  v.  Wrenn,  23  111.,  64;  Peterson  v. 
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Grover,  20  Mo.,  363;  Blanchard  v.  Moore,  4  J.  J. 
Marsh  (Ky.),  471;  Perry  v.  Pearson,  1  Humph. 
(Tenn.),  431 ;  Van  Ness  v.  City  of  Washington,  4  Pet., 
232  ;  Wright  v.  McPike,  70  Mo.,  175. 

A  latent  ambiguity  may  he  explained  l>\l  parol  evi- 
dence. Masters  v.  Freeman,  17  Ohio  St. ,323 ;  Hall  v. 
Davis,  36  N.JI.,  569;  Williams  v.  Waters,  36  Ga., 
Hotehkiss  v.  Barnes. 
Pa.  St., 

odgers,  7  ill.  App.,  33; 
Lovejoy  v.  Lovett,  124  Mass.,  270. 

As  a  general  rule  a  patent  amtriguitii  cannot  he  ex- 
plained hu  parol  evidence,  but  there  are  exceptions 
to  the  rule.  Fish  v.  Hubbard,  21  Wend.,  651 ;  Ely  v . 
Adams,  19  Johns.,  313 ;  Morris  v.  Edwards,  1  Ohio, 
184  ;  Panton  v.  Teft,  22  111.,  366. 

For  a  full  dfeetmton  of  the  sttlyect,  see  Greenleaf 
on  Evi.,'Vol.  I.,  sec.  275  to  sec.  305:  Wharton  on  Evi., 
sec.  920  to  sec.  1070 ;  2  Stark,  Evi.,  544,  548. 


JjavlS,  «x>  i>.  n.,  ao»;  v>  iiiiains  v.  >»  UU.TS, 
454 ;  Piper  v.  True,  36  Cal.,  (506;  Hotehkiss  v. 
34  Conn.,  27 :  McCullough  v.  Wainright,  14 
171 ;  School  Trustees  v.  Rodgere,  7  111.  A 
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SUPREME  COURT,  STATE  OF  NEW  YORK. 


L8M 


A  motion  was  now  made  to  set  aside  the  ver- 
dict, as  contrary  to  evidence  and  law,  and  also 
on  account  of  the  misdirection  of  the  judge  to 
grant  a  new  trial. 

Mr.  Cody,  for  the  defendant,  to  show  the 
mistake  in  the  partition  deed,  ingeniously  lo- 
cated the  100  acres  devised  to  Mary  Bowen, 
and  the  quantity  to  which  the  lessors  of  the 
plaintiff  would,  under  that,  and  the  will  of 
Victor  Putnam,  be  entitled  ;  and  this  could 
not  be  done,  but  by  running  the  north  and 
south  lines  on  the  eastern  boundary  of  the 
plaintiff,  29  instead  of  36  chains,  he  contended 
that  the  deed  was  felo  de  se,  unless  so  ex- 
plained. He  contended,  also,  that  the  action 
was  not  maintainable,  as  there  had  been  an  ad- 
verse claim  of  the  whole  lot,  accompanied 
with  an  actual  possession  of  part,  in  right  of 
the  title  to  the  whole,  and  adverse  to  all 
others. 

3GO*]  *Mr.  Van  Vechten,  contra,  insisted 
on  the  admissibility  of  the  parol  evidence  to 
do  away  the  words  of  the  deed,  and  that  a 
purchase  might  be  presumed  of  any  extra 
quantity.  He  strongly  urged  the  impropriety 
and  danger  of  extending  the  effect  of  adverse 
possession  beyond  the  land  actually  inclosed.1 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

An  application  is  made  for  a  new  trial,  on 
two  grounds. 

1st.  That  the  verdict  was  against  evidence  ; 
and, 

2d.  That  the  court  improperly  precluded 
the  defendant  from  showing  that  there  was  a 
mistake  in  the  partition  deed,  under  which  the 
parties  respectively  claimed,  by  which  the  les- 
sors of  the  plaintiff  had  more  land  than  was  in- 
tended to  have  been  conveyed. 

From  the  testimony,  as  stated  in  the  case,  it 
appears  that  Johannes  Putnam,  the  father  of 
the  lessors  of  the  plaintiff,  and  Mary  Bowen, 
the  mother  of  the  defendant,  were  brother  and 
sister,  and  children  to  Victor  Putnam,  under 
whose  will,  bearing  date  the  5th  of  July,  1755, 
they  derived  title.  That  on  the  19th  day  of 
September,  1765,  the  children  of  Victor  Put- 
nam executed  a  partition  deed,  whereby  lot 
No.  1  was  conveyed  to  Johannes  Putnam, 
father  to  the  lessors  of  the  plaintiff,  and  lot 


No.  8  to  Mary  Bowen,  mother  to  the  defend- 
ant; and  the  question  between  the  parties  i>, 
where  is  the  line  of  division  between  the  two- 
lots?  The  plaintiff  having  made  out  a  title  to- 
lot  No.  1,  and  the  defendant  to  lot  No.  8, 
James  Lansing,  a  surveyor,  and  witness  on 
the  part  of  the  plaintiff,  testified  that  he  had 
run  the  western  and  northern  lines  of  lot  No. 
1,  according  to  the  partition  deed ;  and  that 
some  of  the  premises  in  question,  according  to 
such  survey,  were  included  in  that  lot. 

Jacob  Rees,  a  witness  on  the  part  of  the  de- 
fendant, swore  he  was  fifty-five  years  old,  and 
that  as  long  ago  as  he  could  remember,  Mary 
Bowen  was  in  possession  of  the  land  now  held 
by  the  defendant,  and  that  she  died  in  posses- 
sion ;  *she  had  some  land  inclosed  in  [*30 1 
fence  down  as  far  south  as  the  road  ;  she  used 
to  live  400  or  500  paces  south  of  the  road,  but 
that  just  before  the  war  she  moved  down  close 
to  the  north  side  of  the  highway.  That  about 
fourteen  or  fifteen  years  ago,  Johannes  Put- 
nam showed  him  his  west -line,  and  told  him 
he  began  at  the  Mohawk  River,  and  ran  north- 
erly nearly  to  the  highway,  to  a  pine  tree,  and 
that  the  land  north  of  that  was  his  sister's, 
Mary  Bowen.  That  when  Johannes  showed 
him  this  line,  Mary  was  in  possession  of  the 
land  north  of  the  road.  That  about  seven  or 
eight  years  ago,  Francis  I.  Putnam  put  up  a 
stone  near  the  pine  tree  shown  him  by  Johan- 
nes, and  said  that  was  his  corner,  and  that  at 
this  time  the  defendant  was  in  possession  of 
most  of  the  land  on  the  north  side  of  the  road, 
which  he  now  holds.  That  the  whole  of  the 
land  now  held  by  the  defendant  was  not 
cleared  or  in  fence  at  the  time  of  Mary  Bow- 
en's  death. 

Jacob  Hall,  another  witness  on  the  part  of 
the  defendant,  swore  that  about  thirty-six 
years  ago,  Johannes  Putnam  told  him  his  land 
went  no  further  north  than  the  road,  and  that 
Mary  Bowen  owned  the  land  north  of  the 
road.  That  at  this  time,  or  shortly  after, 
Mary  Bowen  lived  near  the  road  ;  she  had  be- 
fore lived  farther  north.  Johannes  Putnam 
called  the  witness  particularly  to  show  him 
where  his  line  was.  It  appeared  also,  by  the 
testimony  of  Abraham  Conyne,  that  about  ten 
years  ago  he  applied  to  Francis  I.  Putnam,  to 
rent  him  part  of  a  house  that  stood  near  the 


1. — A  possession,  when  relied  on  as  a  bar,  must  be 
adverse  to  the  title  which  is  claimed;  therefore, 
when  taken  during  a  particular  estate,  it  will  not 
run  against  those  in  remainder.  Jackson  v.  Schoon- 
maker,  4  Johns.  Rep.,  390.  On  the  same  principle, 
where  the  Court  of  Chancery  settles  the  rights  of 
claimants  to  land  by  directing  a  partition,  an  ad- 
verse possession,  as  among  themselves,  can  begin 
only  from  the  time  of  the  decree.  Jackson  v.  Bradt, 
2  Caines'  Rep.,  169.  To  constitute  an  adverse  pos- 
session, it  must  be  adverse  at  the  time  of  its  com- 
mencement, and  so  continue  for  20  years  without 
interruption  (Brandt  v.  Ogden,  1  Johns.  Rep.,  156) ; 
consequently  no  possession  of  another  can  be  set 
up  by  a  person  coming  in  under  him,  which  he,  un- 
der whom  such  person  comes  in,  could  not  himself 
set  up  (Jackson  v.  Harder,  4  Johns.  Rep.,  202) ;  it  fol- 
lows, therefore,  that  as  a  squatter  comes  in  under 
the  title  of  the  true  owner,  no  person,  deriving  his 
possession  from  a  squatter,  can  set  it  up  as  adverse 
to  the  rightful  proprietor.  Where  the  deeds  upon 
which  a  defense  in  ejectment  is  rested,  prove  void, 
and  the  defendant  has  recourse  to  adverse  posses-  , 
sion  alone,  he  must  show  it  by  a  real,  substantial  in-  ; 
closure,  an  actual  occupancy,  a  pedis  possess?*), 
which  is  definite,  positive  and  notorious.  A  mere 
possession  fence  is  notenough.  Jackson  v.  Schoon-  ! 

184 


maker,  2  Johns.  Rep.,  230.  Observe  the  distinction; 
where  the  possession  is  by  claim  under  a  deed  con- 
veying a  right  (as  in  the  text),  and  under  which  pos-. 
session  is  taken.  An  adverse  possession  of  above 
40  years,  according  to  an  acknowledged  but  erro- 
neous line,  is  a  complete  bar  (Jackson  v.  Dysling,  * 
Caines'  Rep.,  198) ;  so  if  according  to  an  erroneous 
survey  and  partition  thereon.  Jackson  v.  Has- 
brouck,  3  Johns.  Rep., 331.  A  possession  of  25  years, 
with  color  of  title,  though  by  the  maps  and  deeds  it 
be  according  to  an  erroneous  line,  gives  a  complete 
title  against  all  the  world  (Stuyvesant  v.  Tompkins 
&  Dunham,  9  Johns.  Rep.,  61) ;  even  against  a  de- 
fendant who  has  recovered  by  default  in  a  former 
suit,  the  same  premises  from  the  plaintiff,  though 
both  parties  derive  title  under  the  same  deed, 
and  a  recent  survev  show  the  location  incorrf  Ot 
(Jackson  v.  Dieffendorff  &  Zoller.  3  Johns.  Rep.,  26fl) ; 
for  after  a  possession  of  above  25  years  (the  case  i» 
40),  according  to  a  map  and  survey,  the  correctness, 
of  the  locations  cannot  be  disputed  by  the  parties, 
or  those  claiming  under  them  (Jackson  v.  Vedder, 
3  Johns.  Rep.,  8) ;  but  a  possession  of  8  years,  though 
according  to  a  line  designated  by  the  lessor  of  the 
plaintiff,  is  no  bar  against  a  correct  location  made 
40  years  antecedently.  Jackson  v.  Douglas,  8  Johns. 
Rep.,  367. 
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road,  on  the  north  side ;  that  the  said  Francis 
declined  hiring  it  to  him,  but  referred  him  to 
the  defendant,  of  whom  the  witness  leased  the 
house  for  one  year ;  the  witness  understood 
that  Putnan  did  not  claim  north  of  the  road. 
Lewis  Clement  also  testified  that  about  seven 
or  eight  years  ago,  he  assisted  Francis  I.  Put- 
nam in  making  a  fence  between  these  lots  on 
the  south  side  of  the  road  ;  that  the  defendant 
came  to  them  and  inquired  of  Putnam  if  he 
was  making  the  fence  on  the  line,  to  which  he 
answered  that  he  was,  as  it  had  been  shown 
by  Jacob  Rees  and  the  defendant.  It  ap- 
peared also  that  Mary  Bowen  died  about  fif- 
teen years  ago. 

362*]  *On  the  part  of  the  plaintiff  it  ap- 
peared that  part  of  the  premises  in  question, 
adjoining  the  road,  were  unimproved  at  the 
expiration  of  the  war.  It  also  appeared  that 
about  six  or  seven  years  ago,  the  lessors  of  the 
plaintiff  claimed  the  premises,  by  threatening 
to  dispossess  one  Peter  Lawrence,  who  after- 
wards took  a  lease  under  them.  But  Law- 
rence had  the  possession  from  Jacob  Rees, 
who  held  under  Abraham  Conyne,  who,  it 
appears,  had  hired  it  from  the  defendant. 

The  partition  deed  between  the  ancestors  of 
the  parties  bears  date  in  the  year  1765,  where- 
in lot  No.  1,  claimed  by  the  lessors  of  the  plaint- 
iff, is  described  as  beginning  at  the  Mohawk 
River,  and  running  a  northerly  course  36 
chains,  describing  no  momument  at  the  ter- 
mination of  this  line.  It  appears  from  the 
testimony  of  the  surveyor,  that  to  extend  this 
line  northerly  the  number  of  chains  given  in 
the  deed,  and  then  pursue  the  other  given 
courses,  would  include  part  of  the  premises  in 
question.  But  the  testimony  on  the  part  of 
the  defendant  appears  to  me  to  be  strong  and 
irresistible  with  respect  to  the  actual  posses- 
sion for  a  long  series  of  years ;  and  that,  in 
fact,  no  possession  was  ever  had  of  the  prem- 
ises by  the  lessors  of  the  plaintiff,  or  their 
father,  under  that  deed.  And  that,  admitting 
the  deed  to  cover  the  land,  still  the  plaintiffs, 
and  those  under  whom  they  claim,  have 
abandoned  it  for  such  a  length  of  time  as  to  pre- 
clude them  from  a  recovery,  at  least  in  this  form 
of  action.  It  is  true  a  man  may  be  mistaken 
with  respect  to  his  title,  and,  perhaps,  ought 
not  to  be  concluded  by  his  confession,  if  made 
under  circumstances  inducing  a  suspicion  of 
imposition  or  ignorance,  neither  of  which  ap- 
pears in  this  circumstance,  and  when  acqui- 
esced in  for  the  length  of  time,  as  in  the  pres- 
ent case,  he  ought  to  be  concluded.  It  ap- 
pears that  the  premises  lay  north  of,  and  ad- 
joining to,  the  highway,  which  is  the  division 
line  between  the  parties,  according  to  their 
present  possessions  :  the  lands  of  the  plaintiff 
laying  to  the  south,  and  those  of  the  defend- 
ant to  the  north  of  this  road.  Two  witnesses 
on  the  part  of  the  defendant  testify,  that  as 
much  as  thirty -six  years  ago,  which  must  have 
been  very  shortly  after  the  partition,  Mary 
363*]  Bowen  was  in  the  possession  *of  the 
premises,  the  possession  of  Johannes  Putnam 
going  no  further  north  than  the  highway  ;  and 
it  appears  by  the  testimony  of  one  witness, 
that  as  far  back  as  the  period  above  mentioned, 
Johannes  Putnam  showed  him  the  line  be- 
tween him  and  his  sister  Mary,  and  declared 
to  him  that  his  land  went  no  farther  north 
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than  to  the  road ;  that  the  land  north  of  the- 
road  was  his  sister  Mary's.  The  same  decla- 
ration was  made  to  another  witness  about  four- 
teen or  fifteen  years  ago,  and  since  the  death 
of  Johannes  Putnam,  the  lessors  of  the  plaint- 
iff have  repeatedly  recognized  the  same  line, 
both  by  their  declarations  and  acts,  and  never 
showed  any  dissatisfaction  until  about  six  or 
seven  years  ago.  Thus  it  is  clear  and  conclu- 
sive, from  the  testimony,  that  the  defendant 
and  Mary  Bowen,  his  mother,  under  whom  he 
claims,  have  been  in  possession  of  the  prem- 
ises for  at  least  thirty -six  years,  claiming  them 
and  using  them  as  their  own,  adversely  to  any 
claim,  and  with  such  repeated  recognitions  by 
the  lessors  of  the  plaintiff  and  their  father,  of 
the  right  of  Mary  Bowen,  as  to  show  conclu- 
sively that  they  disclaimed  having  any  right 
or  title  to  the  premises,  which  is  sufficient  to 
rebut  every  presumption  that  Mary  Bowen 
held  under  them.  The  premises  being  held 
under  such  circumstances,  for  such  a  length 
of  time,  is,  we  think,  sufficient  to  protect  the 
possession  against  this  action. 

We  are  of  opinion,  therefore,  that  tlie  verdict 
is  against  evidence,  and  that  a  new  trial  ought  to 
be  granted. 

Being  in  favor  of  a  new  trial,  it  would  be 
unnecessary  to  give  an  opinion  on  the  other 
question,  did  the  court  entertain  the  least 
doubt  on  the  subject.  The  plaintiff's  deed 
gives  36  chains  on  the  first  line  ;  the  defend- 
ant contended  it  ought  only  to  have  been  29 
chains,  and  the  testimony  offered  and  over- 
ruled, was  to  prove  that  fact :  this  was  not  ta 
explain  any  ambiguity,  but  was  directly  con- 
tradictory to  the  deed,  and  manifestly  inad- 
missible.' 

Cited  in— 2  Caines,  185;  12  Johns.,  346,  454;  35  N. 
Y.,  117;  7  Cow.,  763;  13  Wend.,  540;  16  Wend.,  307; 
23  Wend.,  321 ;  47  Barb.,  295  ;  64  Barb..  525;  64  Mo.,. 
243. 


PEYTON  v.  HALLETT. 

THE  SAME  v.  DELAFIELD. 

1.  Marine  Insurance  —  Warranty  —  American 
Property  —  Interest  in  Vessel  —  Interest  in  Cargo 
—  How  Proved.  2.  Witness  —  Competency  — 
Interested  in  Recovery  —  Parol  Evidence  of 
Written  Abandonment. 

A  warranty  of  being  "  the  property  of  an  Ameri- 
can citizen,  is  proved  by  reputation,  employ  and 
domicile.  Interest  in  a  vessel,  by  a  person  who  saw 
the  original  register,  in  the  name  of  the  owner, 
when  she  was  about  to  sail  on  a  voyage  insured. 
Interest  in  the  cargo,  by  knowing  the  articles 
bought  by  the  plaintiff,  and  seeing  them  go  on  board. 

A  witness  who  has  an  order  to  be  paid  out  of  the 
sum  to  be  recovered  in  a  suit,  drawn  upon  the  agent 
who  is  to  receive  such  sum,  is  not  a  competent  wit- 
ness, though  the  order  is  not  accepted. 

To  prove  an  abandonment,  though  made  in  writ- 
ing, parol  evidence  is  admissible  :  and  it  is  not  ne- 
cessary to  giv<  notice  to  produce  the  letter  of  aban- 
donment, to  enable  to  show  the  original  of  which 
it  was  a  copy. 

Citations—  1  Ves..332;  2  Keb.,  576. 
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364*1  cargo,  of  the  sloop  Ruby,  *on  a  voyage 
from  Charleston  to  the  Mantanzas,  in  Cuba, 
"warranted  the  property  of  an  American 
•citizen." 

On  the  voyage,  the  vessel  was  taken  and  car- 
ried into  New  Providence,  where  she,  on  the 
9th  of  December,  1801,  was  acquitted,  but  her 
-cargo  condemned  as  lawful  prize.  The  aban- 
donments were  made  the  7th  of  January,  1802. 

The  plaintiff,  to  prove  his  interest  in  the 
subjects  of  the  insurance,  called  one  George 
White,  who  was  objected  to  by  the  defendant's 
•counsel  as  incompetent,  on  account  of  an  in- 
terest in  the  event  of  the  suit.  It  appeared 
that  White,  who  was  sworn  on  his  wir  dire, 
had  received,  for  a  debt  due  to  him  from  the 
plaintiff,  an  order  on  his  agent,  to  be  paid  out 
-of  the  sums  to  be  recovered  in  these  actions 
but  the  agent  had  not  accepted  the  order, 
though  he  promised  the  debt  should  be  paid 
out  of  what  he  might  receive,  and  the  witness 
expected  to  be  paid  accordingly.  White,  how- 
ever, further  swore  that  as  his  right  did  not 
depend  on  the  event  of  the  suit,  he  should 
look  to  Peyton  for  payment  whether  he  re- 
•covered  or  not.  On  this  his  testimony  was 
admitted,  and  the  plaintiff  went  on  to  prove 
his  interest  in  the  vessel,  by  the  evidence  of 
White,  which  was  again  opposed,  but  over- 
ruled. 

White  then  testified  that  he  had  seen  a 
register  of  the  vessel,  in  the  name  of  the  plaint- 
iff, and  that  she  sailed  under  it  on  the  voyage 
insured.  In  corroboration  of  this  the  pro- 
ceedings in  the  Vice-Admiralty,  under  seal  of 
the  court,  were  produced,  setting  forth  a  copy 
of  the  register  in  due  form.  It  also  recited  a 
bill  of  lading,  in  which  freight  was  mentioned 
to  be  payable  in  the  following  manner  :  "  as 
customary  no  primage  and  average  accus- 
tomed." 

The  interest  in  the  cargo  was  established  by 
the  same  witness,  who  swore  to  having  at- 
tended the  plaintiff  to  select  the  articles  pur- 
chased, some  of  which  he  saw  on  the  wharf 
where  the  vessel  lay,  and  going  no  board.1 
The  counsel  for  the  plaintiff,  as  additional 
proof,  adduced  bills  of  parcels  of  the  articles 
365*]  specified  in  the  invoice,  and  made  *out 
by  the  vendors,  whose  handwriting  he  offered  to 
prove  ;  but  this  latter  testimony  was  rejected.2 

No  other  reason  than  the  capture  was  offered 
for  the  nonproduction  of  the  vessel's  register 
-and  bill  of  lading. 

To  substantiate  the  citizenship  of  Peyton,  a 
copy  of  record  of  his  naturalization  was  of- 
fered, which  being  objected  to  as  informal 
was  withdrawn ;  and  the  counsel  for  the 
plaintiff  then  relied  on  the  testimony  of  White, 
who  swore  that  he  had  known  Peyton  to  have  re- 
sided in  Charleston  four  or  five  years,  but  how 
much  longer  he  could  not  tell ;  that  he  had 
known  him  to  command  vessels  registered  as 

1.— A  bill  of  lading1  verified  by  the  captain  is  proof 
of  interest  in  a  cargo.  M' Andrew  v.  Bell,  1  Esp. 
Hop.,  173.  So,  though  dated  after  the  loss  of  it  took 
place,  while  the  vessel  was  loading.  Graham  v. 
Penn.  Ins.  Co.,  2  Cond.  Marsh.,  709. 

2.— To  prove  the  amount  of  a  loss,  an  account  of 
the  sales  of  an  adventure  under  the  hand  of  the 
factor,  held,  on  proving  his  handwriting,  to  be 
good  evidence.  Riche  and  Richards  v.  Broadfleld,  1 
Dall.,  16.  So  an  invoice  sent  to  the  plaintiff. 
Graham  v.  Penn.  Ins.  Co.,  2  Cond.  Marsh.,  709.  See 
Russel  v.  Boehine.  2  Stra..  1127,  contra. 
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American,  sailing  under  the  American  flag, 
and  carrying  fen  or  twelve  guns  ;  but  that  he 
had  heard  the  plaintiff  say  he  was  born  in 
Ireland  ;  though  he  had  also  heard  him  say  he 
was  naturalized  in  1787,  and  that  he  was  re- 
puted an  American  citizen. 

To  establish  the  abandonment,  the  agent  of 
the  plaintiff  was  adduced,  who  deposed,  thai 
on  the  7th  of  January,  1802,  he  left  letters  of 
abandonment  (a  copy  of  which  he  at  the  same 
time  offered)  at  the  office  of  the  broker  who 
effected  the  insurance,  to  be  delivered  to  all 
the  underwriters  on  the  vessel  and  cargo,  but 
whether  they  were  delivered  or  not  he  could 
not  say.  The  clerk,  however,  of  the  broker, 
certified  that  if  the  letters  were  left,  they  must, 
from  the  regular  course  of  business  in  the  of- 
fice, have  been  delivered,  though  he  himself 
remembered  nothing  of  the  transaction. 

Notice  to  produce  the  letter  of  abandon- 
ment had  never  been  given  to  the  defendants. 

On  this  a  nonsuit  was  moved  for,  it  being 
contended  that  the  plaintiff  had  not  shown 
enough  to  entitle  him  to  recover.  The  judge 
who  tried  the  cause  seemed  to  think  the  citizen- 
ship not  sufficiently  established,  but  that  a 
verdict  might  be  taken,  and  this,  together  with 
the  other  points,  reserved  by  the  defendant. 

The  jury  accordingly  found  for  the  plaint- 
iff in  both  suits,  subject,  on  a  case  to  be  made 
by  the  defendant,  to  the  opinion  of  the  court, 
whether  a  nonsuit  should  be  entered,  or  a  new 
trial  granted. 

*Mr.  Pendleton,  for  the  defendants,  [*366 
made  the  following  points: 

1st.  That  George  White  was  not  a  competent 
witness. 

2d.  That  the  vessel  being  American,  parol 
proof  of  ownership  was  not  admissible.3 

3d.  That  parol  proof  of  the  abandonment 
was  not  admissible,  the  abandonment  having 
been  made  in  writing,  and  notice  to  produce  it 
not  having  been  given. 

4th.  That  there  was  no  proof  of  the  property 
being  that  of  a  citizen  of  the  United  States. 

5th.  That  admitting  these  points  to  be 
against  him,  the  plaintiff  could  not  recover  on 
the  vessel,  as  she  was  acquitted  at  New  Provi- 
dence the  9th  of  December,  1801,  and  the 
abandonment  not  made  till  the  7th  day  of 
January  following. 

On  the  first  point,  he  said  it  was  only  neces- 
sary to  read  the  case :  by  this  it  appeared  that 
White's  interest  was  direct.  He  was  to  be  paid 
out  of  the  fund.  Could  any  man  doubt  that 
he  who  is  to  be  paid  out  of  a  fund,  is  interested 
in  creating  that  fund  ?  In  Powell  v.  Gordon 
(2  Esp.  Rep.,  735),  having  a  power  of  attorney 
to  receive  the  money  for  which  the  suit  was 
brought,  excluded  the  holder  of  it  from  being 
a  witness.  It  is  true,  the  order  was  not  obliga- 
tory on  the  agent,  but  still  it  was  a  lien  on  the 
fund.  A  mortgage  is  but  a  collateral  security 
for  a  debt ;  the  mortgagee,  however,  is  not,  in 
an  ejectment,  a  witness  for  his  mortgageor.  It 
is  no  answer  to  this  to  say,  that  here  the  mat- 

3. — Exercising  acts  of  ownership  in  directing  the 
loading,  &c..  of  a  ship,  orpaying  the  people  (Amery 
v.  Rodgers,  1  Esp.  Rep.,  207),  or  ordering  and  paying 
for  her  stores,  &c.  (Thomas  v.  Foyle,  Esp.  Rep.,  89), 
so  her  register,  or  the  affidavit  of  a  co-defendant 
(returned  nnn  est)  for  obtaining  the  register,  are 
evidence  of  interest  in  her.  Woods  v.  Courter  et 
oU  Dall.,  141. 
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ter  was  but  a  chose  inaction,  for,  of  that  chose 
in  action  the  order  made  White  an  assignee 
pro  tanto,  which  a  court  of  equity  would 
notice.  (Row  v.  Dawson,  Ves.,  Sen.,  31.)^  So 
in  Yates  v.  Groves  (1  Ves.,  Jun.,  280),  the 
holder  of  an  order  not  accepted,  but  verbally 
promised  to  be  paid  out  of  the  fund,  was  held 
a  lien  on  the  fund.2  White,  therefore,  had  a 
direct  interest. 

On  the  next  point  he  argued  there  could  be 
no  doubt.  Matter  of  record  can  be  proved  only 
by  record.  By  the  9th  section  of  the  Register 
Act  of  the  31st  December,  1792,  it  is  enacted, 
that  "The  several  matters  hereinbefore  re- 
quired, having  been  complied  with,  in  order 
to  the  registering  of  any  ship  or  vessel,  the 
367*]  collector  of  the  district,  '"'comprehend- 
ing the  port  to  which  she  shall  belong,  shall 
make  and  keep  in  some  proper  book,  a  record 
or  registry  thereof,  and  shall  grant  an  abstract 
•or  certificate  of  such  record  of  the  registry,  as 
nearly  as  may  be  in  the  form  following,"  &c. 
We  see  thus,  that  by  an  act  of  the  general 
government,  the  register  of  a  vessel  is  made  a 
matter  of  record,  and,  therefore,  its  contents 
should  be  proved  by  an  exemplified  copy,  and 
not  by  a  parol. 

Parol  proof  is  equally  inadmissible  in  cases 
of  abandonment,  where  that  abandonment  has 
been  made  in  writing,  because  that  writing  is  to 
speak  for  itself,  and  therefore,  notice  to  pro- 
duce is  always  given.  Many  of  the  first 
practitioners  at  the  bar  have  suffered  nonsuits 
on  this  very  point,  merely  on  account  of  notice 
not  having  been  given.  As  to  the  proof  of 
•citizenship,  there  is  none.  The  very  evidence 
called  establishes  that  the  plaintiff  was  born 

1. — That  was  a  case  between  the  assignees  of  a  bank- 
rupt, and  the  holder  of  an  order  drawn  by  the  bank- 
rupt, on  money  due  him  on  an  exchequer  warrant, 
and  that  order  lodged  with  the  teller.  This  was  held 
an  assignment  against  the  assignees  who  represented 
their  bankrupt. 

2.— That  also  was  a  case  against  assignees,  to  de- 
clare a  lien  on  the  money  in  their  hands. 

3.— That  no  person  shall  be  permitted  to  testify  i 
for  himself,  and  that  the  law  regards  immediate  ' 
and  not  remote  consequences,  seem  to  be  the  two  ; 
principles  of  our  jurisprudence  by  which  the  incom- 
peteney  of  witnesses  is  determined.    The  rule  to  be 
drawn  from  them  has  not  been  always  laid  down  in 
exactly  the  same  terms.    The  most  correct  induc- 
tion appears  to  be  that  of   Duller,  J.,  in  Bent  v.  ; 
Baker,  3  D.  &  E.,  36 :    "Is  the  witness  to  gain  or  lose 
by  the  event  of  the  suit?"    But  this,  perhaps,  is  not 
sufficiently  close,  for  it  leaves  undefined  the  nature  ' 
of  the  gain  or  loss,  which,  as  truly  stated  by  Yates,  ', 
J.,  in  M'Leod  v.  Johnston  (4  Johns.  Rep.,  135)),  must  i 
be  "vested  or  certain,  and  not  remote,  possible  01-1 
contingent."    On  an  analysis  of  the  cases  which,  , 
however,  have  their  repugnancies,  the  rule  to  be  j 
extracted  may  possibly  be  this:    "Where  the  legal ; 
effect  of  the  verdict  will  operate  to  the  immediate 
advantage  or  disadvantage  of  a  witness,  he  is  in-  ; 
competent."    Therefore,  1st.  Parties  to  the  record  | 
(Gilb.  L.  Ev.  122),  though  guardians  (Clutterbuck  v.  '• 
Lord  Huntingtower,  1  Stra.  506),  or  prtichten  ami  \ 
(Hopkins  v.  fteale  &  Newman,  2  Stra.,  102t>),  are  in-  ; 
admissible,    because   liable  to    costs.    So,    though  ; 
mere  trustees,  and  liable  only  in  the  first  instance,  j 
having,  by  statute,  11  compensation  over  (The  King  ' 
v.  Governors,  &c.,  of  St.  Mary  Magdalen,  3  Esist,  7,  i 
overruling  in  that  point.  The  King  v.  Woodlands,  1  • 
D.  &  E.,  281) ;    or   defendants  only  named   in    the  < 
simul  cum,  if  the  plaintiff  can  prove  them  guilty  by  ; 
producing  the  process  against  them,  and  showing  j 
an  ineffectual  endeavor  to  arrest,  cannot  testify  for  i 
the  other  defendants.    Reason  v.  Ewbank,  Bull.,  JV. 
P.,  286.    3d.  Persons  directly  interested  in  the  sub-  I 
ject  matter  of  the  suit,  though  not  parties  to  the  ; 
record ;  as  a  tenant  in  tail  of  a  vested  remainder  ex- 
pectant on  an  estate-toil,  to  testify  in  support  of 
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in  Ireland,  and  the  English  courts  of  admiral- 
ty have  decided  that  an  English  subject  can- 
not trade  with  an  enemy,  to  the  port  of  whom 
the  vessel  in  question  was  bound.  So  sensible 
was  the  plaintiff's  counsel  of  the  inadequacy 
of  testimony  on  this  point,  that  he  almost 
abandoned  it  by  withdrawing  what  was  called 
a  certificate  of  naturalization. 

The  last  argument  on  which  we  mean  to 
rely,  is,  that  the  abandonment  was  clearly  out 
of  season.  The  sentence  was  on  the  9th  of 
December,  and  the  abandonment  not  till  the 
7th  of  January.  The  usual  passage  from 
Nassau  to  New  York  is  eight  or  ten  days ; 
here  nearly  thirty  elapsed  ;  and  at  least  as  to 
the  vessel,  it  was  too  late,  for  that  was 
acquitted  ;  and  it  may  well  be  supposed  the 
news  of  her  liberation  arrived  with  the  ac- 
count of  her  capture.  k 

Mr.  Caines,  contra.  Against  retaining  the 
verdicts,  which  have  been  given  in  our  favor, 
a  long  list  of  five  objections  has  been  urged. 
First,  that  White  was  not  a  competent  wit- 
ness,3 and  for  this  the  reason  assigned  is,  that 
he  had  an  interest  in  tffe  event  of  the  suits. 
To  judge  whether  this  is  so  or  not,  it  will  be 
necessary  to  advert  to  the  species  of  in- 
terest which  he  possessed.  A  recurrence  to 
*the  case  will  evince  it  to  be  no  more  [*368 
than  an  order  to  be  paid  out  of  the  money 
that  might  be  recovered  under  the  policies  on 
which  we  now  proceed.  This  order  was  not 
even  accepted,  and  so  little  did  White  rely 
upon  it,  so  little  did  he  feel  himself  concluded 
by  the  result  of  these  actions  that  he  swore  his 
right  to  look  to  the  plaintiff  did  not  depend  on 
the  suit ;  and,  whether  a  recovery  was  had  or 
not,  he  looked  to  Peyton  for  payment  of  his 
demand.  With  respect  to  witnesses,  the 
courts  have,  especially  of  late  days,  confined 
the  objections  to  their  credulity  rather  than  to 
their  competence.  Notwithstanding  Walt's 
case  (Hard.,  331),  this  has  long  been  estab- 
lished. It  is  not  a  decision  of  modern  times  ; 

the  title  under  which  he  claims  (Smith  v.  Black- 
man,  1  Salk.,  283) ;  or  a  landlord  to  prove  for  his 
tenant  a  right  of  common  in  the  lands  demised 
(Anscomb  v.  Shore,  1  Campb.,  290) ;  or  a  commoner 
the  same  for  his  fellow  commoner  (Ib.,  Id.),  if  it  be 
under  a  custom  for  all  (Hockley  v.  Lamb,  1  Ld. 
Raym.,  731;  Skinn.,  174);  or  an  inhabitant  of  a  town, 
a  right  of  fishing  in  all  inhabitants.  Jacobson  v. 
Fountain,  2  Johns.  Rep.,  170.  The  law  is  the  same 
where  the  interest  is  in  only  a  part  of  the  subject 
matter;  as  In  an  action  for  taking  and  carrying 
away  a  barrel  of  liquor  by  the  proprietor  of  the  bar- 
rel, the  owner  of  the  liquor  cannot  testify  for  the 
plaintiff.  Gage  v.  Stewart,  4  Johns.  Rep.,  21)3.  3d. 
When  the  legal  operation  of  the  testimony  would 
be  to  Immediately  create  or  increase  a  fund  on 
which  the  witness  would  have,  or  has,  a  direct  claim; 
as  a  person  having  a  deed  from  an  ancestor  which 
would  charge  the  lands  in  question  in  the  hands  of 
the  heir,  to  give  evidence  in  support  of  the  heir's 
title  (Tr.  per  Pais,  386) ;  or  a  creditor  of  a  bankrupt 
to  prove  him  a  gamester,  and  so  destroy  his  right  to 
an  allowance  under  the  statute  (Shuttleworth  v. 
Bravo,  1  Stra.,  507) ;  or  to  establish  a  petitioning 
creditor's  debt  under  a  second  commission,  when  he 


was  a  creditor  under  a  form 
had,  before  certificate,  pro 
( Roberts  v.  Morgan,  2  Esp.  Ro 
ins?  his  debt,  to  establish  a  de 
(Williams  v.  Stevens,  2  Campt 
having  a  demand  on  an  insolv 


r,  and  the  bankrupt 
lis^d  him  payment 
.,  736);  or,  after  pro  v- 
land  for  the  assignee 
,  301) ;  or  a  creditor 
nt  estate,  to  establish 


one  for  the  administrator  (Craig  y.  Cundell,  1 
Campb.,  381) ;  or  to  create  a  new  liability  to  himself, 
and  a  fund  to  answer  it  (as  in  the  case  in  the 
text) ;  or  to  create  a  fund  in  discharge  of  his  own 
liability.  M'Leod  v.  Johnston.  4  Johns.  Rep.,  136. 
4th.  When  it  would  immediately  exonerate  the  es- 
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we  can  trace  it  back  to  the  earliest  periods  of 
law.  In  Gunaton  v.  Dmcm  (2  Roll.  Abr.,  685, 
pi.  8),  it  is  laid  down,  that  if  three  persons 
join  in  one  deposition,  and  three  separate  in- 
dictments are  preferred  against  Ihem,  each 
is  a  competent  witness,  the  one  for  the 
other." 

LIVINGSTON,  J.  Show  how  the  interest  here 
does  not  incapacitate. 

Mr.  Caine*.  Every  interest,  to  render  a 
witness  incompetent,  must  be  direct,  and  not 
circuitous.  (Bent  v.  Baker,  3  D.  &  E.,  27.) 
Your  honors  have  already  decided  this  point. 
In  Baker  and  Rowlston  v.  R.  and  H.  Arnold 
(ante,  258,  and  see  what  Kent,  /.,  says,  p. 
276),  an  indorser  of  a  note  was  held  to  be  a 
good  witness  to  prove  the  indorsement  made 
after  the  note  was  due,  though  by  his  testi- 
mony he  might  let  himself  into  all  the  equities 
subsisting  between  him  and  the  maker.  The 
reason  of  this  is  obvious :  a  possible  advan- 
tage cannot  exclude  ;  to  render  incompetent, 
the  benefit  must  be  inevitable.  When  it  is  not 
so,  it  affects  only  the*  credit  of  the  witness, 
and  on  that,  like  all  other  matters  of  credit,  it 
is  for  a  jury  to  determine.  If  they  think  the 
witness  worthy  of  belief,  they  receive ;  if  not, 
they  reject  his  testimony.  On  these  princi- 
ples, therefore,  it  has  been  ruled,  that  where 
a  man  has  laid  a  bet  on  the  event  of  a  suit,  he 
is  still  a  competent  witness.  (Barlmo  v.  Vowel, 
Skinn.,  586  ;  George  v.  Pearce,,  cited  by  Grose, 
J.,  in  Baker  v.  Bent,  3  D.  &  E.,  37.)  Nay, 
if  the  wager  be  that  he  will  convict  the  d"e- 
3OO*]  fendant  on  an  *indictment,  the  law  is 
the  same.  (Rex  v.  Vox,  1  Stra. ,  652,  and  per 
Lord  Mansfield,  in  Da  Costa  v.  Jones,  Cowp. , 
736.)  So  a  creditor  was  allowed  to  prove  that 
his  debtor  did  not  come  within  a  species  of  in- 
solvent law  called  the  Mint  Act.  (Narcott  v. 
Orcott,  1  Stra.,  650.)  Surely  in  this  last  case 
there  was  as  great  an  interest  as  in  the  pres- 
ent ;  for,  if  the  creditor  established  his  debtor 
to  be  out  of  the  provisions  of  the  act,  he  had 


an  immediate  recourse  against  the  person  of 
the  insolvent,  and  so  came  directly  within  the 
event  of  the  suit.  But,  as  it  was  only  possible 
that  the  result  might  terminate  to  the  advan- 
tage of  the  witness,  he  was  adjudged  to  be 
competent.  It  is  expressly  laid  down  in  Bull., 
N.  P.,  288,  279,  290,  that  a  remote  interest  can 
never  exclude.  It  is  not  in  one  or  two  place* 
alone  that  this  doctrine  is  to  be  found  ;  it  is 
scattered  and  diffused  through  every  portion 
of  the  law.  A  surety  for  an  administrator, 
notwithstanding  he  may  become  liable  on  his. 
bond  for  the  faithfu!  discharge  of  the  admin- 
istration, is  a  good  witness  to  prove  a  tender 
in  a  suit  to  recover  a  debt  due  from  the  intes- 
tate. (Carter  v.  Pearce,  1  D.  &  E.,  163.)  It 
is,  from  these  authorities,  evident,  therefore, 
that  a  possibility  of  interest  goes  not  to  the 
competence,  but  to  the  credit  of  a  witness. 
Even  this,  to  men  of  liberal  minds,  it  would 
hardly  touch.  The  objection,  however,  comes 
from  the  parties  who  now  make  it,  in  a  man- 
ner peculiarly  ungracious.  They  first  create 
the  necessity  of  borrowing,  and  then  use  that 
necessity  as  a  means  to  avoid  paying.  From 
whom  is  a  man,  kept  out  of  his  right,  to  bor- 
row, if  not  from  him  who  is  connusant  of  that 
right  ?  There  is  not,  to  be  sure,  any  express- 
decision  exactly  in  point,  but  so  far  as  a  dictum 
of  the  whole  Court  of  King's  Bench  can  oper- 
ate in  our  favor,  we  have  it  now  to  advance. 
In  the  case  last  cited  (Carter  v.  Pearce),  their 
lordships,  unavoce,  said,  "if  a  creditor  of  the 
administrator  had  been  offered  as  a  witness, 
there  could  have  been  no  objection  to  his  be- 
ing received."  This,  then,  goes  the  whole 
length  of  our  positions.  Every  creditor  has 
an  interest  in  the  event  of  his  debtor's  suit ; 
but  as  it  is  such  a  one  as  is  remote,  and  merely 
possible,  it  cannot  effect  his  *compe-  [*37O 
tence.  Were  the  law  to  be  otherwise,  it 
would,  in  a  mercantile  country,  be  hardly 
possible  to  substantiate,  by  oral  testimony, 
any  species  of  debt  whatsoever.  And  we  find 
that  in  proportion  as  commerce  has  extended, 


tate  or  the  person  of  the  witness  from  an  existing' 
charge  or  liability ;  as  an  inhabitant  having  lands 
rated  in  a  parish  or  town,  to  give  evidence  on  a 
question  or  settlement,  though  the  land  stand  rated 
in  the  name  of  another  (The  King  v.  Killerby,  10 
East,  292) ;  or  a  drawer  of  a  bill  who  has  received 
notice  to  show,  in  an  action  against  the  acceptor, 
that  it  was  paid  (Humphrey  v.  Moxon,  Peake'sCas., 
52) ;  or  a  petitioning  creditor,  who  is  bound  in  a 
penalty  to  prosecute  the  commission  with  effect,  to 
support  it  (Green  v.  Jones,  2  Campb.,  411) ;  or  a  per- 
son shown  to  be  a  partner  with  the  defendant,  and 
as  such  liable  to  contribute  for  the  costs,  to  defeat 
the  action,  by  proving  himself  liable  alone  (Good- 
acre  v.  Breame,  Peake  s  Cas.,  174) ;  or  a  bound  bailiff 
or  deputy,  to  whom  a  writ  has  been  delivered,  to 
prove,  in  an  action  against  a  sheriff  for  not  arrest- 
ing, an  endeavor  to  take  (Powel  v.  Hord,  1  Stra., 
650) ;  or  bail  to  the  sheriff,  after  an  attachment 
against  him  ordered  to  stand  as  security,  to  testify 
on  behalf  of  the  defendant  (Piesley  v.  Von  Esch,  2 
Esp.  Rep.,  605) ;  or  a  vender  of  a  chattel,  for  his 
vendee,  in  an  action  against  the  latter  for  taking  it 
away,  when  the  defense  goes  to  the  title  (Heermance 
v.  Vernoy,  6  Johns.  Rep.,  5) ;  or  a  grantor  with  war- 
ranty, against  a  purchaser  of  the  same  land  under 
an  execution  on  a  judgment  upon  a  warrant  of  at- 
torney, signed  without  the  knowledge  of  the  grant- 
or, by  his  partner,  in  the  name  of  both  (Swift  v. 
Dean,  6  Johns.  Rep.,  523) ;  or  a  grantor  of  adjoining 
lots,  to  prove  their  boundaries,  in  an  action  between 
his  two  grantees  (Jackson  v.  Hallenbach,  2  Johns. 
Rep.,  394) ;  or  a  lessor  in  support  of  the  title  of  his 
Jessee  (Smith  v.  Chambers,  4  Esp.,  164) ;  or  a  servant 
in  an  action  for  his  negligence  against  his  master, 
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for  the  defendant  (Jarvis  v.  Hayes,  2  Stra.,  1083; 
Green  v.  New  River  Company,  4  D.  &  E.,  589 ;  Miller 
v.  Falconer,  1  Campb.,  251) ;  or  a  journeyman,  who 
has  been  accustomed  to  receive  money  for  goods 
sold,  to  prove  their  delivery,  in  an  action  by  his 
master  (Adams  v.  Davis,  3  Esp.  Rep.,  48) ;  or  a  co- 
trespasser  not  sued,  for  the  plaintiff,  in  an  action 
against  the  other  trespassers.  Barnard  v.  Dawson, 
2  Campb.,  333,  note.  Qni  tain  for  this.seems  a  mere 
possible  interest.  See  Milward  v.  Hallett,  2  Caines" 
Rep.,  77.  5th.  When  the  verdict,  if  contrary  to  his 
evidence  would  render  him  immediately  liable  to 
the  party  for  whom  he  is  called,  as  a  payee  of  a 
note  given  without  consideration,  and  who  has 
since  obtained  his  certificate  under  a  bankrupt  or 
insolvent  law,  to  testify  for  the  defendant,  in  an 
action  against  him  as  maker.  Maundrell  v.  Ken- 
nett,  1  Campb.,  488,  n.  6th.  Where  the  verdict  would 
be  evidence  for  or  against  him. 

With  respect  to  husbands  and  wives,  it  is  now  set- 
tled in  the  English  courts,  that,  from  motives  of 
public  policy,  they  cannot,  in  any  case,  be  witnesses 
for  or  against  the  interests  of  each  other  (Davis  v. 
Dinwoody,  4  D.  &  E.,  678) :  and  for  the  same  reason 
their  testimony  is  excluded  in  cases  of  non-access, 
as  affecting  their  children  born  during  the  mar- 
riage. The  King  v.  Luffe,  8  East,  193 ;  The  King  v. 
Kea,  11  East  132.  It  was  formerly  held  that  the  in- 
competence of  the  wife  was  confined  to  cases  where 
the  husband  was  a  party  to  the  record  (Baker  v. 
Dixie,  Cas.  temp.  Hardw.,  284 :  Hall  v.  Hill,  2  Stra., 

1 1094) ;  and  even  in  such  cases,  if  she  had  acted  as  his 
agent,  her  declarations  were  good  to  charge  him  on 

1  the  contract  she  had  made  (Anon.,  1  Stra.,  527) ;  a 
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the  rigor  of  ancient  rules  respecting  interest 
in  witnesses  has  been  constantly  relaxed. 

Against  us  some  maxims  and  some  decisions 
have  been  relied  on,  which,  however,  it  is  con- 
ceived, do  not  in  the  least  invalidate  the  force 
of  our  arguments.  It  is  said  that  the  order  in 
favor  of  White  created  a  lien  on  the  property 
in  the  hands  of  the  agent.  Allowing  this  to 
be  so,  that  lien  was  but  a  possibility.  There 
might  have  been  five  bunded  previous  orders, 
each  to  be  preferred  to  this  ;  or  the  agent  him- 
self might  have  had  claims  more  than  enough 
to  absorb  the  whole  of  the  funds  when  in  his 
possession.  That  equitable  liens  should  work 
legal  incompetencies  is  perfectly  new  in  law. 
If  it  be  so  ruled,  the  court  may,  perhaps,  see 
the  doctrine  of  incompetence  pervade  cases 
as  yet  but  little  supposed  to  be  within  its  in- 
fluence. 

The  case  of  a  mortgagee  being  inadmissible 
in  an  ejectment  to  testify  for  his  mortgageor, 
is  widely  different  from  this.  Then  the  mort- 
gagee has  a  direct  legal  interest  by  the  opera- 
tion of  a  legal  instrument.  His  mortgage  gives 
him  an  interest  at  law. 

I  am  aware  that,  after  receipt  of  the  sums 
in  demand,  there  may,  perhaps,  be  a  remedy 
at  common  law  for  recovery  of  the  amount  of 
the  order  ;  that  an  action  for  money  had  and 
received  may  be  maintained.  But  let  it  be  re- 
membered, this  species  of  proceeding  is,  in  its 
nature,  like  a  bill  in  chancery.  It  admits  of 
every  equitable  plea  as  a  defense  ;  set-offs, 
prior  liens,  and  the  whole  train  of  occurrences 
which  would  give  the  defendant  a  title  to  pre- 
fer others  to  the  plaintiff.  The  cases  from 
Vezey,  Senior,  and  Vezey,  Junior,  are  nothing 
more  than  chancery  decisions  respecting  funds 
in  possession,  and  Powel  v.  Gordon  (2Esp., 
735),  is  an  authority  directly  in  our  favor. 
There  the  witness  had  a  power  of  attorney  to 
receive  the  money  when  recovered,  so  that  the 
fund  out  of  which  his  debt  was  to  be  paid 
would  have  come  into  his  own  hands  ;  but 
your  honors  will  please  to  observe  that  Lord 
371*]  Kenyon  asked  *him  if  he  was  willing 
to  permit  any  other  person  to  receive  the 
momey,  and  it  was  not  till  he  refused  this  that 
he  was  deemed  incompetent.  The  reasoning, 
then,  of  this  decision  is,  that  had  the  money 
gone  into  the  hands  of  another,  the  witness 
would  have  been  admissible,  though  it  is  cer- 
tain his  letter  of  attorney  would  have  war- 
ranted him  in  demanding  it  from  the  receiver. 
The  possibility  of  intervening  claims  did  away 
the  objection.  So  with  us,  as  the  money 
was  not  to  go  into  White's  hands,  but  into 
those  of  another,  he  stands  precisely  in  the 
situation  of  the  witness  in  Powel  v.  Gordon, 
had  he  consented  to  another's  receiving  the  sum 
in  litigation. 

fortiori,  if  he  was  not  a  party  to  the  record,  though 
nor  testimony  went  to  make  him  civilly  liable  (Wil- 
liams v.  Johnson,  1  Stra.,  504) ;  so  in  Virginia,  even 
where  she  herself  has,  from  the  bounty  of  the 
plaintiff,  a  claim  on  his  benevolence  in  the  subject 
matter  of  the  suit.  Baring1  v.  Reeder,  1  Hen.  & 
Munf .,  154.  With  us  a  wife,  after  the  death  of  her 
husband,  has  been  held  admissible  to  show  that  a 
deed  she  had  executed  with  him,  but  which  it  does 
not  appear  she  had  acknowledged,  was  antedated. 
Jackson  v.  Bard,  4  Johns.  Rep.,  230.  Even  in  West- 
minster Hall,  if  the  evidence  of  the  wife  go  neither 
to  support  nor  to  contravene  "any  interest  of  the 
husband,  nor  to  affect  him  or  the  children  of  the 
marriage,  as  that  of  a  wife  .of  an  executor  taking1  no 
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It  has,  therefore,  it  is  presumed,  been  shown, 

1st.  That  objections  run  more  to  the  credit 
than  to  the  competence  of  witnesses. 

2d.  That  to  affect  the  competence,  the  in- 
terest must  be  immediate. 

3d.  That  White's  interest  was  not  immedi- 
ate, but  consequential. 

4th.  That  admitting  a  lien  to  have  been 
created  by  the  order,  that  does  not  vary  the 
matter. 

5th.  That  the  very  case  of  a  creditor  witness 
was  put  by  the  whole  Court  of  King's  Bench, 
and  allowed  not  to  incapacitate;  and, 

6th.  That  the  inferences,  unavoidably  re- 
sulting from  Powel  v.  Gordon,  fully  establish 
the  competence  of  White. 

The  reasoning  antecedently  used  on  this 
point  cannot,  it  is  thought,  be  better  concluded 
than  in  the  words  of  Mr.  Fonblanque  (2  Fonb. , 
457 ),  when  speaking  of  the  rule  respecting  the 
interest  of  witnesses  in  causes,  on  the  trials  of 
which  they  are  brought  to  bring  evidence  ;  it 
is,  he  says,  "the  most  flexible  in  its  applica- 
tion of  any." 

The  next  objection  to  which  it  is  necessary 
to  advert,  is,  "  that  parol  testimony  of  owner- 
ship was  inadmissible."  For  this  it  has  been 
relied  on,  that  the  Register  Act  has  made  a 
certificate  of  registry  a  legal  record.  It  surely 
will  never  be  imposed  on  me  to  demonstrate 
that  such  an  instrument  or  the  book  in  which 
it  is  kept,  is  not  a  legal  record, *in  the  [*372 
technical  sense  of  the  word,  importing  a  verity 
which  admits  not  of  being  controverted  or 
substantiated  by  oral  proof.  I  shall  only  ob- 
serve, it  has  been  ruled  by  Lord  Kenyon,  that 
exercising  acts  of  ownership,  paying  of  men, 
directing  the  loading,  &c. ,  were  sufficient  tes- 
timony of  interest  in  a  vessel.  For,  in  com- 
mercial contracts,  the  highest  degree  of  evi- 
dence is  not  always  required.  The  purpose  of 
the  Register  Act  was  not  to  make  the  proceed- 
ings under  it  of  record,  but  merely  for  state 
reasons,  to  enable  to  collect  the  duties  on  ton- 
nage, by  ascertaining  what  ships  belong  to 
foreigners,  and  what  are  our  own. 

It  is,  thirdly,  insisted  by  the  defendants  that 
as  the  abandonment  was  made  in  writing,  and 
notice  to  produce  it  not  given,  parol  proof  of 
the  abandonment  ought  not  to  have  been  re- 
ceived. 

It  is  worthy  of  observation  that  the  aban- 
donment is  not  denied ;  it  is  only  asked  that 
we  should  not  be  permitted  to  show  it.  It 
cannot  be  argued  that  it  is  indispensable  to 
make  the  abandonment  in  writing.  We  admit 
it  to  be  usually  so  done  :  that,  however,  is 
nothing  more  than  matter  of  caution.  It  was, 
on  that  account,  done  here.  But  there  is  no 
case  to  show  we  were  obliged  to  do  it.  If  so, 
we  may  prove  the  contents  or  effect  of  the  letter 

beneficial  interest  under  a  will,  she  is  a  good  witness 
to  prove  it.  Bettison  v.  Bromley,  12  East,  250.  The 
principle,  however,  of  Davis  v.  Dinwoody  (and 
which,  on  examination,  may,  perhaps,  be  found  the 
correct  one)  has  lately  been  recognized  by  Lord 
Ellenborough,  who  decided  that  where  the  testi- 
mony of  the  wife,  though  living  in  a  state  of  sep- 
aration from  the  husband,  went  to  show  that  he, 
instead  of  the  defendant,  was  liable  to  the  plaintiff, 
she  was  incompetent  without  a  release  to  the  hus- 
band. Wright  v.  Wardle,  2  Camp.,  200. 

For  cases  in  which  the  competency  of  witnesses 
has  been  decided,  see  Milward  v.  Hallett,  2  Caines' 
Rep.,  77,  and  the  notes  there. 
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of  abandonment,  without  notice  to  produce  it, 
because  it  now  becomes  a  fact,  like  every  other, 
to  be  established  by  parol  testimony. 

In  order  to  decide  on  the  necessity  of  giving 
a  notice  to  produce  any  written  paper  served 
on  the  opposite  party,  we  have  only  to  call  to 
mind  the  reasons  why  it  is  in  any  case  re- 
quired. They  are,  lest  a  misrepresentation 
should  be  made  of  any  fact  which  constitutes 
the  foundation  of  the  action,  and  which, 
though  in  possession  of  the  opposite  side,  yet 
being  unnecessary  to  his  case,  might  not  be 
brought  by  him.  When,  therefore,  the  con- 
tents of  the  paper  in  question  are  not  the 
foundation  of  the  action,  a  notice  to  produce 
it  is  totally  superfluous.  Therefore,  in  cases 
of  notices  to  quit ;  notices  to  a  magis- 
trate previously  to  commencing  an  action 
373*]  *against  him  ;  the  demand  in  writing 
of  a  warrant  before  proceeding  against  an  offi- 
cer, or  any  similar  case,  notice  to  produce  the 
notice  need  not  be  given.  ( Jory  v.  Orchard, 
2  Bos.  &  Pull.,  39.)  So  an  attorney's  bill,  on 
which  an  action  has  been  brought,  may  be 

R  roved  without  notice  to  produce  the  one  de- 
vered  under  the  statute.  (Anderson  v.  May, 
2  Bos.  &  Pull. ,  237.)  So  payment  of  rent  by  a 
tenant  in  possession,  can  be  established  without 
nottce  to  produce  the  receipt.  (Runn.  Eject. , 
289.)1  Because,  wherever  the  matter  is  col- 
lateral, parol  evidence  is  adequate  to  every 
purpose.  The  idea  of  this  necessity  of  giving 
notice,  has  arisen  from  a  confounding  of 
cases.  From  mistaking  that  to  be  the  foun- 
dation of  the  suit,  which  is  only  used  in  proof 
of  the  demand.  It  is  but  a  mere  formality, 
upon  which  the  right  of  action  by  no  means 
depends. 

Another  reason  may  also  be  offered  to  evince 
the  nugatorincss  of  a  notice  to  produce  the 
letter  of  abandonment.  It  was  sufficient  to 
establish  it  by  the  copy  offered  at  the  trial. 
Wherever  a  number  of  copies  are  simultane- 
ously made,  they  are,  in  few,  all  originals. 
Because,  being  created  uno  flaiu,  one  is  con- 
sidered the  same  as  the  other,  and  may  equally 
be  read  in  evidence  without  notice.2  (Qotlieb 
v.  Danvers.  1  Esp.  Rep.,  455."  So  the  coun- 
terpart of  indentures.  (Burleigh  v.  Stibbs,  5 
D  &  E.  465.  )8 

Having,  it  is  hoped,  obviated  the  three  first 
difficulties  to  our  retaining  our  verdicts,  the 
fourth  which  presents  itself,  is,  that  there  is 
no  proof  of  the  property  being  the  property  of 
a  citizen  of  the  United  States  ;"  or,  in  other 
words,  that  the  warranty  of  American  citizen- 
ship has  not  been  complied  with. 

In  combating  this  objection,  we  beg  leave 
to  state  that  in  this  country  there  are  three  dif- 
ferent kinds  of  citizens  : 

1st.  Those  who  became  so  at  the  Declara- 
tion of  Independence. 

2d.  Those  who,  since  that  period,  have  be- 
come so  by  naturalization. 

3d.  Those  who  are  so  by  domicile  and  em- 
ployment. 

1.  So  the  contents  of  a  notice  of  the  dishonor  of  a 
bill.  Ackland  v.  Pierce,  2  Campb.,  601. 

2.— Surtees  v.  Hubbard,  4  Esp.  Rep.,  203;  Phillip- 
son  v.  Chase,  2  Campb.,  111. 

3. — In  that  case  the  counterpart  signed  by  the  de- 
fendant only  was  allowed  to  be  given  in  evi- 
dence to  prove  an  apprenticeship  to  him  by  a  third 
person,  merely  because  it  recited  such  an  indenture. 
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Thus  much  being  premised,  it  will  be  neces- 
sary to  call  the  attention  of  the  court  to  those 
doctrines,  on  which  *the  law  of  war-  [*374 
ranties  has  been  held  to  rest.  According  to 
those,  it  suffices  if  the  warranty  be  complied 
with  in  conformity  to  its  letter,  without  any 
regard  being  had  to  its  spirit.  In  consequence 
of  this  principle,  an  opposite  maxim  has  been 
sanctioned,  that  no  virtual  fulfilling  of  a  war- 
ranty can  be  allowed.  What,  then,  in  the 
present  case,  can  be  deemed  to  fulfil  the  war- 
ranty of  American  citizenship  ?  Will  it  be 
pretended  that  the  person  warranting  must  be 
a  citizen,  such  as  those  who  became  so  at  the 
Declaration  of  Independence  ?  This  will 
hardly  be  said  ;  and  should  it  be,  there  is  no 
case  to  warrant  the  assertion.  Is  there  any 
decision  which  declares  he  must  be  a  citizen 
by  naturalization  ?  None  ;  for  this  would  ex- 
clude all  original  citizens.  Neither  can  it  be 
insisted  that  he  must  be  a  citizen  with  all  the 
rights  and  privileges  of  an  American  ;  because 
a  naturalized  American,  one  who  did  not  be- 
come a  citizen  by  the  Declaration,  is  not 
eligible  to  the  office  of  President  of  the  United 
States,  or  that  of  Governor  to  any  individual 
State.  Both  positions  are  equally  untenable. 
Of  what  species  of  citizens  then,  must  he  be  ? 
One  by  domicile  and  employ.4  Why?  Because 
this  embraces  every  class  of  citizens,  and 
answers  every  purpose  of  the  warranty.  Let 
us,  for  an  instant,  recur  to  the  reasons  on 
which  a  warranty  is  given.  It  is  to  assure  the 
underwriter  that  the  subject  matter  of  the 
policy  is  American,  and  within  the  protection 
of  the  law  of  nations.  It  has  been-  long  ago 
settled  that  personalities  follow  the  person. 
On  this  account  domicile  forever  regulates  dis- 
tribution «of  effects.  That  the  principle  is 
peculiarly  adhered  to  in  matters  of  prize  is 
notorious.  The  merchandise  of  a  friend, 
resident  in  the  country  of  an  enemy,  is  liable 
to  confiscation ;  for  it  is  the  domicile  that 
stamps  the  national  character.  So  the  employ 
of  the  master  of  a  ship  invariable  fixes  the 
nation  to  which  he  belongs.  (TheEmbden,  1 
Rob.  Adm.  Rep.,  16  ;  The  Vigilanlia,  and 
cases  there  cited,  Id.,  1  ;  The  Harmony,  2 
Rob.  Adm.,  322  ;  Mr.  Ostermeyer's  case,  Id., 
41  ;  Mr.  Johnson's,  Id.,  17;  Owners  oflJte  sloop- 
Chester  v.  Owners  of  the  Brig  Experiment,  2 
Dall.,  41.)  The  case  states  Peyton  a  resident, 
and  known  master  of  American  *ves-  [*375 
sels,  naturalized  from  residence5  and  employ. 
In  this  view  he  is  beheld  by  the  Admiralty 
Court  in  Nassau,  and  the  property  they 
acknowledged  as  his  they  acquit  as  neutral. 
Every  protection,  then,  has  been  afforded 
which  the  warranty  was  meant  to  confer,  and 
Peyton,  in  the  eyes  of  a  foreign  tribunal,  and 
according  to  the  law  of  nations,  stands  con- 
fessed an  American  citizen.  In  every  part  of 

4.— Ramsey  v.  United  Ins.  Co.,  Oct.  Term,  1799, 
Sup.  Court,  N.  Y.  The  warranty  of  American  prop- 
erty held  not  complied  with  from  the  assured's 
domicile  being  in  a  belligerent  country,  though  it 
was  admitted  he  was  an  American  citizen.  MS., 
Kent,J. 

5.— Therefore,  a  warranty  of  a  smp  as  "American 
property,"  when  the  owner  resides  in  England,  is 
falsified  by  that  circumstance,  though  he  be  in  fact 
an  American  citizen.  So  a  British  subject,  domi- 
ciled in  America,  Is  considered  by  the  law  of  na- 
tions as  an  American  citizen.  Tabbs  v.  Bendelack,. 
4  Esp.  Rep.,  108. 
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insurance  law  the  same  principle  is  to  be 
found.  If  within  the  letter  of  the  clause  it  is 
enough.  A  ship  was  warranted  well  on  such 
a  day  ;  she  was  well  at  six,  but  lost  at  eight 
o'clock,  and  held  a  compliance.  (Blackhurst 
v.  Cockell,  3D.  &  E.,  360.)  So  here,  war- 
ranted the  property  of  an  American  citizen. 
Not  a  citizen  with  all  the  rights  and  privileges 
of  an  American  citizen  ;  not  even  a  naturalized 
citizen  ;  but  a  citizen  adequate  to  all  the  pur- 
poses of  protection  intended  by  the  warranty, 
a  citizen  de  facto,  though  not  de  jure.  I  am 
aware  the  ground  now  taken  is,  in  cases  like 
the  present,  perfectly  new.  It  is  not,  how- 
ever, a  ground  on  which  this  court  has  never 
trodden.  We  but  follow  their  footsteps  in 
other  causes.  In  Goold  et  al.  v.  Grade  (June 
Term,  1798),  under  a  clause  in  a  policy,  that  if 
an  assurance  was  effected  in  Europe,  the  pre- 
mium was  to  be  returned,  deducting  one  half 
percent,  it  was  held,  unanimously,  that  a  policy 
de  facto  was  within  the  meaning  of  the 
words,  and  the  insurer  exonerated,  though 
the  policy  was  void  ab  initio,  and  there- 
fore a  recovery  could  never  be  had.  So,  by 
Buller,  J. ,  in  Wilkinson  v.  Payne,  4  D.  &  E. ,  468, 
a  marriage  de  facto  was  said  to  be  sufficient  to 
entitle  to  recover  on  a  promissory  note. 

If,  however,  the  court  shall  be  against  us  on 
this  principle,  still  we  shall  contend  that  the 
citizenship  of  Peyton  is  substantiated  by  evi- 
dence in  the  cause. 

It  is  an  acknowledged  axiom  that  every 
man's  testimony  is  to  be  received  or  rejected  in 
toto.  You  cannot  cut  and  garble  it.  Take 
one  line,  if  it  suits  your  purpose,  and  then  re- 
ject the  next ;  his  alienage  is  before  the  court, 
from  his  own  confession,  and  so  is  his  natural- 
ization. If  you  believe  him  on  his  word  that 
he  was  an  alien  born,  you  must  believe  him  on 
his  word  that  he  has  been  naturalized  since. 
376*]  As  a  *man  is  charged,  so  he  shall  be 
discharged.1  If  his  own  declaration  is  to  de- 
termine him  an  alien,  his  own  declaration  shall 
show  him  an  alien  naturalized.  His  acknowl- 
edgment of  his  foreign  birth  is  nothing  more 
than  presumptive  evidence  of  his  being  now 
an  alien.  He  might  have  been  one  by  birth, 
and  yet  have  become  a  citizen  at  the  Declara- 
tion of  Independence.  General  Gates,  Gov- 
ernor Clinton,  Washington  himself,  were  all 
aliens  by  birth  ;  being,  therefore,  born  an  alien 
is  no  more  than  presumption  of  his  being  so 
now,  and  presumption  may  always  be  rebutted 
by  presumption.  (Tysen,  v.  Clark,  3  Wils., 
541  ;  Runn.,  Eject.,  262.)  Allowing  then,  for 
argument's  sake,  the  declaration  of  having 
been  naturalized  to  be  laid  aside,  what  pre- 
sumption does  the  case  afford  to  counteract 
this  presumptive  evidence  of  alienage.  First, 
there  is  a  general  reputation  of  the  plaintiff's 
being  a  citizen.  It  will  not  be  denied  that  in 
many  instances,  reputation  is,  of  itself,  good 
testimony.  It  is  adequate  to  establishing  a 
pedigree  or  a  marriage.  (Per  Holt,  Ch.  J.,  in 
Dr.  Harcourt's  case.)  Yet  in  each  of  those, 
certificates  may  be  adduced,  and  the  doctrine 

1. — Therefore,  where  an  objection  to  the  compe- 
tency of  a  witness  arises  out  of  an  answer  on  his 
cross-examination,  he  may,  in  the  same  manner, 
restore  himself  to  competence  by  showing  the  disa- 
bility removed.  Butcher's  Company  v.  Jones,  1  Esp. 
Rep.,  160.  So  if  on  his  voir  dire.  Botham  v.  Swing-- 
ler,  Id.,  164. 
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of  Holt  is  now  allowed  in  England,  though 
registers  in  both  those  cases  are  ordained  by 
statute  law,  and  certificates  of  each  may  ber 
and  are  every  day,  adduced.  So  to  ascertain 
who  was  the  patron  of  a  living,  in  The  Bishop 
of  Meath  Lord  Belfield  (1  Wils.,  215),  presump- 
tion was  allowed.  If  ever  there  was  a  country 
in  which  presumption  of  citizenship  ought  to 
be  conclusive  it  is  this.  I  may  again  instance 
General  Washington,  nay,  your  honors  who 
now  sit  on  the  bench  have  nothing  else  to  offer; 
you  have  no  naturalization,  no  document  to 
show,  but  the  places  you  fill,  and  general  repu- 
tation would  give  to  you  the  character,  and 
to  your  children  a  title  to  the  estates  you  may 
leave.  So  with  Peyton,  were  he  to  die  to-mor- 
row, his  issue  would  take  his  real  estate,  in 
right  of  his  citizen  father.  Shall,  then,  hi* 
reputation  of  citizenship  be  good  to  support  a 
claim  to  land,  and  yet  be  inadequate  to  one 
against  an  underwriter  ?  Are  three  fourths 
of  the  community  to  be  cut  off  from  the  only 
mode  by  which  they  ever  had,  or  can  have,  a 
possibility  of  substantiating  their  right  to  the 
American  *name  ?  If  more  proof  be  [*377 
required  of  the  plaintiff's  citizenship,  it  i& 
afforded,  and  that  by  the  case  itself. 

Before  it  is  attempted  to  evince  this.  I  shall 
beg  leave  to  lay  down  three  maxims  : 

1st.  That  all  things  done  are  presumed  to- 
be  rightly  done.  (Griffin  v.  Stanhope,  Cro. 
Jac.  354  ;  Rex  v.  Mori-is,  2  Burr.,  1189  •  1 
Wis.,  275.) 

2d.  That  situations  occupied  shall  be  sup- 
posed to  be  legally  filled.  (Lord  Halifax's 
case,  Bull.  N.  P.,  298;  Lord  Purbeck's  case, 
cited,  Cowp.,  109.) 

3d.  That  fraud  and  misconduct  shall  be  im- 
puted to  no  man.  (Chattle  v.  Pound,  Gilb.  L. 
Ev.,  103.)  If  necessary,  I  shall  first  substantiate, 
and  then  apply  these  principles. 

LEWIS,  Ch.  J.  The  principles  will  not,  I 
fancy,  be  disputed. 

Mr.  Caines.  In  order  to  apply  them,  it  will 
be  incumbent  to  advert  to  the  testimony  in  the 
case. 

It  is  evidence  that  the  plaintiff  commanded 
an  American  vessel  carrying  guns.  In  order 
to  capacitate  him  for  this  command,  he  must 
have  been  antecedently  proved,  to  the  satisfac- 
tion of  the  officers  in  the  custom-house,  an 
American  citizen  ;  for  none  but  an  American 
citizen  could  occupy  such  a  station.  If  so, 
then  we  are  fully  within  two  of  the  maxims  ; 
we  have  complied  with  their  letter  and  their 
spirit ;  it  is,  therefore,  to  be  presumed  that 
what  has  been  done  was  rightly  done,  and  that 
the  situation  which  Peyton  did  fill  was  legally 
occupied.  The  inference,  consequently,  be- 
comes clear  as  day  that  the  plaintiff"  is  an 
American  citizen.  If  we  hesitate  for  a  mo.- 
ment  in  pronouncing  him  so,  we  violate  every 
one  of  those  three  maxims  which  have  already 
been  conceded.  First,  we  must  presume  that 
what  was  done  was  not  rightly  done  ;  second, 
that  the  station  filled  by  the  plaintiff  was 
not  legally  occupied.  \V  e  cannot  even  stop 
here  ;  we  must  go  on,  and  not  only  presume 
fraud  and  misconduct,  but  take  for  granted 
perjury  upon  perjury  ;  all  the  penalties  of  The 
register  act  incurred,  and  long  connected  sys- 
tem of  false  swearing,  as  if  by  vocation. 
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These  are  the  mild  inferences  suggested  on  the 
part  of  the  defendants  ;  they  are  such  as  your 
honors  will  surely  never  make  ;  we  trust  we 
an-  peculiarly  justified  on  asking  for  those  for 
878*]  *  which  we  contend,  because  when 
reputation  is  accompanied  with  facts,  it  is 
.good  evidence.  (Per  Grose,  J.,  in  lioe  v. 
Parker,  5  D.  &  E.,  32.)  Here,  then,  was  repu- 
tation accompanied  with  the  fact  of  Peyton's 
having  commanded  an  American  armea  ves- 
sel. His  citizenship  is,  therefore,  established: 

1st.  By  his  domicile  and  employ. 

2d.   By  the  evidence  of  White. 

3d.    By  reputation. 

4th.  By  reputation  accompanied  with  facts. 

5th.  By  necessary  and  unavoidable  presump- 
tion. 

The  last  point  is  confined  to  the  vessel,  and 
resolves  itself  into  the  abandonment  having 
been  made  too  late,  and  after  an  acquittal.  It  will 
be  sufficient  on  this  to  remark,  that  whenever  a 
1  egal  right  becomes  once  vested ,  and  is  exercised , 
subsequent  occurrences  do  not  affect  it.  On 
the  capture,  the  plaintiff  had  a  right  to  aban- 
don ;  the  acquittal  of  the  vessel,  as  it,  does  not 
appear  to  have  been  known  when  the  abandon- 
ment was  made,  cannot  invalidate  the  right. 
The  only  question,  then,  is,  whether  it  was  in 
due  season.  (See  ante,  53  ;  Muir  v.  Unit.  Ins, 
Co. ,  note  a.) 

On  looking  at  the  dates  of  the  different  cir- 
cumstances, it  will  be  found  that  there  was  an 
intervention  of  only  twenty-nine  days  from  one 
period  to  the  other.  This,  it  is  presumed,  cannot 
be  deemed  too  great  a  length  of  time,  consider- 
ing that  the  news  of  the  capture  must  have  trav- 
eled from  the  Bahama  Islands  to  Charleston, 
and  from  thence  to  New  York.  Upon  every 
ground,  therefore,  it  is  trusted  the  verdicts 
that  have  been  rendered  will  be  confirmed. 

Mr.  Pendleton,  in  reply.  The  cases  of  Bar- 
low v.  Vowel,  George  v.  Pearce,  and  Rex  v.  Fox, 
proceed  on  this  ground:  that  a  person  who  is 
a  witness  shall  not,  by  a  subsequent  act  of  his 
own,  deprive  others  of  the  benefit  of  his  testi- 
mony.1 The  principles  of  admissibility  are  no 
where  better  laid  down  than  in  Omichund  v. 
Barker*  There  is  no  instance  of  a  person  not 
a  citizen  by  bir.th  or  naturalization,  being  held 
an  American  citizen  ;  and  as  to  the  inference 
from  his  employ,  he  may  qualify  himself  to  be 
a  master  of  a  vessel  by  his  own  oath.  None 
379*]  of  our  objections  *have  been  answered. 
In  particular,  that  against  parol  evidence  of 
the  register,  for,  if  Congress  chooses  to  make 
it  a  record,  this  court  cannot  deny  it  all  the 
privileges  of  one. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court.  These  are  motions  for  new  trials  on 
the  part  of  the  defendants,  and  among  the  ob- 
jections to  the  verdict  it  is  alleged  that  George 
White,  who  was  examined  for  the  plaintiffs, 
was  an  incompetent  witness.  This  objection 
appears  to  me  to  be  well  taken.3  He  was  a 
creditor  of  the  plaintiffs,  who  had  given  him 
an  order  on  his  agent,  Thomas  Napier,  for  the 

1. — That  is  the  true  point  of  the  decisions. 

2.— That  case  groes  only  to  the  admissibility  of 
deists,  not  believing  in  the  Christian  religion.  The 
proper  question  on  this  point  is,  "  Do  you  believe  in 
God,  the  obligation  of  an  oath,  and  a  future  state 
of  rewards  arid  punishments."  Rex  v.  Taylor,  P.  11. 
See  also  Rex  v.  Gilhara,  1  Esp.  Rep.,  285. 

3.— See  Code  of  Procedure,  sec.,  398. 
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amount  of  his  debt,  to  be  paid  out  of  the 
moneys  to  be  recovered  on  the  policies  upon 
which  those  suits  were  brought,  and  hail 
promised  him  the  debt  should  be  paid  out  of 
the  same.  This  order  was  not  accepted,  but 
the  witness  said  "he  expected  to  be  paid  ac- 
cordingly." He  added,  that  whether  the  plaint- 
iff recovered  or  not,  he  should  look  to  him  for 
payment,  as  his  right  did  not  depend  on  the 
event  of  the  suit.  Here  was  an  interest,  in  our 
opinion,  sufficiently  direct,  and  dependent  on 
the  event  of  the  cause  in  favor  of  the  witness, 
to  render  him  incompetent.  The  order  he  had 
obtained  amounted  to  an  assignment  of  this 
property  to  the  extent  of  his  demand  ;  and  the 
agent,  after  its  exhibition  to  him,  would,  at  his 
peril,  have  parted  with  it  to  the  plaintiff,  or  to 
any  other  person.  It  is  not  a  satisfactory 
answer  to  this  difficulty  to  say  that  White  still 
retained  his  remedy  against  the  plaintiff  if  this 
fund  failed.  If  a  bond  be  assigned,  with  a 
covenant  on  the  part  of  the  obligee  or  assignor 
that  he  will  pay  its  amount  in  case  it  be  not 
recovered  from  the  obligor,  would  the  court 
permit  the  assignee  to  be  a  witness  in  a  suit  on 
that  bond  ?  I  think  not  ;  and  yet  I  perceive 
no  great  difference  in  the  cases.  Nor  will  it 
answer  to  say  that  Napier  may  have  had  a 
right  to  appropriate  this  money  in  another 
way.  This  might  have  been  shown  on  his  ex- 
amination ;  as  this  was  not  done,  we  are  not 
now  to  presume  it  contrary  to  the  expectations 
of  the  witness  himself,  which,  no  doubt,  arose 
from  promises  made  to  him  by  the  agent ; 
for  without  some  assurance  of  the  kind,  he 
would  have  abandoned  *every  hope  [*38O 
from  that  quarter.  No  doubt  can  be  enter- 
tained of  Napier's  being  the  plaintiff's  agent 
to  recover  this  money.  The  bill  was  drawn 
on  him  to  pay  out  of  this  fund,  which  implies 
an  authority  to  receive  it.  He  had  the  policies, 
for  he  made  the  abandonment,  and  the  case  it- 
self gives  him  that  appellation.  It  was  also 
said  on  the  argument  that  it  was  not  certain 
the  agent  would  ever  receive  these  funds,  and 
until  that  was  the  case,  White  could  have  no 
claim  on  them.  For  this  very  reason  he  had 
an  interest  to  place  them  in  the  agent's  hands, 
that  his  debt  might  be  satisfied  out  of  them. 
It  is  certainly  dangerous  to  permit  a  person 
who  has  an  interest,  or  who,  on  good  grounds, 
thinks  he  has  an  interest,  in  a  particular  fund, 
to  testify  concerning  it.  In  case  of  the  insol- 
vency of  Peyton,  there  can  be  but  little  doubt 
that  he  might  have  compelled  the  agent  in  a 
court  of  equitv,  to  pay  his  whole  demand  out 
of  this  money"  (1  Ves.,  332.) 

If  a  man  promise  a  witness  that  if  he  re- 
covers lands,  he  shall  have  a  lease  of  them, 
this  excludes  his  testimony.  (2  Keb.,  576.) 
So  if  a  person  be  promised  payment  out  of  the 
sum  in  controversy,  which  is  the  case  here,  he 
ought  to  be  excluded,  unless  he  will  release4 
such  interest.  As  that  was  not  done  here,  the 
court  is  of  opinion  a  new  trial  ought  to  be  had, 
with  costs  to  abide  the  event  of  the  suit. 

4.— The  principle  on  which  a  release  makes  a  wit- 
ness  competent  is,  that  it  destroys  his  interest  in  the 
suit,  or  liability  to  the  par-ties  to  it.  When,  there- 
fore, it  will  not  have  that  effect,  the  witness  con- 
tinues inadmissible ;  as  a  bankrupt  under  a  second 
commission,  though  he  release  his  interest  in  the 
estate,  unless  it  has  paid  15s.  in  the  pound,  for  he 
has  an  interest  ii\  increasing1  his  estate  to  that 
CAINES'  REPS.,  1. 
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LEWIS,  Ch.  J.  There  is  no  difference 
#mong  us  in  this  cause,  but  on  the  point  on 
which  the  court  have  set  aside  the  verdict,  viz: 
the  competency  of  Mr.  White,  the  witness  pro- 
duced on  the  part  of  the  plaintiff.  I  do  not 
concur  in  the  opinion  that  he  was  incompetent. 
The  bill  drawn  in  his  favor  on  Napier,  the 
agent,  has  never  been  accepted,  nor  has  the 
fund  out  of  which  it  was  to  be  paid  ever  come 
to  his  hands.  White,  then,  in  my  conception, 
had  no  interest  in  this  fund.  The  doctrine  of 
lien  has  never,  that  I  know  of,  been  extended 
so  far  as  to  vest  an  interest  in  one  man  a  fund 
which  may  or  may  not  come  into  the  hands  of 
another.  Neither  of  the  cases  relied  on  go  to 
such  extent.  In  Row  v.  Dawson,  Swinburn 
was  in  possession  of  the  fund,  and  Lord  Hard- 
wicke  considered  the  bill  of  Gibson  as  an 
•38 1*]  assignment  to  the  amount  of  *the  draft. 
In  Powell  v.  Gordon,  the  witness  was  himself 
the  agent  who  was  to  receive  the  fund,  by 
virtue  of  a  special  power  for  the  purpose, 
and  refused  to  let  it  go  into  the  hands  of  an- 
other, which,  had  he  assented  to,  would,  we 
are  to  inf  er.have  established  his  competence.  In 
our  case  the  power  was  in  the  hands  of  a  third 
person  already ;  and,  therefore,  within  the 
.spirit  of  the  decision  in  Powell  v.  Gordon, 
White  was  a  competent  witness. 

New  trial  ordered. 

Cited  in— 12  Johns.,  347 ;  13  Johns.,  471 ;  1  Edw.,  397 ; 
54  N.  Y.,  15 ;  61  N.  Y.,  258 ;  1  Barb.,  662 ;  2  Hall,  183, 
525 ;  3  Wash.,  59. 


THE  PRESIDENT,  DIRECTORS  AND  COM- 
PANY OF  THE  UNION  TURNPIKE 
ROAD  ^ 

JENKINS. 

THE  SAME 

•». 
THE  SAME,  in  three  other  Actions. 

1.  Corporation — Subscription —  Validity — Notes 
of  Stock  Taken.  2.  Id.— Id.— Sufficient  Calls 
for  Installments.  3.  Amendment  of  Verdict — 
Arrest  of  Judgment. 

The  president  and  directors  of  a  company,  wnen 
legally  chosen,  are  the  proper  persons  to  execute 
acts  ordered  to  be  done  by  the  president,  directors 

amount,  in  order  to  discharge  his  future  effects. 
Kennet  v.  Greenwollerg,  Peake's  Gas.,  3.  So  a  per- 
son who  appears  from  the  testimony  in  the  cause 
to  be  a  partner  with  the  defendant,  but  not  sued, 
cannot,  by  a  release  from  the  defendant,  be  made 
a  witness  for  him.  because  though  such  release 
would  discharge  his  contributory  liability  to 
the  defendant  at  law,  he  would  still,  in  case 
of  the  defendant's  death  or  insolvency,  remain 
liable  in  equity  to  the  plaintiff.  Cheyne  v.  Koops, 
4  Esp.  Rep.,  112.  Contra,  Young  v.  Bairner,  1 
Esp.  Rep.,  103.  It  follows,  that  when  a  witness  is 
liable  to  the  party  for  whom  called,  he  cannot  testify 
without  a  release  from  such  party ;  as  an  owner  of 
«  house,  called  by  a  plaintiff  who  has  done  work 
upon  it,  to  show  that  the  defendant  is  liable,  in 
virtue  of  a  contract  for  a  certain  sum,  to  make  all 
the  repairs  and  pay  the  workmen  (New  v.  Chidgey, 
Peake  s  Gas.,  98),  or  a  barge-master  for  a  shipper, 
in  an  action  for  occasioning  the  loss  of  his  goods 
by  sinking  the  barge  (Spilty  v.  Bowens,  I  Ma.,  53), 
or  an  owner  of  a  ship  to  prove  her  seaworthy  in  an 
action  against  an  underwriter  (Rotheroe  v.  Elton, 
Ibid.,  84),  or  a  captain  of  a  vessel,  to  prove  for  an 


and  company,  and  a  promise  to  pay  as  the  latter 
may  order,  is  broken  by  not  paying,  according  to 
the  order  of  the  president  and  directors. 

The  interest  acquired  by  subscribing  for  shares  in 
the  stock  of  an  incorporated  company,  is  a  good  con- 
sideration to  support  an  action  against  the  subscri- 
ber. The  promise  to  pay  in  such  cases  as  the  presi- 
dent, directors  and  company  may  order,  is  not  such 
a  promise  as  will  support  an  action  for  a  promissory 
note. 

Where  there  are  some  good  counts  and  some  bad, 
and  a  general  verdict  on  the  whole,  if  the  evidence 
has  been  on  the  good  counts  only,  the  verdict  may 
be  amended  from  the  judge's  notes,  after  notice  of 
motion  in  arrest  of  judgment. 

BY  an  Act  of  the  3d  of  April,  1801  (ch.  118), 
certain  persons  were  incorporated,  for  the 
purpose  of  improving  the  road  from  New  Leb- 
anon to  Hudson,  under  the  name  of  "  The 
President,  Directors  and  Company  of  the 
Union  Turnpike  Road." 

By  the  second  section  of  the  act,  it  is  ordered 
"  That  Robert  Jenkins  and  Elisha  Williams  be, 
and  they  are  hereby  appointed  commissioners, 
to  do  and  perform  the  several  duties  hereafter 
mentioned,  that  is  to  say,  they  shall,  on  or 
before  the  first  day  of  May  next,  procure  two 
books,  and  in  each  of  them  enter  as  follows  : 
We,  whose  names  are  hereunto  subscribed,  do, 
for  ourselves  and  our  legal  representatives, 
promise  to  pay  to  the  President,  Directors  and 
Company  of  the  Union  Turnpike  Road,  twenty- 
five  dollars  for  every  share  of  stock  in  the  said 
company  set  opposite  to  our  respective  names, 
in  such  manner  and  proportion  as  shall  be 
determined  by  the  said  president,  directors  and 
company;  and  every  subscriber  shall,  at  the 
time  of  subscribing,  pay  unto  either  of  the  said 
commissioners  the  sum  of  ten  dollars  for  each 
share  so  subscribed  ;  and  the  said  commis- 
sioners shall,  as  soon  as  one  thousand  shares 
have  been  subscribed,  cause  an  advertisement 
to  be  inserted  in  the  public  newspaper  printed 
in  Hudson,  giving  at  least  ten  days'  notice  of 
the  time  and  place  the  said  subscribers  shall 
meet  for  the  purpose  of  choosing  five  directors, 
who  shall  be  stockholders,  for  the  purpose  of 
managing  the  concerns  *of  the  said  [*382 
company  for  one  year;  and  the  day  of  choos- 
ing the  said  directors  shall  thereafter  be  the 
anniversary  day  of  choosing  directors  ;  and 
the  directors  elected  by  the  votes  of  the  stock- 
holders shall  immediately  proceed  to  the  choice 

underwriter,  where  the  loss  was  stated  to  be  by 
barratry,  that  the  acts  done  were  by  the  consent  of 
the  owners.  Bird  v.  Thompson,  1  Esp.  Rep.,  339. 
Observe,  that  a  release  by  one  joint  owner  will  ex- 
tinguish the  interest  of  all.  Hotchkiss  v.  Mitchell, 
4  Esp.  Rep.,  86.  Where  there  is  no  liability,  a  re- 
lease is  superfluous :  as  to  a  servant,  who  merely 
delivers  out  goods,  by  his  master  when  called  to 
prove  the  delivery.  Adams  v.  Davis,  3  Esp.  Rep., 
48.  A  grantor  with  warranty,  on  being  released  as  to 
his  covenants  by  his  grantees,  is  competent  to  prove 
as  well  as  disprove  fraud  in  his  deed.  Jackson  v. 
Frost  and  Haff,  6  Johns.  Rep.,  135.  A  late  case  has 
decided  that  a  husband  of  a  deceased  wife  may  be  a 
witness  for  her  adminsitrator  on  executing  a  re- 
lease to  him  of  all  the  witness's  right,  &c.,  in  what 
might  be  recovered  by  the  administrator  in  that 
suit.  Woods  v.  Williams,  9  Johns.  Rep.,  123.  If  the 
doctrine  in  Cheyne  v.  Koops  be  law,  there  would 
seem  to  be  an  interest  in  the  witness  susceptible  of 
release  only  by  the  defendant ;  the  costs,  if  the  suit 
were  determined  against  the  plaintiff,  out  of  the 
estate  of  the  wife,  to  which  the  husband  was  enti- 
tled. 


NOTE. — Preliminar)/  Deposits— When  Essential  to 
the  Validity  of  a  Subscription— When  Intention  to 
Form  a  corporation  goes  into  Effect. 

CAINES'  REPS.,  1.  N.  Y.  R.,  2. 


The  right  to  form  a  corporation  being  a  special 
privilege  conferred  only  bu  the  Legislature,  it  follows 
that  the  method  of  its  formation  and  the  validity  of 
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of  one  of  their  members  for  president ;  and  the 
said  president  and  directors  shall  and  may 
meet  from  time  to  time,  at  such  time  and 
place  as  they  may,  by  their  by-laws,  direct, 
and  shall  have  power  to  make  such  by-laws, 
rules,  orders  and  regulations,  not  inconsistent 
with  the  constitution  of  this  State  or  the  United 
States,  as  shall  be  necessary  for  the  well  order- 
ing of  the  affairs  of  the  said  corporation  :  pro- 
vided that  at  the  election  of  the  directors,  every 
person  shall  have  a  number  of  votes  equal  to 
the  number  of  shares  owned  by  such  person, 
if  such  number  shall  not  exceed  fifty,  and  one 
vote  for  every  three  shares  owned  by  such 
person,  exceeding  fifty." 

By  the  last  section  it  is  enacted,  "That  it 
shall  be  lawful  for  the  said  directors  to  call  for 
and  demand  of  and  from  the  stockholders  re- 
spectively, all  such  sums  of  money  by  them 
subscribed,  or  to  be  subscribed,  at  such  times 
and  in  such  proportions  as  they  shall  see  fit, 
under  pain  of  forfeiture  of  their  shares,  and 
of  all  previous  payments  made  thereon,  to  the 
said  president,  directors  and  company." 

The  defendant  had  subscribed  for  280  shares, 
but,  at  the  period  of  writing  his  name  in  the 
the  book,  as  directed  by  the  first  section,  the 
ten  dollars  therein  ordered  to  be,  at  that  time, 
paid,  were  neither  so  paid  nor  were  demanded. 
Two  orders  for  paying  in  five  dollars  on  each 
share  subscribed,  were  made,  with  which  the 
defendant  refused  to  comply,  and  for  their 
amount  the  present  actions  were  brought. 

The  first  count  in  the  declaration  stated  the 
passing  of  the  act,  and  incorporting  the  com- 
pany. It  also  set  forth  the  second  section, 
omitting,  however,  that  part  requiring  the  pay- 
ment of  the  ten  dollars  on  each  share  at  the 
time  of  subscription  ;  it  went  on  averring  the 
compliance  with  the  requisites  of  that  section, 
the  subscription  of  the  defendant,  and  of  2,900 
shares  ;  it  is  stated  the  election  of  a  president 
383*]  and  *director,  and  two  orders  made 
by  them  for  payment  of  two  installments  of 
five  dollars  cash  on  each  share  subscribed, 
notice,  and  by  reason  whereof,  &c. 

The  second  count  was  in  these  words : 
"And  whereas  also  the  said  Thomas  Jenkins, 
on  the  7th  day  of  April,  1801,  at  the  city  of 


Albany,  in  the  County  of  Albany,  made  his 
certain  promissory  note  in  writing",  by  him,  in 
his  own  proper  handwriting  subscribed,  the 
date  whereof  is  on  the  same  day  and  year 
aforesaid  ;  whereby  the  said  Thomas  promised 
for  himself  and  his  legal  representatives  to  pay 
the  President,  Directors  and  Company  of  the 
Union  Turnpike  Road,  the  sum  of  twenty-five 
dollars  for  every  share  of  stock  set  opposite  to 
his  name,  in  such  manner  and  proportion,  and 
at  such  time  and  place  as  should  be  deter- 
mined by  the  said  president,  directors  and  com- 
pany ;  and  the  said  Thomas  did  then  and  there 
set  opposite  to  his  name  '  fifty  shares,'  with  an 
averment  of  their  determining  that  he  should 
pay  five  dollars  on  each  on  the  10th  of  Septem- 
ber then  next,  with  notice,  liability  and  as- 
sumption." 

The  third  count  was  in  the  same  form  on  a 
promissory  note,  for  280  shares. 

The  causes  were  tried  at  the  Albany  circuit, 
in  January  last,  and  general  verdicts  found 
for  the  plaintiffs. 

After  this  the  defendant  gave  notice  of  mov- 
ing in  arrest  of  judgment,  and  assigned  the 
following  reasons: 

1st.  That  the  first  counts  in  the  declarations 
in  the  said  causes,  being  founded  upon  the 
statute,  do  set  forth  that  the  said  defendant  at 
the  time  of  subscribing  the  said  subscription, 
paid  to  the  said  commissioners  the  ten  dollars 
|  on  each  share  by  him  subscribed,  according  to 
the  regulations  of  the  said  act,  and  that  it  ap- 
pears by  the  said  counts  that  the  commissioners 
therein  named  did  not,  as  soon  as  1,000  shares 
were  subscribed,  in  the  manner  directed  by  the 
said  act,  proceed  to  give  the  notice  by  the  said 
act  required,  for  the  purpose  of  choosing  di- 
rectors, and  that  no  order  and  determination 
of  the  president,  directors  and  company,  in 
the  said  declarations  mentioned,  is  stated  in 
said  first  counts,  for  the  payment  of  any 
*money,  upon  the  shares  of  stock  [*384 
therein  mentioned  to  have  been  subscribed  ;  so- 
that  the  defendant  never  became  liable  to  pay 
any  such  money,  and  that  the  promises  in  the 
said  first  counts  stated,  are  void  for  want  of 
consideration. 

2d.    That  the  second  and  third  counts  in 


the  membership  contract,  depend  upon  the  act 
permitting  its  formation.  People  v.  Utica  Ins.  Co., 
15  Johns.,  386 ;  Thompson  v.  People,  23  Wend.,  579 ; 
Bissel  v.  Ry.  Co.,  22  N.  Y.,  285 ;  Paul  v.  Virginia,  8 
Wall.,  181 :  Bank  v.  Earle,  13  Pet.,  595 ;  State  v.  Brad- 
ford, 32  VI.,  53. 

Wliere  statutes  authorizing  the  formation  of  cor- 
porations require  a  deposit  of  a  certain  amount  upon 
each  share  subscribed  to  the  capital  stock,  actual 
payment  of  the  deposit  is  essential  to  the  validity  of 
the  subscription,  and  without  it  neither  party  is 
bound  by  such  subscription.  But  actual  payment 
at  any  time  before  organization  is  sufficient.  See 
1  Cai.  Cases  in  Error,  86,  for  the  reversal  of  the  prin- 
cipal case  on  this  ground.  Also,  Highland  Turnpike 
Co.  v.  McKean,  11  Johns,  98 ;  Goshen  Turnpike  Co. 
v.  Hurtin,  9  Id..  218;  O.  C.  &  R.  Ry.  Co.  v.  Walley,  34 
How.  Pr.,  65 ;  O.  R.  &  C.  Ry.  Co.  v.  Frost,  21  Barb., 
542 ;  Ry.  Co.  v.  Mason,  16  N.  Y.,  451 :  Beach  v.  Smith, 
28  Barb.,  254;  Excelsior  Grain  Binding  Co.  v.  Stayner, 
61  How.  Pr.,  456 ;  Boyd  v.  P.  B.  Ry.  Co.,  90  Pa.  St.,  169 ; 
Fiser  v.  M.  C.  Ry.  Co.,  32  Miss.,  359 ;  Taggart  v.  W. 
Md.  Ry.  Co.,  24  Md.,  588;  Wood  v.  Ry.  Co.,  32  Ga., 
273 ;  People  v.  Ry.  Co.,  45  Cal.,  306 ;  Ryder  v.  Alton  & 
S.  Ry.  Co.,  13  111.,  516 ;  State  Ins.  Co.  v.  Redmond,  1 
McCreary  C.  Ct.,  308. 

It  has  sometimes  beenheld,  that,  under  such  statutes, 
the  payment  of  deposit  might  be  waived  bj/  the  com- 
pany, on  the  ground  that  it  was  for  its  benefit,  and 
not  for  the  benefit  of  the  public  or  creditors  of  the 
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company.  Commonwealth  v.  Westchester  Ry.  Co.* 
3  Grant's  Cos.,  200;  O.  C.  &  R.  Ry.  Co.  v.  Walley,  34 
How.  Pr.,65 ;  Same  Co.v.  Frost,  21  Barb.,  542 ;  Mitchell 
v.  Rome,  &c.,  Ry.  Co.,  17  Ga?;  574 ;  Henry  v.  V.  C.  Ry. 
Co.,  17  Ohio,  191 ;  111.  R.  Ry.  Co.  v.  Zimmer,  20  111.,  656 ; 
Home  Ins.  Co.  v.  Sherwood,  72  Mo.,  461 ;  Piscataqua 
Ferry  Co.  v.  Jones,  39  N.  H.,  491. 

As  a  general  rule,  a  subscriber,  who  has  accepted 
and  enjoyed  the  privileges  of  membership,  cannot 
deny  the  legal  organization  of  the  corporation. 
Phoenix  W.  Co.  v.  Iflirtger,  07  N.  Y.,  294 ;  D.  C.  M.  Co. 
v.  Davis,14  Johns,  238 ;  M.  D.  Co.  v.  Gray,  30  Me.,  547 ; 
Ry.  Co.  v.  Wilson,  22  Conn.,  435;  Pittsburgh,  &c., 
Ry.  Co.  v.  Stewart,  41  Pa.  St.,  54. 

Under  statutes  authorizing  the  formation  of  a  cor- 
poration when  the  capital  stock  shall  he  subscribed* 
the  intention  to  form  such  corporation  goes  into 
effect  as  soon  as  the  stock  is  subscribed.  No  formal 
act  is  necessary  to  the  existence  of  the  corporation, 
and  the  subscriber  becomes  a  stockholder  independ- 
ent of  the  issue  of  a  certificate  of  shares  to  him. 
Northern,  &c.,  Ry.Co.  v.  Miller,  10 Barb.,  260;  Spear 
v.Crawford,  14  Wend.,  20;  Ry.  Co.  v.  Mason,  16  N. 
Y.,  451 ;  Burr  v.  Wilcox,  22  Id.,  551 ;  Becket  v.  Hous- 
ton, 32  Ind.,  398 ;  P.  Ry.  Co.  v.  Hughes,  22  Mo.,  291 ; 
Phoenix  W.  Co.  v.  Badger,  67  N.  Y.,  298;  Chester 
Glass  Co.  v.  Dewey,  16  Mass.,  94 ;  Haynes  v.  Brown, 
36  N.  H.,  545;  N.  H.  C.  Ry.  Co.  v.  Johnson,  30  Id., 
39P, 
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the  declaration  in  the  said  causes,  are  found- 
ed on  agreements  or  promises  in  writing 
between  the  parties,  as  on  a  note  of  hand, 
which  is  not  within  the  statute,  &c.,  and  that 
the  said  counts  do  not  set  forth  any  good  or 
valid  consideration,  upon  which  the  said  agree- 
ments in  writing  were  made  and  given. 

Immediately  after  service  of  notice  of  the 
above  reasons  in  arrest  of  judgment,  on  an 
affidavit  stating  that  the  evidence  offered  at 
the  trial  was  under  the  first  counts  in  the 
declarations  and  calculated  to  support  them  in 
particular  (the  second  and  third  counts  not 
being  read  to  the  jury,  nor  referred  to  by  the 
counsel),  the  plaintiffs  gave  notice  of  a  motion 
to  amend  the  verdicts  in  the  several  suits  from 
the  judge's  notes,  so  as  to  make  them  apply 
only  to  the  first  counts  in  the  several  declara- 
tions, and  to  enter  verdicts  on  the  second  and 
third  counts  for  the  defendant,  and  to  amend 
the  postea  and  rules  for  judgment  entered 
thereon  in  conformity  to  such  order  as  the 
court  might  make.  Both  motions  (that  for 
arresting  the  judgment  and  that  for  amending 
the  verdict)  were  brought,  on  together. 

Mr.  Champlin,  for  the  defendant.  The  first 
objection  is,  that  the  ten  dollars,  ordered  by 
the  act  to  be  paid,  were  not  so  done.  The 
contract,  then,  on  which  the  action  is  founded, 
is  not  according  to  the  order  of  the  statute. 
In  the  next  place,  the  orders  stated  by  the 
declaration  to  have  been  made  for  payment  of 
the  sums  demanded,  are  not  in  pursuance  of 
the  law.  By  that,  the  order  is  to  be  by  the 
president,  directors  and  company  ;  the  declara- 
tion sets  forth  one  by  the  president  and  di- 
rectors only.  This  is  fatal,  for  as  the  plaintiffs 
have  a  particular  authority,  they  ought  to 
show  a  strict  literal  compliance  with  the  law 
by  which  they  are  authorized.  If  they  have  a 
right  to  omit  the  company  in  their  orders,  they 
may  the  directors,  and  so  the  president  alone 
may  govern  the  affairs  of  the  corporation. 
The  two  last  counts  are  plainly  bad  ;  they  are 
385*]on  promissory  *notes,  under  the  statute, 
where  those  notes  appear  to  depend  on  a  con- 
tingency. The  declarations,  therefore,  on 
them,  cannot  be  maintained.  (Carlos  v.  Fan- 
court,  5  D.  &  E.,  482.)  For  a  note  on  a  con- 
tingency is  not  a  note  within  the  statute.  Not 
that  such  a  note  cannot  be  declared  on,  but 
then  it  must  be  as  special  agreement,  and  the 
consideration  set  out.  As  to  the  notice  to 
amend,  it  is  before  the  court ;  they,  perhaps, 
will  not  be  disposed  to  allow  it.  We  object, 
however,  that  the  application  is  too  late,  be- 
cause a  term  has  intervened,  and  the  evidence 
which  was  given  in  one  count  would  equally 
apply  to  all.  Yet  if  we  are  wrong^  in  this,  if 
the  court  should  give  leave  to  amend,  they  will 
not  do  it  without  ordering,  at  the  same  time,  a 
new  trial.  (Tomlinson  v.  Blacksmith,  7  D.  & 
E.  132.') 

Messrs.  Williams  and  W.  W.  Van  Ness,  con- 
tra. The  application  on  the  part  of  the  plaint- 
iffs is  to  amend  the  verdict  from  the  notes 
of  the  judge,  so  as  to  apply  the  evidence  to 

1.— In  that  case  the  amendment  was  by  altering  the 
verdict  from  a  small  to  a  larger  sum ;  which  amend- 
ment  was  moved  for,  on  the  face  of  the  declaration. 
The  court,  said,  in  fact,  we  cannot  load  the  defend- 
ant with  more  than  the  jury  of  his  country  has 
determined,  without  sending  him  back  to  another 
jury. 
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the  first  count  only,  and  to  enter  verdicts  for 
the  defendant  on  the  second  and  third.  It  is 
evident  that  the  testimony  could  have  gone 
only  to  the  first,  for  the  two  last  are  stated 
simply  as  contracts,  though  the  form  be  some- 
what like  that  on  a  note  of  hand.  They  were 
engagements  to  an  organized  company ;  and  it 
was  only  in  relation  to  that  company  that  they 
were  ta'ken ;  they  must,  therefore,  comport 
with  the  defendant's  liability  to  that  company, 
under  the  first  count.  When  a  general  verdict 
is  given,  it  is  almost  of  course  to  amend,  if 
that  verdict  does  not  correspond  with  the 
judge's  notes.  (3  D.  &  E.,  659.  )2  So  in  Ed- 
dowes  -v.  Hopkins,3  it  was  ruled  that  the  evi- 
dence be  only  on  a  good  or  consistent  count, 
and  there  be  others  bad  in  point  of  law,  a  gen- 
eral verdict  given  on  the  whole  declaration  shall 
be  amended  according  to  the  judge's  notes. 
Even  in  a  criminal  case  it  has  been  done,  and 
the  criminal  executed  according  to  the  amend- 
ment. (Grant  v.  Astle,  Doug.,  722.) 

In  slander,  it  is  true,  where  some  counts  are 
for  words  not  actionable,  and  others  for  words 
actionable,  on  a  general  verdict,  judgment  will 
be  arrested,  but  even  then  the  *court  [*38O 
will  order  a  venire  cte  now  (Beedle  v.  Hopkins, 
ante,  347),  to  assess  damages  on  the  good 
count.  An  application  like  the  present  is 
never  too  late.  In  1  D.  &  E.4  it  is  said  an 
amendment  will  be  ordered  even  after  error 
brought6  and  the  record  sent  back  from  the 
exchequer  chamber.  The  same  principle  is 
found  in  Taylor  v.  White/iead  (Doug.,  746). 6 
If  we  are  successful  on  the  point  of  amend- 
ment, all  objections  taken  to  the  second  and 
third  counts  are  at  an  end.  But  even  should 
these  be  objected  to,  we  contend  they  are 
good.  The  instrument  declared  on  is  an  en- 
gagement in  writing  by  which  the  defendant 
promised  to  pay.  The  being  a  note  in  writing 
is  enough,  and  purports  a  consideration, 
though  none  be  stated.  (2  Bl.  Com.,  446  ; 
Pittans  v.  Van  Mierop,  3  Burr.,  1670. ;) 

2.— Petrie  v.  Hannay.  There  are  two  issue  in  that 
case ;  the  verdict  was  on  one,  and  no  notice  taken  of 
the  other ;  the  amendment  was  allowed  after  error 
brought,  and  this  assigned  as  a  cause,  on  payment 
of  costs, 

3.— Doug.,  377.  See,  also,  Williams  v.  Breedon,  1 
Bos.  &  Pull.,  339. 

4. — Green  r.  Rennet,  783,  per  Buller.  J.  But  that 
case  does  not  apply  to  amendments  of  verdicts.  It 
relates  to  amending  mistakes  by  the  act  of  the 
clerk,  where  there  is  something  to  amend  by.  As  if 
he  enter  against  an  executor  judgment  tie  bonte 
proprtis,  instead  of  de  Axmfa  testator!*. 

5. — In  Dumond  v.  Carpenter  (2  Johns.  Rep.,  184), 
the  court  allowed  an  amendment  by  suggesting  the 
death  of  one  of  the  defendants  below,  after  error 
brought,  and  the  death  of  such  defendant,  before 
the  entry  of  interlocutory  judgment,  assigned  for 
error.  See  Richards  t'.  Brown,  Doug.,  114;  Hamil- 
ton v.  Holeomb  et  al,  1  Johns.  Cases,  29. 

6. — The  decision  referred  to  is  very  different.  A 
verdict  had  been  found  for  the  defendant,  a  motion 
for  a  new  trial  on  account  of  the  verdict's  being 
against  evidence  had  been  denied,  after  which  the 
plaintiff  obtained  a  rule  to  show  cause  why  he 
should  not  be  allowed  to  enter  up  judgment  on  that 
issue,  because,  notwithstanding  the  finding  of  the 
jury,  the  point  of  law  was  in  favor  of  the  plaintiff. 
The  court  said  this  being  a  motion  in  the  nature  of 
one  for  an  arrest  of  judgment,  was  never  too  late 
before  judgment  entered  up. 

7. — The  two  books  cited  will  certainly  warrant  the 
position  of  the  learned  counsel,  but  the  parts  re- 
ferred to  are  not  law.  In  Sharington  r.  Strotton 
(Plowd.,  a58),  it  is  said,  "  By  the  laws  of  this  land 
there  are  two  ways  of  making  contracts  or  agree- 
ments for  lands  and  chattels ;  the  one  is  by  words, 
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KENT,  J.  That  doctrine  has  been  com- 
pletely overruled  in  a  case  where  Skynner, 
Baron,  delivered,  in  the  House  of  Lords,  the 
unanimous  opinion  of  the  twelve  judges. 
(Bamnv.  Hughe*,  7  D.  &  E.,  350.) 
387*]  *Mr.  Van  Nesx.  A  written  contract, 
without  consideration,  may  be  declared  on  as 
it  is. 

LEWIS,  Ch.  J.  This  court  has  decided  that 
a  contract  merely  in  writing,  does  not  super- 
sede the  necessity  of  a  consideration. 

Mr.  WiUtams.  That  the  contract  was  not 
consummated  by  payment  of  the  ten  dollars  re- 
quired by  the  act,  is  also  urged  as  a  reason  why 
the  action  cannot  be  maintained,  but  surely 
the  commissioners  might  have  dispensed  with 
this.  As  to  the  objection  that  the  promise  was 
given  to  pay  such  sum  as  the  president,  direct- 
ors and  company  should  order ;  and  that  the 
order  was  only  by  the  president  and  directors, 
it  can  hardly  be  thought  the  defendant  ever 
hoped  to  rely  upon  it.  The  president  and 
directors  are  the  agents  of  the  company,  duly 
chosen  by  them  to  physically  and  legally  ex- 
press their  will.  The  order  made  by  the  pres- 
ident and  directors,  is  an  order  made  by  the 
company.  This  follows  necessarily,  for  the 
president  and  directors  are,  by  the  words  of 
the  law,  to  manage  the  concerns  of  the  com- 
pany, to  act ;  when  they  were  chosen,  the 
powers  of  the  company  to  act  were  transferred 
to  them,  and  this  being  under  the  letter  of  the 
statute,  they  were  the  only  persons  to  make  the 
order.  Had  it  been  complied  with,  the  defend- 
ant would  never  again  have  been  called  upon 
for  anything  paid  under  it. 

Mr.  Harison,  in  reply.  In  support  of  the  no- 
tice in  arrest  of  judgment,  nothing  can  be 
more  clear  than  that  where  entire  damages 
are  given,  and  one  count  is  bad,  the  judgment 
must  be  arrested.  But  in  this  declaration 
there  is  not  one  good  count,  and  this  is  appar- 
ent on  the  face  of  the  record  without  any  aid 
aliunde.  On  the  first  count  the  objection  as  to 
the  order  is  certainly  fatal.  The  act  operat- 
ing like  a  charter,  specifies  a  particular 
388*]  manner  in  which  *the  orders  or  the 
subscribers  are  to  be  made  ;  the  by-laws  of 
the  company  are  not  to  oppose  the  laws  of 
this  State,  or  the  laws  of  the  Union  ;  and  yet, 
supposing  the  company  to  have  authorized 
the  president  and  directors  to  make  orders  on 

which  is  the  inferior  method ;  the  other  is  by  writ- 
ing, which  is  the  superior.  And  because  words  are 
oftentimes  spoken  by  men  unadvisedly  and  without 
deliberation,  the  law  has  provided  that  a  contract 
by  words  shall  not  bind  without  consideration.  But 
where  the  agreement  is  by  deed  there  is  more  time 
for  deliberation ;  for  which  reason  they  are  received 
as  a  lien  final  to  the  party,  and  are  adjudged  to  bind 
the  party  without  examining'  upon  what  cause  or 
consideration  they  were  made."  The  reader  will 
observe  that  when  Plowden  speaks  of  contracts  by 
writing,  he  means  by  deed  under  seal.  This  is 
more  explicitly  declared  in  the  case  of  Rann  w. 
Hughes.  Baron  Skynner  there  says,  "  All  contracts 
are,  by  the  law  of  England,  distinguished  into 
agreements  by  specialty,  and  agreements  by  parol ; 
nor  is  there  any  such  third  class  as  some  of  the 
counsel  have  endeavored  to  maintain,  as  contracts 
in  writing.  If  they  are  merely  written,  and  not 
specialty,  they  are  parol,  and  a  consideration  must 
be  proved."  In  Pillans  i>.  Van  Mierop,  Wilmot,  J., 
argued,  that  if  a  stipulation,  which  was  only  by 
words,  was,  according  to  the  civil  law,  binding  with- 
out consideration,  a  fortiori,  so  must  be  an  agree- 
ment in  writing.  But  the  civil  law  itself  will  not 
•  warrant  this  reasoning.  The  obligatory  force  of  a 
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the  stockholders,  that  very  authority  can  In- 
supported  only  by  allowing  a  violation  of  tin- 
law  itself  by  which  the  company  is  incorpora- 
ted. If  one  branch  of  those  by  whom  a  spe- 
cific act  is  ordered  to  be  done,  can  be  dis- 
pensed with,  another  may,  and  there  is  no 
saying  how  far  this  principle  is  to  be  carried  ; 
no  power  can  be  exercised  under  the  statute 
but  what  is  created  by  it,  and  executed  in  the 
manner  it  prescribes.  On  the  point  of  consid- 
eration, the  authority  from  5  D.  &  E.  is  de- 
cisive ;  no  consideration  appears  by  the  dec- 
laration. The  amendment  asked  must  be  de- 
nied, because  it  is  evident  whatever  went  to 
support  the  first  count,  must  have  been  applica- 
ble to  the  second  and  third  counts,  which  were 
on  the  same  note  as  that  mentioned  in  the  first: 
if  so,  Eddowes  v.  Hopkins,  relied  on  by  the 
plaintiffs,  shows  the  amendment  cannot  be 
granted. 

RADCLIFF,  J.,  delivered  the  opinion  of  the 
court.  In  this  case  there  is  a  motion  in  arrest 
of  judgment,  founded  on  objections  made  to 
all  the  counts  in  the  declaration. 

The  counts  are  three  in  number,  and  the  ob- 
jections which  apply  to  all  are, 

1st.  That  the  promise  or  contract  set  forth  in 
the  declaration  is  void  for  want  of  considera- 
tion, and  connected  with  this  is  another  ob- 
jection, which  was  distinctly  urged,  that  the 
first  installment  of  ten  dollars  not  being  paid, 
the  contract  was  incomplete  and  not  obli- 
gatory on  the  company,  and  therefore  also 
void. 

3d.  That  the  commissioners  appointed  by  the 
act  did  not,  as  soon  as  1,000  shares  were  sub- 
scribed, g^ive  the  notice  required  by  the  act  to 
choose  directors. 

3d.  That  no  order  or  determination  of  the 
president,  directors  and  company,  requiring 
the  payment  of  the  installment  in  question,  is 
stated  in  the  declaration  to  have  been  made. 

*4th.  To  the  second  and  third  [*389 
counts  there  is  a  further  objection,  that  the 
plaintiffs  have  declared  on  the  promise  or 
subscription  in  writing,  as  upon  a  promissory 
note  within  the  statute. 

As  to  the  first,  the  form  of  the  subscription 
which  contains  the  promise,  is  prescribed  by 
the  act  in  the  following  terms  :  "  We,  whose 
names  are  hereunto  subscribed,  do  for  our- 
selves and  our  legal  representatives,  promise 

stipulation  arose  from  the  words  being  spoken  in  a 
precise  form,  before  a  public  officer;  for  if  that 
form  was  not  adhered  to,  the  stipulation  was  void  : 
therefore,  if  to  the  question  promittis,  the  party 
stipulating  had  answered  spondeo,  the  stipulation 
was  a  nullity.  I  am,  therefore,  disposed  to  think 
that  the  stipulation  was  taken  in  the  manner  of  our 
recognizances,  and,  when  acknowledged,  became  a 
species  of  record.  I  am  peculiarly  induced  to  this 
opinion  from  the  manner  in  which  they  are  now  en- 
tx*red  among  the  acts  of  the  court,  in  those  of  the 
English  tribunals  which  follow  the  civil  code ;  and 
also  from  considering,  that  the  reduction  of  a  con- 
tract into  writing  did  not,  even  by  the  rules  of  the 
Roman  jurisprudence,  preclude  from  entering  into 
the  consideration  on  which  it  was  made.  By  that 
system  the  obltgatio  literarum,  arising  from  the  con- 
tracts ex  Itteris,  was  invariably  contestable  in  the 
three  following  cases :  1st.  When  the  consideration 
was  not  expressed.  2d.  Even  then  within  two  years. 
3d.  In  all  cases  of  loans  of  money,  by  the  except  to  de 
ntm  numerata  pecunia,  which  threw  the  nnwt  of 
proving  a  consideration  upon  the  plaintiff.  The 
Codex,  too,  is  express  that  no  form  of  words  or  writ- 
ing, but  assent  alone,  formed  the  contract.  Cod., 
lib.  2,  tit.  S.,  1, 17. 
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to  pay  to  the  president,  directors  and  com- 
pany of  the  Union  Turnpike  Road,  the  sum 
of  twenty-five  dollars  for  every  share  of  stock 
in  said  company,  set  opposite  to  our  respective 
names,  in  such  manner  and  proportion,  and 
at  such  time  and  place,  as  shall  be  determined 
by  the  said  president,  directors  and  company." 
The  declaration  states  the  plaintiff's  subscrip- 
tion in  these  terms,  but  does  not  aver  that  the 
ten  dollars  on  each  share  were  paid,  and 
which  the  act  required  the  defendant  to  pay 
at  the  time  of  subscription. 

We  cannot  discover  any  ground  on  which 
this  promise  ought  to  be  considered  as  void. 
The  subscription  was  taken  by  commissioners 
who  were  authorized  to  receive  it,  and  in  the 
form  prescribed  by  the  act.  That  form  con- 
tains an  absolute  promise  to  pay  the  money  to 
the  president,  directors  and  company.  On 
the  one  side,  the  interest  of  the  company  in 
selling  the  shares,  and  the  public  advantage 
to  be  drived  from  the  success  of  the  institu- 
tion ;  and  on  the  other,  the  expected  profits  to 
accure  from  the  stock,  were  sufficient  consid- 
erations to  uphold  the  promise.  By  force  of 
the  act  itself,  also,  it  must  be  considered  as 
good.  The  Legislature  also  must  have  in- 
tended that  it  should  be  obligatory,  for  else 
the  formal  manner  in  which  it  was  prescribed 
to  be  taken  would  be  senseless  and  nugatory. 
We  cannot  imagine  that  a  contract  in  terms  so 
express  and  complete  should  be  designed  to 
mean  nothing. 

The  last  section  of  the  act  by  which  the 
company  was  created,  cannot,  in  my  opinion, 
destroy  its  effect.  It  is  thereby  further  en- 
acted, that  the  directors  may  call  for  and  de- 
mand the  sums  so  subscribed,  at  such  times 
and  in  such  proportions  as  they  shall  see  fit, 
under  the  pain  of  the  forfeiture  of  the  shares 
and  all  previous  payments.  This  provision 
39O*]  was  *designed  as  an  additional  secu- 
rity for  the  proportion  of  the  shares  which 
should  remain  unpaid,  and  to  enable  the  com- 
pany, by  a  decisive  measure,  to  compel  the 
prompt  payments  which  the  objects  of  the  in- 
stitution required.  They  had  an  election  to 
adopt  this  expedient,  and  exact  the  forfeiture, 
or  to  enforce  payment  in  the  ordinary  course 
by  a  suit  on  the  original  contract.  Not  hav- 
ing insisted  on  the  forfeiture,  they,  of  course, 
have  a  right  to  maintain  this  action. 

The  objection  which  is  founded  on  the  idea 
that  the  contract  was  not  obligatory  on  the 
company,  and,  therefore,  not  mutual  in  its 
operations,  we  also  think  is  not  well  taken. 
The  subscription  was  for  the  full  sum  origi- 
nally due  for  each  share.  The  ten  dollars  on 
each  share  were  due  immediately,  and  the  en- 
gagement with  respect  to  that  sum  was  like  a 
note  or  obligation  payable  on  demand.  The 
contract  was  complete,  and  the  defendant  had 
a  right  to  tender  the  payment  of  the  ten  dol- 
lars, and  demand  its  performance  on  the  part 
of  the  company,  who  had  an  equal  right  to 
enforce  it  against  him.  Neither  party  could 
revoke  it  without  mutual  consent,  or  a  default 
on  the  adverse  side.  We,  therefore,  consider 
the  contract  as  reciprocally  binding,  and 
founded  on  a  valid  consideration. 

The  second  objection  is,  that  the  commis- 
sioners appointed  by  the  act  did  not,  as  soon 
as  1,000  shares  were  subscribed,  give  notice  to 
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the  stockholders  to  choose  directors.  This 
was,  we  think,  properly  relinquished  by  one 
or  the  defendants'  counsel.  It  does  not  ap- 
pear when  the  precise  number  of  1,000  shares 
was  subscribed.  The  defendant  subscribed 
his  shares  on  the  17th  of  April,  1801,  and  it  is 
averred,  that  on  the  21st  of  the  same  month  up- 
wards of  1,000  shares,  to  wit,  1,990  were  sub- 
scribed, and  that  the  commissioners,  on  that 
day,  gave  notice  to  choose  directors.  The 
particular  time  of  giving  this  notice,  after 
1,000  shares  were  subscribed,  could  not  be 
material.  The  act  in  this  respect  was  merely 
directory  to  the  commissioners,  and  if  they 
did  not  strictly  execute  their  trust,  it  could 
not  affect  the  existence  of  the  company,  nor 
any  contracts  made  with  them. ' 

*The  third  objection  is,  that  no  or-  [*391 
der  or  determination  of  the  president,  direct- 
ors and  company,  requiring  the  payment  of 
this  installment,  is  averred.  It  is  averred  that 
the  president  and  directors  only  made  the  or- 
der. The  promise  was  made  to  the  president, 
directors  and  company,  according  to  the  form 
prescribed  by  the  act,  and  it  is  therefore 
argued  that  this  order  ought  'to  have  been 
made  by  the  company,  as  well  as  by  the  presi- 
dent and  directors.  This  criticism  ought  not 
to  prevail  against  the  only  practicable  construc- 
tion that  can  be  given  to  the  mode  of  execut- 
ing the  powers  of  this  corporation.  It  is 
obivious  that  the  company,  in  their  collective 
capacity,  can  never  act.  The  president  and 
directors  are  their  representatives,  and  they 
alone  are  authorized  to  manage  the  concerns 
of  the  company.  The  act  invests  them  with 
this  power,  and  it  is  thus  set  forth  in  the  dec- 
laration. They  alone  could  require  the  pay- 
ment in  question,  and  the  order  was  properly 
made  by  them. 

4th.  The  last  objection  applies  to  the  2d  and 
3d  counts  only,  in  which  the  plaintiffs  have  de- 
clared on  the  defendant's  subscription  as  upon 
a  note  of  hand,  without  setting  forth  the  act 
or  any  consideration  to  support  the  defend- 
ant's promise.  It  is  not  expressly  declared 
upon  as  a  note  within  the  statute  concerning 
promissory  notes,  but  the  counts  can  be  sup- 
ported on  that  idea  alone,  for  they  do  not  state 
any  consideration  independent  of  the  making 
of  the  note.  The  shares  of  stock  to  which  the 
defendant  would  be  entitled,  are  not  set  forth 
as  the  consideration  of  the  promise,  but  mere- 
ly as  descriptive  of  its  extent,  and  as  designat- 
ing the  amount  he  undertook  to  pay.  These 
counts,  therefore,  cannot  be  maintained  unless 
the  note  be  considered  to  come  within  the  stat- 
ute, which  we  think  it  does  not.  Although  by 
the  note  the  defendant  promised  to  pay  twenty- 
five  dollars  for  each  share,  it  depended  on  the 
future  operations  of  the  company,  which  was 
not  yet  organized,  whether  the  whole  or  any 
part  of  that  sum  would  finally  be  demanded  or 
become  due.  The  payment  was,  therefore,  un- 
certain and  contingent,4  and  such  a  note  has 


1.— See  Fire  Department  v.  Kip,  10  Wend.,  J 
Ftirlan  v-  Triton  Ins-  Co.,  4  Denio,  392. 

2. — The  payment  of  a  bill  or  note  must  be  abso- 
lute, and  at  all  events,  independrnt  of  any  uncer- 
tainty or  contingency.  See  Kingston  v.  Long, 
Ilavm.,  8;  Appleby  v.  Bidulph.  H  Mod.,  382:  Roberts 
v.  Peake,  1  Burr.,  323;  Beardsley  v.  Baldwin,  2  Stra., 
1151;  Pearson  v.  Garrett,  Comb.,  227;  Haydock  v. 
Lynch,  2  Ld.  Raym.,  1563.  The  distance  of  time  at 
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392*]  frequently  *been  held  not  to  come  with- 
in the  statute,  and  can  be  declared  upon  only 
as  special  agreement. 

These  counts  being  therefore  defective,  and 
the  verdict  general,  the  judgment  ought  to  be 
arrested,1  unless  the  verdict  be  amended  by 
applying  it  to  the  first  count  in  the  declaration. 
An  application  for  that  purpose  was  made  by 
consent,  concurrently  with  the  motion  in  arrest 
of  judgment.  And  if  the  judge,  before  whom 
the  cause  was  tried,  will  certify  that  the  evi- 
dence applied  solely  to  that 'court,  or,  as  we 
apprehend  the  correct  rule  to  be,  that  all  the  evi- 
dence given  would  properly  apply  to  that 
count  as  well  as  to  the  others,  we  think  the 
amendment  ought  to  be  allowed.*  The  prac- 
tice of  amending  in  such  cases  is  well  estab- 
lished, and  is  consistent  with  reason  and  jus- 
tice to  the  parties.8  The  result  of  our  opin- 
ion, therefore,  is,  that  the  judgment  be  ar- 
rested, unless  such  amendment  be  made,  and 
in  that  case  that  the  motion  be  denied. 

LEWIS,  Ch.  J.  These  are  actions  of  aswmp- 
sit  brought  by  the  President,  Directors  and 
Company  of  the  Union  Turnpike  Road  against 
the  defendant  Thomas  Jenkins,  on  two  several 
subscriptions  amounting  to  two  hundred  and 
eighty  shares  in  the  capital  stock  of  said  com- 
pany, for  certain  payments  called  for,  pursu- 
ant to  the  Act  of  Incorporation,  by  the  said 
president  and  directors. 

The  declaration  contains  three  counts.  The 
1st  sets  forth  the  Act  of  Incorporation,  the 
formation  of  the  company  pursuant  thereto, 
the  subscription  of  the  defendant,  the  call  for 
certain  payments  of  seven  dollars  on  each  share, 
and  his  refusal  to  pay,  whereby  he  became 
liable,  &c. 

The  two  remaining  counts  are  on  the  several 
subscriptions  of  the  defendant,  as  on  his  prom- 
issory notes. 

A  verdict  was  found  generally  for  the  plaint- 
iffs, and  the  cause  is  now  before  us,  on  a  mo- 
tion in  arrest  of  judgment,  on  the  part  of  the 
defendant,  and  a  motion,  on  the  part  of  the 
plaintiffs,  to  amend  the  verdict  by  the  notes  of 
the  judge  who  tried  the  cause,  so  as  to  confine 
it  to  the  first  count  in  their  declaration,  on  an 
affidavit  that  no  evidence  was  offered  on  the 
other  counts. 
393*]  *The  principal  ground  of  the  motion 

1.— Bayard  v.  Malcolm,  2  Johns.  Rep.,  550,  and, 
(flucre,  what  the  law  is  now. 

2.— See  Elliott  v.  Skypp,  Cro.  Car.,  338 ;  Williams  v. 
Jones,  Barnes,  6 ;  Hankey  v.  Smith,  IMd.,  449 ;  New- 
combe  v.  Green,  2  Stra.,  1197 ;  Doe  v.  Perkins,  3  D. 
&  E.,  749;  Bois  v.  Bois,  liev.,  134 ;  Bold's  case,  Salk., 
53 ;  Halloway  v.  Bennett,  3  D.  &  E.,  448 ;  Bolde 
v.  Walter,  1  Roll.  Rep.,  82;  Petrie  v.  Hannay,  3  D. 
&  E.,  659.  See,  also,  Rickett  v.  Snyder.  9  Wend., 
416. 

,3.— See  Holt  v.  Scholefleld.  6  D.  &  E.,  695,  where 
Lawrence,  J.,  says,  if  the  evidence  apply  to  the  bad 
as  well  as  the  good  counts,  the  amendment  from 
the  judge's  notes  cannot  be  made,  because  (per  Bul- 
ler,  J.,  in  Eddowes  v.  Hopkins,  Doug-.,  377)  "  it  is 
impossible  for  the  judge  to  say  on  which  of  the 
counts  the  jury  had  found  the  damages,  or  how 
they  had  apportioned  them. 

which  the  payment  is  to  be  made  is  immaterial,  if 
on  an  event  which  must  necessarily  happen ;  as  six 
Aveeks  after  the  death  of  the  defendant's  father 
(Cooke  v.  Colehan,  2  Stra.,  1217) ;  and  events  of  a 
public  nature  for  which  the  faith  of  government  is 
pledged,  are  deemed  moral  certainties,  and  not  con- 
tingent ;  as  the  paying  off  a  ship  of  war.  Andrews 
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in  arrest  of  judgment,  is  the  alleged  want  of  a 
consideration  to  support,  the  promise,  without 
which,  it  is  insisted,  the  action  is  not  sustain- 
able. On  the  record  no  consideration  is  stated  ; 
no  loss  or  gain  to  either  party ;  and,  testing 
the  conduct  of  the  commissioners  by  the  pro- 
visions of  the  act  none  is  to  be  found,  in  my 
opinion,  in  the  contract  itself.  The  act  re- 
quires that  to  constitute  a  stockholder,  he  shall 
subscribe  an  engagement  in  the  words  follow- 
ing :  "  We,  whose  names  are  hereunto  sub- 
scribed, do,  for  ourselves  and  our  legal  repre- 
sentatives, promise  to  pay  to  the  President,  Di- 
rectors and  Company  of  the  Union  Turnpike 
Road,  the  sum  of  twenty-five  dollars  for  every 
share  of  stock  in  the  said  company,  set  oppo- 
site to  our  respective  names,  in  such  manner 
and  proportion,  and  at  such  time  and  place,  as 
shall  be  determined  by  the  said  president,  di- 
rectors and  company."  It  also  further  re- 
quires, that  every  subscriber  shall,  at  the 
time  of  subscribing,  pay  unto  either  of  the 
commissioners,  the  sum  of  ten  dollars,  for 
each  share  so  subscribed.  The  subscription 
and  payment  are  both  essential  to  the  consum- 
mation of  the  contract.  These  were  cotem- 
poraneous  acts. 

The  declaration  states  the  subscription  by 
the  defendant  merely,  without  averring  any 
payment  or  demand  of  the  ten  dollars  on  each 
share ;  and  it  was  admitted,  on  the  argument, 
that,  in  fact,  they  were  neither  demanded  nor 
paid. 

1  cannot  see,  then,  any  consideration  for  this 
promise  ;  and  the  Legislature  appear  to  have 
been  apprised  of  the  inconvenience  that  might 
arise  from  this  source,  and  have  provided  for 
it,  in  some  measure,  by  the  last  clause  in  the 
statute,  which  gives  a  power  to  the  directors 
"  to  call  for,  and  demand,  of  and  from  the 
stockholders  respectively,  all  such  sums  of 
money  by  them  subscribed,  or  to  be  subscribed 
at  such  times,  and  in  such  proportions,  as  they 
shall  see  fit,  under  pain  of  forfeiture  of  their 
shares,  and  of  all  previous  payments  made 
thereon." 

Suppose  the  speculation  had  been  an  advan- 
tageous one,  and  before  the  first  call  of  the 
president  and  directors,  the  stock  had  risen 
considerably  in  value,  could  not  the  di- 
rectors, *with  propriety,  have  refused  [*394 
to  consider  Mr.  Jenkins  as  a  stockholder  on  ac- 
count of  his  not  having  made  the  payment  re- 
quired by  the  act  on  his  subscribing  ?  I  think 
they  could.  No  positive  benefit,  then,  arising 
from  the  future  emoluments  of  the  company 
transactions,  can  be  considered  as  a  considera- 
tion for  the  promise,  and  if  it  could,  none  such 
is  stated  on  the  record. 

Notwithstanding  the  motion  to  amend,  it  was 
insisted  the  suit  was  maintainable  on  the  sec- 
ond and  third  counts.  I  think  not.  For  a 
promise  to  pay  on  a  contingency,  which  may, 
or  may  not  happen,  cannot  be  declared  on  as  a 
note  of  hand.  The  instrument  must  be  pay- 
able at  all  events. 

The  propriety  of  amending  I  need  not  con- 

v.  Franklin,  1  Stra..  24:   Evans  v.   Underwood.  1 
Wils.,  262. 

See,  also,  Worden  v.  Dodge,  4  Denio,  159 ;  Ketchell 
v.  Burris,  24  Wend.,  456 :  Dutchess  Cotton  Manufac- 
turing Co.  v.  Davis,  14  J.  R.,  238 ;  Goshen  Turnpike 
Co.  v.  Hatin,  9  J.  R.,  217. 
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sider,  as  I  am  of  opinion  no  suit  can  be  main- 
tained on  the  first  count  for  want  of  a  con- 
sideration. 

I  am  of  opinion  judgment  ought  to  be  ar- 
.arrested.1 

Motion  to  arrest  judgment  denied;  that  for 
amendment  granted.* 

S.  C.,  Col.  &  Cai.,  264. 

Reversed— 1  Cai.  Cases,  86. 

Disapproved— 61  How.,  461. 

Not  followed— 35  Hun,  95. 

Questioned— 16  N.  Y.,  458  (case  in  note). 

Cited  in— 9  Johns.,  218 ;  14  Johns.,  192 ;  15  Johns., 
318;  20  Johns.,  383;  12  Wend.,  136;  19  Wend.,  43;  21 
Wend.,  275,  298;  3  Demo,  354;  3  Sand.  Ch.,  493;  2  N. 
Y.,  343;  57  N.  Y.,  542;  10  Barb.,  271;  17  Barb.,  573;  4 
Abb.  N.  S.,  4 ;  9  Bos.,  593 ;  7  Rob.,  398 ;  2  McLean,  623. 


THE  PEOPLE  v.  FREER. 

Information — Rule  to  8/iow  Cause —  Unavoidable 
Detention — Rule  Absolute  by  Default —  Vacated. 

If  a  defendant  has  been  prevented  bv  adverse 
winds,  from  showing  cause  against  a  rule  for  an  in- 
formation, and  the  same  has  been  made  absolute  for 
want  of  cause  shown,  the  court  will  set  aside  of 
•course,  on  an  immediate  application. 

A  RULE  had,  in  the  last  term,  been  granted 
against  the  defendant  to  show  cause,  on  the 
first  day  of  the  present  term,  why  an  informa- 
tion should  not  be  filed  against  him,  and  no 
•cause  having  been  shown  on  the  day  appointed, 
the  rule  was  made  absolute. 

Mr.  Hoffman  now  stated  to  the  court  that 
the  defendant  had  been  prevented  by  adverse 
winds,  which  detained  himself,  counsel  and 
papers,  until  after  the  rising  of  the  court  on 
the  first  day  of  the  term,3  and  prayed  that  the 
rule  might  be  enlarged. 

Per  Curiam.  It  is  of  course ;  take  your 
motion,  but  show  cause  on  the  first  nonnenu- 
merated  day. 

Motion  granted. 


BRANDTER,  ex  dem.  FITCH  ET  AL., 

v. 
MARSHALL. 

Adverse  Possession — Evidence — Holding  over  un- 
der Lease  is  not — Entry  of  Tenant's  Son. 

If  a  tenant  enters  under  a  lease,  holding  over  after 
its  expiration,  is  not  evidence  of  adverse  possession. 
So,  if  the  tenant's  son  come  in  under  him. 

1. — After  pronouncing  the  judgment  of  the  court, 
Radcliff,  J.,  observed,  that  he  thought  the  regular 
practice  was  to  obtain  the  certificate  of  the  judge 
before  whom  the  cause  was  tried,  that  the  evidence 
applied  only  to  the  count  on  which  it  was  meant  to 
enterjudgment.  Kent,  J.,  who  tried  the  cause,  said, 
the  affidavit  of  the  plaintiff's  attorney  was  correct, 
and  therefore  he  deemed  it  sufficient  for  the  amend- 
ment. In  this  the  bench  concurred. 

2.— Judgment  reversed  (1  Caines*  Cases  in  Error, 
86),  on  the  ground  taken  by  .Lewis,  Ch.  J.,  as  to  the 
first  count. 

3.— See  The  People  v.  Van  Wyck,  2  Caines'  Rep., 
334. 


p  JECTMENT  for  lands  in  Westchester,  tried 
-1-J  in  June,  1801,  before  the  Chief  Justice. 
The  case  stated  that  the  plaintiff  produced  and 
proved : 

*lst.  A  paper  signed  Joseph  Marshall,  [*395 
the  father  of  the  defendant,  dated  6th  Septem- 
ber, 1758,  by  which  he  acknowledged  that  he 
had,  about  six  years  before  that  period,  taken 
possession  of  the  land  in  question,  under  Thom- 
as Fitch  and  John  Raymond,  and  that  he  then 
held  the  same  under  them  as  his  landlords. 

3d.  The  counterpart  of  a  lease  executed 
by  the  said  Joseph  Marshall,  by  which  the  said 
T" homas  Fitch  and  John  Raymond  demised  to 
him  the  premises,  for  three  years  then  next  en- 
suing, at  a  reserved  annual  rent  of  one  shilling, 
of  any  payments  of  which  no  testimony  was 
given;  but  it  was  given  in  evidence,  that  some- 
time subsequent  to  the  lease  two  suits  for  for- 
cible entry  and  detainer  were  brought  against 
the  said  Joseph  Marshall,  relative  to  the  land 
in  question,  and  that,  on  these  occasions,  Jo- 
seph Marshall  applied  to  Thomas  Fitch,  who 
defended  him  therein  ;  that  he  was  turned  out 
of  possession  in  one  of  those  suits,  but  after- 
wards restored  ;  that  Joseph  Marshall  died  in- 
testate in  1774,  and  letters  of  administration 
were  granted  to  his  son  Joseph  ;  that  Joseph 
Marshall,  the  father,  died  in  a  house  on  the 
premises,  in  which  he  resided  with  several  of 
his  sons,  who  were  of  age,  and  had,  for  some 
years  past,  worked  the  farm  ;  but  whether  on 
their  own  account  or  that  of  their  father,  did 
not  appear. 

It  was  further  proved,  by  two  witnesses, 
that  they  were  present  at  a  sale  by  auction  of 
the  effects  of  the  intestate,  when  they  were 
told  by  the  administrator  and  auctioneer,  that 
the  defendant  had  purchased  the  possession  of 
the  land  in  question. 

One  of  the  witnesses,  who  was  a  neighbor  of 
the  defendant,  deposed,  that,  according  to  his 
supposition,  the  defendant  held  the  lands  ever 
since  by  virtue  of  the  purchase  ;  and  another 
proved  that  he  was  the  youngest  son  of  the  in- 
testate, and  not  his  heir-at-law.  It  was  also  in 
evidence  that  the  defendant  had  in  his  posses- 
sion the  lease  granted  to  his  father ;  that 
Thomas  Fitch  died  in  1775,  and  some  of  the 
lessors  of  the  plaintiff  are  his  heirs.  On  the 
part  of  the  defendant  it  was  established  that 
he  had  been  in  the  actual  and  peaceable  pos- 
session of  the  premises  from  the  death  of  his 
father  to  the  present  time,  holding  *and  [*39(> 
claiming  them  as  his  own,  and  that  no  rent 
had  ever  been  paid  by.  or  demanded  from,  him. 

The  judge,  on  this  evidence,  charged  the 
jury,  that  if  they  believe  the  defendant  held 
the  land  under  his  father's  title,  they  ought  to 
find  for  the  plaintiff  ;  on  which  direction  the 
jury  brought  in  their  verdict  accordingly. 

On  these  facts  a  motion  was  made  for  a  new 
trial. 

Mr.  Hoffman,  for  the  defendant.  We  con- 
tend that  on  the  circumstances,  as  presented 


NOTE.— Possession  of  Tenant  nnt  Adverse. 
.  As  a  general  rule,,  a  tenant,  in-  anyone  hnliling 
under  him,  cannot  <juenticm  his  le-xsrtr'tt  title.  This 
rule  holds  as  to  tenants  holding  over,  and  their  pos- 
session is  not  adverse.  Jackson  v.  Stiles,  1  Cow., 
575 ;  Vernam  v.  Smith,  15  N.  Y.,  327 ;  Dezell  v.  Odell, 
3  Hill,  219 ;  Miller  v.  McBrier,  14  Serg.  &  R.,  382 ;  Mor- 
rison v.  Bassett,  26  Min..  2*5 ;  Lewis  v.  Adams,  61  Ga. 
559;  Biuney  v.  Chapman,  5  Pick.,  124;  Codman  v. 
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Jenkins,  14  Mass.,  93;  Falkner  v.  Beers,  2  Doug. 
(Mich.),  117;  Hogsett  v.  Ellis,  17  Mich.,  351;  Shelton 
v.  Doe,  6  Ala.,  230 ;  Pope  v.  Harkins,  16  Ala.,  322 ; 
Watson  v.  Smith,  10  Yerg.  (Tenn.),  476;  Gray  v. 
Johnson,  14  N.  H.,  414 ;  2  Smith,  Lead.  Cas.,  5th  Am, 
Ed.,  657 ;  Cooke  v.  Loxley,  5  J.  R.,  4 ;  Balls  v.  West 
wood,  2  Camp..  11 :  2  Dana  Abr.,  443 ;  Phipps  v.  Scul- 
thorpe,  1  B.  &  Aid.,  50;  Fleming  v.  Gooding,  10 
Bing.,  549. 
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by  the  case,  the  judge  ought  to  have  directed 
for  the  defendant,  and  not  for  the  plaintiff. 
The  facts,  indeed,  are  but  limited  ;  some  prin- 
ciples, however,  are  involved,  which  it  is  of 
the  utmost  importance  to  have  decided.  For, 
admitting  that  the  defendant  claimed  under 
his  father,  still,  we  insist,  the  plaintiff,  as  ap- 
pears from  the  case  itself,  is  not  entitled  to  re- 
cover. There  is  no  evidence  of  title  whatsoever 
from  the  expiration  of  the  lease  in  1758.  That, 
then,  being  only  for  the  years,  expired  in  1761. 
After  1761  the  lease  is  no  evidence  of  a  pos- 
sessory right  in  the  plaintiff  to  have  the  prem- 
ises, unless  subsequent  acts  of  the  defendant 
can  be  shown  equivalent  to  an  acknowledg- 
ment that  his  title  was  under  the  lease.  With- 
out resorting  to  authorities,  principles  of  law 
will  bear  out  the  position.  The  lessor's  right 
commenced  in  1761.  It  was  incumbent  on  him, 
then,  to  have  entered,  or  have  exacted  some  ac- 
knowledgment, which  rendered  the  entry  un- 
necessary. He  was  out  of  possession  for  forty 
years  without  receipt  of  rent  or  profits  ;  if  his 
right  did  then  accrue,  and  was  not  pursued,  the 
defendant  remaining  in  quiet  possession,1  the 
court  will  not  intend  he  held  under  the  present 
plaintiffs.  For  the  holding  was  tortious,  against 
their  right.  If  this  be  not  so,  where  is  the  doc- 
trine of  the  opposite  side  to  carry  us  ?  If  it 
be  acceded  to,  anyone  entering  under  a  lease, 
is  forever  to  be  supposed  to  hold  under  it ; 
200  years'  quiet  possession  might  be  shown, 
and  yet  no  title  acquired.  To  evince  that 
when  the  lease  determines,  the  plaintiff  should 
have  entered,  Runn.  on  Eject.,  60,  is  fully  in 
point.  "  Nor  is  a  common  person  affectea  by 
the  statute  of  limitations,  where  the  possession 
is  in  the  hands  of  his  tenant,  who  has  paid 
397*]  him  rent  within  the  *time  of  limita- 
tion ;  for  the  possession  of  a  lessee  for  years  is 
the  possession  of  his  lessor,  and  payment  of 
rent  is  an  acknowledgment  of  the  possession. 
So  that  during  the  continuance  of  the  lease, 
and  payment  of  rent,  the  lessor  is  in  no  sort  of 
default,  for  he  cannot  enter  and  take  the  actual 
possession  till  the  lease  be  expired  ;  but  then, 
it  seems,  he  should,  because  his  right  of  entry 
then  first  accrues."  The  court  will  find  the 
same  principle  recognized  in  England  v.  Slade 
(4  D.  &  E.,  682).  It  was  there  ruled,  that  a 
man  entering  under  a  lease  cannot,  pending 
the  term,  contradict  his  lessor's  title,  but  after 
the  time  has  expired  he  may  prove  his  landlord 
not  entitled  by  producing  the  lease  ;  in  which 
case,  the  landlord  must  show  a  better  title. 
The  lease,  therefore,  given  in  evidence,  only 
shows  a  right  of  possession  against  us  till  1761, 
and  no  longer.  Even  for  that  time  no  rent 
was  paid,  and  it  is  to  be  observed  that  the  res- 
ervation was  merely  nominal.  But  the  fact 
really  is,  that  none  ever  was  paid.  It  is  next 
to  be  observed  that  the  jury  were  not  warranted 
in  finding  the  son  took  under  his  father.  There 
is  no  evidence  of  this  fact.  The  defendant 
might  have  taken  as  a  stranger,  and  then  this 

1. — Where  the  copyholder  for  life,  remainder  in 
fee  to  another,  surrenders  the  whole  estate  (by 
which  he  lets  in  the  remainder),  and  takes  a  new  es- 
tate to  himself  and  others,  it  seems  a  holding  over 
by  him,  for  more  than  twenty  years,  would  be  a  bar 
in  ejectment  by  the  remainderman.  Doe  v.  Read, 
8  East,  353.  But  observe,  that  in  such  a  case,  the 
copyholder  takes  under  the  lord,  and  paramount 
the  remainderman. 
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lease  would  have  been  totally  out  of  the  ques- 
tion, because  he  would  have  come  in  as  a  third 
person,  and  not  affected  by  it.  He  was  also 
the  youngest,  and  not  the  eldest  son.  The 
testimony  that  he  did  derive  title  under  his 
father,  is  hearsay  throughout,  and,  therefore, 
the  judge  ought  to  have  charged  that  it  was 
not  entitled  to  any  credit.  The  auctioneer, 
and  some  one  else,  told  the  witnesses  that  the 
defendant  had  purchased  the  possession  ;  but 
this  was  not  done  in  his  presence,  nor  is  any 
acknowledgment  of  the  fact  substantiated ;  the 
declaration  was  made  by  a  third  person,  and 
never  assented  to.  This,  surely,  then,  cannot 
be  evidence.  On  the  contrary,  the  testimony 
in  behalf  of  the  defendant  demands  a  pre- 
sumption that  he  held  adversely,  and  so  the 
judge  ought  to  have  charged  ;  it  ought  to 
have  been  laid  down  to  the  jury  that  there 
was  sufficient  for  them  to  presume  an  adverse 
holding.  The  principle  of  this  doctrine  has 
been  recognized  in  this  court,  in  Van  Dyck 
v.  Van  Beuren  &  Vosburg  (ante,  89).  That 
*was  a  case  of  tenancy  in  common,  [*39£ 
and  yet  there  the  court  said,  after  forty  years*' 
possession  by  one  tenant  in  common,  the  jury 
ought  to  have  been  directed  to  presume  an 
ouster.  If,  then,  this  be  law  between  tenants 
in  common,  a  fortiori  between  others.  It  is 
impossible  here  to  presume  otherwise,  for 
could  it  be  so,  the  doctrine  would  extend  ad 
infinilum,  and  a  lease  once  shown,  would  be  an 
argument  for  holding  under  it  forever.  The 
inconvenience  this  would  lead  to,  ought  to  be 
an  argument  against  it.  The  plaintiff,  there- 
fore, should  have  shown,  as  his  lease  had  ex- 
pired forty  years  ago,  a  title  paramount ;  for 
it  is  possible  neither  party  have  a  right. 

Mr.  Harison,  contra.  It  has  ever  been  a 
principle  of  law,  that  where  a  person  enters 
under  a  title  from  another,  the  person  so  en- 
tering never  can  dispute  the  right  of  the  orig- 
inal holder.  So  where  the  relation  of  land- 
lord and  tenant  has  subsisted  between  the 
parties,  though  there  should  be  a  holding 
over,  the  tenant,  in  an  action  against  him, 
cannot  contradict  the  title  of  the  lessor.8  If 
this  be  a  mistake,  it  is  so  in  the  very  founda- 

2. — Because  the  tenancy  is  held  to  subsist,  the  hold- 
ing- over  amounting  to  a  tacit  agreement  that  the 
original  contract  shall  continue  (Beavan  v.  Delahay, 
1  H.  Black.,  8),  subject,  however,  to  be  determined 
on  regular  notice.  Right  v.  Darby,  1  D.  &  E.,  162. 
Therefore,  though  the  rent  be  witheld  for  more 
than  twenty  years  (Roe  v.  Ferrars,  2  Bos.  &  Pull., 
542),  or  the  possession  by,  or  under  the  tenant  en- 
dure for  100  years,  it  is  not  a  disseisin,  nor  an  ad- 
verse holding,  upon  which  the  statute  of  limitations 
will  run  (Bull.  N.  P.,  104),  because  it  is  in  subser- 
viency to,  and  consistent  with,  the  title  of  the  land- 
lord. On  the  same  principle  a  receipt  of  the  rents 
and  profits,  for  more  than  twenty  years,  of  an  es- 
tate the  legal  title  of  which  is  in  trustees,  for  the 
purpose  of  sale,  cannot  be  set  up  against  the  trust- 
ees, or  those  claim  ing  under  them,  if  such  receipt 
be  consistent  with,  and  secured  by  the  deed  of 
trust  (Keene  v.  Deardon,  8  East,  248),  nor  an  out- 
standing title  in  a  third  person,  by  a  party  who  has 
entered  under  the  lessor  of  the  plaintiff  (Jackson 
v.  Stewart,  6  Johns.  Rep.,  34),  nor,  after  an  ac- 
knowledgment of  tenancy  by  a  defendant,  can  he 
dispute  his  landlord's  title  (Jackson  v.  Vosburgh,. 
7  Johns.  Rep.,  186);  consequently,  an  admission  by 
a  defendant,  that  he  went  into  possession  under  one 
of  the  lessors  of  the  plaintiff,  is  sufficient  to  entitle 
to  a  recovery.  Jackson  v.  Dobbin.  3  Johns.  Rep., 
228.  Whether  there  be  a  tenancy  or  not,  is  matter 
of  fact  for  a  jury.  Jackson  v.  Vosburgh,  uM  ftupra 
Qui  tamen,  if  it  be  a  deduction  from  acts  done. 

CAINES'  REPS.,  1. 


1803 


BBANDTER,  EX  DEM.  FITCH  ET  AL.,  v.  MARSHALL. 


lions  of  the  law.  For  the  general  principles 
thus  stated,  and  to  show  that  a  lessee  cannot 
dispute  the  title  under  which  he  has  entered, 
the  court  will  find  an  authority  in  2  Black. 
Rep.,  1259 (Doe  v.  Lawrence},1  These  positions 
are  not  altogether  denied  by  the  counsel  for 
the  defendant,  but  they  are  qualified  by  say- 
ing, when  the  lease  expires,  if  the  party  en- 
titled to  the  possession  does  not  enter,  the  re- 
lation of  landlord  and  tenant  is  at  an  end. 
Surely,  however,  if  the  lessee,  on  the  expira- 
tion of  his  term,  continues  to  possess,  by  the 
tacit  consent  of  his  landlord,  he  is  tenant  at 
will,  or  at  least  from  year  to  year  accountable 
for  the  value  of  the  rent,  when  the  owner  may 
think  proper  to  demand  it.  But  he  may  lose 
his  right  to  the  rent,  by  neglecting  to  apply 
for  it  within  six  years.  On  examining  the 
doctrine  in  Runnington,  it  will  be  found  to 
apply  merely  to  leases  taken  by  third  persons. 
Where  the  lessee  parts  with  the  land,  if  he 
pays  rent,  still  the  statute  does  not  run.  This 
is  not  the  case  of  lessor  and  lessee,  but  of  an 
assignee  of  a  lessee.  The  decision  in  4  D.  & 
E.  will  be  seen  to  have  settled  only  that 
39&*]  *where  a  person  enters  under  a  land- 
lord, it  shall  be  competent  in  him  to  show  that 
the  title  of  the  landlord  has  terminated,  and 
that  the  landlord  himself  held  by  a  lease 
which  has  expired.2  If  this  had  been  so,  then 
it  might  have  been  shown  that  Fitch  himself 
held  only  as  lessee.  But  till  shown  it  cannot 
be  presumed,  for  in  all  cases  the  presumption 
of  law  is,  that  the  party  under  whom  the  hold- 
ing is,  has  a  fee.  (See  Stokes  v.  Berry,  2 
Salk.,  241.)  Therefore,  unless  it  be  shown  to 
the  contrary,  it  must  be  taken  that  Fitch  had 
the  fee,  and  the  party  continuing  in  possession 
held  under  that  fee.  Should  this  be  the  law, 
it  is  asked,  what  becomes  of  the  statute  of 
limitations  ?  This  brings  it  to  the  question, 
whether  the  statute  applies  when  the  posses- 
sion is  not  adverse  ?  The  whole  of  the  facts 
stated  by  the  case  show  no  more  than  a  hold- 
ing by  sufferance,  and,  under  such  circum- 
stances the  statute  does  not  apply.  For 
though  100  years  may  have  elapsed  without 
payment  of  rent,  or  any  acknowledgment,  it 
is  immaterial  if  the  first  entry  was  bv  the  land- 
lord's consent,  as  no  tenancy  by  sufferance  is 
adverse,  and  in  adverse  cases  only  does  the 
statute  of  limitations  run.  In  Bishop  v.  Ed- 
wards (Bull.  N.  P.,  103,  104),  the  court  will 
find  the  whole  of  these  positions  laid  down. 
As  to  the  reservation  of  the  rent  being  nom- 
inal, the  value  is  immaterial  ;  a  pepper  corn 
would  ba  sufficient  to  create  the  relation  be- 
tween landlord  and  tenant.  If  this  be  right, 
the  relation  did  subsist,  provided  the  son  en- 
tered under  the  father,  as  holding  by  his  title. 
This  is  a  question  of  fact,  and,  as  in  all  other 
cases,  the  jury  were  at  liberty  to  infer  either 
for  or  against.  What,  then,  are  the  circum- 
stances here  ?  The  father  enters  into  posses- 
sion under  the  lessors  of  the  plaintiff,  lives  in 
the  house,  cultivates  the  land  with  his  sons, 
who,  in  his  old  age,  do  so  likewise,  and  on 
his  death,  continue  in  the  same  course.  On 
this  is  a  disseisin  to  be  supposed  ?  Is  it  not 
more  reasonable  to  imagine  the  sons  preserved 

1.-— In  this  case  the  lessee,  who  was  the  defendant, 
had  paid  rent  to  the  lessor  of  the  plaintiff. 
2.— The  case  is  exactly  so. 
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the  tenure,  and  held  as  their  father  had  done  ? 
It  is  said,  however,  that  this  could  not  be,  be- 
cause in  such  a  case  the  eldest  son  would  have- 
taken.  True,  had  there  been  a  disseisin,  be- 
cause then  a  fee  would  have  been  acquired. 
But  as  the  *title  to  the  premises  was  a  [*4OO 
chattel  interest,  it  passed  to  the  personal  repre- 
sentative, and,  therefore,  it  was  properly  left 
to  the  jury  to  determine,  whether,  on  the  facts 
of  the  sale  by  the  administrator,  the  defend- 
ant did  not  enter  under  his  father's  title.  To 
say  that  the  court  and  jury  ought  not  to  pre- 
sume on  facts,  when  they  all  lead  to  one 
point,  would  be  an  outrage  to  common  sense  ; 
it  might,  perhaps,  be  thought,  that  if  it  was  so, 
notice  to  quit  was  necessary.  But  when  the 
defendant  disclaimed  to  hold  under  the 
plaintiff,  notice  was  unnecessary,  and,  there- 
fore, an  ejectment  was  brought.  Admitting 
the  case  of  Van  Dyck  v.  Van  Beuren  &  Vosburg 
to  be  as  stated,  it  only  shows,  there  was,  from 
the  circumstances,  enough  to  suppose  an  oust- 
er; but  here,  the  reverse  is  the  fact,  and,  there- 
fore, we  contend  the  charge  and  verdict  were 
equally  right,  and  a  new  trial  must  be  refused. 
Mr.  Hoffman,  in  reply.  That  a  jury  may 
infer  from  circumstances  is  not  disputed  ;  but 
then  there  must  be  legal  evidence  of  those 
circumstances,  before  the  court.  That  which 
was  given  was  inconclusive  ;  it  rested  on 
hearsay,  and  ought  not  to  have  had  any 
weight  with  the  court.  The  sale  of  the  prem- 
ises was  merely  hearsay,  and  it  is  to  be  ob- 
served that  the  vendue  was  of  personal  estate, 
as  if  land  was  totally  out  of  the  question  ;  the 
lease  so  much  relied  on,  expired  in  1761.  Had 
we  then  disavowed  holding  under  the  lessor  of 
the  plaintiff,  the  statute  would  have  run.  Can 
there  be  a  stronger  disavowal  than  taking  to 
ourselves  the  rents  and  profits  for  forty  years? 
After  thirty  years  the  law  will  intend  an  ad- 
verse possession.  It  is  not  reasonable  that  a 
proprietor  should  permit  a  person  to  go  for 
forty  years  improving,  and  then  set  up  an  old 
dormant  lease,  after  laying  by  so  long.  The 
jury  ought  to  have  been  directed  to  presume 
an  adverse  holding,  for  the  instant  we  are 
called  upon  we  assert  our  own  right  and  deny 
that  of  the  lessor.  On  the  grounds  contended 
for  by  the  plaintiff,  had  the  lease  been  dated 
on  the  day  of  first  taking  possession  of 
this  country  by  the  British,  it  would  have 
been  equally  efficacious.  The  interests  of  the 
community  require  a  different  doctrine ;  if 
for  no  other  reason,  the  plaintiff  ought  to 
*show  a  title  beyond  the  lease.  Im-  [*4O1 
provements  have  been  made,  and  this,  con- 
nected with  a  forty  years'  exclusive  enjoy- 
ment of  rents  and  'profits,  ought  to  have  in- 
duced from  the  judge  a  charge  to  the  jury, 
that  an  adverse  possession  was  a  presumption 
of  law,  and  on  which  they  ought  to  find. 

LIVINGSTON,  ./.,  delivered  the  opinion  of 
the  court.  This  is  a  motion  for  a  new  trial 
for  misdirection  of  the  judge,  and  because  of 
the  verdict  being  against  evidence. 

The  Chief  Justice  charged  the  jury,  that  if 
they  believed  the  defendant  held  under  his 
father,  they  should  find  for  the  plaintiff; 
which  they 'did  accordingly. 

This  direction  and  finding  of  the  jury  were 
both  correct. 
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When  a  person  enters  under  another,  and 
transfers  the  possession,  his  grantee  is  sup- 
posed to  hold  under  the  same  title.  Although 
the  lease  be  expired,  he  will  be  regarded  as  hold- 
ing by  consent  of  the  original  landlord,  and  as 
his  tenant  at  will ;  unless  he  can  show  that 
since  the  expiration  of  it,  he  has  acquired  a 
new  title,  either  from,  or  paramount  to  that  of 
4O2*]  the  party  under  whom  possession  *was 
taken.  Joseph  Marshall,  the  father,  it  is  ad- 
mitted, held  under  Fitch.  He,  therefore,  un- 
der this  rule,  would  not,  on  his  mere  posses- 
sion, be  permitted  to  prevail  against  the  title  of 
one,  acknowledged  bv  himself. '  The  presump- 
tion that  he  continued  to  hold  under  Fitch  is 
a  reasonable  one,  nor  would  it  work  any  hard- 
ship to  him,  as  it  would  not  preclude  him  from 
showing  a  better  title,  when  he  had  continued 
in  so  long  after  the  lease  had  expired.  The 
possession,  therefore,  in  1774,  when  Joseph 
Marshall  died,  must  be  considered  as  that  of 
Fitch.  The  next  question  relates  to  the  proof 
of  the  present  defendant  holding  under  his 
father.  The  testimony  was  sufficient  to  go  to 
a  jury  and  we  think  they  have  drawn  the 
proper  conclusion. 

The  defendant  is  not  only  his  son,  but  the 
contemporaneous  declarations  of  the  vendue 
master  and  administrator,  although  not  in  the 
hearing  of  the  defendant,  were  properly  ad- 
mitted, and  unless  the  defendant  produced 
some  other  title,  would  satisfy  any  reasonable 
mind  that  such  was  the  case. 

There  can,  then,  be  no  adverse  possession  ; 
for  until  1774,  Joseph  Marshall  did  not  set  up, 
for  aught  that  appears,  any  title  adverse  to 
that  of  Fitch,  and  since  that  time  twenty  years, 
deducting  the  period  of  the  British  war,  have 
not  elapsed.  The  rule,  therefore,  for  a  new 
trial  must  be  discharged,  with  costs,  and  the 
plaintiffs  have  judgment. 

New  trial  refused. 
Cited  in— 24  Wend.,  455. 


NASH  v.  TUPPER. 

Foreign  Contract — Plea — Statute  of  Limitations. 

On  foreign  contracts,  our  statute  of  limitations  is 
a  good  plea. 

1.— See  Failing  v.  Schenck,  2  Hill,  344 :  Brant  v. 
Ogden,  1  J.  R.,  156 ;  Jackson  v.  Parker,  3  J.  C.,  124 ; 
Jackson  v.  Sharp,  9  J.  R.,  163 ;  Jackson  v.  Waters,  12 
J.  R.,365;  Jackson  v.  Thomas,  16  J.  R.,293;  Jackson 
v.  Camp,  1  Cow.,  605;  Jackson  v.  Scissam,  3  J.  R., 
499 :  Jackson  v.  Reynolds,  and  note  1,  post,  444. 


Citations— 1  Johns  Cas.,  139;  Page  v.  Cable,  April 
Term,  1795;  2  Ersk.  Inst.,  581,  582;  2  Kaime's  Bq.. 
a58;  Hub.  Pnel.,  Vol.  II.,  book  1,  tit.  3;  De  Con- 
flictu  Leg.,  sec.,  7 ;  Emerigon  ch.  4.  sec.  8. 

THIS  was  an  action  on  two  promissory  notes, 
made  in  the  State  of   Connecticut,  and 
dated  28th  November,  1791. 

The  plaintiff  declared  in  the  common  man- 
ner, adding  a  count  for  money  had  and  re- 
ceived. 

The  defendant  pleaded  non  assumpsit  and 
actio  non  accredit  infra  sex  anno*. 

The  plaintiff  replied  specially,  as  follows : 
"And  the  said  William,  by  his  attorneys  afore- 
said, says,  that  he,  by  'anything  by  the  said 
Samuel  above  secondly  in  pleading  alleged, 
ought  not  to  be  barred  from  having  and  main- 
taining his  action  thereof,  against  the  said 
Samuel ;  because  *he  says  that  the  [*4O3 
two  several  promissory  notes  mentioned  in  the 
two  first  counts  of  his.  the  said  William's,  dec 
laration,  were  made  and  gi\?en  by  the  said 
Samuel  to  the  said  William,  and  that  the  cause 
of  action  in  the  two  first  counts  of  the  same 
declaration  mentioned,  arose  within  the  limits 
and  jurisdiction  of  the  State  of  Connecticut, 
and  was  contracted  with  reference  to  the  laws 
and  customs  of  the  State,  to  wit,  at  Whites- 
town,  in  the  County  of  Oneida ;  and  the  said 
William  says,  that  by  an  act  of  the  Legislature 
of  the  State  of  Connecticut,  entitled,  "An  Act 
for  the  limitations  of  prosecutions  in  divers 
cases  civil  and  criminal,"  amongst  other  things 
it  is  enacted :  That  no  suit,  process,  or  action 
shall  be  brought  on  any  bond,  bill,  or  note  un- 
der hand,  given  for  the  payment  of  any  sum 
or  sums  of  money,  not  having  any  other  con- 
dition, contract  or  promise  therein,  but  within 
the  space  of  seventeen  years  then  next,  after 
an  action  on  the  same  shall  accrue.  And  the 
said  William  avers,  that  by  the  law  of  the  said 
State  of  Connecticut  above  recited,  the  said 
William,  at  the  time  of  exhibiting  his  said  bill 
against  the  said  Samuel,  to  wit,  on  the  nine- 
teenth day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  two,  had  a 
good  and  sufficient  cause  of  action  against  the 
said  Samuel,  as  contained  in  the  two  first 
counts  of  this  said  declaration,  and  this  he  is 
read}^  to  verify ;  wlierefore  he  prays  judgment 
if  he  ought  to  be  barred  from  having  and 
maintaining  his  said  action  thereof  against  the 
said  Samuel ;  and  the  said  William  here  freely 
in  court  confesses  that  he  will  not  further 
prosecute  his  action  against  the  said  Samuel, 
of  and  upon  the  third  count  in  his  declaration 
aforesaid,  but  doth  absolutely  disavow  and  re- 
fuse to  further  prosecute  of  and  upon  the  said 
third  count  of  his  said  declaration  against  the 
said  Samuel." 


NOTE.— Foreign  Contracts  — lex  fori  Governs  the 
Remedy  on. 

The  lex  loci  contracts*  governs  the  nature,  validity, 
construction  and  effect  of  foreign  contracts— the 
lex  /withe  remedy.  Laws  of  limitation  pertain  to 
the  remedy  and  the  lex  fori  governs,  Ruggles  v. 
Keeler,  3  Johns.,  263 ;  Hubbel  v.  Cowdry,  5  Id.,  132; 
Peck  v.  Hozier,  14  M..  346 ;  DeCorech  v.  Savetier, 
3  Johns.,  Ch.  190;  Whittemore  v.  Adams,  2  Cow., 
626 ;  Gans  v.  Frank,  36  Barb.,  320 ;  Lincoln  v.  Battelle, 
6  Wend.,  475;  Power  v.  Hathaway,  43  Barb.,  214; 
Miller  v.  Brenham,  68  N.  Y.,  83 ;  Thibodeau  v.  Levas- 
seur,  36  Me.,  362;  Paine  v.  Drew,  44  N.  H.,  306 ;  Tap- 
pan  v.  Parr,  15  Mass.,  41»;  Bulger  v.  Roche,  11  Pick., 
36 ;  Carver  v.  Adams,  38  Vt.,  500 ;  Atwater  v.  Towns- 
end,  4  Conn.,  47;  Bigelow  v.  Ames,  18  Min.,  537; 
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McArthur  v.  Goodin,  12  Bush,  274 ;  Perkins  v.  Gay, 
55  Miss.,  153. 

Contra  by  statute  in  Iowa,  R.  S.,  2746;  also  Davis 
v.  Harper,  48  Iowa,  513 ;  Townsend  v.  Jamison,  9 
How.,  407 ;  Titus  v.  Hobart,  5  Mason,  378 ;  Bank  v. 
Donally.  8  Pet.,  361;  McElmoyle  v.  Cohen,  13  Pet, 
312 ;  Williams  v.  Jones,  13  East,  «9 ;  Huber  v.  Stein- 
er,  2  Bing.  N.  C.,  202 ;  2  Cr.  &  M .,  629 ;  British  Linen 
Co.  v.  Drummond,  10  B.  &  C.,  903. 

Contra  irhere  foreign  statute  erlinguwhes  the  deht. 
Brent  v.  Chapman,  5  Cranch.,  358 ;  Shelby  v.  Guy,  11 
Wheat.,  361 ;  Lincoln  v.  Battelle,  6  Wend.,  475 :  Brown 
v.  Parker,  28  Wis.,  21 ;  Beckford  v.  Wade,  17  Ves.,  87. 

See,  also,  Wlmrton's  Conflict  of  Laws,  2d  ed.,  534 
-546.  Story's  Conflict  of  Laws,  576-583. 
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General  demurrer  inde,  on  which  it  came  be- 
fore the  court. 

4O4*]  Mr.  Emott,  for  the  defendant.  *From 
the  facts  contained  in  the  replication,  it  will  be 
seen  that  the  present  question  really  is,  how 
far  the  laws  of  Connecitcut  shall  control  the 
operation  of  those  of  our  own  State.  The  con- 
tract is  set  forth  not  only  to  have  been  made 
in  Connecticut,  but  to  have  been  there  made 
with  a  reference  to  the  statutes  there  in  force, 
and  therefore,  that  the  seventeeth  years'  limi- 
tation of  the  right  to  sue  formed  a  part  of  the 
contract.  There  can  be  no  hesitation  in  allow- 
ing that  the  lex  loci  shall  regulate,  when  we  are 
to  decide  on  the  validity  of  a  contract.  Our 
statute  of  limitation  is,  "All  actions  upon 
the  case,"  &c.,  shall  be  commenced  within  six 
years  after  the  cause  of  action  accrues,  except- 
ing in  those  cases  contained  in  the  proviso ; 
and,  to  be  entitled  to  the  benefit  of  this,  the 
plaintiff  must  show  that  he  comes  within  it. 
He  should  have  gone  further  ;  in  addition  to 
the  contract  being  made  in  Connecticut  he 
ought  to  have  shown  that  the  defendant  con- 
tinued to  reside  there  till  within  the  last  six 
years.  By  the  English  statutes,  the  absence  of 
the  plaintiff  takes  the  case  out  of  it ;  with  us, 
it  is  only  that  of  the  defendant ;'  and,  therefore, 
a  suit  may  be  brought  here  when  it  could  not 
there.  This  greater  strictness  in  denying  the 
effect  of  the  proviso  to  absent  plaintiffs,  will 
make  this  court  less  inclined  than  even  the 
English  to  extend  the  saving  of  the  statute. 
If,  therefore,  the  statute  would  be  a  bar  in 
England,  a  fortiori,  in  the  State  of  New  York. 
In  Robinson  v.  Bland  (Black.,  241)  it  is  ac- 
knowledged that  the  statute  of  limitations  may 
be  pleaded  to  a  foreign  contract.  The  words 
of  Blackstone,  J.,  in  the  case,  are:  "The  statute 
of  limitations  has  been  frequently  allowed  to 
operate  on  transactions  abroad."  And,  in  the 
same  book  (p.  257),  Mr.  Wedderburne,  in  his 
reply,  admits  this  ;  but  observes,  that  it  runs 
only  when  both  parties  are  in  England.  It 
does  not  affect  the  validity  of  the  contract,  but 
only  the  mode  of  recovering  on  it,  that  is,  it 
goes  only  to  the  remedy  and  not  to  the  right. 
This  case,  therefore,  is  inapplicable  to  the 
4O5*]  *rule  laid  down  respecting  the  lex  loci. 
The  general  one,  as  given  by  Lord  Mansfield 
(Ibid,  258),  is,  that  the  law  or  the  place  where 
the  action  is  brought,  is  to  be  considered  in 
expounding  and  enforcing  the  contract.  To 
the  same  effect  is  Duplein  v.  De  Roven  (2  Vern., 
540).  In  2  Kaimes,  353,  3d  edit.,  it  is,  on  this 
subject,  said,  "Several  questions  arise  from  the 
different  prescriptions  established  in  different 
countries.  In  our  decision  upon  this  head,  the 
case  is  commonly  stated  as  if  the  question 
were,  whether  a  foreign  prescription,  or  that 
of  our  own  country,  ought  to  be  the  criterion. 
This  should  never  be  made  a  question  ;  for  our 
own  prescription  must  be  the  rule  in  every 
case  that  falls  under  it,  and  not  the  prescrip- 
tion of  any  other  country."  Admitting  there- 
fore, fully  the  lex  loci  in  expounding  contracts, 
this  is  not  a  case  of  exposition,  and  does  not, 
therefore,  come  within  those  authorities. 
Lodge  v.  PMp*  (2  Caines'  Cas.  in  E?r.,  321)  S. 

1.— Ruggles  v.  Keeler,  3  Johns.  Rep.,  2ft4,  S.  P.  And 
though  the  defendant  never  has  been  within  the 
State,  the  saving-  continues  till  he  is. 
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C.  (1  Johns,  Cas.,  139),  is  a  case  in  our  favor. 
There  the  indorsee  of  a  Connecticut  note  was 
allowed  to  proceed  in  his  own  name  against 
the  indorser.  This  goes  to  show  that  in  all 
cases  where  the  question  turns  on  the  form  of 
action,  the  law  of  the  country  where  the  de- 
fendant is  found,  and  not  that  where  the  con- 
tract was  made,  ought  to  prevail.  Therefore, 
as  it  is  not  shown  that  Tupper  was  out  of  the 
State  till  within  six  years,  the  suit  cannot  be 
maintained. 

Mr.  Gold,  contra.  By  the  pleadings  in  the 
case,  the  truth  of  which  stand  confessed  by 
the  demurrer,  the  court  will  find  that  the 
defendant  entered  into  the  contract  with  a 
reference  to  the  laws  of  Connecticut  alone.  It 
must  have  been  intended,  then,  that  the  rules 
of  those  laws  should  be  exclusively  resorted 
to,  as  the  measure  of  justice  between  the  par- 
ties. By  the  code,  ordained  as  the  law  of 
Connecticut,  obligations  by  specialty,  and 
simple  contract  demands,  are  placed  on  the 
same  footing.  When,  therefore,  in  that  State, 
a  note  of  hand  is  taken,  the  creditor  takes, 
and  the  debtor  gives,  the  same  security  as 
would  be  created  here  by  a  specialty,  or  sealed 
obligation.  As  they  are  thus  equal  in  their 
nature,  the  statute  of  limitations  couples  them 
together,  and  one  uniform  rule  applies  to 
both.  If,  then,  the  creditor  *regards  [*4O6 
the  continuance  in  his  debtor  of  the  duty  to 
pay  on  every  specialty  which  is  taken,  both 
parties  imagine,  and  agree,  that  there  is,  for 
seventeen  years,  a  continual  obligation  to 
satisfy  the  demand  whenever  called  on.  When 
the  debtor  executed  these  notes  he  consented 
to  be  bound  for  payment  of  their  several 
amounts,  and  so  to  continue  for  seventeen 
years  ;  during  that  period,  it  is  a  further  part 
of  his  agreement  that  no  presumption  of  pay- 
ment shall  be  made.  It  is  on  this  presump- 
tion of  payment  that  every  statute  of  limita- 
tions is  founded.  Therefore,  a  promise  to 
pay,  as  it  rebuts  the  presumption,  and  shows 
the  debt  has  not  been  paid,  is  allowed  on  all 
hands  to  take  the  case  out  of  the  statute. '  Noth- 

1.— By  the  old  cases,  a  promise  to  pay  was  deemed 
necessary  to  take  a  debt  beyond  the  period  of  limi- 
tation, out  of  the  effect  of  the  statute ;  a  mere  ac- 
knowledgment of  the  debt  was  not  held  sufficient 
(Andrews  v.  Browm  et  ux.,  Prec.  in  Cha.,  386 ;  Deane 
v.  Crane,  6  Mod.,  309 ;  Dickson  v.  Thompson,  2  Show., 
12(5 ;  Bland  v.  Haselrig,  2  Vent.,  152),  being,  as  was 
then  said,  only  evidence  of  a  promise.  Hcyling  v. 
Hastings,  5  Mod.,  420.  This,  however,  is  now  over- 
ruled. From  a  review  of  the  latter  decisions,  the 
following  rule  may.  perhaps,  be  laid  down  as  their 
result.  Any  words,  though  spoken  after  action 
brought,  which  show  that  the  debt  has  not  been 
fully  and  liona  fide  paid,  is  such  an  acknowledgment 
of  its  being  due,  as  will  rebut  the  presumptive  bar 
arising  from  the  statute  of  limitations."  Yea  v. 
Fouraker,  Bull.  N.  P.;  2  Burr.,  1099,  a  note  of  the 
same  case ;  Trueman  v.  Fenton,  Cowp.,  544 ;  Lloyd 
v.  Maund,  2  D.  &  E.,  760;  Bailie  v.  Lord  Inchiqum, 
2  Esp.  Rep.,  435 ;  Peters  v.  Brown,  4  Esp.  Rep.,  46 ; 
Lawrence  v.  Worrall,  Peake's  Cas.,  93 ;  Bryan  v 
Horseman,  5  Esp.  Rep.,  81 ;  S.  C.,  4  East,  590.  Sluby 
v.  Champlin,  4  Johns.  Rep.,  461,  though  in  an  affi- 
davit for  leave  to  plead  the  statute  to  the  action. 
Uucker  v.  Hunnny,  4  East,  604.  The  promise  to  pay 
is  a  conclusion  of  law,  for  which  a  debt  so  acknowl- 
edged to  be  unpaid  is  a  sufficient  consideration. 
On  this  ground  it  has  been  ruled,  that  although  the 
debtor,  in  the  same  breath  in  which  he  has  con- 
fessed the  debt  to  be  due,  add  that  he  is  discharged 
by  the  statute  (Clarke  v.  Bradshaw  &  Coglan,  3  Esp. 
Rep.,  155),  or  st«te  a  part  to  be  paid  (Bryan  v.  Horse- 
man, «W  si«p.),  the  statute  does  not  apply ;  because, 
against  conclusions  of  the  law,  there  can  be  no  op- 
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ing,  then,  can  be  more  fairly  inferred,  than 
that  the  debtor  has  consented  that  these 
securities  should  create  an  obligation  for 
seventeen  years,  and  that,  during  such  time, 
the  creditor  might  safely  repose  upon  them. 
But  a  distinction  is  taken  between  the  contract 
and  the  remedy ;  that  the  former  may  remain 
when  the  latter  is  lost.  This  is  like  taking 
from  the  shipwrecked  his  plank,  with  a  pro- 
fession that  you  do  not  mean  him  to  drown. 
When  a  man  takes  a  security,  he  looks  to  the 
period  for  which  his  debtor  is  obliged  ;  thinks 
it  shall  last  till  then,  and  with  a  view  to  that 
it  is  taken.  In  Connecticut,  the  State  has  put 
notes  and  bonds  on  the  same  footing;  but 
when  the  creditor  comes  to  New  York,  he  is 
told  they  consider  the  contracts  of  a  different 
nature,  and  what  he  took  as  a  specialty  shall 
be  no  more  than  a  simple  contract.  What  is 
this  but  to  expound  the  lex  loci  contractus, 
according  to  the  law  of  the  lexfori?  There  is 
no  decision  exactly  in  point,  no  judicial  de- 
termination ;  but  the  following  authorities 
may,  more  or  less,  bear  on  the  subject.  This 
is  a  mere  question  of  exposition  ;  or,  how  the 
parties  contracted.  In  support  of  the  lex  loci 
contractus,  2  Fonb.,  442,  cites  from  Hub. 
Prael.,  torn.  II.,  1.  1,  tit.  3,  the  passage  at  full 
length.  There,  after  laying  it  down  that  the 
laws  of  a  State  are  properly  confined  to  trans- 
actions within  its  limits,  Huberus  says,  that 
in  case  of  a  conflictus  legum,  or  variance  of 
the  laws  of  different  countries,  the  laws  of 
that  where  the  contract  is  made  shall  prevail, 
with  the  exception  of  cases  where,  in  the  con- 
4O7*]  tract,  a  reference  *  was  had  to  the  laws 
of  another  State.  So,  a  marriage  contract 
made  in  France,  shall  be  carried  into  effect  in 
England,  according  to  the  laws  of  France, 
though  contrary  to  the  laws  of  England. 
(Feaubertv.  Turst,  Prec.  in  Chan.,  208.)  So 
in  Alpes  v.  Hodgson  (7  D.  &  E.,  241),  the  Court 
of  Kings  Bench  refused  to  receive  in  evidence 
a  note  given  in  Jamaica,  and  not  stamped 
according  to  the  laws  of  that  island.  The 
same  principle  is  acknowledged  in  Wriglit  v. 
Null  (1  H.  Black.,  148,  149),  where  it  was 
ruled  that  the  laws  of  Georgia,  on  a  question 
of  confiscation,  were  to  be  regarded  in  West- 
minster Hall  as  much  as  in  Georgia,  what- 
ever might  be  the  opinion  of  the  court  as  to 
their  policy.  To  the  same  effect  may  be  cited 
Burrows  v.  Jemino  (2  Stra.,  732);  5  Vin.  Abr., 
511,  pi.  22,  and  in  Jewson  v.  Heed  (Loft's  Rep., 
138),  Lord  Mansfield  says,  a  contract  made  in 
France  must  be  governed  by  the  laws  of 
France.  A  further  authority,  if  the  credit  of 


the  reporter  will  make  it  so,  is  from  the  same 
book  (Crawford  v.  Witten,  154),  where,  to  an 
action  of  debt  on  a  judgment  of  the  Mayor's 
Court  of  Calcutta,  it  was  admitted  that  the 
statute  of  limitations  of  the  lex  fort  was  not 
pleadable  to  foreign  contracts.  In  that  case, 
Mr.  Justice  Aston  observed,  that  an  action 
must  be  determined  by  the  laws  of  the  coun- 
try in  which  the  action  accrued.  But  the 
next  case  which  will  be  relied  on,  goes  to  the 
very  remedy.  It  is  that  of  Melan  v.  Tlie  Duke 
de  Fitz  James1  (1  Bos.  &  Pull.,  138),  in  which 
the  court  determined  that  a  man  cannot  be 
held  to  bail  in  England,  upon  a  contract  to 
pay  money  made  in  France,  if,  by  the  laws  of 
that  country,  his  person  is  not  there  liable  to 
be  restrained  for  the  debt.  And  in  order  to 
prove  that  such  was  the  case  then  in  dispute, 
Pothier  on  Obligations,  and  an  affidavit  of  a 
counselor  of  Paris,  were  received  as  evidence. 
Here  the  remedy  alone  was  the  point  in  ques- 
tion ;  as  the  laws  of  the  community  where  the 
debt  arose  gave  no  lien  on  the  body,  it  was 
disallowed  in  a  case  where,  by  the  English 
code,  the  defendant  was  immediately  liable  in 
his  person,  and  might  be  held  to  special  bail. 
The  English  bench,  against  the  course  of  their 
own  court,  and  against  the  laws  of  their  own 
land,  adopted  those  of  France,  in  determining 
the  extent  *to  which  a  debtor  had  [*4O8 
pledged  himself  by  his  engagement.  Chief 
Justice  Eyre,  in  giving  his  opinion,  fully  adopts 
the  doctrine  of  the  lex  loci,  and  observes, 
whatever  would  constitute  a  defense  to  the 
action  in  France,  would  in  Westminster  Hall. 
The  reverse  of  this  must  be  equally  true ; 
what  is  no  defense  in  Paris,  will  be  none  in 
London.  This,  however,  is  now  denied,  and 
while  the  lex  loci  contractus  is  admitted  to  cre- 
ate the  contract,  yet  it  is  attempted  to  inter- 
pose the  lex  fori  to  protect  the  debtor,  under 
the  idea  of  the  laws  of  the  jurisdiction  affect- 
ing the  remedy  but  not  the  contract.  It  is, 
with  due  submission,  imagined,  that  the  defense 


1. — This  case  has  been  doubted,  and  it  was  ob- 
served that  a  very  learned  judge  (Heath)  was  op- 
posed to  the  declaration.  Per  Lord  Ellenborough, 
in  Imlay  v.  Ellsfen,  2  East,  455.  And  it  has  been 
ruled,  contra,  in  the  case  of  Smith  v.  Spinolla  (2 
Johns.  Rep.,  198),  where  a  foreigner  was  held  to  bail 
on  a  contract  made  in  his  own  country,  by  the  laws 
of  which  his  person  wag  privileged  from  arrest. 
But  where  the  laws  of  a  foreign  country  had  sus- 
pended all  right  of  proceeding  on  certain  contracts, 
antecedently  made,  it  was  held  by  the  Circuit  Court 
for  Pennsylvania  District,  that  a  suit  could  not  be 
maintained  upon  it  during  such  suspension,  and 
the  defendant,  therefore,  discharged  on  common 
bail.  Conframp  v.  Bunel,  4  Dall.,  419. 


is  a  mere 
hough  it  cannot 
lualified  in  any  manner 
not  inconsistent  with  the  legal  inference.  There- 
fore, notwithstanding  such  payment  would,  by  in- 
tendment  of  law.  be  due  immediately,  and  abso- 
lutely, as,  expressum  facit  cesaare  taciturn,  the  debtor 
may  annex  a  condition  to  his  promise,  and  charge 
the  plaintiff  with  it  (Heyling  v.  Hastings,  1  Salk., 
29),  or  bind  himself  only  when  able.  Davies  v. 
Smith,  4  Esp.  Hep.,  36 ;  Cole  v.  Saxby,  3  Esp.  Rep., 
159.  It  seems,  that  any  mode  of  payment  different 
from  that  appointed  by.the  law,  as  in  goods,  would 
be  confidential  (Bush  v.  Barnard,  8  Johns.  Rep., 
407);  in  which  case  the  OTIIW  of  proving  the  condition 
performed,  and  of  tendering  himself  ready  to  re- 
ceive,where  the  payment  is  otherwise  than  in  money, 
lies  on  the  plaintiff;  though  it  is  enough  for  him, 
as  to  ability  to  pay.  to  show  it  from  the  defendant's 
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ostensible  circumstances,  and  appearance  in  the 
world.  When  the  debt  is  denied,  as  by  saying,  "  I 
have  no  recollection  of  the  debt,  and  rely  on  the 
statute"  (Bryan  v.  Horseman,  swpra.),  or  "  I  have 
paid  the  bill  and  taken  a  receipt,  and  will  send  a 
copy,"  though  none  be  sent  (Birk  v.  Guy,  4  Esp. 
Rep.,  184),  the  statute  is  a  bar.  So,  where  the  defend- 
ant refers  his  creditor  to  another  for  his  determin- 
ation and  ability.  Ricknell  v.  Keppel,  1  N.  R.,  20. 
The  acknowledgment,  to  take  a  case  out  of  the 
statute,  need  not  be  by  the  party  himself ;  if  by  an 
agent,  or  servant,  usually  employed  in  the  trans- 
action of  the  defendant's  affairs,  it  is  sufficient,  Pale- 
thorp  v.  Furnish,  2  Esp.  Rep.,  611,  n.  Where  the 
interest  is -joint,  the  act  of  one  is  the  act  of  all; 
therefore,  an  acknowledgment  by  one  of  several 
makers  of  a  joint  and  several  promissory  note,  is 
obligatory  on  all.  Whitcomb  v.  Whiting,  Doug., 
652.  So,  after  the  dissolution  of  a  partnership,  an 
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set  up  by  the  opposite  party  attached  on  the 
contract,  and  made  a  part  of  it.  It  is  of  the 
utmost  importance  that  a  creditor  should 
know  how  long  he  may  repose  on  his  security, 
without  its  being  presumed  that  it  has  been 
paid.  In  this  State,  by  taking  a  bond,  he 
would  have  intended  to  protect  himself  against 
this  presumption  for  twenty  years.  To  cre- 
ate an  equal  bar  to  presumption,  such  as  an 
obligation  would  have  inferred,  must  have 
been  in  the  contemplation  of  the  parties  in 
Connecticut ;  because  the  law  gives  the  securi- 
ty taken  the  same  advantages.  If  the  maker 
and  payee  had,  in  Connecticut,  been  asked  to 
expound  their  own  contract,  they  would  have 
said,  it  is  to  last  and  continue,  firm  and  good, 
.against  all  presumption,  for  seventeen  years. 
This,  then,  attaches  itself  to,  and  is  an  integral 
part  of  it,  the  original  contract,  and,  there- 
fore, repeals  the  bar  growing  out  of  a  foreign 
jurisdiction,  our  statute  of  limitations  pleaded 
in  bar.  If  the  act  did  not  operate  on  the  con- 
tract, but  merely  suspended  the  remedy,  it 
would  be  matter  of  abatement,  not  bar ;  be- 
cause bar  goes  to  the  right,  not  to  the  remedy; 
and  the  statute  presumes  payment  made : 
therefore,  the  judgment  is  in  chief,  and  ex- 
haust the  debt,  which  becomes,  as  it  were, 
dead.  If  the  defendant  meant  to  avail  him- 
self of  our  Llimitation  Act,  he  should  have 
stated  that  the  notes  were  made  with  a  refer- 
ence to  our  laws,  or  at  least,  should  have  gone 
on  to  set  forth  his  own  residence  for  six  years 
last  past.  The  court  will  refer  to  the  plead- 
ings, and  see  that  they  show  the  lex  loci  con- 
tractus  to  have  attached  on  the  contract ;  and 
4O9*]  if  the  *residence  of  the  defendant 
would  affect  the  question,  that  circumstance 
should  have  been  specially  set  forth  to  exon- 
erate him  from  the  operation  of  the  laws  of 
Connecticut.  In  the  case  of  Phelps,  the  court 

fuarded  against  the  conclusion  that  might  be 
rawn  against  lex  loci  contractus;  and  the 
courts  of  Connecticut  have  allowed  the  indorsee 
of  a  New  York  note  to  prosecute  in  his  own 
name,  giving  thereby  a  remedy  according  to 
the  lex  loci,  which  would  have  been  devised  by 
the  lex  fori.  Let  us,  for  one  moment,  advert 
to  the  consequences  of  refusing  to  adopt  the 
principles  for  which  we  contended.  The  laws 
of  many  States  place  simple  contract  debts  on 
veiy  different  footings  :  one  fifth  of  the  money 
lent  out  may  be  advanced  on  securities  like 
those  on  which  the  present  action  is  grounded. 

acknowledgment  by  a  partner  of  an  account  made 
out  by  him,  will  set  up  the  debt  against  the  oper- 
ation of  the  statute.  Smith  v.  Ludlow,  6  Johns. 
Rep.,  267.  Any  act  admitting  the  debt,  is  equivalent 
to  an  acknowledgment.  A  credit  given,  or  item 
charged,  by  a  defendant,  within  six  years,  will, 
where  there  are  mutual  accounts  between  him  and 
the  plaintiff,  take  the  whole  of  the  demand  against 
himself  out  of  the  statute.  Catling  v.  Skoulding, 
6  D.  &  E.,  189 :  Cogswell  v.  Dolliver,  2  Mass.  Kep., 
217.  So  a  partnersiiip  account  made  out  by  a  part- 
ner, after  a  dissolution  of  the  firm,  debiting  the 
concern  (Smith  v.  Ludlow,  uhi  mip.),  or  writing  a 
letter  stating  a  balance  from  the  former  partner- 
ship (Wood  v.  Braddick,  1  Taunt.,  lOt),  or  a  payment 
of  a  dividend  by  the  estate  of  a  joint  debtor  (Jack- 
son v.  Faribank,  2  H.  Bl.,  340),  revives  the  debt 
against  all.  Where  the  action  is  against  several 
joint  debtors,  and  evidence  of  an  acknowledgment 
by  one  only,  the  verdict  ought  to  be  general,  which 
will  cure  the  defect  in  Bland  v.  Haselrig,  2  Vent., 
151.  What  shall  amount  to  an  acknowledgment  has 
been  left  to  a  jury  (Lloyd  v.  Maund,  2  D.  &  E.,  700), 
yet,  in  a  late  case,  the  court  determined  on  the 
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These,  after  six  years,  are  here  presumed  to  be 
paid ;  suppose  the  maker  of  a  note  removes 
to  Connecticut,  it  will  be  in  vain  that  he  will 
say,  by  the  laws  of  New  York  the  debt  is 
barred  ;  the  creditor  will  proceed  and  recover, 
when  in  the  country  where  the  whole  trans- 
action took  place,  he  could  never  get  a  shill- 
ing. If  this  rule  is  to  prevail,  a  creditor  has 
only  to  watch  his  passing  debtor,  arrest  him 
in  tramdtu,  and  attain  payment  long  after 
every  hope  was,  by  law,  and  the  implied  basis 
of  the  contract,  'totally  gone.  The  court, 
therefore,  will  be  cautions  in  making  a  decis- 
ion, which,  by  rejecting  the  laws  of  a  foreign 
state,  in  expounding  the  terms  of  a  contract 
made  there,  becomes  a  necessary  precedent  to 
that  State,  in  regulating  the  justice  it  is  to  meas- 
ure out  to  the  people  of  New  York,  which  will, 
of  the  limits  of  New  York,  create  a  seventeen, 
instead  of  six  years'  limitation.  One  contract 
may,  by  this  means,  have  a  dozen  different 
interpretations :  a  debt  is  contracted  in  New 
Hampshire ;  the  debtor  comes  here,  and  in  six 
years'  quiescence  discharges  him ;  he  goes  to 
Connecticut,  and  the  debt  revives ;  according 
as  the  limitation  is  long  or  short,  he  by  his 
own  act,  settles  the  period  of  his  creditor's 
demand.  It  is  impossible  to  deny  him  this 
power,  if  the  intention  of  the  parties  to  the 
contract,  and  their  resulting  duties,  arising 
from  a  reference  to  the  laws  of  the  country 
where  that  contract  was  made,  are  to  be  depart- 
ed from ;  for,  instead  of  placing  the  agreement 
*on  those  resulting  duties,  and  the  [*41O 
basis  contemplated  by  the  parties,  it  leaves 
that,  and  the  duties  to  which  they  bind  them- 
selves, to  the  sport  and  control  of  the  most 
contingent  and  capricious  events ;  to  the 
debtor's  locomotive  will ;  to  the  laws  of  any 
and  every  State  or  kingdom  in  which  he  may 
from  time  to  time  elect,  from  among  all  the 
nations  of  the  earth,  to  take  up  his  residence. 
Instead  of  one  plain  and  uniform  rule  of  con- 
struction, what  an  endless  and  perplexed  con- 
fusion is  suggested  ?  A  suggestion  which 
fixes  nothing,  but  unsettles  everything ;  which 
renders  every  judgment  insecure,  and  all  suits 
everything  but  final.  Such  must  be  the  con- 
sequence, though  it  may  be  attempted  to 
show  the  contrary  by  refined  distinctions  be- 
tween the  remedy  and  the  contract. 

There  is  another  point  of  view  in  which  this 
case  maybe  presented.  Among  the  nations  of 
Europe  a  principle  of  comity  has  introduced  a 

effect  of  the  words.  Bicknell  v.  Keppel,  uhi  sup. 
If,  as  Mr.  Serjeant  Williams,  in  his  note  to  Hodsden 
v.  Harridge  (2  Saund.,  64,  1>),  says,  "  it  might,  per- 
haps, have  been  as  well  if  the  letter  of  the  statute 
had  been  strictly  adhered  to;"  and,  if  that  statute 
be,  as  is  observed  in  Green  v.  Kevitt  (2  Salk.,  421, 
422),  "a'very  beneficial  law  on  which  the  security  of 
all  men  depends,  and,  therefore,  to  be  favored," 
it  might  possibly  be  more  for  the  interest  of  the 
community  at  large,  and  more  conducive  to  the 
certainty  of  the  law,  that,  the  words  being  found, 
their  legal  operation  should  be  declared  by  the 
bench,  rather  than,  by  a  deleterious  complaisance, 
be  given  over  to  jury  determination.  In  equity, 
an  advertisement  that  all  persons  having  any  debts 
owing  to  them  from  the  advertiser,  shall  be  paid  at 
a  certain  time  and  place,  does  away  the  limitation. 
Andrews  v.  Brown,  2  Eq.  Cas.  Abr.,  305;  S.  C.,  Prec. 
in  Chan.,  386.  So  a  devise  to  pay  debts  (Lacon  v. 
Brings,  3  Atk.,  107;  Gofton  v.  Mill,  2  Vern.,  141; 
Anon.,  1  Salk.,  154),  yet,  not  without  some  doubt 
and  disapprobation.  Blackeney  v.  Earl  of  Stafford, 
2  P.  Wms.,  374 ;  Oughterloney  v.  Earl  Powis,  Amb., 
231. 
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respect  for  each  other's  laws  and  constitutions. 
Between  the  individual  States  which  compose 
the  Union  it  is  submitted,  whether  there  is  not 
a  far  more  cogent  reason  to  respect ;  even  as  a 
bond  to  preserve  the  federal  government. 
There  is  a  part  of  the  Constitution  by  which 
it  is  created,  that  ordains,  "No  State  shall 
pass  any  law  impairing  the  obligations  of 
contracts."  Does  not  this  impose  on  the  court 
an  additional  obligation  to  respect  the  laws  of 
a  sister  State,  in  the  exposition  of  a  contract 
made  there,  more  than  what  arises  from  the 
mere  comity  of  nations?  If  the  court  will 
apply  a  principle  drawn  from  the  laws  of  their 
own  State,  contrary  to  those  of  Connecticut, 
and  not  contemplated  by  the  parties  to  the 
contract  when  it  was  made,  do  they  not  im- 
pair the  force  of  obligations'?  Besides,  under 
this  construction,  full  faith  cannot  be  given  to 
the  judicial  claims  of  the  citizens  of  different 
States.  This  is  mentioned  merely  as  a  feature 
in  the  Constitution,  to  show  with  how  much 
circumspection  the  court  ought  to  proceed. 
Suppose  the  case  had  arisen  in  a  court  of  tke 
United  States,  that  a  Connecticut  creditor,  on 
a  contract  made  there,  had  sued  a  New  York 
debtor,  can  it  be  supposed  that  there  would 
have  been  the  hesitation  of  a  moment  in  adopt- 
ing the  lex  loci  contractus,  the  laws  of  Connecti- 
41 1*]  cut?  *It  is  submitted  whether  an  act 
of  this  State,  which  should  abridge  the  period 
given  by  a  foreign  contract  to  a  creditor,  with- 
in which  he  should  not  be  obliged  to  demand 
his  debt ;  which  should  deny  him  the  right  to 
have  recourse  to  his  contract  for  any  part  of 
the  time  which  was  allowed  by  the  laws  of  the 
State  where  it  was  made,  it  is  submitted,  I  say, 
whether  such  an  act  would  not,  under  the 
Constitution,  in  the  extensive  sense  of  the 
terms,  impair  the  obligations  of  the  contract. 
Mr.  Einolt,  in  reply.  An  objection  has  been 
raised  against  the  force  of  our  plea  of  the  stat- 
ute of  limitations,  from  a  clause,  or  part  of  a 
clause  in  the  Constitution  of  the  general  gov- 
ernment ;  that  no  act  shall  be  passed  to  impair 
the  obligations  of  contracts.  From  the  use 
made  of  this  passage,  it  will  follow  that  all 
statutes  of  limitation  must  invariably  remain 
as  they  now  are,  and  that  no  State  can  ever 
lengthen  or  shorten  the  period  ;  because  that 
would  be  to  impair  the  rights  of  others,  in  ex- 
isting obligations.  The  meaning  of  the  words 
are,  that  no  State  shall  pass  laws  tending  to 
impair  the  validity  of  contracts  made  in  other 
States.  The  argument  on  the  part  of  the 
plaintiff  seems  to  suppose  that  if  the  statute  be 
allowed,  the  debt  cannot  be  recovered.  Not 
so  ;  the  contract  remains  as  it  was ;  all  that  is 
said  by  us  is,  that  when  attempted  to  be  en- 
forced against  our  laws,  they  interpose ;  but 
if  it  be  carried  back  to  Connecticut,  then  our 
statute,  or  a  judgment  under  it,  is  of  no  avail. 
The  security  was  taken,  subject  to  any  varia- 
tions the  State  in  which  it  was  given  might 
make ;  and  also  to  such  as  any  other  might 
adopt,  where  it  should  be  put  in  suit.  After 
the  defendant  has  resided  six  years  in  this 
State,  the  statute  attaches  wherever  the  con- 
tract was  made.  For  the  words  of  the  act  are 
direct  and  positive.  "  No  action  shall  be  com- 
menced," &c.,  without  reference  to  the  citizens 
of  this  or  any  other  State.  Under  the  letter 
and  spirit  of  the  act,  the  suit  ought  to  be 
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brought  within  six  years,  or  the  plaintiff 
should  show  himself  within  the  proviso.  If 
the  Legislature  choose  to  pass  a  law,  the  court 
cannot  say  they  have  no  right  to  do  so ;  and 
it  is  to  be  observed  that  this  statute  is  only  a 
continuance  of  a  *former  act.  Allow-  [*4l  2 
ing  the  defense,  does  not  deny  the  contract ; 
on  the  contrary  it  admits  but  avoids.  We  say, 
you  have  brought  your  suit  here,  and  all  that 
you  can  claim  is  the  benefit  of  those  laws  to 
which  you  choose  to  resort.  • 

LEWIS,  Ch.  J.,  delivered  the  opinion  of  the 
court.  This  is  an  action  of  awumpsit  on  two 
promissory  notes  made  by  the  defendant  to 
the  plaintiff. 

The  question  arising  on  the  pleadings  is, 
shall  the  lex  loci  contractus  govern,  or  shall  it 
not? 

It  is  a  well-settled  rule  that  contracts,  with  a 
few  exceptions,  are  to  be  construed  according 
to  the  laws  of  that  country,  in  reference  to 
which  they  are  made.  But  it  is  equally  well 
settled  that  the  remedy  on  them  must  be 
prosecuted  according  to  the  laws  of  that 
country  in  which  the  remedy  is  sought.  In 
the  case  of  Duplein  v.  De  Sown,  the  cause  of 
action  arose  in  France ;  it  was  on  a  judgment 
obtained  in  that  country.  The  defendant 
pleaded  the  statute  of  limitations,  and  held  a 
good  baf  to  the  action. 

In  Lodge  v.  Phelps,  decided  in  October 
Term,  1799,  it  was  held  that  though  promis 
sory  notes,  made  in  Connecticut,  were  not 
there  negotiable,  they  might  be  negotiated 
here,  and  a  suit  maintained  on  them  in  the 
name  of  the  indorsee.  For  that  the  principle 
of  the  lex  loci  shall  not  affect  the  form  of 
action,  but  shall  have  reference  only  to  the 
nature  and  construction  of  the  contract,  and 
its  legal  effect ;  not  to  the  mode  of  enforcing  it. 

In  a  much  earlier  case,  viz.,  that  of  Page 
and  Cable,  decided  in  this  court,  in  April 
Term,  1795,  the  precise  question  now  before 
us  came  under  consideration.  It  was  an 
action  of  aswmpsit,  on  a  promissory  note 
made  in  Connecticut,  by  George  Cable,  tc* 
Jonathan  Cable,  the  defendant,  and  by 
him  indorsed  to  David  Page,  the  plaintiff. 
*The  whole  transaction  took  place  in  [*4 13 
Connecticut.  The  plaintiff  declared,  first, 
under  our  statute,  as  indorsee ;  •  second,  on 
the  indorsement  as  a  special  agreement ;  set- 
ting forth  the  contract  as  originating  in  Con- 
necticut, and  the  defendant  as  guaranteeing 
the  payment  by  George  Cable,  and  on  his  de- 
fault engaging  to  pay  for  him. 

The  defendant  pleaded  the  statute  of  limita- 
tions of  this  State,  and  the  plaintiff  demurred, 
alleging  for  cause,  that  no  such  statute  existed 
in  Connecticut,  where  the  cause  of  action 
arose. 

The  court  said  that  the  defendant  having 
elected  to  prosecute  his  suit  in  this  State,  he 
must  pursue  his  remedy  agreeable  to  our  laws, 
and  that  our  courts  could  not  dispense  with  an 
adherence  to  the  requisites  of  time,  place,  and 
manner  of  commencing  and  prosecuting  a 
suit,  because  the  cause  of  action  arose  in 
another  State.  They  conceived  such  adher- 
ence by  no  means  impaired  the  obligation  of 
the  contract,  and  they  gave  judgment  for  the 
defendant.  The  correctness  of  those  decisions 
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I  feel  no  disposition  to  controvert,  but  con- 
ceiving the  law  on  the  point  as  settled,  we  are 
of  opinion  judgment  must  be  for  the  defend- 
ant, and  with  this  opinion  the  Scotch  and 
Dutch  laws  accord,  as  will  appear  from  Ers- 
kine's  Institutes,  Vol.  II.,  581,  582;  Kaime's 
Equity,  Vol.  II.,  358;  Huberi  Praelectione-s, 
Vol.  II.,  book  1,  tit.  3;  De  Conflictu  Legum, 
sec.  7.1 

LIVINGSTON,  /.  No  other  question  occurs 
on  this  case  than  whether  we  are  bound  to  en- 
force the  limitation  enacted  by  a  statute  of 
our  own  State,  or  allow  the  plaintiff  the  same 
time  as  he  would  have  had  before  a  tribunal  in 
Connecticut. 

414*]  *In  the  exposition  of  foreign  con- 
tracts, courts  take  notice  of  the  laws  of  the 
State  in  which  they  are  made,  or  manifest  in- 
justice would  ensue.  This  is  a  dictate  of  com- 
mon sense,  and  is  become  a  principle  of  gener- 
al law.  In  suits  on  contracts  madte  abroad, 
the  parties  in  their  pleadings  must  observe  the 
forms  of  the  country  where  the  action  is  de- 
pending ;  but  in  deciding  on  the  merits,  the 
lex  loci  will  be  the  rule.  This  distinction  is 
found  in  the  Roman  and  French  law,  and 
Emerigon  speaks  of  it  as  adopted  by  all  ele- 
mentary writers. 

"  Pour  tout  ce  qui  concerne  I'ordre  judicaire  " 
(or  form  of  action),  says  that  author,  "  on  doit 
wivre  I 'usage  du  lieu  ou  I' on  plaide,  main  pour 
ce  qui  est  de  la  decision  du  fan  (or  the  merits), 
on  doit  mivre,  en  regie  generate,  les  louix,  du  lieu 
ou  le  contrat  a  ete  passe  ex  consuetudint.  ejus  reg- 
ionis  irib  ua  negotium  gestum." 

Another  author  on  the  same  subject,  holds 
nearly  the  same  language.  In  his  qua  respi- 
ciunt  litis  decisionem,  servanda  est  consuetudo 
loci  contractus.  At  in  his  qua  respiciunt  Utis 
ordinationem,  attenditur  consuetudo  loci  ubi 
causa  agitur. 

Emerigon  also  mentions  an  instance  of  a 
suit  between  two  Englishmen  in  France  in 
which  the  plaintiff  insisted  on  proving  by 
witnesses  a  parol  contract  for  a  loan  exceed- 
ing one  hundred  livres.  The  defendant 
pleaded  an  ordinance  resembling  in  some  re- 
spects our  "Act  for  the  Prevention  of  Frauds," 
which  required  contracts  of  that  amount  to 
be  in  writing,  and  no  other  proof  was  to  be 
received  of  it  but  the  instrument  itself.  The 
Parliament  of  Paris,  however,  determined  that 
this  being  a  valid  contract  in  England,  when 
it  was  made,  the  ordinance  did  not  apply,  and 
the  plaintiff  recovered.  "  Ilfatjuge  (says  the 
author  who  reports  this  decision),  par  le  par- 
lenient  de  Paris,  que  Pordo?inance  n'avoit  point 
lieu,  d'autant  qu'  ette  mi  ad  litis  dedsionem,"  or 
to  the  gist  of  the  action.  (Traite  des  Assuran- 
ces, ch.  4,  sec.  8.) 

On  a  point  of  general  law,  where  we  have 
no  rule  to  the  contrary,  I  cannot  well  err  in 
conforming  to  one  which  we  find  adopted  by 
415*]  a  foreign  tribunal,  heretofore  *among 
the  most  distinguished  in  Europe,  for  the 
purity  and  wisdom  of  its  decisions ;  a  neces- 
sary consequence  of  the  great  learning,  in- 
tegrity, and  independence  of  its  judges.  But 

1.— See  Benjamin  v.  De  Groot,  1  Denio,  157 ;  Ran- 
dall v.  Wilkins,  4  Denlo,  577 ;  Fowler  v.  Hunt,  10  J. 
R.,  464 ;  Lincoln  v.  Battelle,  6  Wend.,  475 ;  Rubles 
v.  Keeler,  3  J.  R.,  363. 
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the  same  rule,  I  conceive,  prevails  here.  A 
note  bearing  a  yearly  interest  of  more  than  7 
percent.,  if  made  abroad  and  lawful  there, 
may  be  recovered  here,  notwithstanding  our 
statute  against  usury.  I  see  no  reason  why 
the  same  respect  should  not  be  paid  to  the 
limitation  acts  of  another  State.  Our  statute 
against  usury  is  quite  as  imperative  in  avoid- 
ing the  security,  as  that  which  prescribes  the 
time  after  which  a  suit  shall  not  be  brought  ; 
yet  courts  have  invented,  or  sanctioned,  sev- 
eral exceptions,  not  within  its  provisions,  to 
prevent  a  failure  of  justice.  Thus,  an  ac- 
knowledgment of  the  debt  has  defeated  its 
operation,  or  arrested  its  course.  Why,  then, 
not  regard  an  exception  created  by  the  parties 
themselves,  which  must  be  presumed  to  be  the 
case  whenever  they  contract,  with  a  view  to  a 
different  limitation?  No  violence  is  done  to 
our  law  by  permitting  them  to  establish  for 
themselves  a  rule  different  from  that  which 
would  take  place  in  case  of  their  silence.  If 
the  defendant  had  agreed  in  writing  not  to 
avail  himself  of  the  statute  of  limitations  of 
this  State,  if  the  suit  were  commenced  in 
seventeen  years,  a  doubt  can  hardly  be  enter- 
tained of  our  giving  effect  to  such  an  agree- 
ment. I  perceive  but  little  if  any  difference 
between  a  written  contract  of  this  kind,  and  a 
case  in  which  the  defendant  must  be  pre- 
sumed to  have  had  in  his  eye  the  laws  of  his 
own  State,  and,  therefore,  have  virtually 
agreed  to  pay  these  notes,  if  sued  within  that 
period.  To  leave  his  State,  therefore,  prior 
to  that  time,  and  then  set  up  a  defense  in  vio- 
lation of  his  own  engagement,  and  the  under- 
standing of  the  plaintiff,  is  an  injustice  which 
ought  not  to  be  suffered,  if,  without  a  breach 
of  duty,  we  can  prevent  it.  It  may  be  said 
that  if  a  party  becomes  a  suitor  with  us,  he 
must  be  bound  by  our  laws.  This  is  true,  as 
it  respects  the  form  of  action,  or  mode  of  ob- 
taining the  remedy.  Courts  will,  and  ought 
to  adhere  to  their  own  forms,  but  in  deciding 
on  the  merits  of  the  demand,  or  defense,  they 
do  not  derogate  from  their  dignity,  by  enforc- 
ing the  laws  of  the  State,  where  *the  [*41G 
contract  originated.  The  present  defense  is  a 
perpetual  bar  to  the  action,  and,  therefore,  in- 
volves in  it  the  merits,  and  not  a  mere  ques- 
tion of  form.2  If  so,  the  laws  of  Connecticut 
should  be  our  guide,  and  not  those  of  our  own 
State.  Inforo  conscientiw,  the  plaintiff's  case 
is  a  clear  one.  The  defendant,  by  his  de- 
murrer, admits,  that  if  he  had  not  come  to  this. 
State,  the  plaintiff  might  and  ought  to  have 
recovered.  It  would  be  matter  of  regret,  if 
we  were  compelled  to  listen  to  as  unjust  a  de- 
fense, considering  the  real  understanding  of 
those  parties,  as  was  ever  obtruded  upon  a 
court  of  justice.  It  would  not  be  easy  to 
assign  a  reason  why  an  obligation  incurred  in 
one  State  should  be  cancelled  by  either  of  the 

2.— With  deference  to  the  bench  by  whom  the  de- 
cision in  this  case  was  pronounced,  there  does  seem 
great  force  in  the  reasoning1  of  the  learned  judge 
who  dissented  from  them.  If  the  exposition  of  a 
personal  contract  is  to  be  governed  by  the  law  of 
the  country  where  made,  unless  entered  into  with  a 
view  to  that  of  another  State ;  if  us  we  have  deter- 
mined, in  Thompson  v.  Keteham  (8  Johns.  Rep.,  189), 
the  time  of  payment  is,  by  judgment  of  law,  a  part 
of  the  original  contract,  why  is  it  not  the  time  of 
prescription,  as  declared  by  the  law,  equally  a  part 
of  the  original  contract?  If  it  be  so,  is  it  not  ot  the 

207 


416 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1803 


parties  flying  to  another.  We  are  not,  in  my 
opinion,  under  the  necessity  of  establishing  a 
principle  or  practice  which  may  so  easily  be 
Abused,  and  must  always  be  followed  by  great 
injustice.  So  long  as  we  are  at  liberty  to  ex- 
pound contracts  lege  loci,  it  is  our  duty  to  dis- 
countenance a  defense  which  in  such  country 
would  not  be  allowed.  When  the  defendant 
left  Connecticut  the  plaintiff  had  a  good  cause 
of  action  against  him,  which  ought  not  to  be 
defeated  by  his  own  act  in  coming  among  us. 
I  think,  therefore,  that  as  this  defense  has  noth- 
ing to  do  with  the  form  of  action,  but  strikes 
.at  the  plaintiff's  right  to  recover  at  all,  we 
should  apply  to  this  case  the  limitation  act  of 
Connecticut,  and  that  as  seventeen  years  have 
not  run  since  these  notes  were  made,  the 
plaintiff  should  have  judgment. 

Judgment  for  the  defendant. 

Cited  in— 2  Cow.,  632;  6  Wend.,  485 :  16  Wend.,  441 ; 
21  Barb.,  595, 9  How.  (U.  S.),  414 ;  1  Gall.,  376 ;  2  Mason, 
159 ;  2  Mason,  177 ;  2  Paine,  440. 


THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK 

0. 

BROWN  ET  AL. 

1.    Forfeiture    of    Lands  —  Intrimon  —  Office 
Found.     2.  Id.  —  Seisin  of  People  for  Breach. 

Intrusi9n  for  a  forfeiture  of  lands  granted  in  fee, 
will  not  lie  before  office  found. 

Intrusion  must  be  on  the  actual  possession  of  the 
people. 

The  people  can  acquire  seisin  or  possession  of  lands 
for  breach  of  condition  by  matter  of  record  only. 

Citations—  Cro.  Eliz.,  220  ;  2  Lev.,  134  ;  9  Rep.,  95  a.  l>. 


was  an  information  filed,  at  the  direc- 
tion  of  the  Legislature,  by  the  late  Attor- 
ney-General, against  the  defendants,  for  an 
intrusion  on  certain  lands  lying  in  the  County 
of  Otsego. 

The  defendants  claimed  under  letters  patent, 
of  the  6th  of  September,  1770,  for  9,200  acres, 
granted  by  His  Majesty  George  III.,  of  Great 
Britain,  France  and  Ireland,  King,  &c.,  at  a 
quitrent  of  two  shillings  and  sixpence,  ster- 
ling, for  every  hundred  acres.  After  the  usual 
417*]  reservations  *of  mines  and  white  pine 
trees,  for  masts,  the  grant  contained  the  fol- 
lowing proviso:  "Provided  further,  and 
upon  condition  also,  nevertheless,  and  we  do 
hereby  for  us,  our  heirs  and  successors,  direct 
and  appoint,  that  this  our  present  grant  shall 
be  registered,  and  entered  on  record,  within 
six  months  from  the  date  hereof,  in  our  sec- 
retary's office,  in  our  city  of  New  York,  in  our 
said  province,  in  one  of  the  books  of  patents 

essence  of  the  contract,  according  to  the  exposition 
which  the  law  would  give  in  Connecticut,  that  a 
prescription  of  less  than  fourteen  years  shall  not  be 
set  up  against  a  promissory  note  ?  When  we  make 
six  years  a  bar,  is  it  not  to  expound  the  contract 
according  to  our  law,  and  not  according  to  that  of 
the  country  where  the  instrument  was  made  ?  To 
a  foreign  bond  we  cannot  plead  our  statute  of 
usury  ;  because  we  do  not  admit  of  a  defense  on  the 
merits,  which  the  law  of  the  country  where  the 
deed  was  executed  would  not  allow.  The  lex  fort 
knows  not  of  any  bar  to  the  right,  which  does  not 
exist  by  the  lex  loci  contractor.  •  On  this  very  prin- 
ciple we  have  disallowed,  in  the  case  cited  above,  a 
plea  of  infancy  to  a  note,  because  not  shown  to  be 

208 


there  remaining;  and  that  a  docket  thereof 
shall  be  also  entered  in  our  auditor's  office, 
there,  for  our  said  province,  and  that  in  de- 
fault thereof,  this  our  present  grant  shall  be 
void  and  of  none  effect,  anything  before  in 
these  presents  contained  to  the  contrary  there- 
of, in  anywise,  notwithstanding." 

It  was  admitted  that  no  docket  of  the  said 
letters  patent  had  been  entered  in  the  office  of 
the  auditor,  pursuant  to  the  said  proviso  ;  but 
the  following  entry,  made  since  the  year  1797, 
was  found  in  a  memorandum  book  of  patents 
in  the  office  of  the  comptroller  of  this  State,  to 
wit:  "1558,  patent  granted  to  Leonard  Lis- 
penard  J  and  others,  for  9,200  acres  of  land  in 
Albany  County,  dated  the  6th  of  September, 
1770,  at  two  shillings  and  sixpence,  sterling, 
for  every  hundred  acres." 

About  the  same  time  when  the  above  mem- 
orandum was  made,  Samuel  Jones,  Esq., 
comptroller  of  this  State,  pursuant  to  the  laws 
relative  to  quitrents,  caused  the  aforesaid  tract 
of  land  to  be  advertised  for  payment  of  the 
quitrents  due.8 

It  was  further  admitted,  that  on  the  3d  of 
April,  1799,  the  sum  of  $3.84  was  paid  into 
the  treasury  of  this  State  by  George  Stanton, 
one  of  the  orignal  patentees,  in  pursuance  of 
the  act  for  the  collection  of  quitrents,  as  the 
arrears  and  commutation  then  due  on  lots  No. 
41  and  42,  and  "that,  on  the  28th  of  October 
following,  $3.82  were  in  like  manner  paid,  on 
fifty  acres  of  the  grant,  by  one  Jesse  Clark, 
who  had  purchased  under  the  patent,  from 
which  the  defendant  Brown  derived  his  title  ; 
but  neither  the  lots  41  and  42,  nor  the  fifty 
acres  on  which  the  said  $3.82  were  paid,  con- 
stituted any  part  of  the  lands  and  his  tenure. 

*On  these  facts,  the  question  was,  [*418 
whether  the  defendants  were  or  were  not 
guilty  of  the  intrusion  complained  of. 

Mr.  Spencer,  Attorney-General.  It  is  admit- 
ted that  there  was  no  docket  entered  in  the 
auditor's  office,  according  to  the  proviso  in  the 
letters  patent.  The  information  is  grounded 
on  this  principle,  that  the  forms  required  by 
the  grant  created  a  condition,  proviso,  or  lim- 
itation, which  was  to  make  it  void  on  the  not 
doing  a  certain  act  by  the  patentees.  If,  there- 
fore, this  act  has  not  been  performed,  the 
instrument  is  a  nulity,  and  the  people  have  a 
right  to  consider  all  persons  now  on  the  land 
as  intruders.  It  may,  perhaps,  be  urged  in 
behalf  of  the  defendant,  that  the  act  concern- 
ing quitrents  has  done  away  the  forfeiture  ; 
especially  as  the  officers  of  government  have 
received  the  quitrents  due,  and,  therefore,  con- 

1. — The  name  of  the  first  patentee. 
2.— Under  the  8th  section  of  the  "Act  concerning 
quitrents,"  passed  8th  of  April,  1801. 

a  good  defense  where  the  note  was  made.  Where 
is  the  difference  between  a  bar  from  infancy,  a  bar 
under  the  statute  of  usury,  and  a  bar  under  the 
statute  of  limitations  ?  Do  they  not  all  go  to  the 
action,  and  not  to  the  form  of  the  action  ?  The  doc- 
trine of  the  lex  fori  would  apply,  if  on  promissory 
notes  the  action  of  covenant  were  used  in  Connec- 
ticut, and  the  same  form  were  attempted  in  a  suit 
in  our  courts.  A  late  decision  has,  however,  fully 
adopted  the  law  of  the  case  in  the  text.  It  has  been 
ruled  that  the  statute  of  limitations  is  a  good  plea 
in  bar  to  an  action  on  a  judgment  in  another  State. 
Hubbell  v.  Cowdry,  5  Johns.  Rep.,  132 ;  see,  also, 
Ruggles  v.  Keeler,  3  Johns.  Rep.,  263. 
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sidered  the  patent  as  in  existence,  and  good. 
That,  however,  will  depend  on  whether  the  not 
docketing  the  patent  within  the  time  limited 
did  not  cause  the  estate  of  the  patentees  to 
instantly  cease  ;  or  whether,  even  allowing  the 
contrary,  the  payment  could  purge  the  forfeit- 
ure for  more  than  those  very  lands  for  which 
made,  and  which  do  not  include  those  for 
which  the  intrusion  is  brought.  There  can  be 
no  doubt  that  every  grantor,  whether  a  State  or 
an  individual,  may  annex  to  his  grant  what- 
ever conditions  he  pleases,  provided  they  are 
not  repugnant  to  principles  of  law.  Here, 
the  condition  is,  that  the  grant  shall  "be  void 
and  of  none  effect."  Therefore,  the  accept- 
ance of  rent  could  not  restore  what  was  gone. 
Sir  Moyle  Finch's  case  (Cro.  Eliz.,  321)  shows 
the  soundness  of  this  position.  This,  it  may 
be  said,  was  the  case  of  a  demise  for  years.  A 
distinction,  therefore,  may  be  attempted  be- 
tween that  and  the  present,  which  is  of  a  fee. 
In  fact,  however,  the  diversity  does  not  exist. 
This  the  court  will  see  in  17  Vin.,  81,  pi.  1..  n.1 
It  is  not,  that  in  one  case  the  estate  is  void, 
and  in  the  other  voidable ;  but  whether  the 
determination  be  by  the  same  means  as  create 
the  interest.  The  proviso  here  was  a  limitation 
which  ended  the  estate  on  nonperformance ; 
because,  as  it  was  created  by  matter  of  record, 
419*]  so  it  was  to  be  destroyed  *by  matter  of 
record.  It  is  generally  true,  that  where  a  free- 
hold is  to  be  defeated,  entry  is  necessary  ;  but 
it  is  not  so  where  an  act  that  ought  to  appear 
of  record  is  not  done.  It  is  laid  down  that  if 
an  estate  granted  by  the  crown  determine  by  a 
condition  broken,  the  king  shall  be  seized 
without  office  found,  where  the  breach  is  ap- 
parent upon  record.  (7  Com.  Dig.,  53.,  D.  70. 2 
It  is  the  revesting  the  estate  which  we  contend 
for  here.  This  makes  the  difference  between 
the  present  question  and  that  of  Van  Shaick, 
in  1796,  in  which  it  was  decided,  by  the  Court 
of  Errors,  that  a  new  grant  could  not  be  made 
till  after  office  found  ;  not  that  an  information 
would  not  lie  before.  There  can  be  no  doubt 
of  the  words  used  in  the  grant  creating  a  con- 
dition operating  as  a  limitation  or  qualification 
of  the  estate.  (Litt.,  sec.  329.)  For  this  pur- 
pose, the  word  "provided"  was  certainly  the 
most  fit.  C*n  breach  of  it,  the  estate  must  be 
judged  in  the  grantor,  or,  as  here,  the  people. 
(Litt.,  sec.  350. 3)  So  here,  as  the  nonperform- 
ance was  of  record,  the  right  to  proceed  by 
intrusion  accrued  before  office  found,  the 
estate  of  the  patentee  being  totally  devested. 

The  next  consideration  is  whether  anything 
has  been  done  to  waive  the  forfeiture.     This 


1.— The  decision  alluded  to  is  Stephens  v.  Potter. 
Cro.  Car.,  100,  2d  Res.,  but  that  merely  determined 
that  a  lease  for  years,  reserving1  the  rent  payable  at 
the  exchequer,  is  void  on  nonpayment,  without 
office  found  ;  whereas  if  the  rents  be  payable  to  the 
Receiver-General, nonpayment, without  office  found 
does  not  vacate.  The  reason  is  obvious,  as  the 
crown  can  grant  only  by  record,  it  can  be  informed 
only  by  record ;  the  nonpayment  to  the  receiver  is 
a  matter  in  pats ;  when  found  by  office,  it  is  of  re- 
cord, and  so  is  nonpayment  at  the  exchequer.  See, 
however,  this  doubted,  2  Roll.  Abr.,  216,  H. 

2 — The  cases  there  referred  to  are  of  leases. 

3.— The  case  of  a  lease  for  five  years,  with  condi- 
tion to  have  fee  on  paying  of  forty  marks  at  the 
end  of  two  years,  and  livery  of  seisin  according  to 
the  deed.  Revested  by  implication,  because  grantor 
could  not  enter  upon  the  breach,  as,  by  his  own 
grant,  the  grantee,  nad  three  vears  in  the  land. 
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may  be  laid  down  as  an  established  position ; 
what  is  void  cannot  be  confirmed,  what  is 
voidable  may.  As,  then,  the  interest  of  the 
patentees  was  absolutely  annulled,  the  receipt 
of  the  quitrents  could  not  revive  it.  (Jenkins 
v.  Church,  Cowp.,  482  ;  Doe  v.  Butcher,  Doug., 
50.)  Even  in  avoidable  cases,  the  mere  accept- 
ance of  rent,  unaccompanied  with  any  other 
circumstances,  will  not  work  a  confirmation. 
(See  Green's  case,  Cr.  Eliz.,  3 ;  Roe  v.  Harrison 
2  D.  &  E.,  425.)  No  receipt  can  revive  or  con- 
firm, unless  taken  with  a  knowledge  of  the 
forfeiture,  and  an  intent  to  waive  it.  ~  The  act 
concerning  quitrents  does  not  recognize  any 
loss  of  title  in  the  defendant,  or  others  holding 
under  the  same  patent.  No  payment,  there- 
fore, to  an  officer  acting  by  authority  of  a  gen- 
eral law,  with  a  power  merely  to  extinguish 
quitrents,  could  revest.  All  that  he  could  do 
was  to  bar  the  right  of  the  people  on  them 
when  due,  and  not  by  taking  them,  if  not  due, 
to  give  away  the  land  of  the  State. 

* Messrs.  Emott  and  Van  Vechten,  [*42O 
contra.  Though  from  the  length  of  time  the 
defendant  and  those  under  whom  he  claims 
have  been  in  possession,  the  case  is  a  hard  one, 
still  we  are  ready  to  exculpate  both  the  present 
and  late  Attorney-General  from  all  imputation 
of  rigor.  They  have  acted  only  in  obedience 
to  resolutions  of  the  Legislature.  The  case 
divides  itself  into  two  questions  :  1st.  Whether 
the  grant  be  void,  or  voidable?  2d.  Whether, 
if  so,  the  present  form  of  proceeding  is  the 
appropriate  remedy?  Whether  void  or  voidable, 
will  depend  on  a  number  of  subordinate  in- 
quiries. We  did  not,  it  must  be  confessed, 
expect  that  the  proviso  would  be  urged  as  a 
limitation,  which  always  goes  on  a  certain  ex- 
press time  of  determination  ;  it  is  a  condition,4 
and  nothing  more  ;  in  which  case,  as  the  estate 
might  continue  over,  it  was  voidable,  and  not 
void.  But  the  words  in  question  created 
neither  the  one  nor  the  other  ;  they  were  mere- 
ly directory  on  the  officers  of  the  government, 
and  did  not  oblige  us  to  do  anything:  they 
are  separated  from  the  conditions  by  which 
the  grantees  were  bound  by  specific  acts.  The 
words  are,  "we  direct  and  appoint."  The 
clause  itself  is  rare,  this  being  the  only  grant 
we  can  find  in  which  it  is  contained.  The 
officers  of  government  ought,  the  clause  being 
directory,  to  have  given  notice  to  the  patentees 
to  come  in  and  docket ;  for,  to  the  patentees 
themselves,  the  act  was  nugatory,  as  they  had 
complete  evidence  of  the  right  by  the  grant 
itself.  But,  considering  the  clause  as  a  condi- 
tion, then,  we  contend,  it  is  repugnant  to  the 
grant  and  void.  It  was  for  an  act  to  be  done 
by  the  officers  of  the  crown,5  for  the  benefit  of 
the  crown  alone.  It  is  the  same  as  if  the 
grantor  had  conveyed,  on  condition  that  he 
should  himself  lodge  the  consideration  money, 
within  twenty  days,  in  the  United  States  Bank, 
or  the  conveyance  be  void.  The  result  would 
be,  to  put  the  whole  grant  in  the  power  of  the 
crown  ;  or  what  is  the  same  thing,  within  that 


4.— As  to  conditional  limitations,  see  Fearn's  Con. 
Rem.,  9,  6th  ed. 

5.— Where  a  benefit  is  to  accrue  to  a  third  person, 
on  the  performing  an  act  by  another,  that  circum- 
stance will  not  excuse  the  act ;  if  not  performed, 
perhaps  an  action  would  lie.  See  E.r-jxirf  e  Carruther, 
9  East,  47. 
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of  its  officers.  But,  should  the  condition  in 
the  proviso  be  deemed  a  valid  one,  and  obliga- 
tory on  us,  we  say  it  has  been  performed ;  for 
if  the  intent  be  complied  with,  it  is  sufficient. 
421*]  That  the  leaning  of  the  court  is  *against 
forfeitures,  we  cite  Bull.  2f.  P.,  96,  and  that 
the  intent,  and  not  the  letter  of  the  words 
ought  to  regulate.  (Shep.  Touch.,  139,'  1  Atk., 
375  ;8  Harvey  v.  Aston.  Daley  \.  Desbomere,  2 
Atk,  261,  and  the  cases  cited  in  n.  1,  p.  264.) 
What,  then,  was  the  intent  to  be  answered  by 
by  this  docket?  Merely  to  inform  the  court 
of  the  existence  of  the  grant,  and  the  value 
of  the  reserved  rent,  that  no  interfering  pat- 
ants  might  issue,  and  the  amount  of  its  rev- 
enue be  known.  The  entry,  therefore  in  the 
Comptroller's  office,  taken  'from  the  old  min- 
utes there,  was  fully  adequate  to  every  pur- 
pose. For  though  two  acts  are  mentioned 
in  the  proviso  to  be  done,  it  does  not  follow 
that  both  are  necessary  to  be  performed.  (Long 
v.  Dennis*  4  Burr.,  2052.)  In  the  present  case, 
however,  after  a  lapse  of  thirty  years,  in  a 
country  circumstanced  as  this  was  during  a 
revolutionary  war.  and  when  the  very  record 
may  be  supposed  to  have  been  taken  away  by 
the  officers  of  the  crown,  to  presume  a  docket 
regularly  entered  is  no  more  than  what  the  law 
will  warrant.  (Bedle's  case,  12  Rep.,  5.) 

Should  it,  nevertheless,  be  held,  that  the 
forfeiture  was  incurred,  we  still  contend  that 
it  has  been  waived.  The  argument  urged 
against  this  position,  that  there  is  a  distinction 
between  the  acts  of  individuals  and  those  of 
officers  of  government,  is  contrary  to  the  im- 
plication arising  from  the  case  of  Sir  Moyle 
Finch,  relied  on  by  Mr.  Attorney.  For  the 
people  are  bound  by  the  act  of  their  agent,  in 
the  same  manner  as  any  common  person. 
What  then,  are  those  acts  ?  First,  the  permit- 
ting thirty  years  to  elapse  in  silence  ;  next,  the 
comptroller  has  made  a  record,  or  docket,  by 
entering  the  memorandum  stated  in  the  case 
to  have  been  written  in  1796,  which  fully  sets 
forth  the  dates,  parties,  and  rents  ;  this,  too, 
is  an  act  of  a  public  officer.  Second,  by 
advertising  these  very  lands'  for  the  quitrents 
due,  under  the  .authority  of  the  act  mentioned 
in  the  case  ;  for  the  language  of  the  advertise- 
ment is,  we  claim  not  the  lands,  but  the  quit- 
rent  due.  Third,  the  comptroller  has  re- 
ceived from  one  of  the  patentees,  and  from  a 
person  holding  under  the  grant  to  them,  quit- 
rents  for  some  of  these  lands,  and  though  they 
have  been  paid  but  upon  portions  of  the  tract, 
yet  they  will  accrue  to  the  benefit  of  the  whole 
42 2*J  grant.  (Roodrighl  v.  *  Davids,  Cowp., 
803.4  Pennant's  case,  3  Rep.,  64,  b.&  Green's 
case,  Cro.  Eliz.,  3.«  3  Salk.,  3.1) 

Independent,  however,  of  what  has  been  be- 


fore 'advanced,  we  contend  that  an  informa- 
tion for  an  intrusion  cannot  be  supported  be- 
fore office  found.  This  is  absolutely  neces- 
sary to  entitle  the  people  to  proceed.  In  the 
case  of  common  persons,  if  it  be  intended  to* 
destroy  an  estate  for  a  condition  broken,  it  is 
indispensable  that  an  entry  should  first  be  made. 
(Shep.  Touch.,  153.)  Whenever  an  entry  is 
required  of  an  individual,  an  office  must  be 
found  for  the  king.  (Sir  George  Reynets  case, 
9  Rep.,  96,  b ;  16  Yin.  Abr.,  84,  pi.  24 ;  Ibid., 
83,  pi.  19,  20.)  Even  where  the  whole  estate- 
has  become  void  by  the  n  on  performance  of 
the  condition,  still  an  office  must  be  found  be- 
fore the  tenant  can  be  held  an  intruder.  (Sir 
Moyle  Finch's  case,  2  Leon.,  143  ;  Payne's  case,. 
Ibid.,  206.)  The  proviso  on  which  the  Attor- 
ney-General relies,  being  a  condition,  and  the- 
estate  under  the  patent  taking  effect  immedi- 
ately, it  is  plain  that  the  ^rant  was  voidable 
only,  and  not  absolutely  void.  This  being  so, 
and  nothing  done  to  avoid  the  grant,  and  put 
the  people  into  possession,  intrusion  cannot 
lie,  for  it  is  essential  to  intrusion  that  it  be  on 
the  actual  possession  of  the  crown.  (3  Bl. 
Com.,  216  ;  Moor,  375. 8)  Therefore,  in  all 
cases  of  forfeiture,  &c.,  intrusion  will  not  lie 
till  office  found,  this  being  the  legal  substitute- 
for  entry  by  a  private  person,  and  the  only 
means  for  the  crown  to  regain  the  possession, 
for  the  injury  to  which  the  intrusion  is  brought. 
(Moor,  296,  297.)  That  this  is  only  to  be  done 
by  office  found,  Parslow  v.  Corn  (Cro.  Eliz., 
855),  is  an  authority  fully  in  point.  Besides, 
the  title  created  by  the  patent  was  matter  of 
record,  and,  of  course,  must  be  avoided  by  that 
which  is  of  equal  solemnity.  (Plowd.,  229,  and 
the  cases  there  cited.)  The  only  method,  then,, 
to  have  been  pursued,  was  by  an  office  finding 
the  forfeiture,  and  intrusion  upon  that.  This 
will  appear  still  more  evident,  if  we  consider 
the  effect  of  the  different  proceedings.  On  the 
inquest  of  office,  performance  of  the  condi- 
tion, or  refusal  by  the  officer,  which  is  tanta- 
mount (10  Rep.  67,  b.,  2d  Res.),  might  have 
been  shown,  but  this  could  not  be  done  under 
an  information  for  intrusion,  which  merely 
states  the  possession  of  the  crown,  and  the  de- 
fendant's intrusive  entry.  (Case  of  Alton 
Woods,  *Rep.,  28 ;  Plowd.,  479.)  The  |*423 
necessity,  therefore,  of  these  measures  must 
appear,  that  the  parties  might  have  notice  of 
the  grounds  of  the  claim  against  them.  This 
cannot  be  done  by  the  information  now 
brought,  which  is  not  like  a  writ  of  escheat 
that  sets  forth  the  whole  claim  on  the  part  of 
the  crown.  If  what  has  been  laid  down 
already  for  us  to  be  true,  that  the  docketing 
was  a  duty  to  be  performed  by  the  officer, 
then  it  is,  for  the  honor  of  the  crown,  as  the 


1.— That  is,  if  the  act  done  be  in  law  tantamount 
to  the  condition  expressed,  as  if  to  enfeoff ;  and  a 
lease  and  release  be  executed.  So  in  the  case  put 
(Litt.,  sec.  353),  on  the  doctrine  of  cj/  pres. 

2. — The  condition  there  was  marrying1  with  con- 
sent. The  other  authority  from  Atkins  relates  also 
to  conditions  in  restraint  of  marriage. 

3. — That  also  was  a  decision  on  a  case  in  restraint 
of  marriage,  in  which  the  conditions  were  held  to 
be  in  the  disjunctive,  performance,  therefore,  of 
one  sufficient. 

4.— The  point  there  was.  that  acceptance  of  rent, 
after  condition  broken,  with  notice  of  the  breach,  is 
a  waiver  of  the  forfeiture. 

5.— Which  of  the  resolutions  there  made  is  alluded 
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to,  I  know  not ;  possibly  the  third,  but  that  goes  on 
the  distinction  between  void  and  voidable  leases. 

6.— Determined  that  receipt  of  rent  due  does 
not  prevent  re-entry,  but  if  accompanied  with  a 
receipt  calling  the  lessee  his  fanner,  or  tenant,  it 
does. 

7. — That  was  an  acceptance  of  rent  from  the  ex- 
ecutor of  an  assignee  of  a  lessee,  knowing  him  to 
be  the  executor :  neld  a  waiver  of  the  forfeiture  for 
assigning. 

8.— The  words  in  Moor  are,  "  An  information  for 
intrusion  is  not  a  real,  but  personal  remedy,  and 
resembles,  in  all  points,  a  trespass  against  a  subject,, 
for  it  supposes  the  queen  in  possession." 
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old  books  say,  to  be  presumed  that  it  has  been 
done.  Case  of  The  Churchwardens  of  St. 
Saviour  Southwark.  (10  Rep.,  66.)  For  it  can 
never  be  imagined  that  the  crown  would  make 
a  grant  dependent  for  its  validity  on  acts  to  be 
performed  by  itself,  and  omit  those  acts.  Let 
it  be  observed,  too,  that  no  form  of  docketing 
is  prescribed  by  the  grant  ;  and,  as  the  Revo- 
lutionary war  has  intervened,  it  may  well  be 
intended  that  the  entry  made  in  the  comp- 
troller's office,  in  1787,  was  by  way  of  docket, 
which  could  be  no  more  than  a  memorandum 
for  the  guidance  of  the  officers  of  the  crown. 
If,  however,  the  proviso  be  a  voidable  condi- 
tion, then  the  doctrine  of  waiver  will  apply. 
For  government  can  never  be  supposed  to  do 
so  great  a  wrong  as  to  permit  men  to  make  im- 
provements, then  offer  to  receive  a  commuta- 
tion in  discharge  of  quitrents  due  on  those 
very  lands  which  they  claim  as  forfeited,  re- 
ceive the  amount,  and  then  attempt  to  defeat 
their  grant.  Because  having  dispensed  with 
the  condition  in  part,  by  a  partial  receipt  of 
quitrents.  the  condition  is  dispensed  with  in 
the  whole.  (Dumper  v.  Sims,  Cro.  Eliz.,  816.) 
This  species  of  construction  is  due  to  the  liber- 
ality and  honor  which  we  are  to  suppose  con- 
stantly actuate  the  proceedings  of  government, 
and  is  a  principle  universally  acknowledged. 
(Bewley's  case,  9  Rep.,  131  ;  Molyris  case,  6 
Rep. ,  5  ;  10  Rep. ,  67. )  In  a  more  peculiar  man- 
ner is  this  to  be  adhered  to  after  a  lapse  of  thirty 
years,  when  the  rights  of  third  persons,  bona 
fide  purchasers,  and  others,  are  implicated.  In 
Van  Schaick's  case,  it  was  settled,  that  where 
a  forfeiture  was  apparent,  by  matter  of  record, 
then  a  scire  facias  should  go  ;  when  it  arose  on 
matter  in  pain,  an  office  must  be  found.  The 
information,  therefore,  must  fall. 

Mr.  Spencer,  in  reply.  The  words  of  the 
proviso  are  sufficient  to  show  the  docketing 
424*]  was  not  directory  to  the  officers  of  *the 
crown.  The  grant  was  to  be. valid  on  doing 
several  acts,  some  in  pais,  some  of  record.  If 
not  performed  in  a  certain  time,  the  letters 
patent  were  to  be  void.  The  words  "direct 
and  appoint,"  are  declaratory  to  the  patentees, 
that  the  estate  granted  should  be  subject  to  the 
condition  of  their  registering  and  docketing. 
This  must  always  be  at  the  request  of  the  par- 
ties, who  must  do  an  act  towards  it ;  nay,  they, 
according  to  the  colonial  system,  had  to  pay 
for  its  being  done,  and,  therefore,  it  was 
clearly  a  duly  in  them  ;  for  it  is  coupled  with 
a  stipulation,  that  if  it  be  not  performed,  the 
letters  patent  shall  be  void.  This  makes  the 
proviso  a  limitation  ;  and  when  so,  it  is  not 
necessary  that  an  office  should  be  found,  be- 
cause the  crown  would  be  immediately  re- 
seized.  (Poph.,  53.)  Whether,  however,  it 
be  considered  as  a  limitation,  or  a  condition, 
is  immaterial,  for  no  office  was  necessary.  It 
is  required  only  to  make  the  forfeiture  known 
by  matter  of  record.  Here  the  docket  was  a 
matter  of  record  ;  therefore,  whether  the  grant 
was  docketed,  or  not,  would  appear  by  inspec- 
tion of  the  records.  The  forfeiture,  then, 
being  thus  by  matter  of  record,  needed  not  to 
be  found  by  office.  The  authorities  cited  by 
the  other  side  are  in  conformity  to  this  posi- 
tion. (2  Roll.  Abr.,  215;  Cro.  Car.,  100; 
Stevens  v.  Potter.)  On  the  not  docketing  ac- 
cording to  the  terms  of  the  proviso,  the  estate 
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of  the  patentees  was  gone,  and,  this  being  by 
matter  of  record,  the  people  were  reseized.  No 
act,  therefore,  of  their  officer  in  taking  rent  not 
due,  could  revive  an  interest  absolutely  avoided 
and  null.  The  cases  from  Cowper  and  Doug- 
las, when  looked  into,  will  show  this,  though 
they  are  quoted  as  authorities  against  the  peo- 
ple. The  principle  they  settle  is,  that  no  ac 
ceptance  will  waive  a  forfeiture,  without 
knowledge  of  all  the  circumstances  by  which 
that  forfeiture  was  worked.  The  people  had 
acquired  a  fee  on  breach  of  the  condition. 
The  quitrents,  therefore,  were  merged,  and  a 
tortious  taking  by  their  officer  of  what  was 
not  due,  not  knowing  it  not  to  be  due,  can 
never  waive  their  rights. 

Mr.  Van  Vechten.  We  say  by  the  act  he 
was  constituted  judge  whether  quitrents  were 
due  or  not. 

Mr.  Spencer.  We  say  he  was  not ;  that  he 
was  a  mere  receiver,  delegated  to  receive  alone. 
The  act  of  the  officer  *in  making  the  [*425 
entry  in  1797  was  allowing  his  acts  to  inure 
to  the  advantage  of  the  defendant,  yet  it  was 
not  in  time.  In  arguing  from  the  presump- 
tion the  thirty  years'  lapse  has  afforded,  the 
counsel  seem  to  forget  that  there  is  a  law1  by 
which  the  limitation  of  suits  by  the  people  for 
land,  is  settled  at  forty  years.  It  is  an  absurd- 
ity to  settle  a  limitation  at  forty  years,  and 
presume  against  it  at  thirty.  Nor  can  anything 
be  presumed  from  the  Revolution,  because  the  * 
court  know  all  the  papers  in  the  various  offices 
were  preserved.  In  one  of  the  cases  referred 
to,  the  presumption  arose  from  this;  that  as 
the  deeds  were  delivered  in  to  be  cancelled  (10 
Rep.,  67,  2d,  Res.),  the  officer  should  be  pre- 
sumed to  have  cancelled  them  ;  but  were  the 
deeds  here  delivered  to  be  docketed  ?  On 
every  ground,  therefore,  we  consider  the  peo- 
ple entitled  ;  especially  as  the  want  of  docket- 
ing is  proved  by  the  records,  and  an  office 
found  would  be  only  surplusage. 

LEWIS,  Ch.  J.,  delivered  the  opinion  of  the 
court :  *To  decide  the  question  in  this  [*426 
case  it  is  necessary  to  inquire  whether  an  in- 
formation of  intrusion  lies  under  the  circum- 
stances detailed.  To  sustain  a  prosecution  of 
this  description  it  is  necessary  that  the  crown 
formerly,  and  the  government  now,  should  be 
in  the  actual  seisin  or  possession  of  the  subject 
intruded  on.  I  shall  lay  down  a  few  general 
principles  or  maxims,  which  I  conceive  incon- 
trovertible, and  which  may  be  gathered  from 
the  two  principal  cases,  relied  on,  that  of  Sir 
Moyle  Finch,  and  of  Sir  George  Reynel,  as  well 
as  from  the  decision  of  the  Court  for  the 
Correction  of  Errors,  in  the  case  of  The  Devisees 
of  Van  Schaick  v.  Ling  (Cro.  Eliz.,  220) ;  2  Lev., 
134:  9  Rep.,  95,  a. 

1st.  That  the  State  can  acquire  seisin  or 
possession  of  lands,  for  breach  of  condition, 
by  matter  of  record  only. 

*2d.  That  generally,  where  entry  is  necessary 
in  the  case  of  a  common  person,  an  office  is 
necessary  to  entitle  the  State. 

8.  Where  entry  and  action  are  necessary  to 
a  common  person  an  office  and  set.  fa.  are  neces- 
sary to  the  State.  (9  Rep.,  95,  b.) 

It  is  true,  there  are  cases  where  the  crown 

1.— Act  for  limitation  of  criminal  prosecutions, 
and  of  actions  at  law.  1  Rev.  Laws,  562. 
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but  they  are  not  cases  of  this  description  ;  they 
are  confined  to  the  forfeitures  of  the  tempor- 
ality of  alien  ecclesiastics,  where  the  certainty 
of  the  matter  appears  in  the  exchequer. 

There  is  an  important  and  striking  distinc- 
tion between  the  case  of  Sir  Moyle  Finch  and  the 
one  now  before  us.  The  forfeiture  there  was 
of  a  term  ;  here,  if  any,  of  fee  ;  now  a  fee 
shall  never  be  void  absolutely,  for  condition 
broken  ;  but  voidable  by  entry  only,  though 
it  is  otherwise  of  a  term.  But  even  in  Finch's 
case,  as  reported  by  Leonard,  who  states  it 
much  more  at  large  than  Coke,  both  Popham 
and  Coke,  who  argued  for  the  plaintiff,  and 
Man  wood,  Ch.  B.,  in  giving  judgment  for  the 
plaintiff,  admitted  that,  although  the  lease  was 
void  without  office,  it  was  void  in  interest  and 
property  only,  but  not  in  possession.  And 
that  though  the  queen  without  office,  and  a 
common  person  without  entry,  might  grant  it 
over,  yet  the  former  could  not  without  office 
prosecute  for  an  intrusion,  nor  the  latter  with- 
out entry  for  a  trespass. 

These  opinions,  we  think,  decide  the  ques- 
tion ;  and  that  judgment  must  be  accordingly 
for  the  defendants. 

Judgment  for  the  defendants. 
Cited  in— 3  Johns.,  8 ;  56  N.  Y.,  325 ;  21  Wall.,  63. 
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G.  AND  B.  TIBBITS. 

1.  Guaranty  —  By  Assignor  of  Bonds  payable  in 
Installments  —  Action  on.  2.  Id.  Id.  —  No  De- 
mand —  Presumption.  3.  Id.  Id.  Evidence  — 
Assignment  under  Insolvent  Act  —  Claim  need 
not  be  Proven. 

On  an  assignment  of  a  bond  payable  by  install- 
ments, with  a  covenant  from  the  assignor,  that  "  if 
the  obligor  should  become  insolvent,  or  not  be  able 
to  pay,  &c.,  and  if  the  assignee,  &c.,  should  use  all 
due  diligence  aud  take  all  legal  measures,  &c.,  im- 
mediately after  the  several  sums  of  money  shall  re- 
spectively become  due,"  the  assignor  is  liable  for 
the  whole  amount,  on  the  insolvency  of  the  obligor, 
on  the  first  installment  becoming  due,  and  the 
assignee  is  not  obliged  to  wait  till  the  last  is  payable. 
If  the  first  installment  be  not  demanded,  it  will,  un- 
less the  contrary  be  shown  by  the  defendant,  be 
persmned  to  have  been  paid. 

An  assignment  of  property  under  the  absconding 
debtors'  act,  is  evidence  of  insolvency  in  the  debt- 
or ;  and  the  assignee  of  his  bond  is  not  precluded 
from  his  action  against  the  assignor,  because  he  has 
not  proved  the  amount  under  the  debtor's  estate. 

Citations—  1  Wils.,  80  ;  Sayer,  29  ;  Buller,  168  ;  2  Bl. 
Rep.,  706  ;  Co.  Litt.,  292  b  ;  1  H.  Bl.,  547. 

rpHIS  was  an  action  of  covenant,  and  came 
-L  before  the  court  on  demurrer. 

The  declaration  stated  a  bond,  from  one 
Jonathan  Rennington  to  the  defendants,  in  the 
penal  sum  of  eight  thousand  dollars,  condition- 
ed for  the  payment  of  four  thousand  dollars, 
by  installments  of  one  thousand  dollars  each, 
with  interest,  on  the  first  days  of  May,  1798, 
1799,  1800,  and  1801  ;  an  assignment  of  this 
bond  for  "  value  received,"  by  an  indorsement 
under  the  hands  and  seals  of  the  defendants, 
covenanting  with  the  plaintiffs,  '  '  That  in  case 
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the  said  Jonathan,  the  obligor  in  the  said 
bond,  should  become  insolvent,  or  not  be  able 
to  pay  and  satisfy  the  said  bond,  and  if  the 
said  Abraham  and  Conradt,  their  heirs,  execu- 
tors and  administrators  should  use  all  due  dili- 
gence, and  take  all  legal  measures  by  prosecu- 
tion at  law  to  recover  the  same,  and  that  im- 
mediately after  the  said  several  sums  of  money 
should  respectively  become  due,  and  should 
not  be  able  by  such  means  to  compel  the  pay- 
ment thereof,  then  and  in  that  case  the  said 
George  and  Benjamin  did  covenant  to  pay  to 
the  said  Abraham  and  Conradt,  the  amount  of 
the  said  bond,  with  interest,  or  such  part 
thereof  as  should  then  remain  due  from  the 
said  Jonathan  Rennington."  The  plaintiffs 
then  averred  the  second  installment  of  $1,000 
due  on  the  first  of  May,  1799,  to  have  become 
payable,  before  which  time,  to  wit,  on  the  25th 
of  December,  1798,  the  said  Jonathan  Renning- 
ton absconded,  and  still  continued  absent,  from 
the  State  of  New  York  ;  and  that  afterwards, 
to  wit,  on  the  28th  of  February,  1799,  they 
sued  out  an  attachment  against  him,  under  the 
"  Act  for  relief  against  absconding  and  absent 
debtors ;"  under  which  his  estate  and  effects 
were  seized  and  sold,  but  did  not  produce 
more  than  10s.  in  the  pound,  so,  "on  the  said 
1st  day  of  May,  1799,  and  long  before,  the  said 
Jonathan  was  insolvent,  and  not  able  to  pay 
and  satisfy  the  said  bond."  That  they,  after- 
wards, on  the  1st  of  May,  *1799,  caused  [*428 
a  writ  of  capias  ad  respondendum  to  be  issued 
against  him,  which  was  returned  not  found ; 
whereon  they,  on  the  10th  of  August,  1799, 
caused  an  alias  capias  ad  respondendum  to  be 
sued  out,  which  was  also  returned  not  found, 
and  that  they  had  not  been  able,  by  the  means 
aforesaid,  to  compel  payment  of  the  several 
sums  of  $1,000,  due  on  the  1st  of  May,  1799, 
nor  of  the  sum  of  $1,000,  due  on  the  1st  of 
May,  1800  ;  by  reason  whereof  the  defendants 
became  liable  ty)  pay  the  same.  Nevertheless 
they  had  not  paid  the  same,  &c.,  and  so  the 
said  Abraham  and  Conradt  say,  the  said  George 
and  Benjamin  have  not  kept  their  covenant  so 
made  as  aforesaid,  &c. 

The  defendants  (after  demanding  over  of  the 
bond,  condition,  assignment,  and  covenant) 
pleaded  in  bar, 

1st.  The  the  plaintiffs  "did  not  use  all  due 
diligence,  and  take  all  legal  measures  by  prose- 
cution at  law,  to  recover  the  said  bond  im- 
mediately after  the  said  several  sums  men- 
tioned in  the  condition  thereof,  respectively 
became  due,"  and  this  they  are  ready,  &c., 
wherefore  they  pray,  &c. 

2d.  By  protestation  denying  that  Renning- 
ton was,  at  the  several  times  above  mentioned, 
insolvent,  or  was,  and  yet  is,  unable  to  pay 
and  satisfy  the  said  bond  ;  they  further  pleaded, 
that  when  the  first  installment  of  $1,000,  with 
interest,  became  due,  on  the  1st  of  May,  1798, 
Rennington  did  not,  nor  hath  since  paid  the 
same  ;  so  that  the  bond  then  became  forfeited, 
immediately  after  which  the  plaintiffs  did  not, 
nor  until  long  afterwards,  to  wit,  on.  the  1st 
of  May,  1799,  take  any  legal  measures  on 
the  bond  against  the  obligor  ;  and  this,  &c. 
Wherefore,  &c. 

3d.  That  they  did  not  prosecute  in  like  man- 
ner for  the  installment  due  in  May,  1800. 

4th.  As  to  the  installment  due  fn  May,  1799, 
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that  Rennington  at  the  time  of  executing  the 
bond  in  question,  transferred  also,  as  a  further 
security,  a  mortgage  on  lands  in  Rensselaer 
County,  which  they  had  assigned,  together 
with  the  bond,  to  the  plaintiffs,  who,  on  the  1st 
of  November,  1799,  sold  the  premises  for 
$1,510,  and  thus  paid  themselves  the  install- 
ment of  May,  1799. 

429*]  *5th.  As  to  the  installments  due  in 
May,  1799,  and  May,  1800,  that  Rennington, 
after  the  1st  of  May,  1799,  and  before  the  1st 
of  May  1800,  to  wit,  on  the  1st  of  November, 

1799,  paid  and  satisfied  to  the  plaintiffs  the 
several  sums  of  $1,000  due  by  the  condition 
aforesaid. 

To  the  1st  plea  the  plaintiffs  replied,  payment 
of  the  $1,000  installment,  due  in  1798,  on  the 
1st  of  May,  according  to  the  condition  ;  and 
as  to  the  sum  of  $1,000  due  on  the  1st  of  May, 

1800,  Rennington's  absconding  on  the  25th  of 
December,  1798,  and  due  diligence  as  to  the 
installment  of  1799. 

To  the  2d,  payment  by  Rennington  of  the 
$1,000  due  in  1798. 

To  the  3d,  that  before  the  sum  therein  men- 
tioned became  due,  to  wit,  on  the  25th  of 
December,  1799,  Rennington  absconded. 

To  the  4th,  that  they  had  not  been  paid  the 
$1,000  due  in  May,  1799,  by  the  sale  of  the 
mortgaged  premises,  as  the  defendants  in  their 
4th  plea  had  alleged. 

To  the  5th,  that  Rennington  had  not  paid 
the  installments  of  1799,  and  of  1800. 

To  the  1st  replication,  the  defendants  de- 
murred generally. 

To  the  2d  rejoinder,  that  Rennington  did 
not  pay  as  the  plaintiffs  had  replied,  and  issue 
thereon. 

To  the  3d,  a  general  demurrer. 

To  the  4th,  rejoinder,  that  the  plaintiffs 
were  paid,  and  issue  thereon. 

The  demurrers  were  now  argued  by  Messrs. 
Harison  and  Emott  for  the  defendants,  and 
Messrs.  Van  Vechten  and  Woodworth  for  the 
plaintiffs. 

For  the  defendants.  This  is  an  action  of 
covenant,  and  is  brought  before  the  court  on 
two  demurrers  by  the  defendants  to  the  first 
and  third  replications  of  the  plaintiffs.  The 
pleadings  are  by  no  means  intricate,  and 
though  it  might  be  sufficient  to  confine  our- 
selves to  the  demurrers  only,  yet  it  is  conceived 
the  declaration  itself  is  defective,  and  there- 
fore the  plaintiffs  can  never  recover.  The 
4JJO*J  declaration  states  a  *bond  from  Ren- 
nington to  the  Tibbits,  conditioned  for  pay- 
ment of  $4,000  with  interest,  by  installments  of 
$1,000  each  ;  that  the  whole  of  this  being  un- 
paid, on  the  19th  of  January,  1797,  the  de- 
fendants assigned  the  bond  to  the  plaintiffs, 
and,  at  the  same  time,  entered  into  a  covenant 
to  pay  it  themselves,  in  case  Rennington 
should  become  insolvent,  or  unable  to  pay  it, 
provided  the  plaintiffs  should  use  due  dili- 
gence by  course  of  law,  and  all  legal  measures 
"  to  recover  the  same  immediately  after  the 
several  sums  of  money  should  respectively  be- 
come due."  It  then  further  states  a  payment 
of  $1,000  due  on  the  1st  of  May,  1799,  before 
which  time,  on  the  25th  of  December,  1798, 
Rennington  absconded  ;  that  on  the  28th  of 
February,  1799,  an  attachment  issued  against 
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his  estate  and  effects  under  the  Absconding 
Debtors'  Act,  by  virtue  of  which  his  property 
was  sold,  and  produced  not  enough  to  pay  10s. 
in  the  pound ;  and  so  the  plaintiffs  state,  on 
the  1st  of  May,  1799,  and  long  before,  he  be- 
came insolvent,  and  unable  to  pay  his  bond. 
Then  a  capias,  and  an  alias  capias  ad  respon- 
dendum  is  stated,  with  none#t  inventus  returned 
to  each  ;  whereby  the  plaintiffs  were  unable 
to  compel  payment  of  the  installments  accord- 
ing to  the  terms  of  the  condition. 

Our  first  objection  is,  that  the  action  will 
not  lie  till  the  whole  money  is  due,  not  till 
after  the  first  of  May,  1801  ;  whereas  the 
present  suit  was  commenced  in  1800.  This 
appears  from  the  covenant.  The  words  are, 
"  not  able  to  pay  and  satisfy  the  said  bond." 
A  person  may  be  unable*  in  1800,  yet  fully 
competent  in  1801.  A  single  default  is  not 
sufficient ;  and  even  if  the  suit  might  have 
been  instituted  when  begun,  the  averment  in 
that  case  does  not  go  far  enough  :  it  ought, 
on  the  principle  just  mentioned,  to  have  stated 
the  insolvency,  &c.,  to  have  continued  till  the 
commencement  of  the  action  ;  for,  after  May, 
1799,  and  before  suit  brought.  Rennington 
might  have  been  adequate  to  every  demand. 
The  "and  so,"  therefore,  of  the  declaration 
that  Rennington  was  insolvent,  is  not  war- 
ranted by  the  circumstances  preceding,  and 
the  averment  inconclusive  ;  nor  does  a  person's 
being  absent,  and  his  goods  sold  under  the 
attachment  set  forth,  prove  insolvency  or  in- 
ability. A  man,  though  *out  of  the  [*431 
jurisdiction  of  this  court,  may  be  able  to  pay 
his  debts  here,  though  his  property  should  be 
abroad.  This,  therefore,  is  equally  an  insuffi- 
cient allegation.  The  averment  ought  to  have 
been  direct  and  independent,  not  drawn  by 
way  of  agreement ;  for  then  it  might  have 
gone  to  a  jury,  and  they  might  have  presumed 
him  insolvent. 

But,  allowing  this  to  be  against  us,  it  does 
not  appear  that  due  diligence  has  been  used. 

The  covenant  is,  to  use  due  diligence  by 
prosecuting  at  law.  This  has  not  been  done. 
There  is  a  difference  between  using  due  dili- 
gence and  prosecuting  at  law.  The  plaintiffs 
ought  to  have  done  both,  and  not  one  only.  To 
show  the  diversity  ;  suppose  Rennington  had 
had  the  money  in  his  hands,  and  had  said  to 
to  the  plaintiffs  that  he  would  pay  it  if  they 
would  call ;  instead  of  which,  they  do  not  call, 
but  proceed,  and  Rennington  afterwards  be- 
comes a  bankrupt.  This  would  be  taking 
legal  measures,  but  not  using  due  diligence. 
The  declaration  itself  shows  a  want  of  dili- 
gence. The  proceedings  under  the  Insolvent 
Debtors'  Act  were  had  in  February,  1799  ;  it 
does  not,  however,  appear  that  the  plaintiffs 
ever  made  any  proofs  of  their  debt  ;  or  ever 
demanded  a  dividend  from  the  insolvent's 
estate.  They  do  not  even  seem  to  know  what 
it  will  produce  ;  they  state  generally  that  it 
will  not  pay  10».  in  the  pound.  This  surely, 
then,  is  a  want  of  diligence,  and  legal  measures. 
Nay,  what  has  been  done  by  them  is  on  the 
face  of  it  ineffectual :  they  have  only  sued  out 
an  alias  capias  ad  respondendum.  They  should 
have  gone  on  to  outlawry,  because,  by  this 
means,  a  judgment  would  have  been  obtained, 
on  which  the  plaintiffs  might  have  taken  the 
may  be  in  possession  by  seizure  without  office, 
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body  or  the  property  in  execution.  The  not 
stating  in  the  declaration  payment  of  the  in- 
stallment in  1798,  is  also  an  objection.  For  if 
not  paid  at  the  day,  it  was  the  duty  of  the 
plaintiffs  to  have  then  proceeded  ;  this  ought 
to  have  been  made  appear,  because,  if  the 
$1,000  were  neither  paid  nor  sued  for,  the 
plaintiffs  lost  all  right  to  look  to  the  defend- 
ants for  any  future  sums.  This  will  be  deemed 
no  more  than  a  fair  consequence  ;  for  had,  in 
432*]  May,  1798,  *a  suit  been  prosecuted, 
judgment  would  have  been  recovered  for  the 
whole  penalty,  which  would  have  stood  as  a 
security,  and  would  have  bound  the  lands  of 
the  obligor.  As,  therefore,  nothing  of  the 
sort  is  stated,  the  declaration  is  in  itself  wholly 
defective. 

For  the  plaintiffs.  The  plaintiffs  come  be- 
fore the  court  as  fair  purchasers  ;  therefore, 
should  they  recover  anything  it  is  only  getting 
back  their  own,  and  the  defendants  are  not  in- 
jured. The  question  is,  what  does  the  law  re- 
quire that  they  should  do  before  they  can  have 
a  right  to  recover.  This,  we  are  told,  cannot 
arise  till  all  the  installments  are  due.  The 
words  of  the  bond  and  covenant  are  an  answer 
to  this :  for  they  are,  that  the  money  is  to  be 
paid  by  installments,  and  that,  as  they  become 
due,  measures  are  to  be  taken  for  their  re- 
covery ;  on  failure  of  which,  the  defendants 
are  to  pay  such  sums  as  may  be  "then"  due. 
It  is  incongruous  to  suppose  a  bond  to  pay  by 
installments  should  not  be  put  in  suit  till  the 
last  installment  ie  due ;  and  it  is  equally  so, 
that  a  covenant  to  pay,  if  such  bond  should 
not  be  faithfully  discharged,  must  rest  un- 
availed  of  when  the  bond  is  not  complied  with. 

The  argument  against  the  declaration,  for 
not  setting  forth  the  payment  in  1798,  cannot 
be  maintained.  Nothing  more  is  necessary 
than  to  state  a  right  to  resort  to  the  defend- 
ants ;  that  did  not  accrue  till  1799.  They  are 
called  upon  for  nothing  previous,  and  if  we 
are  satisfied  as  to  the  payment  in  1798,  it  is  all 
the  better  for  them,  who  are  liable  for  every 
separate  portion  of  the  whole.  Neither  can 
the  averment  be  objected  to  ;  we  state  Ren- 
nington  became,  and  was,  insolvent.  The 
covenant  requires  no  more  ;  it  does  not  exact 
a  continuance  of  his  insolvency  to  be  shown. 
If  he  was  at  any  time  unable  to  pay,  it  is  suffi- 
cient ;  for  the  covenant  does  not  require  that 
we  should  wait  till  he  becomes  solvent  again. 
If  this  reasoning  is  good  in  one  instance,  it  is- 
in  a  thousand,  and  may  be  insisted  on  over 
and  over  again.  We  show  the  insolvency  by 
the  absconding,  and  proceedings  under"  the 
Absconding  Debtors'  Act ;  the  nonpayment  on 
the  1st  of  May,  1799,  and  the  legal  measures 
taken  by  issuing  the  writsvmentioned. 
433*]  The  next  objection  *is  the  want  of 
due  diligence.  We  are  required  to  institute 
suits  only  as  the  sums  become  due ;  that  is 
all  the  diligence  required.  The  installment 
of  1798  must  be  presumed  to  have  been  paid  ; 
unnecessary,  therefore,  to  sue  for  that ;  and  a 
writ  did  issue  for  the  one  in  1799.  To  con- 
tinue proceedings  on  to  outlawry,  without  any. 
chance  of  recovery,  was  not  only  useless,  but 
would  have  been  unjust,  as  all  the  costs  would 
have  fallen  on  the  defendants,  the  record  itself 
showing  every  part  of  Rennington's  property 
assigned  under  the  law  against  absconding 
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debtors.  It  could,  therefore,  never  have  been 
the  intention  of  the  parties  to  thus  unnecessa- 
rily saddle  themselves  with  expenses  ;  and  it 
is  a  general  rule,  that  covenants  and  condi- 
tions should  be  so  expounded  as  to  serve  the 
the  intention  of  the  parties.  This  species  of 
diligence  could,  therefore,  never  have  been 
contemplated.  The  covenant  of  the  defend- 
ants was  in  case  of  Rennington's  insolvency 
or  inability,  to  place  themselves  in  his  situa- 
tion, and  pay,  as  he  would  have  done,  by  in- 
stallments. The  inadequacy  of  the  estate  of 
Rennington  to  pay  more  than  10».  in  the 
pound  is  a  proof  of  his  incapability,  and  it 
does  not  appear  that  even  that  has  been  paid,  or 
could  have  been  received.  Allowing  Rennipg- 
ton  to  have  property  abroad,  and  so,  in  fact, 
not  insolvent,  we  are  not  to  look  to  anything 
beyond  this  State,  and  the  jurisdiction  within 
which  the  covenant  was  made.  On  our  part, 
nothing  appears  to  bind  us  to  prove  our  debt. 
It  was  not  our  duty  ;  the  defendants  are  the 
legal  creditors,  and  we  could,  at  the  most,  be 
only  trustees.  They,  therefore,  having  the 
legal  right,  are  the  parties  who  ought  to  have 
come  forward  to  substantiate  the  demand.  As 
to  the  payment  of  1798,  we  are  at  issue  on 
that,  though,  we  suppose,  whether  paid  or 
not,  is  immaterial ;  for,  as  we  may  now  remit 
the  whole  and  exonerate  from  all,  we  surely 
have  the  same  right  over  a  part. 

Mr.  Hanson,  in  reply.  That  the  intent  of 
the  parties  is  to  govern*  we  are  on  both  sides 
agreed.  What  that  is,  must,  however,  be 
shown  from  the  instrument ;  nor  can  the  court 
look  beyond  it.  The  cases  in  which  the  de- 
fendants are  to  be  liable,  depend  on  conditions 
precedent.  If  so,  then  not  *only  an  [*434 
insolvency  and  inability  in  Rennington  to  pay 
must  be  shown,  but  instantly  afterwards  due 
diligence  and  legal  measures.  Even  the  in- 
solvency and  inability  is  not  shown  positively  ; 
it  is  only  et  sic.  Now  a  seizure  and  sale  of  all 
a  man's  estate  and  effects  in  one  county,  and 
their  being  insufficient,  is  not  enough  ;  there 
may  be  more  than  enough  to  pay  all  his  debts 
in  another.  In  trover,  a  demand  and  refusal 
is  evidence  of  a  conversion ;  yet,  if  stated  in 
the  pleadings  that  the  articles 'by  finding  came 
into  the  hands  of  the  defendant,  who,  on 
demand,  refused  to  deliver  them,  and  so  he 
converted  them,  it  would  not  be  good,  be- 
cause the  demand  and  refusal  might  not 
amount  to  a  conversion.  The  necessity  of 
further  proceeding  than  the  mere  issuing  a 
capias  and  an  alta-s  capias  will  fully  appear,  if 
it  be  considered  that  had  a  judgment  been  ob- 
tained it  would  have  bound  subsequently  ac- 
quired lands,  and  even  in  the  hands  of  execu- 
tors. Besides,  the  diligence  covenanted  for 
requires  more.  The  plaintiffs  held  the  only 
evidence  of  the  debt  due  from  Rennington  ; 
this  they  ought  to  have  proved  under  the  as- 
signment made  by  virtue  of  the  Absconding 
Debtors'  Act,  that  those  for  whom  it  was  held 
might  come  in  for  the  benefit  of  a  dividend 
on  the  amount.  Allowing,  therefore,  the  in- 
solvency and  our  liability,  the  court  will  nec- 
essarily say  we  are,  on  this  ground,  discharged. 
The  passing  over  of  the  first  installment  is  not 
quite  clear.  It  is  contended  the  plaintiffs 
might  remit  that  payment.  No  such  thing ; 
for  if  unable,  and  in  tottering  circumstances, 
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legal  steps  ought  to  have  been  instantly  taken, 
;and  a  judgment  obtained  for  the  amount  of 
the  whole  bond,  to  give  that  priority  and  lien 
which  now  is  lost.  It  was  giving  time,  and 
that  will  make  the  debt  the  plaintiffs'  own. 
The  obtaining  payment  of  the  first  install 
ment  was  a  condition  precedent  to  our  liabil- 
ity, and  ought,  therefore,  to  have  been  shown. 
As  it  has  not,  the  defendants  cannot  be  called 
on  in  this  action. 

THOMPSON,  J.  The  exceptions  taken  to  the 
declaration  are, 

1st.  That  no  action  could  be  maintained  on 
the  covenant  against  the  defendants,  until  the 
lasly  installment  on  the  bond  fell  due,  which 
wa'in  May,  1801.  The  present  action  was 
-commenced  in  1800. 

435*]  *2d.  The  insolvency,  or  inability  of 
Kennington  to  pay,  is  not  sufficiently  averred. 

3d.  It  does  not  appear  that  due  diligence 
has  been  used  against  Rennington  to  recover 
the  money. 

4th.  No  notice  is  taken  of  the  payment  that 
fell  due  the  1st  of  May,  1798. 

I  think  all  the  objections  untenable.  The 
reason  urged  in  support  of  the  first  is,  that 
although  Rennington  might  have  been  insol- 
vent in  the  year  1709,  the  time  alleged  in  the 
declaration,  he  might  not  have  been  so  in  the 
year  1801,  when  the  last  installment  fell  due  ; 
and  that  the  covenant  only  goes  to  the  event- 
ual responsibility  of  Rennington.  This  con- 
struction appears  to  me  not  warranted,  either 
by  the  terms  of  the  covenant,  or  what  may 
reasonably  be  presumed  to  be  the  intention  of 
the  parties.  The  bond  is  made  payable  by  in- 
stallments ;  the  general  object  of  the  covenant 
was,  to  make  the  defendants  responsible  for 
those  payments,  and  a  fair  interpretation 
would  be,  unless  a  contrary  intention  was 
clearly  inferrible  from  the  terms  of  the  cove- 
nant, that  they  became  security  to  pay,  ac- 
cording to  the  condition  of  the  bond,  in  case 
-of  Rennington's  insolvency,  or  inability  to 
pay.  This  construction  is  conformable  to  the 
general  intent  and  understanding  of  parties 
with  respect  to  securities,  and  there  seems 
nothing  peculiar  in  the  phraseology  of  this 
•covenant  to  warrant  a  different  conclusion. 
The  covenant  expressly  refers  to  the  bond, 
^ud  purports  to  guarantee  the  payment,  I 
think,  according  to  the  condition  ;  and  if  so 
there  is  a  breach  of  the  covenant,  whenever 
there  is  a  failure  of  payment  agreeable  to  the 
terms  of  the  bond.  The  assignees  have  pur- 
sued the  obligor  according  to  the  provisions 
contained  in  the  covenant.  If  this  covenant 
would  warrant  a  different  construction,  it 
would  be,  I  think,  that  the  whole  sum  was 
payable  by  the  defendants,  immediately  on 
the  insolvency  of  Rennington ;  for  the  cove- 
nant concludes  that  then,  and  in  such  case 
•(alluding  to  the  insolvency),  they  were  to  pay 
"the  amount  of  the  said  bond,  or  such  part  as 
remained  due."  The  result,  however,  as  it 
respects  the  present  question,  would  be  the 
•same  on  either  construction.  The  insolvency, 
or  inability  of  Rennington  to  pay,  appears 
43O*]  *to  me  to  be  fully  and  sufficiently 
averred.  The  averment  is  m  the  very  terms 
of  the  covenant,  to  wit,  that  on  the  said  1st 
day  of  May,  1799,  and  long  before,  the  said 
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Jonathan  was  insolvent,  and  not  able  to  pay 
and  satisfy  the  said  bond.  It  is  said,  how- 
ever, this  is  a  dependent  averment,  and  is  al- 
leged as  a  conclusion  drawn  from  a  detail  of 
facts,  and  which  do  not  warrant  the  inference. 
The  facts  stated  appear  to  me  fully  to  warrant 
the  conclusion  drawn.  They  are,  that  Ren- 
nington had,  sometime  previously,  absconded 
and  departed  from  this  State  to  parts  un- 
known, and  still  doth  continue  absent  from 
the  State,  at  some  place  unknown ;  that  he 
had  been  duly  proceeded  against  as  an  ab- 
sconding debtor ;  and  that  the  result  was  that 
his  estate  was  not  sufficient  to  pay  his  credit- 
ors 10s.  in  the  pound.  It  was  admitted,  on 
the  argument,  by  the  defendant's  counsel, 
that  if  the  averment  had  been  general  that 
Rennington  was  insolvent,  and  unable  to  pay, 
without  detailing  the  facts  from  which  the 
conclusion  was  drawn,  the  declaration  would 
have  been  good.  Admit  the  declaration  to 
have  been  thus  drawn,  and  issue  had  been 
taken  upon  the  solvency  of  Rennington,  and 
the  facts  detailed  in  the  declaration  had  been 
proved  on  the  trial,  would  they  not  have  war- 
ranted the  jury  in  pronouncing  him  insolvent, 
or  unable  to  pav  the  bond  ?  I  think,  clearly, 
they  would.  These  facts  being  admitted  by 
the  demurrer,  I  think  the  court  is  bound  to 
make  the  same  conclusion.  It  is  also  said  the 
plaintiffs  ought  to  have  shown  how  much 
they  had  received  on  a  distribution  of  Ren- 
niugton's  estate  among  his  creditors.  This  ap- 
pears to  me  to  be  rather  matter  of  defense, 
and  incumbent  on  the  defendants  to  prove.  If 
the  plaintiffs  had  received  anything,  it  would 
have  been  proper  evidence,  under  plea  of  pay- 
ment to  Rennington.  Besides,  the  declaration 
does  contain  an  averment  that  they  have  not 
received  payment  for  the  installments,  for 
which  the  action  is  brought. 

The  third  exception  is,  that  the  plaintiffs 
have  not  shown  due  diligence  in  prosecuting 
Rennington  :  that  they  ought  to  have  pro- 
ceeded to  outlawry.  I  think  it  manifest,  that 
extraordinary  proceedings  were  not  in  contem- 
plation of  the  parties  ;  and,  therefore,  that  the 
covenant  ought  not  to  *receive  such  a  [*437 
construction  as  to  make  them  requisite,  unless 
clearly  warranted  by  the  terms. 

The  plaintiffs  were  to  use  all  due  diligence, 
and  take  all  legal  measures  by  prosecution 
at  law,  to  recover  the  money  from  Renning- 
ton ;  by  which  I  would  understand,  all  ordi- 
nary legal  measures,  prosecuted  with  good 
faith.  In  the  present  case,  the  plaintiffs  allege 
that  soon  after  Rennington  absconded,  pro- 
ceedings were  commenced  against  him  as  an 
absconding  debtor,  and  presented  with  due 
diligence,  in  order  to  secure  his  property;  and 
for  the  purpose  of  arresting  his  person,  ordi- 
nary process  issued  on  the  very  day  the  pay- 
ment fell  due  ;  all  which,  I  think,  "show  due 
diligence,  sufficient  to  satisfy  the  terms  of  the 
covenant  and  the  intention  of  the  party. 

The  last  exception  is,  that  no  notice  is  taken 
Of  the  payment  that  fell  due  on  the  1st  of  May, 
1798.  It  is,  I  think,  a  sufficient  answer  to  say 
that  no  demand  is  made  on  the  defendants  for 
that  installment ;  and  the  presumption  is,  that 
it  has  been  paid,  since  the  plaintiffs  were 
bound  to  proceed  against  Rennington  as  soon 
as  the  payment  fell  due,  which  they  appear  to 
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have  done  with  respect  to  the  second  install- 
ment, the  very  day  it  became  payable.  Any 
delay  or  laches  of  the  plaintiff  in  this  respect, 
however,  it  appears  to  me  can  only  be  alleged 
when  a  demand  is  made  upon  them  for  that 
installment.  It  is  said,  that  if  a  suit  had  been 
commenced  on  the  bond  for  the  first  payment, 
the  judgment  would  have  been  for  the  pen- 
alty, and  would  have  been  a  security  on  his 
property  for  the  future  payments.  This  objec- 
tion fails,  without  assuming  several  facts  of 
which  nothing  appears.  No  evidence  that 
there  was  any  default  with  respect  to  this  pay- 
ment ;  or,  but  that  a  suit  was  commenced,  and 
satisfaction  made  before  judgment,  or  that  he 
had  any  real  estate  which  the  judgment  would 
have  bound.  If  there  were  any  circumstances 
of  this  kind,  whereby  any  loss  might  probably 
be  sustained  for  want  of  due  diligence  in  pro- 
curing payment  of  the  first  installment,  it 
might  have  been  proper  evidence  for  the 
defendants  to  have  availed  themselves  of  on 
the  issue  with  respect  to  due  diligence,  but  can 
never  be  ground  for  the  demurrer  to  the  dec- 
laration. I  am,  therefore,  of  opinion  that 
438*]  neither  of  the  *exceptions  are  well 
taken,  and  that  the  plaintiffs  ought  to  have 
judgment. 

RADCLIFF,  J.  The  first  and  principal  objec- 
tion is  founded  on  a  strict  and  literal  construc- 
tion of  the  terms  of  the  covenant.  The  bond 
is  conditioned  for  the  payment  of  four  annual 
installments  of  $1,000  each.  The  defendants 
assigned  this  bond  to  the  plaintiffs,  and  cove- 
nanted that  in  case  the  obligor  should  become 
insolvent,  or  not  be  able  to  pay  the  said  bond, 
and  if  the  plaintiff  should  use  due  diligence, 
&c.,  to  recover  the  same  "  immediately  after 
the  said  several  sums  of  money  expressed  in 
the  condition  should  respectively  become  due, 
and  should  not  be  able  to  compel  the  payment 
thereof,  then  the  defendants  would  pay  to  the 
plaintiffs  the  amount. of  the  said  bond,  with 
interest,  or  such  part  thereof  as  should  remain 
due."  It  was  contended  by  the  defendants' 
counsel  that  by  the  terms  of  .this  covenant,  the 
defendants  cannot  be  held  to  pay  until  all  the 
installments  shall  become  due ;  because  the 
covenant  is  entire,  and  contemplates  a  single 
payment  of  the  amount  of  the  said  bond,  or 
such  part  thereof  as  shall  remain  due.  Con- 
fined to  these  terms,  it  would  be  susceptible  of 
this  interpretation.  But,  I  think,  it  would 
equally  admit  of  the  opposite  construction  ; 
that  on  the  failure  of  the  obligor  to  pay  the 
first  installment,  the  defendants  should  be 
liable  to  pay  the  whole.  The  event  in  which 
the  defendants  were  to  become  answerable, 
was  the  insolvency  of  the  obligor,  or  as  it  is 
expressed  in  the  covenant,  if  he  should  not  be 
able  to  pay  the  said  bond,  &c.,  and  if  the  plain- 
tiffs could  not  recover  the  same  (the  bond), 
that  the  defendants  would  pay  the  amount  of 
the  said  bond.  If  the  obligor  was  not  able  to 
pay  the  bond,  and  the  plaintiffs  not  able  to 
recover  the  bond  immediately  after  the  res- 
pective installments  became  due,  then  the 
cauzua  occurred,  and  the  defendants  were  to 
pay  the  bond,  not  any  particular  installment. 
Now,  if  the  term  bond  is  to  be  construed  in 
the  same  sense  throughout  this  covenant,  as 
the  penalty  would  become  legally  forfeited  on 
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the  failure  of  the  first  payment,  the  defend- 
ants, according  to  the  letter  of  their  entrap- 
ment, might  be  considered  liable  to  pay  the 
whole  bond.  There  is  an  additional  reason. 
too,  in  favor  of  this  Construction;  for  [*4I{J> 
the  moment  the  insolvency  of  the  obligor  hap- 
pened, there  could  remain  little  hope  or  expec- 
tation of  recovering  the  subsequent  install- 
ments from  him  ;  ana  it  might  rationally  be  in- 
tended that  the  defendants  should  at  once  take- 
back  their  security  against  him  and  pay  the 
plaintiffs  the  consideration  of  the  assign  in  <  nt 
which  they  had  already  received.  But  I  think 
either  of  these  constructions  too  rigorous,  and 
opposed  to  the  intent  of  the  covenant.  The 
bond  was  due  to  the  defendants  by  install- 
ments. The  sums  in  the  condition  weref  in 
reality,  the  debt.  By  the  assignment,  they 
meant  to  substitute  the  plaintiffs  in  their  stead, 
and  they  guaranteed  the  solvency  of  the  obli- 
gor, and  the  payment  by  him,  according  to  the 
terms  of  the  condition.  This  was  the  sub- 
stance of  the  contract,  and  the  foundation  of 
the  covenant ;  which  I  therefore  think  ought 
to  be  taken  distributively,  and  deemed  a  con- 
tinuing covenant,  on  which  the  defendant 
would  be  liable  on  the  failure  of  the  payment 
of  each  installment. 

With  respect  to  the  other  objections  which 
have  been  stated,  I  acquiesce  in  the  opinion 
already  delivered,  and  generally,  for  the  reas- 
ons which  hvve  been  assigned. 

I  am,  therefore,  of  opinion,  that  the  plain- 
tiffs are  entitle  to  judgment  on  the  demurrers.1 

KENT,  J.  This  case  comes  before  the  court 
on  demurrer  to  the  first  and  third  replications. 
Upon  the  argument  of  these  demurrers,  the 
counsel  for  the  defendants  relied  upon  what 
they  contended  to  be  substantial  defects  in 
the  declaration.  It  was  there  that  the  first 
fault  was  to  be  found,  and  to  which  they 
choose  to  resort. 

The  action  was  commenced  in  July  Term, 
1800,  and  the  last  installment  on  the  bond  was 
payable  on  the  1st  of  May,  1801;  and  it  was 
contended  that  the  defendants  were  not  liable 
upon  their  covenant  until  all  the  moneys  on 
the  bond  became  due.  An  important  question 
accordingly  arises  on  the  construction  of  the 
covenant.  It  was  to  pay  the  amount  of  the 
bond,  with  interest,  or  such  part  as  should 
remain  due  and  unpaid.  But  there  were  two 
conditions  precedent  to  recovery  upon  this 
covenant. 

*lst.  That  the  obligor  should  become  [*44O 
insolvent,  or  not  able  to  pay  and  satisfy  the 
bond. 

2d.  That  the  plaintiffs  should  have  used  all 
due  diligence,  and  have  taken  all  legal  meas- 
ures, by  prosecution  at  law,  to  recover  the 
same ;  and  that,  too,  immediately  after  the 
several  sums  of  money  should  respectively 
have  become  due,  and  should  not  have  been 
able,  by  such  means,  to  have  compelled  the 
payment  thereof.  The  bond  was  payable  by 

1— See  Loveland  v.  Shepard,  2  Hill,  139 ;  Eddy  v. 
Stanton,  21  Wend.,  255;  Curtis  v.  Smallinan,  14 
Wend.,  231 ;  Morris  v.  Wadsworth.  17  Wend.,  103 ; 
Herrick  v.  Borst,  4  Hill,  650;  White  v.  Case,  13 
Wend.,  543 ;  The  People  v.  Jensen,  7  J.  R.,  332 ;  La- 
rnoureux  v.  Hewett,  5  Wend.,  307 ;  Barker  v.  Shep- 
perd.,  11  Wend.,  62fl;  Cumpston  v.  McNair,  1  Wend., 
457 ;  Moakley  v.  BiKKS,  19  J.  R.,  69. 
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installents,  and  there  can  be  no  doubt  but  that 
the  obligor  was  liable  to  suit  on  default  of 
payment  of  any  of  the  installments.  (Coates 
v.  Hewitt,  1  Wils.,  80  :  Hallct  \.  Hoges,  Sayer, 
29;  Buller,  168;  Marsen  v.  Tauchet.  2  Bl. 
Rep.,  706.)  As  to  the  cases  in  Co.  Litt.  292, 
b.,  and  1  H.  Bl.,  547, J  Rudder  v.  Price,  they 
relate  only  to  debt  on  simple  contract  or  single 
bill,  but  the  covenant  was  not,  by  the  terms 
of  it,  to  indemnify  by  installments  ;  it  was  to 
pay  the  amount  of  the  bond  ;  and  that,  too, 
only  upon  the  condition  that  the  obligor  was 
not  able  to  pay  the  bond,  and  that  the  plaintiffs 
had  used  all  legal  means  to  recover  the  same, 
immediately  after  the  sums  had  respectively 
become  due,  and  had  not  been  able  to  compel 
payment.  The  language  of  the  covenant 
throughout  has  reference  to  the  bond  as  one 
entire  debt,  and  the  payment  to  be  made  by 
the  defendants,  in  pursuance  of  the  covenant, 
was  of  one  aggregate  or  entire  sum ;  or,  so 
much  thereof  as  should  remain  unpaid.  I  am 
of  opinion,  therefore,  that  the  defendants  were 
not  liable  on  their  covenant  until  all  the  pay- 
ments on  the  bond  had  become  due.  The 
burden  of  suing  and  collecting  the  installments 
was,  by  the  assignment,  cast  upon  the  plain- 
tiffs ;  and  if  they  could  resort  to  the  defend- 
ants on  the  first,  or  any  default  prior  to  the 
ultimate  one,  they  must  be  entitled  to  recover 
the  whole  amount  of  the  bond  from  the  defend- 
ants before  all  the  installments  were  due,  and 
before  the  legal  means  had  been  used  to  ascer- 
tain whether  the  obligor  was,  or  was  not, 
competent  to  pay.  This  would  be  contraven- 
ing the  express  words  of  the  covenant,  which 
were,  that  the  defendants  were  not  to  pay 
until  all  such  means  had  been  used,  as  the  in- 
stallments respectively  became  due.  It  would 
be*  casting  back  upon  the  defendants  the 
burden  of  using  these  means,  which  the  plain- 
tiffs had,  by  the  contract  assumed.  These 
441*]  consequences  *appear  to  me  to  result 
from  the  doctrine  maintained  by  the  plaintiffs, 
and  they  are  too  inconsistent  with  the  cove- 
nant to  be  admitted.  If,  however,  the  plaintiffs 
were  not  entitled  to  recover  the  whole  amount 
of  the  bond  but  only  the  amount  of  the  install- 
ment in  arrear,  then  it  would  follow  that  the 
defendants  would  be  subject  to  different  suits 
upon  the  covenant,  as  the  defendants  on  the 
part  of  the  obligor  should  respectively  arise. 
But  this  consequence  would  be  against  the  rule 
of  law,  that  for  one  entire  contract,  there  shall 
be  but  one  action,  and  would  subject  the 
defendants  to  the  manifest  inconvenience  of 
not  having  it  in  their  power,  by  the  return, 
and  re-ownership  of  the  bond,  to  try  the  exper- 
iment of  legal  means  on  their  part  against  the 
obligor.  For,  I  take  it  for  granted,  that 
while  the  plaintiffs  were  lawful  owners  of  the 
bond  (and  they  would  continue  owners  until 
default  in  the  last  installment),  the  defendants 
could  not  institue  a  suit  upon  it ;  for  this 
might  lead  to  the  absurdity  of  concurrent 
suits,  at  the  same  time  on  one  instrument,  for 
the  same  penalty,  and  for  the  use  of  different 
persons. 

1— See  Hunt's  case,  Owen,  43;  1  Leon..  208;  Bishop 
v.  Young,  2  Bos.  &  Pull.,  84,  where  Lord  Eldon  says, 
"  Whether  the  installments  on  the  note  in  Kudder 
v.  Price  were  due  or  not,  still  the  form  of  the  action 
wiis  misconceived."  N.  B.  It  was  debt  by  the  payee 
against  the  maker ;  quaere,  therefore,  as  to  this. 
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In  every  view  which  I  can  take  of  this  cov- 
enant, it  admits  of  but  one  construction.  It 
was  one  simple  and  entire  engagement.  The 
insolvency  of  the  obligor,  and  the  efforts  of  the 
plaintiffs,  were  to  be  first  shown  with  respect 
to  all  the  installments.  It  might  be,  that  the 
obligor  would  return,  and  be,  able  to  pay  the 
bond  when  the  last  installment  fell  due.  The 
present  suit  being  brought  before  this  period, 
was  prematurely  brought,  and  before  the  cause 
of  action  arose.  I  am,  therefore,  of  opinion, 
that,  on  this  ground,  judgment  ought  to  be 
given  for  the  defendants. 

There  was  another  ground  taken  by  the  de- 
fendants, that  might  merit  some  consideration; 
I  mean  the  want  of  an  averment  in  the  declar- 
ation, that  the  first  installment  was  paid,  or 
that  due  means  had  been  used  to  recover  it. 
But  it  is  not  necessary  for  me,  at  present,  to 
examine  any  other  point  than  the  one  I  have 
considered. 

LEWIS,  Ch.  J.  The  question  now  before  the 
court  is,  has  there  been,  on  the  part  of  the 
plaintiffs,  a  failure  in  the  performance  of  the 
condition,  on  which  the  defendants  covenanted 
*to  pay,  in  the  event  of  the  inability  [*442 
or  insolvency  of  the  obligor  ? 

It  is  con  tended  on  the  part  of  the  defendants, 
that  the  plaintiffs  were  not  entitled  to  recover 
until  the  last  installment  should  have  fallen 
due ;  and  then  only  on  showing  that  they  had 
duly  prosecuted  for  each  as  they  respectively 
became  due.  That  the  absconding  of  Reu- 
nington,  and  the  proceedings  against  him  un- 
der the  Absconding  Debtor's  Act,  were  not 
conclusive  evidence  of  his  insolvency.  That 
though,  perhaps,  insolvent  on  the  1st  of  May, 
1799,  when  the  second  installment  was  payable, 
hs  might  have  been  solvent  at  the  time  of  the 
third  or  last  installment  becoming  due.  That 
the  terms  "all  due  dilligence"  could  only  be 
satisfied  by  a  prosecution  to  outlawry ;  and 
that  the  plaintiffs  ought  to  have  applied  for, 
and  received,  their  dividend  under  the  assign- 
ment. 

There  are  two  events,  in  either  of  which  the 
defendants  engage  to  be  responsible.  The  one 
is,  the  insolvency  of  Rennington  ;  the  other, 
his  not  being  able  to  pay  and  satisfy  the  bond. 
These  might  be  considered  one  and  the  same 
thing,  were  it  not  that  the  parties  intended  to 
distinguish  between  them.  They  are  in  the 
disjunctive  ;  the  one  coupled  with  a  condition, 
the  other  unconditional.  The  distinction,  in 
the  understanding  of  the  parties,  could  be  no 
other  than  that,  between  an  incapacity  in  Ren- 
nington to  discharge  his  debts  generally,  and 
a  mere  inability  to  discharge  the  bond  accord- 
ing to  its  condition.  In  the  first  instance,  the 
condition  compelling  the  plaintiffs  to  prose- 
cute would  have  been  useless ;  in  the  second, 
it  might  eventually  secure  the  debt. 

The  first  question,  then,  is,  was  Rennington 
insolvent  within  the  meaning  of  the  contract  ? 
It  is  stated,  and  not  denied,  that  he  had  ab- 
sconded before  the  installment  payable  in  1799; 
had  absented  himself  from  the  State,  and  con- 
tinued without  it  at  the  time  of  bringing  the 
suit.  That,  also,  previous  to  that  period,  his 
property  had  been  assigned  under  the  Abscond- 
ing Debtors  Act ;  and  that  it  neated  a  divi- 
dend of  but  10*.  in  the  pound.  On  such  as- 
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signraent,  the  debtor's  property  is  devested, 
his  mercantile  operations  are  suspended.  No 
payments  can  be  made  to  him,  nor  can  he 
443*]  *dispose  of  his  property.  This,  in  my 
conception  is  a  complete  state  of  insolvency. 
Proceedings  under  the  Insolvent  Act  are  not 
necessary  to  constitute  it,  That  act  is  intended 
as  a  benefit  to  the  unfortunate,  who  must  be 
actually  insolvent  before  they  can  have  relief 
under  it. 

But,  admitting  that  in  contemplation  of  the 
parties,  no  distinction  was  intended  between 
the  cases  of  the  insolvency  of  Rennington  and 
his  inability  to  pay,  according  to  the  condition 
of  the  bond,  but  that,  in  every  event,  he  was 
bound  to  prosecute  on  default  of  the  obligor, 
has  he  not  complied  with  such  condition  ?  On 
the  very  day  on  which  the  first  default  took 
place,  he  issued  a  capias;  and,  on  its  return, 
an  alias.  Rennington  could  not  be  taken,  be- 
ing out  of  the  jurisdiction.  To  prosecute  to 
outlawry  a  man  whose  property  had  been  al- 
ready assigned  for  the  benefit  of  his  creditors, 
would  have  been  a  useless  expense,  and  could 
not  have  added  to  the  security  of  the  debt. 
The  law,  therefore,  would  not  impose  it  upon 
them.  And  as  the  suit  was  in  the  name  of  the 
-defendants,  and,  in  effect,  for  their  benefit, 
they  might  have  continued  the  prosecution, 
had  they  chosen  so  to  do. 

As  to  the  plaintiffs'  instituting  a  new  suit  on 
the  second  default,  viz.,  on  the  nonpayment  of 
the  installment  due  in  1800,  this,  also,  would 
liave  been  useless.  For,  could  a  recovery  have 
fteen  had  in  the  first  suit,  it  would  have  an- 
swered every  beneficial  purpose.  The  judg- 
ment would  have  been  for  the  penalty,  and 
would  have  remained  a  security  for  the  future 
installments. 

With  respect  to  the  plaintiffs  not  applying 
for  a  dividend,  there  appear  two  answers  to 
the  objection  :  1st.  It  does  not  appear  on  the 
pleadings,  that  the  dividend  has  not  been  re- 
ceived. 2d.  The  defendants  were  the  proper 
persons  to  apply  for  it.  They  were  the  obli- 
gees originally,  and  when  the*  assignment  un- 
der the  act  took  place,  the  possibility  of  recov- 
ery was  defeated;  they,  by  the  terms  of  the 
contract,  then  became  the  substitutes  of  Ren- 
nington to  the  plaintiffs,  and  were  to  look  to 
him,  or  his  property,  for  an  indemnity.  On 
every  ground,  I  am  of  opinion,  judgment 
must  be  for  the  plaintiffs.1 

Judgment  for  tfie  plaintiffs. 

Cited  in— i  Cow.,  181 ;  88  N.  Y.,  508 :  4  McLeon.  584. 


*JACKSON,  ex  dem.  LOW,  ET  AL.    [*444 

v. 
REYNOLDS. 

Admission  of  Title,  Effect  of. 

If  a  defendant  has  acknowledged  the  title  of  the 
plaintiff ,  he  cannot  afterwards  dispute  it. 

rFHIS  was  an  action  of  ejectment  to  recover 
J-  part  of  lot  No.  37,  in  Romulus,  in  the 
County  of  Cayuga. 

On  the  trial,  the  plaintiff  deduced  a  regular 
title  from  the  original  patentee.  He  also  gave 
in  evidence  acknowledgments  of  the  defend- 
ant's confessing  that  he  had  entered  without 
title,  and  that  he  had  agreed  to  purchase  of 
the  lessor  of  the  plaintiff,  the  premises  in  ques- 
tion, so  soon  as  the  Onondaga  Commissioners 
should  award  the  lot  in  which  they  were  con- 
tained, to  Low.  He  further  proved,  by  the 
testimony  of  one  of  the  commissioners,  that 
lot  No.  37  had  been  awarded  to  Low,  and  the 
award  directed  to  be  made  out  by  their  clerk, 
who,  however,  died  in  February,  1801,  before 
it  was  completed  ;  in  consequence  of  which, 
as  their  commission  expired  in  March  of  the 
same  year,  nothing  further  was  ever  done. 

The  defendant  relied  on  his  having  entered 
by  virtue  of  a  conveyance  from  another, 
though  for  another  lot,  and  offered  parol  tes- 
timony of  a  dissent  having  been  entered  to  the 
award  of  the  commission ;  insisting  that  as 
parol  testimony  had  been  received  of  the 
award,  so  it  was  admissible  to  show  the  dis- 
sent. This  being  overruled,  the  jury,  in  pur- 
suance of  the  judge's  charge,  found  for  the 
plaintiff. 

Application  was  now  made  to  set  aside  the 
verdict,  on  account  of  misdirection. 

Per  Curiam.  Reynolds  has,  by  his  admis- 
sions'2 recognized  Low  as  his  landlord  ;  he  can- 
not, therefore,  be  admitted  to  dispute  his  title. 

2. — The  principles  upon  which  admissions  of  a 
party  to  the  record  are  evidence  against  him,  are, 
that  a  man  cannot  be  a  witness  for  himself,  nor  a 
party  to  a  record  compelled  to  testify,  but  that 
every  man  is  the  best  possible  witness  against  him- 
self. This  technical  legitimation  of  evidence,  by 
admission,  is  can-led  so  far  as  to  apply  to  mere  trus- 
tees, though  their  acknowledgments  go  to  defeat 
the  action.  James  v.  Hatneld,  1  Stra.,  548 ;  Bauer- 
man  v.  Kadenius,  7  D.  &  E.  663.  As  the  admissions  of 
trustees  who  are  parties  to  a  record,  are  good  testi- 
mony against  them  merely  because  they  cannot  be 
compelled  to  testify,  it  follows  that  the  admissions  of 
a  cestul  qiie  trust  who  can  be  compelled,  are  not ;  nor 
are  those  of  a  person  under  whom  the  defendant  in 
replevin  makes  cognizance,  because  such  persons 
may  be  examined  in  chief.  Hart  v.  Horn,  2  Campb., 
92.  So  an  affidavit  by  the  plaintiff  on  record,  if  foona 
floe,  is  evidence  for  the  defendant  in  an  action  by 


1.— Covenant  by  the  indorsee  of  the  payee  of  a 
note  not  negotiable,  to  pay  to  his  assignee  the 
amount,  in  case  such  assignee  should  take  all,  and 
every  legal  step  to  prosecute  to  effect  the  maker 
and  payee.  The  assignee  having  been  nonsuited  in 
Massachusetts,  in  an  action  against  the  maker,  by 
the  payee's  coming  into  court  and  disavowing  any 
authority  to  sue  in  his  name,  it  was  held  that  coven- 
ant might  be  maintained  aguinst  the  assignor  with- 
out proceeding  against  the  payee.  Betts  v.  Turner, 
1  Johns.  Cos.,  65,  S.  C.,  reported  in  2  Caines'  Coses  in 
Error,  305,  where  the  opinion  of  Kent,  J.  (which 
seems  the  better  law,  and  in  which  Lansing,  Ch.  J., 
concurred),  is  stated  as  the  decision  of  the  court, 
whereas  it  was  contra  that  of  the  majority  of  the 
bench.  The  author  of  this  note,  and  the  profession 
at  large,  are  under  obligations  of  no  small  weight  to 
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Mr.  Johnson  for  this,  and  perhaps  some  other  cor- 
rections in  2  Caines'  Cases  in  Error.  "  Inaccurate 
reports"  being,  as  is  justly  observed  in  the  preface 
to  1  Johns,  Cos.,  "  the  bane  of  legal  science.  It  is, 
however,  to  be  regretted,  that  the  learned  editor  of 
those  coses  did  not  advert  to  the  decisions  in  the  Su- 
preme Court,  which  had  been  antecedently  publish- 
ed. It  would  havt?  saved  to  the  bar  the  repurchase 
of  many  determinations  in  Coleman,  which  follow 
nearly  in  succession,  and  nearly  in  totidem  verhis,  in 
Johnson,  as  well  as  some  which  hardly  vary  from 
the  statements  in  Caines.  The  accident  1ms  prob- 
ably arisen  from  Mr.  Justice  Radcliff  having  been 
on  the  bench  when  all  the  cases  wore  decided,  and 
having  handed  over  to  Mr.  Johnson  the  whole  of  his 
notes,  without  discriminating  those  determinations 
which  had  already  appeared. 
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Whether,  therefore,  the  evidence  was  properly 
or  improperly  received,  cannot  be  inquired  in- 
to, nor  can  the  defendant  take  anything  by 
Ms  motion. l 

Motion  denied. 
Cited  in— 3  Johns.,  504. 


BORDES,  Jus.,  v.  HALLET. 

1.  Marine  Insurance — Abandonment — Acquittal 
— Restitution — Port  of  Destination.  2.  Id. — 
Adjustment  by  Agent — Failure  to  Dissent  to — 
Waiver. 

Neither  an  acquittal,  nor  a  restitution  of  goods, 
prejudice  an  abandonment  once  duly  made.  In 
case  of  a  restitution  of  goods  to  the  owner  at  the 
port  into  which  a  vessel  is  carried,  he  is  not  bound 
to  send  them  on  to  their  port  of  destination. 

Though  an  adjustment  made  by  the  agent  of  the 
outdoor  underwriters  (Mr.  Ferrers)  does  not  con- 
clude the  insurers  from  showing  errors  in  it,  if 
they  do  not  dissent,  they  are  bound. 

THIS  was  an  action  on  a  policy  of  insurance, 
dated  the  21st  May,  1800,  to  recover  the 
amount  of  a  trunk  of  merchandise  valued  at 
$800,  and  the  expenses  incurred  in  claiming 
the  property  in  a  foreign  court  of  vice-ad- 
miralty. 

445*]  *The  cause  was  tried  before  Mr. 
Justice  Radcliff  at  the  sittings  in  November, 
1802. 

The  case  as  it  appeared  in  evidence,  was  as 
follows : 

The  plaintiff  shipped  the  articles  in  ques- 
tion, on  board  the  schooner  Trimmer,  bound 
from  New  York  to  St.  Jago  de  Cuba.  On  the 
18th  of  May,  1800,  he  embarked  with  his  prop- 
erty in  the  vessel ;,  which,  during  the  course 
of  the  voyage,  was  captured  and  carried  into 
the  port  of  Kingston,  in  the  island  of  Jamai- 
ca, where  she  and  her  general  cargo  were  con- 
demned ;  but  the  trunk  of  the  plaintiff,  for 
which  he  had  interposed  a  claim,  was  acquit- 
ted. Notwithstanding,  however,  this  acquit- 
tal, and  the  decree  for  restoration,  the  agents 
of  the  captors  refused  to  deliver  it  up,  unless 
the  plaintiff  would  give  security2  for  its  value  ; 
which,  as  a  stranger,  not  being  able  to  pro- 
cure, they  actually  opened  and  took  out  the 

1.— See  Northrop  v.  Wright,  34  Wend.,  231 ;  Jack- 
son v.  Leek,  12  wend.,  105 ;  Jackson  v.  Spear,  7 
Wend.,  401;  Jackson  v.  Anderson.  4  Wend.,  474; 
Jackson  v.  Denison,  4  Wend.,  558 ;  Jackson  v.  Coc- 
ly,  2  J.  C.,  233 ;  Jackson  v.  Dobbin,  3  J.  R.,  223 ;  Jack- 
son v.  Scissam,  3  J.  R.,  499 ;  Brandter  v.  Marshall, 
ante,  394,  and  note  1  thereto. 

2.— It  seems  from  this,  that  the  captors  had  en- 
tered an  appeal  from  that  part  of  the  sentence  ac- 
quitting the  trunk;  in  which  case  they  were  not 
bound  to  deliver  the  property,  without  security  for 
paying  the  value,  in  case  of  a  reversal. 


contents  of  the  trunk,  and  the  same  were,  for 
want  of  the  security  demanded,  left  in  their 
hands. 

On  the  return  of  the  plaintiff  to  New  York, 
in  November,  1800,  he  abandoned  to  the  de- 
fendant, and  duly  notified  him  of  all  the  ante- 
cedent circumstances.  He  also,  after  proving 
his  interest  by  a  bill  of  lading,  signed  and  ac- 
knowledged by  the  captain,  submitted  an  ac- 
count of  his  expenses  in  the  prosecution  of  his 
claim  for  the  goods  insured  ;  which  in  an  av- 
erage account,  apportioning  the  whole,  was 
settled  on  the  back  of  the  policy,  at  $9.48  per 
cent,  by  Mr.  Ferrers,  who  acts  for  the  defend- 
ant and  other  underwriters  in  adjusting  claims 
against  them.  Mr.  Ferrers,  however,  testi- 
fied, that  though  he  was  thus  employed,  and 
though  the  underwriters  did  usually  assent  to, 
and  pay  according  to  his  reports  ;  still,  he  had 
no  binding  authority  on  them,  for  that  thev 
often  disputed  his  statements ;  notwithstand- 
ing they  had  not,  to  his  knowledge,  on  the 
present  occasion,  either  assented  to  or  dissent- 
ed from  the  calculation  he  had  made. 

To  this  testimony  the  counsel  for  the  defend- 
ant objected,  and  insisted  that  the  plaintiff 
was  not  entitled  to  recover.  A  verdict  was, 
however,  taken  by  consent,  in  favor  of  the 
plaintiffs,  for  $978.74,  subject  to  the  opinion 
of  the  court  on  the  following  points: 

*Whether  the  plaintiff  was  entitled  [*44O 
to  recover  for  a  total  loss,  and  the  expenses  ? 
If  so,  the  verdict  to  stand.  But  if,  in  the 
opinion  of  the  court,  the  plaintiff  was  not 
entitled  to  recover  for  the  expenses,  but  for  a 
total  loss  of  the  goods,  then  the  verdict  to  be 
reduced  to  $902.90  ;  and  if  the  plaintiff  was 
not  entitled  to  recover  for  a  total  loss,  but  for 
expenses  only,  then  the  verdict  to  be  entered 
for  $75.84;  otherwise,  a  verdict  to  be  entered 
for  the  defendant. 

Mr.  Hoffman  for  the  plaintiff.  From  the 
facts  presented  to  the  court,  it  is  manifest  there 
was  a  capture  of  a  vessel.  This  operates  as  a 
technical  total  loss,  and,  therefore,  whether  an 
acquittal  subsequently  took  place  or  not,  is 
immaterial ;  for  the  capture  alone  is  sufficient 
to  warrant  the  abandonment.  After  this,  the 
assured,  who,  from  the  moment  of  capture 
becomes  the  agent  of  the  assurer,  returns,  and 
making  a  full  avowal  of  what  had  taken  place, 
says,  I  have  done  all  I  could  ;  but  the  event 
does  not  alter  the  law,  I  am  now,  for  the  first 
time,  able  to  communicate  with  you  and 
abandon.  It  is  not,  however,  from  the  capture 
alone  that  the  plaintiff  is  entitled  to  abandon. 
A  loss  of  the  voyage  affords  an  equal  right. 
Here  the  goods  were  bound  to  St.  Jago  de 
Cuba,  and  the  vessel  was  carried  into  Jamaica, 
where  she  was  condemned.  The  only  ques- 
tion that  can  arise  is  whether  on  Mr.  Ferrers' 
settlement  of  the  average  account,  the  defend- 


an  assignee  of  a  bond  suing  in  the  name  of  the  ob- 
ligee.   Craib  v.  D'Aeth,  7  D.  &  E.,  670,  n.    In  the 
note  to  Andrew  v.  Beecker,  1  Johns.  Cas.,  411,  the 
point  of  the  decision  in  the  case  last  cited  does  not 
seem  to  be  accurately  stated  by  the  learned  report- 
er.   It  is  taken  from  the  statement  of  Erskine  argu-  I 
endo  and  adduced  as  in  opposition  to  the  judgment  | 
of  the  court  in  the  text :  as  deciding  that  a  release 
from  a  plaintiff  on  record  shall  defeat  the  beneficial  ] 
interest  of  a  person  suing  in  the  name  of  the  plaint- 
iff.   The  true  point  determined  was,  that  a  honaflde  I 
release  from  an  obligee  beneficially  interested,  who  i 
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was  also  the  plaintiff  on  record,  and  for  whose  use 
and  benefit  the  bond  had  been  assigned  in  trust, 
shall  prevail  against  a  fraudulent  assignment  to  a 
nominal  plaintiff,  the  facts  of  the  trust  for  the  ben- 
efit of  the  obligee,  the  fraudulent  assignment  by 
the  trustees,  and  the  Imna  tide  release  to  the  defend- 
ant, being  found  for  him  on  two  several  issues. 
"  These  cases,"  says  Buller,  J.,  in  Legh  v.  Legh,  1 
Bos.  &  Pull..  447,  "depend  on  circumstances.  If  the 
release  be  fraudulent  the  court  will  attend  to  the 
application." 
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ant  is  bound  to  pay  what  he  has  indorsed  on 
the  policy  to  be  due.  But  such  is  the  ruin 
brought  on  this  poor  plaintiff,  whose  little  all 
has  been  locked  up  by  the  refusal  of  the 
defendant  to  pay,  ever  since  1800,  that  rather 
than  not  have  a  decision  on  the  principal 
question  this  term,  he  is  ready  to  give  up  his 
expenses.  As  to  those,  without  going  minute- 
ly into  the  testimony,  the  question  ought  to 
resolve  itself  into  this:  what  is  the  relative 
situation  of  Mr.  Ferrers  with  the  defendant? 
All  claims,  when  made  on  the  out-door  under- 
writers, of  whom  the  defendant  is  one,  are 
referred  to  Mr.  Ferrers.  He  gives  his  opinion 
whether  liable  to  a  total,  or  partial  loss.  We 
do  not  say  that  when  he  gives  his  sentiments 
if  he  totally  mistakes  the  law,  that  they  are,  on 
the  facts  submitted,  obliged  to  pay  a  total, 
447*]  when  only  a  partial  loss  is  *due.  But 
when  an  average  loss  is  acknowledged,  and 
the  settling  it  referred  to  him,  and  he  adjusts 
the  sum,  then,  as  the  agent  of  the  under- 
writers, they  are  bound  by  his  report.  This  is 
not  by  affording  an  authority  to  settle  a  point 
of  law,  but  as  yielding  a  power  over  items  of 
an  account,  the  principles  of  which  they 
acknowledge.  Nay,  even  allowing  the  under- 
writers not  concluded  as  to  the  principles,  still, 
if  in  law  at  all  liable,  the  quantum,  except  in 
cases  of  erroneous  calculation,  can  never  be 
questioned.  It  is  like  the  case  of  a  person 
deputed  to  audit  the  amount  of  claims  ;  when 
the  balance  is  struck,  it  is,  errors  excepted, 
final.  The  doctrine  already  relied  on  as  to  the 
right  of  abandonment  is  not  impaired  by  sub- 
sequent restitution.  For  this  the  court  will 
find  authority  in  2  Marsh.,  484. 

Mr.  Pendleton,  contra.  A  principal  in  this 
cause  is  as  to  the  expense  in  the  vice-admiral- 
ty. The  claim  for  these  rests  only  on  the  re- 
port of  Mr.  Ferrers  ;  for  this  is  the  only  evi- 
dence in  the  case  that  any  were  incurred. 
Such  testimony,  however,  cannot  bind  the 
underwriters  ;  for  Mr.  Ferrers  himself  states 
his  employment  to  be  merely  that  of  reporting; 
after  doing  which  his  statement  is  frequently 
disregarded  and  his  adjustment  disputed. 
This  would  never  be,  had  Mr.  Ferrers  an 
obligatory  authority.  The  fact  is,  he  is  a 
mere  examiner  of  accounts,  and  cannot  bind 
his  principals  beyond  the  scope  of  his  author- 
ity. He  testifies  that  his  principals  have  a 
right  to  dissent  from  his  statements,  of  which 
the  present  action  is  in  itself  the  strongest 
proof.  But  a  question  is  certainly  made, 
whether  the  abandonment  was  in  due  season. 
The  vessel  sailed  in  May,  was  captured  on  her 
voyage,  and  the  abandonment  not  made  till 
November  following.  This,  considering  the 
distance  of  Jamaica,  was  a  gross  delay.  We 
find,  however,  from  the  testimony  of  the 
captain  of  the  vessel,  that  this  property  was 
acquitted.  The  plaintiff,  therefore,  might 
have  had  it  again  had  he  so  pleased.  It  is  a 
position  not  to  be  controverted,  that  every 
court  is  invested  with  power  to  enforce  its 
own  authority;  therefore,  if  after  restitution 
awarded,  it  was  not  obtained,  it  must  have 
arisen  from  the  neglect  of  the  plaintiff,  or 
448*]  some  *other  worse  cause ;  for  he  might 
have  applied  to  the  court  and  have  obtained 
an  order  for  it.  In  case  of  refusal,  the  pro- 
cess was  easy,  attachment  for  a  contempt. 
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(See  ante,  note,  445.)  It  is  said,  however,  that 
as  the  voyage  was  lost,  that  circumstance 
would  justify  an  abandonment.  This  will 
present  a  question  to  the  court  that  has  not, 
we  believe,  ever  been  decided.  Whether  an 
owner  of  goods,  where  the  vessel  in  which  he 
ships  is  incapable  of  proceeding  on  her  voy- 
age, by  reason  of  any  accident,  is  not  obliged1 
to  proceed  with  his  goods  in  some  other  vessel? 
Nothing  of  this  sort  appears  to  have  been 
determined.  Supposing  him,  however,  bound, 
ought  not  the  assured,  to  entitle  himself  to  a 
recovery,  to  show  that  no  vessel  could  be  ob- 
tained to  forward  the  property  ;  or  ought  the 
insurer  to  show,  by  way  of  defense,  that  there 
was?  The  principle  is,  that  the  captain  ought 
to  get  a  vessel,  if  such  a  one  be  to  be  found;  and 
it  is  only  in  cases  of  necessity  that  he  is  au- 
thorized to  abandon  the  voyage ;  if  in  his 
power  to  proceed,  he  ought  to  do  so;  had  it 
been  otherwise,  it  ought  to  have  appeared  in 
the  case.  (2  Marsh.,  378.)  So  in  Manning  v. 
Newnham  (Park,  168),  Lord  Mansfield  lays  the 
stress  of  the  case  on  the  captain's  not  being 
able  to  get  another  vessel  to  go  on.  It  is  set- 
tled that  when  the  bottom  is  necessarily 
changed  by  shifting  the  goods  from  one  vessel 
to  another,  the  underwriter  continues  liable. 
Sending  on  the  goods,  therefore,  in  another 
ship,  would  not  have  exonerated  the  defend- 
ant ;  and  as  it  was  the  plaintiff's  duty,  he 
ought  to  make  out  his  case  by  showing'  an- 
other vessel  could  not  be  obtained.  This, 
certainly,  is  more  proper  than  for  the  defend- 
ant to  be  put  to  prove  a  vessel  might  have 
been  procured;  because  the  assured  is  to  be 
presumed  to  have  a  correspondent  where  his 
property  may  be  carried,  but  the  underwriter 
is  not.  Besides,  the  plaintiff  was  on  the  spot, 
and  as  he  might  have  procured  restitution 
from  the  Court  of  Admiralty,  he  may,  admit- 
ting all  the  evidence  in  the  case  to  be  true,  be 
now  in  another  country  with  all  the  property 
in  his  possession. 

Mr.  Hoffman,  in  reply.  That  it  is  the  duty 
of  an  assured  on  goods,  in  case  of  capture  and 
restitution  to  send  on  the  articles  to  the  port  of 
their  destination  before  he  can  be  entitled 
*to  recover,  is  a  position,  till  now,  [*44O 
unheard  of  in  insurance  law.  He  may,  per- 
haps, do  it  under  the  general  clause  empower- 
ing him,  or  his  agents,  to  act  for  the  insurers; 
and,  if  bona  fide  done,  they  may,  perhaps,  be 
liable.  But  no  authority,  we  presume,  can  he 
have  to  change  a  neutral  into  a  belligerent 
risk,  as  it  is  probable  must  be  done  in  send- 
ing from  the  port  of  a  nation  at  war.  But, 
allowing  it  to  be  as  contended,  it  ought  to 
come  from  the  defendant,  because  it  is  urged 
as  an  excuse  for  not  paying  a  total  but  a  par- 
tial loss.  The  plain  case  is,  there  was  a  cap- 
ture, and  the  voyage  totally  defeated.  Either 
event  will  justify  an  abandonment.  The 
restitution  is  for  the  benefit  of  the  assurer, 
who  may  prosecute  his  claims  upon  it,  by  forc- 
ing the  captors  to  go  on  with  their  appeal ; 
but,  on  no  principle  can  it  be  contended  that 
the  assured  must  follow  it  up,  to  entitle  him 
to  recover.  This  would  destroy  the  very  in- 
tent of  insurance,  which  is  in  case  of  loss,  to 

1. — A  ship-owner  contracts  to  carry ;  a  shipper 
does  not ;  therefore,  he  who  does  not  engage  can 
never  be  obliKed  to  perform. 
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put  the  underwriter  in  the  place  of  the  under- 
written. 

LEWIS,  GJi.  J.,  delivered  the  opinion  of  the 
court : 

The  objections  to  the  plaintiff's  recovery,  on 
this  statement  of  facts,  are  : 

1st.  That  he  had  no  right  to  abandon  after 
the  acquittal  of  the  property  insured.  ( See 
Muir  v.  United  Ins.  Co.,  ante,  53,  note  a.) 

2d.  That  the  abandonment  was  out  of  time. 

3d.  That  he  was  bound  to  have  procured 
another  vessel. 

4th.  That  the  defendant  was  not  bound  by 
the  adjustment. 

It  is  stated  in  the  case,  that  the  vessel  sailed 
about  the  17th  of  May,  1800 ;  but  when  she 
was  captured,  or  when  condemned,  does  not 
appear.  It  appears,  however,  that  though  the 
trunk  of  goods,  on  which  the  insurance  was 
made,  was,  by  the  sentence  of  the  Court  of 
Vice-Admiralty  decreed  to  be  restored,  the 
plaintiff  could  not  regain  possession  of  it,  and 
that  he  abandoned  it  to  the  underwriters,  on 
the  22d  of  October  following. 

Within  what  precise  period  an  abandonment 
ought  to  be  made  has  never  been  determined. 
The  time  permitted  to  elapse  between  the  con- 
demnation, order  of  restitution,  and  abandon- 
ment in  the  present  instance,  connot  be  inferred 
from  anything  in  the  case.  It  is  certain,  how- 
ever that  the  loss  was  total  on  the  22d  of  Octo- 
45O*]  ber,  and  has  so  continued  *to  the  pres- 
ent moment.  The  voyage  to  St.  Jago  de  Cuba 
was  completely  broken  up,  and  the  plaintiff 
has  never  had  it  in  his  power  to  convey  the 
goods  thither,  even  had  it  been  incumbent  on 
him  so  to  do,  for  he  has  not  been  able  to  re- 
cover the  possession  of  them.  There  is  no 
ground,  then,  on  which  either  the  first,  second, 
or  third  objections  can  be  supported.  Had 
the  plaintiff  even  recovered  the  possession  of  his 
goods,  it  would  not,  in  my  opinion,  alter  the 
case.  No  direct  intercourse  can  be  presumed 
to  exist  between  the  colonial  ports  of  two  bel- 
ligerents ;  and  were  the  contrary  the  fact,  this 
is  not  a  case  imposing  an  obligation  on  the 
plaintiff  to  procure  another  vessel. 

The  fourth  is  rather  an  objection  to  the 
quantum  of  damages,  than  to  the  right  of  re- 
covery. By  the  general  permission  in  the 
policy,  to  labor,  &c.,  without  prejudice  &c., 
the  insurer  became  liable  to  an  average  of  the 
expense  incurred  in  the  attempt  to  recover  the 
captured  property. '  It  is  true,  he  was  not  bound 
by  the  adjustment  of  Mr.  Ferrers,  and  was 
at  liberty  to  have  shown  that  it  was  erroneous. 
But  this  was  not  even  attempted.  A  circum- 
stance which,  when  taken  in  connection  with 
the  character  and  employment  of  that  gentle- 
man, will  warrant  the  conclusion  that  his  ad- 
justment is  correct.  We  are,  therefore,  of 
opinion,  judgment  be  for  the  plaintiff,  for  the 
largest  sum  found  by  the  jury. 

Judgment  for  a  total  loss  and  expenses. 
Cited  in— 1  Johns.,  266;  7  Johns.,  62. 

1.  Though  it  exceed  the  amount  of  his  subscrip- 
tion. Lawrence  &  Whitney  v.  Van  Home  &  Clark- 
son,  1  Caines,  Rep.,  276 ;  Watson  v.  Mar.  Ins.  Co.,  7 
Johns.  Rep.,  62. 
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1.  Indemnity  Bond — Escape.     2.  Judgment  by 
Default — Not  Fraudulent. 

A  bond  to  indemnify  against  an  escape,  given 
after  an  escape  suffered,  is  good. 

A  judgment  by  default  is  not  in  itself  fraudulent, 
and  unless  fraud  be  shown  is  within  a  condition  to 
bear  harmless  from  what  the  plaintiff  might  be  oblig- 
ed to  pay  "after  due  proceedings  had  against  him, 
and  adjudged  and  decreed." 

Citations— 10  Co.,  100  a ;  Moore,  542,  Case  717 ;  11 
Mod.,  93 ;  2  Ld.  Raym.,  1207 ;  6  Mod.,  235. 

DEBT  by  the  sheriff  of  Albany,  on  a  bond 
of  indemnity  dated  22d  April,  1798.  The 
declaration  was  in  the  common  form. 

The  defendant  in  his  plea  set  forth  the  con- 
dition of  the  bond,  reciting,  that  on  the  10th 
March  preceding,  two  writs  of  capias  ad  satis- 
faciendum  had  been  issued  out  of  the  Supreme 
Court  against  George  Driggs  :  one,  at  the  suit 
of  Wendover  and  J.  Hopkins  for  $305  ;  the 
other  at  the  suit  of  B.  Dudley,  for  $126,  re- 
turnable on  the  third  Tuesday  in  April  in  the 
same  year ;  that  George  Driggs  had  been 
taken,  on  both  these  suits,  by  S.  Hamilton, 
one  of  the  plaintiff's  deputies  ;  that  the  con- 
dition of  the  obligation  *was.  that  if  [*45 1 
the  defendant  should  pay  all  such  sums  of 
money,  charges  and  damages  whatever,  as  the 
plaintiff  should  be  obliged  to  pay,  after  due 
proceedings  at  law  had  against  him,  and  ad- 
judged and  decreed  by  reason  of  the  aforesaid 
taking  of  the  said  George  Driggs  on  the  said 
writs,  then  the  obligation  to  be  void  ;  other- 
wise, &c.  The  defendant  then  pleaded  the 
statute  for  preventing  vexatious  and  oppres- 
sive arrests,  and,  that  the  plaintiff  took  the 
writing  aforesaid  for  ease  and  favor  to  George 
Driggs,  and  by  color  of  the  plaintiff's  office. 

2d.  That  the  plaintiff  had  not  been  dam- 
nified. To  these  pleas  the  defendant  replied, 

1st.  That  at  the  time  when  the  bond  was 
given,  George  Driggs  was  not  a  prisoner  of 
the  plaintiff,  nor  of  Hamilton,  on  the  writs  of 
ca.  sa. ,  but  was  then  at  large,  and  discharged 
from  his  imprisonment  thereon  ;  and  that  the 
bond  was  given  to  indemnify  the  plaintiff  for 
taking  George  Driggs,  and  discharging  him 
from  the  arrest  and  imprisonment  aforesaid, 
traversing  the  ease  and  favor. 

2d.  That  in  April  Term,  1799,  Wendover, 
survivor  of  Hopkins  and  B.  Dudley,  im- 
pleaded  the  plaintiff  for  taking  and  arresting 
the  said  George  Driggs,  and  permitting  him  to 
go  at  large  ;  that  in  July  Term  following, 
judgment  was  obtained  against  the  plaintiff, 
for  the  debts  and  costs  in  the  above  suits,  aver- 
ring, that  he  is  bound  and  charged  to  the  satis- 
faction of  the  judgments,  and  that  he  was 
damnified  by  the  suits  and  judgments  thereon. 

Rejoinder  ;  that  the  plaintiff,  fraudulently 
and  deceitfully,  and  with  intent  to  deceive 
and  defraud  the  defendant,  permitted  the 
said  judgments  to  pass  against  him  by  de- 
fault, and  that  he  fraudulently  and  deceit- 
fully neglected  to  make  any  defense  to  the 
said  actions. 

Surrejoinder ;  that  the  plaintiff  did  not 
fraudulently  and  deceitfully  neglect  to  defend, 
nor  did  so  suffer  the  judgments  to  pass  against 
him  by  default,  and  issue  thereon. 

The  cause  came  on  for  trial  before  Mr.  Jus- 
tice Thompson,  at  the  Albany  Circuit  in  Sep- 
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tember  last,  when  the  counsel  agreed  that  the 
only  two  points  in  question  were, 
452*J  *lst.  Whether  the  bond  in  question 
was  given  for  ease  and  favor  and  deliverance 
of  the  said  George  Driggs,  contrary  to  the 
form  of  the  statute,  and,  therefore,  void  ? 

2d.  Whether  the  judgments  aforesaid  were 
entered  through  fraud  and  deceit  of  the  plaint- 
iff, or  were  negligently  and  fraudulently  suf- 
fered or  not? 

The  plaintiff  proved  that  judgments  in  the 
two  suits  of  Wendover  and  Hopkins,  and  of 
Dudley,  were  duly  obtained,  and  executions 
regularly  sued  out  against  George  Driggs. 
That  Driggs  was  taken  upon  them  some  time 
in  March,  1798,  by  one  of  the  deputies  of  the 
sheriff,  named  Hamilton,  and  that,  at  the  time 
of  the  arrest,  many  threatening  observations 
were  made  by  the  defendant  and  Driggs,  in 
case  the  sheriff  should  detain  his  prisoner  in 
custody,  as  they  insisted  he  was  not  liable  to 
be  hem,  having  lately  obtained  his  discharge 
under  the  Insolvent  Act  ;  that  at  the  same 
time  there  was  some  conversation  about  giv- 
ing a  bond  to  try  the  validity  of  the  arrest,  and 
secure  the  sheriff  in  case  Driggs  should  ulti- 
mately be  liable  to  the  above  executions  ;  that 
directions  were  given  to  one  Frazer,  the  attor- 
ney in  the  suit  against  Driggs,  to  prepare  such 
a  bond  ;  but  before  it  was  finished,  the  defend- 
ant told  Frazer  he  need  not  go  on,  for  that  he 
(the  defendant)  would  have  nothing  to  do 
with  it ;  that  since  the  arrest  Hamilton  had 
declared  he  had  permitted  Driggs  to  go  at 
large  ;  that  Driggs  went  a  journey  to  the  west- 
ward, and  the  defendant  said  he  would  see 
him  forthcoming  in  ten  days ;  that  Frazer  did 
not  consent  to  Driggs  going  at  large,  but  on 
being  asked  whether  he  could  be  regularly 
set  free,  on  some  person's  undertaking 
for  his  return  into  custody,  Frazer  an- 
severed,  so  it  had  been  practised  by  others ; 
that  Driggs  had  been  seen,  after  coming  back 
from  the  westward  ;  and  that  Hamilton  had 
been  heard  to  say  Driggs  had  returned  ac- 
cording to  his  agreement ;  that  on  the  23d 
April,  1798,  the  bond,  on  which  the  present 
action  was  instituted,  was  drawn  by  Frazer, 
at  the  request  of  Hamilton  and  the  defendant, 
when  Driggs  was  not  present,  and  that  it  was 
executed  by  the  defendant  at  a  house  to  which 
he  and  Hamilton  went  for  that  purpose  ;  that 
the  arrest  took  place  on  the  10th  or  12th  of 
453*]  March  preceding,  *between  which  time 
and  the  23d  of  April  following,  when  the 
bond  was  executed,  Driggs  had  been  fre- 
quently seen  in  the  streets  of  Loonenburgh, 
where  he  and  Hamilton  resided ;  that  previous 
to  the  execution  of  the  bond,  Joseph  Hopkins 
consented  to  its  being  given,  and  told  Hamil- 
ton he  would  be  safe  if  he  took  it ;  that,  at  the 
time  of  its  execution,  the  defendant  said  he 
was  not  afraid  of  the  bond,  as  he  was  positive 
his  son's  discharge  was  good  ;  but  that  he  did 
not  wish  the  sheriff  to  be  hurt.  The  plaintiff 
here  closed  his  case. 

The  defendant  gave  in  evidence,  by  a  wit- 
ness present  when  the  arrest  was  made,  that 
Hamilton  agreed  with  George  Driggs,  that  he 
might  go  a  journey  to  the  westward,  and  that 
the  defendant  became  his  surety  that  he  should 
return  in  ten  or  twelve  days  ;  that  he  did  re- 
turn within  that  time,  and  was  delivered  up 
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by  the  defendant  to  Hamilton  ;  that  the  attor- 
ney in  the  causes  against  Driggs  said  the 
sheriff  would  be  safe  m  letting  him  go,  if  the 
defendant  was  surety  for  his  return  ;  that  from 
Hamilton  it  was  understood  that  Driggs  was 
not  his  prisoner  at  the  time  the  bond  was 
given.  Frazer 's  assent  to  Drigg's  being  set  at 
large  was  denied  by  Hamilton,  who  said  he 
himself  permitted  Driggs  to  go  the  journey  to 
the  westward,  on  condition  of  the  defendant's 
undertaking  for  the  return  of  Driggs,  the 
prisoner  ;  that  he  did  come  back,  as  was  pro- 
mised ;  but  that  Hamilton  recollected  no  sur- 
render of  him  into  custody  ;  that  the  defend- 
ant said  he  was  willing  to  give  a  bond  to  in- 
demnify the  sheriff,  and,  on  Hopkins'  con- 
senting to  the  bond  in  question,  it  was  exe- 
cuted ;  but  that  at  the  time  of  its  execution, 
Driggs  was  absolutely  at  large,  and  had  been 
so  ever  since  his  return  ;  nor  had  the  sheriff 
exercised  any  authority  over  him,  as  the 
deputy  did  not  consider  him  in  custody,  in 
consequence  of  Hopkins'  consent  to  the  bond  ; 
that  of  such  consent  the  plaintiff,  shortly 
after  the  suits  against'  him  were  commenced, 
was  informed,  and  that  he  had  satisfied  the 
judgments  obtained  therein  against  him, 
within  about  five  pounds.  On  this  testimony 
the  jury  found  a  verdict  for  the  defendant. 

The  present  application  was  for  a  new  trial. 

*Me*sra.  Metcalf  and  Enwtl  for  the  [*454 
plaintiff.  The  motion  now  made  is  for  a  new 
trial,  the  verdict  being  contrary  to  law  and 
evidence  ;  and,  it  may  be  added,  though  it 
does  not  appear  in  the  case,  contrary  to  the 
opinion  of  the  court  also.  It  is  an  action  of 
debt  on  a  bond  of  indemnity,  to  which  the 
defendant  has  pleaded  that  the  bond  was  given 
by  him  to  the  sheriff  for  ease  and  favor.  The 
first  question  is,  whether  the  bond  was  so 
given,  and  therefore  void  ?  The  second, 
whether  the  judgments  obtained  against  the 
plaintiff  were  deceitfully  or  neligently  suf- 
fered ?  The  first  point  includes  matter  of  law 
and  matter  of  fact.  Whether  a  bond  to  in- 
demnify a  sheriff  from  an  escape  given  subse- 
quent to  an  escape,  and  when  not  in  custody, 
be  a  bond  for  ease  and  favor,  and,  therefore, 
void  by  the  statute,  is  the  question  of  law  f 
Whether  the  party  was  then  in  custody  or  not, 
is  that  of  fact  ?  Bv  recurring  to  the  testimony 
in  the  case,  it  will  appear  that  Driggs,  for 
whose  ease  the  bond  is  alleged  to  have  been 
entered  into,  was  out  of  custody  long  before  it 
was  executed,  and  the  very  right  of  taking  him 
was  questionable,  as  he  had  been  discharged 
under  the  Insolvent  Act.  Against  what  is  ad- 
vanced, the  agreement  to  let  him  go,  on  a 
promise  to  return,  cannot  be  urged ;  for, 
though  he  did  return,  he  never  was  in  custody, 
and  the  liberation  itself,  under  the  agreement, 
was  an  escape,  after  which  the  bond  was 
given.  Is,  then,  this  bond  such  a  bond  as  is 
made  void  by  the  statute  ?  It  expressly  refers 
to  bonds  given  for  deliverance,  and  refers  to 
one  in  *custody  only.  (3  Vin.  Abr.,  [*45o 
453,  pi.  8,  notis.1  A.,  454,  pi.  13*;  19  Vin. 

1— Stephney  v.  Loyd,  Cro.  Eliz.,647.  The  defendant 
was  illegally  arrested,  and  the  bond  held  void  as  ob- 
tained by  duress. 

2— On  a  fl.  fa.  the  sheriff  took  a  bond  to  pay  the 
money  into  court  at  the  return  of  the  writ,  and  held 
good.  10  Rep.,  99,  b.,  Bewf agre's  case. 
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Abr.,  445.)  A  bond  given  to  indemnify 
against  past  escapes,  is  good.  (Fox  v.  Tilly, 
§  Mod.,  225,  which  cites  2  Salk.,  4381  ;  lb., 
553.  So  5  Com.  Dig.,  tit.  Pleader,  2  W.,  25,  p. 
648;  Racket  v.  Tilly,  11  Mod.,  932 ;  5  Vin. 
Abr.,  96,  pi.  20.)  If,  then,  the  law  be  so,  the 
first  defense  is  entirely  false  ;  for,  it  is  not  a 
bond  under  the  statute,  and,  therefore,  is  not 
void.  Had  anything  been  said  about  its  being 
given,  at  the  time  of  liberating  George  Driggs, 
it  might,  perhaps,  have  been  invalidated  ;  but 
it  was  not  only  not  then  in  existence,  but  not 
even  contemplated.  As  to  any  fraud  in  the 
plaintiff,  from  suffering  the  judgments  to  be 
had  against  him,  it  surely  will  not  be  con- 
tended that  is  proved,  because  they  went  by 
default.  There  might  have  been  no  defense, 
and  then  a  judgment  by  default  was  the  only 
honest  one  that  could  be  had  ;  for  any  other 
would  have  been  dishonest,  as  it  could  have  no 
effect  but  to  increase  costs.  There  was  a  clear 
escape,  and  a  recovery  was  inevitable ;  for,  no 
consent  to  the  discharge  of  George  Driggs 
was  either  given  by  Hopkins  or  the  attorney 
in  the  suit.  None  of  the  words  made  use 
of  imply  it;  they  only  mean  that  as  the  plaint- 
iff would  be  liable  to  Wendover  and  Hop- 
kins, he  might  make  himself  secure  by  a 
bond  ;  and  to  prove  that  this  was  the  true  idea 
the  parties  entertained,  Hopkins,  as  survivor 
of  Wendover,  instantly  commenced  a  suit 
against  the  plaintiff.  Had  there  been  a  wish 
to  exonerate  the  sheriff,  and  permit  the  libera- 
tion of  George  Driggs,  Hopkins  would  have 
taken  the  bond  to  "himself.  At  all  events, 
Dudley  did  not  assent,  and  whatever  may  be 
urged  respecting  Hopkins'  judgment  it  cannot 
apply  to  that  by  Dudley  ;  and  to  neither  one 
nor  the  other  of  the  suits,  could  the  sheriff  jus- 
tify under  the  insolvency  of  George  Driggs. 
In  the  case  of  Lansing  v.  Fleet  (October,  1800), 
in  this  court,  it  was  ruled,  that  a  return  into 
custody  does  not  purge  an  escape  ;  but,  that 
the  party  may  go  at  large  again  when  he 
pleases.  They,  therefore,  relied  on  that 
authority,  in  addition  to  those  cited,  to  show 
that  the  bond  could  not  be  for  favor.  (Also  6 
Mod.,  127 ;  2  Leon.,  893 ;  1  Salk.,  271 ;  10  Vin. 
Abr.,  Ill,  M.  1.) 

Mr.  Spencer,  contra.  If  it  be  made  appear 
456*]  that  the  plaintiff  *cannot,  under  the 
present  state  of  pleadings,  recover,  though  a 
new  trial  should  be  granted,  the  court  will  cer- 
tainly let  the  verdict  stand.  Where  a  jury 
have  found  against  law,  if  sending  back  the 
cause  be  for  a  trifling  purpose,  and  the  dam- 
ages small,  the  court  will  not  interfere ;  a 
fortiori  they  will  not,  if  they  see  no  possible 
use  can  accrue.  At  the  trial  it  was  not  made 
a  point,  whether,  from  the  condition  as  set 
forth,  the  plaintiff  could,  under  any  circum- 
stances, recover  for  an  escape.  The  words  are, 
that  if  the  plaintiff  should  pay,  &c.,  "by  reason 
of  the  taking  of  the  aforesaid  George  Driggs. " 
To  the  action  on  the  penalty  of  the  bond  there 

1. — A  bond  to  be  a  true  prisoner,  good. 

2.— That  was  a  bond  from  an  officer  to  the  sheriff, 
to  Indemnify  against  escapes.  See  Holt,  201. 

3.— It  is  a  citation  from  the  year  books,  but  in  my 
Leonard,  from  that  of  Henry  IX.  I  have  searched 
in  Henry  VI.,  and  in  Brooke,  but  do  not  find  the 
case,  which  is,  that  a  release  by  the  plaintiff  to  his 
debtor  who  was  in  execution,  is  no  plea  in  an  action 
for  an  escape  before  the  release. 
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are  two  pleas  ;  one  to  the  ease  and  favor ;  the 
other,  that  the  plaintiff  had  not  been  damnified. 
The  replication  means  to  raise  this  fact,  whether 
the  bond  was  given  after  Driggs  had  escaped, 
and  to  indemnify  for  that,  or  to  obtain  his  de- 
liverance at  the  moment  when  executed.  The 
action  is  intended  to  recover  what  has  been 
paid  for  an  escape  suffered,  and  not  in  conse- 
quence of  having  arrested.  The  defendant 
has  engaged  for  nothing  but  for  the  taking  ; 
he  does  not  say  for  the  suffering  to  escape. 
This  is  a  clear  departure  in  pleading.  The 
count,  as  appears  by  the  condition,  is  for  a 
taking,  and  the  replication  shows  damage  by 
an  escape.  The  question,  therefore,  which 
now  arises  is,  whether  it  be  competent  for  the 
plaintiff  to  aver  a  condition  which  does  not 
appear  on  the  bond.  He  cannot  aver  anything 
which  is  not  apparent.  The  bond  is  to  indem- 
nify only  against  taking  on  the  writs.  If 
Given  cannot  bring  himself  within  the  condition 
he  has  no  right  to  bring  the  action.  Nothing 
can  be  averred  which  varies  the  condition. 
(19  Vin.,  448,  U.,  pi.  2.)  No  averment  against 
the  condition  of  a  bond.  The  contrary  would 
overturn  all  legal  principles  of  agreements, 
and  on  which  the  plaintiff  resorts  to  recover 
damages.  If  there  be  a  recovery,  it  must  be 
by  parol  testimony  directly  opposite  to  the 
condition  of  the  bond.  With  respect  to  the 
validity  of  the  instrument,  it  is  to  be  observed 
that  it  is  to  indemnify  for  taking  Driggs. 
When  the  writs  were  put  into  the  sheriff's 
hands,  he  was  to  execute  them  :  no  security 
from  a  third  person,  to  protect  him  from  the 
consequences  of  doing  his  duty,  can  be  good. 
But,  admitting  that  it  is  valid,  if  the  plaintiff 
cannot  depart  from  *the  condition,  and  [*457 
in  order  to  maintain  his  action  he  must  do  so, 
let  the  verdict  be  as  it  will,  the  court  will  not 
grant  a  new  trial.  For,  suppose  it  was  done, 
and  a  verdict  for  the  plaintiff,  a  motion  would 
be  made  in  arrest  of  judgment  for  the  variance; 
and  as  it  appears  on  the  face  of  the  record  that 
the  condition  is  for  the  sheriff's  not  doing  his 
duty,  it  is  illegal,  and  the  suit  not  to  be  main- 
tained. Either  of  these  reasons  would  be 
fatal,  and  both  are  certainly  enough  to  war- 
rant the  refusal  of  a  new  trial.  The  second 
objection,  stated  in  the  rejoinder,  still  remains 
unanswered.  The  defendant  was  to  be  an- 
swerable only  after  due  proceedings  had 
against  the  plaintiff  by  reason  of  the  aforesaid 
taking.  These  words  preclude  every  idea  of  a 
default.  The  condition  contemplates  a  pay- 
ment after  a  trial  had  between  the  parties. 
Against  all  that  is  advanced  on  behalf  of  the 
defendant,  it  is  urged  that  if  a  party  taken  on 
execution  escape,  and  afterwards  a  voluntary 
bond  be  given  to  indemnify,  it  would  not  be 
within  the  purview  of  the  act.  But  this  is  not 
such  a  case.  There  were  conversations  at  the 
time  of  taking,  respecting  an  indemnification, 
and  an  agreement  that  George  Driggs  should 
be  forthcoming.  The  whole  testimony  evinces 
this.  Yet,  were  it  otherwise,  the  law  will 
not  bear  out  the  position  of  the  other  side.  4 
Bac.  Abr.,  464, 4  is  express,  that  if  a  party  be 
taken,  escape,  return,  and  give  bond  to  indem- 


4.— The  case  alluded  to  is  Philips  &  Stone's  case,  2 
Leon.,  118,  but  the  debtor  there  was  taken  on  a 
co.  sa. 

223 


457 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


isu:i 


nify,  it  is  void  by  the  statute  and  common 
law.1  On  the  point  of  fraud,  the  jury  were 
the  proper  judges;  it  was  submitted  to  them 
by  the  judge  who  tried  the  cause,  and  they 
have  determined.  The  cases  cited  apply  to 
transactions  between  the  parties,  and  not  to 
t  In  >sc  between  the  sheriff  and  a  stranger.  It  is 
relied  on,  that  under  no  circumstances  does 
this  bond  afford  a  ground  for  action,  being 
void  and  nullity  in  itself  ;  that  the  condition  is 
to  indemnify  against  the  taking,  and  that  evi- 
dence of  damage  from  an  escape  cannot,  there- 
fore, be  adduced. 

Mr.  Emott,  in  reply.  We  are  here  to  argue 
on  a  question  for  a  new  trial.  It  is  somewhat 
of  a  novelty  that  we  should  be  called  upon  to 
speak  against  an  arrest  of  judgment ;  all  we 
have  to  show  is,  that  on  the  pleadings  the 
verdict  is  against  evidence,  and  that  we 
were  entitled  to  recover.  If  the  court  will 
458*]  *look  at  the  bond  and  testimony, 
they  will  see  it  was  a  bond  to  indemnify  against 
an  escape,  and  not  against  a  mere  taking.  The 
intent  of  parties  is  always  to  regulate  in  mat- 
ters of  contract.  The  intent  appears  from  the 
plea  ;  for  the  defense  is,  that  the  bond  was  for 
ease  and  favor,  which  it  could  not  be  if  it  was 
to  keep  harmless  for  taking  alone.  The  testi- 
mony on  both  sides  went  to  the  point  of  ease 
and  favor,  and  tended  to  show  it  was  to  in- 
demnify, after  a  going  at  large,  from  actions 
of  escape,  which  might  be  brought  for  that 
which  had  taken  place.  If  there  had  been  no 
taking,  there  could  have  been  no  escape  ;  and, 
therefore,  the  bond,  transactions,  pleadings 
and  testimony,  all  show  that  it  was  to  in- 
demnify for  an  escape  which  had  long  before 
been  permitted.  This  objection,  on  the  word 
"taking,"  was  overruled  at  the  trial,  as  the 
judge  must  recollect,  though  it  does  not  now 
appear. 

THOMPSON,  J.  My  recollection  is  confined 
to  the  case. 

Mr.  Emott.  The  dates  stated,  and  before 
the  court,  will  show  that  the  bond  could  not 
be  for  ease  and  favor.  The  arrest  was  on  the 
10th  or  12th  of  March.  George  Driggs  was 
then  liberated  by  the  sheriff,  and  the  bond  not 
dated  till  the  22d  of  April  following.  Lansing 
v.  Fleet,'2  is  in  point  to  show  that  had  George 
Driggs  returned  to  the  sheriff  himself,  he  could 
not  have  been  held,  or  considered  as  a  prisoner. 
Where,  then,  could  be  the  ease  and  favor  in 
discharging  a  man  that  was  actually  at  liberty? 
For  the  reason  already  given,  a  defense  by  the 
plaintiff  to  the  actions  against  him,  might 
have  been  highly  improper ;  to  show  the  judg- 
ments, therefore,  fraudulent,  it  ought  to  be 
made  appea'r  that  there  was  a  good  and  legal 
defense,  which  the  plaintiff  neglected  to  make. 
This  was  afforded  neither  by  the  discharge 
under  the  Insolvent  Act,  nor  by  the  words  of 
Hopkins.  It  is  worthy  of  observation,  that  it 
does  not  appear  George  Driggs  ever  was  dis- 
charged under  the  insolvent  law,  as  has  been 
asserted.  Nothing  of  the  kind  was  proved 
at  the  trial,  and  nothing  appears  in  the  case  : 
but  had  it  been  otherwise,  the  plaintiff  could 
not  have  justified  under  it,  for  he  could  not 

1.— The  authority  does  not  go  quite  so  far. 
2.— Since  reported,  2  Johns.  Gas.,  3. 
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take  upon  himself  to  determine  on  its  legal- 
ity, as  it  might  possibly  have  been  invalid 
from  fraud.  The  only  sections  in  the  act  for 
the  relief  of  insolvent  debtors,  appli-  [*451> 
cable,  to  the  present  discussion,  are  the  7th, 
llth,  and  12th;  the  first,  after  authorizing  a 
discharge  from  debts  and  imprisonment,  goes 
on  thus:  "Which  discharge,  or  the  record 
thereof,  shall  be  sufficient  authority  to  the 
sheriff  for  setting  such  prisoner  at  large,  and 
the  discharge  shall  also  be  conclusive  evidence 
in  all  courts,  of  the  facts  therein  contained." 
The  second  authorizes  the  pleading  of  the  gen- 
eral issue.  The  third  declares,  that  if  the  in- 
solvent be  guilty  of  perjury,  or  fraud,  the  dis- 
charge shall  be  void.  Two  cases,  therefore, 
and  only  two,  are  specifically  provided  for  ; 
that  of  an  insolvent's  being  imprisoned  at  the 
time  when  the  discharge  is  obtained,  and  that 
of  his  being  subsequently  arrested.  In  the 
first,  he  will  be  liberated  on  producing  the 
discharge;  in  the  second,  he  may  plead  the 
general  issue,  and  give  the  discharge  in  evi- 
dence. It  is  a  mere  statutory  release,  to  be 
taken  advantage  of  like  any  other,  and  avoid- 
able by  proof  of  fraud.  If,  therefore,  the  de- 
fendant meant  to  insist  that  it  ought  to  have 
been  used  by  the  plaintiff,  he  should  have 
shown  it  below,  that  the  plaintiff  might  have 
rebutted  it  by  proving  fraud.  But  it  never 
could  have  been  availed  of  by  the  plaintiff,  as 
the  judgments  on  which  the  suits  against  him 
were  founded  are  in  existence.  When  the 
writs  of  execution  against  George  Driggs  came 
into  the  plaintiff's  hands,  it  was  his  duty  to 
execute  them  ;  to  obey  their  precepts,  not  to 
judge  of  their  effect ;  his  duty  being  purely 
ministerial.  On  this  head  the  law  is  so  strict 
that  it  will  not  permit  a  sheriff  to  set  up  a  pay- 
ment, without  satisfaction  is  entered  of  a 
record.  (6  Mod.,  27.)  Nor  a  release.  (2  Leon., 
89.)  It  is  submitted,  therefore,  that  as  the  de- 
fense would  have  been  useless,  it  could  not 
have  been  intended  ;  that  the  bond  being  given 
when  George  Driggs  could  not  be  eased  nor 
favored,  could  not  be  for  ease  and  favor, 
and  that,  as  no  kind  of  fraud  is  imputable  in 
the  recovery  on  the  judgments,  the  verdict  is 
against  law  and  evidence,  and  must,  therefore, 
be  set  aside. 

KENT,  J.,  delivered  the  opinion  of  the 
court. 

There  can  be  no  doubt  that  the  verdict  is 
against  evidence.  The  one  issue  is  upon  the 
allegation  that  no  bond  was  given,  and  that  it 
was  for  his  deliverance  from  such  custody. 
But  the  evidence  on  *both  sides  con-  [*46O 
curs,  that  when  the  bond  was  given,  George 
Driggs  was  not  a  prisoner,  but  at  large,  and 
had  been  so  for  some  days,  by  the  permission 
of  the  sheriff.  The  other  issue  is  upon  the 
allegation  that  the  judgments  were  suffered  by 
the  plaintiff  to  be  entered  by  default  fraudu- 
lently. But  there  is  no  evidence  of  such  fraud, 
and  no  ground  from  which  to  infer  any.  A 
judgment  by  default  is  no  presumption  of  col- 
lusion, if  no  real  defense  appear,  or  could 
have  been  made.  The  verdict  must,  there- 
fore, be  set  aside,  unless  we  perceive  clearly, 
from  the  case,  that  the  plaintiff  can  never  sus- 
tain a  suit  upon  the  bond,  and  then  a  new  trial 
would  be  useless.  A  bond  given  to  indemnify 
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against  an  escape  already  happened,  is  good.1 
The  bonds,  which  are  void  under  the  act,  as 
being  given  for  ease  and  favor,  are  those  given 
by  a  person  in  custody.  (Dawson  v.  Brumer, 
•cited  in  10  Co.  100,  a. ;  Moore,  542,  case  717  ; 
11  Mod.,  93,  and  2  Ld.  Raym.,  1207  ;  8.  C.,  6 
Mod.,  225.)  There  is,  therefore,  no  reason  to 
conclude,  from  the  testimony,  as  it  appears  in 
the  case,  that  the  bond  is  void  ;  and  it  ought 
at  least  to  appear  manifestly,  before  the  court 
•could  notice  it  under  the  present  motion.2 

The  verdict  must,  therefore,  be  set  aside  on 
payment  of  costs. 

LEWIS,  CJi.  J.,  and  LIVINGSTON,  /.,  absent. 
New  trial  granted. 

Cited  in— 14  Johns.,  381 ;  4  Paiare,  283 ;  3  Barb.,  641 ; 
13  Barb.,  368;  2  Hall,  508. 


HITCHCOCK  AND  FITCH  v.  AICKEN. 

Judgment  of  Sister  State  —  Evidence  of  Debt  — 
Consideration — Examinable. 

A  judgment  in  a  sister  State  is  only  prtma  facie 
-evidence  of  a  debt,  and  the  consideration,  therefore, 
examinable  in  our  courts. 

Citations  — Doug.,  45;  Laws  U.  S.,  Vol.  I.,  159 ;  U. 
S.  Const.,  Art.  4 ;  1  Ball.,  188,  261;  Kirby  Rep.,  119; 
2Dall.,302;  Prin.  of  Eq.,373;  U.S.  Act  of  May  26th, 
1700;  IDall.,  254;  Doug.,  5;  Laws  of  U.  S.,  Vol.  I., 
115;  Doug.,  1;  29  Geo.,  3;  2  Kaimes  Eq.,  365,  377;  1 
Johns.  Cas.,  104 : 2  Johns.  Cas.,  256 ;  Phefps  v.  Bryant, 
Aug.  Term,  1803  ;  Huber,  Vol.  II.,  p.  540. 

THIS  was  an  action  of  debt  upon  a  judgment 
obtained  in   the    Supreme  Court  held  at 
Middlebury,  in  the  State  of  Vermont ;  plea, 
nil  debet.     A  verdict  was  taken  for  the  plaint- 
iffs for  the  sum  of dollars,  subject  to  the 

opinion  of  the  court  on  the  following  case  : 
The  plaintiffs  commenced  their  suit  against 

1. — The  reason  why  a  bond  to  permit  an  escape 
is  void  is,  because  it  is  to  do  an  unlawful  act.  When 
the  act  is  already  done,  the  reason  fails. 

2.— See  Acher  v.  Burrall,  21  Wend.,  605 ;  Trustees  of 
Newburgh  v.  Galation,  4  Cow.,  340 ;  The  Steuben  Co. 
Bank  v.  Miitthewson,  5  Hill,  49 ;  Webber's  Exrs.  v. 
Blunt,  19  Wend.,  188  (note);  Stone  v.  Hooker,  9 
Cow.,  154 ;  Kneeland  v.  Rogers,  2  Hall,  579 ;  Strong 
v.  Tompkins,  8  J.  R.,  98;  Love  v.  Palmer,  7  J.  R., 
159 ;  Harp  v.  Osgood,  2  Hill,  216. 


the  defendant,  being  a  citizen  of  this  State,  in 
the  County  of  Middlebury,  *in  the  [*461 
State  of  Vermont,  by  attachment.  They 
charged,  in  their  declaration,  that  the  defend- 
ant, on  the  10th  day  of  November,  1795,  in 
consideration  that  the  plaintiffs  would  buy  of 
the  defendant  a  horse  for  the  sum  of  seven 
hundred  and  fifty  dollars,  promised  the  plaint- 
iffs that  the  horse  was  sound,  with  an  aver- 
ment of  the  payment  of  the  money  by  the 
plaintiffs,  and  that  the  horse  was  uusound. 
The  defendant  having  been  summoned,  ap- 
peared by  his  attorney,  and  pleaded  in  abate- 
ment of  the  writ,  that  he  was  not  an  inhabitant 
of  Pawlington,  in  the  County  of  Dutchess,  in 
the  State  of  New  York,  as  described  by  the 
plaintiffs  in  their  writ,  but  an  inhabitant  of 
Frederickstown,  in  the  said  county. 

The  plaintiffs  demurred  generally,  and  the 
court  having  considered  the  plea  insufficient, 
the  defendant  afterwards  pleaded  non  assump- 
sit;  upon  which  a  verdict  was  found  for  the 
plaintiffs,  and  judgment  duly  entered. 

Upon  the  judgment,  thus  rendered  by  the 
court  in  Vermont,  this  action  was  brought, 
and  it  was  submitted  to  the  court  to  determine 
whether  it  was  competent  for  the  defendant  to 
go  into  evidence  as  to  the  merits  of  the  judg- 
ment obtained  in  Vermont ;  or,  in  other  words, 
whether  this  judgment  was  to  be  considered 
as  a  foreign  judgment  and  only  prima  facie 
evidence  of  the  debt ;  if  so,  the  verdict  found 
in  this  court  to  be  set  aside,  and  a  new  trial 
granted  ;  otherwise  to  stand. 

THOMPSON,  J.  The  question  now  submitted 
to  the  court  is,  whether  it  was  competent 
for  the  defendant,  on  the  trial,  to  go  into  evi- 
dence as  to  the  merits  of  the  judgment  ob- 
tained in  Vermont ;  or,  in  other  words,  whether 
the  judgment  is  to  be  considered  as  a  foreign 
judgment,  and  only  prima  facie  evidence  of 
the  debt. 

This  case  was  submitted  without  argument, 
and  the  only  point,  I  conceive,  presented  for 
consideration  is,  whether  it  is  competent  for 
the  defendant,  on  the  trial,  to  open  the  judg- 
ment, and  go  into  an  injuiry  into  the  original 
merits  of  the  action  tried  in  the  State  of  Ver- 
mont. I  shall  assume,  in  the  examination  of 
this  question,  as  points  conceded,  and  which 
I  think  the  case  will  fully  authorize  me  to 
take  for  *granted,  that  there  was  a  [*462 
fair  and  impartial  trial  had  between  these 


NOTE.— Foreign  Judgments— When  those  of  Sister 
.  State  Examinable. 

Under  the  Constitution  and  subsequent  Act  of  Con- 
gress, jutlgments  of  State  courts  have  in  other  States 
the  same  faith  and  credit  as  in  the  State  where  ren- 
dered. Con.  art.  4;  Act  of  May  -28,  1790;  Story's 
Conflict  of  Law,  609 ;  Phillips  v.  Godfrey,  7  Bosw., 
150;  Hampton  v.  McConnel,  3  Wheat.,  234;  Bank  v. 
Dalton,  9  How.,  528:  Christmas  v.  Russell,  5  Wall., 
290;  Mills  v.  Duryea,  7  Cranch,  281;  Cheever  v. 
Wilson,  9  Wall.,  108 ;  McFarlane  v.  White,  13  La. 
Ann.,  394 ;  Rogers  v.  Rogers,  15  B.  Mon.,  354 ;  People 
v.  Dawell.  25  Mich.,  247. 

Wlien.  from  the  judgment,  it  appears  the  court 
dirt  not  have  jurisdiction,  it  will  be  treated  as  void  in 
other  States.  Bradshaw  v.  Heath,  13  Wend.,  407 ; 
Kilburn  v.  Woodworth,  5  Johns.,  37;  Robinson  v. 
Ward,  8  Id.,  86 ;  Pawling  v.  Bird,  13  Jrt.,  192 ;  Borden 
v.  Fitch,  15  Irt.,  121 ;  Noyes  v.  Butler,  6  Barb.,  613; 
Shumway  v.  Stillman.  6  Wend.,  447 :  Hall  v.  Williams, 
6  Pick.,  232 ;  Commonwealth  v.  Blood,  97  Mass.,  538 ; 
Warren  v.  McCarthy,  25  111.,  95 ;  Norwood  v.  Cobb, 
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24  Tex.,  551 ;  Wood  v.  Watkinson,  17  Conn.,  500 ; 
Lincoln  v.  Tower,  2  McLean,  473. 

There  is  a  conflict  of  authority  as  to  whether  recitals 
in  such  judgments  may  be  <li*puted  to  show  ivant  of 
jurisdiction.  In  some  States  such  evidence  is  ad- 
mitted. Starbuck  v.  Murray,  5  Wend.,  148 ;  Hoi- 
brook  v.  Murray,  Id.,  161 ;  Shumway  v.  Stillman,  6 
Id.,  447 ;  Bradshaw  v.  Heath,  13  Id.,  407 ;  Hoffman  v. 
Hoffman,  46  N.  Y.,  30 ;  People  v.  Baker,  76  N.  Y.,  78 ; 
S.  C..  32  Am.  R.,  274 ;  Folger  v.  Ins.  Co.,  9»  Mass.,  267 ; 
Hall  v.  Williams,  6  Pick.,  233 ;  Kane  v.  Cook,  8  Cal., 
449 ;  Hood  v.  State,  56  Ind.,  263:  $.  C.,  26  Am.  R.,  21 ; 
Norwood  v.  Cobb,  24  Tex.,  551 ;  Penny  wit  v.  Foote,  27 
Ohio  St ,  600 ;  Jones  v.  Warner,  81  111.,  343 ;  Galpin  v. 
Page.  18  Wall.,  $50 ;  Thompson  v.  Whitman,  Id.,  457 ; 
Knowles  v.  Gas  C.,  19  Wall.,  58;  Hill  v.  Mendenhall, 
21  Id.,  453. 

Contra,  Newcomb  v.  Peck,  17  Vt.,  302:  Bimelar  v. 

Dawson,  4  Scam.  (El.),  536;  Harbin  v.  Chiles,  20  Mo., 

}  314 ;  Pearce  v.  Olney,  20  Conn.,  544 ;  Roberts  v.  Cald- 

I  well,  5  Dana,  512;  Westervelt  v.  Lewis,  2  McLean, 

511 ;  Field  v.  Gibbs,  1  Pet.,  C.  C.,  156 ;  Wetherell  v. 

Stillman,  65  Pa.  St.,  105. 
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parties  in  the  State  of  Vermont,  and  that  by 
the  laws  and  usage  of  that  State  the  judgment 
would  be  conclusive  between  the  parties  there. 
If  such  was  not  the  case,  it  was  incumbent  on 
the  defendant  either  to  disclose  it  by  pleading, 
or  set  it  up  as  a  defense,  under  a  general  plea. 
Nothing  is  here  set  forth  in  any  way  impeach- 
ing the  justice  of  this  judgment,  nor  any 
allegation  that  it  was  irregularly  or  unduly  ob- 
tained. If  I  am  correct,  then,  as  to  the  true 
question  presented  by  the  case,  and  the  object 
of  the  defendant  was  to  go  into  an  examina- 
tion of  the  cause  on  his  part,  as  if  it  had  never 
been  before  tried,  I  should  say  it  was  not  com- 
petent for  him  to  go  into  such  an  examination, 
but  that  the  judgment  was  conclusive  between 
the  parties.  As  a  general  rule  on  this  subject, 
I  should  consider  judgments  in  neighboring 
States  prima  facie  evidence  of  the  demand,  but 
liable  to  be  opened  and  examined  in  the  same 
manner  only  as  they  would  be  in  the  State 
where  they  were  rendered.  This  I  think  a 
plain  and  simple  rule,  calculated  to  promote 
the  ends  of  justice,  and  the  one  necessarily 
resulting  from  the  political  connection  between 
the  States ;  imposed  by  the  Constitution  and 
law  of  the  united  government  relating  to  this 
subject.  To  say  that  every  action  of  slander,  as- 
sault and  battery,  &c.,  or  for  a  fraud,  as  was  the 
case  before  us,  and  which  had  been  fairly  tried, 
and  fully  examined  in  a  neighboring  State,  and 
judgment  rendered,  should  be  again  opened, 
as  if  no  trial  had  been  had,  would  be  mani- 
festly unjust  and  tending  to  oppression.  To 
say  that  the  judgment  shall  be  conclusive  be- 
tween the  parties  would,  in  many  instances,  be 
giving  it  a  more  binding  force  than  it  has  in 
the  State  where  rendered ;  and  to  put  it  on  the 
footing  of  foreign  judgments  altogether,  would 
be  considering  that  part  of  the  Constitution 
relative  to  the  records  and  judicial  proceedings 
of  other  States  as  a  dead  letter  ;  and,  besides, 
to  say  this  judgment  is  to  be  considered  in  the 
light  of  a  foreign  judgment  only,  might,  per- 
haps, leave  the  question  doubtful  and  un- 
settled how  far  it  was  examinable.  In  the  case 
of  Walker  v.  Witter  (Doug.  Rep.,  4),  it  is  de- 
cided that  a  foreign  judgment  is  prima  facie 
evidence  of  the  debt,  by  which  I  understand 
463*]  the  court  to  mean,  that  it  is  *not  in- 
cumbent upon  the  plaintiff,  in  the  first  in- 
stance, to  prove  the  ground,  nature  and*  ex- 
tent of  the  demand  on  which  the  judgment 
had  been  obtained.  Thus  far,  I  think,  judg- 
ments obtained  in  sister  States  ought  to  be  con- 
sidered analogous  to  foreign  judgments  ;  and 
in  the  case  of  Sinclair  v.  Fraaer  (Doug.  5),  in 
note,  decided  in  the  House  of  Lords,  on  an 
appeal  from  the  Court  of  Sessions  in  Scotland, 
the  same  principle  was  adopted  as  to  a  foreign 
judgment  being  prima  facie  evidence  of  the 
debt;  but  the  court  there  said,  that  it  was 
competent  to  the  defendant  to  impeach  the 

J'ustice  of  it,  or  to  show  it  to  have  been  irregu- 
arly  or  unduly,  obtained.  These  would  ap- 
pear to  be  terms  sufficiently  broad  to  authorize 
the  opening  the  judgment  in  every  possible 
case ;  for  it  would  be  impossible  to  decide 
whether  injustice  had  been  done  by  the  or- 
iginal judgment,  without  examining  the  whole 
merits  of  the  action.  Independent,  however, 
of  this  consideration,  I  cannot  view  the  judg- 
ment obtained  in  the  State  of  Vermont  in  the 
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light  of  a  foreign  judgment  only,  without  dis- 
regarding the  Constitution  of  the  United  States, 
and  the  act  of  Congress,  as  having  no  relation 
to  the  subject.  The  4th  article  of  the  Consti- 
tution declares,  "That  full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other 
State,  and  the  Congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts, 
records  and  proceedings  shall  be  proved,  and 
the  effect  thereof."  This  article,  I  think, 
manifestly  presents  two  subjects  for  legislative 
provision  ;  1st.  To  prescribe  the  manner  of 
proving  such  acts,  records  and  proceedings ; 
and  2d.  Their  effect.  In  pursuance  of  this 
power  we  find  Congress,  by  an  Act  passed  26th 
May,  1790  (Laws  U.  S.,  Vol.  I,  159),  after  pre- 
scribing the  mode  of  proof ,  declaring,  "That 
the  said  records  and  judicial  proceedings,  au- 
thenticated as  aforesaid,  shall  have  such  faith 
and  credit  given  to  them,  in  every  court  with- 
in the  United  States,  as  they  have  by  law  or 
usage  in  the  courts  of  the  State  from  whence 
the  said  records  are  or  shall  be  taken.  The 
framers  of  this  Constitution,  doubtless,  well 
understood  the  light  in  which  foreign  judg- 
ments were  viewed  in  courts  of  justice,  and 
must  have  intended,  by  this  article,  to  place 
the  States  upon  a  different  footing  with  respect 
to  each  other  than  that  on  which  they  stood 
*in  relation  to  foreign  nations ;  had  [*4(>4 
not  this  been  their  intention,  they  whold  have 
been  silent  on  the  subject.  I  am  aware  that 
the  old  confederation  contained  a  similar  article- 
(4th  article),  declaring  that  "Full  faith  and 
credit  thall  be  given  in  each  of  these  States  to- 
the  records,  acts  and  judicial  proceedings  of 
the  courts  and  magistrates  of  every  other  State. " 
The  construction  to  be  given  to  this  article 
came,  in  some  measure,  under  consideration  in 
several  of  the  State  courts  prior  to  the  adoption 
of  the  Constitution,  but  in  no  case,  as  far  as 
my  researches  have  extended,  under  circum- 
stances analogous  to  the  present ;  and,  so  far 
as  the  cases  that  I  have  examined  look  to  the 
present  question,  I  think  we  shall  find  prin- 
ciples recognized  which  are  in  perfect  uni.'on 
with  those  I  have  adopted.  In  the  case  of 
James  v.  Allen  (1  Dall.,  188),  decided  in  Penn- 
sylvania, in  the  Court  of  Common  Pleas  in 
Philadelphia  County,  in  the  year  1786,  the 
question  directly  before  the  court  was,  whether 
the  defendant's  discharge  from  imprisonment, 
by  virtue  of  an  Insolvent  Act  of  the  State  of 
New  Jersey,  would  entitle  him  to  a  like  dis- 
charge in  Pennsylvania,  and  the  court  deter- 
mined not.  But  the  decision  was  founded  on 
the  nature  and  terms  of  the  New  Jersey  In- 
solvent Act,  saying  it  was  a  private  act,  local 
in  its  nature  and  local  in  its  terms,  and  went 
no  further  than  to  discharge  him  from  im- 
prisonment in  the  jail  of  Essex  County,  in  the 
State  of  New  Jersey.  And  the  case  of  Phelps 
v.  Holker  (1  Dall.,  261),  decided  in  the  Supreme 
Court  of  Pennsylvania,  in  the  year  1788,  was 
an  action  of  debt,  brought  on  a  judgment  ob- 
tained in  Massachusetts,  under  their  foreign  at- 
tachment act,  and  the  court  decided  that  it 
was  not  conclusive,  on  the  ground  that  it  was 
a  proceeding  in  rem,  and  ought  not  to  be  ex- 
tended farther  than  the  property  attached,  the 
act  declaring  that  the  judgment  and  execution 
in  a  foreign  attachment  shall  only  go  against 
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the  goods  attached.  The  case  of  Kibbe  v.  Kibbe 
(Kirby's  Rep.,  119),  decided  in  the  Superior 
Court  of  the  State  of  Connecticut,  in  the  year 
1786,  was  an  action  of  debt  upon  a  judgment 
obtained  in  Massachusetts,  and  the  court  re- 
fused to  sustain  the  action,  on  the  ground  that 
the  defendant  had  not  been  personally  served 
with  process  to  appear  in  the  original  cause. 
The  court  saying,  full  credence  ought  to  be 
465*]  *given  to  the  judgments  of  the  courts 
in  any  of  the  United  States,  where  both  parties 
are  within  the  jurisdiction  of  such  courts  at 
the  time  of  commencing  the  suit,  arid  are  duly 
served  with  the  process,  and  have,  or  might 
have  had,  a  fair  trial  of  the  cause.  Thus,  we 
see,  in  these  cases,  that  the  court  examined  into 
the  law  of  the  State  where  the  proceedings 
were  had,  in  order  to  determine  their  operation 
and  effect.  But,  as  far  as  any  decision  in  the 
Circuit  Court  of  the  United  States  ought  to 
have  weight  in  giving  a  construction  to  the 
Constitution  and  act  of  Congress,  we  have  the 
question  settled  in  the  case  of  Armstrong  v. 
Carsons  (2  Dall.,  302),  decided  in  Pennsylvania, 
in  the  year  1794.  The  question  before  the 
court  was,  whether  nil  debet  was  a  good  plea 
to  an  action  of  debt  on  a  judgment  obtained  in 
the  Superior  Court  of  New  Jersey ;  and  Wilson, 
Justice,  said  if  the  plea  would  be  bad  in  the 
courts  of  New  Jersey,  it  is  bad  here ;  for  what- 
ever doubts  there  might  be  on  the  words  of 
the  Constitution,  the  act  of  Congress  effectually 
removes  them,  declaring,  in  direct  terms,  that 
the  record  shall  have  the  same  effect  in  this  court 
as  in  the  court  from  which  it  was  taken.  The 
rule  intended  by  the  court  to  be  prescribed 
here,  clearly  was  the  one  which  would  have 
been  adopted  by  the  court  in  the  State  where 
the  judgment  was  rendered.  Although  the  act 
of  Congress  does  not  adopt  the  term  effect,  as 
stated  by  the  judge,  yet,  if  it  means  anything, 
it  means  to  declare  the  effect.  It  says,  "The 
said  records  and  judicial  proceedings,  authen- 
ticated as  aforesaid,  shall  have  such  faith  and 
credit  given  to  them,  in  every  court  within  the 
United  States,  as  they  have,  by  law  or  usage, 
in  the  courts  of  the  State  from  whence  the  said 
records  are  or  shall  be  taken."  If  the  Con- 
stitution, instead  of  saying  the  records,  &c., 
shall  have  full  faith  and  credit  given  them, 
had  adopted  the  precise  language  of  this  act, 
it  appears  to  me  there  would  have  been  but 
little  doubt  but  that  it  would  have  been  con- 
sidered equivalent  to  declaring  such  records  to 
have  the  like  effect  in  every  court  within  the 
United  States  as  in  the  courts  of  the  State 
where  rendered.  It  being  a  subject  within  the 
power  of  Congress  to  declare  the  effect,  I  do 
not  see  why  the  act  ought  not  to  receive  the 
same  construction.  If  nothing  more  was  in- 
tended than  to  declare  the  manner  of 
466*]*authenticating  such  records  and  pro- 
ceedings, this  part  of  the  act  is  useless  ;  nay, 
worse,  it  is  mischievous,  being  calculated  to  mis- 
lead. I  am  the  more  inclined  to  think  Congress 
intended  to  declare  the  effect,  because  the  rule 
there  adopted  appears  to  me  to  be  the  only  one 
that  could,  with  propriety,  be  prescribed,  as 
there  was  no  general  and  uniform  practice  in 
the  different  States  on  this  subject.  If  a  judg- 
ment in  the  State  of  Connecticut  would  not  be 
conclusive  there,  but  only  prima  facie  evidence, 
it  would  be  unreasonable  to  consider  it  con- 
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elusive  here  ;  and  if  conclusive  there  between 
the  parties,  I  can  see  no  substantial  reason 
against  considering  it  so  here.  When  the 
matter  has  been  once  litigated,  and  the  merits 
fairly  tried,  it  appears  to  me  to  be  contrary  to 
sound  principles,  and  tending  to  promote  liti- 
gation, and  against  the  very  genius  and  spirit 
of  the  article  of  the  Constitution  above  re- 
ferred to,  again  to  open  the  judgment.  I  think 
the  rule  laid  down  by  the  court,  in  the  case  of 
Kibbe  v.  Kibbe,  above  cited,  is  founded  in 
justice  and  good  sense,  that  the  judgment  of 
courts,  in  sister  States,  ought  to  receive  full 
credence  where  both  parties  were  within  the 
jurisdiction  of  the  court  at  the  time  of  com- 
mencing the  suit,  and  were  duly  served  with 
process,  and  had,  or  might  have  had,  a  fair 
trial  of  the  cause.  This  I  take  to  have  been 
the  situation  of  the  case  now  before  us  ;  and, 
on  this  ground  I  am  of  opinion  it  was  not 
competent  for  the  defendant  to  go  into  evi- 
dence as  to  the  merits  of  the  original  judg- 
ment. 

LIVINGSTON,  J.  This  is  an  action  of  debt  on 
a  judgment  of  the  Supreme  Court  of  Vermont, 
and  we  are  to  determine  "  whether,  after  a 
full  defense  in  that  State,  its  justice  is  im- 
peachable  ;  or,  in  other  words,  whether  it  is  to 
to  be  regarded  as  a  foreign  judgment,  and,  as 
such,  only  prima  facie  evidence  of  a  debt?" 

As  the  court  are  not  unanimous,  it  is  matter 
of  regret  that  a  question  so  important  is  to  be 
decided  without  argument.  To  me  it  appeared 
somewhat  extraordinary,  on  the  first  hearing 
of  this  case,  that  It  should  be  attempted  to  open 
the  judgment  of  a  sister  State,  when  the  party 
had  been  arrested,  and  made  his  defense.  It 
struck  me  as  conclusive  ;  and  that,  on  being 
satisfied  of  its  existence,  it  was  our  duty 
*to  enforce  it,  without  examining  into  [*4O7 
the  grounds  of  it,  or  into  the  conduct  of  the 
court  or  jury  who  decided  it.  These  impres- 
sions, instead  of  being  effaced,  have  acquired 
strength  from  posterior  research. 

By  the  common  law  of  England,  the  con- 
sideration of  foreign  judgments  need  not  be 
stated  in  the  declaration,  for  they  are  received 
as  evidence  of  debt  liable  to  be  impeached  by 
the  defendant,  on  the  ground  of  injustice,  or 
because  of  being  irregularly  or  unduly  ob- 
tained. When  a  person  having  obtained  judg- 
ment in  one  court,  applies  to  the  tribunal  of 
another  State  to  put  it  in  force,  the  interposi- 
tion of  the  latter,  it  is  said,  is  not  ex  necessitate, 
but  only  ex  comitate,  and  therefore  it  may  in- 
quire into  the  original  merits,  to  see  whether 
there  be  a  good  ground  for  awarding  execu- 
tion ;  otherwise,  it  might  sanction  injustice. 
This  reasoning  is  plausible,  and  has  been 
adopted,  among  others,  by  Lord  Kaime,  in  his 
Principles  of  Equity,  a  work  of  which  no  pro- 
fessional gentleman  should  be  ignorant.  But, 
with  proper  deference,  I  must  be  allowed  to 
observe,  that  this  method  of  treating  a  foreign 
judgment  renders  it  little  better  than  a  dead 
letter.  If  the  whole  merits  are  to  be  reviewed, 
the  party  may  as  well  recur  at  once  to  his  origi- 
nal cause  of  action,  as  to  a  record  which  the 
defendant  is  at  liberty  thus  to  impeach. 
Where  he  has  appeared,  and  the  matter  has 
been  fully  litigated  before  a  foreign  tribunal, 
it  would,  perhaps,  be  a  rule  less  liable  to  ex- 
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ception  to  admit  it,  without  any  examination, 
as  conclusive  of  everything  within  it,  between 
the  immediate  parties.  The  rule,  however,  in 
England,  and  the  practice  here,  are  otherwise  ; 
nor  can  I  perceive,  in  any  of  the  cases,  a  dif- 
ference between  the  effects  of  a  foreign  judg- 
ment by  default  and  one  where  a  defense  has 
been  interposed.although  Lord  Kaimes  appears 
to  think  a  distinction  exists.  For,  after  stat- 
ing a  case  in  which  a  court  in  Scotland  refused 
to  carry  into  effect  a  judgment  rendered  by  the 
King's  Bench,  he  observes  that  this  decree  was 
reversed  by  the  House  of  Lords,  because,  "  in 
England,  the  decree  of  a  foreign  Supreme 
Court  has  such  credence  that  judgment  is  im- 
mediately given,  without  entering  into  the 
merits,  provided  the  matter  has  been  litigated." 
(Principles  of  Equity,  373.)  Finding  no  au- 
468*T  thority  for  this  *distinction,  sound  as 
it  is,  I  am  not  at  liberty,  if  the  judgment  be- 
fore us  is  to  be  regarded  as  a  foreign  one,  to 
avail  myself  of  it  in  deciding  this  cause,  and 
to  say,  here  the  matter  was  litigated,  and, 
therefore,  the  judgment  is  conclusive. 

It  becomes  necessary,  then,  to  inquire 
whether,  by  the  Constitution  of  the  United 
States,  any  difference  be  created  in  this  par- 
ticular between  judgments  rendered  out  of  and 
within  the  United  States.  The  former,  for 
the  sake  of  distinction,  we  will  call  foreign, 
the  latter,  domestic  judgments,  although  this 
appellation  in  common  parlance  be  confined 
to  judgments  of  our  own  courts. 

We  cannot  suppose  that  those  who  penned 
the  Constitution  were  ignorant  that  a  judg- 
ment, when  the  ground  of  action  in  its  native 
State  (if  the  expession  be  allowed)  coxild  not 
be  contested,  while  other  judgments  were  sub- 
jected to  the  strictest  scrutiny.  In  the  latter 
description  were  included  as  well  judgments 
recovered  extra  territorium,  as  within  any  one 
of  the  United  States,  which  at  common  law 
were  all  on  the  same  footing.  To  introduce  a 
distinction  between  domestic  and  foreign  judg- 
ments, and  to  place  the  former  on  a  most  fav- 
ored footing,  must  have  been  their  intention  ; 
otherwise,  they  would  have  been  silent,  or 
used  terms  declaratory  only  of  the  common 
law,  so  as  to  render  them  evidence  of  debt,  but 
not  conclusively  so.  It  remains  to  be  ascer- 
tained whether  this  intention  has  been  well  ex- 
pressed, or  whether  the  terms  used  are  soam- 
biguous  or  unintelligible  as  to  render  this  arti- 
cle of  the  Constitution  senseless  and  nugatory, 
which  must  be  the  case  if  the  justice  of  this 
judgment  can  be  examined  by  us. 

When  the  object  of  an  instrument  admits  of 
no  doubt,  we  should  not  hastily  reject  the  ex- 
pressions as  not  adequate,  or  incompetent. 
Without  too  much  constraining  their  mean- 
ing, it  is  our  duty,  if  they  will  bear  the  sense 
which  they  were  intended  to  convey,  to  under- 
stand them  accordingly.  The  first  section  of 
the  fourth  article  declares,  "That  full  faith 
and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records,  and  judicial  proceedings 
of  every  other  State.  A  Congress  may,  by 
general  laws,  prescribe  the  manner  in  which 
such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof."  It  is  difficult 
469*]  to  *make  choice  of  language  more  apt 
to  render  a  domestic  judgment  as  binding  here 
as  if  it  had  been  obtained  in  one  of  our  own 
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courts.  What  other  signification,  so  natural 
or  obvious,  can  be  affixed  to  the  terms,  "  full 
faith  and  credit,"  as  that,  when  the  existence 
of  these  judgments  is  once  established  (to  as- 
certain, which  required  no  constitutional  pro- 
vision), they  shall  be  received  as  containing 
the  whole  truth  and  right  between  the  parties, 
and  that  the  matters  or  points  settled  by  them 
shall  not  be  drawn  into  dispute  elsewhere.  If 
open  to  litigation,  there  is  an  end  of  all  faith 
and  credit  whatever,  and  the  pretensions  of 
the  parties  are  investigated  as  if  they  had  not 
already  been  discussed,  and  properly  adjusted. 
Now,  to  give  full  faith  and  credit  to  a  record 
cannot  consist  with  not  believing  it  ourselves, 
or  permitting  others  to  make  averments  against 
it.  If  the  Constitution  imposed  on  us  the  first 
of  these  duties,  we  disregard  the  injunction 
the  moment  we  allow  others,  or  permit  our- 
selves, to  disregard  or  impeach  a  domestic 
judgment.  I  am  at  a  loss  to  conceive  how  the 
true  import  of  this  article  could  ever  become 
a  subject  of  debate,  or  receive  a  construction 
destroying  it  altogether,  and  with  it  one  ce- 
ment of  union  between  these  States.  When 
we  give  credence  to  an  instrument  we  do  not 
barely  believe  in  its  being,  or  existence,  but 
assent  to  its  contents  ;  so  if  credit  is  given  to 
an  ambassador  by  the  court  to  which  he  is 
sent,  the  latter  do  not  thereby  only  admit  that 
he  is  invested  with  that  character,  but  that 
what  he  says  is  true.  It  is  the  same  when  a 
witness  is  credited  ;  it  is  his  relation  which  is 
believed  ;  not  merely  that  he  appears  as  a  wit- 
ness. In  like  manner  if  full  faith  and  credit 
be  given  to  a  deposition,  it  does  not  only  im- 
ply that  we  admit  there  is  such  a  writing,  but 
that  we  fully  and  implicitly  rely  on  its  con- 
tents. Why  should  a  different  meaning  be 
adopted  when  similar  terms  are  applied  to  a 
judgment.  If  we  take  them  in  the  same  sense, 
and,  in  my  estimation,  they  admit  of  no  other, 
then,  by  giving  full  faith  and  credit  to  a  judg- 
ment, we  not  only  agree  that  such  judgment 
has  been  rendered  (which  depends  altogether 
on  the  proof  of  that  fact),  but  that  we  believe 
it  to  be  just,  and  that  the  matter  in  dispute 
was  properly  decided. .  If  it  be  otherwise,  so 
long  as  we  obey  a  constitutional  *in-  [*47O 
junction,  we  cannot  do  wrong  in  regarding  it 
in  a  light  which  the  terms  of  the  instrument 
import,  and  which  appears  to  have  been  the 
design  of  those  who  composed  it. 

At  the  time  of  our  confederation  (for  a  like 
article  is  found  in  that  first  band  of  the  union), 
it  was  natural,  after  it  had  been  agreed  that 
the  "free  inhabitants  of  each  State  should  be 
entitled  to  all  the  immunities  of  free  citizens 
in  the  other  States,"  to  engraft  a  provision  on 
this  subject,  and,  considering  the  general  con- 
formity between  the  laws  and  judicial  pro- 
ceedings of  the  different  States,  it  would  not 
have  comported  with  courtesy,  mutual  confi- 
dence, or  good  sense,  to  pay  no  more  respect 
to  domestic  adjudications  than  to  those  of  for- 
eign nations,  of  whose  laws  we  were  ignorant, 
and  whose  modes  of  proceeding  did  not  accord 
with  those  with  which  we  had  been  familiar, 
and  which  we  had  been  accustomed  to  regard 
as  the  best  for  the  attainment  of  justice.  Lit- 
tle doubt,  therefore,  can  remain  as  to  the  inten- 
tion of  those  who  consented  to  this  article  of 
the  Constitution. 
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But  if  the  language  of  this  article  be  of 
doubtful  signification,  some  have  supposed 
every  ambiguity  removed  by  the  Act  of  Con- 
gress which  passed  the  26th  May,  1790.  (Laws 
U.  S.  Vol.  I,  p.  115,  Folwell's  edition.)  After 
prescribing  the  mode  in  which  the  records  and 
judicial  proceedings  of  one  State  shall  be  au- 
thenticated, so  as  to  be  admitted  as  proved  by 
the  court  of  another,  this  act  provides,  "  That 
the  said  records  and  judicial  proceedings,  au- 
thenticated as  aforesaid,  shall  have  such  faith 
and  credit  given  to  them  in  every  court  within 
the  United  States,  as  they  have  by  law  or  usage 
in  the  courts  of  the  State  from  whence  the  said 
records  are  taken." 

This  law  was  passed  in  virtue  of  powers 
given  to  Congress  by  the  4th  article  of  the 
Constitution  ;  and  if  they  really  possessed  the 
right  of  declaring  the  effect  of  domestic  judg- 
ments, and  these  words  apply  to  that  object, 
they  are  intelligible  and  effectual.  If  under- 
stood in  that  light,  we  are  compelled  to  esteem 
a  judgment  rendered  in  Vermont,  when  prop- 
erly authenticated,  as  binding  and  final  as  it 
would  be  regarded  by  the  court  from  which 
the  exemplification  comes  ;  and  as  there  is  no 
47  l*Jproof  of  its  not  being  conclusive  *there, 
we  must  presume  it  tof>e  so,  and,  of  course,  it 
must  be  equally  so  here.  But  my  opinion  is 
drawn  from  the  Constitution,  and  is  altogether 
independent  of  this  act ;  for  it  is  not  clear  that 
Congress  had  anything  to  do  with  the  effect 
of  domestic  judgments.  It  is  extraordinary, 
to  say  the  least,  that  after  the  Constitution  had 
declared  that  "full  faith  and  credit"  were  to 
be  given  them,  it  should  be  left  with  Congress 
to  vary  their  operation,  if  they  thought  proper. 
The  effect  could  as  easily  be  settled  by  the 
Constitution,  as  referred  to  Congress.  I  am, 
therefore,  inclined  to  think,  that  the  "  effect," 
spoken  of  in  the  4th  article,  refers  to  the  proof 
to  be  prescribed  by  Congress,  that  being  its 
immediate  antecedent.  They  were  first  to  say 
how  these  judgments  were  to  be  proved,  and 
then  declare  the  effect  of  such  proof,  and,  per- 
haps, *his  is  the  true  intent  of  the  act,  which 
substantially  says,  that  such  proof  (after  pre- 
scribing its  nature)  shall  be  as  good  evidence 
abroad,  of  the  existence  of  the  judgment,  as 
the  record  itself  is  at  home.  Instead,  then,  of 
expecting  Congress  to  settle  the  effect  of  do- 
mestic judgments,  we  must  not  look  further 
then  the  Constitution  itself,  which  will  be 
found  sufficiently  explicit.  I  am  not  apprised 
that  a  serious  difficulty  has  ever  been  enter- 
tained by  the  courts  of  the  United  States  re- 
specting the  true  meaning  of  this  article.  In 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Pennsylvania,  when  Judge  Wilson 
presided,  the  point  we  are  now  discussing  was 
considered  as  a  clear  one. 

&n  action  of  debt  had  been  brought  on  a 
judgment  rendered  in  New  Jersey,  in  which 
the  plea  was  nil  (Met.  (2  Dall.,  302.)  The 
plaintiffs  insisted  that  this  plea  was  inadmissi- 
ble, and  that  mil  tiel  record  being  the  only  plea 
which  the  courts  of  New  Jersey  would  sustain 
if  the  action  had  been  brought  there  (by  which 
the  existence  of  the  judgment  is  denied),  was 
the  only  proper  plea  in  Pennsylvania. 

It  is  stated  in  the  report,  thatlngersoll,  who 
was  concerned  for  the  defendant,  declined  argu- 
ing the  point,  thinking  it  clearly  against  him. 
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Mr.  Justice  Wilson,  in  delivering  the  opin- 
ion of  the  court,  says,  "  There  can  be  no  dif- 
culty  in  this  case.  If  the  plea  would  be  bad 
in  the  courts  of  New  Jersey,  it  is  bad  here ;  for, 
*whatever  doubts  there  might  be  on  the  [*472 
words  of  the  Constitution,  the  act  of  Congress 
effectually  removes  them,  declaring,  in  direct 
terms,  that  the  record  shall  have  the  same 
effect  in  this  court  as  in  the  court  from  which 
it  was  taken.  In  the  courts  of  New  Jersey  no 
such  plea  would  be  sustained,  and,  therefore, 
it  is  inadmissible  in  any  court  sitting  in  Penn- 
sylvania." 

This  decision  of  a  court  of  the  United  States, 
although  not  of  the  last  resort,  is  entitled  to  a 
respectful  consideration.  ' 

I  am  aware  that,  in  some  instances,  mischief 
may  result  from  making  this  rule  universal,  or 
from  too  rigid  an  adherence  to  it ;  particularly 
when  the  proceedings  are  by  foreign  attach- 
ment, or  without  a  personal  summons  or  arrest 
of  the  defendant.  Sitting  here^w  dicere  et  non 
jus  dare,  it  would  be  sufficient  answer  to  all 
complaints  of  this  kind  to.  say,  ita  lex  scripta, 
eat ;  or  perhaps,  we  possess  the  power,  and  I 
think  we  do,  in  extraordinary  cases,  and  where 
it  is  manifest  the  proceedings  have  been  ex-parte 
of  considering  them  as  exceptions  to  the  general 
law,  and  as  not  contemplated  by  the  Consti- 
tution. This  would  be  a  better  course  than  to 
render  null  and  void  one  of  its  most  important 
and  salutary  provisions.  A  case  of  this  kind 
occurred  in  Pennsylvania  (1  Dall.,  254),  where 
an  action  was  brought  on  a  judgment  in  Massa- 
chusetts, obtained  in  a  foreign  attachment, 
whereon  the  sheriff  had  seized  a  blanket  as  the 
defendant's  reputed  property.  The  Supreme 
Court  of  that  State  determined,  not  that  do- 
mestic judgments  were  not  conclusive  evidence 
of  debt,  generally  speaking,  but,  that  this 
being  a  proceeding  in  rem,  was  not  to  be  ex- 
tended farther  than  the  property  attached,  for 
by  the  very  words  of  the  Massachusetts  law, 
which  was  read,  it  appeared  that  judgment 
and  execution,  in  a  foreign  attachment,  were 
confined  to  the  goods  attached.  This  t  case 
happened  under  the  confederation,  "whose 
articles,"  says  the  Chief  Justice,  "must  not  be 
construed  to  work  evident  mischief  and  in- 
justice." This  decision,  in  which  there  is 
much  good  sense,  instead  of  derogating  from, 
harmonizes  with,  my  construction  of  the  Con- 
stitution. Let  a  law  be  ever  so  plain,  cases 
must  and  will  happen  which  were  *not  [*473 
foreseen,  or  would  have  been  pro  video  for  ; 
and  courts  must  then  determine,  according  to 
the  reason  and  spirit  of  the  provisions,  whether 
they  include  the  particular  subject  before  them. 
These  are  the  cases  which,  lex  noriexacte  deftnit, 
sed  arbitrio  boniviri permittit.  Now  no  violence 
is  done  to  my  understanding  of  this  article  in 
saying,  that  it  does  not  embrace  a  judgment 
which  has  been  rendered  against  a  party  to 
whom  no  opportunity  was  afforded  of  contro- 
verting his  adversary's  demand,  and  who,  in- 
stead of  being  defended  by  himself  or  by 
counsel  of  his  own  choice,  had  no  other  rep- 
resentative than  an  old  blanket,  or  a  log  of 
wood.  A  sentence  thus  obtained,  in  defiance 
of  the  maxim  audi  alter  am  pftrtcm,  deserves  not 
the  name  of  a  judgment :  it  is  rather  a  silent 
and  necessary  act  of  the  court,  not  proceeding 
from  an  exercise  of  discretion  and  reflection, 
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or  founded  on  a  consideration  of  the  respective 
rights  of  the  parties,  but  the  consequence  of 
certain  rules  which  allow  a  judgment  in  some 
cases  to  be  entered,  whether  the  defendant  has 
been  served  with  -process  or  not.  If,  in  the 
case  which  arose  in  Pennsylvania,  the  plaint- 
iff, instead  of  proceeding  against  a  blanket,  had 
arrested  the  defendant,  who  had  thereupon 
interposed  a  plea,  it  can  hardly  be  doubted 
that  the  court  would  have  held  the  judgment 
conclusive  ;  on  the  ground  of  reason  alone,  it 
ought  to  prevail,  as  a  general  rule,  that  a 
judgment  like  this  should  be  binding  and  final 
throughout  the  United  States.  The  fear  of 
committing  injustice,  by  blindly  enforcing  it, 
has  to  much  of  refinement  in  it.  It  is  not  so 
much  because  a  court  abroad  has  done  right, 
that  we  lend  our  aid  to  carry  its  decrees  into 
effect,  as  because  it  was  competent  to  decide 
the  question,  and  the  parties  were  heard  before 
it.  Wantonly  to  open  such  judgments,  from 
an  apprehension  of  doing  iniquity,  will  be 
attended  with  great  hardship  and  incon- 
venience to  the  successful  party.  At  an  im- 
mense expense,  and  after  great  labor  and  delay, 
he  has  had  a  trial  with  us,  and  succeeded  ;  the 
most  eminent  counsel  have  been  employed  ; 
witnesses,  from  different  parts  of  the  world, 
have  either  attended  in  person,  or  been  examin- 
ed on  commission,  and  a  jury  of  twelve  men 
have  pronounced  in  his  favor,  and  their  verdict 
474*]  has  been  confirmed  by  *the  court ;  but, 
before  execution,  the  defendant  escapes  to 
another  State,  where  he  is  sued  on  this  judg- 
ment. It  is  alleged  there  that  the  merits  have 
not  been  fairly  tried,  and  the  judges,  giving 
way  to  certain  qualms,  lest  they  may  commit 
a  wrong  in  carrying  our  judgment  into  effect, 
try  the  cause  again.  By  this  time,  perhaps, 
the  plaintiff's  witnesses  are  dead,  or  not  to  be 
found  ;  at  any  rate,  the  additional  costs,  pains, 
and  delay  are  intolerable.  Thus  the  incon- 
veniences of  opening  domestic  judgments,  on 
the  suggestion  of  the  party  who  pretends  to  be 
aggrieved,  will  far  outweigh  those  which  may 
be  the  consequence  of  a  contrary  rule,  to  which 
it  will  be  easy  to  make  exceptions  as  fit  cases 
occur. 

As,  then,  this  is  a  judgment  neither  in  rein, 
which,  like  sentences  in  the  Admiralty,  bind 
only  the  property  and  secure  the  vendee  ;  nor 
by  default,  where  the  defendant  was  not  sum- 
moned ;  but  is  against  the  person,  and  after  a 
full  defense  and  hearing,  the  Constitution  of 
tue  United  States,  and  the  reasonableness  of 
the  thing,  constrain  me  to  regard  it  as  conclu- 
sive of  every  matter  determined  by  it  between 
the  parties  to  the  record.  I  cannot,  therefore, 
listen  to  any  allegation  to  the  contrary,  nor 
consent  to  another  trial,  the  avowed  object  of 
which  is  to  impeach  its  verity  and  justice, 
and  to  bring  on  before  us  a  new  discussion  of 
the  original  merits. 

RADCLIFF,  J.  The  question  submitted  to 
our  decision  is,  whether  the  judgment  in  Ver- 
mont is  to  be  considered  in  the  light  of  foreign 
judgments,  and  evidence  prima  fade  only  of 
the  plaintiff's  demand,  or  shall  conclude  the 
defendant.  If  it  is  to  be  viewed  in  the  light  of 
foreign  judgments  only,  then  a  new  trial  is  to 
be  awarded  in  the  present  action,  otherwise 
judgment  is  to  be  rendered  for  the  plaintiffs. 
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This  question  arises  on  the  first  section  of  the 
4th  article  of  the  Constitution  of  the  United 
States,  and  the  Act  of  Congress  made  in  pur- 
suance of  it,  and  may  seriously  affect  the  ad- 
ministration of  justice  in  every  State.  It  is, 
therefore,  peculiarly  interesting,  that  it  should 
receive  a  correct  and  uniform  decision.  It  has, 
on  former  occasions,  incidentally  occurred  in 
this  court,  and  opinions  have  been  intimated  ; 
but  it  has  not  received  a  direct  determination. 

From  the  best  consideration  I  am  *able[*475 
to  give  it,  I  am  led  to  the  conclusion,  that  the 
judgments  of  the  courts  of  other  States  in  the 
Union  are  to  be  viewed  in  the  light  of  foreign 
judgments  only. 

Independent  of  the  Constitution  of  the 
United  States,  and  the  Act  of  Congress  alluded 
to,  it  is  clear  that  the  judgments  or  decrees  of 
the  courts  of  a  neighboring  State,  when  made 
the  ground  of  an  original  suit  here,  would  be 
considered  as  foreign  judgments,  and,  as  such, 
by  the  English  law  and  our  own,  would  be 
received  as  prima  facie  evidence  of  the  justice 
of  the  plaintiff's  demand,  but  liable  to  be  ex- 
amined and  impeached  by  the  defendant. 
This  would  follow  from  the  single  considera- 
tion that  the  jurisdiction  of  each  State,  with 
respect  to  its  internal  administration  of  jus- 
tice, is  distinct  and  independent  of  every 
other.  It  remains,  therefore,  to  be  seen 
whether  the  Constitution  and  Act  of  Congress 
have  created  a  different  rule. 

In  the  examination  of  this  subject,  it  may 
be  proper  to  notice  that  the  former  confedera- 
tion contained  similar  provision.  By  the  con- 
federation it  was  declared,  that  "full  faith  and 
credit  should  be  given  in  these  States  to  the 
records,  acts,  and  judicial  proceedings  of  the 
courts  and  magistrates  of  every  other  State." 
At  an  early  period,  doubts  appear  to  have 
arisen  as  to  the  import  of  the  terms  "full 
faith  and  credit."  In  the  case  of  Phelps  v. 
Holker,  reported  in  1  Dall.,  the  Supreme  Court 
of  Pennsylvania  decided,  that  this  article  of 
the  confederation  should  not  be  so  construed 
as  to  make  a  judgment,  obtained  on  a  foreign 
attachment  in  Massachusetts,  conclusive  in 
Pennsylvania. 

The  Constitution  of  the  United  States,  it 
seems,  intended  to  remove  these  doubts,  and 
plainly  distinguishes  between  the  faith  and 
credit  which  shall  be  due  to  such  records,  acts, 
and  judicial  proceedings,  and  their  legal 
effect  or  operation.  It  first  declares,  nearly  in 
the  terms  of  the  confederation,  that  full  "faith 
and  credit  shall  be  given  to  the  public  acts, 
records,  and  judicial  proceedings  of  any  other 
State,"  and  then  distinctly  provides,  that 
' '  Congress  may,  by  general  laws,  prescribe 
the  manner  in  which  such  acts,  records,  and 
judicial  proceedings  shall  be  proved,  and  the 
effect  thereof."  The  full  faith  and  credit,  in- 
tended by  the  Constitution  *cannot  [*47O 
be  interpreted  to  mean  their  legal  effect,  for 
otherwise  the  subsequent  provision  that  Con- 
gress may  prescribe  the  effect  would  be  sense- 
less and  nugatory.  The  Constitution  makes  a 
plain  distinction  between  "credit"  and 
"effect ;"  and  that  distinction,  I  think,  is  con- 
sistent with  that  principle  of  the  common 
law  which  ascribes  absolute  verity  to  the 
records  and  judicial  proceedings  in  our  own 
courts.  When  a  judgment  or  recovery  in  our 
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•own  courts  is  pleaded,  it  is  alleged  as  a  fact, 
the  record  of  which  cannot  be  denied,  and  is 
•conclusive  of  the  fact,  and  it  is,  accordingly, 
the  subject  of  a  peculiar  mode  of  trial  ;  but  its 
legal  effect,  or  operations  on  the  rights  of  the 
parties,  is  still  to  be  considered,  and  frequent- 
ly may  form  a  distinct  question.  The  provi- 
sion in  the  Constitution,  relative  to  the  judi- 
cial proceedings  of  the  courts  of  the  different 
States  can  extend  no  farther. 

Congress  have  the  power  to  prescribe  the 
mode  of  proof  and  the  effect.  By  their  Act 
-of  the  26th  May,  1790,  they  have  prescribed 
the  mode  of  proof,  but  they  have  not  declared 
the  effect,  unless  the  following  words  of  the 
act  be  considered  in  that  light :  "  And  the  said 
records  and  judicial  proceedings,  authenticated 
-as  aforesaid,  shall  have  such  faith  and  credit 
given  to  them  in  every  court  within  the 
United  States,  as  they  have  by  law  or  usage  in 
the  courts  of  the  State  from  whence  the  said 
records  are  or  shall  be  taken. 

At  first  view,  the  framers  of  this  act  seem 
to  have  intended  a  regulation  beyond  the  pro- 
vision contained  in  the  Constitution  ;  but  if 
this  was  their  intent,  I  think  they  have  not 
accomplished  their  end.  The  Constitution 
itself  declares  that  full  faith  and  credit  shall 
be  given  to  such  proceedings.  This  imports 
absolute  verity.  It  cannot  be  increased  in 
degree,  and  Congress  had  not  the  power  to 
diminish  the  credit.  When,  therefore,  the 
act  declares  that  such  faith  and  credit  shall  be 
given  to  them  as  they  have  by  law  or  usage 
in  the  courts  of  the  State  from  whence  they 
are  taken,  it  can  mean  no  other  than  full  faith 
and  credit.  From  the  nature  of  the  thing  it  can 
mean  no  more,  and  without  impeaching  the 
.absolute  verity  ascribed  to  them  by  the  Con- 
stitution, it  cannot  mean  less.  It,  therefore, 
leaves  the  credit  and  the  question,  as  to  the 
legal  effect  and  operation,  precisely  where 
477*]  *they  were,  and  the  power  to  prescribe 
the  effect  remains  unexecuted. 

It  is  easy  to  perceive  that  serious  difficulties 
would  occur  in  attempting  to  carry  this  power 
into  execution,  and  these  difficulties  have 
probably  embarrassed  and  deterred  Congress 
from  exercising  it.  In  their  act,  we  find  the 
same  terms,  "faith  and  credit,"  which  are  used 
in  the  Constitution,  and  those  only.  The  Con- 
stitution, however,  makes  the  distinction,  as 
has  been  shown,  between  credit  and  effect. 
With  this  distinction,  plainly  drawn,  I  can- 
not suppose  that  Congress  meant  to  confound 
it  by  treating  the  terms  faith  and  credit,  as 
synonymous  with  effect.  On  the  contrary, 
they  must  be  considered  as  conveying  the 
same  sense,  both  in  the  Constitution  and  the 
act ;  and,  of  course,  that  Congress  have 
not  executed  the  power  of  declaring  the 
•effect.  Until  that  be  done,  the  legal  opera- 
tion of  such  judgments  must  be  the  same 
as  it  was  before  there  existed  any  legis- 
lative provision  on  the  subject.  Nothing 
more  than  the  mode  of  authentication  was, 
therefore,  provided  for  by  the  act  of  Congress. 
When  so  authenticated,  they  are  entitled  to  full 
faith  «nd  credit ;  but  they  are  to  be  received 
as  evidence  merely,  by  which  their  contents 
are  undeniably  established,  and  their  effect  or 
operation,  not  being  declared,  remains  as  at  the 
common  law. 
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I  am  sensible,  that  the  case  of  Armstrong  v. 
Carsons(2  Dall.,  802)  stands  in  opposition  to 
this  doctrine.  That  was  an  action  of  debt 
in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Pennsylvania,  brought  on  a 
judgment  obtained  in  New  Jersey,  in  which 
the  counsel  for  the  defendant  yielded  the  posi- 
tion that  the  judgment  was  conclusive ;  and 
the  court,  without  a  previous  discussion, 
adopted  the  idea,  on  the  supposition  that  the 
act  of  Congress  had  declared  the  effect  to  be 
conclusive.  The  presiding  judge,  in  deliver- 
ing the  opinion  of  the  court,  states  the  act  as 
having  expressly  declared  the  effect.  In 
terms,  he  was  evidently  inaccurate,  and  what- 
ever respect  may  be  due  to  the  decisions  of 
that  court,  its  opinion,  in  this  instance,  does 
not  appear  to  me  to  be  correct,  nor  to  have 
been  founded  on  a  deliberate  examination  of 
the  subject. 

Upon  the  construction  of  this  article 
*of  the  Constitution,  and  the  act  of  [*478 
Congress,  I  am,  therefore,  of  opinion,  that  the 
judgments  of  other  States  are  to  be  considered 
in  the  light  of  foreign  judgments,  and,  when 
made  the  foundation  of  a  suit  in  our  own 
courts,  are  not  conclusive,  but  from  courtesy 
are  to  be  admitted  as  presumptive  evidence 
only  of  a  title  to  recover,  according  to  our  own 
laws.  To  allow  them  a  greater  effect  might 
be  attended  with  much  inconvenience,  and 
produce  an  irregular  interference  of  jurisdic- 
tion between  different  States,  and,  in  some 
cases,  enable  them  to  prescribe  the  law  to  each 
other.  The  consequences  cannot  be  easily 
foreseen,  and  might  often  lead  to  injustice  and 
individual  oppression. 

I  am  of  opinion  that  the  verdict  be  set  aside, 
and  a  new  trial  be  awarded. 

KENT,  J.  The  important  question  arising 
in  this  case  is,  what  is  to  be  the  effect  in  this 
court  of  the  judgment  in  Vermont,  according 
to  the  Constitution  and  laws  of  the  United 
States  ? 

The  Constitution  declares  that  a  full  faith 
and  credit  shall  be  given  in  each  State,  to  the 
public  acts,  records,  and  judicial  proceedings 
of  every  other  State,  and  that  Congress  may, 
by  general  laws,  prescribe  the  manner  in 
which  such  acts,  records,  and  proceedings 
shall  be  proved,  and  the  effect  thereof. 

This  injunction,  that  they  were  to  receive 
full  faith  and  credit  in  every  State,  made  a 
part  also  of  the  articles  of  confederation  ;  but, 
under  those  articles,  it  seems  to  have  been 
understood  that  the  question  on  the  effect  of 
such  records  and  judicial  proceedings  was 
still  left  open.  In  the  case  of  James  v.  Allen 
(1  Dall.,  188),  in  the  Court  of  Common  Pleas 
at  Philadelphia,  in  the  year  1786,  a  question 
arose  on  the  effect  of  a  discharge  under  the 
insolvent  law  of  New  Jersey,  and  the  construc- 
tion of  this  article  in  the  confederation  was 
brought  into  discussion,  and  it  was  contended 
that  a  judgment,  or  other  judicial  proceedings 
of  another  State,  was,  by  this  article,  rendered 
unexaminable,  and  conclusive  evidence. 

But  the  court  said  that  the  article  would 
not  admit  of  that  construction,  and  that  it  was 
chiefly  intended  to  oblige  each  State  to  receive 
the  records  of  another,  as  full  evidence 
*of  such  acts  and  judicial  proceeding.  [*479 
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Again,  in  the  case  of  Phelps  v.  Holker  (1  Dall., 
261),  in  the  Supreme  Court  of  Pennsylvania, 
in  April  Term,  1788,  an  action  of  debt  was 
brought  upon  a  judgment  in  Massachusetts  : 
which  judgment  was  obtained  against  the  de- 
fendant by  default,  and  founded  on  an  attach- 
ment of  a  blanket,  which  was  shown  to  the 
sheriff  as  the  reputed  property  of  the  defend- 
ant, and  the  question  was,  whether  the  judg- 
ment was  conclusive  evidence  of  the  debt.  It 
was  contended,  on  one  side,  that  the  judgment 
was,  by  the  articles  of  confederation,  rendered 
conclusive,  and  that  it  made  no  difference  in 
the  case  that  the  judgment  was  obtained  by  the 
process  of  a  foreign  attachment.  The  other 
side  insisted  that  the  articles  of  confederation 
provide  only  that,  in  matters  of  evidence, 
mutual  faith  and  credit  should  be  given,  and 
especially,  that  they  ought  not  to  be  conclusive 
when  founded  on  foreign  attachment.  The 
court  decided  that  the  defendant  was  still  at 
liberty  to  controvert  and  deny  the  debt,  and 
that  the  articles  of  confederation  must  not  be 
construed  to  work  such  evident  injustice  as 
was  contained  in  the  doctrine  urged  by  the 
plaintiff.  Another  case  I  shall  mention  was 
that  of  Kibbe  v.  Kibbe  (Kirby,  119),  decided  in 
the  Superior  Court  of  Connecticut,  in  the  year 
1786.  It  was  an  action  of  debt  on  a  judgment 
obtained  in  Massachusetts  by  default,  and 
founded  on  the  attachment  of  a  handkerchief, 
and  so,  like  the  preceding  case,  a  proceeding 
in  rem.  The  question  came  before  the  court 
on  demurrer,  and  judgment  was  given  for  the 
defendant,  on  the  ground  that  the  court  in 
Massachusetts  had  no  jurisdiction  of  the  cause  ; 
but  the  court  admitted  that  full  credence  ought 
to  be  given  to  judgments  in  other  States,  where 
both  parties  were  within  the  jurisdiction  of  the 
court,  and  the  defendant  duly  served  with 
process,  and  had,  or  might  have  had,  a  fair 
trial  of  the  cause. 

It  appears  from  these  decisions,  that  judg- 
ments in  other  States  were  not  regarded  under 
the  confederation  as  of  binding  and  conclusive 
effect ;  and  the  defendant  was  admitted  to 
deny  the  regularity  and  equity  of  the  proceed- 
ings by  which  the  judgment  was  obtained. 
This  was  placing  the  judgments  of  the  other 
States  on  the  basis  of  foreign  judgments,  which 
are  received  as  prima  facie  evidence  of  the 
48O*]  *debt ;  and  it  lies  with  the  defendant 
to  impeach  the  justice  thereof,  or  to  show 
them  to  have  been  irregularly  or  unduly  grant- 
ed. (Sinclair  v.  Fraser,  cited  in  Doug.  5,  note, 
and  in  Appendix,  p.  6,  7,  in  the  case  of  Oal- 
braith  and  Neville.) 

Such  being  the  received  construction  of  the 
injunction,  that  full  faith  and  credit  was  to  be 
g^iven  to  the  judicial  proceedings  of  other 
States,  it  remains  to  see  whether  the  case  is 
altered  under  the  existing  Constitution  of  the 
United  States.  That  Constitution,  by  author- 
izing Congress  to  prescribe  not  only  the  man- 
ner in  which  the  acts,  records  and  proceedings 
of  other  States  shall  be  proved,  but  their  effect, 
evidently  distinguished  between  giving  full 
faith  and  credit,  and  the  giving  effect  to  the 
records  of  another  State,  and  until  Congress 
shall  have  declared  by  law  what  that  effect 
shall  be,  the  records  of  different  States  are 
left  precisely  in  the  situation  they  were  in  un- 
der the  articles  of  confederation. 
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The  Act  of  Congress  of  26th  of  May,  1790, 
is  entitled  "An  Act  to  prescribe  the  mode  in 
which  the  public  acts,  records,  and  judicial 
proceedings  in  each  State  shall  be  authentica- 
ted, so  as  to  take  effect  in  every  other  State." 
After  prescribing  the  mode  of  authentication, 
it  declares  that  the  records  and  judicial  pro- 
ceedings so  authenticated,  shall  have  such 
faith  and  credit  given  to  them  in  every  court 
within  the  United  States,  as  they  have  by  law 
or  usage  in  the  courts  of  the  State  from  whence 
they  are  taken.  This  act  leaves  the  question 
as  to  the  effect  of  such  records  precisely  where 
it  found  it.  The  articles  of  confederation,  in 
the  first  instance,  and  the  Constitution,  in  the 
second,  had  already  declared  that  such  records 
and  proceedings  were  to  receive  full  faith  and 
credit ;  and  this  act,  without  prescribing  the 
effect,  defines,  or,  rather,  qualifies,  the  faith 
and  credit  they  are  to  receive.  Instead  of 
"full"  faith  and  credit,  they  are  to  receive- 
"such"  faith  and  credit.  We  are  bound  to 
give  the  judgment  faith  and  credit,  and  this 
faith  and  credit  was  considered  by  the  State 
courts,  while  sitting  under  the  government  of 
the  articles  of  confederation,  as  requiring  full 
assent  to  the  proceedings  contained  in  the 
record,  as  matters  of  evidence  and  fact,  but 
not  as  absolutely  barring  the  door  against  any 
examination  of  the  regularity  of  the  proceed- 
ings, and  the  justice  of  the  judgment. 
*I  ought  here  to  notice  the  case  of  [*481 
Armstrong  v.  Executors  of  Carson  (2  Dall.,  302), 
as  leaning  against  the  conclusions  I  have 
drawn.  It  was  an  action  of  debt  brought  in  the 
Circuit  Court  of  the  United  States  for  Penn- 
sylvania District,  on  a  jiidgment  obtained  in 
the  State  of  New  Jersey. 

The  question  was,  whether  the  plea  of  nil 
debet  was  good,  and  the  court  was  of  opinion, 
the  plea  being  bad  in  New  Jersey,  was  bad 
there  also  ;  for  whatever  doubts  there  might 
be  on  the  words  of  the  Constitution,  the  act 
of  Congresss  effectually  removed  them  by 
declaring,  in  direct  terms,  that  the  record 
should  have  the  same  effect  in  that  court  as  in 
the  court  from  which  it  was  taken.  But  the 
reason  given  for  this  opinion,  if  the  report  of 
the  case  be  correct,  is  clearly  founded  in  mis- 
take. 

The  act  of  Congress  does  not  declare  the 
record  shall  have  the  same  effect,  but  only  the 
same  faith  and  credit,  and  there  is  a  manifest 
and  essential  difference  between  the  one  mode 
of  expression  and  the  other.  If,  therefore,  as 
the  court  intimated,  there  were  doubts  on  the 
words  of  the  Constitution,  these  doubts,  so  far 
from  being  removed,  are  rather  increased  by 
the  law.  The  language  of  the  Constitution  is, 
at  least,  as  cogent  and  comprehensive,  if  not 
more  so,  than  the  language  of  the  law. 

It  is  pretty  evident"  that  the  Constitution 
meant  nothing  more  by  full  faith  and  credit, 
than  what  respected  the  evidence  of  such  pro- 
ceedings ;  for  the  words  are  applied  to  public 
acts  as  well  as  to  judicial  matters  ;  nor  ought 
the  act  of  Congress  to  be  carried  further  than 
the  words  will  warrant.  When  we  reflect  in 
what  manner  judgments  may,  in  some  in- 
stances, be  obtained,  as  in  the  cases  cited,  by 
the  attachment  of  a  handkerchief  or  blanket, 
it  is  more  favorable  to  the  harmony  of  the- 
Union,  and  to  public  justice,  that  the  judg- 
CAIKES'  REPS.,  1. 


1803 


HITCHCOCK  AND  FITCH  v.  AICKEN. 


481 


ments  of  the  several  States  should  be  put  on 
the  footing  of  foreign  judgments,  than  that 
they  should  be  held  absolutely  binding  and 
conclusive,  or  as  so  much  so  as  they  may  be  by 
the  laws  of  the  State  which  authorized  the 
proceeding  ;  and  if  we  may  question  the  bind- 
ing force  of  the  proceeding  or  judgment  in 
one  case,  we  may  in  another  ;  for,  the  act  of 
Congress  has  no  exceptions,  and  must  receive 
482*]  a  uniform  Construction.  If  a  debtor 
be  discharged  from  imprisonment,  or  from  his 
debts,  by  the  Insolvent  Act  of  some  other 
State  ;  or  if  their  courts  be  authorized  to  grant 
a  stay  of  suits  for  a  time,  are  we  bound  by 
these  acts ;  for  they  all  are,  or  many  be,  judi- 
cial proceedings.  There  are  no  considerations 
of  national  policy  that  could  induce  us  to 
suppose  the  act  of  Congress  went  the  whole 
length  of  closing  the  investigation  of  the 
judgment.  It  would  be  going  further  than 
ever  was  done  in  any  civilized  country  even 
with  respect  to  its  own  dominions.  Between 
England  and  Scotland,  England  and  Wales 
( Walker  v.  Witter,  Doug. ,  1 ;  Sinclair  v.  Fraser, 
cited  in  the  notes,  and  Galbraith  v.  Neville,  29 
Geo.  III.,  cited  in  the  Appendix,  p.  5),  or  Eng- 
land and  its  colonial  establishments,  the  union 
is  as  intimate  and  as  interesting  as  between  the 
several  States  ;  and  yet  the  judgments  in  Scot- 
land (Kaims'  Equity,  Vol.  II.,  365,  377),  or 
Wales,  or  Jamaica,  for  instance,  are  held  to 
be  foreign  judgments.  So  the  Court  of  Ses- 
sions, in  Scotland,  consider  judgments  render- 
ed in  England  as  foreign  judgments  ;  that  they 
have  no  intrinsic  authority  extra  territorium ; 
and  that  in  actions  upon  them  they  are  to  be 
presumed  just  till  the  contrary  be  proved  ;  and 
if  they  are  shown  to  be  unjust,  or  irregular, 
the  suit  upon  them  will  not  be  sustained. 

The  judgments  of  other  States  have  been 
treated  in  this  court  in  the  light  of  foreign 
judgments,  by  admitting  the  plea  of  nil  debet1 
to  be  the  proper  plea,  instead  of  the  plea  of 
nul  tiel  record.  The  court  had  intimated  doubts 
on  the  question  in  prior  cases  (Le  Conte  v. 
Pendleton,  April  Term,  1799,  and  Cobbet  ads. 
Rmh,  January  Term,  1801) ;  but  in  the  case  of 
Post  et  al.  v.  Nerby,  in  January  Term  last,  they 
decided  that  nul  tiel  record  was  a  bad  plea ;  and 
it  follows,  pretty  conclusively,  that  if  a  judg- 
ment of  another  State  is  not  to  be  treated  in 
the  pleadings  as  a  record,  it  cannot  have  the 
same  obligatory  force.  So  in  the  case  of 
PJielps  v.  Bryant,  Adminietrator,  decided  at 
the  last  term,  we  refused  to  sustain  an  action 
on  a  decree  of  the  Superior  Court  of  Connecti- 
cut, founded  on  the  service  of  a  summons 
within  this  State.  An  act  of  the  Legislature 
had  rendered  all  judgments  and  decrees, 
founded  on  such  service,  .void,  as  far  as  re- 
spected our  own  government.  But  if  the  de- 
cree in  that  case  was  of  conclusive  effect  under 
the  Constitution  and  laws  of  the  Union,  the 
plea  to  the  merits  of  that  decree,  as  resulting 
from  the  irregular  commencement  of  the  suit, 
would  have  been  bad  notwithstanding  our 
statute. 

483*]  *The  result  of  my  opinion  is,  that 
the  judgment  in  question  is  to  be  considered 

1.— In  Massachusetts  it  has  been  decided,  on  de- 
murrer, a  bad  plea  to  a  judgment  in  a  sister  State. 
Noble  v.  Gold,  Berkshire  County,  1  Mass.  Will., 
Rep.,  410,  n. 
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in  the  light  of  a  foreign  judgment,  and  only 
prima  facie  evidence  of  the  demand.2 

Receplum    est   optima    ratione  in  executions 
sententicB  alibi  latce,  servari  jus  loci  in  quo  fit 
executio,  non  ubi  res  judcata  est.     (2  Huber. 
540.) 

LEWIS,  Ch.  J.  The  question  between  these 
parties  is  both  important  and  difficult ;  and  my 
opinion  upon  it  has  been  formed  with  diffi- 
dence and  deliberation.  Were  the  whole  case, 
or  both  parties,  before  us  for  consideration,  it 
would  be  easy  to  determine  on  their  respective 
merits.  But  we  are  called  to  decide  an  ab- 
stract proposition ;  whether  under  the  article 
of  the  Constitution,  and  the  act  of  the  general 
government,  referred  to,  the  judgments  of 
courts  of  another  State  shall  be  so  conclusive 
here  as  to  exclude  all  further  examination  of 
their  merits.  Had  this  article  gone  no  further 
than  that  of  the  confederation  on  the  same 
subject,  I  should  have  doubted  the  correctness 
of  the  principles  of  decision  in  Phelps  v.  Holker, 
as  applicable  to  it ;  and  should  have  under- 
stood full  faith  and  credit  in  the  same  sense 
that  implicit  faith  is  applied  in  Westminister 
Hall  to  the  records  of  a  court  of  record  ;  which 
is,  that  they  are  not  to  be  controverted.  But 
the  latter  part  of  the  section  precludes  such 
understanding,  and  qualifies  the  sense  in  which 
the  former  is  to  be  accepted.  For,  where  is 
the  use  of  Congress  prescribing,  by  general 
laws,  the  effect  of  such  judgments,  or  of  the 
proof  of  them,  which  is  the  same  thing  (should 
that  be  the  grammatical  construction),  if  by 
full  faith  and  credit  absolute  verity  is  in- 
tended. 

The  next  question  is,  does  the  act  of  Con- 
gress prescribe  the  effect  of  such  judgments? 
In  terms  it  certainly  does  not.  On  the  con- 
trary, it  limits  and  restrains  the  generality  of 
the  first  period  of  the  article  under  considera- 
tion, by  declaring  that  such  judgments,  when 
authenticated  in  the  manner  prescribed,  shall 
be  entitled  to  the  same  faith  and  credit  in  every 
court  within  the  United  States,  as  they  have 
by  law  or  usage  in  the  courts  of  the  State  from 
whence  they  are,  or  shall  be  taken.  But  ad- 
mitting the  Act  of  Congress  to  be  an  execu- 
tion of  the  power  vested  in  that  body  by  the 
Constitution,  it  will  not,  in  my  *con-  [*484 
ception,  have  the  effect  of  rendering  such 
judgments  conclusive  here.  It  will  become 
necessary  to  examine  their  effect  in  the  State 
in  which  they  are  pronounced,  and  we  know 
that  some  of  them,  which  are  founded  on  at- 
tachments issuing  in  neighboring  States,  against 
absent  debtors,  are  not  conclusive  in  those 
States.  And  it  certainly  never  could  be  in- 
tended to  give  such  judgments  greater  effect 
here  than  they  would  have  there.  We  have 
had  instances,  also,  of  process  issuing  from  a 
court  of  a  neighboring  State  being  served  here, 

2. — The  same  principle  has  been  recognized  in 
Massachusetts,  and  that  the  act  of  Congress  doea 
not  declare  the  effect  of  judgments  in  sister  States. 
Bartlett  v.  Knight,  1  Mass.  Rep.,  401.  The  conse- 
quence necessarily  is,  that  they  can  be  considered 
only  as  simple  contract  debts  (Hubbell  v.  Cowdry,  5 
Johns.  Rep.,  132) :  so  far,  however,  established,  that 
matters  proper  for  jury  determination,  which  ap- 
pear from  the  record  to  have  been  fairly  submitted 
to  them,  cannot  be  overhauled;  and,  indeed,  in 
order  to  rebut  the  prima  facie  evidence  they  carry 
with  them,  the  defendant  must  show  their  injustice* 
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in  violation  of  a  positive  law  of  our  own  State, 
which  we  are  bound,  by  such  law,  to  consider 
as  illegal  and  void. 

By  pronouncing  them  conclusive,  we  should 
also  preclude  all  inquiry  into  fraud,  which 
certainly  would  vitiate  them  in  every  State 
possessing  a  regularly  organized  system  of 
jurisprudence. 

I  cannot,  therefore,  believe,  that  a  just  con- 
struction of  the  Constitution  and  law  of  the 
United  States  will  warrant  the  conclusion, 
that  such  judgments  are  in  no  case  re-examin- 
able  in  an  action  founded  on  them  in  another 
State ;  and,  therefore,  as  we  are  called  upon  to 
pronounce  on  this  question  in  the  abstract,  my 
opinion  is,  that  the  verdict  be  set  aside. 

New  trial. 

Overruled— 19  Johns.,  163;  6  Wend..  449. 
Followed— 1  Cow.,  319 ;  5  Wend.,  154. 
Cited  in— 3  Caines,  30;   8  Johns.,  177;   13  Johns., 
205 ;  2  Peters,  592 ;  4  Wash.,  155. 


JACKSON,  ex  dem.  PRIOR,  A.  KNAP  AND 
E.  KNAP, 

V. 

BROWN. 

•Costs — Not  Preceding  to   Trial — Excuse — Time 
to  Countermand. 

Though  the  act  of  God  be  the  cause  of  not  pro- 
ceeding to  trial  according  to  notice,  yet,  if  the  im- 
possibility of  proceeding  be  discovered  in  time  for 
&  countermand,  which  the  plaintiff  neglects  to  give, 
he  must  pay  costs. 

THIS  was  an  application  for  costs  for  not 
proceeding  to  trial. 

The  plaintiff  relied  on  the  prevalence  of  the 
yellow  fever,  which,  after  noticing  for  the  cir- 
cuit, prevented  him  from  obtaining  a  paper 
necessary  on  the  trial. 

Per  Curiam.  It  does  not  appear  any  counter- 
mand was  ever  given,  though  there  was  time 
for  doing  so,  between  the  period  when  the  im- 
possibility of  procuring  the  document  was  dis- 
covered, and  the  day  fixed  for  the  circuit.  It 
is  true,  the  act  of  God  is  to  work  injury  to  no 
one ;  but  when,  as  here,  the  impossibility  in- 
duced by  that  act  could  have  been  communi- 
cated to  the  defendant  in  season  to  have  pre- 


vented his  attendance  on  the  circuit,  and  this 
was  omitted,  the  fault  was  with  the  plaintiff, 
and  he  must  pay  costs.1 

Motion  granted. 


KIRBY  ».  COGSWELL. 
Practice. 

After  certificate  to  stay  proceedings,  both  parties 
may  notice  for  argument. 

IT  was  ruled  in  this  cause,  that,  after  a  certi- 
ficate of  probable  *cause,  to  stay  [*485 
proceedings,  both  parties  may  notice  for  argu- 
ment, and  that  the  not  entering  and  noticing 
for  argument  by  the  party  obtaining  the  certi- 
ficate to  stay,  is  no  cause  for  a  motion  to 
discharge  the  order ;  vide  ante,  343,  especially 
if  made  without  notice. 

Cited  in-5  Cow..  439. 


THE  PEOPLE  «.  FREER. 

1.  Attachment — Contempt  of  Court — Appear- 
ance— 2  Id. — Intent — Excuse— Justification — 
Opinion  of  Court. 

On  a  rule  to  show  cause  why  an  attachment 
should  not  go  for  a  contempt  in  publishing  things 
reflecting  on  the  court,  in  a  cause  then  pending, 
the  defendant  should  appear  in  person  on  the  day 
for  showing  cause.  Denying  any  disrespectful  in- 
tent is  only  an  excuse,  but  no  Justification,  if  the 
words  published  be,  in  the  opinion  of  the  court, 
contemptuous. 

A  RULE  was  granted  last  term  for  the  de- 
fendant to  show  cause,  on  the  first  day  of 
this,  why  an  attachment  should  not  issue 
against  him  for  a  contempt  in  publishing  some 
paragraphs  in  the  Ulster  Gazette,  respecting 
the  trial  of  Harry  Croswell,  for  a  libel  on  the 
President,  then  subjudict. 

Mr.  Hamilton,  on  bringing  in  the  affidavit  of 
defendant  (who  did  not  himself  appear  in 
court),  moved  for  an  enlargement  of  the  rule 
till  the  next  term,  to  consult  with  the  defend- 
ant as  to  expunging  some  part  of  the  matters 
introduced  as  irrelevant.  The  idea  of  an  in- 
tentional contempt  was,  he  said,  denied,  but 
there  were  circumstances  introduced,  which 
counsel  thought  had  better  be  omitted. 

1.— See  Jackson  v.  Mann,  ante,  123. 


NOTE.— Contempt— Publication.    See  this  case  post 
518,  note. 


or.  from  positive  proof,  that  they  have  been  un- 
fairly or  irregularly  obtained.  Taylor  v.  Bryden,  8 
Johns.  Hep.,  173.  Therefore,  if  it  appear  that  the 
judgment  proceeded  upon,  was  obtained  against  an 
absentee  from  the  State,  without  any  personal  sum- 
mons or  notice,  as  by  nailing  a  declaration  against  a 
court-house  door  (Buchanan  v.  Rucker,  9  East,  192), 
or  attaching  goods  (Kilburn  v.  Woodworth,  5  Johns. 
Rep.,  37),  or  on  a  rule,  served  on  the  defendant  out 
of  the  jurisdiction,  to  show  cause  why  judgment 
should  not  go  against  him,  de  bonte  proprits  (Fenton 
v.  Garlick,  8  Johns.  Rep.,  184),  an  action  cannot  be 
maintained  upon  it.  The  only  reason  why  it  will 
support  a  suit,  is  the  implied  assumpsit  to  pay, 
which,  in  the  cases  above  put,  the  law  will  not 
raise.  The  same  rule  governs  in  suits  against  bail 
as  in  those  against  their  principals.  Robinson  v. 
Ex'rs  of  Ward,  8  Johns.  Rep.,  364.  But  though  the 
foreign  judgment  be  by  nil  dic.it,  as  the  record  is 
"  comes  and  defends  the  wrong,"  &c.,  that  fact  will 
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be  presumed  to  be  true,  and  that  the  party  had  no- 
tice and  appeared.  Malony  v.  Gibbons,  2  Camp:, 
502.  It  would  seem  that  in  Connecticut  a  judgment 
obtained  in  another  State,  after  actual  or  legal  no- 
tice, cannot  be  impeached.  Smith  v.  Rhoades,  1 
Day's  Gas.  in  Error,  168. 

See  also  Pawling  v.  Bird's  Ex'rs,  13  J.  R.,  205.  But 
it  is  now  established,  that  a  judgment  of  a  sister 
State  is  conclusive  and  incontrovertible,  if  the  court 
had  jurisdiction  not  only  of  the  cause,  but  of  the 
parties  also,  by  the  personal  service  of  process,  or 
the  appearance  of  the  defendant.  See  Mills  v.  Dur- 
yea,  7  Cranch,  481 ;  Borden  v.  Fitch,  15  J.  R.,  121 ; 
Bisaell  v.  Briggs,  9  Mass.  Rep.,  462;  Shumway  v. 
Stillman,  6  Wend.,  447 ;  Andrews  v.  Montgomery, 
19  J.  R.,  162 ;  Starback  v.  Murray,  5  Wend.,  148 ; 
Wheeler  v.  Raymond,  8  Cow.,  311 ;  Thomas  v.  Rob- 
inson, 3  Wend.,  267 ;  Bradshaw  v.  Heath,  13  Wend., 
407. 

CAINES'  REPS.,  1. 


1803 


HOUGHTON  v.  STRONG. 


485 


Per  Curiam.  If  the  application  had  been 
to  supply  any  new  fact,  and  that  fact  had  been 
made  to  appear  by  affidavit,  it  would  have 
been  attended  to  ;  but  we  cannot  enlarge  a  rule 
merely  to  give  counsel  an  opportunity  to  con- 
sider of  the  propriety  of  expunging  parts  of 
an  affidavit  which,  we  must  consider,  has  been 
made  according  to  the  truth  of  the  case. 

Mr.  Hamilton  then  read  the  affidavit,  which 
did  not  deny  the  publication,  but  only  went 
to  negative  any  intentional  contempt  or  disre- 
spect towards  either  the  court  or  its  members. 

Mr.  Sanford,  contra.  The  publication  being 
confessed,  the  court  has  only  to  pronounce 
whether  it  amounts  to  a  contempt  or  not.  The 
intention,  giving  it  the  utmost  latitude,  can  be 
taken  only  in  mitigation.  It  cannot  make  the 
publication  less  a  contempt.  A  man  cannot 
justify  his  conduct  by  saying  I  have  offended, 
but  did  not  mean  to  sin.  The  question  is  sim- 
ply this,  ought  an  attachment  to  go  for  this 
486*]  *publication  ?  In  deciding  this  ques- 
tion the  court  is  not  to  look  beyond  the  words 
contained  in  the  paper. 

Mr.  Hamilton,  in  reply.  I  cannot  subscribe 
to  the  doctrine  that  the  court  will  not  look  be- 
yond the  paper  itself.  This  is  extending  the 
doctrine  of  libels.  I  have  heard  that  there  the 
truth  may  not  be  given  in  evidence,  but  never 
yet  did  I  hear  that  another  paper,  or  circum- 
stance, may  not  be  given  in  evidence  to  show 
the  intent.  So  here,  the  motive  of  publication 
may  surely  be  urged  to  prove  that  no  contempt, 
in  fact,  existed. 

Per  Curiam.  The  affidavit  does  not  justify 
the  publication.  It  is  at  best  but  an  excuse. 
On  such  occasions  as  the  present,  the  defend- 
ant ought  to  appear  in  person  and  answer. 
Let,  therefore,  the  rule  for  an  attachment  be 
made  absolute. 

Rule  for  attachment  absolute. 

Overruled— 2  Caines ,  334. 

Cited  in-Col.  &  Caines,  411 ;  2  Caines,  334 ;  5  Abb., 

See  S.  C.— Col.  &  Caines,  300 ;  see,  also,  post  518. 


HOUGHTON  v.  STRONG. 

Justices  Court — Declaration — Sufficiency. 

The  declaration  in  a  justice's  court  should  be  so 
far  formal  as  to  show  the  cause  of  action,  or  it  will 
be  fatal  on  error. 

ON  certiorari  from  a  justice's  court.  The 
declaration,  as  appeared  from  the  return, 
stated  that  the  defendant  "  privily,  wilfully  and 
maliciously,  by  certain  conduct,  damaged  the 
plaintiff  to  the  amount  of  twenty-five  dollars." 
General  errors  were  assigned  ;  and  it  was  prin- 
cipally relied  on,  that  no  cause  of  action  was 
stated  in  the  count  so  as  to  show  the  justice 
had  cognizance  of  the  suit. 

Per  Curiam.  The  declaration  is  bad.  It 
ought  to  have  stated  not  only  the  injury,  but 
how  it  arose.  If  this  be  necessary  in  this  court, 
it  is  more  so  before  inferior  tribunals,  whose 
proceedings  may  be  reviewed  here.  Unless 
the  cause  of  action  be  stated  with  certainty,  it 
is  impossible  for  us  to  know  whether  the 
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justice  had  jurisdiction  or  not.  This  very  suit 
may,  for  aught  that  appears,  have  been  slander 
or  for  an  assault  and  battery,  or  for  some 
other  matter  not  cognizable  before  a  justice. 
Nor  does  it  appear  by  any  part  of  the  record 
(none  of  the  testimony  being  returned),  what 
kind  of  action  was  proved  by  the  witnesses. 
The  judgment  must,  therefore,  be  reversed 
with  costs.1 

Judgment  reversed. 

Cited  in-3  Caines,  187;  2  Abb.  Pr.,  474. 


KNAPP  v.  PALMER. 

Amendment —  Certiorari. 

Certiorari  amended  according1  to  the  affidavit  on 
which  obtained  by  striking1  out  the  words  "  trespass 
on  the  case,"  and  inserting1 "  debt." 

TERROR  on  certiorari.  The  affidavit  on 
-Ed  which  the  certiorari  was  granted,  set 
forth  the  action  to  be  debt;  the  certiorari 
*itself  stated  it  to  be  trespass  on  the  [*487 
case.  The  defendant  had  served  the  plaintiff 
with  a  rule  to  assign  errors,  before  the  expi- 
ration of  which  an  application  was  made  to 
Mr.  Justice  Kent  for  an  enlargement  of  the 
time,  which  was  ordered  on  an  affidavit  of  the 
plaintiff's  attorney,  specifying  the  original 
cause  of  action,  and  that  the  describing  the 
cause  as  a  trespass  on  the  case  was  a  mistake. 
Mr.  Woods,  on  this  affidavit,  now  moved  for 

1.— The  general  rule  as  to  the  pleadings  in  a  jus- 
tice's court  is,  that  they  need  not  be  framed  with 
technical  nicety  (Ethel  v.  Smith,  3  Caines'  Rep.,  188; 
Picket  v.  Weaver,  5  Johns.  Rep.,  122),  the  court  hav- 
ing1 expressly  said  that  special  pleading  before  those 
tribunals  is  to  be  discountenanced.  Kline  v.  Husted, 
3  Caines'  Rep.,  275.  The  declaration,  however,  should 
state,  though  in  general,  a  cause  of  action,  as  "  for 
damages  on  account  of  not  fulfilling  a  contract  for 
a  lot  of  land  "  (Petrie  v.Woodworth,  3  Caines'  Rep., 
219),  because  such  non-feasance  shows  a  cause  of 
action.  But  if  the  demand  on  the  face  of  the  decla- 
ration be  illegal,  the  court  will  not  sustain  the  pro- 
ceedings. As  on  a  declaration  for  tavern  expenses 
above  one  dollar  and  twenty-five  cents,  without 
showing  that  the  defendant  was  a  traveler,  or  lodger 
in  the  plaintiff's  house  (Ethel  v.  Smith,  ?«M  sup.), 
so  under  the  act  "  to  lay  a  duty  on  strong  liquors," 
the  declaration  is  bad  without  a  time  or  place  where 
the  liquor  was  sold  (Blasdel  v.  Hewitt,  3  Caines' 
Rep.,  137,  aliter),  when  \t  states  that  the  defendant 
"did,  in  the  house  of  A,  in  the  said  town,  sell  to  B 
and  received  pay  for  one  half  pint  of  whisky." 
Picket  v.  Weaver,  ubi  sup.  Where  the  declaration 
on  the  promise  to  pay  the  debt  of  another,  does  not 
set  it  forth  to  be  in  writing,  it  will  be  presumed,  if 
not  shown  to  the  contrary.  Holly  v.  Rathbone,  8 
Johns.  Rep..  148. 

Notwithstanding  the  disapprobation  with  which 
the  case  of  Blasdell  v.  Hewitt,  has,  more  than  once, 
been  mentioned,  it  is  hazarded  as  an  authority ; 
and  is  believed  to  be  a  sound  one.  The  error  laid 
down  by  Kent,  Ch.  J.,  as  fatal,  is  fully  recognized 
by  the  court  in  Picket  v.  Weaver.  The  declaration 
did  not  state  the  town  when;  the  offense  was  com- 
mitted, and,  says  the  Chief  Justice,  "this  is  fatal." 
Can  there  be  a  doubt  on  the  point?  For  how  can 
the  overseers  of  any  other  town  than  that  where  the 
offense  was  committed  have  a  right  to  sue  ?  The 
plaintiff,  therefore,  did  not  show  any  title.  Mr. 
Justice  Spencer  adds,  "that  time  and  place  were 
wanting.  They  were  necessary  for  the  same 
reason.  He  further  states,  "  nor  does  it  negative 
the  qualifications  of  the  proviso."  If  for  "  proviso," 
we  read  "  clause,"  a  reading  that  the  law  of  the  case 
demands,  and  which  it  might  be  presumed  every 
man  of  the  profession  must  see,  from  the  word 
"qualifications,"  is  a  misprision  either  of  the  re- 
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leave  to1  amend  the  certiorari,  by  striking  out 
the  words  "trespass  on  the  case,"  and,  in  their 
stead,  inserting  the  word  "debt." 

Ordered  accordingly. 
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LIVINGSTON  v.  ROGERS. 

Practice. 
Practice  as  to  entering  causes  for  argument. 

THE  court  ruled,  that  causes  which  had  been 
noticed  for  argument,  and  duly  entered  by 
the  clerk,  if  not  brought  on,  are  to  be  re-noticed 
to  the  clerk  for  him  to  re-enter,  as  they  will 
not  be,  of  course,  carried  over  to  the  calendar 
of  the  next  term.2 


DEN  v.  FEN. 

Practice. 
Feigned  issue.    Inquest. 

IF,  in  a  feigned  issue  from  the  Court  of  Chan- 
cery, an  inquest  be  improperly  taken,  re- 
lief must  be  sought  in  this  court.3  And  if 
notice  of  trial  has  not  been  given,  it  will  be  set 
aside,  with  costs,  to  be  paid  by  the  plaintiff's 
attorney.4 


JONES  t>.  EMERSON. 

Discharge  in  Bankruptcy — Certificate  from  An- 
other State. 

On  production  of  a  certificate,  under  the  Bank- 
rupt law  of  the  United  States,  granted  in  a  sister 
State,  the  court  will  discharge. 

THE  defendant  had  obtained  his  certificate 
under  a  commission  of  bankruptcy,  issued 
against  him  in  Connecticut ;  he  was  afterwards 
arrested,  in  this  State,  at  the  suit  of  the  plaint- 
iff, but  on  production  of  his  certificate,  the 
court  ordered  him  to  be  discharged.6 

1.— See  Schoonmaker  v.  Trans,  2  Caines'  Rep.,  110. 

See  also  Kissam  v.  Morris,  2  Wend.,  2§9 :  Clapp  v. 
Bromagham.  9  Cow.,  304 ;  Dexter  v.  Hoover.  2  Cow., 
526 ;  Bird  v.  Silsbie,  1  Cow.,  582;  1  Cow.,  41 ;  Id.,  38. 

2.— See  Codwise  et  of.  v  Hacker,  ante,  75,  n.  l>. 

3.— Doe  v.  Roe,  1  Johns.  Cas.,  402.  If  it  be  ordered 
by  this  court,  and  any  difficulty  arise  in  making  it 
up,  it  must  be  settled  by  a  judge  or  commissioner  at 
chambers.  Richards  v.  Brown.  7  Johns.  Rep.,  320. 

4.— As  to  feigned  issues,  see  Code  of  Procedure, 
sec.  72 

5. — But  they  will  not  on  the  mere  issuing  a  com- 
mission of  bankrupt  against  him.  M'Master  v.  Kell, 
1  Bos.  &  Pull.,  302. 


ZOBIESKIE  v.  BAUDER. 

Venue  —  Change  of—  Ground  For. 

The  court  will  not  chnge  the  venue  on  an  affi- 
davit saying  there  is  a  party  spirit  in  a  county 
against  the  person  applying. 


was  a  motion  by  the  defendant  to- 
-L  change  the  venue,  in  an  action  of  slander, 
from  the  County  of  Albany  to  *that  [*488 
of  Montgomery,  on  an  affidavit  that  "the 
cause  of  action  arose  in  the  latter  county,  and 
not  elsewhere,  and  that  the  attendance  of  a 
large  number  of  witnesses,  on  his  part,  would 
be  necessary  at  the  trial,  all  of  whom  resided 
in  Montgomery  and  its  contiguous  county, 
Herkimer." 

The  plaintiff,  to  retain  the  venue  where  he 
had  laid  it,  swore,  "  that  some  of  the  slander- 
ous words,  for  which  he  instituted  this  suit, 
were  spoken  of  him,  as  he  verily  believes,  and 
has  been  informed,  in  relation  to  his  public 
capacity  as  canvasser  of  an  election  for  sen- 
ators for  the  western  district  ;  that  the  de- 
fendant is  classed  among  those  whose  political 
opinions  are  different  from  his  own  ;  and  that, 
on  account  of  the  violent  party  spirit  which 
prevails  in  Montgomery,  he  believes  an  impar- 
tial trial  cannot  be  there  had." 

Per  Curiam.  We  do  not  think  the  plaintiff 
entitled  to  retain  the  venue  in  Albany.  The 
court  will  not  presume  that  an  impartial  trial 
cannot  be  had,  merely  because  the  parties 
differ  in  politics,  and  a  violent  party  spirit 
prevails  in  Montgomery.  If  the  plaintiff  had 
stated  that  the  inhabitants  of  that  county  had 
generally  prejudged  the  question  ;  or  were 
particularly  interested  in  it  ;  or  that,  for  cer- 
tain reasons,  they  entertained  a  prejudice 
against  him  ;  or,  that  the  defendant  was  a  per- 
son of  uncommon  influence,  it  might  have 
altered  the  case.  It  does  not  follow,  that  be- 
cause some  of  the  words  were  spoken  of  him 
as  canvasser  of  an  election  for  the  western 
district,  that  the  inhabitants  of  Montgomery 
will  be  more  partial  than  those  of  any  other 
county,  for  in  the  event  of  such  an  election, 
the  citizens  of  the  whole  State  have  nearly  the 
same  interest.  If  violence  of  party  spirit 
(which  in  free  governments  will  always  rise  to> 
a  certain  degree)  be  a  reason  for  changing  a 
venue  between  suitors  of  various  political  sen- 
timents, there  will  be  no  end  to  applications  of 
this  kind,  and  after  all,  where  will  a  county  be 
found  entirely  free  of  it  ?  We  hope  that  no- 
difference  of  this  kind  will  ever  influence  de- 
liberations within  a  court  of  justice,  or  pre- 


porter,  or  of  the  press,  the  case  is  so  far  unimpeach- 
able ;  for  the  declaration  should  have  negatived  the 
license.  Livingston,  J..  states  as  necessary  to  be 
done,  what  was  done  in  Picket  v.  Weaver ;  a  speci- 
fication of  the  liquor ;  but  adds  hy/pothetically  the 
negativing  the  liquors  in  the  proviso;  which,  in 
truth,  was  unnecessary,  as  is  decided  in  Bennett  v. 
Hurd.  3  Johns.  Rep.,  438.  What,  then,  does  the  case 
of  Blasdell  v.  Hewitt,  determine?  1st.  That  in  a 
qnti  torn  action  under  the  above  statute,  as  a  moiety 
of  the  penalty  is  given  to  the  overseers  of  the  poor 
where  the  offense  is  committed,  the  declaration  must 
allege  the  place  to  give  a  title  to  the  plaintiffs,  2d. 
That  for  the  same  reason,  time  and  place  are  neces- 
sary. 3d.  That  as  the  enacting  clause  specifies  a 
qualification  which  would  discharge  from  the  pen- 
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alty,  that  qualification  must  be  negatived.  4th . 
That  the  liquor  should  be  particularized  with  a  duhi- 
tatur  as  to  the  negation  of  those  liquors  mentioned 
in  the  proviso. 

It  is  hoped  that  the  preceding  elucidation  will  clear 
the  case  of  Blasdell  v.  Hewitt  from  the  obloquy 
which,  it  is  conceived,  has  been  rather  unjustly  cast 
upon  it.  The  opinion  of  the  judges  are,  with  the  ex- 
ception of  the  word  "  proviso,"  certainly  reported 
as  pronounced ;  and  it  is  presumed  the  case  is  not 
the  less  law,  because  three  or  four  reasons  warrant 
the  Judgment. 

With  respect  to  the  complaint  in  a  justice's  court, 
see  Code  of  Proceedure,  sec.  64;  Waterman's 
Treatise  on  the  Powers  and  Duties  of  Justices  of 
the  Peace  in  the  State  of  New  York,  pp.  85,  86. 
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BOWNE,  ETC.,  v.  SHAW. 


488 


vent  the  decision  of  any  controversy  on  its  real 
merits.1 

Venue  changed. 


488*]  *BOWNE,  Surviving  Partner  of 

BOWNE  &  EMBKEE,  v.  SHAW. 
THE  SAME  v.   NEILSON  AND  BUNKER. 

1.  Marine  Insurance — Warranty  Against  Con- 
traband— Knowledge  of  Parties.  2.  Id. — He- 
turn  of  Premium — Action  for — Proper  Par- 
ties— Defendant. 

If  both  insurer  and  insured  on  lawful  goods,  in 
a  policy  containing  the  usual  clause  of  warranty 
against  contraband,  know  there  is  contraband  on 
board,  the  warranty  against  loss  under  the  clause 
against  illicit  trade  and  contraband  of  war  will  ap- 
ply only  to  the  goods  insured. 

The  suit  for  a  return  of  premium  must  be  against 
the  underwriter,  not  the  broker,  though  the  as- 
sured be  themselves  underwriters  and  the  broker 
employed  by  both  parties. 

rPHESE  were  two  actions  on  a  policy  of  as- 
J-  surance  on  the  cargo  of  the  schooner 
Polly,  in  which  verdicts  were  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court 
on  a  case  made,  with  liberty  to  turn  the  same 
into  a  special  verdict. 

The  only  question  in  the  first  cause  was  on 
the  effect  of  the  warranty  against  loss,  "by 
capture,  or  detention  for  or  on  account  of  any 
illicit  trade,  or  trade  in  articles  contraband  of 
war." 

The  facts  were  shortly  these ;  the  property 
Insured,  no  part  of  which  was  contraband, 
really  belonged  to  the  plaintiff  and  his  de- 
ceased partner,  who  were  also  owners  of  the 
schooner.  They,  however,  as  agents  for 
Joseph  M.  Stansbury,  shipped  on  his  account, 
in  the  same  vessel,  other  articles  which  were 
contraband,  and  Embree  even  made  out  the 
invoice  in  his  own  handwriting.  The  differ- 
ence of  premium  between  contraband  and 
other  goods  for  that  voyage,  was  twenty-one 
per  cent.  At  the  time,  however,  of  subscribing 
the  policy,  Shaw  knew  there  were  contraband 
articles  on  board :  Neilson  and  Bunker  did 
not ;  and,  as  soon  as  they  did  know  it,  insisted 
on  being  discharged  from  the  policy.  This 
the  plaintiff  agreed  to  do,  but  did  not  erase  their 
names  from  the  instrument.  The  vessel  was 
taken,  and,  together  with  her  cargo,  con- 
demned as  lawful  prize.  In  promulging  the 
sentence,  on  the  13th  of  December,  1800,  the 
judge  rested  himself  on  the  general  interest  of 
the  plaintiff  in  the  contraband.  This  he  in- 
ferred from  its  appearing  that  Stansbury  was 

1.— That  the  disposition  of  the  inhabitants  of  the 
county  is  unfavorable  to  turnpikes,  is  no  cause  for 
changing  the  venue  in  a  turnpike  cause.  New 
Windsor  Turnpike  Company  v.  Wilson,  3  Caines' 
Rep.,  127.  Nor  in  a  ca,use  by  a  corporation  of  a  city, 
the  interest  of  the  citizens,  merely  as  being  such 
(Corporation  of  New  York  v.  Dawson,  Caines  Prac., 
129),  nor  that  one  of  the  parties  to  the  suit  is  sheriff 
of  the  county.  Baker  <fc  Sloane  v.  Sleight,  2  Caines' 
Bep.,  46 ;  see  owte,  p. 4,  «..  and  123,  n. 

See  also  Messenger  v.  Holmes,  12  Wend.,  203 ;  The 
People  v.  Webb,  1  Hill,  179 ;  The  People  v.  Vermil- 
yea,  7  Cow.,  108 ;  Bowman  v.  Ely,  2  Wend.,  250 ;  Scott 
v.  Gibbs,  2  J.  C.,  116. 
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part  owner  of  the  vessel  in  the  September  pre- 
ceding, and  there  being  no  evidence  of  his 
having  ever  alienated  his  share.  He  also  re- 
lied on  the  invoice  of  the  contraband  being  in 
the  handwriting  of  Embree.  It  was,  how- 
ever, admitted  that  the  plaintiff  had  not,  either 
directly,  or  indirectly,  any  interest  in  the  con- 
traband articles. 

In  the  case  against  Neilson  and  Bunker,  the 
return  of  premium  was  the  sole  object  of  the 
suit.  The  defendants  contending  the  broker 
was  as  much  the  debtor  for  the  premium  to 
the  assured  as  the  assurer,  and,  therefore,  the 
action  improperly  *brought  against  [*49O 
them.  The  facts  on  this  point"  are  fully  de- 
tailed in  the  opinion  of  the  court. 

Mr.  Hoffman,  for  the  plaintiffs.  The  court 
is  called  on  to  say  whether  the  warranty  is 
confined  to  the  goods  insured  by  the  policy, 
or  shall  be  considered  so  extensive  as  to  guard 
against  all  losses,  whatsoever  they  may  be, 
arising  from  any  article  on  board  which  may 
be  contraband.  There  is  no  position  of  law 
more  known,  or  more  acted  on,  than  this ;  the 
mere  letter  of  a  contract  is  not  to  be  the  rule 
of  exposition.  It  is  to  be  construed  according 
to  the  spirit,  and  expounded  according  to  the 
intent.  If  so,  though  the  words  be  large 
enough  to  cover  all  goods,  we  may  examine 
into  the  intent,  which  cannot  be  better  done 
than  by  inquiring  into  the  reason  of  introduc- 
ing this  clause ;  the  mischief  it  was  meant  to 
redress,  and  the  remedy  it  was  designed  to 
afford.  It  owes  its  origin  to  Seton,  Maitland 
&  Co.  They  insured  contraband  merchan- 
dize, without  communicating  its  nature,  and 
this  court  decided  a  neuter  need  not  avow  the 
quality  of  shipment,  all  goods  being  to  him 
lawful  trade.2  To  communicate  to  the  under- 
writer the  particular  species  of  commodity 
shipped,  and  yet  to  warrant  only  as  to  that 
commodity,  was  the  clause  introduced  into 
our  policies.  The  conduct  of  Neilson  and 
Bunker  show  this  construction  ought  to  be 
adopted.  On  being  informed  there  were  con- 
traband articles  on  board,  they  desired  to  be 
released  from  their  responsibility ;  this  was 
unnecessary  if  the  warranty  covered  those 
articles.  The  generality  of  the  construction 
is  against  it.  An  importer  must  warrant 
against  transactions  and  parties  thousands  of 
miles  distant,  and  always  in  the  dark.  This 
would  destroy  insurance  itself.  Besides,  Shaw 
underwrote  with  a  knowledge  of  all  the  cir- 
cumstances, and  must  be  presumed  to  have 
taken  the  risk  of  consequences  from  contra- 
band articles  on  himself.  Our  construction, 
therefore,  as  to  him,  must  prevail. 

Messrs  Pendleton  and  Harison,  contra.  The 
intention  of  introducing  the  clause,  on  the 
construction  of  which  the  whole  of  this  con- 
troversy depends,  was  to  relieve  the  under- 
writer from  his  general  liability.  It  was  an 
exception  from  what  was  considered  as  the 
effect  of  the  policy.  Being  so,  the  exception 
*must  be  co-extensive  with  the  effect.  [*49 1 
The  words,  also,  used  for  this  purpose,  are 
equally  large.  They  are,  "for  or  on  account 
of  any  illicit  or  prohibited  trade."  But,  in 
deciding  the  present  case  it  is  not  necessary  to 

2.— The  case  alluded  to  is  Seton,  Maitand  &  Co.  v. 
Law,  since  reported  in  1  Johns.  Cas.,  1. 
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determine  the  universal  operation  of  the  clause 
in  question.  The  plaintiff  here  was  owner  of 
the  vessel.  He  is  presumed  connusant  of  all 
that  comes  on  board.  By  the  old  maritime 
law,  his  vessel  was  liable  to  confiscation  for 
having  contraband  on  board,  merely  from  the 
circumstance  of  his  supposed  knowledge. 
This,  on  general  principles,  would  affect  the 
cargo  which  belonged  to  him,  because  the 
taint  of  contraband  is  communicated  wherever 
there  is  privity.1  It  is  only  in  modern  days 
that  we  have  had  the  rule  relaxed,  but  that 
is  only  when  actual  knowledge  is  not  proved. 
Here  the  reverse  is  the  case,  and  the  circum- 
stance of  the  plaintiff's  partner  having  written 
out  the  invoice,  was  a  principal  ingredient  in 
causing  the  condemnation.  In  the  case  of 
Neilson  and  Bunker,  allowing  the  plaintiff  en- 
titled to  recover,  it  must  be  from  the  broker, 
and  not  from  the  defendants. 

Mr.  Hamilton,  in  reply.  It  is  contrary  to 
the  principles  of  a  warranty,  that  it  should 
extend  to  all  things.  It  can  relate  only  to  the 
subject  matter  insured.  When  we  warrant  of 
a  certain  thing,  we  warrant  of  that  thing  alone. 
When  we  warrant  against  acts,  we  may  war- 
rant against  the  acts  of  all  the  world.  The 
intent  of  the  clause  cannot  be  doubted.  It 
was  framed  by  myself  to  t.void  the  construc- 
tion contended  for  on  the  other  side,  and  to 
confine  the  operation  of  it  simply  to  the  article 
insured.  I  have  heard  that  every  new  clause 
in  an  instrument  is  but  a  fertile  source  of  liti- 
gation, and  it  is  with  regret  I  find  in  my- 
self a  personal  verification  of  the  truth  of  the 
remark.  But  whatever  may  be  the  construc- 
tion of  the  effect  of  the  warranty,  it  cannot 
touch  the  present  case,  because  all  was  known 
to  the  defendant.  I  cannot,  however,  agree 
that  the  operation  of  the  clause  is  to  be  differ- 
ent against  different  persons.  The  rule  of 
law  must  be  the  same  as  to  all. 

LEWIS,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  question  between  the  parties  of  the  suit 
against  Shaw  arises  upon  the  warranty  against 
loss  by  capture  or  detention  for  trading  in 
articles  contraband  of  war.  The  effect  which 
contraband  shall  have  upon  lawful  goods 
492*]  when  going  to  *the  port  Of  a  bellig- 
erent, would  be  here  a  proper  subject  of  in- 
quiry, had  the  fact  of  the  Polly's  carrying 
such  contraband  been  secreted  from  the  in- 
surer at  the  time  of  subscribing  the  policy. 
But  it  is  stated  in  the  case  that  the  circum- 
stance was  within  his  knowledge.  It  is,  there- 
fore, only  necessary  to  inquire  into  the  under- 
standing the  parties  had  of  the  contract  they 
entered  into.  The  goods  covered  by  the  policy 
on  which  this  suit  is  brought  were  lawful, 
and  insured  at  a  premium  of  nine  per  cent. 
Certain  contraband  articles  were  shipped  in 
the  same  vessel  by  the  plaintiffs  as  agents,  and 
insured  at  the  premium  of  thirty  per  cent. 
With  a  knowledge  of  this  fact,  the  defendant 
subscribed  the  policy,  and  as  both  parties 
must  be  presumed  equally  acquainted  with 
the  law  upon  the  subject,  he,  doubtless  took 
the  risk  of  all  the  consequences  that  might  re- 

1.— See  the  case  of  The  Franklin,  3  Rob.  Ad.  Rep., 
217,  and  the  note  there,  p.  221,  a,  where  this  point  is 
ably  treated. 
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suit  to  the  lawful  from  the  illicit  goods  :  the 
warranty  extending,  in  the  understanding,  of 
the  parties,  to  the  goods  only  which  were  the 
subject  of  the  policy.9 

We  are,  therefore,  of  opinion,  the  plaintiff 
is  entitled  to  recover  as  for  a  total  loss. 

In  the  case  of  the  same  plaintiff  against 
Neilson  and  Bunker,  we  think  the  former  en- 
titled to  a  return  of  premium.  The  broker 
who  held  funds  of  both  parties,  debited  the 
plaintiff  in  account,  with  the  whole  amount  of 
the  premium  due  on  the  policy,  and  credited 
the  defendants  for  their  proportion.  In  May, 
1801,  he  settled  with  the  plaintiff,  and  paid 
him  a  balance  which  did  not  include  the 
premium  in  question.  On  two  several  ac- 
counts rendered  the  defendants,  the  amount 
of  premium  still  stood  to  their  credit.  And 
although  a  balance  in  their  favor  has  always 
lain  in  the  hands  of  the  broker  to  a  greater 
amount  than  the  premium,  it  does  not  ap- 
pear to  have  been  left  there  for  the  purpose  of 
repayment  to  the  plaintiff.  No  authority  for 
this  purpose  has  ever  been  given,  and  the  de- 
fendants must  be  considered  as  still  withhold- 
ing it  from  the  plaintiffs. 

Judgment  for  the  plaintiffs,  in  both  suits. 
Cited  in— 12  Wend.,  466 ;  15  Wend.,  13. 


DE  PEYSTER  AND  CHARLTON 


GARDNER. 

Marine  Insurance  —  On  Commission  —  War- 
ranty against  Contraband— Assured,  Captain 
and  Consignee  of  Illicit  Article*. 

In  a  policy  on  commissions  on  lawful  goods,  the 
warranty  against  contraband  is  not  broken,  though 
the  assured  be  captain,  and  consignee  of  illicit  arti- 
cles shipped  on  board  without  the  knowledge  of 
the  underwriter." 

ON  error  from  the  Mayor's  Court,  upon  a 
judgment     rendered     against    the    now 
plaintiffs. 

*By  the  special  verdict,  it  appeared  [*493 
the  insurance  was  effected  on  the  commissions 
of  the  defendant  on  "  lawful  goods"  consigned 
to  him,  shipped  in  the  same  vessel,  and  for  the 
same  voyage,  as  were  mentioned  in  the  pre- 
ceding cases  against  Shaw  and  against  Neilson 
and  Bunker.  The  defendant  was  also  con- 
signee of  the  contraband  goods  of  Stansbury, 
and  master  of  the  Polly  ;  but  the  commissions 
on  the  contraband  were  not  insured.  It  did 
not  appear  that  the  now  plaintiffs  knew  any 
contraband  was  on  board.  In  other  respects, 
the  facts  correspond  with  those  in  Brown  v. 
Shaw. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court : 

The  assured  in  this  policy,  has,  certainly, 
made  out  a  case  of  more  favor  than  the  one  we 
have  just  disposed  of  ;  for  he  was  not  owner, 
but  only  master  of  the  Polly,  and  therefore, 


2.— See  Suckley  v.  Delafleld,  2  Caines'  Rep.,  222, 
and  note. 
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could  not  refuse  to  take  the  goods  of  Stans- 
bury  ;  nor  had  his  interest,  or  agency,  any  in- 
fluence on  the  confiscation.  The  judgment  of 
the  court  below  must  therefore,  be  affirmed 
with  double  costs. 

Judgment  affirmed. 


JACKSON,  ex  dem.  STARING, 

v. 
DEFENDORF. 

Deed — Amount    of  Land — Reference  to  Map. 

If  a  lot  be  granted  by  deed,  and  its  number  speci- 
fied with  a  reference  to  a  map,  the  whole  lot  will 
pass  by  the  deed,  though  it  there  be  mentioned^as 
containing  fewer  acres  than  It  absolutely  does.| 

THIS  was  an  ejectment  to  recover  lands  in 
the  County  of  Herkimer. 
The  plaintiff,  in  support  of  his  title,  ad- 
duced a  deed  to  his  lessor,  by  which  Nicholas 
Staring  granted  to  him  one  certain  lot  of  land, 
distinguished  by  the  name  of  lot  No.  10,  in 
the  new  patent,  in  the  second  tract,  on  the 
south  side  of  the  Mohawk  River,  "butted, 
bounded,  and  described,  as  can  be  more  fully 
made  to  appear  by  a  map  of  the  said  patent, 
the  said  lot  No.  10  said  to  contain  two  hun- 
dred acres,  more  or  less."  The  deed  then 
went  on  specifying  thss  "said  two  hundred 
acres"  in  the  habenduem,  covenant  of  seisin, 
and  clause  of  warranty.  It  appearing,  how- 
ever, that  lot  No.  10  contained  more  than 
two  hundred  acres,  the  judge  at  the  circuit  or- 
dered a  nonsuit  to  be  entered.  Application 
was  now  made  to  set  aside  this  nonsuit ;  and 
the  only  question  was,  whether  the  deed 
would  carry  the  whole  lot,  as  it  contained 
more  than  two  hundred  acres. 


Per  Curiam.  The  intent  was  to  convey  the 
whole  lot.  It  referred  to  the  map. '  When  the 
quantity  of  acres  is  mentioned,  *it  is  P494 
only  as  descriptive  of  the  lot  according  to 
common  acceptation.  The  nonsuit  must  be 
set  aside. 

Nonsuit  set  aside. 


Distinguished— 2  Johns.,  43. 

Cited  m— 5  Cow.,  374 ;  6  Cow.,  717 ;  3  Barb.,  354. 


REGUL^E   GENERALE8. 

ARDERED,  that  in  future  the  days  for  non- 
\J  enumerated  motions  be  Monday  and  Thurs- 
day, in  the  first  week  of  term,  and  Friday,  in 
the  second  week. 

N.  B.  This  alteration  was  occasioned  by 
the  late  act  of  the  Legislature  fixing  the  terms 
of  this  court,  in  consequence  of  which,  Thurs- 
day is  become  the  quarto  die  post  *  The  rules 
of  October,  1801,  and  July,  1802,  are  there- 
fore, annulled. 

ORDERED,  that  every  person  who  shall 
have  regularly  pursued  juridical  studies, 
under  the  direction  or  instruction  of  a 
professor  or  counselor  at  law,  for  four 
years,  within  this  State,  or  shall  have 
been  admitted  to  the  degree  of  counselor 
at  law  in  any  other  of  the  United  States, 
and  practised  with  reputation,  as  such,  for 
four  years  in  such  State,  shall  be  entitled 
to  a  license  to  practise  as  counsel  in  this 
court ;  and  that  the  second  rule  of  October 
Term,  1797,  be  annulled.3 

In  this  vacation  Mr.  Justice  Radcliff  resigned 
his  seat  on  the  bench. 


1. — Where  lands  had  been  settled  under  a  survey 
by  a  deputy  from  the  Surveyor-General,  but  upon 
a  wrong  line,  and  the  patents  for  those  lands,  with- 
out specifying  metes  and  bounds,  courses  or  lines, 
but  described  them  by  a  reference  to  a  map  in  the 
office  of  the  Secretary  of  State  "  as  there  known 
and  distinguished,"  it  was  ruled  that  the  location 
should  be  corrected  by  the  map  refered  to.  Jack- 
son v.  Hunter,  1  Johns.  Rep.,  495.  The  words  "  more 
or  less"  are  held  to  be  matter  of  mere  description  ; 
therefore,  if  a  man  convey  his  land  specifying  the 
quantity  100  acres  "  be  it  more  or  less,"  if  it  turn 
out  only  60  acres,  even  equity  will  not  relieve  the 
vendee,  for  it  is  his  own  laches.  Anon.,  2  Freem., 
106.  So  if  lands  be  mentioned  in  a  conveyance  as 
containing  so  many  acres,  "  by  estimation,"  for  a 
small  quantity  over,  the  purchaser  is  not  liable,  nor 
the  vendor  for  a  small  deficiency.  Sir  Cloudsley 
Shovel  v.  Bogan,  2  Eq.  Ca.  Ab.,  688,  pi.  1.  How 
much  will  be  covered  by  the  words  "  more  or  less  "  is 
not  accurately  defined.  In  a  lease  of  ten  acres  if 
they  fall  short  three,  the  lessee,  it  is  said,  must  be 
content.  Day  v.  Fin,  Owen,  133.  On  the  other 

CATNES'  REPS.,  1. 


hand,  if  it  specify  the  land  by  name,  and  add  "  con- 
taining 10  acres,"  when  in  truth  it  contains  20,  the 
whole  will  pass.  Thetford  v.  Thetford,  Savil, 
114.  We  have  ruled  that  a  conveyance  of  a  lot  by 
name,  "  as  said  to  contain  600  acres,  be  the  same 
more  or  less,"  is  a  performance  of  the  condition  of 
a  bond  to  convey  that  lot  "containing  600"  acres, 
though  the  lot  fell  short  125  acres.  Mann  &  Toles 
v.  Pearson,  2  Johns.  Rep.,  37.  Note,  the  considera- 
tion money  paid  was  a  gross  sum,  not  a  certain 
sum,  at  and  alter  the  rate  of  so  much  per  acre. 

See  also  Van  Wyck  v.  Wright,  18  Wend.,  157 ;  Root 
v.Puff,  3  Barb.  Sup.  C.  Rep.,  S53;  Luce  v.  Carlev, 
24  Wend.,  451 ;  Lush  v.  Druse,  4  Wend.,  313 ;  Jack- 
son v.  McConnell,  19  Wend.,  175 ;  Jackson  v.  Banen- 
ger,  15  J.  R.,  471 ;  Mann  v.  Pearson,  2  J.  R.,  37. 

2. — See  to  the  same  effect  Rule  36  of  the  Supreme 
Court. 

3.— No  person  other  than  a  natural-born,  or 
naturalized  citizen  of  the  United  States,  shall  be 
admitted  as  a  counselor  or  attorney  of  this  court. 
Rule  of  August,  1806. 


END  OF  NOVEMBER  TERM. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


OP  THE 


STATE   OF  NEW  YORK 


FEBRUARY  TERM,  IN  THE  TWENTY-EIGHTH  YEAR  OF  OUR  INDEPENDENCE. 


ATTERBURY  t>.  TELLER,  JTJN. 

Failure  to  Declare — Non  Pros — Judgment  by 
Default — Assessments  of  Damages  —  Setting 
Aside — Costs — Second  Action. 

In  an  action  on  a  promissoty  note,  if,  in  conse- 
quence of  the  plaintiff's  attorney  having-  no  agent 
in  Albany,  the  suit  be  non  prossed  there  for  want  of 
declaring:,  and  judgment  by  default  be  obtained  in 
New  York,  and  the  damages  assessed  by  the  clerk 
indorsed  on  the  note,  the  court  will,  when  the  costs 
of  non  pross  have  been  paid,  and  the  judgment  in 
New  York  vacated,  order  the  damages  assessed  and 
indorsed  to  be  struck  out,  that  the  plaintiff  may,  in 
a.  second  action,  proceed  to  trial  without  any  em- 
barrassment from  the  former  proceedings. 

THIS  was  an  action  on  two  promissory  notes, 
on  which  the  clerk  had  assessed  damages. 
A  former  suit  had  been  brought  on  the  same 
notes  which  were  the  foundation  of  the  pres- 
ent action.  The  attorney  for  the  plaintiff 
lived  in  New  York,  and  had  not  any  agent  in 
Albany,  near  to  which  the  attorney  of  the 
defendant  resided.  Whilst  the  plaintiff's  at- 
torney was  proceeding  in  New  York  to  obtain 
judgment,  the  defendant's  attorney  placed  up, 
in  the  clerks  office  in  Albany,  the  usual  notice 
of  appearance,  and  of  a  rule  to  declare,  after 
the  expiration  of  which,  no  declaration  having 
l>een  received,  the  defendant,  after  the  regular 
affidavit  of  due  service,  entered  a  non  pros  for 
not  declaring.  During  these  transactions  in 
Albany,  the  plaintiff  went  on  in  New  York, 
and  there  obtained,  subsequent  to  the  entry  of 
4O6*J  non  pros  in  Albany,  a  judgment  *by 
default ;  after  which  the  clerk  of  the  court 
duly  assessed  damages,  and  indorsed  the 
amounts  on  the  respective  notes.  The  attor- 
ney on  record  for  the  plaintiff  having  been 
changed,  the  present  attorney  discovered  the 
above  circumstances,  and  as  the  judgment  of 
non  pros  had  been  entered  in  consequence  of 
the  original  attorney  for  the  plaintiff  not  hav- 
ing had  an  agent  in  Albany,  he  paid  the  defend- 
ant's attorney  the  costs  of  non  pros,  and  agreed 
to  vacate  his  own  judgment,  which  was  ac- 
cordingly done. 
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A  second  action  being  now  commenced,  the 
plaintiff  was  apprehensive  that  the  assessment 
of  damages  under  the  first  might  be  made 
use  of  on  the  trial,  as  a  species  of  judgment 
already  recovered. 

Mr.  Pendleton,  on  affidavits  containing  the 
above  facts,  moved  for  liberty  to  strike  out 
the  assessment  indorsed,  and  proceed  to  trial 
on  the  merits,  in  the  same  manner  as  if  the 
damages  had  never  been  assessed. 

Mr.  Van  Antwerp  resisted  the  motion,  rely- 
ing on  the  assessment  being  conclusive  as  to 
the  amount. 

Per  Curiam.  Take  the  effect  of  your  mo- 
tion, with  costs  of  this  application  to  be  paid 
by  the  defendant. 

Motion  granted. 


JACKSON,  ex  dem.  SMITH,  v.  HAMMOND. 

Lost  of  Original  Record — Affidavit — Filing  of 
New — Execution. 

New  nisi  prius  record  allowed  to  be  filed,  and  a 
posted  indorsed  thereon,  according  to  judgment  of 
six  years  antecedent,  and  execution  thereon,  upon 
affidavits  showing  the  probable  loss  of  the  original. 

IN  the  cause,  on  an  affidavit  stating  a  verdict 
having  been,  in  1792,  taken  for  the  plaint- 
iff, subject  to  the  opinion  of  the  court,  on  a 
case  agreed  on  between  the  parties,  on  which, 
judgment  had  been  given,  in  1798,  for  the 
plaintiff  ;  and  also,  that  the  nisi  prius  record 
and  issue  roll  were  not  to  be  found  in  the 
office  of  the  clerk  of  this  court,  nor  the  nisi 
prius  record  among  the  papers  of  the  clerk  of 
the  circuit  in  which  the  cause  was  tried,  and 
if  left  with  the  plaintiff's  attorney,  had  been 
burnt1  or  lost. 

1.— A  n.  fa.  having,  after  levy  upon  it,  being  ac- 
cidentally burnt  in  the  house  of  a  deputy  sheriff, 
the  court  ordered  a  new  .#./«.  to  be  made  out  and 
delivered  to  the  shriff.  White  v.  Lovejoy,  3 
Johns.  Rep.,  448. 
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Leave  was  given  to  make  up  and  file  a  new 
nisi  prius  record,  with  a  posted  to  be  indorsed 
thereon,  conformable  to  the  minute  of  the 
trial,  and  also  to  enter  upjudgment  and  issue 
execution  for  the  sheriff,  according  to  the 
opinion  of  the  court  in  1798. 

No  opposition. 


Cited  in-1  N.  Y.,  173. 


497*]  *GRAHAM  v.  WOODHULL. 

Slander  —  Perjury  —  Justification  —  Absence  of 
Witness  —  Amendment  —  Costs. 

In  slander,  for  saying  of  the  plaintiff  that  he  was 
perjured,  and  a  partictular  perjury  pleaded  in  justi- 
fication, the  court  will,  on  affidavit  of  the  absence 
of  the  witness  by  whom  it  was  to  be  proved,  give 
leave  to  amend  by  pleading  another  perjury,  on 
payment  of  costs. 


was  an  action  brought  against  the 
-  defendant  for  saying  that  the  plaintiff 
had  been  guilty  of  perjury.  To  this  the  de- 
fendant had  pleaded  the  general  issue,  and  a 
justification,  setting  forth  a  particular  perjury 
committed  in  an  examination  before  Thomas 
Cooper,  Esq.,  one  of  the  masters  in  chancery. 

Mr.  Hoffman  moved  for  liberty  to  plead  an- 
other plea,  or  to  give  notice  of  special  matter, 
to  be  given  in  evidence  on  the  general  issue,  in 
addition  to  the  pleas  already  pleaded.  The 
application  was  founded  on  an  affidavit  stating 
the  above  facts,  and  also  that  the  pleas  were 
delivered  in  August  last,  and  issue  soon  after 
joined  :  that  at  the  time  of  pleading  the  above 
pleas,  one  Gleeson,  who  could  have  proved  the 
truth  of  the  above  justification,  was  in  New 
York,  or  its  vicinity,  and  the  defendant  relied 
on  being  able  to  produce  him  at  the  trial  :  but, 
that  since  that  time  Gleeson  had  quitted  this 
State,  and  was  gone,  the  defendant  knew  not 
whither  ;  that  the  charge  of  perjury  was  true, 
and  that,  under  the  idea  of  being  able  to  have 
the  benefit  of  Gleeson's  evidence,  the  defend- 
ant had  not  given  notice  of  justifying  by 
proof  of  another  perjury  by  the  plaintiff  be- 
fore the  recorder  of  New  York,  on  an  applica- 
tion for  relief  under  the  insolvent  law. 

Mr.  Bogerl,  contra.  The  defendant's  plea  of 
justification  is  confined  tothat  before  the  master. 
The  other  may.  even  allowing  it  to  be  true,  have 
taken  place  long  since.  The  question,  there- 
fore, is,  whether  the  court  will  allow  a  sub- 
sequent perjury,  admitting  it  to  have  been 
committed,  to  justify  a  former  charge  of  per- 
jury. This  is  an  action  of  slander,  and  out  of 
the  general  rule  of  amending  and  adding  pleas. 

Mr.  Hoffman,  in  reply.  The  declaration  is 
general  ;  and,  for  anything  that  appears,  both 
perjuries  might  have  preceded  the  action,  nay, 
contemporaneous,  as  they  might  be  irf  rela- 
tion to  the  same  discharge.  We  only  ask  to 
amend  on  the  usual  terms  of  paying  costs. 

After  some  little  conversation  on  the  bench, 
in  which  it  was  conceived  this  practice  might 
possibly  lead  to  hunting  for  instances  of  per- 
jury, the  court  granted  the  motion,  on 
242 


*payment  of  costs,  saying  they  could  [*4O8 
not  make  any  distinction  between  actions  of 
slander  and  other  cases.1 

Motion  granted. 
Cited  in-5  Rob.,  628. 


SPENCER  «.  SAMPSON 

Libel — Struck  Jury. 

If  a  cause  be  important,  or  intricate,  it  is  cause- 
for  a  struck  jury. 

In  actions  for  words  to  obtainlit,  the  truth  ought  • 
to  be  denied,  and  the  cause  at  issue,  ut  semb. 

THIS  was  an  application,  on  the  part  of  the 
plaintiff,  for  a  struck  jury,  in  an  action 
on  the  case  for  a  libel. 

The  affidavit  on  which  it  was  founded 
stated,  that  the  words  spoken  of  the  plaintiff 
were  concerning  him  in  his  official  character 
as  Attorney -General,  were  false,  and  that  the 
cause  was  at  issue. 

Mr.  W.  W.  Van  Ness  opposed  the  motion, 
and  urged,  that  to  entitle  to  a  struck  jury  the- 
cause  ought  to  be  important  and  intricate ;. 
that  though  he  might  allow  the  importance  of 
every  cause  relating  to  character,  yet  its  in- 
tricacy he  must  deny,  and  both  these  circum- 
stances are  necessary  by  our  statute. 

Per  Curiam.    The  words  of  our  statute  are,, 
"intricate  or  important."    It  is  of  great  con 
sequence  to  this  court  to  protect  its  officers, 
and  those  of  the  public,  in  the  discharge  of 
their  duty.     Take  your  rule." 

Rule  for  struck  jury. 

Cited  in— 4  Johns.,  491 ;  3  Wend.,  396 ;  17  Abb.,  359  p 
2  Rob.,  649. 

1.— See  Lent  v.  Butler,  3  Cow.,  370;  Williams  v. 
Cooper,  1  Hill.  637. 

2.  The  rule  for  struck  juries,  for  libelous  words- 
on  official  characters  is,  that  they  must  be  spoken 
of  the  party  in  his  official  character.  Van  Vech- 
ten  v.  Hopkins,  2  Johns.  Rep.,  373.  Thomas  v.  Cros- 
well,  4  Johns.  Rep.,  491,  and  the  truth  of  those 
words  denied.  When  these  requisites  are  complied 


NOTE— Struck  or  Special  Jury— When  granted. 

Under  the  statutes  of  some  nf  the  States— among 
them,  Alabama,  Arkansas,  Delaware,  Missouri, 
Ohio  and  Iowa—  a  special  jury  is  granted  on  the  re- 
quest of  either  party. 

In  other  Stales— as,  New  York,  New  Jersey,  Indi- 
ana and  Louisiana — the  court  may  grant  a  special 
Jury  in  important  and  intricate  cases.  Under  the 
New  York  statute  it  has  been  held  that  such  jury 
should  be  granted  only  in  extreme  cases.  Manhat- 
tan Co.  v.  Lydig,  2  Cai.,  380;  8.  C.,  Col.  &  Cai.,  423 ; 
Livingston  v.  Columbian  Ins.  Co.,  2  Cai.,  28;  Anon., 
1  Johns.,  314 ;  Wright  v.  Columbian  Ins.  Co.,  2  Id.,  211 ; 
Stryker  v.  Turnbull,  3  Cai.,  103 ;  Murphy  v.  Kipp,  1 
Duer.,  659;  Poucher  v.  Livingston.  2  Wend.,  296;. 
Patchin  v.  Sands.,  10  Id.,  570 ;  People  v.  McGuirev 
43  How.  Pr.,  67. 

But  see,  Livingston  v.  Smith,  1  Johns.,  141 ;  Harts- 
horn v.  Gelston,  3  Cai.,  84. 

Libels  relating  to  the  official  conduct  of  public  offi- 
cers have  been  held  nf  sufficient  importance  to  warrant 
a  special  jury.  Livingston  v.  Cneetham,  1  Johns., 
61 ;  Van  Vetchen  v.  Hopkins,  2  Id.,  373 ;  Thomas 
v.  Croswell,  4  Id.,  491;  Thomas  v.  Rumsey,  Id., 
482. 

A  special  jury  refused  in  an  action  for  libel  against 
•eign  minister.     Genet  v.   Mitchell,  4   Johns.* 


a  foreign 
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FOOT  v.  CROSWELL. 

Libel  —  Struck  Jury. 

S.  P.  as  last  case,  and  for  want  of  those  circum- 
stances rule  refused. 


was  a  similar  application.  The  affi- 
JL  davit  stated  the  action  to  be  for  libelous 
words  spoken  of  the  plaintiff,  exhibiting  him 
in  an  odious  point  of  view,  as  guilty  of  swind- 
ling ;  that  a  right  determination  was  import- 
ant to  his  character  in  society,  and  issue 
joined. 

Per  Curiam.  The  plaintiff  can  take  noth- 
ing by  his  motion  ;  his  affidavit  is  defective,  in 
not  stating  that  the  words  were  spoken  of  him 
in  his  official  character  of  district  attorney, 
and  in  not  swearing  to  their  falsehood. 

Struck  jury  denied. 

Cited  in—  1  Johns.,  61;  2  Johns.,  373:  4  Johns.. 
491. 


ARDEN  AND  CLOSE 

v. 
RICE,  WHITE  AND  TOWNSEND. 

1.  Demurrer  put  in  for  Delay — Overruling.     2. 
Judgment — Cognovit — In  vacation. 

If  the  court  be  satisfied  a  demurrer  is  put  in 
merely  for  delay,  and  the  opposite  side  has  noticed 
the  demurrant  for  argument,  who  does  not  appear, 
the  demurrer  will  be  overruled,  and  a  rule  for 
judgment  ordered,  the  party  obtaining  it  stating 
himself  ready  to  open  the  rule,  if  good  cause  of 
demurrer,  or  merits,  be  shown.  Judgment  may  be 
entered  upon  a  cognovit  in  vacation. 

Citations— Rule  8,  of  April,  1796 ;  Rule  of  July, 
1796. 

THIS  cause  had  been  noticed  by  the  plaint- 
iffs for  argument,  at  the  last  term,  on  a 
general  demurrer  filed  by  the  defendants  to 
the  declaration  ;  the  court  had,  on  the  state- 
ment of  the  plaintiff's  counsel  that  the  demur- 
rer was  merely  for  delay,  overruled  it,  and 
41)9*1  granted  a  rule  for  judgment,  the  Coun- 
sel pledging  himself  to  open  the  rule  any  day 
on  an  affidavit  of  good  cause  of  demurrer,  or  of 
merits.  On  service  of  the  rule  for  judgment, 
the  defendants  gave  a  cognovit,  on  which  the 
plaintiff  entered  up  his  judgment  in  the  last 
vacation. 

Mr.  Foot  moved  to  set  aside  the  judgment, 
contending  that  it  qpuld  not  be  entered  but 
in  term. 


Some  little  variance  of  opinion  existing  on 
the  bench  respecting  the  practice  on  this  point, 
it  stood  over  till  the  last  day  of  term,  when 
the  court  thus  decided  : 

Per  Curtam.  By  the  8th  rule  of  April, 
1796,  judgment  after  a  default  entered,  may 
be  entered  at  any  time  after  four  days  in  term 
have  intervened.  The  rule  of  July  Term,1796, 
ordering  all  rules  for  judgment  to  be  entered 
in  term,  and  not  in  vacation,  was  abolished  in 
April  Term,  1799,  and  restored  the  first  rule. 
There  is  no  good  reason  why  four  days  in 
term  should  be  given  in  this  case  to  the  de- 
fendants, any  more  than  on  a  warrant  of  attor- 
ney to  confess  judgment. 

The  defendants  take  nothing  by  their  motion. 

SPENCER,  J.,  dissented  on  the  ground  that 
the  practice  has  been  different.1 

Motion  denied. 
Cited  in— 5  Biss.,  23. 


GILCHRIST 

v. 
VAN  WAGENEN  AND  MOORE. 

LAWRENCE  v.  VAN  WAGENEN. 

Attorney's  Application  to  File  Special  Bail  — 
Escape  of  Defendant  on  Single  Bail  —  Insol- 
vency —  Obtaining  Surrender. 

Where  an  attorney  has  b»en,  from  peculiar  cir- 
cumstances, induced  to  authorize  the  sheriff  to  dis- 
charge a  prisoner,  on  a  single  bail,  who  afterwards 
turns  out  insolvent,  the  court  will,  if  no  opposition 
be  made,  aud  the  attorney's  conduct  appeal-  t>ona 
flde,  allow  him,  after  filing  common  bail  under  the 
statute,  to  put  in  special  bail,  for  the  purpose  of  ob- 
taining a  surrender  of  the  defendant's  body,  to 
save  himself  from  liability. 


was  an  application  by  the  attorney  of 
-L     the  plaintiff's,  for  liberty  to  file  special 

1.  Judgment  may  be  entered  in  vacation  as  of  the1 
preceding  term  on  a  warrant  of  attorney  given  in 
that  vacation  to  enter  up  j  udgment  on  a  bond  pay- 
able immediately.  King.  v.  Shaw,  3  Johns.  Rep., 
142.  A  wan-ant  of  attorney  should  also  authorize 
the  entry  as  of  the  proceeding  term,  when  given  in 
vacation.  But  except  in  the  above  cases,  neither 
interlocutory  nor  final  judgment  can  be  entered  in 
vacation.  Hogeboom  v.  Genet,  6  Johns.  Rep.,  325. 
To  enter  a  rule  nisi  for  judgment  on  the  4th  day 
of  term  after  a  verdict,  is  no  violation  of  an  order 
to  stay  proceedings.  Hackley  v.  Hastie  &  Patrick, 
i  3  Johns.  Rep.,  253.  It  may  ba  entered  on  any  day 
I  in  term.  Rose  v.  Rock,  6  Johns.  Rep.,  330. 


with,  a  struck  jury  will  be  granted  in  an  action  by 
an  attorney-general  ( the  case  in  the  text ),  a  dis- 
trict attorney,  Foot  v.  Croswell,  in  the  text,  the 
plaintiff  having  a  subsequent  term  amended  his 
affidavit  (I  Johns.  Rep.,  10 ),  a  recorder,  or  ex  offioto 
director  of  a  banking  company  (  Livingston  v. 
Cheetham.  1  Johns.  Rep.,  61 ),  or  a  member  of  Con- 
gress. Thomas  v.  Rumsey,  4  Johns.  Rep.,  481. 
But  that  the  government  of  the  United  States  is 
concerned,  is  not  a  sufficient  reason  for  a  struck 
jury  (Hartshorn  v.  Gelston.  3  Games'  Rep.,  84),  nor 
that  the  plaintiff,  in  an  action  for  a  liliel,  was  for- 
merly a  resident  minister  from  a  foreign  power,  if 
the  transaction  be  stale,  and  he  long  ago  superseded.  | 
Genet  v.  Mitchell,  4  Johns.  Rep.,  186.  But  in  an  ac- 
tion by  a  turnpike  company  for  opening  a  road  so 
near  to  a  turnpike  as  to  affect  the  tolls,  a  struck 
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jury  will  be  granted  (New  Windsor  Turnpike  Com- 
pany v.  Ellison,  1  Johns.  Rep.,  141).  So,  it  is  said,  if 
the  disposition  of  a  country  l»e  unfavorable  to 
turnpikes  (  New  Windsor  Turnpike  Company  v. 
Wilson,  3  Caines'  Rep.,  127  ),  or  a  town  contributes 
to  the  expenses  of  a  suit  ( Stryker  v.  Turnbull,  3 
Caines'  Rep.,  103 ),  or  in  a  Long  Island  cause  a  right 
of  fishery  be  in  question.  Value  to  the  amount  of 
$18,000  <n  two  suits  have,  on  an  affidavit  of  eminent 
counsel  as  to  the  importance,  been  held  sufficient 
to  wan-ant  a  struck  jury.  Livingston  v.  Smith,  1 
Johns.  Rep.,  141.  But  in  another  case  a  total  loss  of 
$27,(XX)  was  not.  Wright  v.  Col.  Ins.  Co.,  2  Johns. 
Rep.,  211.  So  where  the  sum  was  $1,000,  and  a  com- 
mon jury  had  been  discharged,  because  unable  to 
make  up  their  verdict.  Anon.,  1  Johns.  Rep.,  314. 
See  also  Parker  v.  Livingston,  2  Wend.,  296. 

243 


499 


SUPREME  COURT,  STATE  OF  NEW  YORK, 


I.SIM 


bail  in  both  suits,  to  enable  him  to  surrender 
the  defendant.1 

The  circumstances,  as  disclosed  on  affidavit, 
were  these  :  the  defendant,  Van  Wagenen, 
had  been  arrested  in  both  actions,  one  of  which 
was  for  $4,000.  and  the  other  for  $400,  at  a 
very  late  hour  of  the  night,  and  was  by  the 
officer  who  took  him,  carried  to  the  house  of 
the  plaintiff's  attorney,  who  was  then  in  bed. 
Being  called  up,  the  defendant  requested  him 
to  take  as  bail  one  John  S.  Moore,  who  was  at 
first  refused.  But  on  the  defendant's  repre- 
senting the  distressed  state  his  family  would 
be  in,  and  the  shock  it  would  be  lo  his  credit 
should  he  go  to  jail,  the  attorney,  on  receiving 
faithful  assurances  that  sufficient  bail  should 
be  put  in  by  nine  9  o'clock  the  next  morning, 
5OO*]  agreed  to  accept  *John  S.  Moore  as 
bail  for  that  night,  and  the  defendant  was  ac- 
cordingly suffered  to  go  at  large.  The  defend- 
ant, however,  instead  of  putting  in  satisfactory 
bail,  as  he  had  promised,  went  immediately  on 
board  a  vessel  that  he  owned,  which  was 
bound  for  the  West  Indies,  though  he  knew 
at  the  time  that  Moore,  who  has  since  been  de- 
clared a  bankrupt,  was  then  insolvent.  On 
this  the  plaintiff's  attorney  filed  common  bail 
in  each  of  the  suits,  according  to  the  provis- 
ions of  the  statute ;  but  having  been  threat- 
ened by  the  plaintiffs  with  being  called  on  for 
the  amount  of  their  debts. 

Mr.  Boyd  made  the  application  above  men- 
tioned which,  not  being  opposed,  was  granted. 

Motion  granted. 


Ex-parte  P.  REYNOLDS. 

Possession  —  Turning  out  of  —  Mistake  in  Execut- 
ing Writ  —  Restitution. 

f  If  a  man  be  turned  out  of  possession,  by  a  mistake 
in  executing  a  writ  of  possession  against  him,  in- 
stead of  another,  the  court  will,  on  motion,  grant 
relief,  and  order  restitution. 


was  an  application  for  a  writ  of  resti- 
JL  tution.  The  facts  are  stated  in  the  opin- 
ion of  the  court,  which  was  delivered  by 

SPENCER,  J.  It  appears  by  the  affidavit  of 
the  deponent  (and  the  allegation  is  uncontro- 
verted),  that  in  October  last,  upon  a  writ  of 
Jtabere  facias  possessionem,  issued  out  of  this 
court,  in  the  case  of  Jackson,  ex  dem.  Low,  et  al.  , 
the  deponent  was  turned  out  of  possession  of 
a  house  and  50  acres  of  land,  being  part  of  lot 
No.  37,  in  Romulus,  in  the  County  of  Cayuga  ; 
that  the  possession  held  by  him  was  delivered 
by  the  agent  of  Mr.  Low  ;  that  the  deponent 
was,  prior  to  the  commencement  of  the  eject- 
ment against  James  Reynolds,  in  peaceable 
possession  of  the  land  from  which  he  was  ex- 
pelled ;  that  the  object  of  the  suit  against  James 
Reynolds  was  for  the  recovery  of  different 
lands  which  he  held  on  another  part  of  the  lot, 
and  that  the  two  possessions  were  separate  and 
distinct. 

It  is  a  settled  rule  of  practice,  that  no  tenant 


1.  See  ante,  p.  11,  n.,  and  Van  Rensselaer  v.  Hop- 
kins, 3  CainetT  Rep.,  136,  n. 
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who  was  in  possession  anterior  to  the  com- 
mencement of  an  ejectment,  can  be  dispossess!  (1 
upon  a  judgment  and  writ  of  possession  to 
which  he  is  no  party.  It  is  the  opinion  of  the 
court,  that  Peter  Reynolds  is  entitled  to  relief, 
and  that  a  writ  of  restitution  issue  to  re-instate 
him  in  the  possession  of  the  premises  from 
which  he  has  been  thus  irregularly  ousted. 

Restitution  ordered. 

Cited  in-35  N.  Y.,  479;  14  How.  Pr.,  74;  3  Abb. 

N.  S.,  120. 


*DURKEE 


BRACKETT,  Q.  T. 


[*5O1 


Plaintiff  Witness  in  His  Own  Cause  before  Jus- 
tice of  the  Peace — Certiorari. 

If  a  justice  of  the  peace,  in  a  cause  before  him, 
admit  a  plaintiff  to  be  sworn  and  testify  as  a  wit- 
ness in  his  own  cause,  this  court  will  grant  a  rule, 
or  certiorari,  as  the  party  may  be  advised,  to  have 
that  matter  returned. 

THIS  was  an  application  for  a  rule,  or  cer- 
tiorari,  to  be  directed  to  the  justice  of  the 
peace  before  whom  the  cause  was  tried,  re- 
quiring him  to  certify  whether  Ichabod  Brack- 
ett,  the  plaintiff  before  him,  was  not  by  him 
permitted  to  be  sworn  as  a  witness,  and  testify 
in  his  own  cause. 

Mr.  Hanson  in  support  of  the  motion.  As 
no  bill  of  exceptions  will  lie  in  this  case,8  the 
injury  will  be  without  remedy,  unless  the 
court,  by  virtue  of  their  superintending  juris- 
diction, please  to  interpose.  This  they  have 
authority  to  do  from  their  general  controlling 
power.  This  differs  from  the  applications  to 
return  evidence,  because  there  it  would  be  to 
assume  a  right  to  determine  on  facts,  matters 
cognizable  by  a  jury  alone.  The  granting  of 
a  certiorari  is  not  confined  to  reasons  that  ap- 
pear on  the  record.  In  4  Vin.,  342,  letter  It. 
pi.  7,  tit.  Certiorari,  the  writ  was  allowed,  to 
inquire  whether  the  defendant,  who  had  plead- 
ed his  protection  as  the  king's  servant,  was 
attending  on  the  king  for  his  own  business, 
orthe  king's. 

Mr.  Henry,  contra.  This  is,  in  substance, 
to  bring  up  the  fact :  and  this  court  has  de- 
cided it  will  not  oblige  a  justice  to  return  evi- 
dence.3 4 

2.— 1  Rev.  Laws,  376.  The  words  of  the  act  are, 
"  When  any  one  who  is  impleaded  before  tiny  judges 
or  justices,  doth  allege  an  exception,"  &c.  There- 
fore, quaere  as  to  this,  and  to  see  2  lust.,  427,  2. 

3.— By  Laws  N.  Y.  sess.  28,  April  9th,  1808,  ch.  93, 
sec.  3,  he  must  return  specially  as  to  the  facts  set 
forth  in  the  affidavit  on  which  the  certiorari  is 
granted.  See  Schoonmaker  v.  Trans,  2  Caines'  Rep., 
116. .  See  Code  of  Precedure,  sees.  360,  362. 

4. — In  Church  v.  Hubbart,  on  error  from  the  Dis- 
trict Court  of  Massachusetts  (2  Cranch,  239),  a  ques- 
tion was  suggested  by  Chase,  J.,  whether  a  bill  of  ex- 
ceptions would  lie  to  a  charge  jriven  by  the  judge 
to  the  jury,  unless  on  a  point  upon  which  the  opin- 
ion of  the  court  was  prayed;  doubting  whether  it 
would  within  the  statute  of  Westminster.  Mar- 
shall, Ch.  J.,  thought  it  would,  observing,  that  if 
in  this  country  the  Question  could  not  come  up  by 
a  bill  of  exceptions  from  a  district  court,  the  party 
would  be  without  remedy. 
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Per  Curiam.     Take  your  rule,  or  certiorari, 
as  you  may  be  advised. 

Motion  granted. 


JACKSON,  ex  dem.  HOGEBOOM, 

STILES. 
GRIFFIN,  Tenant  in  Possession. 

Ejectment — Motion  to  set  Aside  Rule  to  Appear 
and  Enter,  &c. — Regularity  Presumed — Stat- 
ute of  Limitations. 

In  ejectment,  on  a  motion  to  set  aside  the  rule  to 
appear  and  enter,  &c.,  if  the  application  be  founded 
on  irregularities  to  be  supported  by  inspection  of 
the  declaration,  &c.,  on  file,  and  the  plaintiff  pro- 
duce affidavit  of  due  service,  &c.,  it  will  be  presumed 
that  all  was  regular,  the  tenants  not  producing1  the 
declarations  and  notices  served,  especially  if,  by 
granting  the  motion,  the  statute  of  limitations 
would  attach. 

Citations— Ante,  500. 

IN  this  and  several  other  actions,  under  de- 
mises from  the  same  lessor,  the  tenants 
moved  to  set  aside  the  rules  which  had  been 
entered  to  appear  and  enter  into  consent  rules, 
or  that  judgment  go  against  the  casual  ejector. 

The  notice  of  motion  stated  that  the  applica- 
tions would  be  grounded  on  an  inspection  of 
the  declarations,  notices,  and  affidavits  on  file. 
by  which  it  would  appear  that  three  of  the 
notices  were  directed  in  blank,  and  one  to 
James  Perkins,  itstead  of  the  tenant,  James 
Kerman. 

Mr.  Harison.  In  ejectment  the  declaration 
is  analogous  to  process,  and  ought,  therefore, 
5O2*]  to  be  governed  by  the  same  *rules.  If 
a  sheriff  were  to  serve  one  man  with  a  writ 
directed  to  another,  it  certainly  would  not  be 
a  legal  service,  and,  in  ejectment,  a  notice  to 
A  is  not  a  notice  to  B.  Kerman  can  never  be 
Perkins.  The  court  will  not  permit  the  pos- 
session of  one  man  to  be  changed  by  proceed- 
ings against  another,  (Ex-parte  Reynolds,  this 
term,  ante,  500.) 

Mr.  Woodworth,  Attorney-General,  read  an 
affidavit,  stating  that  James  Kerman  was  per- 
sonally served,  and  that  the  declaration,  with 
notices  annexed,  were  served  on  the  tenants. 
He  also  referred  the  court  to  Jackson  v.  Stiles 
(ante,  249),  for  the  same  facts,  on  a  former 
application  in  this  very  cause.  The  effect  of 
the  present  motion,  if  allowed,  he  said,  to  try 
and  decide  the  cause  against  the  lessor  of  the 
plaintiff,  as  the  limitation  of  the  statute  will 
then  apply.1 

Mr.  Harison,  in  reply.  The  effect  of  the 
statute  cannot  be  taken  into  consideration. 
Suppose  trespass  for  carrying  away  goods 
brought,  instead  of  assumpsit,  and  the  six  years 
passed,  would  the  court  interfere  to  prevent 
the  operation  of  the  statute?  This  case  de- 
serves no  indulgence  ;  twelve  months  elapsed 
before  the  application  to  amend  in  August  last 
was  made. 

Per  Curiam.  The  application  in  these  suits 
is  founded  on  a  reference  to  the  proceedings 

1.— See  Jackson  v.  Hoi-ton,  3  Caines*  Rep.,  197,  and 
note. 
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on  file,  by  which,  it'u  id,  it  will  appear  that 
one  of  the  notices  was  misdirected,  and  the 
others  in  blank.  In  the  affidavit  on  behalf  of 
the  plaintiff,  it  is  sworn  that  the  direction  of 
the  one  served  on  James  Kerman  was  to  him 
in  his  name,  and  that  the  tenants  were  duly 
served ;  if  the  facts  were  otherwise,  it  would 
have  been  very  easy  to  evince  them,  by  pro- 
ducing the  several  notices,  &c.,  actually 
served,  without  referring  to  those  on  file.  It 
is,  therefore,  to  be  presumed  that  the  services 
have  been  regular.  The  court  will,  in  .the 
present  case,  support  this  presumption,  as 
otherwise,  by  the  intervention  of  the  limita- 
tion of  the  statute,  the  plaintiff  would  be  bar- 
red. The  case  of  Reynolds  is  very  different 
from  this ;  there  no  proceedings  had  been  served 
on  him  ;  a  different  tract  of  land  was  claimed  ; 
the  first  intimation  he  had  was  by  an  execu- 
tion which  turned  him  out,  and  that  very  exe- 
cution against  *the  possession  of  a  dif-  f*5O3 
ferent  man.  We  there  protected  the  right  of 
the  party,  and  we  do  so  here.  Tenants  can 
take  nothing  by  their  motion. 

Motion  denied. 

Cited  in— 4  Johns.,  490,  495 ;  25  Wend.,  452 ;  3  Mc- 
Lean, 412. 


J.  AND  E.  KIRBY  v.  WATKIES. 

Commission — Time  to  Return — Trial  Proceeded 
With. 

If  there  be  sufficient  time  before  a  circuit  to  ad- 
mit of  the  return  of  a  commission  in  which  the 
plaintiff  has  not  joined,  though  the  court  will  not 
vacate  the  rule  on  which  it  was  granted,  they  will 
give  leave  to  proceed  to  trial  notwithstanding. 

rPHE  defendant  had,  after  due  notice,  ob- 
JL  tained  a  rule  in  the  last  term  for  a  commis- 
sion, in  which  the  plaintiff  did  not  join,  to  ex- 
amine a  person  in  Port  Republican,  and  since 
then  had  not  given  any  notice  of  further  pro- 
ceedings under  the  commission.  On  these 
facts, 
Mr.  Harison  moved  to  vacate  the  rule. 

Per  Curiam.  Let  the  rule  be  so  far  vacated 
as  to  permit  the  plaintiffs  to  proceed  to  trial 
notwithstanding  the  commission. 

Motion  granted. 

N.  B.  On  a  commission  to  England,  the 
court  will,  after  eight  months  without  a  re- 
turn, give  leave  to  proceed  to  trial,  notwith 
standing  the  commission ;  but  this  does  not 
prevent  cause  being  shown,  at  the  circuit,  why 
the  trial  should  not  then  be  put  off.9 

2.— As  the  permission  to  go  to  trial  does  not  pre- 
vent showing  cause  at  the  circuit  for  a  further  post- 
ponement, it  will  be  granted,  though  the  time  for 
returning  the  commission  be  not  "expired  (Pell  v. 
Bunker,  "i  Caines'  Rep.,  46),  a  fort/art  if  it  be  (Bushe- 
reau  v.  Le  Guen.  2  Johns.  Rep.,  196 ;  Rush  v.  Cobbet, 
2  Johns.  Cas.,  70),  against  which  a  belief,  sworn  to 
by  the  defendant's  counsel,  that  the  plaintiff  has  by 
his  acts  delayed  the  return  is  not  sufficient.  Id.,  Itiid. 
Where,  from  circumstances  over  which  the  defend- 
ant could  have  no  control,  it  appears,  even  after  a 
second  commission,  that  a  return  could  not  have 
been  had,  and  that  the  testimony  expected  is  almost 
conclusive  on  the  question,  the  court  will  vacate  a 
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JACKSON,  ex  dem.  ROSEKRANS, 

STILES. 
HOWD,  Tenant. 

ffiectment — Excuses  far  Default  Allowed — Con- 
sent Rules  Mailed— Mistake  in,  not  Serving — 
Judgment — Restitution —  Costs. 

In  ejectment,  the  court  will  allow  of  excuses  for 
defaults  to  protect  the  possession,  which,  In  other 
cases,  would  not  be  received. 

If  the  consent  rule,  &c.,  have  been  actually  for- 
warded in  time  to  be  delivered  to  the  attorney  of  the 
plaintiff  in  ejectment,  and  be,  by  mistake,  filed  in 
the  clerk's  office,  instead  of  being  served,  the  court 
will  set  aside  a  judgment  on  such  a  default,  and  if  a 
writ  of  possession  has  issued,  award  restitution,  on 
payment  of  costs. 

THIS  was  an  action  of  ejectment,  brought  to 
recover  lands  to  which  the  tenant  derived 
title  under  the  State. 

The  declaration,  &c. ,  had  been  duly  served 
on  the  tenant,  and  by  him  delivered  to  the 
Attorney-General  on  the  14th  of  April  last. 
The  notice  was  of  course  for  the  last  May  Term, 
and  the  consent  rule  and  plea  were,  immediate- 
ly afterwards,  drawn  and  forwarded  to  a  clerk 
in  the  office  of  the  clerk  of  this  court  in  Albany, 
directed  to  the  attorney  for  the  plaintiff,  who 
the  Attorney-General  believed  to  reside  in  or 
near  Albany.  The  consent  rule -and  plea  were 
duly  received,  but,  from  inattention  in  the 
clerk  to  whom  they  were  transmitted,  they  were 
filed  instead  of  being  served.  The  consent  rule 
and  plea  not  having  been  received,  the  plaintiff 
5O4*]  took  *his  judgment  by  default  against 
the  casual  ejector,  sued  out  a  writ  of  possession, 
and  turned  out  the  tenant.  On  these  facts,  it 
was  intended  to  move  the  court,  last  term,  to 
set  aside  the  judgment  and  writ  of  possession, 
and  that  a  writ  of  restitution  should  issue  ;  but 
it  being  inconvenient  to  both  parties  to  brin<* 
it  on  then,  a  written  agreement  was  entered 
into,  consenting  to  postpone  the  application 
till  this  term,  and  that  the  delay  should  not  be 
deemed  a  laches  in  the  tenant. 

Mr.  Caines,  on  the  above  facts,  substan- 
tiated by  affidavit,  now  moved  to  set  aside  the 
default  and  subsequent  proceedings,  and  that 
a  writ  of  restitution  should  issue.  There 
were,  he  said,  but  two  objections  which  could 
be  made  to  the  motion  •  1st.  That  the  default 
was  not  accounted  for  ;  3d.  That  the  appli- 
cation ought  to  have  been  made  at  an  earlier 
day.  As  to  the  first,  this  court  had  allowed 
the  miscarriage  of  pleas,  when  sent  by  the 
mail,  to  excuse  a  default  (Hudson  v.  Henry, 
ante,  67),  and  though  this  was  not  exactly  that 
case,  it  was  within  its  principle  ;  for,  the  de- 
fendant's attorney  had  taken  every  necessary 
step  in  due  time.  On  the  second  point,  the 
written  agreement  was  a  complete  answer.  In 


addition  to  this,  no  injury  could  be  induced 
by  granting  the  application :  if  the  plaintiff 
had  any  right  he  would,  on  a  trial,  be  able  to 
prove  it ;  on  the  other  hand,  if  the  motion  "u  a- 
denied,  it  might  be  of  the  utmost  prejudice, 
as  it  would  shut  out  the  defendant  from  all 
possibility  of  showing  his  title.  Besides,  the 
rule  was  not  asked  for  but  on  payment  of  all 
costs,  so  that  the  plaintiff  would  be  where  he 
was,  with  all  his  rights,  titles,  and  even  his 
pocket  unimpaired. 

Mr.  Van  Vechten,  contra,  read  affidavits 
stating  that  the  lessor  of  the  plaintiff  had  been 
duly  put  in  possession  of  the  lands  in  question 
by  the  sheriff  of  the  county,  and  had,  on  the 
same  day,  granted  a  lease  of  the  premises  to  a 
third  person  ;  that  in  conversations  with  the 
lessor  of  the  plaintiff,  he  had  acknowledged 
that  he  held  under  the  patent  of  Clifton  Park, 
whereas  the  premises  delivered  under  the  writ 
were  claimed  under  that  of  Kayaderosseras, 
and  that  the  lessor  of  the  plaintiff  Lad  acknowl- 
edge dhe  believed  they  were  in  Kayaderosse- 
ras. He,  therefore,  insisted  that,  as  now  the 
right  of  a  third  person  was  implicated,  the 
court  *would  not  interfere  ;  that  the  [*5O5 
title  was  acknowledged,  and  it  would,  there- 
fore, be  useless.  The  excuse  for  the  default 
he  also  denied  to  be  similar  to  the  case  relied  on. 

Mr.  Caines,  in  reply.  The  lease  granted 
since  the  execution  of  the  writ,  and  before  the 
signing  of  the  agreement,  must  have  been  so 
recent  as  to  admit  of  no  improvements.  The 
third  person,  therefore,  can  sustain  no  injury. 
Allowing  the  right  to  be  witli  the  lessor,  still 
it  cannot  be  thus  tried  on  affidavit.  A  jury  is 
the  tribunal  for  its  determination.  In  refer- 
ring it,to  a  jury,  he  has  all  his  rights,  and  the 
expense  he  has  been  put  to  we  agree  to  pay. 
He,  therefore,  cannot  suffer  ;  but  the  defend- 
ant may,  as  he  cannot  obtain  compensation 
from  the  State  unless  he  shows  a  defense,  to 
which  alone  he  asks  to  be  admitted. 

Per  Curiam.  The  proceedings  on  the  part 
of  the  defendant  certainly  have  not  been  per- 
fectly regular,  for  they  ought,  in  strictness,  to 
have  been  sent  to  the  agent  of  the  plaintiff's 
attorney.  It  appears,  however,  that  every 
measure  necessary  for  the  defense  was  actually 
taken,  though  from  an  idea  on  one  hand  of 
the  clerk  of  the  defendant's  attorney,  that  the 
plaintiff  resided  near  Albany,  and  a  mistake 
on  the  other,  in  the  office  of  the  clerk  of  the 
court,  the  papers  never  reached  their  proper 
destination.  In  ejectment,  as  it  is  the  creature 
of  the  court,  everything  will  be  done  to  pro- 
mote the  justice  of  the  case,  according  to  right, 
and  the  court  will  go  further  to  protect  the 
possession,  when  it  can  be  done  without  injury 
to  the  plaintiff's  claim,  than  it  is  willing,  in 


The  time  for  the  execution  and  return  of  a  commis- 
sion arrived  in  England,  is  said  to  be  three  months. 
Juhel  v.  United  Ins.  Co.,  cited  post,  517.  If  the  party 
has  an  agent  in  England,  who  is  instructed  to  for- 
ward the  proceedings  four  months  from  the  issuing 
the  commission,  it  is,  in  a  statement  of  the  same 
case  in  another  place  (Caines'  Prac.,  427),  said  to  be 
sufficient.  When  a  plaintiff  has  delayed  his  own 
commission,  judgment  as  in  case  of  nonsuit,  for  not 
going  to  trial,  will  be  granted,  as  in  other  cases,  un- 
less he  stipulate.  Coles  v.  Thompson,  post,  517,  and 
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Miller  &  Graham  v.  De  Peyster,  there  cited.  But 
the  application  will  be  refused  if  the  delay  com- 
plained of  appear  to  have  arisen  from  the  neglect  of 
the  defendant's  commissioner.  Coles  v.  Thompson, 
2  Caines'  Hep.,  47.  The  return  should  be  by  the 
commissioner  to  whom  delivered,  or  a  person  who 
has  received  it  from  the  commissioners  (Murray  v. 
Marine  Ins.  Co., Caines'  Prac.,  425),  and  should  specify 
that  the  depositions  were  taken  on  oath  (Bailis  v. 
Cochran,  2  Johns.  Hep.,  417),  a  statement  of  which, 
in  the  caption  of  the  depositions,  by  saying  the  wit- 
ness "  was  produced  and  sworn/'  &c.,  if  signed  by 
the  com  missioners,  is  enough.  Bolte  v.  Van  Rooten, 
4  Johns.  Rep.,  130.  See  ante,  p.  4,  note,  and  74. 
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-other  cases,  to  proceed.1  As,  therefore,  there 
was  a  full  knowledge  in  October  last  of  an  in- 
tention to  make  this  application,  and  the  trans- 
actions are  all  of  a  recent  date,  we  are  of 
opinion  that  the  default  entered  against  the 
•casual  ejector,  the  judgment  thereon,  and  the 
writ  of  possession  sued  out,  be  set  aside,  and  a 
writ  of  restitution  issue,  on  payment  of  costs. 

Motion  granted. 


KIRBY  v.  COGSWELL. 

.Promissory    Note — Action  on   by  Indorsee  In- 
dorsing it  to  Himself  in  Style  of  Firm — Stay. 

An  indorsee  of  a  firm  of  which  he  is  a  member 
may,  on  an  indorsement  made  by  himself  in  the 
.style  of  the  partnership,  maintain  an  action  against 
the  maker  of  a  promissory  note.  ' 

A  judge's  certificate  of  probable  cause,  does  not 
.  stay  proceedings  unless  accompanied  with  notice  of 
motion. 

THIS  was  an  action  on  a  promissory  note  by 
the  indorsee  against  the  maker.  It  ap- 
peared on  the  trial,  which  took  place  during  the 
last  Albany  Circuit,  that  the  plaintiff  was  one 
of  a  firm,  and  had  indorsed  the  note, in  the  name 
5O6*]  of  the  house,  *to  himself,  and  now 
sued  in  his  individual  capacity.  On  this  ac- 
count, an  objection  was  taken,  the  defendant 
insisting  that  the  plaintiff  could  not,  by  his  in- 
dorsement in  the  style  of  the  copartnership, 
transfer  to  himself,2  in  his  private  character, 
the  note  so  as  to  give  a  right  of  action. 
This,  however,  being  overruled,  the  defend- 
ant, within  the  time  limited  by  a  rule,  made  a 
case,  and  served  it  on  the  plaintiff's  attorney, 
He,  observing  it  to  be  incorrect,  made  another, 
detailing  the  facts  accurately,  and  also  served 
his,  titling  it  an  "amended  case."  (Milwardv. 
Hallett,  see  ante,  344.) 

On  the  first  day  of  November  Term,  the 
plaintiff  filed  his  certificate  of  trial,  Nisi  Prius 
record,  with  the  postea  indorsed,  and  entered  a 
rule  nisi  for  judgment. 

On  the  8th  of  November,  the  defendant, 
taking  no  notice  of  the  case  intended  as  an 
amendment,  obtained,  on  his  own  statement 
of  facts,  a  certificate  from  Mr.  Justice  Kent 
to  stay  proceedings.  This,  with  a  copy  of 
his  case,  but  without  any  notice  of  motion,  he 
served  the  next  day  on  the  plaintiff's  attorney, 
observing  to  him,  at  the  same  time,  that  the 
amendments,  according  to  the  practice  of  the 
court,  ought  to  have  been  proposed  and  not 
sent  in  the  shape  of  a  new  case.  The  plaint- 
iff's attorney  then  offered  to  make  a  fair  state- 
ment, as  should  be  agreed  on,  alleging  his  ig- 
norance of  the  strict  rules  of  making  a  case. 
The  defendant's  attorney  seeming  to  evade 
this,  the  plaintiff,  on  the  16th  of  November, 
served  a  copy  of  a  bill  of  costs  in  the  suit,  with 
regular  notice  of  taxation,  which  he  proceeded 
to  execute,  signed  judgment,  and  issued  a.  fieri 
J'acios. 

1.— Where  the  default  was  regular,  and  no  trial 
had  been  lost,  the  court  recognizing  the  case  in  the 
test,  upon  an  affidavit  of  merits,  set  it  aside,  and  ad- 
mitted the  tenant  to  defend.  Jackson  v.  Stiles,  4 
Johns.  Rep.,  489. 

2.— There  can  be  no  doubt  of  an  individual  part- 
ner being  q  legal  indorsee  of  his  firm  (Bolton  v.  Pul- 
ler, 1  Bos.  &  Pull.,  54«) ;  but  there  would  be  great 
•difficulty  in  proceeding  against  his  indorsers. 
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Mr.  Van  Antwerp  now  moved  to  set  aside 
the  judgment,  and  all  subsequent  proceedings, 
insisting  that  the  certificate  of  the  judge  was 
a  complete  stay,  without  any  notice  of  motion 
annexed,  for  the  plaintiff  had.  as  well  as  the 
defendant,  a  right  to  bring  on  the  argument 
upon  the  case  made. 

Per  Cwiam.  The  question  is,  as  to  the  op- 
eration of  a  certificate  of  probable  cause  to 
stay  proceedings.3  The  4th  rule  of  January, 
1799,  settles  that,  at  the  time  of  service  of  the 
order,  it  must  be  accompanied  with  a  notice 
of  motion.  The  right  of  the  opposite  party 
to  notice  for  argument,  does  not  take  away 
the  necessity  of  notice,  for  the  mere  certificate 
itself  *is  no  stay.  The  defendant,  [*5O7 
therefore,  can  take  nothing  by  his  motion,  and 
must  pay  the  costs  of  the  present  application. 

Motion  denied,  with  costs. 
Cited  in-5  Cow.,  430 ;  3  How.  Pr.,  373. 


IN  THE  MATTER  BETWEEN  THE  MAYOR, 
ALDERMEN  AND  COMMONALTY  OF 
THE  CITY  OF  NEW  YORK,  AND  THE 
PRESIDENT  AND  DIRECTORS  OF 
THE  MANHATTAN  COMPANY. 

1.  Corporation — Manhattan  Co. — Appraisers — 
Warrant  Appointing — Competency.  2.  Id. — 
Notice — Sufficiency— Service—  Validity.  3.  Rule 
Nisi — Opposition —  Validity. 

A  judge  cannot  revoke  his  own  warrant,  appoint- 
ing appraisers  under  the  5th  sec.  of  the  act  incor- 
porating the  Manhattan  Company. 

A  freeholder  in  the  city  of  New  York  is,  under 
that  section,  incompetent  to  act  as  an  appraiser  of 
the  damage1  done  to  the  streets  by  laying  the  Man- 
hattan pipes. 

Want  o_f  time  and  place  in  a  notice  of  preferring  a 
petition  is  fatal. 

A  rule  nisi  leaves  the  party  at  liberty  to  come  in 
and  oppose  when  the  court  is  applied  to  for  making 
it  'absolute. 

Whether  service  of  a  notice  on  a  cashier  of  a  bank 
be  good  service,  quvere. 

THIS  was  an  application  to  make  absolute  a 
rule  nisi,  obtained  last  term,  to  confirm 

3. — The  necessity  of  accompanying  a  certificate  of 
probable  cause,  with  a  notice  of  motion,  is  settled 
by  the  case  in  the  text.  On  a  non-enumerated  mo- 
tion it  suspends  the  proceedings,  during  the  term 
for  which  the  notice  is  given  (4th  Rule,  January, 
1799),  if  the  certificate  be  in  general  terms.  If  only 
till  the  4th  day  of  the  term,  and  there  be  then  such 
a  press  of  business  that  the  non-enumerated  lay 
over,  the  certificate  is  by  operation  of  law  enlarged 
till  the  next  non-enumerated  day.  Caines'  Prac.,  35. 
Where  a  certificate  is  granted  after  the  4th  day  of 
term,  it  enlarges  the  time  for  moving  in  arrest  of 
judgment  to  any  other  day.  Bayard  v.  Malcom,  1 
Johns.  Rep.,  310.  If  the  motion  be  enumerated,  it 
suspends  the  cause  till  heard,  or  the  certificate  be 
vacated.  Jackson  v.  Brownell,  3  Caines'  Rep.,  151. 
To  give  effect  to  the  certificate,  a  copy  should  be 
served ;  a  mere  notice  is  not  enough.  Cheetham  v. 
Lewis,  2  Johns.  Rep.  104.  To  bring  a  party  into 
contempt  for  disobeying  the  certificate,  the  original 
should  be  shown  at  the  time  of  serving  the  copy. 
Rowland  v.  Ralph,  3  Johns.  Rep.,  20.  There  is  no 
difference  in  the  practice  under  an  order  to  stay 
proceedings,  and  a  certificate  of  probable  cause. 

As  to  staving  proceedings  on  making  a  case,  see 
Graham's  Prac.,  2d  ed.  334 :  2  Wend.,  246 ;  1  Cowen, 
598 ;  N.  Y.  Code  of  Civil  Procedure. 
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the  report  of  William  Popham,  Abijah  Ham 
mond,  and  Richard  Hat-field,  three  persons 
who,  under  the  5th  section  of  the  Act  incor 
porating  the  Manhattan  Company,  had  been 
nominated  and  appointed  by  His  Honor  Mr 
Justice  Kent,  to  estimate  the  damage  done  to 
the  pavements  of  the  streets  of  New  York  bj 
the  Manhattan  Company,  in  laying  down  the 
pipes  which  convey  water  through  "the  city. 

Mr.  Harison.  in  support  of  the  rule,  read  a 
petition  from  the  Mayor,  Aldermen  and  Com 
monalty  of  New  York,  stating  that  all  the 
streets  and  highways  in  the  city  are,  by  law 
vested  in  them  and  their  successors,  and  were 
so  previous  to  the  2d  of  April,  1799. 

That  the  President  and  Directors  of  the 
Manhattan  Company,  shortly  after  their  in 
corporation,  and  without  license  from  the 
petitioners,  had  dug,  in  several  of  the  streets 
trenches  for  laying  the  water  pipes  of  the  com 
pany,  and  materially  injured  the  pavements. 

That  ineffectual  endeavors  had  been  used  to 
bring  the  company  to  an  agreement  with  the 
petitioners,  and,  therefore,  they  prayed  per- 
sons to  be  appointed  to  estimate,  &c. 

He  stated,  also,  from  affidavits,  that  on  the 
6th  of  July  last  a  copy  of  the  above  petition  was 
served  on  the  Manhattan  Company,  by  deliver- 
ing the  same  to  their  cashier ;  that  this  was  previ- 
ous to  the  delivery  of  it  to  Mr.  Justice  Kent  for 
his  warrant  (but  how  long  previous  the  affidavit 
did  not  state) ;  that  on  the  12th  day  of  the 
same  month  the  warrant,  appointing  the  three 
persons  above  named,  was  issued  ;  that  on  the 
26th  of  the  same  July  a  copy  of  the  warrant 
5O8*]  *was  served  on  the  cashier  of  the  com- 
pany, and,  on  the  next  day,  a  notice  that  the 
persons  so  appointed  would  meet  at  10  o'clock 
of  the  same  day  to  proceed  in  the  duties  as- 
signed to  them.' 

Mr.  Hamilton,  contra,  insisted  that,  from  the 
facts,  as  they  appeared  on  the  affidavits  of  the 
other  side,  it  was  manifest  the  notice  of  an  ap- 
plication to  appoint  persons  to  estimate  was 
imperfect ;  it  specified  neither  time  nor  place, 
when  and  where  the  company  might  attend  to 
oppose  the  nomination  of  improper  persons. 
That  this  was  analogoiis  to,  and  the  act  intend- 
ed as,  a  substitute  for  a  trial  by  jury;  that 
therefore  the  same  rights  as  would  be  had  in 
that  mode  ought  to  be  preserved  in  this,  and 
of  those  rights  that  of  challenge  was  one.  He 
then  read  an  affidavit  by  the  president  of  the 
Manhattan  Company,  showing  that  Mr.  Ham- 
mond was  a  very  large  freeholder  in  New 
York,  and  there  had  his  principal  residence ; 
and,  also,  that  the  original  cost  of  paving  the 
places  was  only  $3,525,  though  the  damages 
which  had  been  assessed,  as  a  compensation 
for  the  injury,  amounted  to  $6,881.  From 
hence  he  contended  that  Hammond  was  an  in- 
terested person  (though  he  might  have  acted 
perfectly  conscientious),  as  the  houses  of  pro- 
prietors were  assessed  for  the  pavements  op- 
posite their  lots,  and  the  more  was  gotten  from 
the  company  the  less  would  the  freeholders  be 
called  on  to  pay.  The  notice,  also,  of  attend- 
ing the  meeting  of  the  persons  appointed  by 
the  judge's  warrant,  was  of  a  piece  with  the 
rest ;  it  was,  as  appeared  by  Mr.  Remsen's  af- 
fidavit, served  on  him,  as  cashier  of  the  com- 
pany, only  ten  minutes  before  the  assessors 
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were  to  assemble.  In  the  next  place,  it  mi-lit 
be  a  question  how  far  any  service  was  valid 
which  was  not  served  on  the  president  him- 
self, he  being  the  head  of  the  company.  It 
was  also  doubtful  whether  the  judge  had  any 
jurisdiction ;  the  act  gives  him  authority  only 
when  the  company  and  the  corporation  dNa- 
gree ;  the  petition  did  not  state  this,  but  that 
they  did  no  t  agree. 

Mr.  Harison,  in  reply.  The  act  does  not 
prescribe  any  time  at  which  notice  is  to  be 
given.  It  is  evident,  however,  that  there  was 
no  intention  of  surprise,  as  there  wen-  six 
days  between  the  service  of  the  petition  ;md 
the  judge's  warrant.  *Supposing  the  [*5O1> 
analogy  to  trial  by  jury  to  be  correct,  still  the 
company  were  too  late.  The  service  of  the 
petition  was  enough  to  set  them  on  inquiry, 
and  they  have  lain  by  till  the  whole  business 
is  finished,  and  then,  because  they  think 
themselves  aggrieved,  they  come  forward. 
Were  a  party  to  be  thus  silent,  and  take  the 
chance  of  a  verdict,  it  would  be  too  late  for 
him  to  urge  any  challenge  to  a  juror.  The 
petition  states  that  all  endeavors  to  bring  the 
company  to  an  agreement  were  ineffectual ; 
whether  this  amounted  to  disagreeing,  or  only 
to  not  agreeing,  and  the  distinction  to  be  taken 
between  them,  he  declined  to  argue. 

Per  Curiam.     The  application  is,  to  affirm 
the  report  of  appraisers  acting  under  the  fifth 
section  of  the  statute  incorporating  the  Man- 
hattan Company.     The  act  directs,  that  "  in 
case  of  disagreement,  &c.,  it  shall  be  lawful 
for  the  judges  of  the  Supreme  Court  of  this 
State,  or  any  one  of  them  (not  being  an  in- 
habitant of  the  said  city),  upon  the  applica- 
tion of  either  party,  to  nominate  and  appoint 
three  indifferent  persons  to  view,  examine  and 
survey  the  said  lands,  &c.,  and  to  estimate  the- 
injury  sustained  as  aforesaid,  and  to  report 
thereupon  without  delay  ;  and  upon  the  com- 
ing in  of  such  report,  and  the  confirmation 
thereof  by  the  said  court,  the  company  shair 
pay  the  sum  mentioned  in  the  report,"  <£c.  On 
the  part  of  the  company,  the  first  cause  shown 
against  confirming  is,  that  the  application  to> 
Mr.  Justice  Kent  was  made  without  due  notice. 
The  second,  that  one  of  the  appraisers  was  in- 
terested, and,  therefore,  an  improper  person. 
The  third,  that  the  damages  awarded  are  ex- 
cessive.    As  to  notice,  it  is  not  denied  that  it 
was  necessary,  thought  it  is  insisted  that  which 
was  given  was  sufficient.     The  petition  ap- 
pears to  have  been  served  on  the  cashier,1 
and  contains  neither  time  when,   nor    place 
where,  the  application  would  be  made  to  the 
judge.     The  notice,  then,  is  altogether  irreg- 
ular.    It  wants  the  necessary  requisites  of  time 
and  place  to  enable  the  opposite  party  to  attend 
and  object  to  the  appointment  of  appraisers. 
On  the  second  point,  the  affidavit  of  the  pres- 
ident shows  that  one  of  the  persons  nominated 
was  interested  ;  and  this  again  proves  the  im- 
portance of  notice,  for  had  the  company  ap- 
peared *they  might  have  shown  his  in-  [*i>lO 
;erest,  and  hindered  his  appointment.      This 
nterest  is  not  denied  by  the  corporation  ;  they 
merely  urge  that  it  is  alleged  at  too  late  a. 

1.— •'  If  the  head  be  not  warned  (notified),  the  body 
8  not."    Agrreed.    Bro.,  tit.  Corporation,  pi.  6. 
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period.  As  to  the  damages,  an  injury  to  the 
amount  of  $6,881  is  assessed  on  that  which 
originally  cost  only  $3,525.  The  corporation, 
it  is  true,  say  that  the  streets  were  much  in- 
jured, but  this  ought  to  have  been  shown  more 
satisfactorily,  and  is  sufficient  to  send  this 
mutter  for  further  investigation.  A  question, 
however,  has  been  made,  whether  the  corn- 
pan  y  can  now  avail  themselves  of  these  objec- 
tions. They  must  be  at  liberty  so  to  do  now, 
or  they  would  be  remediless.  There  was  not 
any  notice  given  them  to  attend  before  the 
judge  ;  therefore,  to  him  they  could  not  state 
their  objections.  Nor  could  they  have  applied 
to  the  judge  who  granted  the  warrant  to  make 
a  further  or  other  appointment,  for  under  the 
words  of  the  act  the  judge  cannot  revoke  his 
warrant.  He,  therefore,  isfunctrtsoflicn.  The 
only  resource,  then,  is  to  this  court.  They 
have  no  authority  to  interfere  till  this  applica- 
tion is  made  to  confirm,  and  then,  the  matter 
being  before  them,  they  may  proceed  on  the 
objections  taken.  The  report  was  returned  on 
the  last  day  of  the  last  term,  and  from  the 
manner  in  which  the  corporation  have  taken 
their  rule,  they  seem  to  suppose  it  might  now 
be  opposed  by  showing  cause.  There  can  be 
no  ground,  therefore,  for  imputing  laches,  as 
the  company  have  come  forward  at  the  earliest 
period  they  could,  after  the  court  was  in  pos- 
session of  the  cause  by  riling  the  report.  But 
it  is  contended  that  the  notice,  though  defect- 
ive, was  enough  to  put  the  company  on  in- 
quiry, and  they  ought  to  have  applied  to  this 
court  directly  after  service  of  the  petition.  The 
rule  of  practice  in  this  court,  as  to  defective 
notices,  does  not  apply  to  this  case.  It  is  a 
special  mode  of  proceeding  under  a  particular 
act,  and  therefore,  not  within  our  regulations 
as  to  defaults.  The  court  are  of  opinion  that 
the  report  be  set  aside. 


KENT,  e7.  I  dissent  from  this  determination. 
The  fact  is,  that  the  bank  had  notice  of  the 
petition,  and  of  the  allegations  of  that  petition. 
The  denial  of  notice  goes  only  as  to  time  and 
place.  The  first  intimation  they  received  was 
on  the  6th  of  July,  and  the  warrant  was  not 
511*]  issued  till  the  12th.  *They  then  again, 
on  the  26th,  received  a  further  notice,  and  it  is 
not  till  the  28th  of  November  that  the  report  is 
made.  The  bank  remained  inactive,  seeing 
the  whole  business  progress,  and,  had  its  ter- 
mination been  favorable,  they  would  have 
abided  by  the  event ;  as  they  deem  it  otherwise, 
they  now  come  to  us.  It  is  a  rule  of  moral 
justice,  that  no  man  shall  be  permitted  to 
speculate  on  his  own  delay.  It  is  against  all 
rules  of  practice,  which  require  due  diligence. 
If  a  party  has  a  short  notice  of  trial,  it  is 
enough  to  set  him  on  inquiry  ;  and  if  he  does 
not  immediately  come  forward  at  the  next 
term,  we  never  set  aside  the  verdict  he  has 
permitted  to  go  asrainst  him.  (M'Erer*  v. 
Macklan  and  Gelston,  January  Term,  1800.) 
The  bank  might  have  applied  in  the  last  term 
either  to  a  judge  or  the  court. 

Report  set  aside. 


Cited  in— 0  Hun,  144  ;  5  Barb.,  47. 
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THE  PEOPLE 

v. 

THE  JUDGES  OF  THE  COURT  OF  COM- 
MON PLEAS  IN  AND  FOR  THE  COUN- 
TY OF  WASHINGTON. 

Mandamus — Common  Pleas. 

Mandamus  lies  to  the  Court  of  Common  Pleas  for 
not  signing  a  bill  of  exceptions. 

MR.  RUSSEL  moved  for  a  peremptory  man- 
damus* to  be  directed  to  the  judges  of 
the  Common  Pleas  for  the  County  of  Wash- 
ington, ordering  them  to  sign  a  bill  of  excep- 
tions. 

Per  Curiam.  Take  your  rule  to  show  cause 
the  first  day  of  next  term.2  The  practice  is, 
not  to  grant  a  peremptory  mandamus  in  the 
first  instance.3 

Rule  to  show  cause  granted. 
Distinguished— 1  Hun,  262. 

Cited  in— 4  T.  &  C.,  9 ;  35  Barb.,  109;  47  How.  Pr., 
162 ;  14  Abb.,  28. 

1. — As  to  affidavit  for.  Haight  v.  Turner,  2  Johns. 
Rep.,  371.  When  rule  to  show  cause  only.  People 
v.  Judges  of  Cayuga,  2  Johns.  Cas.,  68.  When  to 
forbid  judgment.  People  v.  Sessions  of  Chenango. 
1  Johns.  Cas.,  179 ;  S.  C.,  with  opinion  of  Kent,  J.,  2 
Caines'  Cas.  in  Error,  319.  When  to  compel  judg- 
ment. Fish  v.  Weatherwax,  2  Johns.  Cos.,  215; 
Haight  v.  Turner,  uhi  sup.  When  not.  Jansen  v. 
Judges  of  Ulster,  Cole.,  117 ;  S.  C.,  2  Johns.  Cas.,  72. 
When  to  sign  bill  of  exceptions,  and  when  not. 
People  v.  J  udges  of  Westchcster,  Col.,  135 ;  S.  C.,  2 
Johns.  Cas.,  118;  Sikes  v.  Ransom,  6  Johns.  Rep.,  279. 
When  to  correct  and  compel  proceedings.  The 
King  v.  Justices  of  Wiltshire,  1  East,  683,  and  10  East, 
404;  The  King  v.  London  Court  of  Requests,  8  East, 
292;  Rex  v.  Justices  of  Leicester,  1  East,  71.,  6«6. 
When  not  allowing  an  account.  Adams  v.  Super- 
visors of  Columbia  County,  8  Johns.  Rep.,  323 ;  The 
King  v.  Justices  of  Kent,  11  East,  229.  When  to 
restore  an  attorney,  or  officer.  The  People  v. 
Justices  C.  B.  of  Delaware,  1  Johns.  Cas.,  181 ;  The 
King  v.  Company  Free  Fishers,  &c.,  8  East,  353 ;  The 
King  v.  Commissary,  &c.,  of  Bishop  of  Winchester.  8 
East,  573 ;  Rex  v.  Clarke,  2  East,  75.  When  to  grant 
administration.  The  King  v.  Inhabitants  of  Horsely, 
8  East,  408.  When  to  inspect  books.  The  King  v. 
Lucas,  10  East,  235.  When  to  {five  benefit  of  an  in- 
solvent act.  Er-parte  John  King,  7  East,  91.  When 
not  to  commissioners  of  bankrupt  to  certify  con- 
formity. Ejc-parte  John  King,  8  East,  92.  When 
not  as  prospective.  The  King  v.  Chapel-wardens  of 
Haworth,  12  East,  556.  When  not  as  too  late.  The 
King  v.  Justices  of  Lancashire,  12  East,  366.  When 
peremptory.  People  v.  Judges  and  Supervisors  of 
Ulster,  1  Johns.  Rep.,  64.  People  v.  Collins,  7  Johns. 
Rep.,  549.  Form  of  writ.  The  King  v.  Bishop  of 
Oxford,  8  East,  345. 

2.— As  to  compelling  the  judge  to  sign  a  bill  of  ex- 
ceptions, see  Graham's  Prac..  p.  327 ;  2  Rev.  Stat., 
422,  sec.  75;  2  Caines,  373;  2  Johns.  Cas.,  118;  6  J.  R., 
279 ;  5  Wend.,  132. 

3. — The  Reg.  Brev.  132,  contains  a  writ  grounded 
on  the  stat.  Edw.  I.,  commanding  the  judges  to  put 
their  seals  juj-ta  formam  statuti.  If  they  make  a 
false  return,  an  action  lies  against  them.  See  2 
Inst.,  427 ;  Show.  Pa.  Cas.,  117. 


NOTE.— Mandamus  to  inferior  courts. 

Appellate  courts  liarc  the  poiccr  to  compel  inferior 
courts  to  sign  and  seal  hills  of  exceptions,  or  to  amend 
such  bills.  Sikes  v.  Ransom,  6  Johns,  279 ;  People  v. 
Judges,  Col.,  &  Cai..  1&5;  S.  C.,  2  Johns.  Cas.,  Ki5; 
People  v.  Baker,  a5  Barb.,  105 ;  State  v.  Hall,  3  Cold. 
(Tenn.),  255;  State  v.  Elmore,  6  Id.,  528;  State  v. 
Todd,  4  Ohio,  ar>l :  Creager  v.  Meeker,  22  Ohio  St., 
207;  People  v.  Pearson,  3  Seam.  (111.),  270;  People  v. 
Jameson.  40  111.,  96;  see,  also.  People  v.  Williams,  91 
111..  87 ;  State  v.  Noggle,  13  Wis.,  380 ;  People  v.  Lee, 
14  Cal.,  510  :•  State  v.  Sheldon,  2  Kan.,  322 ;  Harris  v. 
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MANHATTAN    COMl'ANY    r. 

Warrant  of  Attorney— Not  Witnessed  as  Attor- 
ney. 

If  any  person  in  custody  on  inesne  process  sign  a 
warrant  of  attorney,  the  nature  of  which  is  ex- 
plained to  him  by  an  attorney,  who  does  not  witness 
ft  as  his  attorney,  the  court  will  not  ut  semb.  set  it 
aside. 

Citations— English  Rule  of  E.,  15,  Car.  II. ;  E.  4, 
Oeo.  II. 

rPHE  defendant  in  this  suit  being  in  custody 
JL  on  mesne  process,  executed  a  warrant  of 
attorney  to  confess  judgment  for  the  amount 
of  the  debt,  but  it  was  not  witnessed  by  any 
person  as  his  attorney,  acting  in  that  capacity 
for  him. 

Mr.  Hoffman,  on  this  ground,  moved  to 
have  the  warrant  of  attorney  delivered  up  to 
be  cancelled,  and  to  vacate  the  judgment 
entered. 

Mr.  Hamilton,  contra,  read  some  affidavits, 
showing  that  the  defendant,  at  the  time  of  ex- 
ecuting the  instrument,  was  perfectly  well  ap- 
prised of  its  nature,  which  had  been  explained 
512*]  *to  him  by  an  attorney,  though  not 
actually  his  attorney,  or  the  attorney  of  the 
plaintiff,  and  that  the  whole  transaction  was 
bonaf.de,,  and  without  surprise. 

The  inclination  of  the  court  appearing  to  be 
against  the  application,  the  proceedings  having 
been  within  the  spirit  of  the  rule  relied  on  ; 
and  it  being  suggested  at  the  bar  that  it  was 
doubtful  whether  the  English  rules  of  E.  15, 
Car.  II.,  and  E.  4,  Geo.  II.,  had  ever  been 
made  rules  of  this  court,  though  the  practice 
was  acknowledged  to  have  been  in  conformity 
to  their  regulations.1 

Mr.  Hoffman  consented  to  withdraw  his 
motion,  and  let  the  judgment  stand  as  a  secu- 
rity for  the  debt,  the  plaintiffs  delivering  a 
declaration,  and  agreeing  to  go  to  trial  on  the 
merits.2 

Motion  witMrawn. 

Cited  in— 1  Wend.,  38;  2  Sand.,  658. 


once  of  record.  If  judgment  be  signed  before  it  is 
so  entered,  it  is  good,  and  the  court  will  order  the 
appearance  to  be  entered  mine  pro  tune. 

THIS  was  a  motion  to  set  aside  the  default 
entered  in  the  cause,  and  all  subsequent 
|  proceedings,  with  costs. 

The  affidavits  contained  a  variety  of  unini- 

i  portant  facts,  but  the  only  question  worth 

|  noticing,   which  was  relied  on,  was  one  of 

I  practice,   whether  it  was  regular  to  a  writ, 

which  was  in  trespass  only,  and  returned3  with 

the  names  of  the  defendants  indorsed,  to  enter 

their  appearance  in   the  clerk's  office,  after 

|  judgment  was  signed. 

It  was  contended  that  as  the  court  would 
order  it  to  be  done  on  application,  it  was,  in 
fact,  doing  no  more  than  that  which  the  court 
would  sanction. 

Per  Curiam.  It  is  said  that  no  appearance 
of  the  defendants,  by  special  or  common  bail, 
or  on  entry  of  an  appearance,  was  of  record 
when  the  default  and  judgment  were  returned. 
As  the  process  in  the  cause  did  not  require 
bail,  the  defendants  indorsed  their  appearance 
on  the  capias.  It  was  the  business  of  the  clerk, 
and  not  of  the  attorney,  to  have  *en-  [*5 1 3 
tered  their  appearance.  This  may  be  done 
nunc  pro  tune.  The  laches  of  the  clerk  ought 
never  to  prejudice  the  attorney.4  We,  there- 
fore, deny  the  motion,  with  costs  of  opposing. 

Motion  denied,  with  costs. 
Cited  in— 6  Cow.,  601. 


ROSS  ET  AL. 

HUBBLE,  AND  JEMIMA,  his  Wife,  Admin- 
istratrix of  PATERSON. 

Practice — Judgment  Signed   Before    Entry    by 
Clerk  of  Appearance — Nunc  pro  tune. 

When  it  is  necessary  only  to  indorse  an  appear- 
ance on  the  writ,  bail  not  being  required,  it  is  the 
duty  of  the  clerk  of  the  court  to  enter  the  appear- 

1.— In  all  cases  not  provided  for  by  the  rules  of  the 
Supreme  Court,  the  Practice  of  the  King's  Bench  is 
said  to  be  adopted.  Dubois  v.  Phillips,  5  Johns.  Rep., 
235. 

•  2.— In  Hutson  v.  Hutson  (7  D.  &  E.,  8),  Court  of 
King's  Bench  held  that  the  benefit  of  the  English 
rule  referred  to  could  not  be  waived  by  a  prisoner, 
and  the  presence  of  the  plaintiff's  attorney  was  in- 
sufficient, though  acting  for  the  prisoner  at  his  re- 
quest and  entreaty,  and  though  pressed  to  send  for 
another  attorney,  to  witness  the  instrument,  with 
the  nature  of  which  the  defendant  was  perfectly 
acquainted. 


WATERBURY  ET  AL.  9.  DELAFIELD. 

Consolidation  of  Actions  —  Commission  in  One  — 
Evidence  on  Trial. 

Where  a  suit  has  been  consolidated,  and  a  com- 
mission sued  out  in  the  consolidated  cause,  in  which 
the  defendant  had  joined,  the  court  will  allow  the 
evidence  taken  under  it  to  be  read  on  the  trial  of 
the  principal  suit. 


was  the  principal  suit  in  several  actions 
J-  on  a  policy  of  insurance,  in  which  a  con- 
solidation rule  b,ad  been  granted.  A  commis- 
sion to  examine  had  been  taken  out,  titled  in 
the  consolidated  cause  ;  in  the  commission  the 
defendant  joined,  and  titled  his  cross  interrog- 
atories in  the  same  manner. 

Mr.  Hoffman  moved  to  read,  in  the  principal 
cause,  the  evidence  taken  under  the  commis- 
sion, titled  in  that  which  had  been  consolidated. 

The  court,  after  some  words  by  Mr.  Pendle- 
ton,  in  opposition,  granted  the  motion,  with 
costs  to  abide  the  event  of  the  suit. 

Motion  granted. 

3.—  If  the  writ  be  not  returned,  nor  bail  filed,  nor 
an  appearance  entered,  it  is  irregular  to  enter  a  rule 
for  pleading,  because  the  court  is  not  possessed  of 
the  cause  ;  the  rule  and  proceedings  on  it  will,  there- 
fore, be  set  aside.  Howell  v.  Denniston,  3  Caines' 
Rep.,  96. 

4.—  On  this  point,  see,  also,  Hester  v.  Haynes,  6 
Wend.,  547. 


State.  2  Ga.,  290;  Crane  v.  Judge,  24  Mich.,  513; 
People  v.  Judge,  41  Mich.,  725;  McCreary  v.  Rogers, 
35  Ark.,  298 ;  Frost  v.  Frost,  45  Tex.,  324 ;  ex-parte 
Crane,  5  Pet.,  190. 

But  see  Ex-parte  Story,  12  Pet.,  339. 

Party  agyrieved  nnust  use  due  diliyence.    Midberry 

250 


v.  Collins,  9  Johns.,  346 ;  State  v.  St.  L.  Court,  40  Mo., 
598  ;  Engel  v.  Speer,  36  Ga.,  258. 

Th  w  HTM  does  not  lie  f<rr  this  purpose,  to  successor  of 
Vie  trial  Judae  Fellows  v.  Tait.,  14  Wis.,  156. 

See.  also,  High's  Extraordinary  Legal  Remedies, 


199,  2i5. 
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IN  THE  MATTER  OF  RANDALL,  an  Absent 
Debtor. 

Absent  Debtor's  Estate — Surplus  Admitted — Part 
Payment  Ordered. 

If  the  trustees  of  an  absent  debtor's  estate  admit 
there  will  be  a  surplus  after  payment  of  all  demands, 
the  court  will,  on  petition,  order  a  part  to  be  paid  to 
the  debtor,  or  his  agent. 

fPHE  attorney  of  the  debtor,  who  was  still 
L  abroad,  applied  to  have  the  sum  of  five 
thousand  five  hundred  dollars  paid  to  them  by 
the  trustees  of  the  creditors,  on  a  petition  stat- 
ing, that  after  payment  of  all  demands  then 
established,  and  keeping  in  hand  a  sufficient 
sum  to  answer  any  which  might  appear,  there 
would  remain,  of  the  money,  now  in  the  Man- 
hattan Bank,  to  the  credit  of  the  debtor's 
estate,  a  very  large  surplus. 

These  facts  being  admitted  by  the  trustees,  the 
court  ordered  according  to  the  prayer  of  the 
petition. 


GORDON,  Survivor  of  MUNRO  AND  GORDON, 

«. 
BOWNE. 

Appearance — Nunc  pro  tune — Set-off. 

Where  a  plaintiff  has  neglected  to  file  a  capias  and 
•enter  an  appearance  for  two  terms,  though  there  be 
an  affidavit  swearing  to  an  agreement  that  all  the 
proceedings  should  be  considered  as  of  a  third  term 
antecedent,  the  court  will  not  give  leave  to  file  the 
•capias  and  enter  the  appearance  nunc  pro  tune  as  of 
the  third  term  past,  especially  if  it  appear  that  it  be 
asked  with  a  view  to  prevent  a  set-off  of  a  note  fall- 
ing due  since  the  third,  and  before  the  second  term, 
but  will  order  the  capias,  &c.,  to  be  as  of  the  second 
term  past. 

Indorsing  an  appearance  on  a  writ  of  a  term  past, 
Is  not  evidence  of  an  agreement  that  the  proceed- 
ings shall  be  considered  as  of  that  term. 

THIS  was  an  application  for  leave  to  file  the 
capias,  and  enter  the  defendant's  appear- 
ance nunc  pro   tune,  as  of  the  last  August 
Term. 

The  facts,  as  they  appeared  on  the  several 
and  long  affidavits  read,  were,  that  the  plaint- 
iff and  his  partner  were  the  assured  on  a  policy 
of  insurance,  underwritten  by  the  defendant ; 
that  being  in  embarrassed  circumstances,  and 
•514*1  unable  to  meet  *their  payments,  they 
entered  into  a  composition  with  their  creditors, 
of  whom  the  defendant  was  one,  to  pay 
them,  on  receiving  a  release  from  all  demands, 
fifteen  shillings  in  the  pound  ;  ten  shillings  to 
be  paid  by  approved  indorsed  notes,  and  the 
remaining  five  shillings  by  their  own  ;  the  in- 
dorsers  to  receive  an  assignment  of  a  part  of 
the  property  of  the  plaintiff  and  his  partner, 
by  way  of  security  against  their  indorsements  ; 
that,  in  pursuance  of  this  agreement,  the  de- 
fendant received  his  two  notes  of  ten  shillings, 
and  five  shillings  in  the  pound,  executed  a  re- 
lease, and  the  policy  in  question  was  assigned 
to  persons  for  whose  benefit  the  present  action 
was  brought ;  that  the  note  for  ten  shillings  in  the 
pound  was  duly  paid  by  the  assignees  of  the 
policy.  The  attorney  for  the  plaintiff  called 
on  the  defendant,  a  few  days  before  August 
Term,  to  inform  him  of  the  intended  suit,  when 
CAINES'  REPS.,  1. 


the  defendant  assured  the  attorney,  that  the 
matter  would  be  accommodated,  and,  if  not, 
that  he  would  consent  to  proceedings  being  as  of 
August  Term ;  that  a  capias  was  afterwards 
sued  out  on  the  second  of  August  last,  return- 
able the  sixth,  but  not  served  till  after  August 
Term,  at  which  time  the  defendant  indorsed 
his  appearance,  and,  as  the  plaintiff's  attorney 
verily  believed,  with  intent  that  all  proceed- 
ings should  be  deemed  as  of  August  Term  ; 
that  the  declaration  was  titled  as  of  August 
Term,  though  the  capias  has  not  yet  been 
filed ;  since  August  the  plaintiff  has  become  a 
bankrupt,  and  that  the  defendant  had  pleaded, 
giving  a  notice  of  setting  off  a  note  which  fell 
due  on  the  8th  of  September  last,  and  was  the 
very  note  for  five  shillings  in  the  pound  given 
by  the  plaintiff  and  his  partner,  in  composition 
for  their  debts. 

Mr.  Hoffman  insisted  that  the  indorsement 
of  the  writ  by  the  defendant  was  tantamount 
to  a  written  agreement,  as  it  was  evidence  in 
writing  of  the  agreement,  which  was  further 
corroborated  by  the  pleadings. 

Cur.  ad.  vult. 

SPENCER,  J.,  delivered  the  judgment  of  the 
court : 

The  defendant  resists  the  application,  rely- 
ing   principally    on  this :  that  he    holds,  to 
|  nearly  the  amount  of  the  plaintiff's  demand,  a 
i  note  against  him  due  on  the  8th  of  September 
*last,  which  he  intends  to  set  off.  The  [*515 
;  object  of  the  plaintiff's  motion  is,  if  possible, 
>  to  exclude  this  effect ;  on  this  ground,  that  his 
\  deinand  is  assigned  for  the  benefit  of  certain 
i  persons  who  have  paid  debts  for  him,  incurred 
!  by  indorsements  to  his  compounding  creditors. 
The  defendant  denies  notice  of  such  assign- 
ment ;  both  parties  admit  the  insolvency  of 
the  plaintiff.     The  verbal  agreement  between 
the  attorney  for  the  plaintiff  and  the  defend- 
ant cannot  be  attended  to  ;  a  rule  of  this  court 
forbids  such  agreement  being  alleged. 

There  has  been  laches  on  the  part  of  the 
plaintiff,  in  not  entertaining  his  suit  as  of 
August  Term,  and  to  avoid  that  laches,  the 
court  is  now  applied  to.  In  granting  favors 
of  this  kind  the  court  ought  to  be  careful  not 
to  do  injustice,  and  it  appears  to  them,  that 
granting  the  rule  as  applied  for  might  have 
that  effect ;  for,  most  certainly,  the  defend- 
ant's claim  to  offset  is  better  founded  than  that 
of  the  assignees  to  recover. 

Let  a  rule  be  entered,  that  the  plaintiff  have 
leave  to  file  his  writ,  and  enter  the  defendant's 
|  appearance,  as  of  the  last  term. 
I 

THOMPSON,  J.     I  am  sorry  to  be  under  the 
necessity  of  differing  from  the  court ;  but.  I 
think  the  indorsement  of  appearance  is  evi- 
dence of  an  agreement  as  strong  as  if  it  had 
been  reduced  to  writing,  and  sufficiently  indic- 
atory of  the  intent  of  the  parties,  to  avoid  any 
of  the  consequences,  against  which  the  rule  in 
I  question  was  framed.     How  far  the  defendant 
i  may,  by  filing  the  capias,  and  entering  an  ap- 
pearance of  August  Term,  be  precluded  from 
'  a  set-off,  or  by  the  present  rule  entitled  to  it,  is 
j  unnecessary  to  determine.      My  opinion   is, 
i  that  the  plaintiff  ought  to  have  the  effect  of  his 
!  motion.   « 
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KENT,  J.  I  concur  in  the  opinion  last  given. 
I  deem  it  a  point  of  moral  rectitude  to  enforce 
all  agreements,  when  the  evidence  is  such  as 
is  not  contravened  by  any  rule  of  law.  But 
as  the  judgment  of  the  court  is,  to  deny  the 
full  extent  of  the  plaintiff's  application,  he 
can  take  no  more  than  has  already  been  pro- 
nounced.1 

Rule  to  fie  the  writ,  and  enter  tlie  appearance 
as  of  last  term. 


516*]  *MASTERS  «.  EDWARDS. 

Execution — Not  Duly  Charged  in — Diseliarge — 
Ca.  sa. — Cannot  Again  be  Taken  on. 

If  a  defendant  be  discharged  for  want  of  being 
duly  charged  in  execution,  he  can  never  be  taken 
mi  a  or.  >,/.  issued  on  the  judgment  in  the  suit  on 
which  he  was  in  custody. 

Citation— Cowp.,  72. 

THE  defendant  had  been  surrendered  in  ex- 
oneration of  his  bail,  final  judgment 
obtained  against  him,  and  after  three  months, 
he  was,  on  regular  notice  to  the  plaintiff, 
superseded,  for  want  of  being  charged  in  exe- 
cution in  due  time.  Notwithstanding  this,  the 
plaintiff's  attorney  sued  out  an  execution 
against  the  body  of  the  defendant,  upon  the 
judgment  on  which  he  had  been  in  custody, 
and  took  him  upon  the  ca.  sa.  thus  issued. 

Mr.  Henry,  on  these  facts,  disclosed  by  affi- 
davit, moved  that  he  should  be  discharged. 

This  case,  he  said,  is  to  be  distinguished 
from  that  of  BrantingJiam;  in  that,  the  court 
held  the  plaintiff  entitled,  after  notice  of  a  rule 
for  a  superseded^,  to  come  in,  charge  in  execu- 
tion, and  show  that  circumstance  as  a  cause 
for  refusing  the  application.  Blandford  v. 
Foote  (Cpwp.,  72)  recognizes  the  principle  of 
the  application.  The  court  there  decided  that 
a  man  released  for  want  of  being  charged  in 
execution,  might  be  taken  on  a  ca.  sa.  in  an 
action  founded  on  the  judgment  in  the  original 
suit.  It  is  to  be  inferred,  therefore,  that  on  an 
execution  sued  out  in  the  original  suit,  he 
could  not  be  taken. 

Messrs.  Benson  and  Riggs,  contra.  The  En- 
glish courts  proceed  on  this  maxim,  "once 
supersdeable,  and  ever  supersedable."  This 
we  have  departed  from  and  overruled,  in 
Brantingham's  case.  Besides,  the  whole  object 
of  the  motion  is  to  prevent  us  from  doing  that 
directly  which  they  allow  we  can  accomplish 
circuitously  ;  for  they  say  we  must  proceed  by 
action  on  the  judgment,  and  have  execution 
in  the  second  suit.  This  is  contrary  to  the 
settled  principle  that  circuity  and  multiplicity 
of  actions  are  abhorred  in  the  law. 

Mr.  Henry,  .in  reply.  The  doctrine  con- 
tended for  by  the  plaintiff  would  go  to  shut 
out,  from  a  defendant,  any  right  of  set-off. 
Suppose,  a  man  discharged  ;  in  the  course  of 
fair  dealing,  he,  by  services,  or  other  means, 
pays  a  part  of  the  debt ;  if  he  is  to  be  taken  on 
the  original  judgment,  he  is  excluded  from 
showing,  perhaps,  a  full  satisfaction  till  he  ap- 

1.— See  Palmer  v.  Berrian,  3  Caines'  Rep.,  131,  and 
note  there. 
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plies  to  the  court  for  relief,  and  during  that 
period  is  deprived  of  his  liberty. 

Per  Curiam.  In  Brantingham's  case  we  cer- 
tainly did  depart  from  the  English  practice. 
We  there  allowed,  on  a  rule  to  show  cause,  the 
being  charged  in  execution  subsequent  to 
*notice  of  the  application,  to  beshown  [*517 
as  a  reason  for  denying  the  supersedeas.  The 
court  proceeded  there  on  the  idea  that  the  stat- 
ute gave  the  plaintiff  a  right  of  election  to  have 
execution  against  the  body,  or  the  goods  ;  and 
that  he  was  not  obliged  to  manifest  this  elec- 
tion till  called  on.*  The  present  case  is  not 
of  that  description  ;  that  statute  was  only  to 
prevent  double  executions.  The  plaintiff  has 
elected  to  relinquish  the  person  of  his  debtor, 
who,  having  been  once  actually  superseded, 
must  continue  so,  and  the  plaintiff  shall  never 
have  liberty  again  to  resort  to  his  first  judg- 
ment. Let  the  defendant,  therefore,  be  dis- 
charged, but  without  costs. 

Motion  granted,  without  costs. 

Cited  in— 2  Caines,  272. 
See  S.  C.,  Col.  &  Caines.  327. 


COLES,  TITFORD  AND  BROOKS 
THOMSON. 

Practice  as  to  commissions. 

Citations— 3  Johns.  Cas.,  522;  3  Johns.  Cos.,  567. 

MR.  BO  YD  moved  for  judgment,  as  in  case 
of  nonsuit,  for  not  going  to  trial,  on  an 
affidavit  that  the  cause  was  at  issue  in  Sep- 
tember, 1802,  noticed  for  trial  in  November 
following,  and  had  not  since  been  noticed. 

An  affidavit  contra  was  read  on  the  part  of 
the  plaintiff,  stating,  that  on  the  9th  of  last 
March  a  commission  issued  to  London  to  exam- 
ine witnesses  on  his  behalf,  which  had  not 
been  returned,  but  was  daily  expected. 

Per  Curiam.  In  the  case  of  Juhel  v.  The 
United  Insurance  Company  (October  Term, 
1801),  we  held  that  three  months  was  a  suffi- 
cient time3  for  executing  and  returning  a  com- 
mission arrived  in  London.  In  Miller  &  Gra- 
ham v.  DePeyster  &  Charlton  (January  Term, 
1803),  it  was  decided,  that  where  a  plaintiff 
has  delayed  his  own  cause  by  a  commission, 
and  it  does  not  appear  that  due  diligence  has 
been  used,  the  defendant  may  apply  for  a  rule 
for  nonsuit,  and  compel  the  plaintiff  to  stipu- 
late4 or  be  nonsuited,  as  if  no  commission  had 
issued.  In  the  present  case  it  does  not  appear 
that  the  plaintiff  has  used  due  diligence  in 
causing  his  commission  to  be  executed,  as 
eight  months  elapsed  between  suing  it  out  and 
the  sittings.  Unless,  therefore,  he  stipulate, 
the  motion  must  be  granted.6 

Motion  granted,  nisi. 
Cited  in— 23  Wend.,  40. 

2.— See  Manhattan  Co.  v.  Smith,  ante,  p.  67. 
3.— See  ante,  503,  n. 
4. — See  ante,  7,  'n. 

5.— See  Townsend  v.  N.  Y.  Ins.  Co.,  ante,  p.  4. 
note. 

CAINES'  REPS.,  1. 


1804 


BOWNE  v.  HALLET. 


517 


BOWNE  e.  HALLET. 

Execution  Stayed— Judgment foi-Penalty — Stand 
as  Security. 

If  judgment  be  signed  for  the  whole  penalty  of  a 
bond  not  due,  but  forfeited  for  nonpayment  of  in- 
terest, execution  will  be  stayed  on  bringing  in  inter- 
est and  costs,  the  judgment  standing  as  security. 

JUDGMENT  had  been  signed  for  the  whole 
u518*]  penalty  of  *a  very  large  bond  on 
account  of*  the  breach  of  condition  in  non- 
payment of  the  interest.  On  motion  of  Mr. 
Boyd,  for  the  defendant,  the  court  ordered  that 
execution  stay,  on  payment  of  interest  and 
costs,  the  judgment,  however,  to  stand  as  a 
security  for  the  debt. ' 


SHUTER  e.  HALLET. 

Verdict — Case  Made — Payment   into  Court  not 
Ordered. 

After  verdict  and  certificate  of  probable  cause 
granted,  the  court  will  not  order  the  amount  of  the 
sum  recovered  to  be  brought  into  court. 

A  VERDICT  had  been  obtained  in  this 
ti  cause,  against  the  defendant,  on  which  a 

case  had  been  made,  and  a  judge's  certificate 

of  probable  cause  duly  granted. 

Mr.  D.  A.  Ogden,  on  an  affidavit  by  the 
plaintiff,  stating  his  fear  of  losing  his  debt, 
from  the  circumstances  of  the  defendant, 
moved  to  have  the  amount  recovered  brought 
into  court. 

Mr.  Pendleton,  contra,  cited  Hallet  v.  Cotton, 
ante,  p.  11,  in  May  Term  Last. 

Per  Curiam.  The  practice  of  the  court  has 
never  been  according  to  the  application.  It 
would  be  often  oppressive,  and  amount  to  a 
denial  of  right,  as  the  defendant  may  not  be 
able  to  comply  with  the  condition,  yet  have  a 
complete  defence  to  the  suit. 

Motion  denied. 


THE  PEOPLE  «.  FREER.2 

Libel — Contempt  of  Court — Publication — Intent 
— Justification. 

The  intent  of  a  publication  will  not  justify  it,  if  it 
be,  in  the  opinion  of  the  court,  contempt  against 
the  court. 

THE  defendant  being  brought  into  court, 
KENT,  J.,  thus  delivered  their  opinion  : 


The  defendant  is  brought  before  the  court 
for  publishing  paragraphs  in  the  Ulster  Ga- 
zette, of  August  last,  containing  remarks  on 
the  trial  of  Harry  Croswell.  The  paper  being 
laid  before  the  court  at  the  last  August  Term, 
it  appears  to  be  intended  to  prejudice  and  in- 
fluence the  public  mind  against  the  court  be- 
fore which  the  trial  was  held,  and  to  intimi- 
date and  influence  this  court  in  deciding  on 
the  motion  pending  before  it  for  a  new  trial 
in  the  cause.  A  rule  was  accordingly  granted 
that  the  defendant  show  cause,  by  the  ensuing 
term,  why  an  attachment  should  not  issue 
against  him  for  a  contempt. 

This  proceeding  was  correct  and  necessary. 
Publications  scandalizing  the  court,  or  intend- 
ing unduly  to  influence  or  overawe  their 
deliberations,  are  contempts  which  they  are 
*authorized  to  punish  by  attachment ;  [*519 
and,  indeed,  it  is  essential  to  their  dignity  of 
character,  their  utility  and  independence,  that 
they  should  possess  and  exercise  this  author- 
ity. The  defendant  did  not  show  cause  in 
person,  in  pursuance  of  the  rule,  but  he  ap- 
peared by  attorney,  and  in  an  affidavit  disa- 
vowed any  intentional  disrespect  to  the  court, 
or  any  intent  that  was  contemptuous  and  unlaw- 
ful. He  stated  that  the  offensive  remarks  were 
produced  in  the  course  of  an  editorial  controver- 
sy on  the  subject  of  Croswell's  trial,  with  anoth- 
er newspaper  entitled  the  Plebeian.  The  court 
considered  this  affidavit  as  not  going  in  justi- 
fication, but  only  in  excuse  of  the  publica- 
tion ;  and  that,  on  such  occasions,  the  defend- 
ant ought  to  appear  in  proper  person  and  an- 
swer. Accordingly,  the  rule  for  an  attach- 
ment was  made  absolute.  He  is  now  brought 
in  upon  attachment,  and  admits  himself  the 
publisher  of  the  remarks  in  question,  and 
again  clears  himself  by  oath  of  all  intentional 
disrespect  or  contempt.  We  have  no  reason 
to  doubt  the  truth  of  the  defendant's  affidavit, 
which  exculpates  him  from  any  criminal  de- 
sign, and  we  have  nothing  to  do,  under  the 
present  process,  with  the  seditious  or  libelous 
nature  of  the  publications,  any  farther  than 
they  relate  to  a  charge  of  contempt  against 
this  court.  The  defendant's  excuse  is  entitled 
to  its  full  consideration.  On  the  one  hand,  we 
cannot  but  perceive  that  the  disavowal  of  any 
bad  intent  will  not  do  away  with  the  perni- 
cious tendency  or  effect  of  publications3  re- 
flecting on  judicial  proceedings  which  are  be- 
fore us.  On  the  other  hand,  when  the  causes 
which  led  to  the  publication  are  frankly  stated, 
and  that  the  discussion  originated  in  an  oppo- 
site and  rival  paper ;  when  we  consider  the 
irritation  which  these  publications  must  have 
produced,  and  the  unguarded  license  with 
which  all  questions  of  general  concern  have 
been  usually  treated  in  our  public  prints,  we 


1.— See  Black.  Rep..  706,  Marsen  v.  Touchet,  S.  P.       3.— Therefore  a  good  intent  would  not  be  a  justi- 
2.— See  ante,  p.  485,  flcation,  ut  semlt. 


NOTE.— Contempt— Publication,  when  constructive. 

See  this  case,  ante,  p.  485. 

Publications  tending  to  impede,  embarrass  or  ob- 
struct courts  in  the  exercise  of  their  functions,  by  re- 
flecting on  the  court,  its  officers,  parties  to  the  suit, 
or  the  witnesses,  are  constructive  contempts.  Bron- 
son's  Case,  12  Johns.,  460;  Respublica  v.  Passmore,  3 
Yeates  (Pa.),  438;  Tenney's  case,  23  N.  H.,  165;  Stu- 
roc's  case,  48  Id.,  428 ;  Henry  v.  Ellis,  49  Iowa,  305 ; 
People  v.  Wilson,  64  111.,  195;  State  v.  Merrill,  16 
Ark.,  384 ;  Hollingsworth  v.  Duane,  Wall.  C.  C.,  77, 
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102;  Oswold's  case,  1  Ball.,  319:  People  v.  Gary,  Sup. 
Ct.,  of  111.,  Jan.,  1883,4  L.  Adviser,  156 ;  Mrs.  Far- 
ley's case,  2  Ves.,  Sen.,  520 ;  Anonymous,  2  Atk.,  469 ; 
Rex  v.  Clement,  4  B.  &  Aid.,  318. 

Publicatioins  referring  to  afts  of  courts  or  their  offi- 
cers, already  completed,  do  not  tend  to  so  impede  the 
administration  of  justice,  and  are  not  contempts. 
Storey  v.  People,  79,  111.,  195 ;  State  v.  Anderson,  40 
Iowa,  207. 

See.  also,  Kr-parte  Hickey,  12  Miss.,  751 ;  Stuart  v. 
People,  4  111.,  395. 
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think  the  present  case,  under  all  its  circum- 
stances, does  not  require  any  serious  animadver- 
sions. When  a  case  is  made  out,  in  which  there 
appears  sufficient  evidence  of  an  intentional 
contempt,  we  should  deem  it  our  indispensable 
duty  to  inflict  a  punishment  strong  and  exem- 
plary. But,  we  trust,  the  notice  we  take  of 
526*]  the  present  case  will  *answer  all  the 
ends  of  justice,  by  serving  as  a  sufficient 
warning  to  the  defendant  and  others,  not  to 
presume  to  use  language  which  must  be  un- 
derstood as  reflecting  upon,  or  threatening  the 
court  in  respect  to  questions  then  under  inves- 
tigation. 

The  judgment  of  the  court,  therefore,  is,  that 
the  defendant  pay  a  fine  of  ten  dollars,  and  stand 
committed  till  it  be  paid. 

See  Col.  and  Cai.,  300. 
Cited  in— 5  Abb.,  90. 


B.  M.  MUMFORD   AND   G.  S.  MUMFORD 

v. 
SMITH. 

Verdict — Against  Evidence — Set  Aside. 

If  the  facts  given  in  evidence  manifestly  show  a 
want  of  seaworthiness,  and  a  jury  find  against 
them,  the  court  will  set  aside  the  verdict,  notwith- 
standing the  jury,  at  the  time  of  giving  it  in,  de- 
clare they  have  rested  their  decision  upon  the 
whole  matter  in  evidence. 

THIS  was  an  action  on  a  policy  of  assurance 
on  the  cargo  of  the  sloop  Mary,  consist- 
ing of  flour  and  corn,  valued  at  $6,720,  of 
which  $3,220  were  underwritten  by  the  defend- 
ant, at  a  premium  of  9  per  cent,  from  New 
York  to  Kingston,  in  the  island  of  Jamacia. 
The  claim  was  for  a  total  loss  by  the  perils  of 
the  sea. 

On  the  trial,  which  was  before  Mr.  Justice 
Radcliff,  on  the  23d  of  November,  1803,  at 
the  sittings  in  New  York,  it  appeared  from 
the  evidence,  that  the  following  were  the  cir- 
cumstances of  the  case : 

The  Mary  was  constructed  in  1795,  of  oak 
of  the  best  quality,  and  faithfully  built  in 
every  particular.  When  off  the  stocks,  she 
was  first  employed  as  a  packet  between  New 
London  and  New  York.  After  this  she  made 
several  voyages  to  the  southward  and  the 
West  Indies.  In  1798  she  was  raised,  not  on 
account  of  any  decay,  but  to  render  her  more 
burdensome.  At  this  time  she  appeared  stout 
and  strong.  New  top  timbers  were  put  in. 
Some  of  her  beams,  and  other  pieces  of  her 
timbers,  were  of  good  chestnut.  Her  plank 
all  of  white  oak,  except  her  decks.  In  1800 
she  was  graved  and  caulked.  She  then  ap- 
peared sound,  strong  and  tight ;  so  much  so, 
in  the  opinion  of  one  witness,  that  he  offered 
for  her  $2,000.  She  sailed  on  the  voyage  in- 
sured, but  was  leaky  from  the  time  of  leaving 
Sandy  Hook.  On  the  14th  of  August,  1800, 
she  met  with  heavy  gales  and  severe  weather, 
in  consequence  of  which  she  suffered  much 

NOTE.— New  trial. 

See  Halsey  v.  Watson,  ante,  24,  note,  and  Wilkie  v. 
Roosevelt,  3  Johns.  Cas.,  206,  note. 
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'  injury  and  was  rendered  very  leaky,  making 
so  much  water  that  it  was  with  difficulty  she 
could  be  kept  free.  This  compelled  tier  t/> 
bear  *away  to  the  nearest  port  to  refit,  [*52 1 
and  on  the  15th  of  the  same  month  she  put 
into  Hamilton,  in  the  island  of  Bermuda. 
After  unloading  the  cargo  a  survey  was  had 
upon  her.  She  was  bored  by  the  surveyors  in 
several  places,  and  adjudged  seaworthy ;  they 
even  declared  they  had  scarcely  ever  examined 
a  tighter  or  stauncher  vessel.  Upon  a  report 
being  made  to  this  effect,  her  repairs  were 
commenced.  In  the  course  of  their  prosecu- 
tion one  of  the  caulkers  struck  his  iron  into  a 
plank  on  the  starboard  quarter  and  found  it 
so  rotten  as  to  be  unable  to  hold  oakum.  This 
induced  a  further  examination  round  that 
spot,  when  four  or  five  other  timbers  were 
discovered  to  be  considerably  decayed.  Two 
others  also,  on  the  larboard  quarter,  appeared 
somewhat  unsound.  But  those  amidships,  on 
both  sides,  were  perfectly  good.  On  this  the 
captain  procured  a  second  survey  to  be  held, 
when  the  same  surveyors,  after  investigating 
her  quarters,  immediately  pronounced  her  un- 
fit for  sea,  observing  that  her  starboard  quar- 
ter alone  was  sufficient  to  condemn  her.  No 
other  parts,  except  her  quarters,  were  exam- 
ined ;  and,  according  to  the  mate's  testimony 
(on  which,  as  to  the  situation  of  the  vessel  in 
Bermuda,  the  preceding  facts  were  disclosed), 
she  might  have  been  refitted  without  much 
expense.  He  added,  that  he  would  have  been 
willing,  after  very  little  repairs,  to  have  sailed 
in  her  to  any  part  of  the  world.  In  sails,  &c., 
she  was  well  found. 

The  survey  itself,  dated  the  2d  of  Septem- 
ber, 1800,  stated  that  a  plank  being  taken  off 
on  both  sides  of  the  sloop's  waist,  not  one  top 
timber  was  sound  ;  on  the  contrary,  they  were 
generally  so  rotten  that  she  could  not  have  been 
made  fit  for  sea,  without  renewing  the  whole 
of  her  sides  above  the  wales  ;  that  this  would 
have  been  attended  with  a  very  heavy  ex- 
pense, and  perhaps  as  much  as  she  would  sell 
for  when  done ;  that  the  other  parts  of  her 
hull  appeared  sound.  Nor  was  there  any 
fault  in  her  masts  or  spars  ;  yet  her  sails  and 
rigging  were  indifferent,  having  been  much 
worn. 

The  surveyors,  who  were  admitted  to  be  men 
of  character,  when  examined  under  a  commis- 
sion issued  for  that  purpose, *confirmed  [*522 
*the  facts  contained  in  the  report,  and  they 
were  further  corroborated  by  the  agent  of 
the  vessel. 

It  was  acknowledged  that  the  Mary,  pre- 
vious to  her  sailing,  had,  in  March,  1800,  been 
hove  down  to  get  at  her  keel,  but  her  upper 
works  were  not  then  examined,  nor  were  her 
timbers  bored.  At  that  time  one  witness  had 
offered  $2,000  for  her,  considering  her  staunch 
and  tight.  After  the  survey  she  sold  for  only 
£34  10s.,  and  was  purchased  by  one  of  the 
surveyors,  who,  however,  never  put  her  into 
service,  but  broke  her  up  as  not  worth  re- 
pairing. 

It  appeared  that  in  1800  there  was  but  little 
intercourse  between  Bermuda  and  Kingston. 
During  the  summer  of  that  year  no  neutral 
vessel  could  have  been  procured  to  go  from 
thence  to  Jamaica.  British  bottoms  might 
have  been  had  at  an  enormous  freight,  and  in- 
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surance  was  also  immensely  high.  Workmen, 
too,  were  difficult  to  be  obtained. 

It  was  admitted  the  cargo  did  not  sustain  a 
damage  amounting  to  an  average,  the  injury 
being  less  than  five  per  cent. 

On  the  trial  the  counsel  for  the  defendant 
insisted  the  plaintiff  was  not  entitled  to  recov- 
er for  these  reasons : 

1st.  That  the  vessel  was  not  seaworthy. 

3d.  That  if  seaworthy  and  reparable  at  less 
than  half  her  value,  she  ought  to  have  been 
repaired,  and  have  prosecuted  her  voyage. 

3d.  That  if  irreparable,  another  vessel 
should  have  been  procured,  and  the  cargo 
taken  to  the  port  of  destination. 

4th.  That  the  damage  was  less  than  an 
average. 

The  judge  charged,  that  if  the  witnesses  ex- 
amined at  Bermuda,  and  the  witnesses  exam- 
ined on  the  part  of  the  defendant  in  New 
York,  were  to  be  believed  (and  their  charac- 
ters were  admitted  to  be  respectable),  the  ver- 
dict should  be  for  the  plaintiffs  for  the  pre 
mium  only,  on  account  of  the  unseaworthi- 
ness of  the  vessel.  That  if  the  damage  sus- 
tained by  the  vessel,  during  the  voyage,  was 
reparable  at  less  than  half  her  value,  the  mas- 
ter should  have  repaired  her,  and  proceeded 
to  Kingston  with  the  cargo,  and  on  this 
ground  the  verdict  should  be  for  the  defend- 
ant, there  being  no  average. 

That,  upon  the  first  point,  the  weight  of 
523*]  evidence  was  *with  the  defendant,  if 
the  testimony  taken  under  the  commission  and 
here  on  his  part,  was  to  be  credited.  That  on 
the  second  point,  he  was  strongly  inclined  to 
think  the  evidence  in  favor  of  the  defendant. 

Upon  this  the  jury  found  a  verdict  for  the 
plaintiffs  for  a  total  loss,  and  gave  the  follow- 
ing reasons : 

1st.  That  they  considered  the  vessel  sea- 
worthy. 

2d.  That  it  would  have  cost  more  than  half 
the  value  of  the  vessel  to  have  repaired  her  at 
Bermuda,  taking  into  view  her  whole  condi- 
tion ;  but  as  to  the  quantum  of  injury  sus- 
tained by  the  perils  of  the  sea  separately,  they 
give  no  opinion,  resting  their  verdict  upon  the 
whole  matter. 

These  explanations  making,  by  agreement, 
a  part  of  the  case,  a  motion  was  made  to  set 
aside  the  verdict,  as  contrary  to  evidence. 

The  same  points,  made  by  the  defendant  at 
the  time  of  trial,  were  now  again  insisted  on  ; 
but  as  the  decision  of  the  court  went  totally  on 
the  weight  of  evidence  as  to  seaworthiness,  it 
is  unnecessary  to  do  more  than  state  the  decis- 
ion itself,  which  was  delivered  by 

LIVINGSTON,  J.  It  is  conceded  that  the 
right  to  recover  cannot  exist,  unless  the  vessel, 
at  the  time  of  sailing  on  the  voyage  insured, 
was  seaworthy  ;  that  her  not  being  so  will  af- 
fect as  well  an  innocent  shipper  of  goods  as 
the  owner  of  the  vessel.  This  is  certainly  so, 
and  however  hard  the  law  may  bear  on  per- 
sons of  this  description,  the  underwriter  is  en- 
titled to  the  full  benefit  of  it,  and  ought  not  to 
be  held  to  payment  when  this  implied  war- 
ranty has  been  violated.  Whether  such  has 
been  the  case  is  principally  a  question  of  fact, 
and  we  would  not  willingly  disturb  a  verdict 
given  against  an  assurer  of  goods  on  a  defense 
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of  this  kind,  where  there  had  been  a  contra- 
riety of  testimony,  or  where  the  proofs  were 
nearlv  in  equilibria  ;  perhaps  not,  unless  their 
decision  was  most  manifestly  against  the  whole 
of  the  evidence  :  such,  we  think,  is  the  case 
here.1  No  one  who  reads  the  testimony  can 
hesitate  in  saying  that  the  breaking  up  of  this 
voyage  was  not  occasioned  by  any  one  of  the 
perils  insured  against.  The  Mary  must,  then, 
either  not  have~been  seaworthy  when  she  left 
New  York,  or  so  far  decayed  as  to  reqiiire 
*repairs  at  an  intermediate"  stage  of  [*524 
the  voyage,  which  it  was  either  impracticable 
to  give  her,  or  which  would  have  cost  more 
than  she  would,  when  repaired,  have  sold  for. 
In  either  case  the  defendants  are  not  liable. 
The  mate  does  not  state  particularly  what  in- 
jury she  received  from  the  gales  she  encoun- 
tered, except  that  of  making  more  water,  for 
she  leaked  when  she  left  the  Hook  ;  this  in- 
duced the  master  to  bear  away.  On  her  ar- 
rival at  Bermuda,  she  is  thoroughly  examined 
and  found  to  be  in  a  most  decayed  state.  This 
rottenness  in  her  timbers,  it  is  certain,  could 
not  have  taken  place  in  so  short  a  voyage,  but 
must  have  existed  when  she  left  New  York. 
If  we  give  no  credit  to  surveys2  of  this  kind, 
which,  besides  being  ex-parte,  are  too  easily, 
and  sometimes  fraudulently,  procured,  we 
must  believe  the  surveyors  when  examined 
under  our  own  commission.  They  bear  the 
character  of  respectable  men,  and"  the  aban- 
doned state  of  the  vessel  after  her  condemna- 
tion and  purchase,  is  a  great  proof  that  they 
acted  with  integrity  and  good  faith.  Nothing 
to  the  contrary  should  be  inferred  from  one  of 
them  becoming  a  purchaser.  This  he  could 
not  foresee  would  be  the  case  in  a  sale  at  auc- 
tion, and  at  any  rate  it  does  not  appear  that  he 
made  much  by  the  bargain.  The  agent  is 
also  a  strong  witness  on  the  same  side.  To 
all  this  nothing  is  opposed  but  an  opinion  of 
the  mate,  that  she  might  have  been  repaired, 
and  proof  that  the  Mary  was  well  built,  and 
once  a  strong  vessel.  A  carpenter  repaired 
her  previous  to  her  sailing  on  her  last  voyage, 
but  did  not  examine  her  upper  works,  or  bore 
her  timbers.  Now,  all  this  may  be  true,  and 
yet  it  does  not,  in  any  degree,  derogate  from 
the  credit  due  to  the  witnesses  who  last  exam- 
ined her ;  who  were  in  a  situation  to  form  a 
correct  opinion,  and  who  pursued  the  best  and 
only  means  of  coming  at  an  accurate  conclu- 
sion. It  must  always  be  difficult  to  determine, 
with  certainty,  what  portion  of  the  injury  is 
occasioned  by  latent  defects,  and  what  by  per- 
ils of  the  sea  ;  but  here  it  is  sufficient  to  say, 
that  the  injuries  which  required  repairing  at 
Bermuda,  and  produced  a  termination  of  the 
voyage  there,  could  not  have  arisen  from  any 
accident  insured  against,  because  it  is  express- 
ly stated,  by  the  witnesses,  that  these  repairs 
were  rendered  necessary  bv  the  imperfect  con- 
dition *of  the  timbers  ;  not  by  her  leaky  [*52o 
condition,  which  was  the  only  effect  of  the 

1.— See  ante,  p.  25.  note. 

2.— As  they  are,  in  general,  mere  reports  of  the 
state  of  the  vessel,  not  given  under  the  solemnity 
of  an  oath,  and  ex-parte,  Lord  Kenyon  ruled  they 
were  not  evidence  of  anything-  but  the  fact  of  con- 
demnation (Wright  v.  Barnard,  2  Esp.  Rep.,  700,  and 
inlThe  Mar.  Ins.  Co.  v.  Wilson,  3  Cranch,  187),  their 
collusiveness  on  the  state  of  the  vessel  seems 
doubted. 
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weather  she  met  with.  If  no  further  defect 
had  been  discovered  but  a  leak,  this  could 
have  been  repaired,  and  the  vessel  would  soon 
have  pursued  her  route.  Our  opinion  is,  that 
this  is  a  verdict  palpably  against  evidence, 
which  established,  beyond  doubt,  the  innavi- 
gability  of  the  vessel,  and  that  a  new  trial 
must,  therefore,  be  had,  on  the  payment  of 
costs  by  the  defendant.  It  is  of  course  un- 
necessary to  decide  the  other  point  made  in 
this  cause.1 

New  trial. 
Cited  in— 3  Rob.,  808 ;  4  Cranch  C.  C.,  333. 


BROWN  AND  KIMBERLY 

v. 
NEILSON  AND  BUNKER. 

Marine    Insurance — Loss    of    Vessel — Wlien — 
Length  of  Voyage — Time,  Policy. 

In  judging  whether  a  vessel  has  been  lost  in  a 
voyage  insured,  the  usual,  and  not  the  utmost 
length  of  such  a  voyage,  is  the  period  on  which  the 
jury  is  to  proceed. 

If  two  storms  are  given  in  evidence  on  a  policy  for 
time,  the  one  within  and  the  other  without  the  peri- 
od, it  is  for  the  jury  to  say  in  which  the  loss  has nap- 
pened. 

An  insurance  made  on  freight  and  cargo  after  a 
previous  knowledge  of  a  second  storm,  does  not 
conclude-a  jury  from  finding  that  the  vessel  was  lost 
in  a  prior  storm. 

THIS  was  an  action,  brought  after  March, 
1802,  on  a  policy  of  insurance  for  four 
calendar  months,  commencing  the  28th  clay 
of  November,  1800,  and  expiring  the  28th  of 
March,  1801,  upon  the  body  of  the  schooner 
Almira. 

The  declaration  averred  the  loss  to  be  by 
perils  of  the  sea,  previous  to  the  termination 
of  the  limited  period. 

The  vessel  sailed  from  Norfolk,  in  Virginia, 
on  the  4th  of  March,  1801,  bound  to  New 
York,  and  to  prove  the  loss  within  the  time, 
the  plaintiffs  offered  evidence  to  show  that  a 
violent  storm  had  taken  place  the  day  after 
her  departure,  in  which,  they  contended,  she 
had  perished.  To  this  the  counsel  for  the  de- 
fendants objected  ;  but,  on  its  being  overruled, 
the  plaintiffs  substantiated  the  fact,  and  by 
the  same  witnesses  it  appeared  that  vessels 
who  sailed  with  the  Almira,  arrived  in  about 
ten  or  twelve  days,  though  that  she  herself 
could  hardly,  with  a  head  wind,  have  arrived 
so  soon. 

The  usual  passage  from  Norfolk  to  New 
York  was  established  to  be  from  five  to  six  or 
seven  days  ;  one  witness,  a  master  of  a  vessel, 
swore  he  never  knew  of  an  instance  above 
fourteen  days ;  from  the  testimony  of  two 
other  persons  it  appeared  that  there  had  been 
one  instance  of  a  safe  arrival  after  being  thir- 
ty days  out,  and  another  after  sixty.  On  the 
defendant's  part,  the  existence  of  a  severe  tem- 
pest, all  along  the  New  York  coast,  on  the  29th 
of  March,  the  day  after  the  termination  of  the 
policy,  was  proved.  They  offered,  also,  evi- 
dence that  the  assured,  when  fully  apprised  of 
526*]  the  first  *storm,  effected,  on  the  14th 

1.— See  Dow  v.  Smith,  ante,  34. 
2->6 


of  March,  a  policy  on  the  cargo  at  four  per 
cent.,  and  another  on  the  18th,  upon  the 
freight,  at  eighteen  per  cent.  This,  however, 
the  court  refused  to  admit. 

Upon  these  facts,  the  judge  charged  that 
there  was  not  any  time  fixed  by  law  after 
which  a  missing  vessel  shall  be  presumed  to 
be  lost ;  that  if  the  jury  thought  the  vessel 
was  probably  lost  within  the  time  limited  by  the 
policy,  they  ought,  in  his  opinion,  to  find  for 
the  plaintiffs  ;  that  he  thought  the  rule  ought 
to  be,  if  a  vessel  did  not  arrive  within  the 
usual  limits  of  the  voyage  she  was  prosecuting,2 
she  ought  to  be  presumed  to  be  lost,  and 
that  it  would  not  be  reasonable  to  calculate  on 
the  utmost,  or  greatest  limit  of  it  ;  that  they 
ought  to  decide,  according  to  their  judgment  of 
the  greater  probability  ot  her  being  lost  in  the 
first  storm  or  in  the  last. 

On  this  the  jury  found  for  the  plaintiffs, 
and  said  they  had  calculated  interest  from  the 
5th  of  March. 

A  certificate  of  probable  cause  for  a  stay 
of  proceedings  having  been  obtained  by  the 
defendants,  a  case  was  made  on  their  part,  in 
which  the  following  points  were  raised  : 

1st.  That  the  judge  was  mistaken  in  stating 
the  rule  of  law,  as  to  the  presumption  of  loss 
from  missing  vessels. 

2d.  That  the  facts  proved  were  not  suffi- 
cient to  enable  the  jury  to  find  the  loss  to  have 
been  within  the  time  for  which  the  Almira 
was  insured. 

3d.  That  the  insurances  made  by  the  plaint- 
iffs on  the  freight  and  cargo  of  the  same  ves- 
sel, after  they  were  apprised  of  those  facts, 
showed  they  did  not  themselves  consider  them 
as  sufficient  to  warrant  the  presumption  of 
loss  from  the  storm  on  the  5th  of  March,  and 
the  evidence  of  it  ought  to  have  been  admit- 
ted for  that  purpose. 

On  the  case  being  opened,  the  court  thought 
there  was  no  ground  for  staying  proceedings, 
and  ordered  judgment  for  the  plaintiffs 
according  to  the  verdict. 

Judgment  for  the  plaintiffs. 
Cited  in— 3  Sand.,  577. 


CODWISE,    JUN.,    LUDLOW    AND    COD- 
WISE, 

v. 
HACKER. 

Principal  and  Agent — Adoption  of  Agents  Acts 
—  Waiver  of  Right  to  Damages  for  Dis- 
obedience. 

If  a  master  of  a  ship  be  guilty  of  a  breach  of  or- 
ders, by  pursuing  voyages  contrary  to  his  instruc- 
tions, and  invest  the  proceeds  of  his  freight  in 
articles  which  his  owners  take  to,  this,  if  accom- 
panied with  a  declaration  that  they  find  no  fault 
with  him  but  for  not  writing,  will  be  a  waiver  of 
any  right  to  sue  for  damages,  on  account  of  dis- 
obedience. 

The  acts  of  a  principal  are  to  be  liberally  construed 
in  favor  of  an  adoption  of  the  acts  of  an  agent. 

2. — The  time  at  which  a  presumption  of  loss,  from 
a  vessel's  not  being  heard  of,  shall  arise,  is  not  pre- 
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Citations.— 2  D.  &  E.,  188:   1  Ves.,  509;  1  Johns. 
Caa.,  110. 

TPHIS  was  an  action  on  the  case  for  disobe- 
-L  dience  of  orders. 

527*]  *The  plaintiffs  were  owners  of  a 
ship  called  the  Young  Eagle,  of  which  they 
had  given  the  command  to  the  defendant,  on 
a  voyage  from  New  York  to  Martinique,  from 
thence  to  New  Orleans,  and  in  case  no  freight 
should  offer  at  the  latter  place  for  New  York, 
then  to  proceed  to  the  Havana,  and  from  that 
port  home. 

In  Martinique,  the  defendant  was  addressed 
to  Messrs.  Ranci  &  Co. ,  with  injunctions  to 
consult  them  in  what  manner  to  best  promote 
the  interest  of  the  voyage,  and  to1  let  their 
opinions  have  due  weight.  The  letter  of  in- 
structions, in  addition  to  this,  contained  the 
following  passages:  "It  is  our  desire  that 
you  strictly  adhere  to  the  following  instruc- 
tions, which  are  to  be  considered  as  binding 
on  you,  and  not  to  be  deviated  from.  From 
Martinique  you  are  to  proceed  with  all  pos- 
sible dispatch  to  New  Orleans,  and  there  value 
yourself  on  Mr.  James  Carrick,  to  whom  the 
ship  is  addressed  there,  and  to  whom  you  have 
letters,  and  then  use  your  interest  and  address 
to  procure  a  full  freight  home  to  New  York. 
Should  there  unfortunately  be  many  vessels 
there,  loading  for  New  York,  you  must  then 
try  whether  offering  to  take  freight  on  more 
reasonable  and  lower  terms  than  the  other 
vessels  would  not  be  the  means  of  procuring 
you  a  full  freight  in  preference  to  them.  If 
so.  it  is  our  orders  that  you  take  freight  at 
under  rate,  in  preference  to  returning  home 
in  ballast.  Although  the  ship  is  consigned  at 
New  Orleans,  you  are  nevertheless  to  advise 
in  all  matters  relative  to  our  interest  with  the 
consignee.  You  must  pay  particular  atten- 
tion to  see  whether  our  consignee  attends  to 
our  interest  in  his  exertions  to  get  the  ship  a 
freight,  and  if  not,  you  will,  of  course,  see 
the  necessity  of  your  redoubling  your  exer- 
tions to  procure  freight,  and  not  to  place  your 
dependence  on  the  consignee  ;  you  will  there- 
fore pay  strict  attention  to  the  foregoing  re- 
quest, as  our  chief  dependence  is  placed  on 
your  exertions.  Further,  as  a  last  resort,  in 
«ase  you  can  procure  no  freight  for  the  United 
States,  you  may  then  take  freight  for  the 
Havana,  and  from  thence  to  New  York,  pro- 
Tided  you  have  one  that  offers  that  will 
answer.  You  will  consult  in  the  Havana  with 
Santa  Maria  Cuesta  &  Co.  Finally,  if,  after  ob- 
•528*]  taining  the  best  information  whether 
freight  can  be  procured  or  not,  and  giving  the 
ship  a  fair  chance,  by  waiting  two  or  three 
weeks,  if  none  offers,  you'll  then  return  back 
to  this  port,  with  all  possible  dispatch.  It  is 
pur  orders  that  you  take  freight  at  under  rate, ' 
in  preference  to  returning  home  in  ballast,  or 
if  a  full  freight  was  to  offer  for  Philadelphia, 
or  Boston,  or  any  port  in  the  United  States, 
you  might  take  it." 

The  vessel  sailed  from  New  York,  arrived 

cisely  established.  Each  case  must  depend  on  the 
nature  of  the  voyage  and  distance  of  the  termini. 
Gordon  v.  Bowne,  2  Johns.,  Rep.,  150.  It  is  not 
necessary  for  the  establishing  such  an  inferential 
claim,  to  show  by  witnesses  that  the  vessel  did  not 
arrive  at  her  port  of  destination.  It  is  suffi- 
cient to  prove  that  she  has  not  been  heard 
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at  Martinique,  and,  departing  thence,  reached 
New  Orleans  safely  on  the  2d  of  October, 
1799.  Whether  any  freight  then  offered  for 
New  York  was  not  shown.  But  the  defendant 
procured  one  for  the  Havana,  to  the  amount  of 
$5,225,  with  which  he  sailed  in  thirty  days 
after  his  arrival.  On  the  passage,  and  within 
six  hours'  sail  of  his  port,  the  defendant 
wrote,  by  a  brig  he  met,  a  letter  to  the  plain- 
iffs,  saying,  that  if  he  could  get  permission 
he  should  go  from  the  Havana  to  Campeachy. 
Having  safely  reached  the  Havana,  the  de- 
fendant received  payment  of  his  freight,  part- 
ly in  cash,  and  partly  in  a  bill  on  R.  Rolf,  of 
New  Orleans.  With  the  cash  he  purchased 
sugar,  which  he  shipped  to  his  owners  in  a 
vessel  named  the  Ohio,  and  having  delivered 
his  cargo,  weighed  anchor  on  the  29th  of  De- 
cember, 1799,  for  New  Orleans,  where  he 
arrived  after  a  tempestuous  voyage  of  forty 
days.  He  there  received  on  the  8th  or  9th  of 
February,  1800,  a  letter  from  his  owners,  dated 
2d  of  January,  1800,  ordering  him  by  no 
means  to  go  to  any  Spanish  port,  but  rather 
to  return  in  ballast  to  New  York.  In  a  sub- 
sequent one,  directed  to  the  Havana,  dated  the 
29th  January,  1800,  and  written  on  the  very 
day  of  receiving  an  account  current  'from 
Santa  Maria  Cuesta  &  Co. ,  charging  them  with 
fifty  boxes  of  sugar,  paid  on  account  of  the 
freight  of  $5,225,  the  plaintiffs  blame  the  de- 
fendant for  not  writing  by  every  opportunity  ; 
and  request  him  immediately  to  return  to  any 
port  in  the  United  States,  alleging  as  a  reason, 
that  the  rate  of  insurance  on  vessels  trading 
from  one  Spanish  port  to  another  was  so  high 
as  to  run  away  with  everything  made.  At  the 
conclusion,  however,  of  the  letter,  the  plaint- 
iffs add  :  "All  the  fault  we  find,  and  which 
is  a  great  one,  is  your  omission  and  neglect  of 
writing  us  by  every  opportunity,  and  conclude 
with  wishing  *you  speedy  back."  [*529 
From  New  Orleans  the  defendant  wrote, 
acknowledging  the  receipt  of  the  plaintiffs' 
positive  directions  to  return,  but  stating,  at 
the  same  time,  the  impossibility  of  his  imme- 
diate compliance,  as  he  had,  with  the  proceeds 
of  the  bill  on  Rolf,  purchased,  on  account  of 
the  plaintiffs,  a  cargo  of  sugar  boxes,  with 
which  it  was  his  intention  to  go  to  the  Havana 
and  invest  the  proceeds  in  a  cargo  for  New 
York.  In  consequence  of  this,  the  defendant 
sailed  from  New  Orleans  to  the  Havana, 
where,  after  a  passage  of  nine  days,  he  arrived 
on  the  7th  of  April,  1800,  sold  his  boxes, 
bought  with  the  amount  of  the  sales  a  cargo 
of  molasses,  shipped  it  on  board  his  own 
vessel,  set  sail  for  New  York,  and  reached  the 
quarantine  ground  in  the  month  of  June,  1800. 

The  plaintiffs  here  took  possession  of  the 
vessel  and  her  cargo,  which  they  sold  on  their 
own  account. 

It  was  admitted  that  the  plaintiffs  had  in- 
sured the  molasses  as  their  own  property,  and 
had  also  effected  policies  on  the  vessel  on  her 
several  voyages.  The  defendant  gave  in  evi- 
dence, that  on  his  first  arrival  at  the  Havana, 

of  in  the  country  from  whence  she  sailed 
and  where  insured.  Tweniloo  v.  Oswin,  2 
Campb.,  85;  Green  v.  Brown,  2  Stra.,  1190;  Newby 
v.  Read,  Park,  6th  ed.,  85.  But  it  must  be  made  to 
appear  that  when  she  left  the  port  of  outfit  she 
sailed  on  the  voyage  insured.  Cohen  v.  Huiekley, 
2  Campb.,  51. 
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in  December,  1799,  the  vessel  was  defective  in 
her  spars,  and  the  witness  who  testified  to  this 
deposed  that  he  would  rather  not  have  come 
to  the  United  States  than  have  embarked  in 
her  in  December.  He  further  added,  there 
was  then  no  convoy  for  the  United  States  from 
the  Havana. 

It  appeared,  however,  on  the  case,  that  in 
the  forty  days'  passage  from  the  Havana  to 
New  Orleans,  the  ship,  notwithstanding  the 
bad  weather  encountered,  never  complained  in 
body  or  rigging. 

The  general  veracity  also  of  the  defendant's 
witness  was  impeached.  From  the  log-book 
it  appeared  that  no  mention  was  made  of  any 
failure  in  the  masts  or  rigging ;  that  in  the  last 
voyage  much  tempestuous  weather  was  ex- 
perienced off  Sandy  Hook,  in  which  water 
mixed  with  molasses  was  pumped  up,  and 
sometimes  more  molasses  than  water.  Some 
loose  declarations  of  the  plaintiffs,  made  to 
particular  friends  of  the  defendant,  were  given 
in  evidence,  tending  to  show  that  the  defend- 
ant had  acted  according  to  the  best  of  his 
knowledge,  and  that  he  was  an  honest  man  ; 
53O*]  confessing  also,  *that  he  had  taken  the 
bill  on  Rolf  to  purchase  a  cargo  on  their  ac- 
count ;  and  that,  though  they  were  dissatis- 
fied with  his  not  writing,  they  never  said  any 
thing  about  his  disobedience  of  orders.  The 
defendant,  in  addition  to  this,  offered  to  prove 
that  he  had,  in  every  part  of  his  conduct,  ad- 
vised with  the  correspondents  of  the  plaintiffs, 
and  followed  that  course  they  sanctioned. 

The  counsel  for  the  defendant  contended, 
at  the  trial,  1st.  That  the  words  in  the  letter 
of  instructions,  "as  a  last  resort,  in  case  you 
can  procure  no  freight  for  the  United  States, 
you  may  then  take  freight  for  the  Havana, 
and  from  thence  to  New  York,  provided  you 
have  one  that  offers  that  will  answer," left  the 
defendant  to  exercise  his  discretion  in  the  em- 
ployment of  the  ship,  in  case  no  freight  should 
offer  for  the  United  States. 

2d.  That  the  plaintiffs  declaring  themselves 
satisfied  with  the  manner  of  employing  the 
ship,  and  declaring,  in  writing,  that  the  only 
fault  they  found  with  him  was  his  not  writing 
oftener,  was  either  a  waiver  of  any  claim  for 
deviation,  or  was  evidence  of  the  defendant's 
having  discretionary  power  of  employing  the 
vessel,  in  case  no  freight  offered  at  the  Ha- 
vana. 

3d.  That  the  season  of  the  year,  state  of  the 
ship,  the  want  of  freight,  convoy  and  advice 
of  agents,  formed  a  justification. 

4th.  That  the  insuring  by  the  plaintiffs  of 
the  vessel  and  cargo  from  Havana  to  New 
York,  and  accepting  them  on  their  arrival 
here,  and  exercising  every  act  of  ownership 
over  them,  was  an  adoption  of  the  conduct  of 
the  defendant,  and  a  complete  bar  to  a  recov- 
ery in  this  suit. 

His  Honor  Mr.  Justice  Radcliff,  before  whom 
the  cause  was  tried,  having  overruled  all  these 
points,  charged  in  favor  of  the  plaintiffs,  and 
the  jury  found  accordingly. 

On  these  circumstances,  and  on  the  four 
antecedent  reasons,  it  was  moved  to  set  aside 
the  verdict  and  grant  a  new  trial. 

Mr.  Hamilton,  for  the  defendant.  It  will 
be  contended  that  the  facts,  as  they  appear  on 
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the  case,  evince  an  absolute  breach  of  orders. 
But  we  reply  that,  even  allowing  they  were 
broken  *in  various  particulars,  there  [*531 
has  been  an  adoption  of  all  the  acts.  If  so, 
then  they  will  be  considered  as  done  on  ac- 
count of  the  plaintiffs,  and  the  defendant 
stands  excused  from  answering  in  damages. 
This  is  evident,  because  in  their  letter  to  him, 
after  full  information  of  all  that  had  passed, 
they  not  only  do  not  disavow  a  single  transac- 
tion, but  go  so  far  as  to  adopt  them,  by  saying, 
the  only  fault  they  find  with  him  is,  that  he  did 
not  write.  This  certainly  is  exactly  the  same  as 
saying,  we  are  perfectly  satisfied  with  your 
conduct.  In  conversation  with  individuals  the 
same  ideas  were,  after  a  full  knowledge  of  all 
circumstances,  in  more  than  one  instance  re- 
iterated. The  expressions  of  discontent, 
which  the  letters  of  the  plaintiffs  contain,  are 
all  referrible  to  transactions  previous  to  the 
last  letter,  and  were  written  before  the  account 
of  the  shipment  of  sugar  by  the  Ohio  had  ar- 
rived. This  was  received  by  them,  and  sold  on 
their  own  account.  Was  there  no  other  circum- 
stance to  show  the  plaintiff's  adoption  of  the 
defendant's  acts,  this  would  suffice ;  but  others 
are  presented,  from  which  they  cannot  escape. 
Knowing  all  that  had  happened,  they  insure  the 
last  cargo,  that  of  molasses,  on  their  own  ac- 
count, receive  it  from  Captain  Hacker  when 
he  arrives,  and  sell  it  on  their  own  account, 
without  ever  communicating  with  him  in  the- 
least.  All  of  these  acts  are  after  a  full  knowl- 
edge of  the  molasses  having  been  purchased 
and  shipped  on  their  account.  In  commercial 
affairs  between  agent  and  principal  (for  such, 
the  parties  here  really  are),  the  slightest  assent 
of  the  principal  should  be  construed  as  an  ad- 
option of  his  agent's  acts,  because  it  is  neces- 
sary, from  their  situation  abroad,  that  they 
should  occasionally  act  in  a  latitudinary  man- 
ner. If  what  is  thus  transacted  be  bona  fider 
the  most  trivial  circumstance  should  be  seized 
by  this  court,  to  say  it  is  a  ratification  of  all 
that  has  taken  place.  The  court  will  see  that 
this  rule  ought  to  be  strictly  enforced  against 
the  principal.  Its  being  so  will  not  iu  the 
least  infringe  on  the  rule  of  law  which  makes 
the  agent  responsible.  If  the  principal  desire* 
to  enforce  it.  he  is  at  perfect  liberty  so  to  do ; 
but  if  he  does  not  take  his  position  on  the 
rigid  letter  of  legal  doctrine,  any  equivocal 
act  ought  to  be  deemed  an  assent.  It  is  his 
duty  to  disavow  by  some  open  act.  *In  [*532 
other  countries  this  is  invariably  the  case  ;  the 
principal,  by  some  judicial  process  before  a 
notary,  protests  against  his  agent ;  and  this  is 
a  sufficient  proof  of  the  disposition  with  which 
any  subsequent  act  is  done.  Though  our  juris- 
prudence does  not  know  any  tribunal  to  have 
recourse  to  for  this,  yet  some  method  ought  to 
be  pursued  to  show  the  quo  animo  of  the  prin- 
cipal in  taking  goods,  if  he  does  not  mean  to> 
be  bound.  He  should  not  lay  by  and  wait 
events ;  if  the  result  be  favorable  abide  by 
them,  if  unfavorable  refuse ;  this  would  be 
mala  fide#.  But  let  that  be  how  it  will,  the  re- 
ception of  the  cargo  by  the  Ohio,  the  insur- 
ance, and  sales  by  the  plaintiffs,  are  conclu- 
sive against  them.  Little  stress  can  be  laid  on 
the  circumstance  of  that  cargo  being  the 
amount  of  their  own  proceeds,  because,  if  so, 
it  legalizes  the  voyage.  The  court  will  not 
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permit  anyone,  when  an  agent  has  acted  con- 
trary to  orders,  to  insure  the  subject  matter  as 
his  own,  and  call  on  the  underwriters  to  pay 
when  he  had  an  intention  to  consider  it  the 
property  of  another  ;  for  it  would  be  a  fraud 
on  the  underwriters.  The  state  of  the  cargo 
ought  to  be  declared,  or  the  insurance  made 
for  whomsoever  it  may  concern ;  for  no  man 
can,  in  his  contracts,  have  various  intents  on 
the  same  subject.  It  is  no  answer  that  the 
principal  might,  for  caution,  secure  himself ; 
so  he  may,  by  taking  the  property  into  pos- 
session ;  but  he  ought  not  to  sell,  for  then  the 
act  of  sale  is  decisive,  if  made  as  his  own ;  es- 
pecially when  the  agent  is  on  the  very  spot ; 
for  he  might  then,  on  a  disavowal  of  his  acts, 
have  paid  them  their  money  and  taken  to  his 
goods. '  Either,  then,  the  plaintiffs  converted 
the  property,  or  received  it  on  their  own  ac- 
count, and  thus  ratified  the  principles  of  the 
voyage.  The  court  will  not  allow  them  to  say 
they  converted,  because  no  man  shall  be  per- 
mitted to  say  he  is  a  wrong-doer,  when  his 
conduct  will  bear  an  innocent  construc- 
tion. For  the  general  principles  which  gov- 
ern in  cases  of  adopting  the  acts  of  another, 
the  court  will  find  all  that  has  been  advanced 
fully  confirmed  in  Smith  v.  Cologan1  (1  D.  & 
E.,  188 a.)  Against  this  we  are  aware  Cornwall 
533*]  v.  Wihon  *(1  Vez.,  Sen.,  509)8  may  be 
cited ;  in  that  case,  however,  when  the  goods 
arrived  they  were  disavowed ;  and  it  was  from 
the  subsequent  acts  that  even  the  disavowal 
was  controlled  by  acts  like  these,  for  there  the 
goods  were  insured  and  sold  by  the  principal. 
Instead  of  the  disavowal  as  there,  in  express 
terms,  we  here  find  the  plaintiffs  acknowledg- 
ing themselves  contented  with  the  defendant's 
general  conduct,  and  dissatisfied  only  with  his 
not  writing. 

Messrs.  Hopkins  and  Harris,  contra.  The 
present  is  a  simple  action  by  a  ship-owner 
against  his  captain  for  disobedience  of  orders. 
It  is  not  a  case  between  a  merchant  and  his 
factor,  but  of  a  master  against  a  servant  em- 
ployed to  do  a  special  act,  and  no  more.  Here 
the  defendant  was  engaged  for  a  particular 
voyage,  which  the  plaintiff  calculated  would 
expire  at  a  certain  time,  at  which  period  he 
counted  on  being  able  to  employ  his  vessel  in 
another  service.  The  case  states  the  connec- 
tion between  the  parties,  and  it  is  unnecessary 
to  read  it.  But  the  facts  show  an  original  in- 
tention to  deviate  from  instructions ;  for, 
when  off  the  Havana,  and  going  into  the  port 
in  obedience  to  his  orders,  he  writes  a  letter  to 
the  plaintiffs  saying  he  should  go  to  Cam- 
peachy.  •  After  this,  any  expressions  from 

1.— This  was  an  action  by  a  principal  against  his 
agent  for  breach  of  orders  in  making  insurance ; 
one  of  the  plaintiffs,  whilst  the  execution  of  the 
orders  was  depending,  had  the  state  of  affairs  sub- 
mitted to  him,  and  approved  of  all  that  had  been 
done.  This  approbation,  with  full  knowledge,  was 
held  an  adoption  of  the  agents  acts,  and  that  the 
plaintiffs  had  to  look  to  the  underwriters. 

2. — In  that  case  the  principal  insured,  but  the  act 
of  insuring  to  the  port  of  original  destination  was 
explicitly  held  not  to  be  an  adoption.  Nor  was  it 
between  master  and  owner.  It  was  an  order  to  a 
factor  to  buy  goods  on  account  of  the  defendant, 
who,  when  they  arrived,  reshipped  them  to  be  sold 
at  another  port.  They  were  disavowed  on  account 
of  the  price  at  which  purchased,  being  greater  by 
twenty-five  pounds  than  that  limited,  and  the  fac- 
tor saved  fifty  pounds  on  the  freight.  See  the  case. 
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them,  evincing  no  thorough  disapprobation , can 
be  deemed  no  more  than  a  matter  of  prudence 
to  get  back  their  vessel.     Her  various  voyages, 
the  facts  in  evidence  prove,  were  not  from  a 
disability  in  her  rigging    to    encounter  this 
coast.     The  defendant  was  clearly  a  servant 
acting  under  orders  ;  to  enable,  however,  the 
plaintiffs  to  have  recourse  against  him  for  a 
breach  of  these  orders,  it  is  said  they  must 
abandon  the  property  about  which    he   wa» 
ordered  to  act.     This  is  really  new  law.     For 
surely  it  is  not  a  principle,  that  where  an 
owner  of  property  sues  his  agent  for  misfeas- 
ance respecting  that  property^  he  must  aban- 
don the  property  or  its  proceeds  to  entitle  him 
to  his  action.     Or  if  a  bailee  misuse  goods 
bailed,  must  the  bailor  relinquish  the  goods 
before  he  can  institute  a  suit  ?    Or  should  he 
take  them  back,  is  his  right  of  action  gone? 
We  conceive,  unless  the  law  is  widely  mis- 
taken, that  he  may  take  back  his  property,  and 
*then  have  recourse  to  his  action  for  [*534 
damages,  without  trusting  to  the  personal  re- 
sponsibility of  the  defendant  for  every  kind 
of  recompense.     Suppose  a  ship  and  cargo  to 
the  East  Indies,  consigned  to  the  captain,  who 
grossly  disobeys ;  on  his  return  are  the  vessel 
and  proceeds  to  be  given  up,  if  compensation 
for  damages  is  sought?    This  would  make  it 
an  affair  of  calculation,  in  which  the  loss  must 
be  balanced  against  the  means  of  the  defend- 
ant.    The  plaintiffs  seem  to  confound  original 
property,  owned  by  a  principal,  and  intrusted 
to  orders,  with  orders  given  to  acquire  prop- 
erty by  their  execution  ;  they  want  to  set  up 
the  taking  back  a  man's  own  from  his  servant, 
as  the  adoption  of  the   acts  of  a  factor    in 
purchasing  goods.    It  is  said,  however,  that  the 
court  ought  to  lean  in  support  of  acts  of  adoption 
in  favor  of  the  agent,  and  against  the  principal, 
if  the  conduct  be  bona  fide.   However  that  may 
be  is  indifferent  to  the  present  question,  which 
is  simply  assumpait,  charging  no  fraud,  but  a 
mere  breach  of  duty  in  not  performing  the 
orders  he    undertook    to    obey.     For    doing 
which  he  shows  no  kind. of  excuse;  and  as 
every  misfeasance  is,  in  presumption  of  law, 
mala  fide,  some  justification  ought  to  appear. 
No  argument  of  approbation  can  be  drawn 
from  a  few  concluding  words  in  one  of  the 
letters.     The  whole  tenor  of  the  correspond- 
ence, on  the  part  of  the  plaintiffs,  shows  dis- 
satisfaction, and  not  only  repeated  complaints 
of  his  disobedience,   but    continued  injunc- 
tions to  obey  the  orders  given  him.     When  it 
is  considered  that  the  defendant  was  abroad 
with  the  property  of  the  plaintiffs,  and  that 
property  so  easily  moved  from  place  to  place, 
the  court  will  see  the  necessity  and  caution 
that  the  plaintiffs  were  obliged  to  use,  in  con- 
cealing their  intention  from  a  man  who  was 
violating  every  direction  he  received.     This 
will  easily  account  for  all  those  expressions, 
either  in  writing  or  conversing,  which  seems 
to  imply  no  blame.     The  insurance  was  right- 
ly made,  because  the  plaintiffs  did  no  more  than 
insure  their  own,  and,  of  course,  taking  back 
their  own  cannot  waive  any  cause  of  action 
which  they  had  for  disobedience  of  orders. 
On  this  very  point  the  court  will  see  the  case 
from  Vesey  directly  in  favor  of  the  plaintiffs  ; 
and  that  every  insurance  is  for  the  benefit 
*of  all  whom  it  may  concern,  the  face  [*535 
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of  every  policy  shows.  In  the  citation  from 
Durnford  &  East,  there  was  an  express  ap- 
probation ;  so  that,  taking  the  present  case 
every  way,  it  makes  against  the  defendant. 
This  is  an  action  for  breach  of  orders.  Those 
orders  the  case  states  explicitly,  nor  do  they 
admit  of  any  deviation.  Even  the  device  of 
the  correspondents  of  the  plaintiffs  can  be  no 
excuse,  for  they  were  to  be  consulted  only  on 
the  manner  of  carrying  the  orders  into  effect, 
not  whether  they  were  to  be  totally  laid  aside; 
for,  with  respect  to  one,  the  defendant  was 
absolutely  put  on  his  guard,  and  cautioned. 
But  the  formality  of  this  sanction  cannot  be 
pretended,  for  the  letter  of  the  defendant, 
written  off  the  Havana,  declares  an  avowed 
plan  of  disobedience.  Of  this,  at  the  time  of 
the  conversations  and  letter  relied  on,  the 
plaintiffs  were  ignorant.  They,  therefore, 
could  never  have  approved  what  they  did  not 
know.  Besides,  -they  took  place  with  third 
persons,  and  can  therefore  never  be  applied  to 
a  ratification  of  what  passed  with  another. 
The  doctrine  contended  for  is  this,  that  if  a 
captain  of  a  vessel  employ  her,  contrary  to  all 
the  orders  of  his  owners,  and  defeat  every 
plan  they  had  arranged,  yet  if  they  take  what 
has  been  purchased  with  the  earnings  of  their 
own  property,  the  captain  is  exonerated  from 
all  responsibility  for  the  misuse  of  it.  The 
fact  is,  the  owners  take  back  no  more  than 
their  own ;  and  at  the  utmost  it  can  go  only  in 
mitigation  of  damages.  Suppose  a  cargo  sent 
to  be  sold  at  a  certain  price,  and  the  consignee 
sells  at  an  under  rate,  if  the  proceeds  be  re- 
ceived, shall  the  party  be  prevented  from 
recovering  the  excess  which  it  might  be  shown 
could  have  been  gotten ;  should  the  court 
sanction  the  reasoning  on  the  other  side,  a 
master  of  a  vessel  may  go  on  from  voyage  to 
voyage,  employ  himself  for  ten  years,  and  if 
his  owners  should  take  back  their  own  vessel 
and  her  freight,  he  not  only  ceases  to  be  re- 
sponsible for  a  breach  of  orders,  but  his  acts  are 
adopted,  and  he,  of  course,  becomes  entitled  to 
wages  for  the  whole  time.  The  result  of  such 
a  position  must  be  ruinous  to  all  commerce, 
and  it  is  not  to  be  supported  by  any  authority 
whatever.  In  13  Vin.,  6,  7,  8,  the  court  will 
see  that  accepting  an  article  purchased,  or  the 
proceeds  of  one  sold,  is  not  always  a  release  of 
damages  arising  from  disobedience  of  orders. 
536*]  *Mr.  Hamilton,  in  reply.  The  de- 
fendant was  more  than  a  mere  master  sailing 
according  to  his  letter  of  instructions.  He 
had  a  general  discretionary  power  over  the 
vessel  and  was,  in  various  situations,  to  act  as 
he  thought  fit.  The  question,  then,  does  not 
resolve  itself  into  a  strict  compliance  with 
orders,  but  whether  there  has  been  a  bona  fide», 
in  which  case  there  is  always  a  great  allow- 
ance made.  It  is  offered  at  the  trial  to  be 
proved  that  every  step  taken  by  the  defendant 
was  with  the  concurrence  of  the  plaintiff's 
correspondents  ^this  alone  is  enough  to  evince 
that  good  faith  which  will  lead  the  court  to 
construe  every  act  of  the  plaintiffs  as  done  in 
a  spirit  of  adoption,  for  in  no  one  instance  do 
they  allege  a  breach  of  orders.  We  contend 
that  the  having  received  the  freight  is  an 
adoption  of  the  acts  by  which  it  was  earned, 
and  exonerates  from  all  responsibility  on  ac- 
count of  disobedience. 
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THOMPSON,  J.  This  was  an  action  on  the 
case  brought  by  the  plaintiffs  against  the  de- 
fendant, who  was  captain  of  a  ship  in  their 
employ,  for  breach  of  orders. 

On  the  part  of  the  defendant  it  was  alleged, 
that  the  instructions  vested  some  discretionary 
powers  in  him  ;  but  that,  admitting  he  had 
violated  his  instructions,  still  the  plaintiffs 
have,  by  their  conduct,  adopted  his  acts,  and 
thereby  waived  all  claim  to  compensation. 
The  general  principles  of  law,  as  applicable  to 
cases  of  this  description,  are  not  controverted. 
There  can  be  no  doubt  but  that  a  captain  is 
responsible  in  damages  to  his  owners  for  dis- 
obedience of  orders ;  and  there  can  be  as  little 
doubt  but  that  the  owners  may  adopt  such  acts 
as  would  be  deemed  a  violation  of  instructions, 
and  thereby  waive  all  claim  to  damages  on 
that  account.  The  great  difficulty  arises  in 
the  application  of  the  law  to  the  case  before 
us.  The  original  instructions  of  the  plaintiffs 
are  very  particular,  and  seem  not  to  give  any 
great  latitude  to  the  exercise  of  discretion. 
They  say,  "It  is  our  desire  that  you  strictly 
adhere  to  the  following  instructions,  which  are 
to  be  considered  as  binding  on  you,  and  not  to 
be  deviated  from."  They  then  proceed 
*to  point  out  the  voyage,  and  the  con-  [*537 
duct  to  be  observed  by  the  captain.  It  appears 
to  me,  clearly,  that  the  defendant's  returning 
to  New  Orleans  from  the  Havana,  instead  of 
coming  to  New  York,  was  a  breach  of  orders. 
But  the  most  important  question  appears  to  be, 
whether  there  has  not  been  a  waiver  by  the 
plaintiffs  of  their  claim  for  damages.  The  cir- 
cumstances relied  on  by  the  defendant,  to  show 
that  'his  acts  have  been  adopted  bv  the  plaint- 
iffs, are  various.  Their  force  and  importance 
will  depend  much  on  an  accurate  attention  to 
dates.  I  would,  in  the  first  place,  observe, 
that  there  is  no  pretense  but  that  the  defendant 
acted  in  good  faith,  and  in  a  manner,  as  he 
supposed,  best  calculated  to  promote  the  inter- 
est of  the  plaintiffs.  The  great  confidence 
which  they  uniformly,  in  all  their  letters,  avow 
to  repose  in  him,  even  after  a  breach  of  the 
orders,  as  appearing  in  the  case,  afford  a  strong 
presumption  that  the  defendant,  at  least,  if  not 
the  plaintiffs  themselves,  supposed  he  had 
some  descretion  left  him  as  to  the  employment 
of  the  ship.  These  considerations  ought  to 
induce  us  to  give  the  most  favorable  construc- 
tion to  his  acts.  The  defendant,  by  letter  of 
the  25th  of  November,  1799,  when  at  sea,  on 
the  voyage  from  New  Orleans  to  the  Havana, 
informs  the  plaintiffs,  "that  if,  on  his  arrival 
at  the  Havana,  he  finds  no  advice  from  them, 
he  intended  to  go  to  Campeachy,  if  he 
could  get  permission.  If  he  could  not, 
he  should  run  down  to  New  Orleans  for  a 
freight  home."  This  communication  is  unac- 
countable, if  the  defendant  supposed  no  dis- 
cretion left  him,  and  that  he  was  bound  by 
the  strict  letter  of  his  instructions.  He  prob- 
ably placed  great  reliance  on  that  part  of  his 
orders  which  expressed  so  much  confidence  in 
him,  and  declares  that  the  chief  dependence 
was  placed  on  his  exertions.  It  does  not  ap- 
pear that  the  defendant  received  any  advice 
whatever  from  the  plaintiffs  while  at  the  Ha- 
vana the  first  time.  Their  letter  directed  to 
him,  at'  that  place,  bears  date  the  28th  day  of 
November,  1799,  the  very  day  he  arrived 
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there,  and  there  is  no  evidence  that  he  received 
it  before  he  left  that  place,  which  was  on  the 
39th  of  the  ensuing  month,  on  his  voyage  back 
to  New  Orleans.  It  does  not  appear  that  any 
freight  offered  for  the  United  States,  or  that 
538*]  the  *captain  sought  for  any.  The 
pplaintiffs,  by  letter,  dated  the  3d  of  January, 
1800,  acknowledge  the  receipt  of  the  informa- 
tion from  the  captain  that  he  proposed  going 
to  Campeachy,  or  returning  to  New  Orleans, 
and  they  greatly  lament  such  determination, 
on  account  of  the  high  premiums  of  insurance 
on  that  voyage,  but  say  nothing  about  his 
having  broken  his  orders.  Again,  by  letter  of 
the  39th  of  January,  1800,  the  plaintiffs  com- 
plain much  of  the  defendant  for  not  writing 
oftener,  and  advising  them  of  his  situation,  so 
that  they  might  keep  the  ship  and  cargo  cov- 
ered by  insurance.  This  letter,  which  may  em- 
phatically be  styled  a  letter  of  complaint,  is  so 
far  from  containing  any  suggestion  of  a  viola- 
tion of  orders,  that  it  expressly  declares,  "All 
the  fault  we  find  (and  which  is  a  <peat  one) 
is  your  omission  and  neglect  of  writing  us  by 
every  opportunity."  When  this  letter  was 
written,  the  plaintiffs  had  full  knowledge  of 
the  situation  of  the  ship  ;  they  well  knew  that 
the  defendant  was  pursuing  a  different  line  of 
conduct  than  the  one  they  had  marked  out  for 
him;  still  they  found  no  fault  with  this:  the 
only  complaint  was,  that  he  did  not  keep  them 
advised  of  his  situation,  so  that  they  might 
secure  themselves  by  insurance.  Ana  by  the 
testimony  of  Mr.  Bloodgood,  it  appears  that, 
in  the  month  of  February,  1800,  and  after  the 
plaintiffs  knew  of  the  defendant's  intention  of 
going  from  the  Havana  to  New  Orleans  a  sec- 
ond time,  Mr.  Ludlow,  one  of  the  plaintiffs, 
declared  that  Captain  Hacker  was  an  honest 
man,  and  that  he  believed  he  did  the  best  for 
their  interest,  and  the  only  fault  he  found  was 
his  not  writing.  He  made  no  complaint  of 
disobedience  of  orders.  These  acts  and  decla- 
rations, I  think,  afford  an  irresistible  conclu- 
sion that  the  plaintiffs  intended  to  adopt  all 
the  acts  of  the  defendant  of  which  they  were 
apprised  the  beginning  of  February,  1800. 
These  acts  included  the  voyage  from  the 
Havana  to  New  Orleans.  It  remains  to 
be  examined  whether  the  plaintiffs  have,  by 
any  subsequent  conduct,  adopted  the  acts  of 
the  defendant  after  that  time.  It,  appears  by 
the  defendant's  letter,  dated  at  New  Orleans 
the  33d  of  February,  1800,  he  had  recived  the 
plaintiffs'  letter  dated  the  3d  of  January,  1800, 
wherein  they  gave  him  positive  orders  to  come 
539*]  immediately  home  with  the  ship.  *But 
by  the  same  letter  he  apprises  them  that  he 
had  previously  purchased  a  cargo  on  their  ac- 
count, from  which  he  could  not  retract,  which 
made  it  necessary  for  him  to  proceed  on  the 
same  route  he  went  before.  And  by  another 
letter  of  April  the  19th,  he  apprises  them  of 
his  arrival  at  the  Havana  a  second  time.  After 
this,  we  find  the  plaintiffs  insuring  this  ship 
and  cargo,  as  their  own,  on  the  voyage  from 
the  Havana  to  New  York.  On  her  arrival  at 
New  York,  they  took  possession  of  her,  sold 
the  cargo,  received  the  proceeds,  and  treated 
them  in  every  respect  as  their  own.  This  con- 
duct, it  appears  to  me,  is  conclusive  to  show 
that  they  considered  the  reasons  assigned  by 
the  defendant  for  going  to  the  Havana  a  second 
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time,  as  sufficient ;  and  that  they  intended  to 
adopt  his  acts.  In  the  case  of  Smith  et  al.,  v. 
Colgan  et  al.  (3  D.  &  E.,  188),  in  a  note,  it  was 
decided  by  Buller,  J.,  that  where  a  principal, 
with  knowledge  of  all  the  circumstances, 
adopts  the  acts  of  his  agent  for  a  moment,  he 
ought  to  be  bound  by  them.  So  also,  in  the 
case  of  Cornwall  v.  Wilson  (1  Vez. ,  509),  where 
a  factor  in  the  purchase  of  goods  had  exceed- 
ed the  price  limited,  yet  the  principal  received 
the  goods  and  disposed  of  them  as  his  own : 
and  it  was  held  that  this  was  an  adoption  of 
the  factor's  act,  notwithstanding  the  principal, 
by  a  letter,  had  expressly  disavowed  receiving 
the  goods  on  his  own  account.  Lord  Chancel- 
lor Hardwicke  declares  the  principal  conclud- 
ed by  his  own  acts  by  taking  the  goods  to 
himself,  and  treating  them  as  his  own  ;  and 
that  these  acts,  being  subsequent  to  the  letter 
disaffirming  the  contract,  explained  the  nature 
of  the  whole  transaction,  and  the  intent  with 
which  he  acted.1  These,  I  think,  are  salutary 
principles,  and  such  as  the  facts  before  us  will 
fully  warrant  us  in  applying  to  the  present 
case.  I  am  therefore  of  opinion  a  new  trial 
ought  to  be  granted. 

KENT,  J.,  There  can  be  no  doubt,  I  think, 
but  that  the  defendant  was  guilty  of  a  breach 
of  orders,  in  returning  back  to  New  Orleans 
from  the  Havana.  Here  the  deviation  from 
his  instructions  commenced,  and  the  only 
question  is,  whether  the  plaintiffs  have,  by 
their  acts  and  declarations,  ratified  his  con- 
duct, and  precluded  themselves  from  the 
present  suit.  The  rule  is,  that  if,  with  a 
knowledge  of  all  its  circumstances,  *a  [*54O 
principal  adopts  the  acts  of  his  agent,  he  is 
bound  by  them.  (3  D.  &  E.,  by  Buller,  J.; 
1  Ves.,  509).  This  principle  was  recognized 
by  this  court  in  the  case  of  Towel  &  Jackson  v. 
Stevenson  (1  Johns,  Cas.,  110),  decided  in  Oc- 
tober Term,  1799.  In  that  case  the  defendant 
received  a  bill  of  exchange  to  collect  for  the 
plaintiffs,  and  to  enable  the  indorser  to  secure 
himself,  he  surrendered  it  up  to  the  indorser, 
without  receiving  the  money,  and  conse- 
quently made  himself  liable.  This  fact  was 
afterwards  disclosed  by  him  to  the  plaintiffs, 
who,  without  any  express  discharge  to  him, 
or  ratification  of  his  act,  assumed  the  business 
of  pressing  the  indorser  for  payment.  The 
indorser  failed,  and  this  assumption  of  the 
business,  after  a  full  disclosure  had  been  made, 
was  held  to  exonerate  the  defendant.  Th^ 
defendant,  in  the  present  case,  seems  not  to 
be  liable  to  the  charge  of  any  intentional 
wrong.  Although  the  great  outline  of  the 
voyage  was  prescribed  to  him,  he  was,  in  every 
other  respect,  left  with  large  discretionary 
powers.  It  is  admitted,  as  not  liable  to  dis- 
pute, that  an  explicit  approbation  of  the  con- 
duct of  the  defendant  would  be  a  waiver  of 
any  remedy  on  the  part  of  the  plaintiffs  ;  and 
are  not  the  circumstances  in  this  case  equiva- 
lent to  such  approbation?  When  a  factor  is 
intrusted  with  large  power,  requiring  the  ex- 


1.— See  Delafleld  v.  State  of  Illinois,  36  Wend.,  192 : 
Lawrence  v.  Taylor,  5  Hill,  107 ;  Moss  v.  Rosie  Lead 
Mining  Co.,  5  Hill,  137 ;  Caint-s  v.  Bleeker,  12  J.  R., 
300 ;  Vienna  v.  Baulay,  3  Cow.,  281 ;  Towle  v.  Stev- 
enson, 1  J.  C.,  110;  Armstrong  v.  Gilchrist,  2  J. 
C.,  424. 
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ercise  of  much  sound  judgment,  and  he  acts 
•with  an  honest,  though  misguided  zeal,  for 
the  interest  of  his  principal,  it  is  just  and 
politic  to  construe  the  acts  of  the  prin- 
cipal pretty  liberally  in  favor  of  an  adopt- 
ion of  those  of  the  agent.  After  the 
plaintiffs  had  full  knowledge  of  the  de- 
fendant's second  voyage  to  New  Orleans, 
they  insure,  on  their  own  account,  the  cargo 
and  freight  of  such  second  voyage,  and  of  the 
subsequent  voyages  back  to  the  Havana  and  to 
New  York.  They  receive,  sell  and  take  to 
themselves  the  proceeds  of  the  molasses, 
which  was  an  investment  by  the  defendant 
at  the  Havana  of  what  was  to  be  traced  back, 
as  the  result  of  part  of  the  freight  of  the  first 
voyage  from  New  Orleans  to  the  Havana,  and 
which  molasses  the  defendant  had  shipped  to 
the  plaintiffs  as  for  their  account.  They  de- 
clare by  letter  to  the  defendant  that  they  have 
full  confidence  he  would  use  his  best  endeavor 
to  promote  their  interest,  and  that  they  find 
54 1  *]  no  fault  with  him,  *except  in  his  neg- 
lect in  not  writing  to  them,  and  they  declared 
the  same  to  other  persons.  These  acts  and 
declarations  amount  to  something  more  than 
an  equivocal  adoption  of  the  defendant's  acts 
— they  are  a  clear  and  intelligible  approbation. 
The  molasses  was  the  result  of  a  conversion 
by  the  defendant  of  the  freight,  and  yet  the 
plaintiffs  accept  the  molasses,  as  shipped  on 
their  account,  and  sell  it  as  their  own. 
During  all  these  acts  there  is  not  a  disavowal 
in  any  shape  of  the  defendant's  conduct.  In 
the  case  of  Cwnwattv.  Wilson  (1  Vez.,  509), 
the  factor,  in  the  purchase  of  hemp,  exceeded 
his  limited  price.  The  principal,  by  word, 
refused  the  contract,  as  he  had  a  right  to  do, 
but  he  still  took  the  goods  to  himself.  He 
acted  with  them  as  his  own  ;  sold  them  as 
his  own.  and  not  as  factor  for  his  factor. 
Lord  Hardwicke  held  that  notwithstanding 
what  he  said,  he  meant  to  take  them  as  his 
own,  and  decreed  accordingly,  that  the  prin- 
cipal was  bound  by  the  price  given.  The 
present  case  is  certainly  as  strong  for  the  de- 
fendant, and  I  am  of  opinion  that  the  plaint- 
iffs have  sufficiently  sanctioned  the  defendant's 
departure  from  his  instructions,  and  are  not 
entitled  to  recover  against  him  on  that  ground. 
The  verdict  is  accordingly  against  evidence, 
and  ought  to  be  set  aside,  on  payment  of 
costs. 

f  LEWIS,  Ch.  J.  The  plaintiffs,  as  owners, 
prosecute  the  defendant  for  breach  of  orders, 
as  master  of  their  ship  Young  Eagle. 

The  defendant  has  committed  a  breach  of 
those  orders,  and  for  this  he  is  liable  in  dam- 
ages, unless  justified  by  the  peculiar  circum- 
stances of  his  situation  or  discharged  by  the 
subsequent  conduct  of  the  plaintiffs. 

The  state  of  the  ship  created  no  impedi- 
ment. She  was  completely  repaired  at  New 
Orleans  on  her  fjrst  arrival  there.  The  season 
of  the  year  was  a  fact  known  to  the  owners  at 
the  time  they  gave  the  instructions.  The 
want  of  freight  and  convoy  cannot  form  a 
justification,  as  they  were  not  events  by  which 
262 


the  conduct  of  the  voyage  was  to  be  influ- 
enced. 

For  a  discharge,  on  the  ground  of  the 
plaintiff's  having  adopted  his  acts,  the  de- 
fendant relies  on  certain  conversations  be- 
tween Mr.  Ludlow  and  Mr.  Bloodgood,  the 
letter  *of  the  plaintiffs'  of  the  29th  of  [*542 
January,  1800,  their  procuring  insurance  on 
the  unauthorized  voyages,  and  their  receiving 
and  selling  the  cargo  of  molasses  he  brought 
from  Havana  to  New  York.  The  substance 
of  these  conversations  was,  that  Mr.  Ludlow 
believed  Mr.  Hacker  an  honest  man  ;  that  he 
did  the  best  for  their  interest ;  and  that  the 
only  fault  he  found  was  his  not  writing. 
When  these  conversations  took  place  does  not 
precisely  appear,  further  than  that  one  was 
about  the  6th  of  February,  1800,  the  other  in 
the  spring  of  that  year.  The  letter  of  the  29th 
of  January  is  to  nearly  the  same  effect ;  con- 
taining a  declaration  that  all  the  fault  they 
found  was  the  defendant's  omitting  to  write 
to  them. 

It  must  be  remembered  that  at  the  time  of 
these  conversations,  and  of  writing  the  letter 
of  the  29th  of  January,  it  does  not  appear  that 
the  plaintiffs  knew  of  his  having  actually  com- 
mitted a  breach  of  orders.  They  only  knew 
he  contemplated  it  when  at  sea  on  the  25th  of 
November,  in  the  event  of  his  not  meeting  at 
Havana  with  advice  from  them.  This  cannot, 
then,  be  construed  into  an  approbation  of  con- 
duct, of  which  they  probably  were  ignorant. 
But  were  it  otherwise,  the  approbation  relied 
on  to  excuse  malconduct,  where  by  parol 
merely,  ought  to  be  unequivocal  and  explicit  ; 
and  a  mere  declaration  of  a  belief  in  the  hon- 
esty and  integrity  of  the  defendant,  and  a  re- 
fusal to  complain  of  his  conduct,  cannot  be 
sufficient.  Many  an  honest  man  has  commit- 
ted errors  which  have  rendered  him  liable  in 
damages,  and  many  an  injured  one  has  re- 
fused to  complain. 

The  acts  of  the  plaintiffs  remain  to  be  con- 
sidered. Their  procuring  insurance  on  the  un- 
authorized voyages,  and  their  receiving  and 
selling  the  molasses.  I  can  discover  no  prin- 
ciple on  which  either  of  these  acts  can  be  con- 
strued into  an  adoption  of  the  conduct  of  the 
defendant.  It  would  be  a  regulation  ruinous 
to  commerce,  if  whenever  a  portion  of  a  mer- 
chant's property  is  sacrificed  by  the  unauthor- 
ized acts  of  the  master  of  his  ship  or  con- 
signee, that  he  should  be  obliged  to  jeopardize 
the  remainder  before  he  shall  be  entitled  to  a 
recovery  in  damages.  In  the  present  instance, 
the  owners'  property,  in  neither  the  vessel,  her 
cargo,  nor  her  earnings,  *was  in  any  [*543 
wise  changed  by  the  conduct  of  her  master. 
They  were,  therefore,  perfectly  correct  in 
what  they  did,  and  their  right  to  recover 
remains  unimpaired.  I  am  of  opinion  the 
defendant  take  nothing  by  his  motion. 


New  trial  granted. 


Cited  in-12  Johns.,  305 ;  5  Den.,  503 ;   72  N.  Y., 
116;  53  Barb.,  61. 
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THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW 
YORK  ^ 

SCOTT. 

1.  New  York  City — Construction  of  Statute — 
Right  to  run  Streets  in  front  of  Water  Lots — 
Slips — Right  to — Definition  of.  2.  Action 
— Money  Had  and  Received — Proof. 

The  Act  of  the  Legislature  of  1798,  re-enacted  on 
the  3d  of  April,  1801,  contains  no  implied  grant  of 
the  soil  under  water,  therein  mentioned,  to  the  cor- 
poration of  New  York.  They  are  under  that  act 
only  attorneys  for  the  public. 

The  reservation  in  their  resolve  or  by-law,  of 
June,  1801,  of  the  slipage  arising'  from  piers,  erected 
under  grants  made  by  them,  in  pursuance  of  that 
law,  is  void. 

The  corporation  has  no  right  to  slipage  on  the 
piers,  running  into  the  East  River,  in  front  of  South 
Street. 

A  slip  is  an  interval  or  vacancy  between  two  piers. 

In  an  action  for  money  had  and  received,  the 
plaintiff  must  show  a  right  in  himself. 

Citations— Act  of   April,  1798;  Act  of  April  3d, 

1801. 

FT1HIS  was  an  action  commenced  in  the  Jus- 
J.  tices'  Court  of  the  city  of  New  York,  to 
recover  $18.50,  for  wharfage.  The  suit  being 
removed  into  the  Supreme  Court,  a  verdict 
was,  by  consent,  entered  for  the  plaintiffs, 
subject  to  the  opinion  of  the  court,  on  a  case, 
which  was  shortly  this  : 

The  lands  which  the  corporation  of  New 
York,  under  their  charter,  hold  on  Manhattan 
Island,  and  within  the  city,  extend  to  low 
water-mark,  and  four  hundred  feet  beyond 
tli.it,  in  the  East  River.  To  these  are  annexed 
"  the  right,  benefit  and  advantage  of  all  docks, 
wharves,  cranes,  and  slips,  or  small  docks 
within  the  city,  with  the  wharfage,  craneage, 
and  dockage,  and  all  issues,  rents,  profits  and 
advantages  arising,  or  to  arise,  or  accrue,  by, 
or  from,  all  or  any  of  them."  By  an  Act  of 
the  Legislature,  passed  on  the  7th  of  March, 
1793,  it  is  declared,  that  "all  the  right,  title, 
interest,  claim  and  demand,  of  the  people  of 
this  State,  of,  in,  and  to  all  lands,  at  any  time 
heretofore  left  for  streets  or  highways,  in  the 
city  of  New  York,  by  any  person  or  persons, 
whomsoever,  shall  be,  and  hereby  is,  vested 
in  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York,  and  their  successors, 
for  the  use  of  streets  and  highways." 

In  the  various  grants  by  the  corporation,  of 
their  water-lots  on  the  northeasterly  side  of 
the  coffee-house  slip,  they  had  given  in  fee, 
the  right  of  wharfage  in  front,  and  in  consid- 
eration of  erecting  certain  piers,  given  to  their 
grantees  for  twenty  years,  the  wharfage,  &c., 
of  the  southwesterly  sides  of  such  piers,  pro- 
vided they  should  not  grant  away  the  water- 
lots  on  that  side,  which  they  reserved  to  them- 
selves a  right  to  do,  in  which  case  the  wharf- 
age on  the  southwesterly  side  was  to  cease. 

The  corporation  having  granted  away  the 
whole  of  the  land  to  which  they  were  entitled, 
544*]  under  their  charter,  applied,  *in  April, 
1798,  to  the  Legislature,  for  an  act  to  author- 
ize them  to  run  streets  or  wharves,  of  70  feet 
width,  in  front  of  the  water-lots  already 
granted.  This,  by  a  law  of  that  month  and 
year  (re-enacted  oh  the  3d  of  April,  1801),  the 
Legislature  was  pleased  to  grant ;  and  by  the 
same  act,  the  proprietors  of  lots  on  the  front 
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of  which  the  streets  or  wharves  might  run, 
were  to  fill  them  up,  and  make  piers,  accord- 
ing to  the  directions  of  the  corporation.  On 
non-compliance,  the  corporation  were  to  be  at 
liberty  so  to  do,  and  receive  the  wharfage  to 
their  own  use.  It  was  also  further  provided, 
that  the  corporation  might  grant  to  such  pro- 
prietors, in  fee,  a  common  interest  in  such 
piers,  in  proportion  to  the  breadth  of  their  re- 
spective lots,  under  such  restrictions,  and 
within  such  limits,  as  the  mayor,  &c. ,  might 
deem  just  and  proper. 

In  pursuance  of  the  authority  conferred  by 
this  act.  the  corporation  laid  out  a  street, 
called  South  Street,  in  front  of  the  lots  they 
had  granted,  joining  the  East  River,  and  on 
the  1st  day  of  June,  1801,  made  a  by-law,  or 
ordinance,  by  which  they  ordered  the  respect- 
ive owners  of  lots  fronting  and  bounded  on 
South  Street,  from  the  Wall  Street  slip  to  the 
Fly  Market  slip,  to  make  a  pier  on  the  north- 
east side  of  Wall  Street,  and  complete  it,  ac- 
cording to  the  directions  therein  given,  before 
the  1st  day  of  November,  1802 ;  on  doing 
which,  the  corporation  would  grant  the  piers 
to  the  owners  of  the  said  lots,  ' '  reserving  in 
the  said  grants  the  exclusive  right,  in  the  cor- 
poration of  this  city,  of  wharfage  and  slipage, 
on  the  side  of  each  pier,  adjoining  a  public 
slip,  and  that  the  said  piers  be,  in  all  respects, 
considered  as  public  streets  or  highways,  and 
maintained  and  kept  in  repair  by  the  grantees, 
their  heirs  and  assigns." 

Previous  to  the  passing  of  the  Act  of  April, 
1798,  the  corporation  had  laid  out  the  plan  of 
South  Street,  and  had  granted  to  the  proprie- 
tors of  lots,  bounded  by  the  East  River,  the 
vacant  water-lots  between  them  and  South 
Street. 

Among  the  grants  thus  made  there  was  one 
the  10th  of  May,  1797,  to  John  Murray,  under 
whom  the  defendant  claimed. 

By  this  grant  Murray  was  to  make  a  wharf, 
or  street,  of  70  feet  in  width,  along  the  whole 
front  of  the  lot  granted  *to  him  (which  [*545 
was  to  be  South  Street),  and  another  of  at 
least  25  feet,  along  the  whole  west  side  of  the 
same  lot,  and  of  the  street,  of  70  feet.  The 
same  to  be  and  remain  public  streets  ;  in  con- 
sideration of  upholding,  maintaining,  and 
keeping  of  which  in  good  and  sufficient  re- 
pair, he  was  to  have  all  wharfage,  &c.,  accru- 
ing or  arising,  by  or  from  the  same  fronting 
the  East  River,  or  by  or  from  any  part 
thereof. 

Murray  accordingly  built  the  wharves  and 
streets,  specified  in  the  grant,  and  also,  under 
the  direction  of  the  corporation,  a  pier  run- 
ning in  front  of  South  Street,  into  the  East 
River,  the  southwest  sides  of  which,  and  of 
the  "wharves  and  streets  he  had  erected,  are 
bounded  by,  and  in  a  line  with  Wall  Street 
slip,  which  runs  in  front  of  Wall  Street,  and 
the  wharf  of  25  feet,  built  along  the  southwest 
sides  of  South  Street,  and  the  lot  granted  by 
the  deed  of  10th  May,  1797,*to  John  Murray. 
This  pier,  so  erected,  was  not  only  opposite  to 
the  water-lots  mentioned  in  the  indenture  of 
1797,  but  ran  about  five  feet  more  to  the  south- 
west, upon  lands  within  the  bounds  of  the 
city,  as  expressed  in  its  charter,  and  opposite 
to  the  wharf,  covenanted  in  the  grant  to  be 
built  by  Murray,  which  land,  however,  was 
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not  granted  to  the  corporation  by  their 
charter. 

The  pier,  from  the  time  of  its  being  made, 
had  been  upheld  by  Murray,  and  no  grant  of 
a  common  interest  in  it  hau  been  made  by  the 
mayor,  aldermen  and  commonalty,  agreeable 
to  the  act  of  the  Legislature  already  recited. 

The  sole  question  was  whether  the  defend- 
ant, to  whom,  by  mesne  assignments,  the 
rights  of  Murray  had  been  conveyed,  was  en- 
titled to  the  wharfage  on  the  southwest  side  of 
the  pier,  which  ran  in  front  of  the  five  feet  of 
the  city  lands.  If  he  was,  then  a  nonsuit  to 
be  entered. 

Mr.  Riggs,  for  the  plaintiffs.  The  inside  of 
all  public  slips  have  been  constantly  reserved 
in  the  corporation  grants  for  the  sake  of  con- 
venience to  the  city,  that  its  supply  by  market 
boats,  &c.,  might  not  be  impeded.  They  are 
under  the  control  of  the  plaintiffs,  and  have, 
in  many  instances,  as  in  the  present,  been 
widened,  that  they  might  be  the  more  effect- 
ually cleansed  by  the  tide.  For  this  purpose, 
546*]  in  the  Act  of  1798,  *the  piers  (which 
form  the  slips)  are  under  the  direction  of  the 
corporation.  By  this  Act  a  grant  to  the 
plaintiffs  of  the  land,  on  which  the  new  piers, 
in  front  of  South  Street,  were  to  be  erected, 
must  necessarily  be  implied ;  for  they  are 
authorized  to  grant  a  common  interest  in  them 
to  the  proprietors  of  lots  in  front  of  which 
South  Street  ran,  according  to  the  respective 
widths  of  the  same,  under  such  restrictions 
and  regulations  as  the  corporation  may  think 
proper.  They  could  not  grant  what  they  had 
not.  Besides,  this  implication  is  acknowl- 
edged by  John  Murray.  He,  therefore,  and 
those  under  him,  are  estopped  from  contro- 
verting it.  He  built  under  an  ordinance  ex- 
ercising the  right  of  an  implied  grant,  by 
making  reservation,  in  the  true  spirit  of  all 
the  former  grants  of  the  corporation,  and  for 
the  same  beneficial  purposes.  It  may  further 
be  observed,  that  by  running  a  line  from  the 
extreme  southwesterly  point  of  John  Murray's 
lot,  it  will  not  strike  the  place,  for  wharfage 
at  which  the  plaintiffs  insist  on  a  right. 

Messrs.  Troup  and  Hamilton,  contra.  The 
act  gave  no  beneficial  interest  to  the  corpora- 
tion. They  were  simply  trustees,  or  rather 
attorneys,  to  grant  to  others  a  right,  in  consid- 
eration of  a  service  or  duty  performed.  This 
duty  was  the  erecting  the  pier,  and  created  a 
consideration  for  the  grant.  Therefore,  the 
reserving  a  portion  of  the  emoluments  was  so 
far  illegal  and  void  ;  for  a  trustee  cannot  take 
to  himself,  and  withhold  from  his  cestui  que 
trust,  part  of  the  subject  of  the  trust.  Allow- 
ing, then,  an  interest  to  have  passed  by  impli- 
cation, it  was  fiduciary.  Then,  although  the 
act  authorizes  them  to  grant  under  such  re- 
strictions, and  within  such  limits,  as  they  may 
think  proper,  still  this  is  no  more  than  a  power 
to  regulate  the  mode  and  place  of  enjoyment ; 
for  restriction  can  never  signify  a  right  of  ac- 
quisition. To  show  how  completely  the  build- 
ing of  the  pier  was  the  consideration  for  the 
wharfage ;  whoever  did  erect  was  to  have  the 
profits ;  and,  on  this  principle,  when  made  by 
the  corporation,  after  neglect  of  the  proprietor 
of  the  lot,  they  were,  on  performing  what  he 
was  to  have  done,  to  step  into  his  place,  with 
a  full  title  to  wharfage.  We  admit  we  have 
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no  right  to  wharfage  in  the  slip,  because  the 
wharf  there  was  on  soil  the  property  of  the 
Corporation,  and  they  might,  in  that  [*547 
instance,  reserve.  The  present  reservation  is 
a  manifest  attempt  towards  a  breach  of  trust, 
at  the  expense  of  the  object  for  whom  it  was. 
created.  The  action  is  for  money  had  and  re- 
ceived ;  the  court,  therefore,  will  recognize  all 
equitable  rights  which  we  may  have.  We 
cannot  be  estopped  by  the  ordinance,  for  we- 
are  not  parties  to  it  by  sealing  and  signing. 

Messrs.  Riggs  and  Ilaruon,  in  reply.  This  is 
a  cause  in  which  the  public  convenience  of  the 
city  of  New  York  is  deeply  interested  ;  there- 
fore, the  act  and  grants  must  be  liberally  con- 
strued, with  that  object  always  in  view.  For 
public  benefit  was  the  reservation  of  wharfage 
and  slipage,  on  the  inside  of  public  slips, 
originally  made.  This  would  be  entirely  de- 
feated by  the  defendant's  claim ;  for  if  he  has 
a  right  to  wharfage  on  the  side  of  the  pier 
next  to  the  public  slip,  he  will  have  a  right  to- 
lay  a  vessel  outside  of  that,  fastened  to  the 
pier,  and  another  outside  of  that,  so  as  to  ob- 
struct, if  not  entirely  fill  up,  the  access  to  the 
public  slip.  This  shows  the  necessity  of  im- 
plying by  the  act  a  grant  to  the  corporation  of 
the  soil  under  water  beyond  the  400  feet  men- 
tioned in  their  charter.  The  construction  put 
on  the  words  "restrictions,"  &c.,  cannot  be 
correct,  for  the  mode  and  place  of  enjoying 
wharfage  rights  is,  by  an  express,  distinct  law, 
under  the  regulation  of  the  harbormaster.  In 
the  rights,  as  expressed  by  the  ordinance, 
there  is  an  ample  consideration  for  building- 
the  piers,  for  the  persons  thus  doing  so,  have 
the  emoluments  arising  from  the  sides  adjoin- 
ing to  private  property  ;  as  in  the  present  case, 
those  on  the  northeast  side  within  the  basin. 
This  is  further  proved  by  the  sense  of  the 
Legislature,  expressed  in  an  additional  clause 
when  the  Act  of  1798  was  re-enacted,  previous 
to  which  time  the  proprietors  of  lots  were  en- 
titled only  to  a  community  of  wharfage  in 
front  of  their  properties ;  but,  by  the  clause 
alluded  to,  the  corporation  were  empowered  to- 
grant,  under  the  restrictions  we  contend  for, 
that  community  of  interest  mentioned  in  the 
law. 

The  counsel  seem  to  forget  that  a  man  may 
be  estopped  by  his  actions  as  well  as  by  his 
deed.  Having  no  original  interest  *of  [*548 
his  own,  Murray  acts  under  our  title,  such  as 
it  is,  and  cannot  now  be  allowed  to  dispute  it. 

LIVINGSTON,  /.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  for  money  had  and  re- 
ceived by  the  defendant,  as  wharfage,  for  ves- 
sels lying  in  what  the  plaintiffs  call  a  slip,  ad- 
jacent to  that  part  of  a  pier  which  stands 
opposite  Murray's  Wharf.  From  the  form  of 
action  the  plaintiffs  must  show  a  title  in  them 
to  demand  this  money.  It  is,  therefore,  un- 
necessary to  inquire  whether  it  belongs  to  the 
defendant  or  not.  The  corporation  can  have- 
no  such  right,  inasmuch  as  the  land  on  which 
the  pier  is  erected  was  never  granted  to  them, 
nor  was  the  soil  under  the  water  where  the 
vessel  lay,  for  which  this  wharfage  was  paid. 
No  implied  grant  is  contained  in  the  act  of  the 
Legislature.  The  corporation  are  only  to 
grant  as  attorneys  of  the  public,  in  case  piers 
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are  sunk.  That  this  is  to  be  done  under  cer- 
tain restrictions  and  regulations,  means,  not 
that  they  shall  have  a  right  to  reserve  the 
wharfage  to  themselves,  which  is  to  be  theirs 
only  in  case  of  default  in  the  owners  of  the 
lots  in  sinking  piers,  but  that  they  are  to  regu- 
late in  what  manner  the  right  to  wharfage 
shall  be  enjoyed.  Nor  does  the  resolve  of  the 
common  council  of  the  1st  of  June,  1801,  make 
a  difference.  The  reservation  therein  con- 
tained, if  in  an  indenture,  might  have  been 
binding  on  the  defendant ;  but  the  corporation 
having  exceeded  their  powers  in  making  this 
reservation  in  a  resolve  of  this  kind,  it  cannot 
be  binding  on  him.  They  had  no  right,  in  this 
way,  to  impose  any  terms  they  pleased,  or 
they  might  arbitrarily  have  deprived  the 
owners  of  lots  of  the  right,  which  the  Legis- 
lature intended  they  should  have,  of  sinking 
these  piers.  It  cannot,  therefore,  be  regarded 
in  the  light  of  a  contract ;  for  the  defendant 
had  a  right  to  make  these  piers  and  bridges 
without  thereby  sanctioning  any  terms  which 
might  thus  be  imposed  on  him.  Nor  can  it  be 
«aid  that  the  corporation  not  having  executed 
the  powers  vested  in  them  by  the  act,  the  indi- 
vidual has  no  right  to  receive  the  wharfage. 
This  would  be  to  take  advantage  of  their  own 
wrong  and  neglect ;  nor  does  it  follow,  as  has 
already  been  observed,  that  the  money  belongs 
to  the  corporation,  if  it  be  admitted  that  the 
defendant  was  wrong  in  taking  it. 
549*]  *This  is  no  slip,  which  is  an  opening 
between  two  pieces  of  land  or  wharves.  This 
pier  extends  into  the  East  River,  and  is  20  feet 
from  the  side  of  the  slip.  The  grant  to  John 
Murray,  of  May,  1797,  is  also  important,  for 
by  this  he  is  entitled  to  the  wharfage  of  98  feet. 
It  is  the  opinion  of  the  court  that  the  de- 
fendant have  judgment. 

Judgment  of  nonsuit. 


BLAGGE 

v. 

THE    NEW    YORK    INSURANCE    COM- 
PANY. 

Marine  Insurance  —  Warranty  —  Neutral  —  Doc- 
uments Necessary  —  Excess  of  Homeward  over 
Outward  Cargo, 

Property  warranted  to  be  neutral,  must  not  only 
have  every  document  necessary  according1  to 
treaties  and  the  law  of  nations  to  prove  its  neu- 
trality, but  it  must  not  be  accompanied  with  any 
papers  that  comproinit  its  neutral  character. 

If,  under  such  a  warranty  on  goods,  the  outward 
carg-o  appear  to  have  produced  less  than  the  home- 
ward has  cost,  the  assured  must,  in  a  voyage  from  a 
belligerent  country,  show  that  the  excess  was  de- 
rived from  neutral  funds. 

Citation—  2  Valin,  128. 


was  an  action  on  an  open  policy  of 
-L  assurance,  dated  the  18th  of  May,  1799, 
at  a  premium  of  10  per  cent,  for  the  sum  of 
$20,000,  on  the  cargo  of  the  ship  Flora,  James 
Lovett,  master,  at  and  from  Carthagena,  or 
any  other  port  on  the  Spanish  Main,  to  New 
York.  The  instrument  contained  the  usual 
clause  against  illicit  trade,  and  at  the  bottom 
the  following  memorandum  was  written: 

"Warranted  American  property,  proof  of 
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which,  if  required,  to  be  made  in  New  York, 
risk  of  seizure  or  detention  in  port  excepted." 

Risk  of  seizure,  &c.,  was  in  a  separate  line, 
but  there  was  not  any  stop  between  the 
words. 

From  the  case  made,  it  appeared  the  master 
of  the  Flora  was  formerly  a  joint  owner  with 
the  plaintiff  in  a  schooner  called  the  Betsey, 
and  had,  in  February,  1798,  sailed  in  her  to 
La  Guira  with  a  cargo  in  which  they  were 
mutually  interested  ;  that  on  his  arrival  there 
the  market  was  overstocked,  and,  hearing 
that  the  port  of  Carthagena  was  opened  for 
the  admission  of  neutrals,  he  proceeded  to 
that  place,  off  which  he  got  on  shore.  His  in- 
formation proving  untrue,  he  was,  on  being 
carried  into  the  harbor,  seized  and  condemned 
for  approaching  the  coast  with  a  design  to 
trade  contrary  to  law.  After  a  very  consider- 
able time,  he,  on  an  appeal  to  the  viceroy,  ob- 
tained a  reversal  of  the  sentence,  and  an  order 
for  restitution.  During  his  stay,  he  became  ac- 
quainted with  one  Thomas  Andrew  Thorres, 
who  proposed  to  him  a  system  of  commercial 
intercourse,  for  the  purpose  of  introducing 
into  Carthagena,  in  American  bottoms,  goods 
from  the  United  States  under  the  sanction  of 
the  royal  order  of  His  Most  Catholic  Majesty 
of  the  17th  November,  1797. 

*To  accomplish  this,  it  was  not  nee-  [*55O 
essary  that  the  articles  should  appear  to  be 
Spanish  property ;  and  to  effect  this,  it  was 
agreed  that  they  should  be  consigned  to 
Thorres  as  his  own  property,  shipped  for  him 
by  Blagge,  his  agent  in  New  York,  and  that 
Thorres  should  have  one  fourth  of  the  net 
proceeds  for  lending  his  name  in  the  transac- 
tion. 

In  consequence  of  this,  and  the  advantage 
which  the  speculation  held  out,  Blagge,  in 
April,  1799,  sent,  on  his  own  account,  a  cargo 
amounting  to  near  $70,000,  by  the  ship  Flora, 
to  Carthagena,  where  she  arrived  about  the 
6th  of  May  following.  She  there  disposed  of 
her  cargo  for  $120,000,  and  in  part  return  took 
in  cotton,  fustic,  21  ingots  of  gold,  and  3,500 
milled  doubloons,  to  the  value  of  $85,000  in 
the  whole,  leaving,  to  pay  duties  and  be  col- 
lected, the  remainder  of  the  sales,  in  Thorres' 
hands,  and  outstanding  debts.  Being  thus 
loaded,  she  set  sail  with  a  clearance  for  Cadiz, 
stating  her  loading  to  consist  only  of  the  cot- 
ton and  fustic,  on  the  risk  and  account  of 
Don  Emanuel  Garcia  del  Rio,  and  also  with  a 
clearance  for  New  York,  but  granted  by 
another  officer,  without  specifying  on  whose 
risk  the  cargo  was  shipped.  In  neither  the 
one  nor  the  other  was  any  mention  made  of 
the  ingots  or  doubloons ;  though  Lovett  signed, 
in  Carthagena,  bills  of  lading  to  the  super- 
cargo, for  delivering  both  in  New  York  ;  and 
for  landing  the  cotton  and  fustic  in  Spain, 
Thorres  gave  a  bond  in  a  very  considerable 
penalty  which  could  only  be  cancelled  by  pro- 
duction of  a  certificate  of  its  having  been  duly 
discharged  in  some  European  Spanish  port,  or 
on  proving,  by  evidence,  that  the  vessel  had 
been  captured  and  condemned  in  some  British. 

After  the  Flora  left  Carthagena,  the  master, 
as  appeared  from  his  deposition,  made  out  an 
account  of  the  sales  of  the  outward  cargo, 
which  he  stated  at  $55,000,  and  an  invoice 
of  the  homeward  cargo  which  exactly  bal- 
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anced  that  sum,  totally  omitting  any  state- 
ment of  the  bullion  or  coin  on  board. 
Thus  circumstanced,  the  Flora  had  pro- 
ceeded on  her  voyage  something  within  the 
Cape  of  Florida,  when  she  was  captured  by  a 
British  ship  of  war.  On  being  boarded,  the 
master  showed  only  his  fictitious  invoice, 
clearance,  and  other  papers  for  New  York, 
551*]  excepting  *the  bill  of  lading  for  the  in- 
gots and  doubloons.  On  being  questioned 
whether  he  had  any  other  cargo  than  that 
mentioned  in  the  fictitious  invoice,  or  any  other 
papers  than  those  relating  to  the  New  York 
destination,  to  both  he  answered  repeatedly 
in  the  negative.  On  a  strict  search,  however, 
the  captors  found  secreted  on  the  person  of 
Lovett,  and  in  the  vessel,  the  clearance  for 
Cadiz,  declarations  of  Thorres  that  the  prop- 
erty belonged  to  Don  Emanuel  Garcia  del 
Rio,  the  custom-house  bond  for  landing  the 
cargo  in  Cadiz,  and  several  letters  giving  di- 
rections how  to  cover  the  shipments  and  re- 
turns, so  as  to  avoid  the  effect  of  the  royal 
order  of  17th  November,  1797,  and  also  one  to 
the  plaintiff  from  Lovett,  written  immediately 
after  his  arrival  at  Carthagena,  in  which  he 
said,  "he  had  delivered  the  cargo  to  the 
owner."  The  captors  having  also  discovered 
the  bullion  and  doubloons,  carried  the  Flora 
into  Jamaica,  where  she  was  duly  libeled  in 
the  Court  of  Vice- Admiralty.  In  the  answers 
on  oath  of  Lovett  and  Paschal  N.  Blagge, 
to  the  standing  and  other  interrogatories  ex- 
hibited to  them,  they  swore  positively  that  the 
outward  and  homeward  cargo  (excepting  a  few 
adventures  of  themselves  and  one  Drake,  who 
had  been  supercargo  in  the  voyage  to  (_  artha- 
gena)  were  the  whole,  sole  and  exclusive  prop- 
erty of  the  plaintiff,  a  citizen  of  the  United 
States ;  that  the  appearance  of  its  being  Span- 
ish was  entirely  fictitious,  but  indispensably 
necessary  to  its  "introduction  into  Carthagena 
under  the  royal  order  of  1797 ;  for  had  any 
other  name  than  that  of  a  Spaniard  been  seen, 
the  whole  carsco  would  have  been  confiscated. 
That  the  clearance  for  Cadiz,  or  some  other 
Spanish  port,  and  custom-house  bond  to  land 
the  articles,  were  the  only  means  of  clearing 
out,  but  that  he  (Lovett)  understood  a  simple  let- 
ter from  him,  stating  his  capture,  would  have 
been  sufficient  to  cancel  the  bond,  and  that 
the  reason  why  the  bullion  and  doubloons  did 
not  appear  in  the  papers  granted  at  Cartha- 
gena was,  because  the  exportation  of  bullion 
and  specie  from  the  Spanish  colonies  is  pro- 
hibited, the  whole  on  board  having  been 
smuggled  into  the  ship  by  himself  and  Paschal 
N.  Blagge,  at  the  risk  of  imprisonment  for 
their  lives  if  discovered.  They  that  were  not 
mentioned  in  the  invoice  of  the  cargo,  from 
552*]  an  *apprehension  lest  the  knowledge 
of  so  much  treasure  on  board  should  excite  the 
known  cupidity  of  the  British  cruisers,  and  be 
a  certain  inducement  to  capture,  but  that  the 
whole  was  the  exclusive  property  of  the  plaint- 
iff, Thorres  never  having  had  any  interest  in 
the  articles,  was  merely  allowed  a  fourth  of 
the  net  proceeds  for  lending  his  name  to  intro- 
duce the  cargo  under  the  royal  order  of  1797. 
The  cargo,  however,  being  condemned  "as 

food  and  lawful  prize,"  the  present  suit  was 
rought  against  the  defendants,  for  the  amount 
of   their  subscription,  and  the    jury  having 
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found  for  the  plaintiff,  a  motion  was  now 
made  to  set  it  aside  and  grant  a  new  trial,  the 
verdict  being  against  evidence. 

Mew*.  Hoffman  and  Hamilton,  for  the  de- 
fendants. The  goods  on  which  the  present 
insurance  was  made,  contain  the  usual  war- 
ranty against  illicit  trade,  and  are  also  war- 
ranted American  property.  If,  then,  from 
any  circumstances  of  trade,  or  breach  of  neu- 
tral conduct,  the  capture  was  justifiable,  the 
underwriter  must  necessarily  be  discharged. 
It  is  important  to  observe  that  the  abandon- 
ment was  on  the  capture  and  not  on  the  con- 
demnation, for  the  abandonment  was  on  the 
1st  of  October,  1799,  and  the  condemnation 
not  till  the  17th  of  the  same  month.  What- 
ever, then,  was  the  state  of  the  assured's  right 
at  that  period,  must  govern  the  decision  of 
this  day.  The  question,  then,  will  be  whether, 
from  the  circumstances  of  the  case,  there  was 
probable  cause  of  capture ;  for  that  is  the 
point,  however  the  condemnation  may  be, 
though  from  the  words  of  the  sentence  "good 
and  lawful  prize,"  it  is  manifest  the  sentence 
proceeded  on  the  ground  that  Thorres  was 
interested  with  Blagge.  On  warranties  of 
property  the  rule  of  law  is,  that  the  warranty 
is  not  only  affirmative  that  the  property  shall 
be  such  as  it  is  said  to  be,  and  have  all  docu- 
ments and  papers  necessary  to  protect  it  by 
evincing  its  neutrality,  but  it  is  also  negative 
that  there  shall  be  no  papers  tending  to  a  con- 
trary conclusion.  (1  Marsh,  on  Ins.,  317- 
819;  Rich  v.  Parker,  ID.  &  E.,  705.)  So 
that  though  a  vessel  may  be  furnished  with 
every  document  to  establish  her  neutral  char- 
acter, yet  if  others  tending  to  a  contrary  con- 
clusion be  found,  the  warranty  of  neutrality  is 
not  complied  with.1  It  is  necessary,  there- 
fore, that  a  neutral  *should,  during  the  [*553 
voyage,  act  wilh  the  most  perfect  good  faith 
towards  belligerents ;  to  do  this,  he  should 
sltow  the  whole  of  his  papers,  which  ought  to 
be  strictly  genuine ;  none  false  or  fictitious, 
and  if  any  should  be  so,  they  ought  to  be  can- 
didly produced,  and  the  reasons  faithfully  re- 
lated. If  the  invoice  of  the  cargo  be  fictitious, 
if  there  be  any  concealment  of  papers,  allow- 
ing even  that  the  circumstances  should  be 
afterwards  explained,  they  justify  carrying  in, 
and  at  least,  subject  to  further  proof.  It  is 
immaterial  to  the  underwriter  whether  the  ex- 
planation given  be  received  as  an  excuse  to 
avoid  condemnation  or  not ;  as  between  him 
and  the  underwriter  it  is  a  forfeiture  of  neu- 
trality, and  the  insurer  is  exonerated  by  the 
mala  fides  of  the  insured,  though  between  him 
and  the  captor  it  may  be  only  a  matter  of  fur- 
ther proof.  The  consequences,  however,  as 
they  arise  from  the  conduct  of  the  assured,  are 
wholly  at  his  risk.  Having  made  these  pre- 
liminary observations,  it  will  be  easy  to  show 
the  negative  of  the  rule  that  has  been  laid 
down  was  broken,  and  that  accomplished  to 
evince  that  the  affirmative  had  not  been  com- 
plied with.  First,  then,  as  to  the  negative, 
that  there  were  papers  leading  to  a  suspicion 

1.— A  court  of  admiralty  is  not  so  rigorous.  If 
the  papers  be  necessary  to  the  trade  the  neuter  bona 
flde  carries  on,  they  will  not  affect  her.  See  the 
cases  of  The  Immanuel  and  Providentia,  in  2  Rob. 
Ad.  Rep. 
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of  the  want  of  neutrality.  This  is  evident 
from  the  affidavit  of  Lovett  himself ;  he  swears 
that  he  made  out  a  fictitious  invoice  and  ac- 
count of  sales.  These  are  his  words  :  "Well 
knowing  the  depredations  heretofore  made  by 
British  cruisers  upon  American  property, 
where  the  same  appeared  valuable,  and  par- 
ticularly so  if  in  specie  or  bullion,  this  depon- 
ent was  induced,  from  what  appeared  to  him 
Erudential  considerations,  to  make  a  fictitious 
i  voice  of  the  cargo  of  the  said  ship  Flora  out 
from  New  York,  and  an  account  of  sales  the 
same  in  Carthagena,  also  an  invoice  and  bill 
of  lading  of  her  cargo  from  Carthagena  to 
New  York,  whereby  it  would  appear  that  the 
same  was  only  cotton  and  fustic,  in  order, 
that  if  she  was  boarded  by  a  British  cruiser, 
he  might  be  permitted  to  proceed  on  his  voy- 
age more  readily  than  if  his  cargo  was  fully 
exposed  to  view."  It  was  not  till  after  re- 
peated denials  of  any  other  cargo,  not  till  af- 
firmations over  and  over  that  there  was  no 
other  cargo  than  the  cotton  and  fustic  on 
board,  that  the  real  invoice,  and  the  several 
clearances  were  delivered  up ;  and  even  then 
554*]  not  *till  the  bullion  and  specie  were 
discovered.  These  two  articles  were  totally 
omitted  in  the  invoice  exhibited  to  the  captors 
at  the  time  of  boarding  the  Flora.  This  alone 
was  enough  to  authorize  the  detention  of  the 
vessel,  nor  is  any  attempt  made  at  an  explana- 
tion till  the  vessel  is  under  libel  in  the  Court 
of  Admiralty.  With  what  degree  of  credit 
that  explanation  could  be  received  is  worthy 
of  observation.  There  is  a  bill  of  lading  in 
which  Lovett  acknowledges  the  cargo  to  be 
shipped  by  Thorres  on  account  and  risk  of 
Don  Emanuel  Garcia  del  Rio,  of  Cadiz ;  and 
though  it  may  be  said  that  a  clearance  to  a 
Spanish  port  was  necessary,  still  the  manner 
in  which  the  letter  of  advice  mentioning  the 
shipment  is  worded,  does  not  tend  to  remove 
the  impression  of  its  being  Spanish  property, 
and  the  place  of  destination  used  merely  as*  a 
blind.  In  that  letter  she  is  said  to  sail  prop- 
erly registered  for  Cadiz,  "or  any  other  port 
which  might  be  to  her  advantage  to  avoid  any 
risk  arising  from  the  enemy."  If,  then,  any 
other  port  was  open  to  her,  it  is  to  be  hoped 
no  stress  will  be  laid  on  the  circumstance  of 
her  being  in  the  track  or  route  for  New  York. 
Spanish  property  may  as  well  be  sent  to  New 
York  as  to  Cadiz.  Allowing,  however,  this 
to  be  no  more  than  a  conjecture  which  a  court 
of  admiralty  might  make,  it  is  impossible  to 
get  over  the  custom-house  bonds '  given  to 
land  the  cargo  in  Old  Spain,  and  pay  the 
duties.  Is  not  this  such  a  paper  as  the  vessel 
ought  not  to  have  had?  And  let  it  be  re- 
marked that  no  explanation  of  this  and  the 
other  papers  evincing  Spanish  property,  was 
given  to  the  commander  of  the  British  frigate 
at  the  time  of  the  capture.  All  that  have  been 
enumerated  were  found  concealed,  denied  and 

1. — "As  to  the  condition  to  return  to  some  port  of 
Spain,  which,  from  his  paying1  Cadiz  duties,  it  is 
said,  might  be  imposed  upon  the  master,  I  see  noth- 
ing- in  that  which  will  materially  affect  him,  after 
the  various  cases  from  Surinam,  in  which,  although 
bonds  had  been  given  to  return  to  Holland,  this 
court  has  restored,  on  the  master's  making1  satifao 
tory  proof  that  they  did  not  intend  to  comply  with 
the  condition,  and  intended  to  submit  to  the  penal 
forfeiture."  Per  Sir  W.  Scott,  in  The  Providentia, 
2  Hob.  Ad.  Rep.,  153.  Ensr.  edition. 
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persisted  in.  After  the  delivery  of  the  ficti- 
tious papers,  others  were  asked  for  and  denied; 
a  search  took  place,  and  they  were  found. 
Have  you  any  other  cargo  than  cotton  and 
fustic?  was  demanded.  None,  was  the  answer. 
In  a  moment  after  the  bullion  and  doubloons 
were  discovered.  Was  not  this  having  and 
doing  everything  a  neuter  ought  not  to  have 
had  and  done?  Under  all  the  circumstances 
of  the  case,  can  anyone  say  the  condemnation 
was  not  well  warranted?  For  who  would 
believe  the  explanations  of  the  man  whose 
whole  tenor  of  conduct  had  shown  *him  [*555 
unworthy  of  credit?  The  Court  of  Admiralty 
would  naturally  consider  whether  the  expla- 
nations were  consistent  with  the  circumstances, 
and  the  former'  declarations  of  the  parties. 
Allowing  it  problematic  whether  Thorres  was 
the  whole  and  sole  owner,  no  court  nor  jury 
on  earth  but  what  would  be  justified  in  saying 
Thorres  was  interested  with  Blagge.  But 
when  the  papers  are  examined  (and  this  court 
is  not  confined  to  the  sentence),  it  will  be  seen 
that  Thorres  was  the  actual  proprietor.  In  a 
letter  written  by  Drake,  the  supercargo  of  the 
outward  voyage,  the  confidential  friend  of  the 
plaintiff,  and  dated  a  few  days  after  the  ar- 
rival of  the  vessel,  he  says:  "The  day  after 
we  entered  the  vessel  we  began  to  unload  her, 
and  deliver  the  goods  to  the  owner,  who,  at 
the  end  of  eight  days,  disposed  of  the  whole." 
Who  could  this  owner  be  but  Thorres,  to 
whom  the  goods  were  addressed.  We  are 
aware  of  the  explanation  given  by  Lovett  and 
Drake  of  the  arrangement  made  at  Carthagena, 
that  the  property  should  be  shipped  in  the 
name  of  Thorres.  This,  for  eluding  the  rev- 
enue laws,  might  be  necessary,  but  why  con- 
tinue the  deception  to  Blagge  himself?  Is  it 
not  rather  to  be  supposed  that  the  truth  came 
out?  Everyone  nmst  think  so,  and  no  doubt 
can  be  entertained  of  this  letter,  which  cer- 
tainly was  not  a  document  to  prove  neutral 
property,  having  influenced  in  its  condemna- 
tion. That  this  was  a  just  and  proper  conclu- 
sion, is  manifest  from  the  letter  of  Thorres  to 
Don  Emanuel  Garcia  del  Rio.  The  consign- 
ment of  the  vessel  from  Blagge  on  Rio's  ac- 
count is  fully  set  forth,  and  the  account  of 
return  cargo,  agreeing  with  the  actual  quan- 
tity of  cotton  and  fustic,  is  mentioned.  This 
letter  is  instantly  followed  by  one  from  some 
Spaniards  of  the  names  of  Matteo  Arrage  and 
Juan  de  Francisco  Martin,  to  a  Don  Charles 
Frazer,  of  New  York,  whom  we  have  never 
yet  discovered,  and  to  this  succeed  several  let- 
ters pointing  out  the  whole  system  of  cover- 
ing, by  transmitting  forms  of  invoices,  &c., 
&c. ,  to  cloak  the  property.  It  is  remarkable 
that  this  letter  is  dated  the  5th  of  June,  1797, 
and  speaks  of  the  order  of  the  November  after- 
wards. This,  too,  was  one  of  the  secreted 
papers,  and  evidently  is  meant  for  purposes 
which  do  not  meet  the  eye.  At  all  events,  it 
is  one  of  those  negative  ^papers  which  [*55O 
a  neuter  ought  not  to  have.  If  the  court  will 
for  one  instant  advert  to  the  securityship  of 
Thorres,  and  consider  the  amount  to  which  it 
extends,  they  will  naturally  say  it  is  impos- 
sible that  it  should  be  entered  into  by  any  per- 
son not  absolutely  a  partner  in  the  concern. 
It  was  to  be  cancelled  in  a  manner  that  proves 
Spanish  interest.  Either  by  a  certificate  that 
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the  articles  were  landed  in  Spain,  or  by  proof 
of  a  capture  and  condemnation  in  an  English 
court.  How  could  such  papers  be  procured? 
The  very  idea  of  their  being  to  be  brought  for- 
ward, if  the  facts  of  capture  and  condemna- 
tion did  not  exist,  leaves  a  most  unfavorable 
impression  on  the  means  that  must  have  been 
adopted.  But  it  is  not  from  inferences  and 
reasonings  that  we  are  obliged  to  prove  this 
was  not  American  property.  There  is  a  writ- 
ten document,  preserved  on  the  declaration  of 
Lovett  himself,  that  the  property  is  Spanish. 
In  the  clearance  for  Cadiz  it  is  expressly  so 
stated ;  and  that  is  an  official  paper  deserving 
full  faith  and  credit.  If  the  invoice  be  at- 
tended to,  it  is  equally  a  suspicious  paper. 
The  amount  of  the  sales  of  the  cargo  out  are 
stated  to  be  $55,000 ;  the  cotton  and  fustic,  it 
is  true,  balance  this  ;  but  from  whence  have 
the  $30,000  in  ingots  and  specie  arisen?  Blagge 
had  no  funds  in  Carthagena ;  and  his  outward 
cargo  is  by  the  invoice  stated  to  be  only  $55,- 
000.  These  circumstances  show  such  a  mix- 
ture of  interests  between  Blagge  and  Thorres, 
that  the  Court  of  Admiralty,  unable  to  dis- 
criminate the  portions,  justly  condemned  the 
whole  partnership  concern.  That  this  was 
the  principle  on  which  the  admiralty  pro- 
ceeded is  manifest,  for  they  condemned  what 
was  claimed  for  Blagge,  but  acquitted  Lov- 
ett's  and  Drake's  proportion.  The  invoice  in 
cyphers,  however  the  character  might  have 
been  explained,  was  unnecessary  and  danger- 
ous paper.  It  is  said,  to  be  sure,  to  have  been 
made  for  the  amusement  of  the  supercargo  ; 
but  it  served  to  throw  a  further  air  of  mystery 
over  a  transaction  already  sufficiently  myste- 
rious. It  is  curious  to  observe  the  reason  as- 
signed for  the  taking  out  a  clearance  for 
Spain  :  That  it  was  impossible  to  obtain  one 
for  any  other  place ;  and  yet  there  is  on  board 
the  Flora  another  clearance  directly  for  New 
York,  and  both  obtained  from  the  same  office. 
557*]  It  is  true  *Lovett's  deposition  says,  he 
does  not  know  whether  they  were  signed  by 
the  same  officers.  But  that  is  immaterial ; 
they  establish  the  possibility  of  having  a  clear- 
ance for  New  York,  and  from  the  custom- 
house too.  This,  then,  contradicts  the  pre- 
tense of  necessity.  From  the  case  it  appears, 
that  on  the  trial  "it  was  admitted,  that  all 
trade  between  the  American  and  Spanish  colo- 
nies is  generally  prohibited,  and  that  it  is  no- 
torious that  it  is  so  ;  but  that  sometimes  for- 
eigners do  obtain  special  license  to  trade  with 
the  Spanish  colonies."  As,  then,  this  trade 
without  a  license  is  prohibited,  and  the  clause 
against  illicit  trade  is  preserved  in  the  war- 
ranty, "seizure  or  detention  in  port  only  ex- 
cepted,"  it  is  plain  the  risk  of  illicit  trade  any- 
where else  was  expressly  at  the  hazard  of  the 
assured.  If  this  be  so,  certainly  the  conse- 
quences of  such  trade  was  equally  a  peril  he 
undertook  himself  to  bear.  It  can  never  be 
contended  that  though  the  principal  is  not  at 
the  hazard  of  the  underwriter,  yet  that  he  is 
chargeable  for  the  incident  or  result.  This 
doctrine  would  be  against  the  words  of  the 
policy,  and  against  reason  itself .  It  cannot  be 
presumed,  that  under  a  warranty  of  American 
property,  which  implies  that  the  property  shall 
be  accompanied  with  all  documents  necessary 
to  prove  it  American,  the  underwriters  con- 
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j  templated  that  it  should  have  every  paper  ta 
give  it  the  appearance  of  Spanish.  A  risk  not 
necessarily  to  be  encountered,  is  never  to  be 
imagined  as  included.  The  risk  in  port  taken 
by  the  insurers  would  have  coverea  the  con- 
sequences of  smuggling  the  money  ;  but  as  to- 
any  other  risk  from  illicit  trade  it  was  ex- 
pressly declined.  *No  usage  can,  in  the  pres- 
ent case,  be  set  up.  It  was  the  very  first  voy- 
age. Therefore,  none  of  the  arguments  to  be 
derived  from  the  Ostend  case  Planche  v. 
Fletcher  (Doug.,  238),  can  here  apply.  Allow- 
ing that  the  papers  made  use  of  were  neces- 
sary for  the  voyage,  yet,  as  it  were  a  new 
trade  (see  Kennoway  v.  Noble,  Doug.,  510, 
contra),  the  warranty  being  against  illicit  com- 
merce, it  was  incumbent  on  the  plaintiff  to  ac- 
quaint the  underwriters  of  the  circumstance, 
because  it  undoubtedly  increased  the  risk. 
On  the  principle  of  concealment,  then,  there 
cannot  be  a  stronger  case.  In  the  case  of 
Seton,  Maitland  &  Co.  there  was  not  only  a  dis- 
closure of  the  articles  being  contraband,  but 
the  very  manner  in  which  they  *would  [*55H 
be  shipped  was  specified.  But  here  noth- 
ing of  this  sort  takes  place,  and  the  goods  are 
at  the  usual  premium  for  American  property 
sent  forward  with  all  the  risk  attending  Span- 
ish. Independent  of  this,  at  the  time  of  the 
capture,  the  assured  being  guilty  of  ill  faith 
towards  the  belligerent,  affords  a  justifiable 
cause  of  seizure  and  detention  by  the  breach 
of  neutrality  committed,  and  thus  exonerates 
the  underwriter.  It  is  no  answer  that  the 
double  papers  and  concealment  of  them  was 
with  a  view  to  prevent  being  carried  in  :  the 
fact  is,  that  the  reverse  was  induced,  and 
though  false  papers,  or  even  secreting  them, 
may  not  lead  to  condemnation,  yet,  when 
these  circumstances  are  mixed  with  falsehood, 
they  warrant  confiscation,  and  in  the  present 
case  falsehood  upon  falsehood  appears  ;  denial 
after  denial  of  papers  and  cargo,  all  of 
which  on  investigation  are  found  to  be  totally 
destitute  of  truth.  It  is  evident,  then,  the 
negative  part  of  the  warranty  is  broken 
throughout.  Let  us,  then,  advert  to  the  af- 
firmative— that  there  shall  be  every  document 
to  prove  the  neutrality.  From  Lovett's  own 
answer  to  the  standing  interrogatories  it  ap- 
pears the  vessel  had  no  sea-brief.  The  effect 
of  this  paper  is  that  of  a  passport ;  and  it  is 
indispensable  for  a  vessel  to  be  furnished  with 
it.  (Price  v.  Bett,  1  East,  663 ;  Rich  v.  Parker, 
7  D.  &  E.,  705.)  That  she  had  it  not  is  evi- 
dent from  the  admiralty  proceedings,  and  the 
list  of  papers  exhibited  there.  It  may  perhaps 
be  contended,  that  as  the  treaty  witn  France 
was  abrogated,  the  doctrine  in  Price  v.  Bell, 
which  was  the  case  of  an  American  vessel  cap- 
tured by  a  French  privateer,  and  condemned 
for  want  of  a  passport,  does  not  apply.  It  is 
not,  however,  only  by  the  treaty  with  France 
that  this  document  is  required  ;  by  those  with 
Spain,  Holland  and  Algiers,1  it  is  equally 
necessary.  The  importance  of  the  paper  can- 
not be  better  evinced  than  by  referring  the 
court  to  the  argument  of  Lord  Kenyon  in 
Rich  v.  Parker,  before  cited.  It  is  evident, 
therefore,  either  that  the  assured  has  not  acted 

1. — The  passport  by  the  Alg'erine  treaty  is  a  very 
different  paper  from  the  sea-brief.  See  the  form  of 
it,  1  Lex  Mer.  Amer.,  Ap.  VI.,  No.  X. 
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as  he  ought  to  have  done  ;  in  consequence  of 
which  the  vessel  was  carried  in  and  con- 
demned, and,  therefore,  the  underwriter  dis- 
charged, or  that  she  was  not  properly  docu- 
mented, being  destitute  of  a  sea-brief,  or  pass- 
port, a  paper  essential  to  the  security  of  ves- 
sel and  cargo.  Under  either  of  these  positions 
559*]  *the  inference  must  be  the  same,  and  a 
new  trial,  it  is  hoped,  will  be  awarded. 

The  court  in  its  decision  may  look  beyond 
the  sentence,  and  into  the  other  general  pro- 
ceedings. (Bemardi  v.  Motteux,  Doug.,  575, 
the  process  verbal  was  received.)  So  in  Col- 
vert  v.  Bovil  (7  D.  &  E.),  the  court  adopted 
she  same  principle,  and  adverted  to  things 
<tehorsl  the  sentence.  Whenever  the  master 
has  been  guilty  of  mala  fides,  even  further 
proof  is  not  allowed,  nay,  condemnation  inev- 
itably ensues.  The  case  of  The  Welvaart  (1 
Hob.  Adm.  Rep. ,  154),  and  that  of  The  Vrouw,* 
in  the  same  book,  194,  fully  establish  this. 

Mr.  Harison,  contra.  This  is  a  voyage  by 
an  American  merchant  to  Carthagena.  It  is 
unnecessary,  therefore,  to  refer  to  the  evidence 
before  the  court  to  show  that  the  nature  of 
this  trade,  and  the  necessity  of  a  Spanish  name 
were  well  known,  and  notorious  to  all  the 
world.  No  one  is  or  was  ignorant  that  for- 
eigners had  been  prohibited  from  commerce 
with  the  Spanish  colonies,  and  that  even  their 
own  subjects  could  not  traffic  from  neutral 
•countries,  till  after  the  order  of  the  17th  No- 
vember, 1797.  Up  to  that  period,  the  whole 
trade  of  the  American  dominions  of  Spain  had 
been  confined  to  Spaniards  trading  from  Spain. 
In  1797,  the  order  above  mentioned  made  the 
relaxation  alluded  to  ;  and  for  the  sake  of  sup- 
plying their  foreign  territories,  the  Spaniards 
allowed  importations  from  foreign  countries. 
This  will  furnish  a  clue  to  a  great  part  of  this 
business,  and  show  the  construction  we  shall 
contend  for  to  be  right.  As  to  the  possibility 
•of  licenses,  whether  they  exist  or  not  is  imma- 
terial. The  want  of  one  was  never  made  a 
part  of  the  defense.  It  is  enough  to  advert  to 
the  nature  of  the  trade,  and  if  this  was  noto- 
rious, and  could  be  carried  on  but  in  tke  name 
of  a  Spaniard,  then  that  it  should  be  used, 
must  be  considered  as  intended  by  the  assured, 
and  taken  as  part  of  the  contract  by  the  assur- 
er. That  a  license  was  never  in  contemplation 
is  manifest  from  the  exception  at  the  foot  of 
the  policy  :  "  risk  of  seizure  and  detention  in 
port  excepted."  What,  then,  is  the  language 
of  the  policy  ?  We  will  not  take  this  risk  in 
port,  because  we  know  the  trade.  Under  a 
license  it  cannot  be,  for  the  license  would 
5OO*]  ^protect  you  there ;  under  the  royal 
order  it  is  equally  impossible,  because  then  a 
Spaniard  could  have  no  danger  against  which 
to  wish  an  indemnity  ;  but  against  a  seizure  in 
port  an  American  would  have  to  guard,  be- 
•cause  there  alone  could  there  be  danger  to  him, 
and  this  we  undertake.  Therefore,  granted 
that  the  usual  clause  of  warranty  against  illicit 
trade  is  retained  in  tie  policy,  this  only  stands 
in  opposition  to  the  clause  at  the  bottom,  and 
shows  the  nature  of  the  trade  known  to  be  an 
attempt  to  evade  the  royal  order  of  1797.  If 

1. — This  Is  a  mistake  in  the  learned  counsel :  the 
•court  there  looked  at  the  sentence  alone,  which 
stated  unwarrantable  reasons  for  condemnation. 

2.— The  Vrouw  Hermina  is  the  case  alluded  to. 
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this  construction  be  right,  then  is  the  policy 
consistent  throughout.  No  risk,  say  the  under- 
writers, do  we  undertake  from  contraband  trade, 
except  when  in  port.  All  others  are  at  your 
hazard,  but  as  to  the  necessary  means  to  cover 
the  trade,  that  you,  the  assured,  must  use  for 
our  security,  a'nd  as  freely  as  you  think  fit. 
Therefore,  want  of  good  faith  is  not  to  be  im- 
puted to  the  plaintiff  ;  all  that  he  did  being  in 
the  course  of  trade,  equally  within  the  view  of 
himself  and  the  underwriter.  If,  then,  the 
vessel  departed  from  hence  to  avail  itself  of 
the  order  of  1797,  the  necessity  of  the  property 
assuming  a  Spanish  appearance  must  appear  to 
the  court,  and  this  alone  will  unravel  the 
whole  proceedings.  Lovett's  depositions  in 
the  admiralty  show  that  it  was  necessary  to 
clear  out  for  Spain,  nor  does  the  clearance  for 
New  York  convict  him  of  falsehood  in  this 
respect.  It  is  requisite,  for  the  carrying  on 
the  system  of  trade  the  plaintiff  embarked  in, 
that  the  vessel  should  be  registered  as  having 
cleared  out  for  Cadiz,  to  enable  him  to  protect 
his  cargo  against  their  own  guarda  costas,  and 
still  they  may  give  him  another  clearance  for 
New  York,  which  never  was  entered  in  the 
registry  of  the  custom-house.  This  violation 
of  principle  is  not  according  to  moral  duty  we 
confess,  but  the  transaction  was  with  a  Span- 
ish custom-house,  and  it  is  evident  that  the 
two  clearances  were  not  by  the  same  officer ; 
so  that  the  explanation  given  stands  perfectly 
with  the  nature  of  the  trade.  That  the  money 
has  not  been  included  in  the  clearances  is  eluci- 
dated by  the  same  means ;  by  a  reference  to 
the  commerce  insured.  The  case  states  it ;  the 
exportation  of  coin  and  bullion  are  prohibited  ; 
to  take  them  out  of  the  country  recourse  is  had 
to  smuggling,  in  which,  if  discovered,  impris- 
onment *for  life  is  the  mild  penalty  of  [*561 
the  law.  How,  then,  could  it  be  entered  and 
cleared  ?  The  concealment,  then,  here  so  much 
cried  out  upon,  arose  from  the  nature  of  the 
trade,  and  was  a  measure  to  which  the  assured 
was  necessarily  reduced.  This  furnishes,  in 
part,  an  answer  to  the  outcry  of  ' '  American 
property,"  "warranted  American  property," 
"  to  be  furnished  with  all  documents  to  prove 
it  American  property,"  "and  none  to  show  it 
Spanish,"  in  short,  to  all  that  has  been  urged 
on  the  negative  and  affirmative  doctrine  of 
warranties.  This  appears  more  fully  on  view- 
ing the  memorandum  at  the  foot  of  the  instru- 
ment. Proof  of  property  is  by  that  to  be 
made  in  New  York.  What  can  this  mean  but 
that  the  assured  will  not  be  concluded  by  any 
foreign  determinations  ;  that  he  reserves  to  a 
trial  of  his  own  countrymen  the  question  of 
American  property  or  not,  and  will  not  submit 
it  to  extra  forensic  tribunals  ?  Why  is  this  to 
be  so  ?  Because  the  transactions  were  to  bear 
the  semblance  of  Spanish  interest,  and  the  con- 
trary could  not  in  any  place  be  so  well  shown 
as  hero,  where  all  the  property  and  business 
could  be  established  ;  where  it  was  necessary 
only  to  show  it  actually  American,  however  it 
might  appear.  In  2  Val.,  128,  this  position  is 
acknowledged.  There  the  trade  was  noto- 
riously illicit,  being  of  silk  from  Barcelona  to 
France,  yet,  under  similar  circumstances  as 
the  present  case,  the  underwriter  was,  on  ac- 
count of  the  notoriety,  held  liable.  The  con- 
cealment, therefore,  here,  is  no  more  than  a 
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means  of  carrying  on  the  trade.  If  this  be 
correct,  all  the  observations  on  concealment 
and  documents  are  overthrown,  for  they  are  in 
the  course  of  trade,  and  done  for  the  benefit  of 
the  underwriter.  It  is  true  the  court  leaned  to 
that  idea  in  Ooix  v.  Low,  but  the  Court  of 
Errors  reversed  that  determination  ;  and  here 
it  is  to  be  observed,  the  nature  of  the  trade  de- 
manded the  papers  made  use  of.  They  were 
obtained  in  the  most  perfect  bona fides,  and  can 
it  be  said  that  the  contract  is  thereby  destroyed  ? 
Against  the  supposition  of  a  joint  interest  be- 
tween Blagge  und  Thorres,  the  depositions  in 
the  admiralty  are  full  evidence.  The  same 
was  testified  here  ;  so  that  the  proof  of  prop- 
erty, under  the  policy,  is  complete.  All  this, 
562*]  however,  is  to  be  done  away  by  *cir- 
cumstances  which  the  nature  of  the  transac- 
tions fully  explain.  The  clearance  for  Cadiz, 
and  all  the  other  documents  giving  a  Spanish 
aspect  to  the  business,  are  necessary  proceed- 
ings to  enable  the  plaintiff  to  avail  himself  of 
the  royal  order  *f  1797.  The  letters  on  the 
subject  detail  the  methods  to  be  adopted  for 
that  purpose,  and  though  it  is  mentioned  by 
Drake  that  the  goods  had  been  delivered  to 
their  '•  owners,"  it  must  be  recollected  it  was 
possible  that  letter1  might  fall  into  Spanish 
hands  on  the  coast.  But  whoever  it  might  de- 
ceive, it  could  not  deceive  him  to  whom  it  was 
addressed.  One,  it  is  hoped,  insuperable  ob- 
jection to  all  the  arguments  used  to  evince 
Spanish  property  in  the  cargo  is,  that  they  are 
drawn  merely  from  circumstances,  whereas  the 
evidence  of  neutral  property  in  the  plaintiff  is 
derived  from  the  most  positive  affidavits.  The 
animadversion  on  the  date  of  the  letter  is 
hardly  worth  answering.  It  could  not,  by  de- 
sign, have  been  dated  in  June,  1797,  and  speak 
of  the  order  of  November  following  ;  but  if  we 
make  a  rational  supposition  that,  in  copying 
the  date,  1797  was,  by  mistake,  inserted  instead 
of  1799,  the  whole  mystery  vanishes.  This 
seems  very  probable,  for  the  letter  came  by  a 
vessel  which  sailed  in  1799.  Neither  is  there 
any  contradiction  in  Lovett's  testimony  as  to 
concealment  of  papers  ;  because,  when  exam- 
ined under  the  standing  interrogatories,  they 
were  all  actually  delivered  up.  Every  measure 
adopted  by  the  master  of  the  vessel  was  clearly 
prudential ;  and  therefore,  if  bona  fide,  must 
be  protected.  No  argument  can  be  drawn 
from  the  custom-house  bond  being  entered 
into  only  for  merely  a  fourth  of  the  net  profits; 
for  we  have  the  same  transaction  here  every 
day  for  only  a  commission.  That  "sea-brief" 
and  "passport"  are  synonymous  terms  may  be 
doubted.  (1  Marsh.,  317.)  But  whether  so  or 
not  is  immaterial,  for  the  vessel  carried  fully 
as  authentic  a  document ;  she  was  commis- 
sioned as  a  letter  of  marque,  and  nothing 
stronger  could  be  produced  to  substantiate  her 
notional  character.  That  this  should  have 
been  communicated  to  the  underwriter  cannot 
be  urged,  because  when  a  vessel  is  not  designed 
to  cruise,  the  being  commissioned  is  settled2 
to  be  a  immaterial  fact.  The  objection,  how- 
ever, not  being  made  at  the  trial,  cannot  be 

1. — The  counsel  on  both  sides  argued  this  cause  as 
if  the  letter  was  from  Drake  to  Blagge,  whereas  it 
was  to  one  Don  Manuel  Thorres. 

2.— Moss  v.  Byrom  is  supposed  to  be  the  case  al- 
luded to.  6D.  &E.,  379. 
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heard.  All,  indeed,  that  has  been  said,  relating 
|  *to  ship's  papers,  is  totally  irrelevant,  [*oOJ* 
|  as  the  warranty  is  only  to  the  cargo  and  not 
i  to  the  ship.     The  whole  case  presents  a  state- 
ment of  American  property  engaged  in  a  trade 
notoriously  to  be  carried  on  under  Spanish  ap- 
pearances ;  and  therefore,  if  the  court  see  the 
warranty  of  the  property  has  been  complied 
with  from  the  general  tenor  of  facts  submitted, 
the  verdict  ought  to  stand. 

Mr.  Hamilton,  in  reply.  To  its  being  so  our 
objections  are  twofold  :  one  from  the  conduct 
j  of  the  master  as  the  agent2  of  the  plaintiff ; 
the  other,  on  account  of  the  defect  in  comply- 
ing with  the  warranty.  His  conduct  is  con- 
nected with  the  question  of  warranty  because 
it  is  to  be  such  as  will  not  compromit  the 
property.  Therefore,  if  the  conduct  of  the 
assured  has  that  effect,  it  is  a  breach  of  the 

neutrality  warranted.    In  Jackson  v. ,  in 

this  court,  it  was  held  that  though  the  prop- 
erty warranted  American  was  actually  so  at 
the  time  of  effecting  the  policy,  vet  as  the  as- 
sured had,  by  a  transfer,4  altered  the  nature 
of  the  subject  matter,  the  warranty  was  not 
complied  with.  In  the  present  case  the  mis- 
conduct was  glaring.  First,  as  to  the  false 
papers;  second,  in  the  behavior  manifested 
at  the  time  of  capture.  On  the  full  effect  of 
the  former,  in  cases  like  the  present,  there  is 
no  decision.  But  if  it  were  held  fatal,  it  would 
not,  perhaps,  be  too  strong  a  conclusion.  An 
underwriter  ought  to  know  how  to  calculate 
his  risk :  this  is  never  to  be  done  if  the  assured 
has  it  in  his  power  to  give  any  aspect  he  may 
think  fit  to  the  property  insured.  In  another 
point  of  view  it  ought  to  be  fatal ;  no  court 
ought  to  consider  that  men  will  act  on  a  prin- 
ciple of  deceiving  any  power  whatsoever. 
Even  policy  will  suggest  this  rule,  for  who 
can  blame  belligerents  for  intercepting  our 
trade  when  they  see  it  has  been  directed  in  a 
continued  course  of  deceptive  commerce  ? 
On  this,  again,  the  books  afford  no  authority ; 
the  only  case  is  that  of  the  Ostend5  vessel,  and 
there  the  court  went  on  the  notoriety  of 
the  trade ;  nothing  but  this  will  afford  a 
justificatory  reason.  The  conduct  adopted  by 
the  plaintiff's  agent  gave  to  an  American  ad- 
venture all  the  danger  of  a  belligerent  risk, 
and  this  at  only  a  premium  for  a  neutral  haz- 
ard ;  this  circumstance  affords  one  of  the  in- 
dicia by  which  we  are  *to  judge  no  [*£>C>4 
species  of  illicit  trade  could  be  in  the  contem- 
plation of  the  underwriters.  The  clause  at 
the  bottom  of  the '  policy  does  not  contradict 
this  position ;  it  is  coupled  with  the  proof  of 
American  property  ;  there  is  no  stop  to  dis- 
connect them,  and,  therefore,  the  court  must 
take  them  together,  and  not  with  a  reference 
to  the  clause  against  illicit  trade.  In  this 
sense,  therefore,  the  exception  is  nothing  more 
than  that,  in  case  of  seizure  or  detention  in 


3.— A  captain  of  a  vessel  is  not  the  agent  of  the 
shipper  of  goods,  not  even  when  the  ship  is  owned 
by  the  shipper,  and  still  less  when,  as  in  the  pres- 
ent case,  there  was  a  supercargo. 

4.— Even  if  it  be  after  capture.  Goold  v.  United 
Ins.  Com.,  2  Caines'  Rep.,  73. 

5.— Blanche  v.  Fletcher,  Doug.,  251,  where  the 
court  went  on  exactly  the  reverse  of  the  position 
of  the  counsel,  because  the  usage  was  merely  in 
contravention  of  political  and  positive,  not  natural 
and  moral  duties. 
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ports,  proof  of  American  property  shall  not  be 
demanded  in  New  York.  It  is  not,  as  con- 
tended for,  a  disavowal  of  being  bound  by 
the  opinion  of  other  tribunals ;  if  they  are 
not  conclusive  they  are  to  be  looked  into,  and 
even  all  other  documents  on  which  the  sen- 
tence has  been  framed ;  will  not,  then,  the 
court  look  into  the  general  conduct  of  the 
plaintiff's  agent,  as  it  appears  by  the  proceed- 
ings, and  see  if  it  does  not  amount  to  that 
of  a  breach  of  neutral  conduct,  which  amounts 
to  a  breach  of  warranty,  and,  therefore,  the 
verdict  necessarily  to  be  set  aside  ? 

LEWIS,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  effect  and  fulfillment  of  the  warranty 
of  neutrality  are  the  points  on  which  the  con- 
troversy between  these  parties  principally 
turns.  A  distinction  is  set  up  between  this 
and  a  general  warranty  of  neutrality  on  ac- 
count of  the  qualification,  as  it  is  termed,  con- 
tained in  the  stipulation  that  proof,  if  re- 
quired, is  to  be  made  in  New  York.  The  de- 
sign of  introducing  this  clause  in  policies,  is 
notorious.  It  was  to  steer  clear  of  the  doc- 
trine of  the  conclusiveness  of  foreign  sen- 
tences, and  cannot  affect  the  essence  of  the 
warranty.  The  obligation  of  that  must  re- 
main the  same,  wherever  the  proof  of  per- 
formance may  be  exhibited.  A  warranty  of 
neutrality,  in  a  policy  of  insurance,  imports, 
not  merely  that  the  property  is  neutral,  but 
that  it  shall  be  accompanied  on  the  voyage 
with  all  the  accustomed  documents1  to  insure 
it  respect  as  such,  within  the  laws  of  nations. 
And,  although  the  question  has  never,  to  my 
knowledge,  been  decided,  the  same  principle 
will  require  that  it  be  unaccompanied  with 
any  document  that  shall  compromit  its  neu- 
tral character.  Where  the  assured,  by  means 
of  false  papers,  or  by  any  other  improper  con- 
duct, invests  the  property  with  the  double 
565*]  character  of  neutral  and  belligerent,  *be 
his  motives  what  they  may,  he  subjects  it  to  a 
risk  against  which  the  underwriter  did  not  in- 
sure, and,  of  course,  releases  him  from  all  re- 
sponsibility. The  assured  stipulates,  by  his 
warranty,  that  the  insurer  shall  be  liable  for  a 
neutral  risk  alone.  The  instant,  then,  that  he 
attempts  to  put  him  to  the  hazard  of  a  bellig- 

1. — To  comply  with  a  warranty  of  "  neutral  prop- 
erty," it  must  be  accompanied  with  all  papers  and 
documents  required  by  the  treaties  of  the  country 
to  which  it  belongs,  necessary  for  its  protection  on 
the  voyage  insured.  Baring'  v.  Royal  Ex.  Ass.  Co., 
5  East,  99.  If,  therefore,  a  passport,  with  the  habi- 
tation of  the  captain  be  one,  a  passport  with  his 
name  describing  him  as  "  master  of  the  V.  of  A." 
is  a  breach  of  the  warranty.  Baring  v.  Christie,  5 
East,  398.  But  sailing1  with  a  sea-letter,  though  with- 
out a  register,  if  the  vessel  be  otherwise  sufficiently 
documented,  is  a  compliance  with  the  engagement. 
Barber  v.  Phoenix  Ins.  Co.,  8  Johns.  Rep.,  307.  No 
paper  which  will  increase  the  risk,  or  falsify  the 
warranty,  must  be  on  board.  A  letter,  therefore, 
in  sympathetic  ink,  stating  the  property  to  be  in 
others  than  the  insured,  is  a  violation  of  it.  Canere 
v.  Union  Ins.  Co.,  Cond.,  Marsh.,  406,  a,  note.  So  is 
any  act  or  omission  of  the  assured,  or  his  agent,  by 
claiming  falsely,  or  omitting  to  claim.  Galbraith  v. 
Gracie,  Cond.  Marsh.,  406,  h.  note.  But  if  there  be 
no  warranty  of  the  national  character  of  a  ship,  she 
need  not  be  documented  as  of  the  country  to  which 
she  belongs.  Dawson  v.  Atty,  7  East,  367.  For  the 
law  as  to  documenting  applies  only  to  express  war- 
ranties, and  does  not  extend  to  those  by  implica- 
tion. Elting  v.  Scott  &  Seaman,  2  Johns.  Rep.,  157. 
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erent  risk,  he  forfeits  his  claim  to  an  indem- 
nity. Nor  does  the  dictum  cited  from  2  Valin, 
if  admitted  in  the  broadest  latitude,  in  the 
least  shake  this  principle.  For,  although  the 
underwriter  may  be  bound  to  know  the  nature 
of  a  trade  notoriously -illicit,  it  does  not  fol- 
low that  he  is  to  be  liable  to  the  consequences- 
of  every  ingenious  device  that  may  be  resort- 
ed to  as  a  cover  for  the  property.  But  were 
it  otherwise,  the  doctrine  of  Valin  would  not 
apply  to  the  case  before  us.  The  trade  in 
which  the  Flora  was  engaged,  was  not  noto- 
riously illicit,  for  it  is  stated  to  have  been 
sometimes  permitted,  at  others  prohibited. 
The  underwriters  appear  to  have  intended  to 
guard  themselves  against  .the  consequences  of 
an  illicit  trade,  by  excepting  from  the  risk  seiz- 
ure or  detention  in  port. 

There  is  another  circumstance  in  the  pres- 
ent case  which  militates  strongly  against  the 
plaintiff's  right  to  recover.  It  is  a  maxim  that 
neutral  commerce  is  to  be  conducted  with 
good  faith  towards  belligerents.  Their  rights 
are  to  be  respected  as  well  as  those  of  neutral 
nations.  It  is  not  sufficient  that  a  part  only, 
but  the  whole  property  covered  by  the  policy, 
must  be  neutral.  And  if  a  cover  is  attempted 
for  enemy's  property,  by  an  intermixture  with 
neutral,  it  is  held  to  subject  the  whole  to  con- 
fiscation. In  the  present  instance  it  is  stated 
that  the  homeward  cargo  was  purchased  with 
the  proceeds  of  the  outward.  Now,  the  latter 
sold  for  $55,500,  and  the  former  cost  $89,000. 
It  was  incumbent,  then,  on  the  assured  to  show 
that  the  excess  was  also  American  property. 
This  might  have  been  shown  had  the  fact  been 
so.  It  does  not  appear,  however,  that  this 
was  attempted.  And,  although  it  was  a  ques- 
tion submitted  to  the  jury,  I  think  we  are 
bound  to  say  that,  as  to  this,  their  verdict  was 
against  evidence. 

The  court  is  of  opinion  that  the  verdict 
ought  to  be  set  aside,  and  a  new  trial  awarded. 

New  trial. 
Cited  in— 14  Johns.,  314. 
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Seizure  Under  Revenue  Laics — Probable  Cause 
no  Justification. 

Probable  cause  of  seizure  is  no  justification  for  a 
collector  of  the  customs  or  other  officer  making 
seizures  under  the  revenue  laws  of  the  United 
States. 

Citations— 2  Str.,  820;  3  Wils.,  440;  2  Bl.  Rep.. 
912;  6  D.  &  E.,  448 ;  Stat.  19  Geo.  II.,  ch.  34,  sec.  18. 

THIS  cause  came  before  the  court  on  demur- 
rer. It  was  an  action  of  trespass  against 
the  defendant,  collector  of  the  customs  at  the 
port  of  New  York,  for  seizing  and  taking,  in 
April,  1799,  the  plaintiff's  brig  and  her  cargo, 
under  the  Act  of  the  13th  June,  1798  (United 
States  Laws,  Vol.  IV.,  p.  129),  suspending  the 
commercial  intercourse  between  the  United 
States  and  France,  and  the  dependencies  there- 
of. 

The  declaration  was  in  the  common  form,  to 
which  the  defendant  pleaded,  1st.  The  general 
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issue;  and,  2d.  Actio  non,  "Because  that  at 
the  time  when  the  trespass  aforesaid  in  the 
declaration  aforesaid  mentioned  is  above  sup- 
posed to  be  committed,  and  long  before  and 
afterwards,  the  said  Joshua  Sands  was  col- 
lector of  the  customs  of  the  district  of  the  city 
of  New  York,  to  wit,  at  the  city  and  ward  and 
in  the  county  aforesaid  ;  and  the  said  Joshua 
further  saith,  that  after  the  first  day  of  July, 
in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  ninety-eight,  and  before  the  end 
of  the  session  of  Congress  next  after  the  tenth 
day  of  June  in  the  same  year,  to  wit,  on  the 
eleventh  day  of  March,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  ninety- 
nine,  upon  waters  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burthen,  in  the  dis- 
trict of  New  York,  to  wit,  at  the  city  and 
ward  and  in  the  county  aforesaid,  John 
Lasher,  Esquire,  surveyor  of  the  customs  for 
the  district  for  the  city  of  New  York,  by  the 
command  of  the  said  Joshua  (he,  the  said 
Joshua,  being  then  and  there  collector  of  the 
customs  for  the  district  of  the  city  of  New 
York  as  aforesaid),  did  seize  to  the  use  of  the 
said  United  States  as  forfeited,  the  said  brig 
and  the  coffee  and  sugar  in  the  said  declara- 
tion mentioned,  the  same  coffee  and  sugar 
being  then  and  there  the  cargo  of  the  said  brig, 
for  that  the  said  brig  after  the  said  first  day  of 
July,  and  before  the  end  of  the  session  of 
Congress  next  after  the  thirteenth  day  of  June, 
in  the  same  year  of  our  Lord  one  thousand 
seven  hundred  and  ninety-eight,  to  wit,  on 
the  first  day  of  September,  one  thousand 
567*]  seven  *hundred  and  ninety-eight,  at 
the  city  and  ward  and  in  the  county  afore- 
said, being  then  owned  by  a  person  resident 
within  the  United  States  of  America,  to  wit, 
by  one  John  Vaneman,  a  person  residing  at 
Philadelphia,  that  is  to  say,  at  the  city  and 
-ward  and  in  the  county  aforesaid,  departed  on 
;a  voyage  from  the  United  States,  to  wit,  from 
Wilmington,  in  the  State  of  North  Carolina, 
that  is  to  say,  from  the  city,  ward  and  county 
aforesaid,  for  the  island  of  St.  Thomas,  in  the 
West  Indies,  and  before  her  return  within  the 
United  States,  to  wit,  on  the  first  day  of  Janu- 
ary, in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  ninety-nine,  was  allowed 
to  proceed  from  thence  to  a  port  in  the  West 
Indies  under  the  acknowledged  government 
of  France,  to  wit,  to  Port  Liberty,  in  the  island 
of  Hispaniola,  contrary  to  the  form  of  the  Act 
of  Congress  of  the  United  States  of  America, 
entitled,  'An  Act  to  suspend  the  commercial 
intercourse  between  the  United  States  and 
France,  and  the  dependencies  thereof;'  and 
the  said  Joshua  Sands  further  saith,  that  after- 
wards, to  wit,  on  the  ninth  day  of  April,  in  the 
said  year  of  our  Lord  one  thousand  seven  hun- 
dred and  ninety-nine,  a  libel  was  filed  for  and 
on  the  behalf  of  the  said  United  States,  in  the 
District  Court  of  the  said  United  States,  for  the 
New  York  District,  held  at  the  said  city, 
against  the  said  brig  and  her  said  cargo,  by  the 
.attorney  of  the  said  United  States  for  the  said 
district,  praying  that  the  said  brig  and  her 
cargo  might,  for  the  cause  aforesaid,  and 
others  appearing,  be  condemned  as  forfeited 
to  the  use  of  the  said  United  States,  and  such 
proceedings  were  thereupon  had  in  the  said 
court,  that  the  said  brig  and  her  said  cargo, 
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afterwards,  to  wit,  on  the  eleventh  day  of 
July,  in  the  same  year,  were,  by  the  sentence 
and  decree  of  same  court,  at  the  city  and  ward 
and  in  the  county  aforesaid,  condemned,  and 
adjudged  to  be  forfeited  to  the  use  of  the  said 
States;  which  sentence  and  decree  remained  in 
full  force  and  virtue,  until  the  same  was,  after- 
wards, to  wit,  on  the  first  day  of  September,  in 
the  said  year  of  our  Lord  one  thousand  seven 
hundred  and  ninety-nine,  reversed  by  the  judg- 
ment *and  decree  of  the  Circuit  Court  [*5f$8 
of  the  United  States  for  the  District  of  New 
York,  in  the  Eastern  Circuit,  to  wit,  at  the 
city  and  ward  aforesaid  ;  and  the  said  Joshua 
further  saith,  that  the  seizing  of  the  brig 
aforesaid,  and  her  said  cargo,  for  the  cause 
aforesaid,  is  the  same  taking  away  of  the  said 
brig,  coffee  and  sugar  in  the  declaration  above 
mentioned,  and  this  he  is  ready,"  &c. 

To  this  plea  was  subjoined  a  notice  of  giving 
all  the  several  facts  it  contains  in  evidence,  and 
also  that  the  judge  of  the  district  did,  on,  &c., 
"  at  a  District  Court  of  the  said  State  held  in 
and  for  the  said  district,  at  the  city  and  ward 
and  in  the  county  aforesaid,  certify  that  the 
defendant  had  probable  cause  for  the  said 
seizure." 

The  plaintiff  joined  issue  on  the  first  plea, 
and  to  the  second  demurred  generally. 

Mr.  Hoffman,  for  the  demurrer.  The  only 
question  is,  whether  the  facts  set  forth  on  the 
record  be  a  sufficient  justification  of  Sands,  the 
collector,  for  the  trespass  with  which  he  is 
charged.  It  has  long  been  settled  that  prob- 
able cause  of  seizure  cannot  be  urged  by  a 
custom-house  officer  in  excuse,  if  the  event 
prove  that  there  was  no  legal  and  actual  rea- 
son for  the  taking.  In  Leglisle  v.  Champante 
(2  Stra. ,  820),  the  defendant  had  seized  several 
hogsheads  of  French  wines  belonging  to  the 
plaintiff,  under  pretense  of  their  being  lees  ; 
on  an  information  in  the  Exchequer  in  was 
determined  against  him,  and  in  an  action  by  the 
plaintiff  for  the  trespass,  the  court,  on  debate, 
held  that  in  these  cases  the  officer  seizes  at  his 
peril,  and  that  probable  cause  is  no  defense. 
So  in  Boztock  v.  Saunders  (2  Bl.  Rep.,  912),  the 
same  principle  is  recognized  and  extended ; 
for  there  the  officer  acted  under  a  warrant  ob- 
tained on  oath  from  the  commissioners  of 
excise  (10  Geo.  I.,  6,  10,  sec.  12  and  13),  who 
were  authorized  to  grant  it  on  an  affidavit  of  a 
suspicion  that  the  revenue  laws  had  been  in- 
fringed. The  same  case  is  to  be  found  in  3 
Wils. ,  434,  where  the  court  will  perceive  that 
the  doctrine  is  a  little  more  strongly  laid  down. 
It  is  there  said  that  notwithstanding  the  pro- 
visions of  the  13  and  14  Car.  II.  (ch.  11,  s.  32), 
which  gives  the  writ  of  assistance  in  revenue 
cases,  and  enacts  that  all  persons  acting  under 
it  shall  be  *saved  harmless,  yet  if  he  f*569 
who  enters  under  it  find  nothing,  he  is  a  tres- 
passer ab  initio.  To  support  the  grounds  of 
this  action  is  no  more  than  consonant  to  rea- 
son and  justice.  The  court,  on  viewing  the 
result  of  a  contrary  procedure,  will  certainly 
strengthen  the  positions  we  have  taken  witn 
all  their  power.  It  is  peculiarly  necessary  in 
this  country;  we  have  not  a  statute  like  that 
in  England  as  to  seizures  on  the  oath  of  a 
third  person.  Everything  here  is  left  to  the 
discretion  of  the  custom-house  officer,  and  the 
property  of  each  individual  exposed  to  the  at- 
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tacks  of  a  collector  or  other  officer  who  is 
interested  in  having  it  condemned.  It  is  in- 
dispensable, therefore,  that  every  legal  check 
should  be  laid  on  their  proceedings,  and  if  the 
defendant  suffer  is  this  action,  he  may,  per- 
liaps,  have  redress  from  the  United  States. 

Mr.  Harison,  contra.  As  to  the  point  of 
probable  cause,  it  may,  in  general,  be  a  true 
principle  that  it  is  not  a  justification  if  there  be 
no  real  cause.  But  on  recurring  to  the  pro- 
visions of  the  federal  law  as  to  the  duty  of 
collectors,  it  will  be  seen  to  be  specially 
.enacted  (Laws  U.  S.,  Vol.  IV.,  p.  429,  March 
2,  1799,  ch.  128,  sec.  89),  that  wherever  a 
prosecution  shall  be  commenced  on  account  of 
Any  seizure,  if  reasonable  cause  of  such  seizure 
appear  to  the  court  before  which  the  prosecu- 
tion is  tried,  the  court  shall  cause  a  proper 
certificate  or  entry  to  be  made  of  it,  and  in 
such  case  the  person  who  made  the  seizure, 
•or  the  prosecutor  for  such  seizure,  shall  not  be 
liable  to  action,  suit  or  judgment  on  account 
thereof.  That  this  has  been  literally  done  is 
not  insisted,  but  whenever  sentence  has  been 
passed,  and  the  property  condemned,  it  is 
tantamount  to  a  certificate.  For  it  is  the  judg- 
ment of  the  court  that  there  was  real  cause. 
But  it  is  not  on  this  that  it  is  intended  to  rest 
•our  defense  ;  we  mean  to  consider  the  case  on  its 
merits.  In  this  view,  therefore,  the  court  will 
consider  whether  the  facts  actually  on  the 
record,  and  now  before  the  court,  do  not 
plainly  show  a  forfeiture  under  the  act  of 
Congress  suspending  the  intercourse  with 
France.  The  words  of  that  act  expressly 
•declare  "That  no  ship  or  vessel,  owned,  hired 
or  employed,  wholly  or  in  part,  by  any  person 
resident  within  the  United  States,  and  which 
shall  depart  therefrom  after  the  first  day  of 
July  next  (July  1798),  shall  be  allowed  to  pro- 
ceed directly,  or  from  any  intermediate  port 
57O*]  or  place,  *to  any  port  or  place  within 
the  territory  of  the  French  Republic,  or  the 
dependencies  thereof,  or  to  any  place  in  the 
West  Indies,  or  elsewhere,  under  the  acknowl- 
edged government  of  France,  or  shall  be  em- 
ployed in  any  traffic  or  commerce  with  or  for 
Any  person  resident  within  the  jurisdiction  or 
under  the  authority  of  the  French  Republic, 
and  if  any  ship  or  vessel  in  any  voyage  there- 
after commencing,  and  before  her  return 
within  the  United  States,  shall  be  voluntarily 
carried  or  suffered  to  proceed  to  any  French 
port  or  place  as  aforesaid,  or  shall  be  employed 
as  aforesaid,  contrary  to  the  intent  thereof, 
every  such  ship  or  vessel,  together  with  her 
cargo,  shall  be  forfeited,  and  shall  accrue,  the 
one  half  to  the  use  of  the  United  States,  and 
the  other  half  to  the  use  of  any  person  or  per- 
sons, citizens  of  the  United  States,  who  will 
inform  and  prosecute  for  the  same  ;  and  shall 
be  liable  to  be  seized,  prosecuted  and  con- 
demned in  any  Circuit  or  District  Court  of  the 
United  States,  which  shall  be  holden  within 
or  for  the  district  where  the  seizure  shall  be 
made." 

It  is  further  enacted,  "That  after  the  first 
day  of  July  next,  no  clearance  for  a  foreign 
voyage  shall  be  granted  to  any  ship  or  vessel 
owned,  hired  or  employed,  wholly  or  in  part, 
by  any  person  resident  within 'the  United 
States,  until  a  bond  shall  be  given  to  the  use 
of  the  United  States,  wherein  the  owner  or 
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employer,  if  usually  resident  or  present  where 
the  clearance  shall  be  required,  and  otherwise 
his  agent  or  factor,  and  the  master  or  captain 
of  such  ship  or  vessel  for  the  intended  voyage 
shall  be  parties,  in  a  sum  equal  to  the  value  of 
the  ship  or  vessel  and  her  cargo,  and  shall  find 
sufficient  surety  or  sureties  to  the  amount  of 
one  half  the  value  thereof,  with  condition  that 
the  same  shall  not,  during  her  intended  voyage, 
or  before  her  return  within  the  United  States, 
proceed,  or  be  carried  directly  or  indirectly  to 
any  point  or  place  within  the  territory  of  the 
French  Republic,  or  the  dependencies  thereof, 
or  any  place  in  the  West  Indies,  or  elsewhere, 
under  the  acknowledged  government  of  France, 
unless  by  distress  of  weather,  or  want  of  pro- 
visions, or  by  actual  force  or  violence  to  be 
fully  proved  and  manifested  *before[*571 
the  acquittance  of  such  bond ;  and  that  such 
vessel  is  not,  and  shall  not  be  employed  during 
j  her  intended  voyage,  or  before  her  return  as 
j  aforesaid,  in  any  traffic  or  commerce,  with  or 
for  any  person  resident  within  the  territory  of 
j  that  republic,  or  in  any  of  the  dependencies 
thereof." 

All  these  facts  set  forth  in  the  act  as  working 
a  forfeiture  of  the  vessel  and  cargo,  are  ex- 
pressly stated  in  the  plea.  The  vessel  is  alleged 
to  be  the  property  of  Vaneman,  a  person  resi- 
dent in  Philadelphia  ;  to  have  been  voluntarily 
carried  to  Port  Liberty,  in  Hispaniola,  a  port 
under     the     acknowledged    government     of 
France  ;  in  short,  every  circumstance  specified 
by  the  act  is  spread  on  the  record,  and  conse- 
quently the  vessel  must  be  liable  to  seizure.  If 
this  appears  fully  to  the  court,  it  is  enough,  and 
the  forfeiture  is  an  inference  of  law  which 
they  are,  from  the  pleadings,  authorized  to 
draw.     If  so,  the  statement  of  a  contradictory 
sentence  is  immaterial,  and  makes  no  differ- 
ence in  the  reasoning.     If  the  defense  is  suffi- 
cient, without  the  sentences,  it  is  enough.    On 
these  facts  taking  place  the  forfeiture  attached; 
and  these  appearing  on  the  pleadings  are  data 
for  the  court  to  go  upon,  and  preclude  all  ar- 
gument against  there  not  being  an  actual  and 
real  cause  of  seizure.     In  Lockyer  v.  Offley  (1 
D.  &  E. ,  252),  the  court,  on  the  circumstances 
in  the  case,  drew  the  inference  that  a  forfeiture 
had  attached  and  decided  accordingly.     So  in 
Wilkins  v.   Dezpard  (5  D.  &  E.,  112),  the  fact 
i  of  forfeiture  being  admitted  by  the  pleadings, 
j  the  court  would   not  allow  the  legality  of  the 
i  seizure  to  come  in  question  on  the  record.  The 
i  subsequent  matter  of  condemnation   is  imma- 
[  terial,   and  of    course  the    reversal ;  because 
I  there  is  a  perfect  evidence  previously  on  the 
'  record  that  shows  a  forfeiture.     For  the  doc- 
trine as  to  averments  and  allegations  the  court 
i  will  see  sufficient  authority  in    Willwm&on  \. 
Allison  (2  East,  452).     It  is'there  said  by  Law- 
|  rence,  J.,   "With   respect  to  what  averments 
,  are  necessary  to  be  proved,  I  take  the  rule  to 
I  be,  that  if  the  whole  of  an  averment  may  be 
i  struck  out  without  destroying  the   plaintiff's 
right  of  action,  it  is  not  necessary  to  prove  it, 
'  but  otherwise  if  the  whole  cannot  be  struck 
j  out  without  getting  rid  of  a  part  essential  to 
the  cause  of  action  ;  for  then,  though  the  aver- 
1  ment  be  more  particular  than  it  need  have  been, 
it-he  *whole  must    be    proved   or  the  [*572 
plaintiff  cannot  recover."    Apply  this  doctrine 
i  to  the  pleadings ;  strike  out  all  beyond  the 
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facts,  and  the  defense  is  complete ;  therefore, 
the  residue  need  not  be  maintained,  and  the 
court  will  go  on  what  is  sufficient  for  the  de- 
fense. It  may  be  said  that  Vaneman  did  not 
send  the  vessel ;  but  this,  if  material,  ought  to 
have  been  stated,  for  it  might  have  varied  the 
case. 

Mr.  Hoffman,  in  reply.  We  do  not  disagree 
on  general  principles ;  that  is,  though  Sands 
had  probable  cause  of  seizure,  still  he  would 
have  been  liable  to  the  plaintiff.  It  is  contend- 
ed that  the  record  sets  forth  enough  to  have  led 
to  a  forfeiture  and  condemnation,  and  there- 
fore the  court  must  lay  out  of  the  question  all 
beyond  the  forfeiture,  and  judge  that  there 
was  a  real,  and  not  a  mere  probable  cause. 
The  court  will  determine  on  the  whole  record, 
and  not  take  up  a  part,  to  say  the  court  of  the 
United  States  had  not  decided  according  to 
law.  This  is  a  question  under  the  laws  of  the 
United  States.  To  them  the  defendant  applied 
to  be  judged ;  we  pursue  that  judgment 
through  his  own  tribunal,  the  courts  of 
his  own  choosing  ;  and  they  decide  against 
him.  This  decision  is  pronounced  in  a 
court  of  exclusive  and  adequate  jurisdiction. 
It  would  be  nugatory  to  make  any  determina- 
tion contrary  to  the  judgment  of  the  federal 
courts,  because  even  now  the  present  suit  may 
be  carried  up  to  them.  If  the  effect  of  the 
statute  is  to  be  considered,  that  might  have 
been  done,  and  the  plaintiff  punished  under  it. 
The  court  will  see  in  the  second  section  the 
penalty  of  the  bond  is  the  consequence  of  cer- 
tain infringments,  that  may  have  been  pro- 
nounced, and  the  vessel  declared  not  forfeited. 
If  the  judgment  was  wrong,  Sands  might 
have  appealed  further,  but  he  has  himself 
acquiesced. 

Mr.  Hanson.  We  do  not  consider  ourselves 
concluded  by  the  decision  of  the  United  States 
Court.  Suppose  the  evidence  there  in  our 
favor  was  defective,  and  we  afterwards  ac- 
quire full  proofs  in  our  justification,  shall  we 
not  use  them? 

Mr.  Hoffman.  You  should  then  have  stated 
them  in  your  plea ;  that  merely  follows  the 
words  of  the  act,  and  nothing  further  is  to  be 
intended. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court: 

573*]  The  facts  detailed  *in  the  defendant's 
plea  are  admitted  by  the  demurrer  to  be  true  ; 
and  the  question  then  arises  whether  those 
facts  will  afford  a  justification  to  the  defend- 
ant. It  is  said  that  the  sentence  of  condemna- 
tion in  the  District  Court  evinces  that  there 
was  probable  cause  for  this  seizure,1  and  will 
afford  grounds  of  justification  for  the  defend- 
ant, who  was  acting  as  a  public  officer.  Ad- 
mitting there  was  probable  cause  for  the  seiz- 
ure, still  this  will  not  shield  the  defendant 

1.— The  Supreme  Court  of  the  United  States  has 
determined  that  a  commander  of  a  United  States 
ship  is  liable  to  damag-es  for  capturing1  a  vessel  when 
there  is  not  a  probable  cause  for  seizupe  (Maley  v. 
Shattuck,  2  Cranch,  458),  thoug-h  he  haa  acted  l-oiift 
fide,  and  from  a  belief  that  it  was  his  duty  to  send  her 
in  (Murray  v.  Charming1  Betsy,  2  Cranch,  64) :  and 
that  the  instructions  of  the  President  are  no  Justin- 
cation  any  further  than  those  instructions  are  war- 
ranted by  law.  Little  v.  Barreme,  2  Cranch,  70.  In 
this  last  case  whether  probable  cause  of  seizure  be  a 
justification  is  Queried. 
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from  responsibility.  In  the  case  of  Legible  \. 
Campante  (2  Stra.,  820),  it  was  expressly  decid- 
ed, that  in  such  cases  the  officer  seizes  at  his. 
peril,  and  that  a  probable  cause  is  no  defense. 
This  point  seems  fully  settled  in  a  variety  of 
cases.  The  officer  here  is  a  mere  volunteer, 
and  acts  at  his  peril,  and  his  justification  de- 
pends on  the  event.  (3  Wil. ,  440  ;  2  Black  Rep. , 
912.)  It  is  not  like  the  case  of  a  ministerial 
officer  who  acts  under  process  which  he  is 
bound  to  execute.  That  there  was  no  real 
ground  for  the  seizure  appears  by  the  defend- 
ant's own  showing.  He  states  that  the  sentence 
of  condemnation  prounounced  by  the  District 
Court  was,  on  appeal,  reversed  by  the  judg- 
ment of  the  Circuit  Court.  The  act  of  Con- 
gress under  which  the  seizure  was  made, 
makes  no  provision  for  the  exoneration  of  the 
custom-house  officer.  Nothing  appears  but 
that  the  defendant  acted  in  good  faith,  and 
although  it  would  seem  reasonable  that  where 
the  officer  acted  bonafidc,  and  according  to  his 
best  judgment,  he  ought  to  be  protected,  yet  we 
are  bound  to  pronounce  the  law  as  we  find  it, 
and  leave  cases  of  hardship,  where  any  exist, 
to  legislative  provision.  Lord  Kenyon,  in  the 
case  of  Warm  v.  Varley  (6  D.  &  E.,  448), 
treats  this  question  as  long  since  at  rest  in  Eng- 
land. He  says  that  custom-house  officers  were, 
until  a  late  Act  of  Parliament  (19  G.  II.,  ch. 
34,  sec.  16,)  was  passed  to  protect  them,  liable 
to  an  action  for  seizing  goods  if  it  ultimately 
turned  out  that  the  goods  were  not  the  subject 
matter  of  seizure,  even  though  there  was  a. 
probable  cause  for  seizing  them. 

We  are  therefore  of  the  opinion,  the  plaint- 
iff ought  to  have  judgment. 

Judgment  for  the  demurrant. 
Cited  in— 2  Caines,  315 ;  1  Johns.  Ch.,  548. 


LEAVENWORTH  v.  DELAFIELD. 
THE  SAME  v.  DALE. 

1.  Marine  In»nrance —  General  Average —  Wages 
and  Provisions.  2.  Id.  —Id. —  How  Calcu- 
lated. 

Wag-es  and  provisions,  during-  the  detention  of  a 
vessel  captured  and  carried  in  for  adjucation,  are 
subjects  of  general  average. 

If  a  vessel  be  captured  during-  her  voyag-e,  in  set- 
tling- the  proportion  of  average,  the  freigmwill  be 
chargeable  up  to  the  day  of  capture. 

The  amount  on  which  a  grenernl  average  in 
cases  of  capture  is  to  be  calculated  is,  the  carg-o  on 
its  first  cost  or  invoice  price,  and  charg-es  at  the 
port  of  departure ;  the  vessel  on  four  filths  of  its 
value  at  the  same  place;  the  freight  at  one  half 
agreed  to  be  paid. 

Citations— 2  D.  &  E,  407: 1  Emerig-on,  556 ;  Uohns. 
Cos.,  337 ;  Abbott,  262 ;  Marshall,  407 ;  Pothier,  Vol. 
II.,  n.  110.  p.  411. 

rPHESE  were  two  actions  on  policies  of  as- 
JL  surance  from  *New  York  to  Havre  P574 
de  Grace.  The  first  on  the  freight  valued  at 
$2,000;  the  other  on  the  ship  valued  at 
$7,000. 

The  facts,  as  they  appeared  from  the  case, 
were  these: 

23d  July,  1801.  The  vessel  sailed  from  New 
York  on  the  voyage  insured. 
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4th  Sept.,  1801.  She  was  captured  in 
the  British  Channel  and  carried  into  Rams- 
gate. 

12th  Nov.,  1801.  An  abandonment  was 
made  on  both  policies  to  the  defendants  in  the 
two  causes,  which  they  refused  to  accept. 

4th  Jan.,  1802.  She  was  liberated  and 
afterwards  sailed  for  Havre,  where  she  ar- 
rived and  delivered  her  cargo. 

November,  1802.  The  defendants  accepteoV 
the  abandonments,  and  consented  to  verdicts 
against  them,  subject  to  calculations  as  to  the 
amount  to  be  recovered  against  them  on  in- 
cidental causes. 

It  was  agreed  that  the  court  charges  and 
other  expenses  attending  the  reclamation  of 
the  property,  including  port  charges  and 
exclusive  of  wages  and  provisions,  amounted 
to  $4,121.24. 

That  the  ship's  crew  consisted  of  a  captain, 
mate  seamen,  a  cook  and  boy,  whose  monthly 
wages  amounted  to  $221 ,  their  provisions  to 
$110.50. 

That  the  vessel  had  performed  eight  ninths 
of  her  voyage,  as  to  distance,  when  she  was 
captured. 

Upon  the  above  facts  and  admissions  the 
following  questions  were  raised  for  the  con- 
sideration of  the  court : 

1st.  Whether  the  wages  and  provisions  of 
the  crew  are  to  be  brought  into  general  aver- 
age, or  to  be  a  charge  on  the  freight  only  ; 
2d.  If  on  the  freight  onty,  whether, 

1st.  The  plaintfff  is  entitled  to  recover  the 
whole  from  the  underwriters  or  freight ;  or, 
2d.  Whether  the  underwriters  on  the  ves- 
sel shall  pay  the  whole  ;   or, 

3d.  Whether  the  plaintiff  is  to  recover 
575*]      part  from  *the  underwriters  on  the 
freight,  and   the  residue  from  the  under- 
writers on  the  vessel  ; 

3d.  If  the  latter  is  to  be  the  result,  then 
whether; 

1st.  The  underwriters  on  the  freight  are 
to  pay  eight  ninths  of  the  expenses,  for 
wages  and  provisions,  and  those  on  the  ship 
the  other  ninth  ; 

2d.  Or,  are  the  underwriters  on  the  freight 
to  pay  so  much  as  accrued  up  to  the  12th 
of  November,  1801,  the  day  of  abandon- 
ment, or  the  4th  of  September,  the  day  of 
capture  ;  and  the  underwriters  on  the  vessel 
what  was  incurred  from  that  day  to  the  4th 
of  January,  1802,  when  the  property  was 
liberated  ?  or, 

3d.  What  other  rule  of  apportionment  is 
to  be  adopted  ? 

4th.  In  calculating  the  general  average,  is 
the  cost  of  the  cargo  here,  or  value  at  the 
port  of  destination,  to  be  the  sum  on  which 
the  estimate  is  to  be  made? 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court: 

It  is  matter  of  surprise  that  questions  which 
must  frequently  have  occurred  in  so  com- 
mercial a  country  as  Great  Britain,  and  where 
so  large  a  capital  is  employed  in  insurance, 
have  not  been  decided  in  any  of  her  courts. 
We  must,  therefore,  endeavor  to  discover  what 
is  reasonable  and  most  conformable  to  the 
ancient  laws  and  usages  of  other  commercial 
nations  ;  for,  where  precedents  are  not  to  be 
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found,  the  practice  of  such  countries  may  be 
deemed  the  best  guide  on  the  subject  of  mari- 
time law. 

We  are,  then,  first,  to  determine  whether 
wages  and  provisions,  during  a  detention  after 
capture,  form  a  general  average,  or  fall  on  the 
freight  only  ? 

When  it  is  considered  that  capture  is  a 
disaster  which  generally  happens  without 
fault  of  the  owner  of  goods  or  vessel,  but  by 
superior  force,  against  which  no  human  pre- 
caution can  always  provide,  and  that  the  ex- 
penses, here  in  dispute,  are  incurred  in  conse- 
quence of  this  vis  major,  or  ca#us  fortuitii*, 
and  for  the  common  benefit  of  all,  it  is  not 
easy  to  assign  a  reason  why  they  should  be 
borne  by  one  of  the  parties  in  misfortune 
rather  than  another.  Of  little  advantage 
would  it  be  to  claim  a  valuable  property,  after 
*capture,  unless  the  mariners  remained  [*5 7 C- 
f  or  the  purpose  of  proceeding  to  the  port  of 
discharge  in  case  of  liberation.  It  would 
otherwise,  if  acquitted,  be  exposed  to  perish,  or 
be  sold  at  great  disadvantage.  It  was  said  on. 
the  argument,  that  the  master  was  not  obliged 
to  detain  his  crew.  Whether  it  be  compulsory 
on  him  to  do  so  or  not,  is  of  no  moment.  It  is 
sufficient  that  he  has  done  it  in  the  present 
case ;  that  he  has  acted  with  good  faith,  and 
that  such  detention  was  manifestly  for  the 
general  weal.  It  may  well  be  doubted,  how- 
ever, whether  it  be  not  obligatory  on  him  to 
keep  them,  at  least  a  reasonable  time  ;  for, 
idle  would  it  be  in  many  cases  to  labor  for  a 
recovery  of  the  property  unless  it  could  after- 
wards be  conveyed  to  its  intended  port.  The 
cargo,  in  this  case,  might  have  been  sacrificed 
in  England,  if  the  crew  had  been  immediately 
discharged.  Nor  is  it  just,  as  it  respects  this 
useful  class  of  men,  instantly  to  dismiss  them 
in  a  foreign  country  after  an  accident  of  this 
kind,  without  affording  them  an  opportunity 
of  knowing  the  fate  of  the  property,  and  a 
chance  of  defending  and  receiving  their 
wages.  At  any  rate,  the  objection  comes 
awkwardly  from  any  of  those  who  have 
derived  a  certain  benefit  from  the  detention  of 
this  crew,  without  which  there  would  prob- 
ably have  been  a  total  instead  of  a  partial 
loss.  But  without  recurring  to  first  principles, 
or  searching  for  precedents,  it  is  not  matter  of 
contract  between  the  different  classes  of  under- 
writers to  regard  expenses  of  this  kind  as  a 
subject  of  general  contribution.  Every 
policy  contains  a  clause  that  "in  case  of  loss 
or  misfortune,  if  it  shall  be  necessary  for  the 
assured,  his  factors,  servants  or  assigns,  to  sue, 
labor  and  travel  for,  in  and  about  the  safe- 
guard and  recovery  of  the  property,"  the 
several  underwriters  "promise  to  contribute 
to  the  charge  thereof,  according  to  the  quan- 
tity of  the  sum  by  them  insured."  Now,  if  a 
charge  for  extra  wffces  and  provisions  be  one> 
as  it  certainly  is,  winch  accrues  in  consequence 
of  the  labor  and  travel  thus  enjoined,  and  be 
absolutely  necessary  to  give  effect  to  such  pur- 
suit, the  parties  to  the  different  insurances  have 
consented  to  its  being  apportioned  among 
them. 

In  conformity  with  this  stipulation  is  the 
practice  of  most  of  the  commercial  nations 
whose  usages  are  known  to  us. 

*Ricard,who  treats  of  the  commerce  [*577 
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of  Amsterdam,  and  after  him  Beawes,  in  bis 
Lex  Mereatoria,  says,  "  If  a  ship  be  taken  by 
force  and  carried  into  some  port,  and  the  men 
remain  on  board  to  take  care  of  and  reclaim 
her,  the  wages  and  expenses  of  the  ship's 
company,  during  the  arrest,  shall  be  brought 
into  general  average."  (Page  150.)  For  this 
rule  the  author  just  cited  assigns  this  very  ob- 
vious reason  :  "As  the  crew,"  says  he,  "re- 
mained on  board,  during  an  endeavor  to  re- 
claim her,  these  expenses  were  occasioned 
with  the  sole  view  of  preserving  the  ship  and 
cargo  for  their  proprietors." 

In  England  it  is  settled  that  if  a  ship  be 
obliged  to  put  into  port  to  repair,  and  this  be 
necessary  for  the  safety  of  all,  the  charges  of 
unloading,  reloading  and  taking  care  of  the 
cargo,  and  also  the  wages  and  provisions  of 
the  workmen  hired  to  repair  her,  become  a 
general  average.  (Da  Costa  v.  Newman,  2  D. 
&E..407.)  The  accident  in  the  case  of  Da 
Costa  v.  Newman  had  happened  to  the  ship 
alone,  and  might,  in  some  measure,  have  been 
owing  to  her  feeble  or  impaired  condition.  It 
would  have  been  more  reasonable,  therefore, 
that  her  owner,  or  underwriter,  should  have  de- 
frayed all  these  expenses  himself,  than  in  cases 
where  the  peril  falls  at  once,  as  well  on  the  goods 
as  on  the  vessel,  without  room  to  impute  fault  or 
neglect  to  the  owner  of  either.  In  such  a  case, 
then,  it  can  hardly  be  doubted  that  the  Court 
of  King's  Bench,  to  be  consistent,  would  con- 
sider every  consequential  expense  for  the 
preservation  of  the  whole,  a  general  average. 
In  Da  Costa  v.  Newman  the  crew  haying  been 
dismissed  before  the  vessel  was  repaired,  it  be- 
came unnecessary  to  decide  by  whom  a  charge 
for  seamen's  wages  and  provisions  was  to  be 
borne. 

In  France  the  extra  wages  of  a  crew,  -when 
a  vessel  puts  into  port  and  remains  there  to 
avoid  an  enemy,  are  a  gross  average.  (1 
Emerig.,  556).  The  same  author  informs  us 
that  all  bonafide  expenses  to  obtain  the  release 
of  a  vessel  become  a  general  average  if  the 
property  be  released  ;  and,  after  quoting  the 
same  passage  from  Ricard  which  has  been 
cited  from  Beawes,  he  observes  that  in 
578*]  *France  the  question  has  uniformly 
been  thus  decided  whenever  it  occurred. 
(Ibid.,  631.) 

As  we  are  of  opinion,  therefore,  that  the 
sums  expended  in  this  way,  during  a  detention 
which  follows  a  capture,  are  to  be  reimbursed 
ratably  by  all,1  the  second  question  may  be 
considered  as  also  disposed  of,  and  we  will 
next  see, 


If,  in  the  present  instance,  the  underwriters 
on  the  freight  are  to  pay  eight  ninths  of  the 
sum  assessed  on  that  article,  and  those  on  the 
ship  the  other  ninth  ;  or,  whether  the  former 
are  to  pay  such  part  as  accrued  before  the 
abandonment  and  the  latter  what  arose  be- 
tweeen  the  abandonment  and  the  time  of  her 
release. 

According  to  a  decision  of  this  court,  in  the 
case  of  the  United  Insurance  Company  v.  Leno.r, 
vthe  underwriters  on  the  freight  are  entitled,  in 
virtue  of  the  abandonment,  to  all  the  Sophias 
earnings  previous  to  her  capture  ;  that  is,  to 
eight  ninths,  and  those  on  the  ship  to  the  re- 
maining ninth.  Hence  a  difficulty  is  supposed 
to  occur  to  apportion  the  part  of  the  average 
which  falls  on  the  freight  among  those  two 
classes  of  assurers.  The  apportionment,  al- 
though a  little  more  complex,  is,  nevertheless, 
easily  made.  As  all  freight  would  probably 
have  been  lost,  in  consequence  of  the  capture, 
if  the  property  had  been  condemned,  the  under- 
writers on  freight  and  on  vessel  being  several- 
ly entitled  to  eight  ninths  and  one  ninth  there- 
of, such  was  the  ratio  of  their  respective  in- 
terests in  this  subject  while  in  the  admiralty. 
It  therefore  follows,  that  in  the  same  propo'r- 
tion  should  they  contribute,  as  it  respects  the 
freight,  to  the  expenses  of  reclaiming  it,  re- 
gardless as  to  how  much  had  accrued  anteced- 
ently, and  how  much  subsequently,  to  the  day 
of  abandonment.  By  a  restoration  of  the  prop- 
erty, the  insurers  on  freight  receive  eight 
ninths,  and  those  on  the  vessel  one  ninth. 
Nothing,  therefore,  can  be  clearer  than  that  the 
expenses,  as  they  relate  to  this  article,  must  be 
defrayed  by  them  in  like  proportion. 

This  last  point  submitted  respects  the  mat- 
ter of  calculating  the  average.  Is  it  to  be  on 
the  first  cost  of  the  cargo  or  on  its  value 
abroad,  and  how  are  the  vessel  and  freight  to 
be  appraised  ? 

*It  is  difficult  to  adopt  any  rule  suffi-  [*57O 
ciently  certain  and  yet  free  of  every  exception. 

In  an  average  arising  from  jettisons,  the  Eng- 
lish practice  is,  to  regulate  the  contribution  by 
the  clear  price  which  the  goods  would  have 
yielded  at  the  port  of  destination,  "it  being 
equitable,"  says  Abbott,  "that  the  person 
whose  loss  has  procured  the  arrival  of  the  ves- 
sel should  be  placed  in  the  same  situation  with 
those  whose  property  has  reached  its  port  in 
safety."  (Abbott,  262.)  If  all  the  goods,  as 
well  those  which  arrive  as  those  which  have 
been  cast  into  the  sea,  are  to  be  estimated  at 
their  foreign  value,  the  result  will  be  nearly 
the  same,  provided  there  be  an  equal  advance 


1.— Expenditures  during:  a  voyage,  hona  flde  and 
necessarily  incurred  for  the  common  benefit  of  ship, 
freight,  and  cargo,  seem  to  fall  within  the  principle 
of  voluntary  sacrifices  for  the  preservation  of  all, 
and  to  be  subjects  of  general  average.  It  has  been 
Strenuously  and  frequently  ip'ged  that  wages  and 
provisions  are  to  be  charged  Exclusively  to  freight ; 
because  the  freight  is  calculated  on  an  estimated 
expense  in  these  items  according  to  the  probable 
duration  of  the  voyage,  and  is.  of  course,  a  com- 
pensation for  their  amount.  In  case  of  an  over- 
valuation by  circumstances  which  shorten  the 
passage,  there  is  no  refunding ;  therefore,  in  case 
it  be  from  accidents  which  prolong  the  voyage,  un- 
derrated, it  has  been  thought  there  ought  not  to  be 
a  contribution.  But  this  reasoning  proceeds  on 
false  grounds  ;  the  calculation  of  freight  is  made 
upon  the  supposed  length  of  an  uninterrupted  voy- 
nn-e ;  at  all  events,  the  inference  has  been  super- 


seded  by  the  equitable  rule  of  qui  sentit  commoduin, 
sentire  ael>et  et  onus.  Therefore,  for  not  only  wages 
and  provisions,  but  for  the  expenses  of  loading  and 
unloading,  including  port  charges  during  a  hostile 
detention,  ship,  freight  and  cargo  must  unite 
according  to  their  several  proportions.  Sharp  v. 
Gladstone,  7  East,  24.  Nor  is  it  to  cases  of  capture 
or  hostile  seizure  that  contribution  for  wages  and 
provisions  is  confined.  On  the  principle  above  laid 
down,  they  are  subjects  of  general  average,  from 
the  first  moment  that  a  vessel,  in  consequence  of 
injury,  from  the  perils  of  the  sea,  bears  away  fora 
port  of  necessitv  to  refit,  to  the  time  of  her  sailing 
on  the  voyage  of  destination  ( Walden  v.  LeRoy,  2 
Caines'  Rep.,  283),  and  so  are  loading,  unloading, 
and  all  other  expenditures  induced  by  the  necessity. 
Henshaw  v.  Mar.  Ins.  Co.,  Ib.,  274.  The  person  en- 
titled to  contribution  may  recover  from  the  person 
liable  to  contribute  (Walden  v.  LeRoy,  2  Cairns' 
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on  all,  as  if  the  first  cost  be  resorted  to  as  the 
standard  of  their  worth.  I  cannot,  therefore, 
perceive  much  force  in  the  reason  assigned  by 
the  learned  author  in  favor  of  this  mode. 
With  regard  to  the  vessel  and  freight,  various 
regulations  have  been  established  by  different 
States  as  to  the  degree  in  which  they  shall  be 
liable  to  contribute,  which  only  show  how  im- 
possible it  is  to  find  any  rule  that  shall  operate 
universally  and  with  equal  justice  on  the  dif: 
ferent  persons  concerned.  In  England,  Mar- 
shall, following  Molloy,  and  speaking  of  jetti- 
sons, says,  the  ship  contributes  for  her  full 
value  at  her  port  of  delivery,  and  the,  freight 
pays  according  to  its  value  at  the  same  place, 
after  deducting  seamen's  wages  and  certain 
other  charges.  (Marshall,  467.)  I  cannot  sub- 
scribe to  the  equity  of  this  mode  of  adjust- 
ment, as  it  relates  to  the  vessel  and  freight. 
Pothier,  in  his  Treatise  on  Maritime  Con- 
tracts,  also  exclaims  against  it.  "  As  the 
freight,"  says  he,  "is  only  due  to  the  owner 
of  a  vessel,  as  a  kind  of  indemnity  for  her  de- 
terioration and  expenses  incurred  by  the  voy- 
age, it  is  subjecting  him  to  a  double  burden 
to  make  him  contribute  for  the  entire  value  of 
the  vessel  and  of  the  freight.  Our  ordinance, 
"  therefore,"  says  he,  "  has  adopted  the  mid- 
dle course  of  making  him  contribute  for  one 
half  of  the  value  of  each."  (Vol.  II.,  n.  119, 
p.  411.)  Other  States  make  the  vessel  con-  j 
tribute  for  half  her  value  and  one  third  of  her 
freight.  (Marsh..  467.)  As  the  rule  is  not  ac- 
curately defined  by  the  law  of  England,  and 
the  one  adduced  applies  to  cases  of  jettison 
only,  we  are  at  liberty  to  make  one  for  our- 
58O*]  selves.  The  injustice  of  "making  the 
ship  and  freight  contribute  for  their  full  value 
has  already  been  stated.  The  first  will  be  in- 
jured by  the  voyage,  and  oftentimes  the  whole 
freight  'received  will  not  be  equal  to  the  ex- 
penses and  disbursements  to  which  the  owner 
lias  been  exposed.  Valuing  the  property  at 
the  port  of  discharge  is  also  liable  to  difficulty 
and  embarrassment.  In  many  cases  of  a  con- 
tribution, the  vessel  may  not  reach  her  port, 
which  would  have  been  the  case  here  if  she 
had  been  condemed  ;  and  if  she  does,  the  ves- 
sel is  very  rarely  sold  there,  and  some  calcu- 
lation must  always  be  necessary,  to  exhibit 
what  are  the  net  sales  of  the  cargo.  It  will, 
therefore,  be  a  rule  less  liable  to  objection,  will 
suit  the  greatest  number,  of  cases,  and  not  be 
affected  by  the  fluctuations  of  markets  or  other 
contingencies,  and  certainly  most  easy  of  prac- 
tice, always  to  value  the  goods  at  the  invoice 
price,  that  is,  at  their  first  cost,  without  regard 
to  their  price  abroad.  What  value  to  put  on 
the  vessel  and  freight,  to  do  complete  justice, 
is  more  difficult,  perhaps  impracticable.  To 
take  their  full  worth  will  not  do.  After  the 
best  reflection  we  have  been  able  to  bestow  on 
the  subject,  we  are  for  valuing  the  vessel  at 
four  fifths  of  her  original  cost,  reckoning  noth- 
ing for  provisions  or  wages  paid  in  advance  ; 

Rep.,  363),  and  he  from  his  insurer  (Barber  v. 
Phoenix  Ins.  Co.,  8  Johns.  Rep.,  307),  though  the 
assured  may  recover  in  the  first  instance  the  whole 
of  his  average  loss  from  his  own  underwriter,  and 
leave  him  to  recover  over.  Maggrath  &  Higgins  v. 
Church,  1  Caines'  Rep.,  196.  This  rule,  however,  can- 
not apply  to  an  assured  on  a  ship,  who  is  owner  of 
vessel  and  f  ivight,  which  are  not  insured  (Jumel  v. 
Mar.  Ins.  Co.,  7  Johns.  Rep.,  412),  because  he  would 
be  immediately  liable  in  an  action  by  the  defendant 
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and  the  freight  at  one  half  of  the  gross  sum 
agreed  to  be  paid.  This  rule  may  be  deemed 
arbitrary  ;  so  will  any  other  that  can  be  de- 
vised ;  and  yet,  perhaps,  it  will  come  as  near 
as  any  other  in  producing  a  contribution  in 
proportion  to  the  real  interest  of  each  which 
may  be  in  jeopardy.  It  is  seldom  a  vessel  will 
sell  for  more,  after  a  voyage,  than  four  fifths 
of  what  she  cost,  and,  of  course,  the  owner  is 
not  more  than  that  a  gainer  by  her  being  re- 
leased :  so,  neither  will  his  freight  clear  to  him 
more,  if  as  much,  as  one  half  which  is  con- 
tracted to  be  paid.  The  same  course  of  ad- 
justment must  be  pursued  between  under- 
writers. 

Upon  the  whole,  therefore,  our  judgment  is 
that  the  mariners'  wages  and  provisions,  from 
the  time  of  the  Sophia's  capture  to  the  day  of 
her  leaving  Ramsgate  (if  not  appearing  that 
she  remained  there  unnecessarily  after  her 
liberation),  be  added  to  the  other  expenses  of 
reclaiming  the  property  ;  and  that  this  aggre- 
gate sum  be  paid  by  the  several  underwriters 
on  the  vessel,  cargo  and  freight.  That  in  as- 
certaining *the  proportion  or  amount  [*581 
of  their  respective  contributions,  the  cargo 
must  be  valued  at  its  first  cost  and  charges  at 
the  port  of  departure  ;  the  vessel  at  four  fifths1 
of  her  actul  value,  at  the  same  place,  exclu- 
sive of  outfits  and  without  regard  to  any  valua- 
tion in  the  policy  ;  and  the  freight  at  one  half 
of  what  was  agreed  to  be  paid  at  Havre.  That 
the  underwriters  on  freight  pay  eight  ninths 
of  the  sum  which,  on  this  calculation,  shall 
fall  on  the  freight ;  and  those  on  the  ship  the 
whole  of  the  contribution  which  shall  belong 
to  her,  and  also,  one  ninth  of  that  which  is  to 
be  borne  by  the  freight;  and  those  on  the  cargo 
the  residue. 

Judgment  accordingly. 

Limited— Olcott,  160-164. 

Distinguished— 2  Caines,  266;  3  Caines.  159;  2 
Johns.,  100;  11  Johns.,  332. 

Cited  in— 9  Johns.,  190 ;  11  Johns.,  321 ;  5  Duer.,  428 ; 
1  Hall,  446. 


LYLE  v.  CLASON. 

1.  Libel — Letters  sent  to  Plaintiff—  Presumptive- 
ly Scaled.  2.  Id. — Publication  not  Shown — 
Arresting  Judgment. 

Sending  a  sealed  libelous  letter  to  the  plaintiff 
himself,  is  not  a  ground  for  an  action  by  him. 

Every  letter  sent  is  to  be  presumed  to  have  been 
sent  sealed. 

1.— But  this  rule  does  not  hold  when  a  vessel  is 
sold  at  a  port  of  necessity,  in  consequence  of  being- 
unable  to  proceed  on  her  voyage  from  injur- 
ies received  by  a  peril  of  the  sea;  the  amount  of 
what  she  buna  Me  sold  for  is  then  the  value  on 
which  to  calculate  her  proportion.  Bell  v.  Col.  Ins. 
Co.,  3  Johns.  Rep.,  98. 

NOTE.— Libel— Publication,  when  letter  is  not. 
A  letter  containing  libeloiis  matter  sent  to  the  per- 
son, affected  by  such  matter,  is  not  such  a  publica- 

f or  the  amount  of  average  due  from  the  subjects  un- 
insured. 

For  wages  and  provisions  during  an  embargo 
laid  on  by  the  government  of  the  country  to  whi«h 
the  vessel  belongs,  there  is  no  contribution,  as  they 
fall  exclusively  on  the  freight.  M'llride  v.  Mar. 
Ins.  Co.,  7  Johns.  Rep.,  431.  The  law  is  the  same  as 
to  the  extra  sum  paid  by  a  charterer  by  the  month, 
during  an  embargo  at  a  foreign  port.  Penny  & 
Scribner  v.  N.  Y.  Ins.  Co.,  3  Caines'  Rep.,  155. 
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In  an  action  for  a  libelous  letter  on  the  plaintiff, 
publication  must  be  shown. 

Stating1  it  to  have  been  by  means  of  its  being:  sent 
to,  and  received  by,  the  plaintiff,  is  bad,  and  as  show- 
ing: on  the  record  itself  no  publication,  is  Brood 
cause  for  arresting1  the  judgment. 

Citation— ante,  347. 

THIS  was  an  action  on  the  case  for  writing 
and  publishing  a  libel. 

The  first  count  of  the  declaration,  after 
alleging  that  the  defendant  "  wrote  and  pub- 
lished, or  caused  to  be  written  and  published," 
a  certain  libel,  proceeded  thus  :  "  Which  same 
libel,  in  the  form  and  manner  of  a  letter  sub- 
scribed by  the  said  Isaac  Clason  on  the 

day  of ,  was  wrongfully,  falsely  and  mali 

ciously  sent,  and  caused  to  be  sent,  by  the  said 
Isaac  Clayson  to  the  said  Robert  Lyle,  at,  &c., 
and  the  same  was,  by  means  of  such  sending 
thereof,  received  and  read  by  the  said  Robert 
Lyle,  and  thereby  published  by  the  said  Isaac 
Clayson." 

Judgment  having  gone  by  default,  the  plaint- 
iff sued  out  and  executed  a  writ  of  inquiry,  on 
which  the  jury  gave  general  damages. 

Mr.  Hopkins,  for  the  defendant,  now  moved 
in  arrest  of  judgment.  The  first  count  shows 
no  cause  of  action.  The  introductory  is  to  be 
connected  with  the  latter  part,  and  then  the 
allegation  of  having  wrote  "and  published," 
&c. ,  is  so  explained  as  to  show  there  was  not 
any  writing  and  publishing  in  legal  contem- 
plation. The  manner  in  which  the  injury 
complained  of  was  perpetrated,  is  always 
stated  to  have  been  in  the  hearing,  or  some 
other  specific  mode  of  communicating  the 
libel,  and  of  making  it  known.  (Rast.  Ent., 
13,  Went.  Plead.,  titles  *Slander  and  [*582 
Libels;  1  Com.  Dig.,  tit.  Action  upon  the 
Case.  G.  IV;  Hall  v.  Hennezly,  Cro.  Eliz.. 
486;  Kdlan  v.  Manesby,  Cro.  Jac.,  89  ;  Smart 
v.  Dr.  Easdale,  3  Cro.  199, '.  These  cases  all 
turn  on  the  general  principle,  that  the  gist  of 
the  action  must  be  stated  in  express  terms,  for 
generals  will  not  do.  In  assault  and  battery, 
prosecutions  for  conspiracy,  &c.,the  same  rule 
holds.  The  present  action  is  for  damages  to 
compensate  for  an  injury  sustained  in  the  opin- 
ion of  others.  If  others  knew  not  of  the  libel, 
'no  injury  could  have  been  sustained.  (Hick'g 
case,  Hob.,  215;  Poph.,  139,  S.  C.,  Barrow  v. 
Lewettin,  Hob.,  62  ;  Edwards  &  Wooten,  12 
Rep.,  35.) 

Messrs.  Harixon  and  Hamilton,  contra. 
The  second  count  states  that  the  letter  was 
sent  to  France  open.  A  publication  may 
therefore  be  presumed,  especially,  as  by  suf- 
fering the  judgment  to  go  by  default,  and  an 
inquiry  to  be  executed  the  defendant  has  ac- 
knowledged a  cause  of  action.  On  this  reason 
the  latter  part  even  of  the  first  count  may  be 
rejected  as  surplusage,  and  the  first  allegation 
of  publishing  held  to  be  confessed.  It  is  al- 
lowed that  by  the  English  law  a  verdict  would 

1.— After  verdict,  its  not  being  alleged  to  be  "in 
the  hearing  "  of  any  one,  in  an  action  for  words,  no 
cause  to  arrest  the  judgment. 


have  cured  the  objection  ;  a  question,  how- 
ever, may  be  made,  whether  the  distinction 
between  verdicts  and  defaults,  e>tal>li>hcd  liv 
the  English  code,  is  known  to  our  jurispru- 
dence. Our  act  of  amendments  and  jeofails 
extends  to  judgments  by  confession,  nil  <///•// 
and  non  sum  tnformatwt.  Perhaps,  then,  it 
may  be  consistent  with  our  principles  to  say 
that  on  a  default  the  rule  is  the  same.  It  is 
not  law  to  say,  the  mode  in  which  a  libel  is 
made  known  ought  to  appear  on  the  declara- 
tion. That  it  was  published  is  enough.  So 
in  assault  and  battery,  that  he  assaulted  and 
beat,  without  the  addition  of  knives,  staves, 
&c.,  is  well.  Saying  he  published,  is,  there- 
fore, saying  the  libel  was  made  known.  Be- 
sides, the  suit  itself  shows  it  has  been  commu- 
nicated. The  expressing  in  the  count  that  it 
was  made  known  to  others  is  superfluous. 
(Bell  v.  Stone,  1  Bos.  &  Pull.,  331. >)  At  all 
events,  the  second  count  states  a  possible  pub- 
lication to  the  person  by  whom  sent,  and  we 
are  entitled  to  a  venire  de  noco.  But  it  is 
strange  to  say  the  letter  was  not  published,  when 
the  very  cases  adduced  by  the  counsel  for  the 
defendant  show  an  indictment  would  have 
lain.  The  mere  writing  libelou.s  words  gives 
a  right  of  action  to  the  party  against 
*whom  they  are  written.  On  the  exe-  [*'58Ji 
cution  of  the  writ  of  inquiry,  the  plaintiff 
might  have  abandoned  hi.s  first  count,  and 
proceeded  on  the  second ;  this,  therefore,  the 
court  may  now  well  intend  to  have  been  done. 
Mr.  Troup,  in  reply.  It  is  not  pretended 
that  after  judgment  by  default,  a  motion  in  ar- 
rest of  judgment  may  not  be  made.  (2  Burr., 
899  ;  Collim  v.  Gibbs  •  See  ante,  104,  Cattagnn 
et  al.  v.  Hallett  and  Boiene.)  If  a  libel  or 
slanderous  word  reach  only  the  ears  or  eyes 
of  the  person  libeled  or  slandered,  no  action 
lies.  If  a  man,  after  receiving  a  libelous  let- 
ter, makes  it  known,  he  is  the  publisher,  and 
wlenti  non  fit  injuria.  To  the  authorities  cited 
we  may  add  Lake  v.  King  (1  Mod.,  58).  In 
addition  to  this,  there  is  no  rule  better  estab- 
lished, than  that  where  a  declaration  contains 
good  and  bad  counts,  and  a  general  verdict  is 
given,  the  judgment  must  be  arrested  ;  because 
it  is  not  known  to  which  the  verdict  can  be 
applied. 

Per  Curiam.  We  agree  with  the  counsel 
for  the  defendant,  that  the  first  count  is  to  be 
considered,  when  taken  together,  as  stating  no 
other  publication '  than  the  sending  a  letter 
sealed  up  from  the  one  party  to  the  other.  A 
letter  is  always  to  be  understood  as  sealed,  un- 
less otherwise  expressed,  and  the  law  is  too 
well  settled  to  be  now  shaken,  that  sending  a 
letter  is  no  publication  on3  which  to  ground  a 

2.— In  that  case  the  letter  was  to  a  third  person, 
and  so  stated  in  the  declaration. 

3.— Hick's  case,  in  Hob.  215:  Poph.,  139;  S.  C. 
Hob.,  62 ;  12  Co.  Edwards  and  Wooten,  Cro.  Eliz  , 
487;  Phillips  v.  Jansen,  2  Esp.  Rep.,  625,  per  Kenyon, 
Ch.  J. :  S.  P.  Wins.  ».  2 ;  Lake  v.  King,  1  Saund.,  132 ; 
2  Bl.,  1038,  1  D.  &  E.,  110. 


tion  as  will  sustain  an  action.  Waistell  v.  Holman, 
2  Hall,  172;  2d  ed,.  193;  Fonville  v.  Nease,  Dudley. 
(S.  C.),  303 ;  Barrow  v.  Lewellin,  Hob.,  62  a ;  Phil- 
lips v.  Jansen,  1  Esp.,  625 ;  Peacock  v.  Reynal,  2 
Browne,  151;  S.  P.  Sheffield  v.  Van  Deussn,  13 
Gray,  304. 
Contra,  when  thus  sent  for  the  purpose  of  having 
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it  opened  and  read  by  a  clerk.  Dalacroix  v.  The- 
venot,  2  Stark.,  63. 

It  is  a  gufflrirnt  publication  to  sustain  an  action,  if 
sent  to  the  wife  of  the  person  libelled.  Wenman  v. 
Ash,  13  C.  B.,  836. 

See  also,  Cheritree  v.  Roggen,  67  Barb.,  124 ;  Riene 
v.  Ruff,  1  Iowa,  482. 
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private  suit.1  The  basis  of  the  action  is  dam- 
ages for  the  injury  to  character  in  the  opinion 
of  others.  This  cannot  arise  but  from  publi- 
cation. A  criminal  prosecution  for  sending  a 
libelous  letter  is  not  founded  on  publication, 
but  on  the  inducement  which  it  produceth  to 
a  breach  of  the  peace.'-  The  provocation  is 
the  same  in  the  breast  of  the  party  libeled, 
whether  the  libel  be  or  be  not  published  to  the 
world.  The  first  count,  therefore,  does  not 
state  a  cause  of  action,  and  the  damages  being 
general,  the  judgment  must  be  arrested,  un- 
less the  plaintiff  wishes  for  a  writ  of  inquiry 
de  now,  which  he  is  entitled  to,  on  payment  of 
•costs  agreeable  to  the  decision  in  the  case  of 
Hopkins  v.  Bedle.  (Ante,  347.) 

Judgment  arrested  nisi. 

Explained— 3  Cranch  C.  C.,  267. 
Cited  in— 2  Johns.,  100 ;  6  Barb.,  46 ;  25  Barb.,  317 ; 
3  Daly,  483;  2  Hall,  174;  42  Super.,  306. 


LIVINGSTON  «.  ROGERS. 

1.  Amimpsit — Mutual  Promises — Sufficiency  of 
Aver menU — Amendment.  2.  Venire  de  novo 
— Practice — Court  of  Errors  no  Autliority  to 
Award. 

In  assumpsit  on  mutual  promises  they  must  be 
livid  in  the  declaration  as  concurrent.  If  stated  to 
be  "afterwards,  to  wit,  on  the  same  day,"  it  is  bad, 
and  the  promise  a  nu*3am  pactnm.  If,  however, 
there  be  one  good  count,  and  the  damages  entire,  it 
may  be  amended. 

If  the  Court  of  Errors  award  a  venire  de  novo,  it 
must  be  sued  out  to  warrant  a  second  trial. 

If  the  cause  is  tried  without,  it  is  a  defect  of  record, 
not  amenable,  and  fatal  in  arrest  of  judgment.  But 
a  motion  may  be  made  for  an  award  of  the  venire 
awarded. 

The  Court  of  Errors  has  not  authority  to  award  a 
venire  out  of  this  court. 

Citations— Esp.  Dig.,  132;  Bull.  N.  P.,  146,  147; 
Hob.,  88;  1  Bac.  Abr.,  267  (n) ;  Cro.  Eliz.,  137  ;  Latch, 
1.50;  3  D.  &  E.,  653;  Hutton,  84;  T.  Bavm.,  602;  2 
Leon,  111;  Cro.  Eliz.,  382 ;  2  Str.,  933;  3  Burr.,  1671; 
3  Morg.  V.,  Meeh.,  142;  2  Rich  C.  P.,  73;  3  Wils.,  185; 
Cowp.,  276;  1  Roll.  Abr.,  200,  pi.  27;  Bac.  Abr.,  tit. 
Amend.  (D) ;  4  Id.,  tit.  Juries,  J. ;  Latch,  194 ;  Hob., 
76;  7D.  &E..56. 

rFHIS  cause  came  before  the  court  on  three 
-L     several  motions,  which  the  counsel  upon 

!•— S.  P.,  by  Lord  Kenyon,  in  Phillips  v.  Jansen,  2 
Esp.  Rep.,  625.  The  contrary  is,  however,  inadvert- 
ently stated  by  Williams,  Serjeant,  in  note  2,  to  Lake 
v.  King,  1  Saund.,  132.  But  the  cases  cited  do  not 
boar  out  the  position.  In  the  first  (Baldwin  v.  Elph- 
inston,  12  Bl.  Rep.,  1037),  the  court .  decided  that 
"  printing  "  was  prima  facie  evidence  of  publishing; 
and  "  causing  to  be  printed  "  confirmed  the  fact  of 
publication,  because  it  called  "in  a  third  person." 
The  second  was  the  case  of  a  letter  written  to  a  third 
person  ( Weatherston  v.  Hawkins,  1  D.  &  E.,  110),  but 
not  applicable  to  the  principle  for  which  adduced. 
While  making:  this  observation,  I  feel,  from  con- 
scious inferiority,  ashamed  at  writing,  what  may 
s-.>em  a  critizistn,  on  so  truly  learned  an  annotator. 
Sr-e  also  to  the  same  effect  Waistell  v.  Holrnan,  2 
Hall,  172. 

.2— This  is  the  reason  why  a  libel  is  a  crime.  Its 
falsity  is  not  the  offense. 


NOTE. — Mutual  promises  mwtt  be  cnncwrent,  and 
rnustbe  soallewd.  Lester  v.  Jewett,  12  Barb.,  502; 
Keep  v.  Goodrich,  12  Johns..  397 :  Tucker  v.  Woods, 
1<L,  190;  Porter  v.  Rose,  Id.,  209;  Missisquoi  Bank 
v.  Sabin,  48  Vt,,  500;  James  v.  Fulcord,  5  Tex.,  512; 
Whitehall  v.  Morse,  5  Serg.  &  R.,  358 ;  8  Johns.,  285 ; 
"V*  oods  v.  Rice.  4  Met.,  481 ;  Morrison  v.  Ives,  4  Sm. 
&  M.»  «52;  Clayton  v.  Jennings.  2  Bl.  R.,  706;  Payne 
v.  Cave,  3  T.  R.,  148 ;  Wain  vTwalters,  5  East.,  16. 

C-AINES'  REPS.,  1. 


the  argument  agreed  should  *be  taken,  [*584r 
and  considered  together.  The  1st  was  a 
motion  by  the  defendant  in  arrest  of  judg- 
ment. Tne  2d  one  by  the  defendant  also,  for 
a  new  trial  on  the  ground  of  a  discovery  of 
evidence.  The  3d,  by  the  plaintiff,  for  leave 
to  amend  his  declaration,  by  increasing  the 
damages  laid,  so  as  to  cover  the  extent  of  his 
demand. 

The  decision  of  the  court  was  confined  to 
only  the  first  and  third  motions ;  and,  as  it 
embraces  all  the  points  relied  on  by  the  coun- 
sel, it  is  unnecessary  to  give  the  arguments 
used. 

In  support  of  the  motion  in  arrest  they  re- 
lied.on  two  reasons : 

1st.  That  the  several  assumpnts  in  the  three 
first  counts  of  the  declaration  (which  was  on 
a  stock  contract)  werfe  void  for  want  of  con- 
sideration. 

2d.  That  there  was  no  record  in  the  office 
to  warrant  the  circuit  record,  by  virtue  of 
which  the  trial  was  had. 

The  counts  complained  of,  stated  the  agree- 
ment to  deliver  and  receive  the  stock,  and  that 
in  consideration  the  plaintiff  had,  at  the  de- 
fendant's request,  promised  to  perform  his 
part,  the  defendant,  afterwards,  to  wit,  on  the 
same  day,  promised,  &c. 

KENT,  J.,  delivered  the  opinion  of  the 
court  : 

This  is  a  case  of  mutual  promises,  where 
the  one  is  intended  to  be  the  consideration  for 
the  other.  It  is  a  well  settled  rule  that  in  such 
cases  the  promises  must  be  stated  to  have 
been  made  at  the  same  time.  (Esp.  Dig. ,  132  ; 
Bull.,  N.  P.,  146,  147  ;  Hob.,  88  ;  1  Bac.  Abr., 
267,  n.  in  Mar.  new  edition  ;  Kirby  v.  Cole, 
Cro.  Eliz.,  137.)  Otherwise  the  one  anteced- 
ently made  will  be  without  consideration,  and 
consequently,  not  sufficient  to  support  the 
other.  The  question  here  is,  whether  a  valid 
promise  is  laid,  on  the  part  of  the  plaintiff,  so 
as  to  form  a  consideration  for  that  on  the  part 
of  the  defendant.  The  case  in  Hobart  uses 
the  strong  language  that  the  promises  must  be 
at  one  instant,  or  they  are  nude  pacts.  It  was 
once  held,  in  Hewlett's  case  (Latch,  150 ),  that 
to  lay  the  defendant's  promise  afterwards,  on 
the  same  day,  was  sufficient ;  because  the 
court  would  not  allow  of  any  division  in  a 
day.  But  in  other  respects  that  case  is  not  al- 
together applicable.  There  the  defendant's 
promise  was  in  consideration  of  an  antecedent 
sale  and  delivery  in  part ;  and  the  point  ad- 
vanced, of  not  allowing  a  division  in  a  day,  is 
repugnant  to  the  case  of  Cooke  v.  Oxley  ( 3  D. 
&  E.,  653).  It  was  in  *that  decided  [*58o 
that  if  one  party  has  till  a  different  time  of 
the  same  day  to  assent  to  the  agreement,  the 
other  party  is  not  held  to  his  prior  promise, 
and  the  promises  are  nudapacta.  It  is  clear, 
therefore,  from  this  last  decision,  and  from  the 
reason  of  the  thing,  that  mutual  promises, 
where  one  is  the  consideration  of  the  other, 
must  be  made  not  only  on  the  same  day,  but 
at  the  same  time :  they  must  be  concurrent 
engagements.3  The  plaintiff's  promise  is  here 
stated  to  have  been  made  at  the  request  of  the 
defendant.  If,  instead  of  a  naked  promise, 

3.— See  also  Porter  v.  Ros-s  12  J.  R.,  209. 
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the  plaintiff  had,  at  the  defendant's  request, 
done  an  net  which  was  either  a  damage  to 
himself  or  a  benefit  to  the  defendant,  it  would 
have  been  sufficient  to  have  supported  the  de- 
fendant's promise.  An  assumpsit  founded  on 
a  past  consideration  of  beneficial  service  ren- 
dered to  the  defendant  at  his  request1  is  good. 
Such  are  the  cases  of  Franklin  v.  Bradell 
(Button  84);  Church  v.  Church  (  T.  Raym., 
602),  and  Stile  v.  Smith  (2  Leon.,  Ill;  vide  also 
Cro.  Eliz.,  282).  The  reason  that  a  past  con- 
sideration, beneficial  to  the  defendant,  must 
be  laid  to  have  been  done  upon  request  is, 
that  it  is  not  reasonable  that  one  man  should 
do  another  a  kindness,  and  then  charge  him 
with  a  recompense.  This  would  be  obliging 
him  whether  he  would  or  not,  and  bringing 
him  under  an  obligation  without  his  concur- 
rence. In  many  cases  a  request2  may  be  im- 
plied from  the  beneficial  nature  of  the  consid- 
eration, and  the  circumstances  of  the  transac- 
tion. But  in  the  present  case  the  plaintiff's 
promise  being  laid  to  have  been  made  upon 
request,  gives  it  no  validity  from  that  circum- 
stance ;  for  the  request  alone  creates  not,  of 
itself,  any  consideration.  In  addition  to  the 
request,  there  must  be  something  made  or 
done  between  the  parties,  beneficial  to  the  one 
or  onerous  to  the  other.  There  must  either  be 
a  consideration  executed,  or  executory.  Even 
one  executed  will  do  if  laid  to  have  been  done 
upon  request.  The  plaintiff's  promise  in  the 
present  case  can  be  valid  only  because  made 
in  consideration  of  the  defendant's  promise  ; 
and  if  the  latter  was  not  made  at  the  same 
time,  but  at  a  subsequent  period,  the  plaint- 
iff's promise  was  without  consideration,  and 
void.  We  are  of  opinion  this  is  the  just  and 
necessary  conclusion  in  this  case ;  for  the 
promises  are  not  laid  as  concurrent,  but  as 
586*]  at  different  times.  The  case  of  *Hayes 
v.  Warren  (2  Stra.,  933),  is  perfectly  in  point. 
That  was  an  action  on  the  case  upon  promises, 
and  after  judgment  by  default,  and  entire 
damages,  it  was  alleged,  in  error  from  the 
Common  Pleas  to  the  King's  Bench,  that  on 
the  fourth  count,  which  was  for  work  and 
labor  done,  the  consideration  was  laid  as  past 
and  executed,  and  not  to  have  been  done  upon 
request.  Although  the  work  and  promise 
were  both  laid  on  the  same  day,  it  was  held 
that  it  must  be  taken  to  be  a  past  considera- 
tion, as  it  was  stated  that  poxtea  he  promised, 
and  the  judgment  was  reversed.  The  work 
and  labor  here  were  beneficial  to  the  defend- 
ant, but  not  being  laid  to  have  been  done  upon 
request,  the  court  would  not  declare  it  so. 
They  seemed,  however,  to  doubt  whether  a 
request  might  not  be  inferred  from  some  other 


1.— And  must  he  so  laid.  Comstock  v.  Smith,  7 
Johns.  Rep.,  87.  The  latter  part  of  the  judgment  in 
which  states  a  principle  not  necessary  to  the  decis- 
ion, and  upon  which  very  great  doubt  may  well  be 
entertained.  It  is  very  questionable  whether,  on  a 
moral  obligation,  a  request  or  consideration  can  be 
implied.  For  though  amoral  obligation  containing 
legal  considerations,  the  remedy  for  whicli  has 
been  lost,  will  support  an  assumpait  on  an  express 
promise,  It  will  not  ut  scmb.  on  an  implied  one.  Sec 
a  very  able  note  upon  this  subject  in  Wendell  v.  Ad- 
ney,  3  Bos.  &  Pull.,  note  a. 

2.-8ee  1  Saund.,  264,  note  1,  by  Serjt.  Williams, 
who  has  collected  the  law  on  the  subject  of  assump- 
tions laid  upon  request.  See  also  1  Fonb.,  336,  and 
Hob.,  IOC. 
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expressions  in  the  count.'  and  rather  intimated 
that  had  the  judgment  been  after  verdict,  the 
request  might  have  been  inferred.  But  there 
appeared  to  be  no  doubt  that  the  defendant's 
promise,  by  being  laid  as  being  made  after- 
wards, although  upon  the  same  day,  was  to  be 
deemed  subsequent,  so  as  to  render  the  plaint- 
iff's act  a  past  and  executed  consideration.  In 
a  case  in  Burrow,  Pillaw  v.  Van  Mierop  ( 3 
Burr.,  1671),  this  decision  is  pronounced  by 
Wilmot,  J.,  to  be  absurd.  It  was  not,  how- 
ever, on  the  ground  that  the  consideration 
was  not  justly  deemed  as  executed,  but  be- 
cause, in  his  opinion,  according  to  the  cases 
mentioned,  a  past  beneficial  consideration 
with  circumstances  to  imply  a  request,  was 
sufficient  to  support  the  promise.  The  case, 
therefore,  for  the  purpose  that  it  is  cited, 
stands  unimpeached,  and  is  conclusive  on  the 
question.  If  we  consult  the  precedent  of  dec- 
larations (3  Morg.  V.  Mec.,  142  ;  2  Rich.  C. 
P.,  73)  upon  mutual  promises,  they  uniformly 
state  the  promises  to  be  concurrent ;  that  whea 
the  plaintiff  had  promised  the  defendant,  in 
consideration  thereof,  then  and  there  assumed 
upon  himself.  From  hence  we  conclude  that 
the  promises  in  the  first  three  counts  of  the 
declaration  are  not  laid  as  a  sufficient  consid- 
eration for  each  other  :  because  they  are  not 
stated  to  have  been  made  concurrently,  or  at 
the  same  time,  but  at  different  times  of  the 
same  day.  According  to  the  decision  in 
Strange,  and  according  to  common  under- 
standing, the  meanings  of  the  expressions  "af- 
terwards," and  "at  the  same  time, "are  totally 
distinct.  The  *last  count  is  good,  [*587 
but  the  damages  being  entire  (3  Wils.,  185, 
Cowp.,  276),  the  judgment  must  be  arrested. 
The  case  of  Crosby  v.  Adams  and  Belamy,  de- 
cided in  this  court  in  July  Term,  1795,  and 
afterwards  reversed  upon  error,  is  stated  also 
to  be  in  point.  The  counts  in  that  cause  were 
precisely  the  same  as  to  laying  the  time  of  the 
mutual  promises  ;  and  if  the  Court  of  Errors 
went  upon  the  same  objection  that  we  have 
been  considering,  as  was  suggested  in  the  ar- 
gument3 of  this  cause,  that  decision  is  suffi- 
cient to  uphold  this  opinion.  Though  it  ie 
not  now  necessary  to  consider  the  want  of  a, 
record  authorizing  the  trial,  which  was  urged 
as  another  ground  for  arresting  the  judgment, 
yet,  as  connected  with  the  other,  it  may  not 
be  inexpedient  to  notice  it.  It  appears  from 
the  record  that  on  the  first  trial  a  verdict  was. 
given  for  the  defendant,  and  an  exception 
taken  to  the  opinion  of  the  judge.  That  upon 
the  removal  of  the  cause  into  the  Court  of 
Errors,  the  judgment  of  this  court  in  favor  of 
defendant  was  reversed,  a  venire  de  now  or- 
dered, and  the  record  was  remitted  back  to- 
this  court.  This  order  of  the  court  above  was 
correct.  Not  having  the  record  before  them, 
but  only  a  transcript  of  it,  they  could  not  of 
themselves  award  a  venire  df  noto,  but,  agree- 
able to  the  English  precedents,  they  very 
properly  adjudged  that  the  court  below  should 
make  such  an  award.4  This  is  all  that  appears- 


3.— By  Benson,  who  was  at  that  time  on  the  bench- 

4.— 2  Saund.,  101, V.  1,  D.  &  E.,  783 ;  4  Bio.  Parl.  Gas., 

288;  1    Lill.  Ent.,  243;  Yelv.,  70;    Cro.  Jac.,  20«;    1 

Salk.,  403;  ILd.  Raym.,  10,    Garth.,  319;  Skin.,  514  ; 

2H.  Bl.,211. 
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before  us.  This  court  never  has  made  an 
award  of  a  venire  de  novo  in  pursuance  of  the 
direction  of  the  Court  of  Errors.  The  second 
trial  was.  consequently,  without  any  authority, 
and,  in  our  opinion,  altogether  null  and  void. 
There  certainly  never  was  an  instance  of  a 
new  trial  had  without  any  award  by  the  court 
for  the  same,  and  without  any  record  of  such 
award,  and  such  new  trial  held  good,  merely 
in  consequence  of  the  appearance  of  the  de- 
fendant. A  defect  of  record  is  moveable,  in 
arrest  of  judgment  (1  Roll.  Abr.,  200,  pi.  27, 
Bac.  Abr.,  tit.  Amendment,  D.  4;  lb.,  tit. 
Juries,  J.),  and  is  a  deficiency  that  is  not  in 
any  shape  amendable.  Irregularities  in  the 
contents,  or  in  the  execution  of  jury  process, 
are  amendable.  The  process  is  amendable  by 
the  roll,  and  the  circuit  record  is  amendable 
by  the  issue  roll.  So  mere  continuances  may 
be  entered  after  judgment,  but  no  case  ever 
came  up  to  the  present.  In  this  there  was  a 
trial  without  any  award  for  it  whatsoever, 
either  upon  the  record  or  the  minutes  of  the 
court.  The  circuit  judge  had  no  authority 
o88*]to  try  a  *second  time  the  matter  in  issue 
on  the  issue  roll,  without  an  award  of  a  venire 
de  novo  by  the  court.  There  are  cases  where 
a  trial  has  been  held  void,  because  the  venire 
was  not  warranted  by  the  roll,  and  the  cause 
was  tried  by  a  different  jury  than  that  which 
the  record  directed.  (Taylor  v.  Tolwin,  Latch, 
194;  Banks  v.  Parker,  Hob.,  76.)  To  hold 
this  amendable  in  the  present  case  would 
be  unprecedented,  and,  in  our  opinion,  would 
tend  to  the  abolition  of  all  regularity,  form 
and  order  in  our  practice  and  judicial  pro- 
ceedings.1 We  hold  it  essential  that  it  should 
be  made  to  appear  that,  previous  to  the  last 
trial,  there  was  an  order  for  a  venire  de  novo, 
the  Court  of  Errors  not  having  of  themselves 
made  such  an  order,  and  not  having  the  au- 
thority to  do  it.  As,  then,  the  second  trial 
was  without  any  award  of  a  venire,  it  was  an 
absolute  nullity ;  the  judgment  must  be  ar- 
rested, unless  the  party  choose  to  move  to 
award  a  new  venire.  As  there  is  one  good 
count  in  the  declaration,  the  plaintiff  may,  if 
he  choose,  on  the  first  ground,  sue  out  a  venire 
de  novo,  and  may  also  amend  his  three  first 
counts  by  striking  (Maddock  v.  Hammet,  7  D. 
&  E.,  56)  out  the  words  "afterwards  to  wit," 
being  the  ground  on  which  the  judgment 
ought  to  be  arrested.  This,  however,  must  be 
on  payment  of  costs  since  declaring.  On  the 
point  of  amending  by  enlargement  of  the  dam- 
ages laid,  the  court*  is  divided,  consequently, 
the  plaintiff  in  this  respect  takes  nothing  by 
his  motion. 


Judgment  arrested  nisi. 


Discussed— 12  Johns.,  400. 

Cited  in— 7  Johns.,  88 :  10  Johns.,  244 ;  5  Cow.,  668 ; 
7  Cow.,  360;  1  Wend.,  117;  6  Wend.,  649;  9  Wend., 
674;  21  Wend.,  141.;  1  N.  Y.,582;  12  Barb.,  505;  15 
Barb.,  254 ;  44  Barb.,  604 ;  2  Hilt.,  51 ;  3  Cranch,  C.  C., 
263,267. 


1.— Venires  are  now  abolished  except  in  the  case 
of  foreign  juries.  See  1  Rev.  Stat.,  410,  sec.  9. 

2.— Consisting  only  of  Kent  and  Thompson,  Jus- 
tices, no  others  giving-  any  opinion. 
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RATHBONE 

v. 
BLACKFORD,  Manucaptor  of  MURRAY. 

Bankrupt — Decision  of  Commissioners  as  to  Time- 
'Not  Conclusive — Fixed  as  Bail  while  in  Prison, 
— Discharge    in   Bankruptcy — Exoneretur — 
Execution  Set  Aside — Debt,  How  Proved. 

If  commissioners  of  bankruptcy  in  their  declaring- 
a  man  a  bankrupt,  specify  the  day  when  he  became 
so.  it  is  not  conclusive  as  to  the  time,  they  having 
no  authority  to  decide  it. 

If  a  man  go  to  prison  on  the  first  of  the  month, 
continue  there  sixty  days,  in  the  course  of  which 
time  he  is  fixed  as  bail  for  another,  and  at  the  expi- 
ration of  that  period  be  declared  bankrupt  on  a 
commission  duly  sued  out,  he  will  be  exonerated 
from  his  recognizance,  and  an  execution  taken  out 
upon  it  be  set  aside. 

In  such  a  case  the  plaintiff  may  prove  his  debt  un- 
der the  commission. 

Citations  —  Cull.  Bank.  Laws,  77;  21  Jac.,  1,  ch.  19,. 
sec.  1 ;  2  Burr.,  819;  1  Ves.,  328;  1  Atk..  119. 

MOTION  to  set  aside  a  fi.  fa.  issued  in  this- 
cause  under  the  following  circumstances  : 

In  July  Term,  1801,  judgment  was  entered 
against  Murray,  for  whom  the  defendant  was- 
special  bail.  In  the  same  term  a  capias  ad 
satisfaciendum  was  returned  non  est  against 
Murray,  and  thereupon  a  capias  in  debt  on  the 
recognizance  of  bail  was  issued  against  Black- 
ford,  which  was  also  served  and  returned  on 
the  3d  of  July,  being  the  last  day  of  the  term. 
A  judgment  was  obtained  against  him  in  the 
October  Term  following. 

Blackford  was  committed  to  prison  on  mesner 
process  on  the  1st  of  July,  1801,  and  continued 
there  sixty  days  without  finding  bail.  A  com- 
mission of  bankruptcy  issued  against  him 
the  20th  of  November,  1801,  and  the  commis- 
sioners declared  he  became  a  bankrupt  on  the 
1st  of  July,  1801  ;  and  he  *was  regu-  [*58J> 
larly  discharged  under  the  Bankrupt  Act. 
Since  his  discharge  the  present  execution  was- 
sued  out,  and  his  goods  levied  upon,  under  it. 

Per  Curiam.  A  motion  is  now  made  on  the 
part  of  the  defendant  to  set  aside  this  execu- 
tion, and  to  stay  all  further  proceedings  against 
the  defendant.  He  contends  that  his  act  of 
bankruptcy  was  not  complete  till  the  expira- 
tion of  sixty  days  after  his  confinement,  or  un- 
til the  first  of  September,  1801  ;  and  that,  in- 
asmuch as  he  was  not  fixed  as  Murray's  bail  on 
the  31st  of  July,  1801,  this  debt  could  have- 
been  proved  under  the  commission,  and  that, 
therefore,  the  present  proceedings  are  irreg- 
ular. 

This  naturally  produces  an  inquiry. 

First,  as  to  the  time  of  Blackford's  becom- 
ing a  bankrupt ;  and, 

Second.  Whether  the  demand  could  have 
been  proved  under  the  commission  against 
him,  for  if  so,  it  is  not  denied  that  he  is  en- 
titled to  relief. 

By  the  first  section  of  the  Act  of  Congress 
"establishing  a  uniform  system  of  bank- 
ruptcy," the  remaining  in  prison  two  months, 
or  more,  on  being  arrested  for  debt,  is  made 
an  act  of  bankruptcy.  Blackford  went  to  jail 
on  the  1st  of  July,  1801,  and  continued  there 
above  sixty  days  ;  the  plaintiff  insists  that  by 
relation  he  became  bankrupt  on  the  day  he 
went  into  confinement,  and  that  not  being  then 
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fixed  for  Murray's  debt,  the  present  demand 
was  not  provable  under  the  commission.  The 
commissioners,  it  is  true,  have  undertaken  to 
fix  that  as  the  day  on  which  he  became  a 
bankrupt ;  but  in  this,  if  they  have  not  ex- 
ceeded their  powers,  they  have  at  least  done  a 
nugatory  act,  which  is  binding  on  no  one. 
They  are  to  declare  the  party  a  bankrupt  ;  but 
no  authority  is  given  to  ascertain  the  day  of 
his  becoming  so.  Nor  would  it  have  been  dis- 
creet to  have  vested  such  a  power  in  them  ; 
for  their  proceedings  being  somewhat  ex-parte, 
and  very  summary,  so  important  a  fact,  in 
which  many  who  had  no  opportunity  of  be- 
ing heard  might  be  interested,  should*not,  un- 
less absolutely  necessary,  have  been  left  to 
be  settled  by  them.  Thus,  in  England,  the 
commissioners  being  satisfied  of  the  debt,  the 
trading  and  act  of  bankruptcy  declare  and 
adjudge  that  the  party  became* bankrupt  gen- 
59O*]  *erally  before  the  date  of  the  com- 
mission, without  a  more  precise  specification 
of  time.  Fixing  the  time  even  thus  far  is 
merely  discretionary,  and  for  caution,  the 
English  statutes  having  nowhere  directed 
them  to  do  it ;  nor  is  their  declaration  as  to  the 
period  ultimately  binding  on  any  one.  (Cull. 
Bank.  Laws,  77.)  Without  any  doubt,  there- 
fore, it  is  competent  to  the  defendant  to  con- 
trovert this  act  of  the  commissioners  so  far  as  it 
respects  the  fixing  on  the  day  of  his  becoming 
a  bankrupt,  and  to  say  that  it  was  not  till  long 
after  he  became  so.  It  becomes  necessary, 
then,  to  determine  whether  the  act  of  bank- 
ruptcy shall  relate  back  to  the  time  of  the 
party's  going  to  jail,  or  whether  it  be  only  in- 
choate on  the  arrest,  and  not  complete  till  the 
sixty  days  expire.  English  decisions  on  this 
point  will  afford  us  but  little  aid,  because  it  is 
provided  by  their  law,  that  if  a  man  "  lie  in 
prison  two  months  he  shall  be  accounted  a 
bankrupt  from  the  time  of  his  first  arrest. "  (21 
Jac.,  I.,  ch.  19,  sec.  1.)  This  is  thought  to  be 
reasonable  from  a  presumption  that  no  man 
will  lie  so  long  in  prison  without  paying  his 
debts  or  procuring  bail,  unless  he  be  insolvent 
at  the  time  of  the  arrest.  (Coppendalev.  Brid- 
_gen,  2  Burr.,  819.)  However  strong  this  pre- 
sumption, as  the  Legislature  of  the  United 
States  have  thought  proper  not  to  adopt  this 
provision  of  the  British  statutes,  we  are  at 
liberty  to  apply  a  construction  of  our  own. 
This  relation  to  the  moment  of  committing  an 
act  of  bankruptc}^  is  considered  as  one  of  the 
hardest  cases  of  which  the  English  law  admits, 
but  was  thought  necessary  to  secure  creditors 
against  fraudulent  dispositions  of  their  prop- 
erty by  bankrupts,  whether  by  their  own  acts, 
•or  under  color  of  legal  process.  (Per  Lord 
Hardwicke,  in  Billion  v.  Hyde,  1  Ves.,  328.) 
It  is  certain  that  men  in  tottering  circumstances 
have  too  much  temptation,  as  well  as  oppor- 
tunity, of  defeating  their  creditors  of  an  equal 
distribution  of  their  effects.  But  while  inter- 
posing checks  against  practices  of  this  kind, 
we  should  be  careful  not  unnecessarily  to 
adopt  fictions  which  may  operate  with  severity 
on  other  persons  as  well  as  the  bankrupt ;  and, 
therefore,  where  it  is  impossible  any  fraud  can 
be  practised  in  creating  a  debt  to  injure  other 
creditors,  and  where  the  evidence  of  it  is  mat- 
ter of  record,  and  the  transaction  is  evidently 
bona  fide,  I  would  not  exclude  it  from  proof 
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under  a  *commission  by  fictitious  re-  [*50 1 
lations,  provided  it  fell  due,  or  the  contingency 
on  which  it  was  payable  happened  at  any  time 
previous  to  the  expiration  of  the  sixty  <lay>. 
It  is  hard  that  the  future  industry  of  a  bank- 
rupt, after  a  fair  surrender  of  his  property, 
should  be  taxed  or  burdened  with  claims  which 
were  in  a  state  of  maturity  at  the  time  of  issu- 
ing the  commission  ;  and  it  is  equally  so  on  a 
creditor  of  this  description  to  be  denied  any 
part  of  his  estate,  and  to  be  compelled  to  trust 
for  payment  to  the,,  precarious  profits  of  his 
subsequent  exertions.  Without,  therefore, 
prescribing  a  general  rule,  which  is  not  neces- 
sary, we  only  say  that  in  this  case,  the  act  of 
bankruptcy  should  not  be  regarded  as  con- 
summated until  the  lapse  of  sixty  days.  We 
are  now  to  see, 

Whether  the  plaintiff's  demand,  on  this  prin- 
ciple, could  have  been  proved  against  the  estate 
of  Blackford. 

The  34th  section  of  the  Bankrupt  Law  pro- 
vides, "  that  the  bankrupt  shall  be  discharged 
from  all  debts  by  him  due  or  owing  at  the  time 
he  became  bankrupt,  and  all  of  which  were  or 
might  have  been  proved  under  the  commis- 
sion." But  for  this  provision  the  certificate 
would  operate  unequally,  for  if  creditors  whose 
debts  arose  subsequent  to  the  bankruptcy  were 
permitted  to  share  with  those  whose  demands 
accrued  before,  the  latter  would  be  exposed  to 
the  hardship  of  having  only  a  dividend  under 
the  commission,  while  the  former,  beside  an 
equal  dividend,  would  retain  a  remedy  for  the 
residue  against  the  bankrupt  himself  and  his 
future  property.  The  privilege,  therefore,  of 
creditors  to  prove,  and  of  the  bankrupts  to  be 
discharged  from  debts,  is  wisely  made  co-ex- 
tensive and  commensurate.  (1  Atk.,  119  ) 
Still  difficulties  must  occur  in  the  application 
of  this  rule  as  to  the  time  when  a  debt  shall  be 
said  to  accrue.  To  aid  in  solving  these  diffi- 
culties, debts  have  been  classed  into  such  as 
are  absolute  or  certain,  that  is,  payable  cer- 
tainly and  at  all  events,  and  contingent  or  pay- 
able only  on  the  happening  of  some  uncertain 
event  or  contingency. 

The  demand  against  Blackford  is  of  the  latter 
kind.  Murray  did  not  pay  the  condemnation 
money,  or  render  himself  to  the  sheriff  for  the 
same  :  Blackford  contracted  to  pay  it  for  him. 
If  the  contingency  of  Murray's  not  paying 
*the  money,  or  not  surrendering  him-  [*592 
self,  had  happened  at  the  time  of  the  bank- 
ruptcy, the  debt  as  against  Blackford  could 
certainly  be  proved. 

Without  examining  how  long  after  the  return 
of  a  ca.  sa.  and  of  a  writ  on  the  recognizance, 
the  bail  may  surrender,  it  is  sufficient,  as  it  re- 
spects the  present  inquiry,  to  say,  that  after 
the  return  of  non  est  inventus,  on  a  capias  ad 
satisfaciendum,  the  condition  of  the  recogni- 
zance is  broken,  and  the  bail  are  regarded  as 
fixed  in  law  ;  if  the  principal  dies  after  that 
day,  and  before  a  surrender,  they  are  fixed  be 
yond  relief  ;  and  were  the  plaintiff  to  apply  to 
prove  his  debt  while  the  bail  were  in  that  situa- 
tion, the  assignees  would  have  no  right  to  say 
that  the  bankrupt,  ex  gratia,  might  yet  surren- 
der the  principal,  and  thus  defeat  the  claim. 
He  might  with  propriety  answer  that  what  the 
bankrupt  would  do  he  could  not  tell,  but  that 
until  a  surrender  was  made,  which  he  would 
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not  compel  the  bail  or  his  principal  to  make 
the  possibility  of  such  an  event  ought  not  to 
be  alleged  against  proving  an  existing  demand, 
which  accrued  the  moment  the  recognizance 
was  forfeited. 

In  our  judgment,  therefore,  Blackford  was 
sufficiently  fixed  as  the  bail  of  Murray  at  the 
time  of  his  bankruptcy  to  confer  on  the  plaint- 
ill  a  right  to  prove  his  debt  under  the  com- 
mission against  him,  and  that  the  fieri  facias 
issued  since  his  discharge  must  accordingly  be 
.set  aside  with  costs. 

Motion  granted. 
Distinguished— 4  Johns.,  557. 


GOVERNEUR  AND  KEMBLE, 

THE  UNITED  INSURANCE  COMPANY. 

THE  SAME  v.  THE  SAME. 

Marine  Insurance — Friendly    Capture — Aban- 
donment. 

If  a  commander  of  a  convoy  make  a  friendly  cap- 
ture of  one  of  his  convoy,  it  will  not  exonerate  the 
underwriter,  being1  a  case  of  abandonment  as  for  a 
total  loss. 

fPHESE  were  two  causes,  the  one  a  policy  on 
-L  the  cargo  of  the  ship  Indiana,  the  other  on 
a  similiar  policy  on  that  of  the  barque  Bekkes- 
kow  ;  verdicts  having  been  rendered  for  the 
plaintiffs,  two  questions  were  submitted  with- 
out argument. 

1st.  Whether  the  verdicts  for  the  plaintiffs 
were  agreeable  to  evidence. 

2d.  Whether  they  were  agreeable  to  law. 

The  material  facts  in  both  cases  were  the 
same.  The  vessels  and  cargoes  were  Danish, 
,"593*]  insured  as  such  at  war  premiums,  *at  a 
time  of  actual  hostility  subsisting  between 
Denmark  and  Great  Britain 

The  circumstances  on  which  the  question 
submitted  arose  were,  that  these  policies  were 
affected  for  account  of  a  Mr.  Murphy,  a  mer- 
chant of  the  Island  of  St.  Thomas,  on  voyages 
from  thence  to  the  United  States.  That  Cap- 
tain Barry,  commander  of  the  American  ship 
of  war  United  States,  being  on  the  West  India 
station,  for  the  protection  of  the  American 
commerce,  was  requested  by  Mr.  Murphy,  on 
whose  account  the  insurances  were  made,  to 
take  both  vessels  under  his  care,  and  protect 
them  all  in  his  power.  That  for  this  purpose 
Captain  Barry,  when  at  sea,  took  from  the 
masters  of  both  vessels  their  papers,  against 
their  opinion  and  consent,  and  put  on  board  of 
them  prize  masters,  ordering  them  for  the 
United  States,  as  prizes  to  his  ship.  That 
after  parting  frem  the  ship  United  States,  they 
were  severally  captured,  the  one  carried  into 
Halifax,  and  there  acquitted  on  payment  of 
costs  ;  the  other  into  Bermuda,  and  there  con- 
demned as  good  and  lawful  prize. 

Per  Curiam.  The  conduct  of  Captain  Barry 
"was  certainly  not  authorized  by  the  request  of 
Mr.  Murphy.  He  acted,  however,  with  the 
best  intentions  ;  and  his  measures  appear  to  me 
rather  to  have  lessened  than  to  have  increased 
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the  risks.  The  acquittal  of  the  one  vessel  was 
probably  owing  to  them ;  for  their  papers, 
showing  the  property  to  be  Danish,  must  have 
insured  the  condemnation  of  both.  I  can  see 
no  reason,  therefore,  why  the  underwriters 
should  not  be  held  to  their  responsibility,  and 
am  of  opinion  the  verdicts  are  neither  against 
law  nor  evidence. 

Judgment  for  Uie  plaintiffs. 


DELAMATER  v.  BORLAND. 

1.    Wager — Deposit  as — Suit  to  Recover — Set-off. 
2.  Declaration  for  sum  Less  than  Judgment. 

In  a  suit  to  recover  a  stake  deposited  on  a  wager, 
evidence  of  money  due  on  a  note  of  hand  cannot  be 
given. 

If  the  declaration  be  for  ten  dollars  and  the 
judgment  for  fifteen,  it  is  fatal  on  error  from  a 
justice's  court. 

IN  error,  on  a  certiorari,  from  a  justices's 
court.  The  declaration  was  for  ten  dollars 
deposited  in  the  hands  of  the  defendant  below 
as  a  stake  on  a  wager.  The  evidence  at  the 
trial  was  of  twenty -five  dollars  due  on  a  note, 
upon  which  five  had  been  paid,  and  the  judg- 
ment was  for  fifteen  dollars. 

Per  Curiam.  It  appears  that  the  plaintiff 
below  declared  for  one  thing  and  gave  evi- 
dence of  another  totallv  variant.  *To  [*594 
this  the  defendant  made  an  objection,  which 
was  overruled.  In  the  next  place,  the  dec- 
laration is  for  ten  dollars,  and  the  judgment 
for  fifteen.  Both  errors  are  fatal,  and  there 
must  be  a  reversal,  with  costs.1 

Judgment  reversed. 

Cited  in— 12  Johns.,  192, 467 ;  11  Wend.,  94 ;  15  Wend., 

492. 

1. — The  multiplicity  of  cases  from  the  justice's 
courts  will  excuse  the  insertion  of  the  following  de- 
termination, by  which  it  was  decided  that  they  have 
no  jurisdiction  under  the  joint  debtor  act. 

JANUARY  TERM,  1799. 
JONES  AND  CRAWFORD  v.  REID. 

Jurisdiction  of  Justice's  Courts— Joint  Debtor  Act. 

.Per  Curiam.  It  is  a  clear  and  salutary  principle 
that  inferior  jurisdictions,  not  proceeding  according 
to  the  course  of  the  common  law,  are  confined 
strictly  to  the  authority  given  them.  They  can  take 
nothing  by  implication,  but  must  show  their  power 
expressly  given  them  in  every  instance. 

The  sound  rule  of  construction,  in  resj>ect  to  justi- 
ces' courts,  is  accordingly  this :  to  be  liberal  in  re- 
viewing their  proceedings  as  far  as  respects  regu- 
larity and  form,  and  strict  in  holding  them  to  the 
exact  limits  of  jurisdiction  prescribed  to  them  by 
the  statute. 

To  apply  these  principles  to  the  present  case  : 

The  act  making  joint  debtors  answerable  to  their 
creditors  separately  and  giving  a  new  mode  of  pro- 
ceeding, is  posterior  to  the  act  granting  civil  juris- 
diction toiusticesof  the  peace,  and  makes  no  men- 
tion of  them.  It  directs  that  process  shall  issue 
against  the  joint  debtors  in  the  manner  then  in  use, 
and  if  either  be  taken  and  brought  into  court,  he 
shall  answer.  This  act  contemplates,  in  every  in- 
stance, a  complusory  process  on  which  the  defend- 
ant is  taken  and  brought  into  court,  and  until  that 
be  done  the  court  cannot  proceed  in  the  cans  • ; 
whereas,  the  ten  pound  act,  giving  civil  authority 
to  justices,  intends  only  a  summons  in  the  first  in- 
stance against  freeholders  and  inhabitants,  having 
families,  and  if  the  summons  was  personally  served, 
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and  the  defendant  does  not  appear,  the  justice  can- 
not compel  him,  but  Is  to  proceed  and  try  the  cause 
without  his  either  being1  taken  or  brought  into 
court.  The  joint  debtor  act  accordingly  gives  a 
power  and  Jurisdiction  different  from  and  unknown 
to  the  ten  pound  act.  So  in  respect  to  executions 
the  joint  debtor  act  directs  that  the  execution  shall 
be  against  all  the  debtors ;  but  shall  not,  however, 
issue  against  the  bodv  or  sole  property  of  the  one 
not  token  and  brought  into  court.  Whereas,  by  the 
ten  pound  act,  execution  is  directed  to  go  against 
the  entire  goods  and  chattels  of  the  person  against 
whom  it  is  granted,  and  for  want  of  sufficient  goods 
of  such  person,  to  take  his  body.  Here  are  new 
powers  and  new  modes  of  proceedings,  applicable 
to  the  courts  of  common  law,  and  contrary  to  the 
express  forms  and  directions  given  to  the  justice's 
courts,  and  which  no  mention  is  made  of  them. 


We  are  therefore  of  opinion  that,  according  to  the 
settled  rules  of  interpretation,  justices  of  the  peace 
have  no  jurisdiction  in  the  case  of  joint  debtors,  un- 
less both  are  duly  served  with  process,  and,  there- 
fore, that  the  judgment  in  this  case  must  be  re- 
versed.* 

S.  C.,  1  Johns.  Cas.,  20. 

Cited  in— 19  Johns.,  31 ;  3  Wend.,  268;  1  Denio.,  159 : 
65  N.  Y..  6 ;  17  Barb.,  508 ;  56  Barb.,  519 ;  9  How.  Pr., 
250;  22  How.  Pr.,  364;  1  Blatchf.,  99. 


*By  the  18th  section  of  the  Revised  Act  (Rev.  L. 
N.  Y.,  509),  in  cases  of  joint  debtors  where  one  is  not 
served,  jurisdiction  is  given  to  justices  of  the  peace, 
sirniliar  to  that  exercised  by  the  Supreme  Court 
under  the  13th  section  of  the  statute  for  the  amend- 
ment of  the  law. 


PROMOTIONS  IN  THIS  TERM. 

AMBROSE  SPENCER,  ESQ.,  as  Judge,  vice  RADCLIFF,  Judge,  resigned. 

JOHN  WOODWQRTH,  ESQ.,  Attorney-General,  vice  AMBROSE  SPENCER,  promoted. 
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WILLIAMS  ».  SMITH. 

1.  Marine  Insurance — Blockade — What  Con- 
stitutes. 2.  Id. — Driven  into  Port — Pesti- 
lential Disorder — Loss. 

To  constitute  a  blockade,  so  as  to  affect  a  policy 
of  insurance  by  a  violation  of  it,  there«must  be  an 
actual  existing1  force  before  the  port  at  the  time  it 
is  entered. 

The  animus  revertendi  of  an  insidiary  fleet  does 
not  continue  the  blockade,  nor  is  the  entry  of  a 
neuter,  after  being  warned,  a  breach  of  his  neutral- 
ity, if  the  blockading  force  be  not  before  the 
port.* 

If  a  vessel  be  driven  into  a  port  of  necessity,  and 
a  pestilential  disorder  break  out,  which  renders  it 
impossible  for  her  to  pursue  her  voyage,  it  is  a  loss 
within  the  perils  of  a  policy. 

/ 

fPHIS  was  an  action  on  a  valued  policy,  on 
-L  the  cargo  of  the  American  ship  Prosper, 
from  New  York  to  Algiers,  with  liberty  to 
touch  at  Cadiz.  Premium  fifteen  per  cent., 
with  the  usual  clause  against  contraband,  but 
in  the  margin  was  written  "on  naval  stores." 

*  The  words  of  the  court  in  pronouncing  their 
judgment  in  the  case,  will  certainly  warrant  the 
latitude  of  the  principle  laid  down  in  the  margin ; 
but  a  late  decision  has  reduced  the  law  on  this  point 
within  more  reasonable  bounds.  It  has  been  subse- 
quently ruled  that  an  accidental  dispersion  of  an 
obsidiary  fleet  does  not,  where  the  animus  revertendi 
is  preserved,  raise  a  blockade,  though  there  be  not 
any  force  before  the  port  invested ;  but  that  with- 
drawing the  blockading  squadron,  for  other  hostile 
purposes,  however  temporary,  does.  Radcliff  v. 
Union  Ins.  Co.,  7  Johns.  Rep.,  38.  See,  also,  the  same 
«ase,  9  Johns.  Rep.,  277. 


NOTE.— Blockade.    The  blockade  must  be  actual. 

Radcliff  v.  United  Ins.  Co.,  7  Johns.,  38 ;  9  Id.,  277 ; 
The  Stert,  4  Rob.,  65 ;  The  Ocean,  5  Id.,  297 ;  The 
Nancy,  1  Act.,  57  ;  Naylor  v.  Taylor,  Moody  &  Me., 
205 ;  The  Jonge  Pieter,  4  Robinson,  79 ;  The  Colum- 
bia, 1  Id.,  154 ;  Schacht  v.  Otter,  9  Moore  P.  C.,  150; 
33  Bng.  L.  &  Eq.,  28. 

The  blockade  continues  during  the  temporary  ab- 
sence of  the  blockading  squadron  in  pursuit  of  a 
vessel  which  has  attempted  a  breach  of  the  blockade, 
and  while  such  squadron  is  driven  away  by  a  storm 
with  intention  of  an  early  return.  Radcliff  v. 
United  Ins.  Co.,  7  Johns.,  38 ;  9  Johns.,  277 ;  The 
Neptunus,  1  Robinson,  170;  The  Jungfrau  Maria 
Scroader,  3  Id.,  147. 
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The  cause  came  before  the  court  on  a  motion 
for  a  new  trial. 

The  case  read  at  the  argument  occupied  the 
court  for  an  hour  ;  but  it  is  conceived  the  im- 
portant facts  which  it  presented  are  only 
these  :  The  plaintiff  was  owner  and  master 
of  the  vessel,  and  part  owner  and  consignee  of 
the  cargo.  For  this  he  had  signed  a  bill  of 
lading  to  deliver  it  at  Algiers  to  his  associate, 
Sullivan,  or  his  assigns,  &c.  The  vessel  sailed 
on  the  voyage  insured,  on  the  20th  of  May, 
1800,  with  a  cargo,  principally  of  naval  stores. 
On  the  13th  of  July  she  experienced  severe 
weather,  that  continued  until  the  16th.  In 
this  time  she  labored  so  much  as  to  work  all 
the  oakum  out  of  the  quick  work  on  her  star- 
board side,  and  her  bulwark  being  stove  in, 
cutwater  started,  and  plank  shears  split  fore 
and  aft,  she  made  so  much  water  as  to  be  un- 
der the  necessity  of  pumping  every  quarter 
of  an  hour,  bringing  up  great  quantities  of 
*tar,  which  occasionally  choked  the  [*2 
pumps  to  such  a  degree  as  to  require  taking 
out  and  clearing  the  boxes.  In  addition  to 
this,  one  pair  of  the  main  shrouds  were  car- 
ried away,  and  although  the  leak  was  in  some 
degree  stopped  with  swabs,  still  they  were 
obliged  to  keep  the  pumps  going.  Having, 
however,  moderate  and  fair  winds,  they  were 
enabled  to  proceed,  notwithstanding  two  men 
were,  from  sickness,  rendered  unfit  for  duty. 
On  the  third  of  July  the  Prosper  was  boarded, 
off  Cadiz  (according  to  the  testimony  of  the 
mate),  by  a  British  74  ;  but  according  to  that 
of  two  others,  by  a  frigate,  who  indorsed  her 
papers,  and  forbade  her  entering  Cadiz,  as  it 
was  blockaded.  This  notice  was,  in  the  cross- 
examination  of  one  M'Cann,  a  witness  in 
Spain,  said  to  have  been  mentioned  to  him  by 
Captain  Williams  as  a  warning  from  the  En- 
glish fleet.  On  the  fifth,  the  wind  coming 
ahead,  and  the  captain  then  discovering  a  pair 
of  the  larboard  main  shrouds  carried  away, 
determined,  after  consultation  with  the  mate, 
to  bear  away  for  Cadiz,  for  the  preservation  of 
vessel  and  crew,  being  unable  to  beat  against 
contrary  winds.  In  consequence  of  this  reso- 
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lution,  they  put  about,  and  arrived  the  same 
day  at  Cadiz,  though  the  same  wind  was  fair 
for  St.  Lucar's  and  St.  Mary's,  which  are  both 
seaports,  at  which  repairs  may  be  made,  and 
only  a  few  miles  distant  from  Cadiz,  but  bar- 
harbors  requiring  a  pilot,  though  less  difficult 
of  entrance  than  Cadiz.  At  the  time  of  pass- 
ing these  ports,  no  pilot  came  off,  the  vessel 
not  laying  to  for  the  purpose  of  taking  one  on 
board  ;  nor  was  it  clear  that  the  blockading 
fleet,  which  during  the  years  1797,  1798  and 
1799  had  remained  at  anchor  off  Cadiz,  was  at 
this  period  actually  before  that  place,  haying 
sailed  in  pursuit  of  a  French  fleet,  leaving, 
however,  three  or  four  frigates  to  continue  the 
blockade  ;  a  force  sufficient  to  render  the  en- 
trance dangerous  to  merchant  vessels,  though 
the  Spanish  armament,  then  in  Cadiz,  consist- 
ed of  twenty  or  thirty  sail  of  the  line.  Not- 
withstanding this,  from  the  evidence  of  a  Mr. 
Mumford,  who  had,  about  the  middle  of  July, 
been  warned  by  one  of  those  frigates  not  to 
enter  Cadiz,  there  was  a  presumption  that  even 
then  the  British  squadron  was  at  Gibraltar, 
about  fourteen  leagues  distant ;  and,  on  an 
appearance  of  an  attack  from  the  British  ships, 
the  Prosper  was  herself,  while  at  Cadiz, 
3*]  *ordered  further  up  the  harbor.  Her 
leaks  continuing,  the  captain,  on  the  16th  of 
July,  applied  to  the  Consul  of  the  United 
States  to  direct  a  survey  on  his  vessel  and  car- 
go. This  accordingly  took  place,  under  the 
inspection  of  three  American  captains,  who 
certified  that  the  ship,  from  her  leaky  state, 
wanted  repairs,  for  which  purpose  it  would  be 
necessary  that  she  should  be  sent  to  a  proper 
place  to  unload  her  cargo,  much  of  that  part 
consisting  of  tar  being  pumped  up.  In  conse- 
quence of  this,  more  than  half  of  her  lading 
was  taken  out,  and  the  vessel  herself  moved  up 
to  Putnall,  the  usual  place  for  repairing,  as 
the  bay  of  Cadiz  was  too  rough  for  what  she 
required.  Whilst  there,  a  species  of  epidemic 
fever  broke  out,  which  prevented  all  business, 
and  caused  even  the  custom-house  to  be  shut 
up,  so  that  it  was  impossible  to  obtain  permits 
for  taking  the  cargo  from  where  it  had  been 
landed  and  entered  for  exportation.  Hoping 
for  a  speedy  removal  of.  these  impediments  to 
her  departure,  the  captain  of  the  Prosper,  after 
completing  his  repairs,  and  paying  for  them 
by  a  sale  of  part  of  his  cargo,  dropped  down 
to  Cadiz,  but  was,  on  the  14th  of  October,  in 
a  tremendous  levanter,  obliged  to  cut  his 
cables  and  drive  to  sea.  The  second  day  of 
the  tempest,  which  continued  for  three  in  the 
utmost  violence,  they  discovered  three  feet  of 
water  in  the  hold  ;  and  though  the  storm  then 
abated,  they  could  not  return  to  Cadiz  until 
the  34th.  The  injury  they  sustained  was  in- 
creased, by  having  knocked  a  hole  in  the  side 
of  the  vessel  on  some  rocks ;  and  from  the 
part  of  the  pitch,  which  they  had  on  board, 
having  been  floated  by  the  water  in  the  vessel, 
so  as,  according  to  the  mate,  to  dash  to  pieces 
many  of  the  barrels,  the  contents  of  which 
was  necessarily  lost.  On  regaining  Cadiz,  an- 
other survey  was  held,  by  the  return  of  which, 
it  appeared  that  the  cargo,  both  on  shore  and 
on  board,  from  the  heat  of  the  climate  and 
violence  of  the  gale,  was  deteriorated  more 
than  one  half  of  its  original  value.  It  also 
was  in  evidence  that  the  whole  would  not  have 
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produced  enough  to  outfit  and  repair  the  ship 
for  the  completion  of  her  voyage,  her  provis- 
ions and  stores  having  been  expended  in  main- 
tenance of  the  crew,  who  had  been  retained  to- 
take  care  of  her  cargo.  To  obtain  money  on 
bottomry  was  impossible.  *On  the  15th*  [*4 
of  November,  Williams  formally  abandoned 
the  vessel  and  cargo  to  •  the  underwriters,  and 
made  a  regular  entry  of  it  in  the  office  of  (he 
Consul  for  the  United  States.  On  the  29th 
the  Prosper  was  attached  by  an  order  from 
the  Royal  Consulado  of  the  city  of  Cadiz,  for 
money  due  on  a  bottomry  bond  given  to  a  Mr. 
Masack,  of  Amsterdam,  by  one  Lewis  Gurn- 
ier,  on  the  procuration  of  Cassimir  Delavigne 
&  Co.,  of  New  York,  from  whom  the  ship  was 
fairly  bought  by  the  plaintiff.  Under  this  at- 
tachment the  vessel  was  sold  for  $1,985  ;  her 
price,  by  the  bill  of  sale,  was  $3,500  ;  for  what 
amount  she  was  bottomed  did  not  appear.1 
The  crew  consisted  of  the  master,  mate,  four 
hands,  a  cook,  and  a  boy,  which  appeared, 
was  such  a  crew  as  Americans,  who  generally 
sail  with  fewer  hands  than  other  nations, 
might  go  to  sea  with  ;  though,  for  a  vessel  of 
the  same  tonnage  as  the  Prosper,  the  witness 
who  testified  on  this  point  said  he  would  not 
choose  to  do  it,  notwithstandingone  had,  with 
a  similar  number,  come  from  Europe  to  the 
United  States.  Upon  these  facts,  the  learned 
judge  before  whom  the  cause  was  tried, 
charged,  with  respect  to  the  blockade,  that  if 
the  jury  were  of  opinion  Cadiz  was  blockaded 
by  a  competent  force,  and  the  ship  in  question 
forced  by  necessity  to  enter  that  port,  and 
nevertheless  did  enter  it  after  notice,  their 
verdict  must  be  for  the  defendant. 

2.  That  if  they  were  of  opinion  the  crew 
was  not  competent  for  the  voyage,  they  would 
find  in  the  same  manner. 

3.  That  if  the  seizure  under  the  bottomry 
bond  was  made  before  the  abandonment  at 
Cadiz,  the  defendant  would  also  be  entitled  to 
a  verdict ;  but  if  the  abandonment  was  pre- 
vious to  the  seizure,  the  plaintiff  would  have 
a  right  to  recover  for  a  total  loss. 

4.  That  if  the  cargo  was  injured  exceeding 
a  moiety  of  its  value  at  the  time  of  abandon- 
ment, the  right  of  the  plaintiff  would  be  the 
same. 

5.  That  any  damages  which  arose  in  conse- 
quence of  the  fever  at  Cadiz,  were  within  the 
perils  of  the  policy. 

6.  That  if  the  jury  should  find  in  favor  of 
the  defendant,  on  either  of  the  two  first  points, 
it  would  be  sufficient,  and  in  that  case  it  would 
be  unnecessary  to  examine  the  other  points 
submitted  to  them. 

*On  this  charge  the  jury  brought  in  a  £*5 
verdict  for  a  total  loss,  voluntarily  assigning 
the  following  reasons  for  their  thus  finding  : 

1.  That  they  considered  the  port  of  Cadiz  as 
partially  blockaded,  and  that  the  going  into 
that  place  was  therefore  justifiable,  especially 
as  the  blockade  was  well  known  in  New  York 
before  the  Prosper  left  that  port. 

2.  That  they  considered  the  crew  as  compe- 
tent, the  vessel  having  arrived  in  safety  ;  but 
they  did  not  say,  nor  did  the  judge  understand 
them  to  mean,  that  they  founded  their  verdict 
on  this  point  upon  that  reason  alone. 

1.— From  the  next  case  it  appears  the  bottomry 
was  for  $6,500. 
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3.  That  the  cargo  was  damaged,  exceeding 
a  moiety  of  its  value  at  the  time  of  its  aban- 
donment. 

4.  That  the  seizure  of  the  vessel  having 
taken  place  subsequent  to  the  abandonment, 
they  did  not  consider  it  as  affecting  the  plaint- 
iff's right. 

To  the  case  of  the  defendant,  containing  the 
antecedent  circumstances,  were  subjoined  by 
the  plaintiff  the  following  amendments : 

1.  That  the  jury,  in  assigning  the  reason  for 
their  verdict,  expressed  themselves  on  the  ques- 
tion, whether  the  port  of  Cadiz  was  blockaded 
or  not  at  the  time  the  Prosper  entered ;  for 
they  found  the  fact  that  it  was  not  blockaded 
so  as  to  affect  the  insurance. 

2.  That  they  further  declared  their  finding 
to  be,  feat  it  was,  after  the  resolution  to  put 
into  port  to  repair,  as  advisable  to  make  for 
Cadiz  as  for  any  other  port. 

Mr.  Bogert,  for  the  defendant.  The  verdict 
is  against  law  and  evidence.  Entering  a 
blockaded  port  after  due  notice  is  a  violation 
of  neutrality,  and  discharges  the  insurer.  The 
plaintiff,  in  the  present  case,  insists,  first,  that 
there  was  not  any  existing  blockade  at  the  time 
when  the  Prosper  entered  Cadiz,  and  that  if 
there  was,  still  she  was  compelled  to  do  it 
from  necessity.  The  probability  is,  the  En- 
glish fleet  was  before  the  port,  as  the  plaintiff 
himself  declared  he  was  warned  by  the  British 
fleet  not  to  enter.  Besides  this,  there  is  strong 
ground  for  presuming  the  blockading  squad- 
ron was  at  Gibraltar  ;  and  that,  from  its  con- 
tiguity, must  be  considered  as  before  Cadiz. 
But,  the  evidence  is  direct  to  show  that  the 
6*]  part  of  the  fleet  left  to  continue  the  *block- 
ade  was  sufficient  to  render  all  access  danger- 
ous to  merchantmen  ;  if  so,  it  is  enough.  (1 
Marsh.,  327;  the  case  of  The  Mercurius,  1 
Rob.  Ad.  Rep.,  80,  82,  137,  138,  139;  The 
Flad  Oi/en,  Ib.,  144,  146 ;  The  Henrick  & 
Maria,  Ib.,  150  ;  The  Vrow  Judith,  Ib.)  The 
quantum  of  force  is  immaterial ;  it  is  not  an 
object  of  neutral  discussion.  But  the  evidence 
does  not  prove  it  incompetent.  The  twenty  or 
thirty  sail  of  the  line  within  the  harbor  might 
have  been  in  a  disabled  state,  with  masts  and 
yards  struck,  and  every  way  unfit  for  sea  ;  a 
circumstance  by  no  means  improbable,  as  the 
case  shows  they  had  been  shut  up  for  nearly 
four  years.  Had  even  the  whole  fleet  left  its 
station,  it  would  not  have  been,  from  that  cir- 
cumstance, lawful  to  enter  Cadiz.  An  occa- 
sional departure  never  raises  a  blockade. 
(T/ie  Columbia,  1  Rob.  Ad.  Rep.,  156-159; 
The  Hurtige  Hane,  2  Rob.  Ad.  Rep.,  124; 
The  Welvaart  Van  PiUaw,  Ib.,  128;  The 
Jonge  Petronella,  Ib.,  131.)  It  is  clear,  then, 
notwithstanding  the  finding  of  the  jury,  who 
could  not  determine  on  this  point,  that  the 
blockade  existed  ;  and  it  is  equally  clear  there 
was  not  any  necessity  to  break  it*  From  the 
15th  of  June  to  the  5th  of  July  the  Prosper 
had  been  enabled  to  continue  her  voyage  ;  in 
that  interval  no  new  accident  had  occurred. 
Allowing  the  head  wind,  which  prevented 
keeping  the  course  for  Algiers,  still  St.  Lucar's 
and  St.  Mary's  were  to  leeward,  and  for 
either  of  those  places  that  very  wind  was  fair. 

LIVINGSTON,  J.  I  think  those  ports  must, 
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from  their  situation,  have  been  blockaded,  if 
Cadiz  was. 

Mr.  Harison.  They  not  being  ports  of  naval 
equipment,  like  Cadiz,  were  not  included  in 
the  blockade. 

LEWIS,  Ch.  J.  Was  there  not  a  permission 
to  touch  at  Cadiz  ? 

Mr.  Bogert.  Yes.  But  as  the  blockade  was 
known  here  when  the  policy  was  underwritten, 
the  liberty  to  touch  was  given  under  the  idea 
that  it  might,  from  our  distance,  have,  in  fact, 
been  raised,  though  the  news  had  not  reached 
us.  It  was  therefore  accorded  that  the  assured 
might  avail  himself  of  this  circumstance,  not 
that  he  might  jeopardize  the  property.  Hav- 
ing, therefore,  entered  the  port,  it  was  a  com- 
plete violation  of  neutrality,  and  though  the 
loss  happened  afterwards,  the  underwriter  was 
discharged,  because  it  was  impossible,  during 
the  voyage  insured,  ever  to  place  the  vessel 
out  of  danger ;  breach  of  blockade  being  an 
offense  that  is  *never  purged.  (The  Hur-  [*7 
tige  Hane,  2  Rob.  Ad.  Rep.,  124.)  Admitting, 
however,  this  to  be  against  us,  still  the  loss 
was  from  a  peril  not  within  the  policy.  It  was 
the  consequence  of  a  delay  arising  from  a  pes- 
tilential fever ;  and  though  the  instrument, 
after  enumerating  the  particular  risks  insured 
against,  adds,  "all  other  perils,"  &c.,  still, 
according  to  the  known  rule  of  law,  they  refer 
to  those  only  of  the  same  kind.  The  detention 
and  inability  to  reload,  on  account  of  the  epi- 
demic, is  not  to  be  likened  to  a  quarantine, 
for  that  is  an  act  of  government,  a  restraint 
within  the  hazards  mentioned.  Even  a  seizure 
by  a  mob  is  not  covered  by  the  word  "peo- 
ple." (Nesbittv.  Lushington,  4  D.  &  E.,  783.) 
The  injury  arose  from  an  event  not  contem- 
plated by  either  party,  and,  therefore,  though 
felt  by  one,  does  not  furnish  a  claim  against 
the  other.  The  loss,  too,  is  found  to  be  fifty 
per  cent,  on  the  tar  only  ;  this  rendered  it  a 
partial  loss,  for  the  tar  constituted  but  a  part 
of  the  cargo,  and  the  deterioration,  to  warrant 
a  demand  for  a  total  loss,  must  be  on  the 
whole,  not  on  a  part. 

Messrs.  Hamilton  and  Riggs,  contra.  The 
finding  of  the  jury  on  the  point  of  block- 
ade was  voluntary  on  their  part ;  it  is  not 
relied  on  by  the  plaintiff  as  settling  what  shall, 
and  what  shall  not,  be  deemed  a  blockade. 
The  amendment  confines  the  verdict  to  what 
it  absolutely  was  ;  finding  that  the  port  of 
Cadiz  was  not  so  blockaded  as  to  affect  the  in- 
surance. The  meaning  of  these  words  is,  that 
the  blockade  was  known  in  New  York  ;  both 
paAies  acquainted  with  it,  and  the  liberty  to 
touch  given  unqualifiedly,  that  the  party  might 
go  there  if  he  pleased,  and  for  this  fifteen  per 
cent,  was  paid.  There  is  no  adjudication  in 
the  books  exactly  analogous,  but  from  a  news- 
paper report  of  a  case  before  Lord  Ellenbor- 
ough  the  point  was  ruled  in  our  favor.  An 
insurance  was  made  for  Gibralter  at  the  time 
the  Spanish  court  had  declared  it  to  be  in  a 
state  of  blockade.  Though  this  was  by  gun- 
boats only,  still  if,  according  to  the  principles 
of  the  defendant,  the  quantum  of  force  is  im- 
material, it  is  a  decision  in  point.  The 
defense  was,  as  here,  violation  of  neutrality 
by  breach  of  blockade  ;  but,  said  his  lordship, 
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if  you  will  insure  for  a  blockaded  port,  and 
take  your  premium  for  it,  you  shall  not  set  up 
the  pursuing  your  own  contract  in  order  to 
defeat  it.  The  court  is  aware  that  with  us, 
8*]  till  a  very  *late  decision  of  Lord  Kenyon's 
(Stitt  v.  Wardell,  sittings  at  G.  H.  after  Mich., 
1797),  touching  was  "by  every  man  held  to 
include  a  permission  to  trade.  The  contin- 
uance of  the  voyage  till  off  Cadiz  with  a  fair 
wind  is  no  reason  that  a  disabled  ship,  as  she 
was,  could  have  proceeded  with  one  that  was 
ahead,  when  some  of  her  main  shrouds  on  both 
sides  were  gone,  and  two  of  her  crew,  since 
the  gale  of  the  13th  of  June,  had  become  inca- 
pable of  duty.  Everything  said  against  the 
necessity  of  putting  into  port  is  mere  assertion 
from  the  inferences  drawn  by  counsel,  against 
the  express  testimony  of  the  mate,  and  every 
other  eye-witness,  and  that  her  entry  into 
Cadiz  was  the  effect  of  necessity,  and  bona 
Jlde,  the  entry  of  the  cargo  for  exportation  is  a 
proof.  The  fever,  abstractly  considered,  was 
not  a  risk  within  the  policy,  but  it  was  the 
immediate  consequence1  of  a  peril  within  the 
instrument ;  for  it  arose  from  a  putting  into 
port  occasioned  by  perils  of  the  sea  ;  and,  gen- 
erally, whenever  a  voyage  is  defeated  by  vis 
major,  or  casusfortuitus,  it  is  within  the  policy, 
if  there  be  no  mala  fides,  or  it  be  not  the  result 
of  the  assured's  fault.  The  voyage  was  in  its 
course  and  the  pestilence  in  this  case  had  the 
same  effect  as  if  it  had  broken  out  in  the  ship 
and  rendered  her  incapable  of  proceeding. 
In  the  case  of  Maggrath  &  Higgiiis  v.  Church 
(Ante,  Vol.  I.,  p.  196),  the  fever  in  Philadel- 
phia was  allowed  as  an  excuse  for  staying  at 
Wilmington,  and  if  for  staying,  so  for  not 
sailing.  The  declaration  from  the  captain  of 
the  Kent  will  not  establish  the  blockade,  when 
it  is  in  evidence  that  the  British  fleet  had  quit- 
ted their  station  before  Cadiz,  and  relinquished 
their  former  object,  in  pursuit  of  another,  the 
French.  If  the  position  be  abandoned  by 
stress  of  weather,  or  any  such  event,  during 
which  there  is  a  continual  endeavor  to  return 
and  occupy  the  place  that  has  been  left,  this 
animus  revertendi  will  preserve  in  full  force, 
the  effect  of  blockade.  But  in  the  present 
case,  the  views  of  the  hostile  and  besieging 
armament  were  turned  in  a  new  and  opposite 
direction.  The  adoption  of  a  fresh  was  a 
dereliction  of  the  former  purpose.  It  is,  how- 
ever, to  be  remarked,  that  on  the  subject  of 
blockade,  Sir  Willliam  Scott  has  introduced, 
as  the  law  of  nations,  a  new  system  not  war- 
ranted by  that  code.  He  has  extended  the 
principles  of  blockade  in  a  manner  before  un- 
known, and  not  consonant  to  more  ancient 
9*]  doctrines.  *According  to  them,  a  blot;k- 
ade  was  of  no  longer  duration  than  while  the 
obsidiary  force  was  before  the  very  spot. 
And  this  was  so  determined  by  the  Court  of 
Errors  in  the  case  of  Vos  &  Graves.  At  all 
events,  as  the  loss  did  not  ensue  from  the 
breach,  it  does  not  avoid  the  policy.  Accord- 
ing to  Sir  William  Scott,  a  blockade  is  said  to 
exist  if  the  ingress  be  dangerous.  With  such 
a  latitude  a  few  frigates  at  the  mouth  of  the 
straits  would  blockade  the  Meditterranean. 
This  would  be  like  the  proclamation  blockade 

1.— See  the  doctrine  on  this  point  in  Jones  v. 
Schmole,  1  D.  &  E.,  130  n.  a. 
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of  the  West  India  Islands.  The  decisions  of 
the  English  Admiralty  under  its  now  judge, 
have  also  gone  the  unwarrantable  length  of 
ruling,  that  a  vessel  sailing  for  a  blockaded 
port  violated  her  neutrality  in  the  very  incep- 
tion of  her  voyage.  But  the  blockade  in  ques- 
tion was  a  mere  farce  ;  twenty  or  thirty  sail  of 
the  line  confined  by  four  frigates  !  The  sup- 
position of  the  interior  fleet  being  unlit  for 
service,  is  not  to  be  entertained  because  it  does 
not  appear.  Whether  the  loss  was  partial  or 
total,  was  a  matter  submitted  to  the  jury,  and 
they  have  determined  it  was  the  latter.  In 
calculating  the  deterioration  to  give  a  right  of 
abandonment,  the  amount  of  expenses,  outfits, 
charges,  &c.,  are  to  be  estimated  ;  and  if  these 
make  the  aggregate  of  loss  more  than  a  full 
moiety,  the  assured  may  relinquish  the  sub- 
ject of  the  policy  to  the  underwriter,  though 
one  individual  article  alone  was  damnified. 
The  voyage  was  absolutely  broken  up,  for  it 
could  not  be  prosecuted  but  at  an  expense 
beyond  what  the  whole  cargo  would  produce, 
and  money  on  bottomry  could  not  be  obtained. 
The  freight,  however,  due,  could  not  have 
been  availed  of,  because  it  was  payable  in  New 
York.  Under  circumstances  like  these,  every 
writer,  French  as  well  as  English,  allows  of  the 
right  to  abandon,  which  could  not  be  affected 
by  a  subsequent  seizure  on  the  bond,  by  which 
she  had  been  bottomed.  The  plaintiff  ought 
to  have  brought  the  premium  into  court,  if  he 
intended  to  rely  on  the  blockade. 

Messrs.  Bogert  and  Harisan,  in  reply. 
Though  by  the  law  of  nations  sailing  for  a 
blockaded  port  is  a  breach  of  neutrality,  pun- 
ishable with  confiscation,  yet  by  the  decis- 
ions of  Sir  William  Scott,  that  great  and 
learned  civilian  so  much  complained  of,  the 
strict  letter  of  the  law  has,  in  consequence  of 
our  remote  situation,  been  relaxed.  In  one  of 
his  decisions  (TJie  Betsy,  1  Rob.  Ad.  Rep.,  334) 
he  thus  expresses  himself,  concerning  the  citi- 
zens of  this  country:  *"ltis  not  un-  [*1O 
fair  to  say,  that  lying  at  such  a  distance, 
where  they  cannot  have  constant  information 
of  the  state  of  the  blockade,  whether  it  con- 
tinues or  is  relaxed,  it  is  not  unnatural  that 
they  should  send  their  ships  conjecturally, 
upon  the  expectation  of  finding  the  blockade 
broken  up,  after  it  has  existed  for  a  consider- 
able time.  A  very  great  disadvantage  indeed 
would  be  imposed  upon  them,  if  they  were 
bound  rigidly  by  the  rule  which  justly  ob- 
tains in  Europe,  that  the  blockade  must  be 
conceived  to  exist  till  the  revocation  of  it  is 
actually  notified.  For  if  this  rule  is  rigidly 
applied,  the  effect  of  the  blockade  would  last 
two  months  longer  upon  them  than  on  the 
trading  nations  of  Europe,  by  whom  intelli- 
gence is  received  almost  as  soon  as  it  is  issued. 
That  the  Americans  should,  therefore,  send  their 
ships  upon  a  fair  conjecture  that  the  blockade 
has,  after  a  long  continuance,  determined,  and 
for  the  purpose  of  making  fair  inquiry 
whether  it  had  so  determined  or  not,  is,  I 
think,  not  exceptionable.  Though  I  certainly 
agree  that  this  inquiry  should  not  be  made  in 
the  mouth  of  the  river,  or  aestuary  from  the 
blockading  vessels,  but  in  the  ports  that  lie  in 
the  way,  and  which  can  furnish  information 
without  opportunities  of  fraud." 

A  knowledge  of  this  departure  from  the 
CAINES'  REPS.,  2. 
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rigor  of  the  law  induced  this  policy  to  be  un- 
derwritten for  Cadiz.  The  underwriters  knew 
sailing  for  the  port,  though  blockaded,  was 
not  a  breach  of  neutrality,  and  it  was  left  to 
the  captain  to  enter  or  not,  according  to  the 
fact  of  the  blockade  having  been  raised  or  con- 
tinued. When  warned  by  the  Kent,  he  knew 
the  condition  on  which  the  liberty  to  touch 
had  been  granted  was  at  an  end.  The  enter- 
ing afterwards  was  a  discharge  of  the  policy, 
for  allowing  the  necessity,  which  ought,  how- 
ever, to  be  clearly  made  out,  St.  Lucar's  and 
St.  Mary's  were  unprohibited  places,  and  both 
open  to  him  had  he  stopped  for  a  pilot.  By 
not  doing  so  he  broke  his  warranty  of  neutral- 
ity. The  reason  why  this,  from  the  period  of 
breach,  destroys  the  policy,  is,  because  it  alters 
the  situation  of  the  property.  On  the  same 
principle  rests  the  inhibition  from  transfer 
ring.  In  these  events,  however,  the  policy  is 
annulled  only  from  the  time  of  the  illegal  act 
done,  and  as  the  risk  had  previously  attached 
on  the  whole  sum  insured,  there  can  be  no  re- 
1 1*J  turn  of  premium.  *This  distinguishes 
the  present  case,  and  those  of  deviations  from 
others  where  the  risk  never  was  incurred.  In 
these  latter  the  underwritten  is  entitled  to  a 
return  of  premium,  only  because  the  hazard 
of  the  underwritten  never  had  an  inception. 
For  when  it  has,  a  return  into  the  track  after 
the  policy  is  vacated  by  deviation,  neither 
gives  a  claim  to  a  return,  nor  restores  the  con- 
tract. So  here,  if  the  port  was  blockaded,  the 
insurer  is  discharged,  though  the  detention 
from  the  fever  be  a  loss  within  the  policy. 
But  if  it  be  not,  and  the  putting  into  Cadiz  was 
the  effect  of  necessity,  we  allow  it  was  an  ex- 
cuse for  remaining  there,  which  might  occa- 
sion an  average  loss.  As  to  the  decision  of 
Vos  and  Graves,  the  Court  of  Errors  founded  its 
judgment  on  there  having  been  no  blockade. 
On  the  part  of  the  plaintiff,  blockades  by  noti- 
fication are  confounded  with  those  de  facto. 
The  former  commencing  by  notification  are 
ended  in  the  same  manner,  and  therefore  an 
occasional  departure  does  not'  raise  the 
blockade.  The  latter,  depending  on  the  fact, 
terminate  when  the  fact  ceases.  That  a  ves- 
sel having  violated  a  blockade  by  ingress  is, 
during  the  whole  voyage,  in  delicto,  is  not  the 
new  law  of  Sir  William  Scott,  but  the  old  law 
of  nations,  as  recognized  by  Bynkershoek 
Vattel,  and  all  foreign  jurists.  (See  his  Q.  J. 
P.,  lib.  1,  ch.  11..  accord.)  That  the  blockade 
was,  if  ever  intermitted,  only  occasionally  so, 
is  evident  from  the  testimony.  Its  existence 
was  known  in  America  previous  to  effecting 
the  policy.  The  Prosper  was,  after  entering 
Cadiz,  ordered  higher  up  the  harbor  for  fear  of 
an  attack  from  the  British  ships.  This  shows 
a  blockade  at  two  different  periods,  in  the  in- 
terval between  which  the  Prosper  entered  ; 
and  if  a  belligerent  cannot,  or  dare  not,  dis- 
pute the  power  of  blockading,  a  neuter  can 
never  do  it.  To  attempt  to  conclude  us  in  any 
respect  by  the  finding  of  the  jury,  is  making 
the  very  thing  we,  complain  of  a  reason  for  re- 
fusing us  redress. 

KENT,    J,,  delivered  the    opinion    of    the 
court : 

A  motion  is  made  on  the  part  of  the  defend- 
ants for  a  new  trial : 
CAINES'  REPS.,  2. 


1.  Because  Cadiz  was  blockaded,   and  the 
ship  went  in  without  necessity. 

2.  Because  the  fever  is  not  a  peril  within 
the  policy. 

3.  Because,  at  any  rate,  the  plaintiffs  are 
only    entitled    to    recover    as   for    a    partial 
loss. 

*1.  On  this  first  point,  we  are  of  opin-  [*12 
ion  that  on  the  fifth  of  July,  when  the  ship 
entered  the  port  of  Cadiz,  that  port  was  not 
blockaded.  There  was  no  naval  investment  of 
the  port ;  there  were  no  ships  there,  so  as  to 
render  it  hazardous  to  enter.  The  blockade 
had,  in  fact,  been  raised  a  few  days  before,  in 
consequence  of  a  naval  expedition ;  and  it  is 
sufficient  for  a  neutral,  when  he  arrives  off  a 
port,  to  find  it  clear  of  any  blockading  force. 
He  can  only  judge  from  what  appears,  and  if 
he  finds  no  blockade  existing  de  facto,  it  is 
sufficient.  He  is  not  bound  to  inquire,  or  wait 
for  events,  and  see  whether  the  blockade,  that 
once  existed,  is  finally  raised  ;  or  whether  the 
blockading  squadron  still  retains  the  animus 
revcrtendi.  The  neutral  has  no  means  of 
knowing  when  a  blockade  exists  in  contempla- 
tion of  law  as  contradistinguished  from  a 
blockade  in  fact ;  and  to  impose  that  knowl- 
edge upon  him  at  his  peril  would  be  most 
unreasonable.  The  only  practicable  rule  is, 
that  there  must  be  an  actual  existing  blockade, 
to  render  it  unlawful  for  the  neuter  to  enter. 

The  notice  that  the  plaintiff  received  from  a 
British  frigate,  or  a  British  ship  of  the  line  at 
sea,  several  leagues  from  the  port,  and  some 
days  before  the  entry,  amounted  to  nothing,  if 
in  fact  there  was  no  blockade  of  Cadiz  when 
he  arrived  there.  It  is  absurd  to  suppose  that 
that  ship  or  frigate,  in  the  situation  it  was, 
constituted  a  blockade  of  Cadiz,  nor  is  it  to  be 
understood  that  the  commander  of  the  ship 
made  any  such  pretension.  The  plaintiff, 
therefore,  committed  no  violation  of  his 
neutrality  in  entering  Cadiz,  and  he  had  lib- 
erty to  touch  there  by  the  terms  of  the 
policy. 

On  the  second  point,  we  are  satisfied  that 
the  damage  resulting  from  the  pestilence  at 
Cadiz  is  covered  by  the  policy.  It  is  not 
requisite  to  decide  absolutely  whether  a  pesti- 
lence is  a  peril  direct  within  the  policy. 

It  formed,  however,  a  sound  excuse  for  de- 
lay at  Cadiz,  and  if  the  consequence  of  that 
delay  was  a  deterioration  of  the  subject  in- 
sured, the  insurer  must  be  answerable  for  the 
loss. 

And  with  respect  to  the  amount  of  the  dam- 
age, we  see  no  reason  to  complain  of  the  find- 
ing of  the  jury  that  it  amounted  to  above  one 
half,  and  justified  the  abandonment  *of  [*13 
the  voyage.  The  weight  of  evidence  on  this 
point  is  in  favor  of  the  verdict,  and  there  is  no 
fault  or  neglect  imputable  to  the  plaintiff. 
There  was  a  series  of  misfortunes,  which  the 
captain  appears  to  have  made  constant  and 
sincere,  but  unavailing,  efforts  to  surmount, 
and  we  are  perfectly  satisfied  that  the  verdict 
is  just,  and,  consequently,  that  the  defendants 
take  nothing  by  their  motion. 

New  trial  refused. 


Cited  in-7  Johns..  55;  10  Jiarb.,  451. 
See  2  Cai.  Cas.,  110. 


293 


13 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1804 


WILLIAMS  v.  SMITH. 
THE  SAME  9.  THE  SAME. 

1.  Marine  Insurance — Vessel  Bottomed — Pur- 
chaser's Insurable  Interest — Sale  on  Abandon- 
ment— Liability  of  Insurer.  2.  Id. — Insured, 
Master  and  Consignee  and  Joint  Owner  of 
Cargo — Sale  at  Port  of  Necessity — Liability 
of  Insurer. 

Citations-Abbott,  117;  Marsh,  352;  Miller,  49. 

The  purchaser  of  a  vessel  bottomed,  not  knowing 
her  to  be  so,  has  an  insurable  interest  in  her,*  ana 
the  policy  underwritten  in  ignorance  of  such  fact, 
is  not  thereby  vacated.  If,  under  such  circum- 
stances, the  vessel  be  in  the  course  of  her  voyage  sold 
under  the  bottomry,  after  an  abandonment  for  want 
of  funds  to  carry  it  on,  the  underwriter  will  be  lia- 
ble on  his  policy,  deducting  the  amount  for  which 
the  vessel  sold  from  the  sum  at  which  she  was  val- 
ued. 

When  the  insured  is  master  and  consignee,  and 
joint  owner  of  the  cargo,  his  selling  it  at  a  port  of 
necessity,  where  the  voyage  was  broken  up,  will 
be  deemed  a  reception  of  the  goods  there  by  him  as 
owner,  and  a  pro  rota  freight  earned ;  the  insurer 
on  it  is.  therefore,  liable  only  for  the  balance. 

THESE  were  two  actions  on  separate  policies 
of  insurance,  on  the  body  and  freight  of  the 
American  ship  Prosper,  from  New  York  to 
Algiers,  with  liberty  to  touch  at  Cadiz.  The 
vessel  valued  at  $5,000. 

The  facts  were  exactly  the  same  as  in  the 
former  suit,  upon  the  policy  on  her  cargo. 

It  was  admitted  that  the  amount  of  bot- 
tomry was  20,000  marks  banco,  or  $6,500. 

The  judges  before  whom  the  causes  were 
tried  charged  the  jury,  that  if  they  believed 
the  port  of  Cadiz  was  blockaded  at  the  time 
the  Prosper  entered  that  harbor,  this  being  a 
breach  of  neutrality,  would  vacate  the  policy. 
That  the  damages  and  repairs  of  the  vessel 
having  happened,  and  been  made,  at  distant 
periods  (the  first,  between  the  arrival  of  the 
vessel  and  the  14th  of  October,  when  she  was 
blown  to  sea,  and  the  second,  between  that 
day  and  the  15th  of  November),  were  to  be 
considered  separately,  in  determining  whether 
the  loss  was  total,  or  partial ;  and  that  to  con- 
stitute a  total  loss,  the  subject  must  be  in- 
jured, or  impaired  in  value  to  the  amount  of 


NOTE. — Insurable  interest. 

For  reversal  of  this  case  and  note,  see  post,  110. 

*  A  policy  of  insurance  being  an  instrument  by 
which  the  underwriterjagrees  to  indemnify  for  losses 
by  certain  perils,  the  very  substratum  of  the 
contract  seems  to  require,  that  there  should  be  in 
the  assured  an  actual  interest,  either  legal  or  equi- 
table, which  is  capable  of  suffering  a  loss  from  the 
perils  insured  against.  For  if  there  be  not  any  inter- 
est, there  cannot  be  any  loss ;  and  if  there  be  not 
any  loss,  there  cannot  be,  under  the  contract,  any 
right  to  indemnity.  Upon  this  train  of  reasoning, 
the  Court  of  Errors  reversed  the  Judgment  given 
by  the  Supreme  Court  on  the  case  in  the  text.  For, 
as  the  vessel  was,  by  the  valuation  in  the  policy, 
estimated  at  only  $o,000,  when  there  existed  a  pre- 
vious bottomry  for  $6,500,  and  she  sold  for  no  more 
than  $1,925.  it  was  held,  that  there  was  not  any  legal 
interest,  that  being  in  the  bottomee ;  or  any  equita- 
ble interest,  as  there  was  not  any  surplus  value  be- 
yond that  for  which  she  was  hypothecated.  Smith 
v.  Williams,  2  Caines'  Gas.  in  Krror,  110. 

A  strict  deduction  from  the  same  premises,  would 
appear  to  lead  to  the  total  exclusion  of  wager  poli- 
cies, without  the  interference  of  legislative  provis- 
ions. Yet,  as  actions  on  wagers  themselves  have 
been  held  to  be  maintainable,  so  wager  policies 
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one  half.  That  the  plaintiff  appeared  to  con- 
sider the  several  injuries  as  merely  partial,  be- 
cause he  repaired  the  vessel  both  before  she 
was  forced  to  sea,  and  after  the  return  to 
Cadiz,  and  previous  to  her  abandonment  there. 
That  the  wages  and  provisions  during  the  de- 
tention in  Cadiz  were  to  be  deemed  general 
averages ;  and,  lastly,  that  a  pro  rata  freight 
was  earned  as  far  as  Cadiz. 

The  jury  brought  in  their  verdict  in  the  fol- 
lowing words : 

"The  jury  find  for  the  plaintiff  an  average 
loss  on  the  ship  Prosper  and  freight,  allowing 
four  fifths  of  her  freight,  or  $2,400,  to  have 
been  earned  on  her  arrival  at  Cadiz.  The 
jury  are  of  opinion,  that  in  making  up  the 
*amount  of  the  general  average,  the  [*14 
seamen's  wages  and  provisions  should  be 
charged  during  the  detention,  on  the  principle 
that  the  detention  was  unusual,  and  presents 
an  extraordinary  case  within  the  hazard  in- 
sured against  by  the  policy." 

A  motion  was  now  made  for  a  new  trial,  on 
the  part  of  the  plaintiff,  by  whom  the  follow- 
ing points  were  relied  on  : 

1.  That  the  captain's  want  of  funds  to  re- 
pair the  injuries  of  the  ship,  and  get  her  to 
sea,  was  a  just  cause  of  abandonment. 

2.  That  if  the  plaintiff's  claim  is  to  be  af- 
fected at  all  by  the  bottomry  bond,  it  only 
renders  him  liable  to  account  to  the  defend- 
ant for  the  value  of  the  ship  at  the  time  she 
was  seized  and  sold  at  Cadiz,  the  amount  of 
which  sales  shows  her  value. 

3.  That  the  plaintiff  has  a  right  to  be  re-im- 
bursed  for  the  moneys  expended  in  repairing 
the  ship,  whatever  may  be  his  right  to  recover 
with  respect  to  the  ship  herself. 

4.  That  the  freight  was  totally  lost,  by  the 
voyage  to  Algiers,  &c.,  being  defeated,  as  no 
part  of  it  became  payable  until  the  cargo  was 
delivered  there. 

5.  That  if  the  ship  earned  a  pro  rata.  freight, 
the  plaintiff  has  a  right  to  apply  the  proceeds 
of  the  cargo  which  he  received,  or  so  much  as 
will  be  necessary  for  that  purpose. 

On  the  part  of  the  defendant,  the  points  in- 
sisted upon  were: 

1.  That  Cadiz  was  a  blockaded  port. 

2.  That  the  plaintiff  had  not  an  insurable 
interest  in  the   ship,  except  for  the  surplus 
value,  beyond  the  sum  mentioned  in  the  bot- 
tomry bond. 

have  (received  the  countenance  of  courts  of  law 
Clending  &  Adams  v.  Church,  3  Caines'  Rep.,  141. 
and  the  cases  cited  there.  In  Massachusetts,  how- 
ever, contrary  and  purer  doctrines  seem  to  prevail ; 
for  wager  policies  appear  to  be  considered  there  as 
absolutely  void.  Amory  v.  Tyng,  2  Mass.  Rep.,  1. 

An  interest,  to  be  insurable,  may  either  be  legal 
or  equitable,  vested  or  contingent ;  but  it  must  be  a 
lawful  interest,  and  there  must  be  a  subject  matter 
in  exse,  in  which  it  exists,  or  out  of  which  it  may 
arise. 

The  interest  must  be  a  lawful  interest;  that  is, 
such  as  is  within  the  protection,  and  within  the  pol- 
icy of  the  law.  Therefore,  the  interest  of  an  enemy 
is  not  insurable  (Brandon  v.  Nesbit,  6  D.  &  E.,  23 ; 
Bristow  v.  Towers,  11>.,  35) ;  nor  of  a  subject  trading 
with  an  enemy  (Potts  v.  Bell,  8  D.  &  E.,  548) ;  nor  of 
a  neutral  in  goods  to  an  enemy's  port  (Bromley  v. 
Hesseltine,  1  Camp.,  75) ;  nor  from  it  if  he  be  there 
resident,  and  carry  on  trade  (M'Connell  v.  Hector,  3 
Bos.  &  Pull.,  113) ;  nor  that  of  mates  and  seamen  in 
their  wages,  or  a  specific  article  by  way  of  dtmceur 
or  extra  compensation  beyond  wages  (Webster  v. 
De  Tasset,  7  D.  &  E.,  157) ;  nor  that  of  a  lender  of 
money  to  a  captain  of  a  vessel  to  be  paid  out  of  the 
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3.  That  if  the  vessel  was  insurable  by  the 
plaintiff,  still,  that  as  the  defendant  was  de- 
prived   of  the    property  abandoned,  by  the 
seizure  under  the  bottomry  bond,  the  plaintiff 
•cannot  recover. 

4.  That  if  the  loss  is  to  be  ascribed  to  the 
fever,  it  is  not  a  peril  within  the  policy. 

5.  That  one  third  is  to  be  allowed  in  the 
repairs,  new  for  old. 

Mr.  Riggs,  for  the  plaintiff.  The  subject  of 
blockade  has  been  sufficiently  argued  in  the 
preceding  cause.  On  the  first  point  it  is  ad- 
mitted, that  if  there  was  a  want  of  funds  to 
15*]  *continue  the  voyage,  it  was  a  legal 
sanction  for  abandoning.  For  allowing  her 
repaired,  if  unable  to  fit  out  for  sea,  without 
selling  so  much  as  would  break  up  the  voy- 
age, the  right  was  still  the  same.  (Cazelet  v. 
St.  Barb,  1  D.  &  E.(  177  ;  Goss  v.  Withers,  2 
Burr.,  696  ;  Hamilton  v.  Mendez,  2  Burr.,  1209, 
the  third  resolution.)  The  second  question  is, 
in  fact,  this,  whether  a  bona  fide  owner  of  a 
vessel,  who  does  not  appear  to  have  given  the 
bottomry  bond,  has  not  as  extensive  an  in- 
surable interest  as  if  the  bond  did  not  exist. 
This  will  depend  on  whether  the  bottomry 
was  then  a  subsisting  lien  on  the  property.  A 
,  bottomry  given  abroad  is  a  charge  on  the 
ship  only  to  the  next,  or,  at  the  utmost,  her 
home  port,  on  her  arrival  at  which  it  ought  to 
be  put  in  force.  If  it  be  not,  and  the  vessel 
be  permitted  to  sail  on  another  voyage,  the 
lien  is  gone  against  a  third  person,  who  comes 
in  as  a  purchaser,  without  notice,  for  a  full 
consideration.  In  this  situation  the  plaintiff 
stands.  Though  it  must  be  confessed  the 
•court  in  Spain  has  acted  on  a  different  princi- 
ple, it  ought  not,  however,  to  control  our  own 
law.  But  it  is  evident,  however  this  may  be, 
the  bottomee  is  not  the  legal  owner  ;  the  bot- 
tomer  cannot  at  law  commit  barratry.  (Lewin 
v.  Suasso,  2  Marsh.,  452,  453.)  So  little  is  the 
person  holding  a  bottomry  bond  the  legal 
owner  of  the  ship,  that  he  cannot,  by  insur- 
ance, under  that  word,  cover  his  interest. 

{Abbott,  117,  sec.  20  ;  Robertsons  v. ,  in 

this  court.)    Here,  then,  as  we  paid,  with  the 
money  laid  out,  the  full  value  insured  upon 


the  ship,  and  as  she  was  discharged  from  the 
bottomry,  by  the  laches  of  not  putting  the 
bond  in  force,  we  were  entitled  to  a  verdict 
for  a  total  loss.  But  allowing  the  policy  af- 
fected by  the  bottomry,  we  are  to  account  for 
no  more  than  the  sum  produced  by  her  sale, 
and  the  balance  is  what  we  have  a  right  to 
claim  ;  as,  however,  her  price  was  increased 
by  the  value  of  the  repairs  we  gave  her,  to 
that  extent  also  we  ought  to  recover.  Every 
reason  which  will  operate  in  our  favor,  on  the 
vessel,  can,  with  equal  efficacy,  be  applied  to 
the  freight ;  for  this  is  to  be  supported  only 
on  the  principle  of  ownership.  If  we  have  a 
just  demand  for  any  freight,  it  must  be  for 
the  whole,  the  contract  being  in  a  gross  sum, 
and  not  so  much  per  barrel,  or  cask.  In 
these  cases,  therefore,  as  there  is  no  apportion- 
ment, the  whole  being  due  on  arrival  at  the 
port  of  delivery  alone,  *every  loss  must  [*16 
be  total.  (Paul  v.  Birch,  2  Atk,,  621 ;  Abbott, 
244.)  That  the  contract  for  freight  was  by 
bill  of  lading,  and  not  by  way  of  charter- 
party  under  seal,  is  immaterial,  as  would 
seem  from  the  rescuing  in  Cooke  v.  Jennings 
(7  D.  &  E.,  381);  Bright  v.  Cowper  (1  Brownl., 
21).  The  only  exceptions  to  this  rule  are, 
first,  where  the  ship  being  incapacitated  from 
pursuing  her  voyage,  and  the  master  being 
willing  to  procure  another  to  transport  her 
cargo,  the  merchant  will  not  agree  ;  second, 
where  the  shipper  consents  to  receive  his 
property  at  an  intermediate  port.  In  the  first 
of  these  cases  the  whole,  in  the  latter  a  pro 
rata,  freight  is  earned.  But  the  acts  of  the 
plaintiff  in  this  respect  were  all  done  in  the 
character  of  master.  The  bill  of  lading  was 
to  deliver  to  another,  his  joint  interest  there- 
fore immaterial. 

Messrs.  Harison  and  Bogert,  contra.  The 
bottomry  is  in  itself  an  insurance  pro  tanto, 
and  therefore  the  surplus  only  can  be  insured, 
according  to  the  words  of  our  policies.  Was 
it  otherwise,  a  man  might  hypothecate  three 
or  four  times  over,  insure  the  full  amount, 
and  recover  from  the  underwriter  also.  It 
must  be  supposed  that  the  purchaser  took  the 
Prosper  with  her  incumbrance,  like  mortgaged 


freight.  Wilson  v.  Royal  Ex.  Ass.  Co.,  2  Camp.,  623. 
But  where  the  interest  is  such  as  is  within  the  pro- 
tection and  policy  of  the  law,  it  is  insurablc ;  as  that 
of  a  governor  in  a  fort  used  as  a  trading  post  (Carter 
v.  Boehm,  3  Burr.,  1905) ;  of  a  captain  or  a  vessel  in 
his  wages  (King  v.  Glover,  2  N.  R.,  206) ;  or  of  a  neu- 
tral in  goods  from  an  enemy's  to  a  friendly  port. 
Bromley  v.  Hesseltine,  uM  sup.  But  muwe  as  to  a 
policy  in  such  a  case,  "at"  and  "from. 

The  interest  must  be  legal  or  equitable.  If  it 
would  not  be  acknowledged  either  at  law,  or  in 
«quity,  it  is  not  a  subject  of  insurance.  Therefore 
a  person  who  has  paid  for  a  ship  cannot,  in  En- 
gland, insure  the  freight,  unless  his  name  be  in  the 
certificate  of  registry  (Camden  v.  Anderson,  5  D.  & 
E.,  709;  Marsh  v.  Robinson,  4  Esp.  Rep.,  98);  be- 
oause,  under  the  British  Registry  Act,  even  a  con- 
veyance is  absolutely  void,  if  the  name  of  the  pur- 
chaser do  not  appear  in  the  certificate ;  alitcr  with 
us,  both  as  to  ship  and  freight,  even  of  an  English 
vessel,  unless  the  British  Registry  Act  be  proved, 
for  which  parol  testimony  is  not  sufficient.  Kenny 
v.  Clarkson,  1  Johns.  Rep.,  385. 

A  mere  power,  whether  given  by  statute  or  other- 
wise, "to  take  into  possession,  manage,  sell  and  dis- 
pose of"  ships  and  cargoes  detained  by  the  order  of 
.government,  does  not  create  an  insurable  interest. 
(Lucena  v.  Craufurd,  2  N.  R.,  269),  unanimously 
confirmed  by  all  the  judges  in  the  House  of  Lords 
on  the  29th  of  June,  1808,  and  overruling,  on  this 
point,  the  judgment  in  the  same  case,  3  Bos.  &  Pull., 
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75,  and  Craufurd  v.  Hunter  (8  D.  &  E.,  13).  It  is 
therefore  doubtful  how  far  prize  agents  and  others 
ejusdem  generis,  have  any  insurable  interest  in  capt- 
ured vessels  and  cargoes  sent  to  them,  unless  so  far 
as  their  own  commission,  and  liens  for  balances  due, 
may  extend.  But  if  there  be  either  a  legal  or  equi- 
table interest,  though  undivided,  it  is  insurable ;  as 
where  a  statute  enacts  that  property  captured  from 
the  enemy  shall  be  divided  among  the  captors,  their 
interests  are  insurable  even  before  the  condemna- 
tion. Stirling  v.  Vaughan,  2  Camp.,  225;  Boehm  v. 
Bell,  8  D.  &  E.,  154;  Le  Cras  v.  Hughes,  Park,  ar>8. 

Where  there  are  a  multiplicity  of  interests,  either 
legal  or  equitable,  in  the  same  subject,  each  may  be 
the  basis  of  a  separate  policy,  according  to  the  right 
of  the  underwritten.  Therefore,  a  mortgagee  of 
goods,  after  the  mortgage  has  become  absolute, 
may  insure  his  legal  interest,  and  the  equitable  one 
of  the  mortgugeor  (Smith  v.  Lascelles,  2  D.  &  E.,  188, 
per  Ashhurst,  J.) ;  a  third  owner  of  a  ship,  his  third 
of  the  freight  (Sansom  v.  Ball,  4  Ball.,  459);  so, 
though  he  be  entitled  only  in  virtue  of  a  purchase 
of  a  third  of  the  tonnage  for  the  voyage  (Id.,  Ihid.; 
but  see  Riley  v.  Delatteld,  infra) ;  an  indorser  of  a 
bill  of  lading,  who  has  transferred  only  the  net  pro- 
ceeds, his  interest  in  the  surplus  value  (Hibbert  et 
cH.  v.  Carter,  1  D.  &  E.,  745) ;  a  factor  to  whom  a 
trader  is  indebted,  the  amount  of  his  debt,  in  a  pol- 
icy on  goods  which  he  is  advised,  will  be  shipped  to 
him  (Godin  v.  Roy.  Ass.  Co..  1  Burr.,  489);  for, 
wherever  the  law  would  give  a  man  a  lien  on  prop- 
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lands.  The  maxim  of  caveat  emptor  shows 
this,  and  at  all  events,  as  the  plaintiff  was  on 
the  spot  when  she  was  sold,  and  authorized 
to  work,  labor,  &c.,  for  the  underwriter,  it 
was  incumbent  on  Captain  Williams  to  have 
interposed  a  claim  for  the  defendant.  This  is 
such  a  species  of  default  as  must  make  him 
liable  to  us,  and  therefore  ought  to  prevent 
his  recovery.  It  has  taken  from  us  the  sub- 
ject matter  of  insurance,  which,  after  aban- 
donment, he  ought  to  have  protected  ;  for  if 
the  bottomry  was  not  a  lien  subsisting,  the 
ship  might  have  been  reclaimed.  It  would 
seem,  however,  to  be  otherwise  ;  for  if  not,  a 
ship  might  be  fraudulently  sent,  instantly  after 
her  arrival,  on  a  new  voyage,  and  the  bot- 
tomry thus  defeated.  The  interests  of  com- 
merce require  a  different  rule.  It  is  to  be  sup- 
posed the  purchaser  knew  of  the  incumbrance  ; 
if  so,  it  ought  to  have  been  communicated, 
and  this  would  also  vitiate  the  policy.  For 
this  purpose,  everything  that  has  been  said  as 
to  blockade  is  equally  fatal.  But  there  was 
not  any  insurable  interest,  for  the  amount  of 
the  bottomry  exceeded  the  cost  of  the  vessel. 
Allowing,  however,  a  surplus  from  the  sale 
17*]  even  from  that  *as  the  jury  have  found 
only  an  average  loss,  there  must  be  a  deduc- 
tion of  one  third,  new  for  old.  A  total  loss  on 
the  ship,  it  cannot  be.  Her  first  repairs  made 
her  fit  for  sea,  and  though,  after  the  storm, 
her  cargo  might  be  more  than  half  deterior- 
ated, that  would  not  justify  abandoning  the 
ship,  though  her  decay  might  authorize  an 
abandonment  of  the  cargo,  as  it  would  be  a 
breaking  up  of  the  voyage.  This  shows  on 
her  it  can  be  only  a  partial  loss.  There  is  no 
evidence  that  she  was  deteriorated  a  moiety  of 
her  value.  The  cases  cited  to  show  no  freight 
was  earned,  prove  the  reverse  ;  for  they  were 
on  charter-parties  under  seal,  and  expressly 
show  the  distinction  denied.  Wherever  the 
master  is  not  requested  to  take  on  the  goods, 
he  is  entitled  to  pra  rata  freight.  (Luke  v. 
Lyde,  Burr.,  889.)  And  here,  as  the  plaintiff 
was  owner  of  the  ship,  and  consignee,  he  can- 
not, in  the  double  capacity  be  considered  as 
acting  wholly  for  his  own  benefit,  and  to 
charge  the  underwriter.  As  shipper,  he  was 
bound  to  pay  ;  as  owner,  to  receive  freight ; 
his  actions  cannot  be  construed  to  be  totally  as 

erty,  to  that  extent  he  may  insure  (Wolfe  v.  Horn- 
castle,  1  Bos.  &  Pull.,  316) ;  and,  from  the  case  of 
Godln  v.  Roy.  Ass.  Co.,  it  seems  that  a  bona  fide  pol- 
icy on  the  expectation  of  the  consignment  advised, 
will  not  be  defeated  by  the  consignor's  making, 
against  good  faith,  a  valid  disposition  of  the  prom- 
ised remittance. 

A  surety  in  a  vice-admiralty  court,  to  whom  a 
vessel  and  cargo  are  delivered  over  to  indemif  y  him 
against  loss,  for  becoming  security  on  entering  an 
appeal,  has  an  insurable  interest  to  the  whole 
amount  of  both.  Russel  v.  Un.  Ins.  Co.,  5  Ball.,  421. 
So  a  part  owner,  who  charters  the  other  half  of  the 
vessel  under  an  agreement  to  pay  a  certain  sum  in 
case  of  her  loss,  may  insure  her  full  value  without 
disclosing  the  nature  of  his  interest.  Oliver  v. 
Green,  3  Mass.  Rep.,  133.  Note,  however,  the  diver- 
sity between  the  British  Register  Act  and  that  of 
the  United  States. 

If  there  be  a  legal  interest,  it  is  not  necessary  that 
it  should  be  beneficial,  in  order  to  render  it  insura- 
ble; therefore,  a  mere  trustee,  owner  of  a  vessel 
not  entitled  to  the  privileges  of  the  American  flag 
(Rhind  v.  Wilkinson.  2  Taunt.,  237) :  afortitni,  if  it 
be  beneficial,  though  merely  equitable,  as  that  of  a 
cestui  que  trust  for  whose  use  goods  are  sent  to  a 
third  person.  Hill  v.  Secretan,  1  Bos.  &  Pull.,  315. 

The  interest  may  be  contingent ;  as  the  commis- 
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agent  for  the  insurer,  to  enable  him  to  receive 
everything  and  pay  nothing.  The  jury  find  a 
pro  rata  freight  earned  ;  this  could  have  been 
only  on  the  supposition  that  the  goods  were 
received  by  the  plaintiff. 

Mr.  Hamilton,  in  reply.  If  the  interest  of 
the  plaintiff  be  merely  that  of  an  equity  of  re- 
demption, it  is  insurable.  Allowing,  there- 
fore, that  the  interest  was  only  a  surplus,  the 
policy  is  valid,  and  we  must  recover  for  that. 
But  not  knowing  the  previous  incumbrance, 
the  assurance  was  made  for  the  whole,  and  the 
premium  paid  for  that.  Both  parties  were  in 
the  dark  ;  and  in  cases  of  mutual  error,  he  who 
receives  a  consideration  ought  to  be  bound. 
The  Roman  code  acts  on  this  rule.  (So  Mil- 
lar, 40,  41,  97.)  If  so,  a  secret  incumbrance  is 
at  the  hazard  of  the  underwriter.  If  the  ves- 
sel had  been  bottomed  at  a  port  of  necessity, 
and  on  arrival  at  that  of  destination,  though 
not  that  to  which  she  belonged,  the  bottomry 
had  been  put  in  force,  the  insurer  would  have 
been  liable  for  the  whole,  though  the  subject 
matter  was  lost  to  him,  and  that  by  the  act  of  the 
insured  himself ;  a  fortiori  here,  where  it  was 
by  a  *third  person.1  The  policy  being  [*1& 
valued  is  an  argument  for  this  ;  because  in 
these  the  worth  of  the  article  insured  is  agreed 
on,  and  if  a  bona  fide  interest  is  shown,  it  is 
sufficient.  The  case  of  Tfie  Astrca  (1  Lex. 
Mer.  Amer.,  295),  said  to  be  in  point  to  show 
the  deterioration  of  the  cargo,  will  not  war- 
rant abandoning  the  ship ;  but  we  were  on 
the  trial  prevented  from  showing  the  ship  was 
half  deteriorated ;  the  judge  charging  the  in- 
juries to  be  distinct,  and  not  to  be  considered 
together.  This,  we  contend,  was  wrong,  as 
the  accumulated  amount  of  repairs  necessary, 
carried  them  beyond  the  half,  though  the 
money  was  not  actually  expended,  but  only 
seem  to  be  necessary,  and  the  impracticability 
of  procuring  it,  obvious.  If  it  appear  that 
the  whole  cargo  will  not  suffice  to  fit  out,  and 
money  cannot  be  obtained  on  bottomry,  it  can 
never  be  necessary  to  sacrifice  the  cargo  and 
expend  it  before  you  can  abandon  ;  yet  this  is 
the  result  of  the  defendant's  doctrine  as  to  the 

1. — In  the  case  put,  the  bottoming  would  be  to 
protect  the  property  assured,  in  which  the  under- 
writer had  an  interest.  The  bottomry  in  the  prin- 
cipal case  prevented  his  interest  from  arising. 

sions  of  a  consignee  (Flint  v.  Le  Messurier,  Park,. 
355);  or  of  a  captain  on  sales  (King  v.  Glover,  2N. 
R.,  206) ;  or  the  compensation  of  a  supercargo  out  of 
the  proceeds  or  goods  of  an  adventure  under  his  di- 
rection (Robinson  v.  N.  Y.  Ins.  Co.,  posf ,  367) ;  or 
the  expected  profits  on  a  cargo  belonging  to  the  as- 
sured (Grant  v.  Parkinson,  Park,  354 ;  1  Marsh.,  97 ; 
Hodson  v.  Glover,  6  East,  316;  Tom  v.  Smith,  3 
Caines'  Rep.,  245 ;  Mumford  v.  Hallett,  1  Johns.  Rep.,. 
433) ;  or  those  on  a  cargo  to  be  purchased  by  invest- 
ing, or  exchanging  another  cargo.  Barclay  v.  Cous- 
ins, 2  East,  554.  So  the  interest  of  a  creditor  in  the 
life  of  his  debtor.  Per  Lord  Kenyon,  in  Anderson  v. 
Edie,  Park,  575 ;  Godsall  v.  Boldero,  9  East,  72.  But 
there  must  be  an  actual  existing:  subject  capable  of 
specific  designation  out  of  which  the  interest  in- 
sured is  to  arise ;  therefore  the  expected  profits  or 
commissions  on  a  cargo  expected  to  be  shipped,  are 
not  insurable.  Wood  v.  Knox,  Park,  356;  1  Camp., 
543,  8.  C.  Where  the  interest  is  of  a  particular 
kind,  it  must  be  disclosed  and  underwritten  as- 
such  ;  as  those  of  bottomry  and  respcmdentia  (Black 
v.  Glover,  3  Burr.,  1394;  Robertson  &  Brown  v.  Un. 
Ins.  Co.,  1  Johns.  Cas.,  250) ;  or  that  of  freight  re- 
served to  the  vendor  of  a  vessel,  for  the  voyage 
next  after  the  sale.  Riley  v.  Delafield,  7  Johns.  Rep., 
522.  But  see  Sansom  v.  Ball,  4  Dall.,  459,  where  this 
point  is  not  made. 
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want  of  proof  of  a  deficiency  of  funds.  If  a 
man  act  in  two  capacities,  one  as  agent  for 
himself  and  another,  and  also  representative 
for  a  third  person,  and  his  conduct  will  apply 
to  the  totus  homo,  it  is  a  rule  so  to  consider  it. 
The  cargo,  then,  was  delivered  to  him  as 
agent  for  the  underwriters  alone,  and  this  is 
corroborated  by  the  entry  in  the  consular 
books,  which  evinces  on  whose  account  the 
reception  and  sale  were  made. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

Several  of  the  questions  raised  in  this  cause 
have  already  been  disposed  of  in  the  preceding 
case,  against  the  same  defendant,  upon  the  car- 
go of  the  same  vessel.  The  circumstances  rela- 
tive to  the  blockade  of  Cadiz,  and  the  detention 
in  consequence  of  the  fever  that  broke  out  at 
Cadiz,  shortly  after  the  arrival  of  the  vessel 
there,  are  necessarily  the  same.  It  having  been 
decided  that  Cadiz  could  not  be  considered  a 
blockaded  port,  there  could  be  no  objection 
against  this  vessel's  putting  in  there,  pursuant 
to  the  permission  given  in  the  policy.  It  is  man- 
ifest, from  the  whole  current  of  the  testimony, 
that  there  existed  a  pretty  strong  necessity  to 
put  into  Cadiz  for  the  purpose  of  repairs,  and 
that  this  was  the  sole  object,  and  not  for  the 
purpose  of  trade.  The  captain  appears  to  have 
acted  with  as  much  dispatch  in  procuring  the 
19*]  repairs  *to  be  made,  as  the  state  of 
things  at  Cadiz  would  warrant,  to  have  been 
anxious  to  pursue  the  voyage  to  Algiers,  and 
did  everything  in  his  power  to  accomplish  it, 
until  misfortune  after  misfortune  had  so  in- 
creased his  expenses  that  he  found  it  impossible, 
from  the  want  of  funds,  to  proceed.  Thus 
far  the  facts  in  these  cases  are  the  same  as  in 
the  case  on  the  cargo. 

But  in  the  case  on  the  ship  it  appears  that, 
before  and  after  the  time  the  plaintiff  pur- 
chased her,  she  was  under  a  bottomry  bond 
for  upwards  of  $6,000,  given  by  Cassimer 
Delavigne,  the  former  owner,  of  which  the 
plaintiff  was  wholly  ignorant.  That  while  she 
lay  at  Cadiz,  after  all  her  repairs  were  made, 
though  not  until  the  plaintiff  found  that  it  was 
no  longer  in  his  power  to  proceed  on  the  voy- 
age to  Algiers  for  want  of  funds,  and  had  de- 
termined to  abandon  it,  proceedings  were 
instituted  against  the  vessel  under  this  bond, 
in  consequence  of  which  she  was  seized  and 
sold  by  order  of  the  Royal  Consulado  at  public 
auction  for  38,500  reals  vellon  (about  $1,925), 
which  sum.  after  deducting  the  charges,  was 
paid  to  the  holder  of  the  bottomry.  A  ques- 
tion then  arises  here,  whether  the  plaintiff  had 
an  insurable  interest  in  this  vessel,  she  being 
under  a  bottomry  bond  to  more  than  the 
amount  of  her  value  in  the  policy.  The  as- 
sured had,  we  think,  an  insurable  interest  in 
the  subject.  He,  having  possession  and  the 
right  of  redemption,  must  be  considered  the 
owner  for  the  purpose  of  insurance. 

The  hypothecation  does  not  transfer  the 
property  of  the  ship,  but  only  gives  the  cred- 
itor a  privilege  or  claim  upon  it  to  be  carried 
into  effect  by  legal  process.  (Abott,  117.)1  The 

1.— Qwcere,  whether  some  distinction  is  not  to  be 
taken  between  cases  on  bottomry  bonds  and  those 
on  bottomry  bills.  In  the  first,  the  .vessel  is  mort- 
gaged and  assigned  to  the  lender ;  in  the  latter,  she 
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owner  of  a  ship  who  has  mortgaged  her, 
and  who  is  also  master  of  her,  cannot,  while 
he  is  possessed  of  the  equity  of  redemption, 
commit  barratry ;  because  he  is  still  considered 
as  the  owner,  notwithstanding  the  mortgage, 
and  so  cannot  commit  a  fraud  against  himself. 
(Lewin  v.  Sua»so,  in  chancery,  Marsh.,  452.) 
The  doctrine  that  the  person  having  the  pos- 
session and  holding  the  equity  or  redemption 
has  an  insurable  interest,  is  strengthened  by 
the  decision  of  this  court  in  January  Term, 
1801,  in  the  case  of  Robertson,  that  the  person 
holding  the  bottomry  *bond  has  not  an  [*2O- 
insurable  interest,  without  there  is  a  special 
clause  inserted  in  the  policy,  designating  the 
particular  interest  insured.  There  is  nothing, 
we  think,  in  the  conduct  of  the  plaintiff, 
showing  want  of  good  faith  ;  all  the  witnesses 
concur  in  representing  that  he  was  extremely 
solicitous  to  pursue  the  voyage  to  Algiers,  but 
that  he  was  obliged  to  abandon  it  for  want  of 
funds.  This  was  on  the  argument  admitted 
by  the  defendant's  counsel  to  be,  as  a  general 
principal,  sufficient  cause  for  abandonment, 
and  breaking  up  the  voyage.  We  see  nothing 
in  this  case  to  take  it  out  of  the  general  rule. 
The  difficulty  and  embarrassment  which  the 
plaintiff  met  with  in  raising  funds  were  not 
occasioned  by  the  bottomry  bond.  No  claim 
was  made  on  this  vessel  by  virtue  of  that  bond 
until  after  the  captain  had  determined  to- 
abandon  the  voyage.  The  next  question,  then, 
will  be  as  to  the  amount  of  the  loss  of  the  ship. 
The  underwriter,  we  think,  clearly  ought  not 
to  suffer  in  consequence  of  the  incumbrance 
on  the  ship  by  the  bottomry  bond ;  this  is  a 
loss  that  must  be  sustained  by  the  plaintiff ; 
or,  for  which  he  must  look  to  the  person  from 
whom  he  purchased  the  vessel. 

In  ordinary  cases,  immediately  on  the  aban- 
donment, the  subject  insured  would  become 
the  property  of  the  underwrite^,  and  he  would 
be  entitled  to  receive  its  full  value.  If,  then, 
the  underwriter  has  been  deprived  of  this 
property  in  consequence  of  a  lien  or  incum- 
brance for  which  he  is  not  answerable,  the  as- 
sured must  put  him  in  the  same  situation  he 
would  have  been  in,  had  no  such  lien  existed  ; 
that  is,  in  the  present  case,  by  deducting  the  val- 
ue of  the  vessel  at  the  time  of  the  abandonment 
from  the  amount  of  insurance.  And  we  know 
of  no  better  rule  by  which  to  ascertain  that 
value  than  by  the  sale,  provided  there  was  no 
fraud  or  collusion.  Had  not  the  ship  been 
seized  under  this  bottomry  bond,  the  captain 
would  have  been  obliged  to  sell  her,  as  the 
voyage  must  have  been  broken  up ;  the  sale 
would  have  been  at  the  same  place,  and  under 
equally  unfavorable  circumstances.  We  can 
discover  no  fraud  or  unfair  conduct  in  the 
transaction.  She  was  sold  at  public  auction 
under  the  direction  of  a  public  officer,  and  we 
think  the  price  for  which  she  was  sold  must, 
prima  facie,  be  considered  her  true  value.  ;md 
*this  being  less  than  one  half  her  true  [*iil 
value,  there  was,  of  course,  a  total  loss.  We 
are  therefore  of  opinion  the  verdict  was  against 
the  evidence,  and  that  a  new  trial  be  granted 
on  the  payment  of  costs.  With  respect  to  the 

is  bound  to  the  payment.  And  here,  again,  a  differ- 


here,  on  account  of  the  wordings  of  the  register  acts 


of  the  two  countries. 
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case  on  the  freight,  we  are  satisfied  with  the 
verdict  of  the  jury,  that  there  was  a  pro  rata 
freight  earned,  to  wit,  four  fifths  of  the  whole, 
amounting  to  $2,400.  The  owner  of  the  vessel 
was  also  master  and  part  owner  of  the  goods. 
We  take  it  to  be  a  rule  well  settled  that  where 
a  ship  by  reason  of  any  disaster  goes  into  a 
port  shore  of  the  place  of  destination,  and  is 
unable  to  prosecute  and  complete  the  voyage, 
and  the  goods  are  there  received  by  the  owner, 
freight  must  be  paid  according  to  the  propor- 
tion of  the  voyage  performed.  This  rule  is 
certainly  founded  in  justice  and  equity,  and 
ought  to  receive  a  liberal  application.  The 
master  here,  acting  in  the  double  capacity  of 
captain  of  the  vessel  and  owner  of  the  cargo, 
interfered,  and  disposed  of  the  goods,  and  al- 
though, perhaps,  it  may  be  difficult  to  say 
whether  in  such  a  disposition  he  acted  in  his 
capacity  of  owner  or  master,  yet,  we  think, 
pritna  facie,  he  ought  to  be  considered  as  acting 
in  that  capacity  which  leads  to  the  most  equita- 
ble result,  and  best  answers  the  end  of  justice. 

The  circumstances  under  which  the  cargo 
was  received  and  disposed  of  by  the  plaintiff 
were  submitted  to  the  jury,  who,  by  their  de- 
cision, must  have  considered  him  in  that  trans- 
action as  acting  in  the  capacity  of  owner  ; 
and  in  doubtful  cases  where  the  justice  of  the 
case  is  with  the  verdict,  we  think  the  court 
ought  not  to  interfere  and  set  it  aside. 

The  opinion  of  the  court,  therefwe,  is,  that  the 
plaintiff  take  nothing  by  his  motion. 

LIVINGSTON,  J.  Judgment  was  given  in 
favor  of  the  plaintiff  on  two  other  policies  on 
this  voyage ;  the  one  on  ship,  and  the  other  on 
cargo.  I  concur  in  all  the  points  determined, 
except  as  to  the  effect  of  the  bottomry  on  the  in- 
surance and  in  conclusion  that  the  voyage  was 
finally  defeated  from  a  want  of  funds.  Here, 
also,  I  agree  in  the  opinion  just  delivered,  that 
a  pro  rata  freight  was  earned  as  far  as  Cadiz, 
and  that  if  the  plaintiff  be  entitled  to  recover  at 
all.  the  verdict  is  right ;  but  I  cannot  think  the 
defendants  are  liable  for  anything  on  this  poli- 
22*]  cy.  *It  is  essential  to  the  validity  of 
every  contract  of  this  kind  that  an  account  be 
given  to  the  underwriters  of  every  material  fact 
which  enhances  the  risk.  This  account,  in 
other  words,  should  be  exact  and  complete, 
because  the  insurer  computes  his  risk  by  it. 
If,  therefore,  any  circumstances  be  suppressed 
or  concealed  which  the  insured  knows  to  exist 
and  which,  if  disclosed,  would  entitle  the  other 
party  to  demand  a  higher  premium,  the  con- 
tract is  void ;  for  every  intentional  conceal- 
ment of  circumstances  which  vary  the  risk  is 
regarded  as  a  fraud.  But  it  is  not  only  a 
fraudulent  concealment  or  misrepresentation 
that  will  vacate  a  policy.  If  a  representation 
be  made  from  oversight,  or  with  the  utmost 
good  faith,  and  without  any  design  to  impose; 
still,  if  it  be  of  a  material  fact,  and  not  true, 
there  is  an  end  to  the  policy.  There  is  no 
reason  why  the  same  rule  should  not  apply  to 
an  unintentional  concealment ;  nor  ought  it  to 
form  an  excuse  that  the  assured  knew  nothing 
of  the  fact  concealed.  He  is  supposed  and 
ought  to  know  every  thing  material  that  relates 
to  the  subject  of  insurance,  and  is  presumed  to 
be  in  a  situation  to  lay  before  the  underwriters 
every  matter  necessary  to  form  a  just  estimate 
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of  the  risk  he  is  about  to  assume.  The  prop- 
erty is  his,  and  by  a  moderate  degree  of  atten- 
tion he  might  obtain  every  necessary  informa- 
tion respecting  it.  If  he  does  not,  he  must  be 
deemed  guilty  of  negligence,  for  which  he 
alone  ought  to  suffer.  If  neither  of  the  parties 
know  of  a  circumstance  which  subsequent 
events  have  discovered  to  be  important,  the 
contract  is  founded  in  mutual  error,  in  which 
case  the  parties  cannot  be  said  to  have  assented 
to  it.  If  the  assured  had  known  the  circum- 
stances, he  would  not  have  effected  an  insur- 
ance at  all ;  or  would  have  disclosed  it  to  the 
underwriters,  who  would  have  declined  the 
risk  altogether,  or  have  asked  an  increase  of 
premium.  These  principles  accord  with  those 
which  are  laid  down  and  illustrated  by  Mr. 
Millar,  in  his  Laws  of  Insurance.  "Every 
instance  of  misrepresentation  and  conceal- 
ment," says  this  learned  author,  "however 
unintentional,  if  it  varies  the  risk  undertaken, 
in  the  minutest  particular,  from  that  under- 
stood, destroys  the  consent  of  parties,  and 
annuls  the  contract."  "It  implies  not  only 
mistake,  *but  mistake  founded  in  fault."  [*2o 
"  Culpa  lata,"  say  "equibarturdolo."  (Page  49.) 

It  remains  to  show  the  application  of  these 
principles  to  the  present  case  I  am  now  con- 
sidering. Whether,  in  virtue  of  the  abandon- 
ment at  Cadiz,  the  plaintiffs  be  entitled  to 
call  on  the  defendants  for  payment  of  their 
subscription  to  the  policy,  inasmuch  as  she 
was,  within  ten  days  thereafter,  and  before 
the  defendant  could  by  any  possiblity  have 
heard  of  the  abandonment,  seized  to  satisfy  a 
bottomry  bill  of  which  they  knew  nothing. 

The  insured,  before  an  indemnity  can  be 
demanded  of  an  underwriter  for  a  technical 
total  loss,  must  abandon  or  cede  to  him  all 
the  property  that  may  be  recovered  from 
shipwreck,  or  any  other  peril  enumerated  in 
the  policy.  In  virtue  of  this  abandonment, 
the  underwriter  is  entitled  to  the  property 
saved,  and  to  dispose  of  it  as  he  may  think 
proper.  But  if  the  property  thus  ceded  be 
withheld  from  any  other  cause  than  from  one 
of- the  perils  insured  against ;  or  if  he  cannot 
obtain  possession  for  any  other  reason  than  on 
account  of  such  peril,  he  ought  not  to  beheld 
to  pay  for  the  loss.  It  is  certainly  part  of  the 
contract,  that  in  case  of  abandonment,  the 
assurer  shall  have  the  property  saved  so  far  as 
his  insurance  extends  ;  and  if  this  right  be  de- 
feated by  any  act  of  the  assured,  or  by  any 
circumstance  not  within  the  perils  insured 
against,  and  not  known  to  the  underwriter,  he 
cannot,  without  manifest  injustice,  be  charge- 
able. In  this  case  the  property  was  kept  from 
the  defendants,  and  the  object  of  the  abandon- 
ment thus  defeated,  not  by  any  accident  within 
the  policy,  but  by  enforcing  a  mortgage  which 
existed  long  before  the  insurance  was  effected. 
It  cannot  be  pretended  that  the  defendants  as- 
sumed this  risk,  nor  that  they  would,  but  for 
a  very  large  premium,  have  exposed  them- 
selves to  it.  It  is  not  enough  that  the  plaintiff 
is  willing  to  credit  them  with  the  proceeds  of 
the  sale  under  the  sentence  of  the  Spanish 
tribunal,  which  were  applied  to  extinguish  the 
bond.  It  is  the  sale  itself  of  which  they  com- 
plain. No  one  can  say  that  a  compulsory  dis- 
position, in  a  foreign  port,  of  any  American 
vessel,  and  that  for  cash,  will  furnish  a  fair 
CAINES'  REPS.,  2. 


1804 


HENDKICKS  v.  JUDAH. 


23 


criterion  of  her  real  value ;    nor  is  it  probable 
that  the  defendants,  if  left  at  liberty,  as  they 
ought  to  have  been,  would  have  sold   her 
24*]  *in  a  way  which  could  not  but  be  at- 
tended with  great    sacrifice.       They    would 
probably  have  ordered  her  to  this  country,  or 
pursued  other  measures  to  make  the  most  of 
the  property.     This  reasoning  may  at  first  ap- 
pear more  applicable  to  an  insurance  on  the 
vessel,  but  I  have  not  thought  it  necessary  to 
make  any  distinction  ;    for,  on  the  principles 
on  which  I  proceed,  if  the  voyage  were  im- 
peded, or  finally  defeated,  by  occasion  of  the 
bottomry,  the  underwriters  or  freight  ought 
to  be  more  liable  than  those  on  the  ship.    But 
it  is  alleged,  that  it  being  determined  to  aban- 
don the  voyage  previous  to  any  proceeding  on 
the  bottomry,  and  the  underwriters  being  fixed 
by  such  abandonment,  it  is  of  no  importance 
what  became    of    the    property    afterwards. 
Without  examining  the  effect  of  an  abandon- 
ment of  a  voyage,  thus  declared  abroad  be- 
fore a  counsel,  and  without  any  communica- 
tion of  it  until  long  after  to  the  underwriters, 
I  think  it  has  been  already  shown  that  even  if 
the  abandonment  were  good,  yet  if  its  object, 
as  it  regarded  the  defendants,  were  defeated 
by  judicial  process  not  grounded  on  any  marine 
peril,  there  ought  to  be  no  recovery.      The 
want  of  funds,  I  am  satisfied,  was  a  mere  pre- 
tense to  break  up  the  voyage,  before  a  seizure 
took  place  under  the  bottomry.     It  is  incredi- 
ble that  in  such  a  city  as  Cadiz,  between  which 
and  New  York  there  is  is  a  constant  commer- 
cial intercourse,  it  should  not  be  practicable  to 
raise  funds  necessary  to  repair  the  Prosper ; 
but  if  such  difficulty  existed,  it  may  fairly  be 
imputed  to  the  owner's  inability  to  give  an 
adequate  security  on  the  vessel  in  consequence 
of  the  antecedent  hypothecation,  and  this  fur- 
nishes another  reason  for  not  rendering  the 
underwriters  liable.     But  for  this  obstacle,  no 
doubt,  money  would  have  been  raised.     My 
own  belief  is,  and  it  is  warranted  by  the  whole 
course  of  the  transaction,  that  no  idea  was  en- 
tertained of  abandoning  the  voyage  to  Algiers 
until  after  Williams  discovered  that  the  bot- 
tomry bill  was  in  Cadiz ;  and  that  to  avoid  an 
arrest  on  that  account,  he  contrived  to  put  a 
period  in  the  voyage,  pretending  that  no  funds 
were  to  be  had  to  pay  for  or  finish  the  repairs. 
How  could  this  be  possible  ?      Mr.  Terry,  the 
American  Consul,  had  already  paid  for  all  the 
repairs  which  had  been  put  on  previously  to 
her  being  blown  to  sea ;  and  it  is  very  evident 
that  when  she  was  thus  forced  out  of   the 
25*]  *bay  of  Cadiz,  she  was  preparing  to  go 
to  Algiers.      The  injury  she  sustained  at  thi> 
time  was  too  trifling  to  cause  any  delay,  and 
the  repairs  of  the  former  injuries  being  paid, 
I  regard  as  wholly    fictitious  the  difficulty 
about  funds.      I  neither  believe  it  real,  nor 
that  it  had  any  influence  in  terminating  the 
voyage.     My  opinion  therefore  is,  that  a  new 
trial  be  granted,  not,  however,  because   the 
damages  are  too  small,  but  because  the  plaint- 
iff is  not  entitled  to  recover  anything. 

In,  the  action,  on  the  ship  new  trial  granted.  In 
that  on  the  freight  refused. 

Reversed— 2  Cai.  Cas.,  110. 

Cited  in— 1  Johns.,  394 ;  2  Johns.,  325 ;  18  Johns., 
212 ;  6  Cow.,  510 ;  12  Wend.,  512 ;  15  Barb.,  53 ;  7  How. 
Pr.,  344 ;  3  Wood.  &  M.,  444. 
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HENDRICKS  v.  JUDAH. 

Discharge   in  Bankruptcy — Bent   Subsequently 
Accrued. 

If  house  be  taken  for  a  year  before  an  act  of 
bankruptcy,  and  the  bankrupt  continue  in  posses- 
sion afterwards,  he  is  not  discharged  from  the  sub- 
sequent rent  by  his  certificate.* 

Citations— Cullen's  Bank  Law,  84-126 ;  3  D.  &  E., 
544. 

A  CTION  on  the  case,  for  the  use  and  occu- 
11.  pation  of  a  house.  One  count  was  on  a 
parol  agreement  by  the  defendant  with  the 
plaintiff,  to  take  a  house  of  him,  which  the 
defendant  afterwards  refused  to  occupy,  or 
pay  the  rent  for.  The  other,  money  paid,  laid 
out,  and  expended,  to  the  use  of  the  defend- 
ant. A  verdict  having  been  rendered  for  the 
plaintiff,  the  question  of  his  right  to  recover 
was  reserved  for  the  opinion  of  the  court,  on 
a  case  which  was  shortly  this  : 

The  defendant  applied  to  a  Mrs.  Bowne  to 
rent  him  a  house  from  the  first  of  May,  1800, 
to  the  first  of  May,  1801.  This  she  refused  to 
do,  but  said  that  she  would  let  it  to  the  plaint- 
iff, who  might  underlet  it  to  the  defendant. 
This  was  accordingly  done.  In  September, 
1800,  the  defendant  became  a  bankrupt,  and 
duly  obtained  his  certificate,  but  the  plaintiff 
never  took  the  house  off  his  hands,  though  it 
was  for  the  most  part  unoccupied,  and  had, 
by  the  courtesy  of  the  defendant,  been  in  some 
degree  occupied  by  the  plaintiff,  who  paid  to 
Mrs.  Bowne  the  rent  for  three  quarters  due 
after  the  bankruptcy.  To  recover  this  the 
present  suit  was  instituted,  and  the  sole  ques- 
tion was,  whether  the  bankruptcy  in  Septem- 
ber, and  certificate  thereon,  was  a  discharge 
from  the  subsequent  rent. 

Mr.  Riggs  for  the  plaintiff.  Under  the  cir- 
cumstances of  this  case,  the  plaintiff  may  per- 

*  Where  the  cause  of  action  entirely  arises  after 
an  act  of  bankruptcy,  a  certificate  is  not  a  bar. 
Therefore,  the  certificate  of  a  bankrupt  indorser  on 
a  bill  or  note  is  not  a  bar  to  an  action  by  his  indorsee 
who  has  taken  up  the  security  subsequently  to  the 
act  on  which  the  commission  issued.  See  Bamford 
v.  Burrell,  2  Bos.  &  Pull.,  1.  So  the  discharge  of  an 
insolvent  does  not  exonerate  from  the  demand  of 
his  bail,  who  were  fixed  previously  to  its  being  ob- 
tained, and  pay  the  money  afterward.  Buel  v.  Gor- 
don, 6  Johns.  Rep.,  126.  On  the  same  principles  de- 
mands by  obligees,  on  bonds  conditioned  to  save 
harmless,  if  damnified,  may  be  enforced  notwith- 
standing a  certificate  posterior  to  their  date,  if  the 
contingency  of  injury  do  not  arise  till  after  the 
act  of  bankruptcy;  oMtcr,  when  the  bond  is  to  pay 
absolutely  on  a  certain  day,  or  is  previously  for- 
feited. Toussaint  v.  Martinant,  2  D.  &  E.,  100 ;  Mar- 
tin v.  Court,  lh.,  640 ;  Hodgson  v.  Bell,  7  D.  &  E.,  97. 
So  under  our  Insolvent  Law,  though  the  forfeiture 
be  merely  that  of  not  procuring  a  conveyance  of  a 
certain  specific  number  of  acres  of  land,  for  which 
the  obligor  had  received  payment.  Clinton  &  Nor- 
ton v.  Hart,  1  Johns.  Rep.,  375.  It  has  by  a  late  de- 
cision been  ruled,  that  a  certificate  of  a  bankrupt 
does  not  discharge  from  a  judgment  subsequently 
entered  on  a  cognovit  given  before  the  certificate, 
the  cognovit  being,  as  it  is  said,  a  mere  acknowledg- 
ment of  damages.  Wyborne  v.  Ross,  2  Taun.,  68. 
Altter.  where  the  judgment  is  before  the  discharge, 
though  the  costs  be  taxed  afterwards,  and  arise  on 
a  judgment  of  mm  pros.  Hart  v.  Mead,  5  D.  &  E., 
365.  The  principle  of  the  last  decision  governs  in 
cases  under  our  Insolvent  Law,  a  discharge  accord- 
ing to  which  will  exonerate  from  costs  subsequent- 
ly ascertained  on  a  judgment  previously  rendered. 
( Warne  v.  Constant,  5  Johns.  Rep..  133) ;  though  it 
be  only  a  rum  pros.  Thomas  v.  Striker,  lh.,  136  n.  a.; 
but  see  the  next  note  and  cases  there. 
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baps  be  considered  as  a  surety  for  the  defend- 
ant paying  the  debt  after  the  bankruptcy  of 
the  principal.  In  this  point  of  view,  the  very 
cause  of  action  would  be  subsequent.  But 
taking  it  simply  as  a  matter  between  landlord 
and  tenant,  it  is  a  general  proposition,  that  the 
latter  does  not  become  a  debtor  to  the  former, 
26*]  in  a  sense  *that  would  make  bankruptcy 
a  discharge,  until  after  the  rent  falls  due.  If  it 
be  quarterly,  then  at  the  expiration  of  each  quar- 
ter ;  if  annually,  then  at  the  end  of  the  year. 
This  principle  will  be  found  in  Cullen's  Bank- 
rupt Law,  126,  in  Mills  v.  Auriol  (1  H.  Black., 
438,)  and  Nashv.  TaOock  (2  H.  Black.,  319). 
The  tendency  of  the  cases  is  to  settle  this  point, 
as  between  landlord  and  tenant,  because  a  de- 
mand for  rent,  which  was  not  payable  antece- 
dent to  a  bankruptcy,  cannot  be  proved  under 
the  commission.  If,  therefore,  it  cannot  be 
proved,  it  cannot  be  barred,1  and  the  bankrupt 
continues  liable  notwithstanding  his  certificate, 
which  has  only  a  retrospective  and  not  a  pro- 
spective view.  But  there  is  a  special  count  on 
a  parol  agreement  to  use,  occupy,  and  pay,  al- 
leging damages  by  a  breach  in  refusing ;  sure- 
ly, a  previous  bankruptcy  is  not  a  bar  to  a  re- 
covery in  an  action  sounding  in  damages  to  be 
subsequently  assessed. 

Mr.  Troup,  contra.  As  the  defendant  rented 
from  the  plaintiff,  it  is  a  question  merely  be- 
tween landlord  and  tenant.  An  underleting 
can  never  change  the  mesne  tenant, into  a  sur- 
ety. It  is  settled  that  to  an  action  of  debt  on 
a  lease,  brought  after  a  bankruptcy,  for  rent 
subsequently  accrued,  the  certificate  is  a  bar, 
nay,  even  it  be  on  the  implied  covenant  in  the 
reddendum.*  A  distinction,  however,  has  in 
the  English  books  been  taken,  where  the  suit 
is  on  an  express  covenant  to  pay,  in  which  case 
it  is  said  the  bankruptcy  is  not  a  discharge. 
(1  Saund.,  241 ;  4  D.  &  E.,  94  ;  1  H.  Black., 
433.)  The  reasoning,  however,  on  which  the 
rule  is  established  m  the  first  cases,  would 
equally  apply  to  the  last,  for  the  bankrupt  is 
as  much  devested  of  the  possession  in  this  as 
in  others.  The  effect  of  the  statute  is  compul- 
sory upon  him,  and  he  is  disabled  by  the  act 
of  the  law  ;  his  immediate  inability,  therefore, 
ought  alone  to  be  looked  at,  and  not  the  re- 
mote consequence  of  an  agreement,  made  con- 
cerning land,  of  which  he  is  devested.  "  It 
were  infinite,"  says  the  quaint  language  of  Lord 
Bacon  (Bac.  Law  Tracts,  35),  "  for  the  law  to 
judge  the  causes  of  causes,  and  their  impulses 
one  of  another,  therefore  it  contenteth  itself  with 
the  immediate  causes,  and  judgeth  of  acts  by 

1.— This  position,  though  generally  laid  down,  is 
not  strictly  correct.  It  seems  that  there  are  cir- 
umstances  under  which  a  demand  will  be  barred  by 
a  certificate,  though  the  amount  cannot  be  proved. 
Thus,  if  there  be  a  mere  cause  of  action  antecedent 
to  the  act  of  bankruptcy,  for  which  a  suit  is  pre- 
viously instituted,  the  verdict  subsequently  ob- 
tained, with  the  costs,  will  be  barred,  but  the  costs 
themselves  cannot  be  proved.  Ex-parte  Hill,  ll 
Ves.  Jun.,  646.  Whether  in  such  a  case  the  verdict 
which  was  prior  to  the  bankruptcy  be,  by  a  judg- 
ment posteriorly  entered  up,  rendered  a  provable 
debt,  is,  perhaps,  rather  doubtful.  See  Ex-parte 
Charles,  14  East,  197,  and  Willet  v.  Pringle,  2  N.  R., 
130,  where,  as  well  as  in  Ex-Parte  Hill,  the  old  cases 
on  this  point  are  examined. 

2.— That  is,  because  it  is  payable  out  of  the  land, 
and  not  on  account  of  it.  The  action  is  founded  not 
merely  on  the  terms  of  the  demise,  but  on  the  en- 
joyment of  the  tenant.  Co.  I, in..  142,  a.,  and 
Lord  Mansfield  in  Wadham  v.  Marlowe. 
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that,  without  looking  to  any  further  degree.  If 
any  annuity  be  gr&nted,  pro  concilia  impendendo, 
and  the  grantee  commit  treason,  whereby  he 
is  imprisoned,  so  that  the  grantor  *can-  [*27 
not  have  access  to  him  for  his  counsel,  never- 
theless the  annuity  is  not  determined  by  this 
nonfeasance,  yet  it  was  the  grantee's  own  de- 
fault to  omit  the  treason,  whereby  the  im- 
prisonment grew  ;  but  the  law  looked  not  so 
far,  but  excuseth  him,  because  the  not  giving 
counsel  was  compulsory,  and  not  voluntary,  in 
regard  to  the  imprisonment."  So  here,  the 
law  has,  against  the  consent  and  will  of  the  de- 
fendant, deprived  him  of  the  means  of  per- 
forming his  promise  ;  and  shall  he  be  held  to 
it,  when  the  very  consideration  is  taken  out  of 
his  hands?  In  Mayor  v.  Stewait,  Yates,  J., 
says,  "  As  the  act  devests  him  of  his  whole  es- 
tate, and  renders  him  absolutely  incapable  of 
performing  his  covenant,  it  would  be  a  hard- 
ship upon  him  if  he  should  remain  still  liable 
to  it,  when  he  is  disabled  by  the  act  of  parlia- 
ment from  performance  "  By  act  of  law,  the 
very  consideration  is  taken  away,  and,  there- 
fore, for  want  of  one,  the  action  is  not  main- 
tainable. As  to  its  sounding  in  damages,  so 
does  a  suit  on  a  promissory  note,  and  yet  it  is 
discharged  by  a  certificate  ;  for  the  debt  upon 
it  might  be  proved,  and  why  not  this  ;  as  it 
was  a  demand  growing  before  the  commis- 
sion, a  plain  debitum  in  presenli  solvendum  in 
futuro. 

Mr.  Riggs,  in  reply.  The  continued  use  and 
!  occupation,  after  the  bankruptcy,  creates  the 

consideration  for  the  rent  demanded.  The 
I  cases  cited  proceed  on  this  ground  :  if  the  as- 
i  signees  take  possession  under  a  lease,  the  bank- 
I  rupt  is  exonerated,  because  they  are  liable ; 
I  but  if  they  do  not,  then  he  continues  responsi- 
i  ble  ;  and  even  if  they  do,  he  is  not  discharged 
I  from  an  express  covenant,  because  bankruptcy 
i  does  not  dissolve  the  contract.3  But  here  the 
I  contract  exists,4  and  the  defendant  has  had  a 

full  consideration  by  enjoying  under  it. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
i  court : 

The  only  ground  which  a  certificated  bank- 
rupt can  expect  to  be  exonerated  from  a  de- 
mand of  this  kind,  is  the  hardship  of  continu- 
ing liable  after  a  surrender  of  all  his  estate, 
and  among  the  rest,  this  very  property,  to  as- 
j  signees  for  the  benefit  of  all  his  creditors  ;  but 
j  is  this  the  fact  ?    It  does  not  appear  by  the 
!  case.  We  well  know  that  a  house  of  this  kind, 

3.— Therefore  if  an  annuity  be  granted  by  deed  in 
which  there  is  a  covenant  to  pay  as  it  becomes  due, 
and  the  annuity  be  also  secured  by  a  bond,  an  action 
may  be  maintained  on  the  covenant,  for  arrears  ac- 
crued subsequent  to  the  bankruptcy,  though  the 
bond  was  forfeited  before.  Cotterell  v.  Hooke. 
Doug.,  97.  For  a  statute  which  vests  the  estates  of 
debtors  in  assignees,  does  not  discharge  the  debtor 
from  an  express  covenant,  which  is  collateral  to  the 
land.  Hornby  v.  Houlditch,  And.,  40;  Lansing  v. 
Pendergrast,  9  Johns.  Rep.,  127. 

4.— Therefore  assumpzit  will  lie  against  a  bank- 
rupt lessee  from  year  to  year  upon  his  agreement 
to  pay  rent  during  tenancy,  notwithstanding  the 
occupation  by  his  assignees  for  part  of  the  time 
during  which  the  rent  accrued.  Boot  v.  Wilson,  8 
East,  311.  But  debt  will  not  lie  on  the  redden  dum  of 
a  lease  for  rent  accruing  after  the  commissioners' 
assignment,  the  consent  of  the  lessor  to  it  being 
virtually  included  in  the  act  of  parliament.  Wad- 
ham  v.  Marlowe,  8  East,  314,  n. 
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•on  so  short  a  lease,  is  not  worth  more  than  the 
rent  reserved,  and  (notwithstanding  the  gen- 
«ralty  of  the  assignment)  is  not  taken  posses- 
28*J  sion  of  by  the  *assignees.1  It  continues 
in  the  bankrupt's  occupation,  and  if  so,  as  we 
must  presume  was  the  case  here,  such  being 
the  usual  course  of  things,  and  the  contrary 
not  being  found,  upon  what  pretense  can  he 
ask  an  exemption  from  this  suit  ?  He,  and 
not  his  creditors,  have  derived  a  benefit  from 
this  property  since  his  bankruptcy.  There- 
fore he,  and  not  the  estate  assigned,  should  be 
burdened  with  the  rent.  Qui  sentit  commodum, 
^entire  debet  el  onus. 

It  may  be  subjoined  that  the  debt  being  con- 
tingent, for  in  case  of  eviction  nothing  would 
have  been  due,  proof  of  it  would  not  have 
been  admitted  under  the  commission,  and 
therefore,  unless  there  remain  a  liability  in  the 
defendant,  the  plaintiff  will  be  without  rem- 
edy.  (Cullen's  Bank  Law,  84-126,  3  D.  &  E. 
544). 2  We  mean,  however,  to  be  understood 
as  determining  this  cause  more  particularly  on 
the  ground  of  the  defendants  occupying  the 
premises  after  his  discharge,  than  on  any  other, 
and  of  the  total  want  of  proof  that  the  assign- 
ees ever  took  possession  of  them.  Judgment 
must  be  entered  on  the  verdict,  as  found  by 
the  jury.3 

Postea  to  tJie  plaintiff. 
Cited  in— 11  Bank.  Reg.,  «7 ;  18  Bank.  Reg.,  559. 


LIVINGSTON 

V. 

THE    COLUMBIAN    INSURANCE    COM- 
PANY. 

Struck  Jury —  When  Granted. 

A  struck  jury  will  not  be  granted  without  affida- 
vit, though  the  opposite  side  make  no  objection  and 
.acknowledge  service  of  the  motion. 

MR.  BOGERT,  in  behalf  of  the  defendants, 
moved  for  a  struck  jury  in  this  cause,  on 
an  acknowledgment  from  the  attorney  of  the 
plaintiff  of  service  of  notice  of  the  motion, 
but  this  was  not  accompanied  with  any  affida- 
vit of  the  importance  or  intricacy  of  the 
•cause. 

Per  Cwiam.    The  court    ought  to  be  sat- 

1. — In  which  case  they  are  liable  for  the  rent  ac- 
cruing subsequently  to  the  bankruptcy.  Bourdillon 
v.  Dalton  ct  at.,  1  Esp.  Rep.,  233. 

2. — A  discharge  under  the  Insolvent  Act  is  no  bar 
to  an  action  on  an  express  covenant  to  pay  rent, 
brought  to  recover  rent  accruing  subsequent  to  the 
insolvent's  discharge.  9  J.  R.,  12t.  And,  generally, 
if  the  creditor,  at  the  time  of  the  assignment  by  the 
insolvent  debtor,  has  not  a  certain  debt  due  or  ow- 
ing (although  it  may  not  be  then  payable),  so  as  to 
entitle  him  to  a  dividend  of  the  insolvent's  effects, 
he  will  not  be  barred  by  the  discharge.  Mechanics 
and  Fanners'  Bank  v.  Capron,  15  J.  R.,  467;  Frost  v. 
Carter,  1  Johns.  Cas.,  73 ;  Buel  v.  Gordon,  6  J.  R., 
136 ;  Andrews  v.  Waring,  30  RL,  153.  But  now  the 
discharge  exonerates  from  liability  incurred  by 
making  or  indorsing  any  promissory  note  or  bill  of 
exchange,  or  in  consequence  of  the  payment,  by 
any  party  thereto,  of  the  money  secured  thereby. 
See  2  Rev.  Stat.,  p.  33,  par.  31. 

3. — See  Van  Raugh  v.  Van  Arsdaln,  3  Caines'  Rep., 
154,  n. 
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isfied  that  the  cause  is  either  intricate  or  im- 
portant4, and  that  by  affidavit. 

N.  B.  The  court  seemed  inclined  against 
the  granting  of  struck  juries,  as  a  matter  of 
course,  on  a  mere  formal  affidavit. 

Cited  in— 11  Wend.,  644 ;  11  Abb-  Pr.,  359 :  2  Rob., 
649 
See  S.  C.,  Col.  &  Cai.,  339. 


STRONG  ET  AL.  v.  SMITH. 

Trespass — Justification,  Title —  Waver  of  Plea  of 
Generad  Issue. 

If  a  defendant,  before  a  justice,  rely,  in  an  action 
of  trespass,  on  his  title,  he  confesses  the  trespass, 
and  cannot,  on  moving  the  cause  into  this  court, 
plead  the  general  issue. 

Citation— 1  Rev.  Laws,  491,  494. 

THIS  was  an  action  of  trespass  commenced 
before  a  justice  of  the  peace  in  the  County 
of  Suffolk,  under  the  "Act  for  the  more  speedy 
recovery  of  debts  to  the  value  or  twenty-five 
dollars."  (1  Rev.  Laws,  491.)  The  defendant 
justified  under  a  plea  of  title.  Upon  this, 
proceedings  were  stayed  before  the  justice  pur- 
suant to  the  tenth  section  of  the  act.  (Ibid., 
494) ;  and  *the  action  prosecuted  before"  [*29 
the  Court  of  Common  Pleas  ;  from  thence  the 
defendant  removed  it  by  Jiabeaa  ccrrpus  into 
this  court,  where  he  pleaded,  1st.  The  general 
issue ;  2d.  That  the  closes  mentioned  in  the 
declaration,  were  the  freehold  of  the  trustees 
of  the  freeholders  and  commonalty  of  the 
town  of  Huntingdon,  and  that  by  their  com- 
mand and  direction,  he  entered ;  3d.  That  the 
trustees  of  the  freeholders  of  the  town  of  Hunt- 
ington  were  seized  of  the  premises,  and  grant- 
ed him  a  lease  for  a  year,  by  virtue  of  which 
he  entered  and  was  possessed  until  the  plaint- 
iffs, by  color  of  title,  turned  him  out,  on  whom 
he  again  entered,  and  committed  the  trespasses 
complained  of. 

A  suggestion  of  these  circumstances,  ac- 
cording to  an  intimation  on  a  former  day 
given  by  the  court,  having  been  entered  on  the 
record,  an  application  was  now  made  to  com- 
pel the  defendant  to  strike  out  his  plea  of 
the  general  issue,  and  rely  on  his  title  only. 

Mr.  Rigffs,  for  the  plaintiff.  The  justifica- 
tion by  way  of  title  is  an  admission  of  the 
trespass.  It  is  only  on  the  strength  of  this  ad- 
mission that  the  defendant  has  been  able  to 
take  the  cause  from  the  jurisdiction  before 
which  it  was  originally  brought.  He  can  never, 
therefore,  be  now  permitted  to  contradict  what 
he  has  thus  conceded. 

Mr.  Sanford,  contra.  The  tenth  section 
confines  the  reliance  on  title  alone  to  the  Com- 
mon Pleas.  There  is  not  a  word  of  this  court ; 
when,  therefore,  the  suit  is  removed  here,  it  is 
to  be  prosecuted  according  to  the  rules  and 
practice  of  the  tribunal  before  which  it  is 
brought,  in  the  same  manner  as  any  other  ac- 
tion originating  here. 

Mr.  Riggs,  in  reply.  The  intent  of  the  stat- 
ute was  to  confine  actions  for  trifiing  damages 
to  the  inferior  court ;  in  the  Common  Pleas, 
the  production  of  the  defendant's  plea  count- 
ersigned by  the  justice,  would  have  been  con- 

4.— Vide  ante,  Vol.  I.,  p.  498;  Spencer  v.  Sampson, 
Foot  v.  Croswell. 

301 


29 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1804 


elusive  against  the  general  issue.  The  same 
reason  applies  now.  Under  the  statute  the  de- 
fendant has  a  right  to  elect,  either  to  rest  on 
his  innocence,  or  insist  on  his  title.  Having 
made  his  election,  he  cannot  vary  the  right 
given  by  this  election  to  the  plaintiff  of  con- 
sidering the  trespass  admitted.  The  delay 
alone  is  against  it.  A  witness  may  die.  But 
we  ground  ourselves  on  the  spirit  and  object 
of  the  act. 

Per  Curiam.  The  construction  of  the  act 
no  doubt  is,  that  when  a  defendant,  sued  for  a 
3O*]  trespass  before  a  justice,  relies*  *on  his 
title,  he  admits  the  trespass.  But  lest  the  title 
should  be  in  a  third  person,  the  act  gives  him 
a  right  to  show  that  also.  Either  one  or  the 
other  acknowledges  the  trespass.  To  this,  as 
the  whole  matter  appears  on  the  record,  it 
would  not  be  permitted  the  defendant  on  the 
trial  at  Nisi  Prius  to  say  the  contrary,  nor 
would  the  plaintiff  be  called  on  to  prove  the 
trespass  done.  The  general  issue,  then,  is 
perfectly  nugatory,  and  must  be  struck  out, 
but  not  with  costs.1 

SPENCER,  J.,  dissentient. 

Distinguished— 12  Wend.,  207. 
Explained— 7  Johns.,  277. 

Cited  in— 7  Cow.,  347;  11  Wend.,  644;  16  Wend., 
671. 
See  S.  C.,  Col.  &  Cai.,  340. 

Motion  granted  without  costs. 


ROOSEVELT  v.  KEMPER. 

Inquest — Setting  Aside — Costs. 

Affidavit  of  merits  sufficient  to  set  aside  an  in- 
quest taken  at  the  circuit,  and  with  costs. 

THE  plaintiff  had  in  this  cause  taken  an  in- 
quest at  the  last  circuit,  the  judge  laying 
it  down  as  a  general  rule,  that  any  party  might 
take  an  inquest,  but  at  his  peril. 

Mr.  Harison  moved  to  set  aside  the  inquest 
on  a  simple  affidavit  of  merits. 

Per  Curiam.  Whenever  an  inquest  is  taken, 
it  is  at  the  risk  of  the  plaintiff ;  and  on  such 
an  affidavit  as  the  present  must  be  set  aside 
with  costs.2 

N.  B.  The  court  seemed  intimate  that  coun- 
ter depositions  of  a  want  of  merits  could  not 
be  received,  as  it  would  be  trying  a  cause  on 
affidavits. 


Cited  in— 15  How.  Pr.,  202. 

1. — See  the  same  effect,  Brotherton  v.  Wright,  15 
Wend.,  237 ;  Marsh  v.  Berry,  7  Cow.,  344.  But  now, 
by  section  55  of  the  Code  of  P.,  the  defendant,  in  a 
justice's  court  may,  either  with  or  without  other 
matter  of  defense,  set  forth  in  his  answer  any 
matter  showing  that  such  title  will  come  in  ques- 
tion. 

2.— But  for  the  present  practice,  see  12th  General 
Rule  of  Supreme  Court. 
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GRACIEc.  BOWNE, 

Marine   Insurance  —  On    Good* — By   Weight — 
Standard  of  Weight. 

In  a  policy  effected  in  New  York  upon  goods  at 
twelve  cents  per  pound,  the  weight  will  be  deter- 
mined by  the  English  standard,  though  the  invoice 
specify  the  weight  to  be  French. 

THIS  was  an  action  on  a  policy  of  insurance 
on  coffee,  part  of  the  cargo  of  the  ship 
Arethusa,  from  Jeremie,  in  the  West  Indies,  to 
Baltimore,  or  New   York,  valued  at  twenty 
cents  per  pound. 

By  the  bill  of  lading  the  coffee  was  to  be 
delivered  at  Baltimore,  paying  two  cents  per 
pound  freight,  a  note  in  the  margin  declaring 
"that  the  freight  was  to  be  calculated  and 
paid  on  the  'weight  of  the  custom-house  at 
Baltimore.'" 

The  only  matter  in  contest  at  the  trial  was, 
whether  the  coffee  being  estimated  at  twenty- 
five  cents  per  pound,  in  the  policy,  the  loss 
should  be  calculated  on  the  English  or  French 
weight. 

It  appeared  in  evidence,  that  the  standard 
difference  between  English  and  French  weight 
is  eight  per  cent.,  108  pounds  English  making 
100  pounds  French. 

That  in  Baltimore,  it  is  established  custom, 
in  cases  *of  valued  policies  on  goods  by  [*3 1 
weight,  to  bring  the  foreign  into  English,  by 
adding  or  subtracting  from  it  according  to  the 
standard ;  it  being  always  understood,  unless 
the  contrary  is  expressed,  that  the  English 
weight  is  the  quantity  actually  insured;  to 
bring  French  into  which,  eight  per  cent,  is 
there  added  to  the  French.  That  in  the  city  of 
New  York  there  is  no  such  usage.  That  in 
paying  the  freight,  when  the  contract  is  for  so 
much  per  cent.,  the  New  York  merchants  are 
governed  by  the  actual  weight  there,  without 
regard  to  the  foreign  weight,  expressed  either 
in  the  bill  of  lading  or  invoice.  That  in  truth, 
the  difference  between  French  and  English 
weight  varies  from  one  to  eight  per  cent.,  ac- 
cording as  the  shipment  is  from  different 
houses,  but  that  the  medium  is  five  per  cent. 

On  these  facts  a  verdict  for  the  plaintiff  was 
taken  by  consent  for  $1,187.50,  to  stand,  if  the 
opinion  of  the  court  should  be,  that  the  stand- 
ard difference  between  French  and  English 
weight  was  to  be  the  rule  of  calculation:  to  be 
reduced  however,  to  $589.80,  if  the  medium 
difference  was  to  govern  ;  and  should  they  de- 
termine that  the  French  weight  ought  to  pre- 
vail, then  to  be  entered  for  $259.08. 

Messrs.  Hamilton  and  Hoffman,  for  the  plaint- 
iff. All  contracts  are  to  be  expounded  ac- 
cording to  the  interpretation  the  words  will 
bear  in  the  country  where  entered  into.  This 
is  a  valued  insurance,  and  the  valuation  for  no 
other  reason  than  to  prevent  all  reference  to  the 
invoice,  which  an  open  policv  might  induce. 
In  contracts  for  freight,  the  American  accep- 
tation of  pound  is  resorted  to.  So  it  must  be 
here,  and  the  standard  difference  ought  to 
govern,  because  it  is  the  more  certain  and  uni- 
form. Otherwise  there  will  be  one  rule  for 
estimating  against  underwriters  a  claim  for  a 
loss,  and  another  against  the  underwritten  for 
a  demand  due  on  the  freight.  In  Baltimore, 
our  principle  is  allowed,  and,  to  exclude  it 
the  insurer  ought  to  show  a  contrary  usage. 
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Messrs.  Harrison  and  Pendleton,  contra.  A 
contract  is  not  always  to  be  interpreted  accord- 
ing to  the  language  of  the  lex  loci.  It  may,  as 
here,  refer  to  other  countries.  The  policy 
attached  in  a  foreign  court,  and  supposing  a 
total  loss,  the  invoice  must  have  been  referred 
to.  It  is  only  in  case  of  arrival  that  the  weight 
32*]  can  be  ascertained  here  without  *such  a 
resort,  and  the  very  nature  of  insurance  is 
against  the  contemplation  of  safety.  The  bill 
of  lading  is  a  strong  argument  for  rejecting 
the  standard  difference.  When  that  is  to  gov- 
ern, it  is  expressed  ;  ergo,vrhen  not  so  specified, 
the  French  is  to  regulate  ;  more  particularly 
so,  as  the  bill  of  lading  is  framed  with  a  view 
to  a  safe  arrival,  contrary  to  the  motives  of 
insurance.  If,  however,  any  reference  is  to  be 
made  to  the  English  weight,  the  medium  dif- 
ference ought  to  prevail,  as  being  more  conso- 
nant to  equitable  justice,  and  equally  certain, 
for  the  jury  have  settled  it  at  five  per  cent. 

Mr.  Hamilton,  in  reply.  When  a  contract 
made  in  one  country  is  to  be  executed  abroad, 
then  the  foreign  parts  are  adverted  to  ;  but 
though  the  subject  be  abroad,  if  it  be  to  be  car- 
ried into  effect  where  made,  the  lex  loci  contrac- 
tus,  the  law  of  the  place  is  to  govern.  The 
word  "cents"  is  used  in  the  policy;  this  proves 
it  to  be  confined  to  this  spot,  and  the  pounds 
like  the  money,  referable  to  the  United  States. 
The  policy,  too,  was  underwritten  without  the 
information  of  the  invoice;  it  must,  therefore, 
be  thrown  out  of  the  question,  as  the  insurance 
can  be  interpreted  only  according  to  the 
knowledge  of  the  parties,  which  never  extend- 
ed to  the  wording  a  paper  made  in  Jeremie. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  only  question  arising  in  this  cause  is, 
whether  the  weight  of  the  articles  insured 
is  to  be  considered  French  or  American  ? 

The  difference  between  them  as  stated,  and 
admitted  by  the  case,  is  agreeable  to  be  the 
standard,  eight  per  cent.,  that  is  to  say,  eight 
per  cent,  is  added  to  the  American  on  the 
French  weight,  to  ascertain  the  weight  accord- 
ing to  our  standard. 

In  the  construction  of  policies  of  insurance, 
the  intention  of  the  parties  is  to  be  sought  from 
the  circumstances  attending  the  transaction, 
and  the  usage  of  the  trade. 

This  policy  was  subscribed  in  New  York, 
and  it  appears  to  us  that  the  parties  could  have 
had  reference  to  no  other  weight  than  that  of 
the  country  where  the  insurance  was  effected. 
If  other  circumstances  were  wanted  to  mani- 
fest such  intention,  they  might  be  found  in  the 
use  of  the  currency  of  this  country  in  making 
the  valuation.  In  contracts  here,  referring  to 
weight  or  currency  generally,  it  appears 
33*]  to*  us,  that  to  intend  any  other  than 
those  in  use  here  would  be  doing  violence  to 
the  intention  of  parties. 

It  is  stated  in  the  case  that  in  paying  freight 
where  the  contract  is  so  much  per  Ib. ,  it  is  the 
usage  in  the  city  of  New  York  to  be  governed 
by  the  actual  weight,  without  regard  to  the 
foreign  weight  expressed  in  the  bill  of  lading, 
but  in  cases  like  the  present,  there  is  no  usage 
in  New  York. 

We  think  the  usage  and  the  reason  of  it,  as 
CAINES'  REPS.,  2. 


respects  freight,  applicable  to  the  present 
case. 

In  Baltimore  it  is  stated  that  there  is  a  usage 
in  cases  like  the  present,  and  that  there  the 
weight  is  ascertained  by  adding  eight  per  cent, 
to  the  French. 

On  the  argument  it  was  contended,  for  the 
defendants,  that  in  consequence  of  prior  in- 
surances, the  plaintiff  was  not  entitled  to 
recover  beyond  the  premium  ;  it  was  answered 
that  the  object  of  the  plaintiff  was  to  recover 
the  profits  on  the  cargo. 

The  agreement  of  the  parties  to  to  case  be- 
fore the  court,  supersedes  the  necessity  of  any 
examination  on  this  point. 

It  is  expressly  agreed,  that  if  the  court 
should  be  of  opinion  that  the  difference  be- 
tween French  and  English  weight,  as  estab- 
lished by  the  legal  standard,  shall  be  the  rule 
or  guide,  then  the  verdict  to  stand. 

We  are,  therefore,  of  opinion  that  in  judg- 
ment of  law,  the  parties  intended  American 
weight ;  and,  that  in  ascertaining  that  the 
standard  difference  eight  per  cent,  ought  to  be 
added  to  the  weight  in  the  bill  of  lading,  and 
that  the  plaintiff  is  entitled  to  his  judgment 
accordingly. 

Judgment  for  tJie  plaintiff  according  to  tfie 
standard  difference. 


BROWN,  assignee  of  DAWSON,  a  Bankrupt,. 

v. 
CUMING. 

Action  by  Assignees — Money  due    Bankrupt — 
Set-off — Unliquidated  Debt. 

In  an  action  by  assignees  of  a  bankrupt  for  money 
due  their  bankrupt  as  supercargo  of  a  ship,  the  de- 
fendant cannot  set  off  a  claim  against  the  bankrupt 
for  not  keeping  his  vessel  fully  insured,  the  same 
being  then  unliquidated. 

Citations— State  Laws,  Vol.  I.,  p.  437 ;  1  Atk.,  328 ; 
1  Bl.,  394 ;  Cowp.,  56 ;  6  D.  &  E.,  488. 

A  SSUMPSIT  by  the  assignees  of  a  bankrupt 
J\-  for  work  and  labor,  care  and  diligence, 
about  the  defendant's  business,  with  a  count 
for  money  had  and  received. 

The  circumstances  of  the  case  were  simply 
these  :  The  bankrupt  had  been  supercargo 
of  a  vessel  belonging  to  the  defendant,  on  a 
voyage  from  St.  Croix  to  Philadelphia,  and 
from  thence  to  Amsterdam,  with  orders  to 
keep  the  ship  fully  insured.  He,  in  the  course 
of  her  voyage,  advanced  money  for  repairs, 
and  also  for  prosecuting  a  claim  for  her  re- 
covery, which  he  interposed  on  her  being  cap- 
tured and  carried  into  a  British  port.  The 
vessel,  however,  though  insured  for  $10,000, 
was  not  covered  for  the  amount  of  the 
*repairs,  and  the  sum  which  she  thus  [*34 
stood  short  insured,  the  defendant  claimed  a 
ri^ht  to  set  off. '  Whether  he  was  entitled  to 
this  or  not,  was  the  only  question. 

1. — By  the  common  law,  claims  arising  out  of,  or 
connected  with,  the  plaintiff's  demand,  are  the  only 
object  of  set-off.  These  it  seems  incumbent  on  the 
defendant  to  urge,  if  not  by  plea,  at  least  by  way  of 
evidence  in  mitigation  of  damages.  Therefore, 
where  an  action  was  brought  for  the  recovery  of 
commissions  due  to  the  plaintiff  on  shipping  a  car- 
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Mr.  Hamilton,  for  the  defendant.  Wherever 
there  is  a  particular  individual  agency,  all 
omissions,  relating  to  the  subject  matter, 
which  induce  loss,  are  objects  of  set-off. 
Where  a  party  omits  to  insure,  he  becomes  an 
insurer.  This  right  we  contend  for,  is  in  a 
more  emphatical  degree  to  be  insisted  on  in 
this  case,  which  arises  under  the  bankrupt 
laws,  because  they  admit  of  a  more  liberal 
set-off  than  any  other,  by  extending  it  to  all 
cases  of  mutual  credit.  (1  Cooke's  B.  L.,  569 ; 
Ex-parte  Deeze,  1  Atk. ,  228.  So  in  the  case  of 
£mith  v.  De  Sylva,  Cowp.,  469.  )l 

Mr.  Riggs,  contra.  Two  points  may  be 
made :  1st.  Whether  the  demand  of  the  de- 
fendant can  be  set  off  under  the  general  stat- 
ute? (1  Rev.  Laws  of  N.  Y.,  347.)  If  not, 
2.  Whether  under  the  bankrupt  law  of  the 
United  States  ?  As  to  the  first  point,  there 
must  be  mutual  debts ;  debts  mutually  due  at 
the  commencement  of  the  action.  (Montagu 
on  Set-off,  17.)2  The  demand  of  the  defend- 
ant must  be  a  debt,  certain  and  liquidated  ; 
for  uncertain  or  unliquidated  damages  cannot 
be  set  off.  It  must  be  such  a  claim  that  for 
it  indebitatus  assumpxit  will  lie.  (Freeman  v. 
Hyett,  1  Black  Rep.,  394 ;3  Hmclett  v.  Sti-ick- 
land,  Cowp.,  56.)  Therefore,  uncertain  dam- 
ages, requiring  the  intervention  of  a  jury,  do 
not  admit  of  set-off.  ( Weigatt  v.  Waters,  6  D. 
&  E.,  488.)  Here,  had  the  defendant  sued,  it 
could  not  have  been  by  indebitatus  assumpsit, 
but  by  a  special  action  on  the  case,  sounding 
in  tort,  and  bottomed  on  negligence,  in  which 
the  plea  would  have  been  not  guilty.  (Han- 
cock v.  Enticistle,  3  D.  &  E.,  434.)  Suppose 
the  case  of  a  claim  for  demurrage,  and  the 
sum  not  fixed  in  the  charter-party,  could  it  be 
set  off  before  the  amount  had  been  ascertained 
by  a  verdict  ?  Clearly  not.  Then  how  can 
the  sum  not  covered  be  settled,  but  by  a 
jury,  before  whom  the  value  of  the  vessel  and 
the  amount  insured  could  be  made  to  appear  ? 
Besides,  the  bankrupt  was  vested  with  a  dis- 
cretionary power  as  to  the  quantum  to  be  in- 
sured ;  it  is  only  on  a  gross  neglect,  or  wilful 
abuse  of  such  power,4  that  the  agent  becomes 

1. — That  was  not  a  case  of  set-off. 

2.— Therefore  a  plea  of  set-off  that  the  plaintiff 
was  indebted  to  the  defendant  at  the  time  of  plea 
pleaded,  is  bad.  Evans  v.  Prosser,  3  D.  &  E.,  186. 

3. — Damages  not  yet  recovered  cannot  be  set  off. 

4.— Moore  v.  Morgue,  Cowp.,  479.  The  agent  in- 
sured with  an  office  which  did  not  guaranty  against 
one  particular  risk.  His  conduct  being  bono  fide,  it 
was  held  he  should  not  be  charged. 


liable  to  his  principal,  and  stands  in  the  place 
of  insurer.  Where  there  has  been  a  tort  in 
law,  the  equity  of  courts  has  allowed  a  set-off 
in  cases  where  the  *damages  were  re-  [*35 
ducable  to  arithmetical  certainty,  without  the 
aid  of  a  jury  ;  or,  rather,  where  the  jury  must 
have  been  governed  by  such  a  calculation.  In 
trover  against  a  carrier  for  delivering  {roods  to 
a  wrong  person,  the  sum  due  for  carrnage  be- 
comes, on  this  principle,  a  matter  of  set-off. 
But  that  reasoning  cannot  apply  in  this  case. 
As  to  whether  it  could  be  set  off  under  the 
bankrupt  law,  the  only  difference  between 
that  and  our  State  act  is,  that  in  the  former 
the  words  mutual  credit  are  used.  They 
mean  either  where  a  credit  is  given  ;  as  for 
goods  sold,  and  payment  to  be  at  a  future  day, 
debitum  in  presenti,  solvendum  in  futoro;  or, 
where  a  person  is  intrusted  with  the  property 
of  another,  and  it  turns  out  in  the  event  that 
he  is  a  debtor  upon  the  sale  of  that  property. 
Mr.  Russell,  arguendo,  in  Smith  v.  Hudson  (4D. 
&  E. ,  211);  Prescotfs  case  (1  Atk. ,  230);  Ex-parte 
De  *Seze  (ibid.,  222);  French  v.  Fenn  (Montagu 
on  Set-off,  Append.,  19).  In  these  the  credit  is 
given  in  the  very  transaction  ;  the  sums  certain, 
or  reducable  to  certainty,  by  calculation. 
Here  it  can  be  done  only  by  jury  intervention. 
Lord  Kenyon,  in  Hancock  v.  Entwistle  (3  D.  & 
E.,  435),  says  it  is  a  principle  that  no  debts 
can  be  set  off  under  a  commission  but  such  as 
are  provable  ;  for  they  are  controvertible  ex- 
pressions. (Cullen's  B.  L.,  110.)  If  provable, 
it  must  have  been  such  a  one  as  could  be 
found  by  the  commissioners,  on  striking  a 
balance.  (Ibid.,  192,  197.)  The  defendant's 
demand  could  not  have  been  a  debt  due  be- 
fore bankruptcy,  and  ascertainable  afterwards; 
for,  till  his  negligence  or  misconduct  be  found 
he  cannot  be  a  debtor  ;  because,  till  the  con- 
trary appear,  every  man  is  believed  to  have 
acted  right,  and  if  Dawson  acted  bona  fide, 
then  there  is  nothing  due  from  him. 

Mr.  Hamilton.  In  cases  where  a  quantum 
valebat  or  a  quantum  meruit  will  lie,  there  may 
be  a  set-off,  and  the  principle  of  those  will 
equally  apply.8  How  much  were  the  goods 
worth,  or  how  much  did  he  deserve,  would  be 
the  inquiries  there  ;  and  in  this  it  is  how  much 
was  insured,  and  how  much  not.  This  is  as 
plainly  matter  of  arithmetic  as  any  other.  If 
not,  the  plaintiff  may  recover  the  whole 

5. — In  those  cases  the  debt  exists ;  in  those  like  the 
present,  the  very  existence  is  contingent. 


go  of  wheat  for  the  defendant,  who  had  in  an  ante- 
rior action  against  the  plaintiff  recovered  for  a 
breach  of  the  contract  to  ship,  Lord  Ellenborough 
ruled  that  the  action  for  the  commissions  could  not 
be  maintained,  as  the  amount  due  for  them  might 
have  been  given  in  evidence  on  the  trial  for  the 
breach  of  contract,  by  way  of  reducing  the  dam- 
ages, and  that  the  verdict  in  the  case  had  closed  the 
account  between  the  parties.  Kist,  et  al.  v.  Atkin- 
son. 2  Camp.,  63.  The  reason  of  this  decision  may 
perhaps  be,  that  the  law  abhors  a  multiplicity  of 
actions.  It  is  singular  that  in  a  jurisprudence 
adopting  such  a  maxim,  the  right  of  set-off  should 
have  been  so  confined.  By  the  Roman  code  it  was 
thought  indispensable  to  the  ends  of  justice.  Com- 
pen&atio,  says  the  Digests  (lib.  16,  tit.  2,  de  Compen- 
8Otionibu»),  necessaria  eat,  qruia  interest  nostra  potius 
non  solvere,  <[uam  solutum  repetere.  This  necessity 
is  acknowledged  in  our  statute  law,  by  which  the 
right  of  set-off  is  extended  to  unconnected  de- 
mands (Dale  v.  Sollett,  4  Burr.,  2133 ;  Green  v.  Far- 
mar,  Ibid.,  2221) ;  for  wherever  there  are  mutual 
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"  debts,"  in  consequence  of  mutual  "  dealings,"  the 
right  of  set-off  exists.  1  Kev.  Laws,  347.  The  rule 
under  these  words  is,  that  not  only  the  object  of 
set-off,  but  that  of  the  action  in  which  it  is  offered, 
must  be  a  debt  certain  and  liquidated  (Nedriffe  v. 
Hogan,  2  Burr.,  1024 ;  Hewlett  v.  Strickland,  Cowp., 
56;  Gordon  v.  Bowne,  2  Johns.  Rep.,  150) ;  for  a  set- 
oft  cannot  be  made  against  a  demand  which  cannot 
itself  be  set  off ;  therefore  in  an  action  for  not  pay- 
ing over  money  according  to  agreement  there  can- 
not be  a  set-off.  Colson  v.  Welch,  1  Esp.  Rep.,  379.  It 
follows,  from  the  first  part  of  the  antecedent  rule, 
that  a  set-off  cannot  be  made  in  an  action  on  an 
open  policy  of  insurance  (Gordon  v.  Bowne,  iihi 
sup.)  nor  of  the  unascertained  losses  on  such  a  poli- 
cy, even  in  an  action  for  recovery  of  the  commis- 
sion to  be  paid  for  guaranteeing  the  amount  cov- 
ered by  the  policy  (Carruthers  v.  Graham,  14  East, 
578);  nor  of  the  penalty  of  a  bond ;  nor  of  unliqui- 
dated damages  on  a  covenant  (Hewlett  v.  Strick- 
land, uhi  sun.) ;  or  from  any  other  cause  (Freeman 
v.  Hyett,  1  Bl.,  394) ;  nor  where  there  is  not  a  debt ; 
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amount  of  the  contract ;  and  yet  the  subject 
matter  of  the  contract  have  been  totally  lost 
and  destroyed  by  the  ill  conduct  of  the  super- 
cargo. This  would  be  to  make  us  pay  wages  for 
injury  instead  of  service.  There  is  no  decis- 
36*]  ion  against  the  right  we  claim ;  itis*not 
inequitable  ;  in  all  cases  of  equitable  interpo- 
sition, the  courts  have  gone  step  by  step  from 
the  strict  law,  to  favor  and  extend  justice. 
The  rule  adopted  in  trover  is  one  instance  ; 
this  will,  it  is  hoped,  be  another,  especially  as 
it  is  confined  to  cases  in  which  the  set-off 
'Claimed  relates  to  the  matter  OH  which  the 
plaintiff's  action  is  grounded.  It  would  be 
hard  when  we  have  lost  our  ship,  to  make  us 
pay  the  full  amount  of  a  demand  about  that 
very  ship,  and  then  turn  us  in  under  a  com- 
mission which  pays  only  sixpence  on  the 
pound. 

Mr.  Riggs.  We  say  you  cannot  come  under 
the  commission,  but  have  your  remedy  against 
the  person. 

LIVINGSTON,  J.,  delivered  the  opinion  of 
the  court : 

We  have  considered  this  case  with  great  in- 
clination in  favor  of  the  proposed  set-off,  and 
with  some  solicitude  to  discover  adjudged 
cases  which  would  justify  our  going  this 
length.  It  does  not  seem  right  that  a  super- 
cargo who  has  violated  his  employer's  in- 
structions, and  thereby  subjected  him  to  a 
heavy  loss,  should  recover  any  moneys  expend- 
ed during  such  agency,  without  permitting 
the  latter  to  deduct  or  set  off  the  sum  which 
has  been  lost  by  his  neglect  and  breach  of 
orders ;  and  when  it  is  recollected  that  the 
plaintiff  is  a  bankrupt,  the  defendant's  case,  if 
the  set-off  be  refused,  is  still  harder,  as  he 
will  still  have  to  pay  the  whole  of  the  present 
recovery,  and  come  in  only  for  a  dividend  on 
Ms  demand  against  Dawson's  estate,  provided 
it  were  capable  of  being  liquidated  at  the  time 

as  in  actions  for  torts,  of  detinue,  trover,  or  re- 
plevin (Absolom  v.  Knight,  Barnes,  450 ;  Sapsf  ord  v. 
Fletcher,  4  D.  &  E.,  511) ;  and  that  such  a  debt  as  will 
maintain  a  suit ;  therefore  a  nudum  pactum  cannot 
be  set  off  (Taylor  v.  Morey,  9  Johns.  Rep.,  358) ;  nor 
a  debt  barred  by  the  statute  of  limitations  (Cranch 
v.  Kirkman,  Peake,  121) ;  nor  a  debt  for  which  a 
prisoner  was  in  execution,  and  has  been  discharged 
on  a  compromise,  though  the  security  taken  for  the 
.amount  prove  afterwards  to  be  void  (Jaques  v. 
Withy,  1  D.  &  E.,  557). 

But  where  there  have  been  mutual  debts,  and  the 
plaintiff  has  kept  alive  those  of  the  defendant  to 
him,  by  suing  out  and  continuing  process,  counter 
notes  given  by  him  to  the  defendant,  though  due 
for  more  than  six  years,  will,  by  the  equity  of  the 
statute,  be  revived,  and  become  objects  of  set-off 
(Ord  v.  Ruspini,  2  Esp.  Rep.,  569) ;  so  where  there 
are  mutual  accounts,  an  item  of  the  plaintiff's  de- 
mand, which  is  within  the  period  of  limitation,  will 
revive  the  antecedent  charges  of  the  defendant, 
which  are  without  it  (Cranch  v.  Kirkman,  uJd  mtp.); 
and,  as  imprisonment  is  not  payment  a  debt  for 
which  a  defendant  has  a  plaintiff  in  execution,  may 
be  set  off  in  an  action  by  such  plaintiff,  against  the 
defendant  at  whose  suit  the  plaintiff  is  imprisoned 
<Peacock  v.  Jeffery,  1  Taun.,  435) ;  and  a  defendant, 
who  is  in  execution,  may,  on  motion,  set  off  against 
the  sum  for  which  he  is  in  prison,  the  amount  he 
has  recovered  in  a  cross  action  against  the  plaintiff 
at  whose  suit  he  is  in  custodv.  v  aiurhan  v.  Davis. 
2  H.  Black.,  440. 

It  is  not  necessary,  however,  that.the  debt  should 
be  a  strictly  legal  right ;  an  equitable  interest  may 
be  set  off ;  as  that  of  an  assignee  of  a  bond  or  chose 
in  action,  against  a  legal  claim  (Tuttle  v.  Bebee,  8 
Johns.  Rep.,  53,  and  the  cases  cited  there) ;  or  a  le- 
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of  his  bankruptcy.  But  strong  as  our  leaning 
is,  we  cannot  find  that  courts  have  as  yet  gone 
thus  far.  Where  transactions  constitute  an 
account  between  parties,  composed  of  mutual 
receipts  and  payments,  it  is  contrary  to  reason 
as  well  as  the  understanding  of  the  parties 
themselves,  to  consider  anything  but  the  bal- 
ance to  be  the  real  debt  betwixt  them.  Yet 
the  forms  of  law  render  it  necessary  for  each 
party  to  sue  the  other  in  separate  actions. 
This  inconvenience,  says  a  writer  on  this 
branch  of  law,  for  a  long  time  remained  a  re- 
proach to  English  jurisprudence  ;  several  stat- 
utes were  at  length  passed  to  remedy  this  mis- 
chief, the  first  of  which  applied  to  cases  of 
bankruptcy.  In  this  State  also  we  have  an 
act  on  the  same  subject ;  and  the  Legislature 
of  the  United  States  in  like  manner  have  pro- 
vided for  cases  of  this  kind. 

*Our  State  law  declares  (Vol.  I.,  p.  [*37 
437)  that  "  where  there  has  been  mutual  cred- 
it, or  where  mutual  debts  subsisted  between 
the  insolvent  and  any  other  person,  the  assignee 
shall  state  an  account  between  them,  and 
one  debt  may  be  set  against  the  other ;  and 
what  shall  be  due  on  the  balance  of  such  ac- 
count, and  on  setting  such  debts  against  one 
another,  and  no  more,  shall  be  claimed  or  paid 
on  either  side  respectively."  The  Bankrupt 
Act  of  the  United  States  provides  for  cases  of 
mutual  credit,  and  mutual  debts,  and  declares, 
in  like  manner,  that  after  stating  an  account 
between  the  bankrupt  and  the  other  person, 
one  debt  may  be  set  against  the  other. 

Mutual  credit,  in  common  acceptation,  is 
certainly  confined  to  pecuniary  demands ; 
and  as  both  acts  speak  of  setting  off  one  debt 
against  the  other,  it  can  hardly  be  doubted 
that  the  Legislature  intended  to  embrace  no 
other  kind  of  demand.  How  can  an  account 
be  stated  between  these  parties;  or  how  can  a 
claim,  made  for  breach  of  orders  in  technical 
or  other  language,  be  turned  into  a  debt?  The 
case  in  Ex-parte  Deeze  (1  Atk.,  228),  cited  by 

gal  claim  against  an  equitable  interest.  Ruggles  v. 
Keeler,  3  Johns.  Rep.,  264. 

When  a  debt  is  certain,  whether  on  the  face  of  an 
instrument  in  writing,  or  by  jury  intervention,  a 
set-off  is  allowable,  either  against  a  sum  due  to  an 
obligee  on  the  breach  of  a  condition,  though  the 
bond  be  not  for  the  payment  of  money  only  (Bur- 
gess v.  Tucker,  5  Johns.  Rep.,  105) ;  or  of  the  sum 
due  on  such  a  bond.  Fletcher  v.  Dytche,  2  D.  &  E., 
32.  So  an  average  loss,  the  amount  of  which  the 
underwriter  has  acknowledged,  may  be  set  off  by  a 
broker  with  a  del  credere,  in  an  action  against  him 
for  the  amount  of  premiums.  Weinholt  v.  Roberts, 
2  Camp.,  586. 

Another  rule  as  to  set-off  is,  that  the  debt  must  be 
due  from  the  plaintiff  in  the  same  right  or  capacity 
as  that  in  which  he  sues.  Therefore,  a  debt  due  to 
an  executrix  in  right  of  her  testator,  cannot  be  set 
off  against  a  demand  made  on  her  in  her  own  right 
(Bishop  v.  Church,  3  Atk.,  691) ;  nor  a  debt  due  from 
a  testator,  in  an  action  by  his  executor  for  a  cause 
of  action  arising  after  the  testator's  decease  (Ship- 
i  man  v.  Thompson,  Willes,  26,  n.  n);  nor  in  an  action 
bv  an  officer  on  a  bail  bond,  a  debt  due  from  him  in 
his  individual  capacity.  Hutchinson  v.  Sturges, 
Willes,  261. 

For  the  same  reason,  in  a  suit  by  a  solvent  part- 
ner and  the  assignees  of  his  two  copartners  who  had 
|  become  bankrupt,  a  set-off  cannot  be  made   of  a 
|  debt  due  from  the  old  firm,  though  completely  rep- 
resented by  the  plaintiffs  in  the  action  (Thornaston 
et  al.  v.  Freere  et  al.,  10  East,  418) ;  because  a  joint 
debt  cannot  be  set  off  against  a  separate  demand.nor 
a  separate  demand  against  a  joint  debt.    Ex-parte 
Edward,  1  Atk.,  100 ;  Glaiston  v.  Hewer  et  al.,  8  D.  & 
E.,  69. 
But  where  the  whole  interest  in  a  debt  which 
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the  defendant,  was  in  chancery,  and  Lord 
Hardwicke  determined  nothing  more  than  that 
a  packer  of  goods  should  not  be  compelled  to 
deliver  them  to  the  assignees  of  the  owner  who 
had  become  a  bankrupt,  without  paying  both 
the  cost  of  packing  and  pressing,  and  also  a 
debt  due  on  another  account ;  but  even  in  this 
case,  the  Chancellor  considered  the  goods  in 
the  hands  of  Deeze  (as  Lord  Cowper  had  done 
on  a  former  occasion),  and  the  note  given,  as 
forming  an  account  current  between  the  par- 
ties. He  took  notice  also  of  Deeze  being  in- 
debted to  Nichols,  the  bankrupt,  for  wine — , 
about  the  same  sum  which  the  packing*  of  the 
goods  cost,  and  that  those  items  also  con- 
stituted an  account  between  them.  But 
here  there  is  nothing  which  can  form  an 
account  between  the  parties ;  on  one  side 
there  is  a  demand  for  moneys  laid  out  in 
repairs  and  supplies  for  the  defendant's  ship  ; 
but  on  the  other,  no  moneys  which  he  has  re- 
ceived, or  with  which  he  has  been  intrusted, 
or  property  which  has  been  committed  to  his 
care,  for  which  he  has  to  account. 

The  demand  is  also  of  a  nature  too  uncertain 
and  contingent  to  be  set  off. 

In  Freeman  v.  Hyett  (1  Black.,  304),  in  an 
38*]  action  for  *money  due  for  a  parcel  of 
cloths,  the  court  would  not  permit  the  defend- 
ant to  show,  by  way  of  set-off,  that  a  former 
parcel  of  cloths  bought  of  the  same  plaintiff 
were  burnt  in  pressing,  which  had  greatly 
lowered  their  value  ;  but  put  the  party  to  his 
special  action  on  the  case.  In  Howlet  v.  Strick- 
land (Cowp.,  56),  Lord  Mansfield  and  the 
other  judges  would  not  permit  unliquidated 
damages,  occasioned  by  the  breach  of  other 
covenants  to  be  performed  by  the  plaintiff,  to 
be  pleaded  by  way  of  set-off.  "  These  dam- 
ages," says  his  lordship,  "are  no  debts  ;"  and 
Mr.  Justice  Aston  was  clear  that  "an  unliqui- 


dated demand,  or  uncertain  damages,  could 
not  be  set  off."  So  in  Weigatt  v.  Waters  (6  D. 
&  E.,  488),  to  an  action  of  covenant  for  rent, 
the  defendant  was  not  permitted  to  set  off  dam- 
ages which  he  had  sustained  by  reason  of 
breaches  of  certain  covenants  on  the  part  of 
the  landlord.  "  The  sum  to  be  recovered," 
says  Lord  Kenyon,  "is  uncertain  ;  it  must  be 
assessed  by  a  jury,  and  there  is  no  pretense  to 
say  that  those  uncertain  damages  may  be  set 
oft  in  the  present  action."1 

In  the  present  case  the  damages  are  still 
more  uncertain,  and  the  trial  must  be  compli- 
cated to  a  great  degree.  Why  the  defendant 
did  not  insure,  or  whether  he  could  have  in- 
sured fully,  and  what  damages  have  been 
sustained,  would  be  questions  which  ought 
not  to  be  tried  in  this  collateral  way.  The 
two  cases  last  cited  furnish  also  an  answer  to 
one  argument  of  the  defendant's  counsel,  which 
is  not  without  force,  that  as  the  set-off  related 
to  the  same  agency  on  which  the  plaintiff's 
claim  is  founded,  it  ought  to  be  admitted  ; 
and  yet  in  the  cases  just  referred  to,  we  find 
the  claim  of  the  defendants  arose  out  of  the 
same  instruments  on  which  the  actions  were 
brought,'  but  was  rejected.  The  judge,  there- 
fore, wholried  the  cause,  was  right  in  over- 
ruling the  testimony,  and  the  plaintiff  must 
have  judgment.* 

Postea  to  the  plaintiff. 

Overruled— 8  Wend.,  113;  15  Wend.,  61. 
Cited  in— 2  Johns.,  156 ;  4  Lans.,  67 ;  9  Bos.,  188 ;  1 
Wood  &  M.,  70. 

1. — Therefore  where  an  agreement  is  entered  into 
for  performance  of  covenants  with  a  penalty,  and 
the  covenants  are  broken,  the  penalty  cannot  be  set 
off.  Nedriffe  v.  Hogan,  2  Burr.,  1024. 

2.— The  present  doctrine  of  recoupment  appears 
to  be  applicable  to  this  case. 


might  be  demanded  of  several,  or  which  was  origi- 
nally due  to  several,  becomes  payable  from  one,  or 
vested  in  one  person,  a  set-off  may  be  made  of  a 
debt  due  by  or  to  him ;  therefore,  a  debt  due  on  a 
joint  and  several  bond,  may  be  set  off  against  a  de- 
mand of  one  obligor  only  (Fletcher  v.  Dytche,  2  D. 
&  E.,  32) ;  so  a  debt  from  a  plaintiff  as  surviving 
partner,  may  set  off  against  a  demand  by  him,  in 
his  own  right  (French  v.  Andrade,  9  D.  &  E.,  582) ; 
vice  versa  a  debt  due  to  a  defendant  as  surviving 
partner,  against  a  demand  on  him  in  his  individual 
capacity.  Slipper  v.  Stinstone,  5  D.  &  E,,  493.  Upon 
the  principle  last  above  stated  it  has  been  ruled  by 
the  Supreme  Court  of  the  United  States,  that  where 
the  debts  due  to  a  firm  are  assigned  to  one  of  the 
house  who  is  thereout  to  pay  the  demands  against 
the  concern,  and  subsequently  carries  on  the  same 
business,  a  joint  debt  of  the  old  partnership  may, 
under  the  bankrup_t  law  of  the  general  govern- 
ment, be  set  off  against  a  separate  demand  of  the 
assignee.  Tucker  v.  Oxley.  5  Cranch,  34.  And 
where  a  joint  concern  is  carried  on  in  the  name  of 
one  person  only,  who  appears  to  be  a  sole  trader,  a 
separate  debt  may  be  set  off  against  a  joint  demand 
of  himself  and  a  dormant  partner.  Stacey  v.  Decy, 
2  Esp.  Rep.,  469;  7  D.  &  E.,  359,  8.  C. 

Debts  actually  joint,  and  known  to  be  so,  may,  by 
agreement,  be  made  objects  of  set-off  against  separ- 
ate demands.  Kinnerlv  et  al.  v.  Hosack,  2  Taun., 
170. 

The  right  of  set-off  may  be  insisted  on,  though  an 
express  promise  has  been  made  to  relinquish  it ;  for 
though  the  debt  from  the  defendant  arises  on  a  loan 
by  the  plaintiff,  on  making  of  which  the  defendant 
promised  not  to  set  off  his  demand  against  the 
plaintiff,  it  may  be  availed  of  (Lechmere  v.  Haw- 
kins, 2  Esp.  Rep.,  626 ;  Taylor  v.  Okey,  13  Ves.  Jun., 
180) ;  nor  can  it  be  destroyed  by  a  transfer  to  one  of 
many  joint  creditors ;  therefore,  where  a  promis- 
sory note  is  given  to  a  house  consisting  of  several 
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members,  who  indorse  it  over  to  another  house 
constituted  of  a  portion  of  the  same  members,  a 
set-off  can  be  made  of  a  debut  due  from  the  whole 
linn,  in  an  action  by  that  which  consists  of  only  a 
part  (Puller  v.  Roe  et  al.,  Peake,  1!)7) ;  nor  by  taking 
a  guaranty  from  a  third  person  for  goods  sold  and 
delivered ;  the  value  of  which  may  notwithstanding 
be  set  off  by  the  vendor,  in  an  action  by  the  vendee. 
Dunmore  v.  Taylor,  Peake,  41. 

Against  a  demand,  by  an  assignee  of  stock  in  a 
company,  for  a  transfer,  a  debt  due  from  the  as- 
signor to  the  company  on  a  loan  to  him,  cannot  be 
set  off  (Mellionchi  v.  Roy.  Ex.  Ass.  Co,,  1  Eq.  Cas. 
Abr.,  8),  unless  there  be  a  by-law  subjecting  each 
member's  stock  to  his  debts  to  the  company.  Gib- 
son  v.  Hudson's  Bay  Co.,  1  Stra.,  645. 

In  an  action  by  a  factor  against  a  vendee  of  goods, 
the  latter  may  be  set  off  a  debt  due  from  the  princi- 
pal, where  the  factor  has  no  lien.  Drinkwater  v. 
Goodwin,  Cowp.,  251.  Where  the  factor  conceals 
the  name  of  his  principal,  and  deals  as  owner  of 
the  goods  he  sells  and  delivers,  a  vendee  may  in  an 
action  by  the  principal  set  off  a  debt  due  from  the 
factor.  George  v.  Claggett,  7  D.  &  E.,  359.  But  a 
right  of  set-off  cannot  subsist  between  a  buyer  and 
his  own  broker,  to  the  prejudice  of  the  seller 
(Waring  v.  Favenck,  1  Camp.,  85) ;  nor  between  him 
and  the  broker  of  the  seller,  after  Information  of 
the  seller's  name  (Moore  v.  Clementson,  2  Camp., 
22) ;  though  a  broker  with  a  del  credere  commission, 
can  set  off  losses  paid  by  him,  in  an  action  by  the 
assignees  of  a  bankrupt  underwriter,  for  premiums 
received.  Grove  v.  Dubois,  1  D.  &  E.,  112,  and  see 
Bize  v.  Dickason,  Ibid.,  285. 

The  right  of  set-off  continues  to  the  time  of  ac- 
tion brought  (Evans  v.  Prosser,  3  D.  &  E.,  186) ;  but 
by  a  late  decision  it  seems,  that  a  secret  assignment 
of  a  debt  by  a  creditor,  without  notice  to  his  debtor, 
will  destroy  his  right  to  make  a  set-off  of  anything 
arising  from  subsequent  dealings.  Brisban  &  liran- 
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HUNN  ET  AL.  v.  BOWNE. 

Sale  of  Goods — Note  as  Consideration — Posses- 
sion— Bankruptcy  of  Vendee — Not  Delivered 
— Subsequent  SaU  by  Vendor  not  Valid. 

If  goods  sold  for  a  promissory  note  at  sixty  days, 
be  left  in  the  possession  of  the  vendor,  and  he  show 
them  as  the  goods  of  the  vendee,  a  sale  by  the  ven- 
dee will  be  good  against  one  by  the  vendor,  not- 
withstanding the  bankruptcy  of  the  vendee,  it  ap- 
pearing such  sale  by  the  vendor  was  after  the 
knowledge  of  his  vendee's  bankruptcy. 

Citations-3  D.  &  E.,  61 ;  7  D.  &  E.,  445 :  2  D.  &  E., 
490;  7  D.  &  E.,  66;  2  Ersk.,  481 ;  Dig.,  41,  1,  9,  6;  1 
Ersk.,  194;  1  H.  Bl.,  363;  Dig.  lib.,  tit.  1,  13;  7  D.  & 
E.,  64, 440 ;  3  East,  99 ;  1  Atk.,  345. 

THIS  was  an  action  of  trover  to  recover  the 
value  of  twenty  bales  of  cotton.  The 
property  in  question  had,  on  the  29th  of  De- 
cember, 1801,  been  sold  by  one  Rodman  to  a 
Mr.  John  Foley,  at  a  credit  of  sixty  days,  and 
39*]  for  the  *amount  of  the  purchase  Foley 
gave  his  note,  payable  at  that  period.  The 
goods,  however,  were  not  delivered,  but  con- 
tinued in  the  possession  of  Rodman. 

A  few  days  afterwards  Foley  informed 
Hutchison,  a  broker,  that  he  had  some  cotton 
for  sale,  which  lay  in  Rodman's  store  ;  in  con- 
sequence of  which,  the  broker  called  on  Rod- 
man, and  without  giving  any  intimation  of  his 
motives,  desired  to  see  Mr.  Foley's  cotton.  On 
this,  Rodman  directed  one  of  his  clerks  to 
show  Hutchinson  the  cotton,  which  then  lay 
in  a  fire  proof  store,  and  had  a  mark  upon  it. 
Hutchinson,  after  an  examination  of  the  qual- 
ity of  the  article,  on  account  of  the  plaintiffs, 
made  a  purchase  of  it  from  Foley,  who,  on 
then  receiving  the  plaintiffs'  notes  for  the  full 
value  which  have  since  been  duly  paid,  gave 
an  order  on  Rodman  for  the  delivery  of  the 
commodity.  This  order,  however,  was  not 
immediately  presented,  nor  was  the  transac- 
tion communicated  to  Rodman,  in  whose  pos- 
session the  cotton  was  suffered  to  remain. 
While  so  continuing,  Foley  became  a  bank- 
rupt, and  the  day  before  the  falling  due  of  his 
note,  which  Rodman  had  placed,  together  with 
the  cotton,  in  the  hands  of  the  defendant,  as  a 
security  for  money  borrowed,  Hutchinson  call- 
ed on  Rodman  and  producing  Foley's  order 
for  delivery,  which  bore  a  date  long  antece- 
dent, demanded  the  goods.  These  Rodman 
refused  to  deliver,  alleging  as  reasons,  the 
bankruptcy  of  Foley,  and  nonpayment  of  his 


note,  after  the  protesting  of  which  the  cotton 
was  bought  by  the  defendant. 

Rodman  himself  had  since  become  a  bank- 
rupt, obtained  his  certificate,  and  testified  that 
he  did  not  consider  the  goods  as  left  with  him 
for  storage. 

The  jury  having  found  a  verdict  for  the 
plaintiffs  to  the  full  amount  of  the  value  of 
the  cotton,  the  defendant  now  moved  for  a  new 
trial,  on  the  ground  of  the  plaintiffs  not  being 
being  entitled  to  recover. 

Mr.  Boyd,  for  the  defendant.  If  Rodman 
has  npt  by  any  act  devested  himself  of  the 
right  to  retain  the  goods  against  any  purchaser 
from  Foley.  the  innocent  vendee  of  Rodman, 
will  have  tne  right  he  enjoyed.  The  property 
remained  in  Rodman's  hands,  and  as  it  was  a 
chattel  interest,  possession  was  evidence  of 
property.  Besides  the  second  sale  was  two 
months  after  that  attempted  to  be  set  up.  It  is 
settled  that,  wherever  there  is  any  *fraud,[*4O 
insolvency  of  the  vendee,  or  failure  of  the  con- 
sideration on  the  part  of  the  purchaser,  and 
the  vendor  can  get  the  goods  into  his  posses- 
sion, he  may  retain  against  the  buyer,  and  thus 
indemnify  himself  for  the  price.  (Owenxon  v. 
Monse,  7  D.  &  E.,  66  ;  Qoodall  v.  Skelton,  2  H. 
Black.,  316.)  There  is  no  case  which  contra- 
dicts this,  unless  it  be  one  in  7D.  &  E.,1  which 
was  an  exception.  In  Feize  v.  Wray  (3  East, 
93),  it  was  held  that  accepting  bills  did  not  hurt 
the  right. 

This,  then,  establishes  the  right  of  Rodman, 
and  overrules  the  principles  in  7  D.  &  E.,  as 
to  a  bill  being  payment.  There  was  laches  in 
the  plaintiffs  remaining  with  their  order  in 
their  pockets  for  two  months  without  present- 
ing it,  and  when  the  cotton  was  looked  at,  it 
was  without  explaining  it  to  be  the  result  of 
an  offer  to  sell.  The  antecedent  debt  to  Bowne 
was  good  payment,  nor  does  its  being  an  ex- 
isting debt  invalidate  the  consideration  ;  for 
the  discharge  of  a  previous  demand  is,  .both  in 
law  and  equity,  a  valid  consideration.  To  de- 
cide against  the  defendant  will  be  to  destroy 
commercial  security. 

Mr.  Hoffman,  contra.  The  plaintiffs  are 
equally  bona  fide  purchasers  with  the  defend- 
ants ;  and  if  the  defendant  has  not  a  better 
claim  than  Rodman  the  verdict  must  stand. 

1. — I  do  not  know  what  case  the  learned  counsel 
alludes  to,  as  I  cannot  find  any  contrary  to  his  posi- 
tion. 


nan  v.  Caines,  10  Johns.  Rep.,  45.  This  case,  how- 
ever, seems  very  questionable;  it  takes  away,  by 
an  act  valid  only  on  equitable  principles,  a  legal 
right,  and  that  against  the  rules  of  equity  (Ryallv. 
Howies,  1  Ves.,  348,375;  Curzon  v.  African  Comp.,  1 
Vern.,  122;  Peters  v.  Soame,  2  Vern.,  428:  Doun- 
man  v.  Matthews,  Prec.  in  Ch.,  580,  and  a  host  of 


other  cases) ;  and  places,  contrary  to  the  rule  of 
law,  an  assignee  in  a  better  situation  than  his  as- 
signor. A  writ  of  error  is,  however,  depending,  in 
which  the  decision  of  the  Supreme  Court  of  New 
York  will  be  reviewed.  For  set-off  of  judgments 
see  Schemerhorn  v.  Schemerhorn,  3  Caines'  Ren.. 
190. 


NOTR.— Stoppage  in  transttu— Vendors  lien— Deliv- 
ery—Estoppel  in  pain— Bona  flde  purchaser. 

Vendors  right  of  stoppage  in  tranititu  upon  the  in- 
solvency of  the  vendee  is  not  lost  by  his  having  re- 
ceived a  promissory  note  or  bill  of  exchange  (Dixon 
v.  Yates,  5  B.  &  Ad.,  345 ;  Feise  v.  Wray,  3  East,  93 ; 
Edwards  v.  Brewer,  2  M.  &  W.,  375 ;  Donarth  v. 
Broonhead,  7  Pa.  St..  301 ;  Hays  v.  Mouille,  14  Pa. 
St.,  48),  even  though  the  bill  or  note  has  been 
negotiated  by  him,  Patten  v.  Thompson,  5  M.  &  S., 

350: 

See  Eaton  v.  Cook,  32  Vt.,  58. 
Vendors  right  of  lien  however  is  suspended  by  his 
having  received  a  note  or  bill  until  the  maturity  of 
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the  same.  Story  on  Sales,  sec.  285  and  cases  cited. 
See  Arnold  v.  Delano,  4  Gush.,  33. 

As  to  what,  constitutes  deliver//,  see  Jennings  v. 
Webster,  7  Cow.,  256:  Fitch  v.  Beach,  15  Wend.,  221 : 
Crofoot  v.  Bennett,  2  N.  Y.,  258 ;  Kein  v.  Tupper,  52 
N.  Y.,  550. 

As  to  estoppel  in  pais,  see  Wellnnd  Canal  Co.  v. 
Hathaway,  8  Wend.,  480;  Dezell  v.  Odell,  3  Hill,  215; 
Bank  v.  White,  6  N.  Y.,  236 ;  Jewett  v.  Miller,  10  N. 
Y.,  402;  Plumb  v.  Ins.  Co.,  18  N.  Y.,  392;  Bank  v. 
Hazard,  30  N.  Y.,  226 ;  Brown  v.  Bowen,  30  N.  Y.,  519. 

As  to  rights  of  bona  flde  purchasers  of  vendee,  see 
Palmer  v.  Hand,  13  Johns.,  434 ;  Smith  v.  Lyons.  5 
N.  Y.,  41 ;  Wait  v.  Green,  36  N.  Y.,  556. 
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The  order  was  a  constructive  delivery1  by  Rod- 
man ;  this  was  a  voucher  of  property  given  by 
him  to  prove  Foley's  interest.  The  rule,  then, 
is,  when  a  man  is  enabled  by  the  act  or  confi- 
dence of  another  to  commit  a  fraud  on  a  third 
person,  the  person  by  whom  he  is  thus  enabled 
shall  bear  the  loss.  In  the  case  from  East,  and 
the  others  cited,  this  principle  was  not  in- 
volved. This  constructive  delivery  was  so 
connected  with  circumstances,  as  to  make  the 
general  rule  still  stronger  against  the  defendant. 
The  cotton  was  asked  for,  and  shown  as 
Foley's.  This  was  a  plain  act,  confirming  a 
construction  of  law  ;  therefore,  had  the  order 
been  then  presented,  Rodman  would,  and  must 
have  delivered.  The  property  passed  by  his 
conduct.  It  was  an  assent  to  the  older,  which, 
as  the  cotton  was  asked  for  in  Foley's  name, 
Rodman  must  have  known  had  been  repre- 
sented by  Foley  as  his.  Possession,  therefore, 
in  contemplation  of  law,  was  in  the>plaintiffs, 
for  Rodman's  possession  was  the  possession  of 
Hunn  and  his  partners ;  as,  wherever 
41*1  *there  is  a  mixed  possession  of  a  per- 
sonal chattel,  it  is  considered  as  that  of  him 
who  has  right.  (Smith  v.  Smith,  2  Stra.,  955.) 
But  on  the  defendant's  own  showing  he  had  only 
an  equitable  lien,  this  shall  never  overreach 
the  title  of  a  bona  fide  purchaser.  (Lempriere 
v.  Pesley,  2  D.  &  E.,  490.)  The  payment  from 
the  defendant,  such  as  it  is,  was  on  the  eve  of 
bankruptcy.  The  cotton,  when  put  into  the 
hands  of  Bowne,  was  on  an  executory  con- 
tract. That  with  the  plaintiff  was  executed  ; 
and  no  sale  without  payment,  unless  the  con- 
tract expressly  give  time,  is  executed :  the 
right  therefore  not  complete  when  it  is  execu- 
tory. 

Mr.  Benson,  in  reply.  The  silence  of  Hutch- 
inson  as  to  the  object  of  his  inquiry,  exculpates 
Rodman  from  all  blame.  Suppose  Foley  had 
come  and  asked  to  see  his  cotton,  and  after  his 
insolvency  without  bankruptcy,  had  demand- 
ed the  cotton  ;  or  his  assigns,  under  a  commis- 
sion, had  done  so,  could  not  Rodman  have  re- 
tained ?  If  he  could  against  Foley's  assignees, 
then  he  could  against  the  plaintiffs,  and  as  he 
could  do  it,  so  can  his  vendee. 

THOMPSON,  J.  I  think  a  new  trial  ought 
not  to  be  granted.  The  circumstances  stated 
in  the  case,  fairly  warranted  the  jury  in  draw- 
ing the  conclusion  that  the  defendant  ought  to 
be  considered  as  a  purchaser,  with  full  know- 
ledge of  all  the  circumstances,  relative  to  the 
situation  of  this  cotton.  No  time  is  stated 
when  he  made  the  purchase,  although  Mr. 
Rodman  himself,  from  whom  he  purchased  it, 
was  examined  as  a  witness.  It  does,  however, 
appear,  that  it  must  have  been  after  Foley's 
note  to  Rodman  fell  due,  and  had  been  pro- 
tested for  nonpayment,  which  must  have  been 
sometime  after  the  1st  oflVIarch,  1802. 

The  defendant  acknowledged  that  the  cotton 
was  first  put  into  his  possession,  to  sell  for  Mr. 
Rodman  ;  this  could  not  have  been  until  after 
Foley's  bankruptcy,  because  Mr.  Rodman  him- 
self testified  that  his  determination  not  to  de- 
liver the  cotton,  was  made  in  consequence  of 

1. — It  might,  perhaps,  be  more  correctly  termed 
an  actual  delivery  in  law.  See  Hollingsworth  v. 
Napier,  3  Caines'  Rep.,  183,  n. ;  the  different  kinds 
of  delivery,  what  shall  amount  to  them,  what  not, 
and  their  effects. 
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Foley's  becoming  a  bankrupt.  The  cotton  re- 
mained as  it  was,  when  Foley  made  the  pur- 
chase, until  after  this  period.  Rodman  find- 
ing his  note  from  Foley  would  not  probably 
be  paid,  determined  to  retain  the  cotton,  and, 
sometime  afterwards,  must  be  presumed  to 
have  delivered  it  to  the  defendant,  *first  [*42 
to  sell,  afterwards  to  remain  as  a  pledge,  but 
concluding,  probably,  that  an  actual  sale  would 
be  better  calculated  to  secure  the  cotton  against 
the  plaintiff's  claim,  such  sale  was  made,  so 
that  the  defendant  ought  not  to  be  viewed  in 
a  more  favorable  point  of  light  than  Mr.  Rod- 
man himself  would  be  were  he  the  defendant. 
The  plaintiffs,  however,  cannot  be  considered 
as  standing  in  the  same  situation  as  Foley  would 
were  he  plaintiff ;  they  must  be  viewed  as 
innocent  bona  fide  purchasers.  When  appli- 
cation was  made  to  them  to  purchase  this 
cotton,  they  sent  to  Rodman,  and  this  cotton 
was  shown  them  as  the  property  of  Foley ;  no 
pretense  was  made  that  he  had  any  claim  or 
lien  upon  it,  and  it  is  evident,  at  that  time,  he 
had  no  such  pretensions,  for  John  Rodman 
swears  that  it  was  not  until  after  Foley  became 
bankrupt  that  he  determined  not  to  deliver  the 
cotton.  The  plaintiffs,  therefore,  had  every 
reason  to  believe,  from  the  conduct  of  Rod- 
man, that  there  would  be  no  objections  against 
delivering  this  cotton  whenever  called  for.* 
There  is  no  pretense  of  any  agreement  that  the 
cotton  was  to  remain  in  his  possession  as  secur- 
ity for  Foley's  note,  which  was  payable  in 
sixty  days.  The  contract  of  sale  was  complete, 
and  the  note  received  as  payment,  and  there 
can  be  no  doubt  that  Foley  might  have  legally 
demanded  the  goods  immediately  after  the  pur- 
chase. It  certainly  cannot  be  pretended,  that 
on  the  sale  of  goods  upon  a  credit,  the  vendor 
has  a  right  to  retain  them  as  security  for  the 
payment  of  the  purchase  money.  But  even 
admitting  that,  as  against  Foley,  the  goods 
might  be  stopped  in  transitu,  it  by  no  means 
follows  that,  as  against  innocent  purchasers, 
the  same  doctrine  would  apply.  In  the  case  of 
Lickbarrow  v.  Mason  (2  D.  &  E.,  61),  it  was  de- 
cided that  a  consignor  may  stop  goods  in  tran- 
situ, before  they  got  into  the  hands  of  the  con- 


2. — Declaring1  a  note  to  be  good  to  one  about  to 
purchase  it,  or  standing  by  in  silence  when  it  is 
transferred  for  consideration,  is  an  estoppel  in  pate 
against  a  debtor.  Watson  Ex.  v.  M'Laren,  19  Wend., 
557.  To  make  false  statements  of  the  payee  respr  ct- 
ing  paper  negotiated  by  him,  available  to  the  holder 
as  an  estoppel,  so  as  to  prevent  such  payee  from 
setting  up  the  defense  of  usury,  they  must  have 
been  made  to  induce  the  holder  to  purchase,  and 
have  been  confided  in,  and  in  good  faith  acted  upon 
by  him ;  he  must  have  been  deceived  by  them. 
Truscott  v.  Davis,  4  Barb.,  495.  Where  a  party, 
either  by  his  declaration  or  conduct,  hds  induced  a 
third  person  to  act  in  a  particular  manner,  he  will 
not  afterward  be  permitted  to  deny  the  truth  of  the 
admission,  if  the  consequence  would  be  to  work  an 
injury  to  such  third  person,  or  one  claiming  under 
him  (Dezell  v.  Odell,  3  Hill,  215).  But  before  a  party 
is  held.to  be  thus  concluded,  it  must  appear ;  1.  That 
he  has  made  an  admission  which  is  clearly  inconsist- 
ent with  the  evidence  which  he  proposes  to  give ;  2. 
That  the  other  party  has  acted  upon  the  admission  ; 
and  3.  That  the  latter  will  be  injured  by  allowing 
the  truth  of  the  admission  to  be  disproved.  Ib. 

See  also  with  respect  to  estoppel  in  pals,  Petrie  v. 
Feeter,  21  Wend.,  172;  Foster  v.  Newland,  Iff.,  94; 
Deinyer  v.  Souzer,  6  Wend.,  436 ;  Ruggles  v.  Sher- 
man, 14  J.  R.,  446 ;  Swick  v.  Sears,  1  Hill,  17  :  Frost 
v.  Saratoga  Mutual  Ins.  Co.,  5  Denio,  154 ;  Welland 
Canal  Co.  v.  Hathaway,  8  Wend.,  480;  Dewey  v. 
Bordwell,  9  Wend.,  95. 
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signee,  in  case  of  his  insolvency  ;  yet,  if  the 
consignee  has  assigned  the  bills  of  lading  to  a 
third  person  for  a  valuable  consideration,  the 
right  of  the  consignor,  as  against  such  third 
person,  is  devested.  The  right  of  the  vendor 
to  stop  goods  in  transitu,  in  case  of  the  insolv- 
ency of  the  vendee,  is  a  kind  of  equitable  lien 
adopted  by  the  law,  for  the  purpose  of  attain- 
ing substantial  justice,  and  not  on  the  ground 
of  rescinding  the  contract.  In  the  case  of 
Lempriere  v.  Pasley  (7  D.  &  E.,  445  ;  2  D.  & 
E.,  490),  Ashhurst,  J.,  in  delivering  the  judg- 
43*]  ment  of  the  *court,  laid  it  down  as  a 
fundamental  principle,  that  as  between  a  person 
who  has  an  equitable  lien,  and  a  third  person 
who  purchases  the  thing  for  valuable  con- 
sideration, and  without  notice,  the  prior  equit- 
able lien  shall  not  overreach  the  title  of  the  ven- 
dee. As  the  plaintiffs  in  this  case  have  paid  a 
valuable  consideration  for  the  goods,  and  there 
is  no  color  for  imputing  to  them  fraud  or 
notice  of  any  pretended  lien  by  Rodman,  a  new 
trial  ought  not  to  be  granted. 

LIVINGSTON,  J.  Were  this  a  question  be- 
tween Foley  and  the  present  defendant,  it 
would  not,  perhaps,  have  occasioned  much 
difficulty.  I  should  be  inclined  to  think,  that 
in  such  case  he  could  not  recover,  without  pay- 
ing his  note  given  to  Rodman,  and  which  was 
indorsed  to  Bowne.  But  when  the  rights  of  a 
fair  purchaser  intervene,  the  doctrine  of  stop- 
ping goods  in  transitu,  which  has  been  carried 
far  enough,  ought  not  to  be  strained  in  favor 
of  the  vendor,  or,  as  is  the  case  here,  in  favor 
of  a  creditor  of  the  vendor  to  whom  they  were 
first  pledged,  and  in  satisfaction  of  whose  de- 
mand they  were  afterwards  sold. 

There  certainly  was  a  sufficient  delivery  here 
to  justify  a  sale  by  Foley  to  the  plaintiffs. 
The  cotton  was  shown  by  Rodman  as  his,  and 
although  the  person  to  whom  it  was  shown 
did  not  declare  his  object,  it  might  reason- 
ably be  supposed  he  wanted  to  buy  it,  and  yet 
no  caution  was  given,  nor  any  claim  set  up  to 
the  property  by  Rodman.  After  this,  it  would 
be  hard,  indeed,  on  the  plaintiffs  to  postpone 
their  right  to  that  of  the  defendant,  who  took 
the  property  after  the  sale  by  Foley,  to  secure 
an  antecedent  debt.  In  the  case  of  Owenson  v. 
Morse  (7  D.  &  E. ,  66),  the  original  purchaser 
brought  his  action  to  recover  some  articles  of 
plate  against  the  vendor,  and  set  up  a  delivery 
of  them  to  an  engraver,  as  a  delivery  to  him- 
self. In  such  cases  a  court  will  go  a  great  way 
to  protect  the  right  of  the  seller  ;  and  Lord 
Keuyon,  considering  it  as  an  unjust  attempt  in 
the  plaintiff  to  get  the  goods  without  paying 
for  them,  determined,  and  so  did  the  other 
judges,  that  as  the  engraver  was  employed 
by  the  defendant,  the  goods  were  at  most 
44*]  *in  transitu,  and  the  price  not  being 
paid,  he  had  a  right  to  retain  them. 

This  case,  as  has  been  already  stated,  is  very 
different.  It  is  that  of  a  bona  fide  purchaser, 
to  whom,  or  to  whose  agent,  the  property  was 
shown  as  Foley's  before^ the  bargain  was  con- 
cluded. After  this  Rodman  had  no  right  to 
defeat  the  plaintiff's  claim  by  delivering  the 
property  to  another.  I  am  of  opinion  the  find- 
ing of  the  jury  was  right. 

KENT,  J.  These  facts  present  a  struggle  be- 
tween bona  fide  creditors,  which  of  them  shall 
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avoid  a  loss ;  and  he  who  has  used  the  best 
diligence,  or  has  the  legal  advantage,  ought  to 
be  preferred. 

This  case  turns  upon  the  question,  whether 
there  was  a  delivery  of  the  cotton  by  Rodman 
to  Foley.  Delivery  in  a  sale,  says  one  of  the 
Civilians,  may  be  either  real,  by  putting  the 
thing  sold  into  the  possession  (2Ersk.,  481),  or 
under  the  power  of  the  purchaser,  or  it  may  be 
symbolical,  when  the  thing  sold  does  not 
admit  of  actual  delivery.  To  illustrate  this 
last  instance,  it  is  settled  in  the  English  law, 
agreeably  to  the  rule  in  the  civil  law  (Dig. , 
41,  1,  9,  6  ;  1  Ersk.,  194),  that  where  goods  are 
ponderous  and  incapable  of  being  handed 
over,  there  need  not  be  an  actual  delivery  but 
it  may  be  made  by  that  which  is  tantamount, 
such  as  the  delivery  of  the  key  of  a  warehouse 
or  by  delivery  of  other  indicia.  But  there 
must  be  a  delivery  in  the  one  way  or  the  other, 
according  to  the  subject  matter,  or  the  prop- 
erty is  not  absolutely  devested  from  the  vendor, 
although  the  risk  mav  be,  in  many  respects, 
with  the  vendee.  So  in  a  variety  of  cases  (1 
H.  Bl.,  363),  delivery  may  be  presumed  from 
circumstances  so  as  to  vest  the  property  in  the 
vendee.  If  there  be  a  destination  of  the  goods 
by  the  vendor  to  the  use  of  the  vendee,  by 
marking  them,  or  putting  them  up  to  be  deliv- 
ered, or  removing  them  for  that  purpose,  the 
vendee  may  be  entitled  to  act  as  owner.  But 
in  this  case  of  a  presumed  delivery,  the  title 
of  the  vendor  is  not  devested  till  the  goods 
have  come  to  the  possession  of  the  vendee 
(Dig.,  lib.  19,  tit.  1,  13  ;  7  D.  &E.,  64,  440  ;  1 
Atk.,  345 ;  5  D.  &  E.,  490),  and  he  may,  for 
just  cause,  retract  the  intended  delivery ;  he 
may  detain  them  against  the  vendee  till  the 
price  be  paid. 

In  the  present  case,  there  was  no  delivery,  in 
any  sense,  of  the  twenty  bales  of  cotton  ;  and 
as  no  application  was  *made  to  Rodman  [*45 
for  a  delivery  until  after  the  bankruptcy  of 
Foley,  he  had  an  equitable  lien  on  the  goods 
for  his  debt,  and  that  right  being  accompanied 
with  the  actual  possession,  it  is  lawful  for  him 
to  exert  it  against  the  plaintiffs,  notwithstand- 
ing they  were  third  persons  and  purchasers 
from  Foley.  He  had  equal  equity  with  them, 
and  in  addition  to  that  he  was  clothed  with 
the  lawful  possession,  which  gave  him  the 
paramount  claim.  To  arrest  the  goods  from 
the  vendor  under  those  circumstances,  would, 
in  my  opinion,  be  iinjust ;  negligence  in  this 
case  was  imputable  to  Foley  and  the  plaintiffs. 
The  cotton  was  suffered  to  remain  in  posses- 
sion of  Rodman,  without  any  mark  or  destina- 
tion of  the  property,  until  the  failure  of  the 
vendee  ;  and  of  two  innocent  creditors,  he  who 
has  used  the  most  vigilance,  or  has  the  legal 
advantage,  shall  be  preferred. 

I  place  my  opinion  entirely  upon  the  ground 
that  the  possession  of  the  cotton  never  passed 
from  Rodman,  and  that  he  did  not  assign  it  to 
the  defendant,  until  after  the  bankruptcy  of 
Foley.  I  think,  therefore,  the  defendant  has 
the  better  title,  and  that  the  verdict  ought  to  be 
set  aside,  on  payment  of  costs. 

New  trial  refused. 

Distinguished— 9  Daly,  100. 

Cited  In— 3  Johns.,  420;  15  Wend.,  145;  4  N.  Y.,507; 
3  Mass.,  115. 
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DEPEYSTER  v.   WARNE. 

Irregular  Proceedings  Set  Aside — Merits. 

If  proceedings  be  irregular,  they  will  be  set  aside 
though  the  defendant  do  not  swear  to  merits,  and 
the  plaintiff  swears  there  are  none.* 

MR.  HARISON  moved  to  set  aside  the 
interlocutory  judgment,  and  all  subse- 
quent proceedings,  on  affidavits  of  the  defend- 
ant's attorney  and  his  clerk,  stating  notice  of 
retainer  served  at  the  office  of  the  opposite 
attorney  (which  was  acknowledged  to  have 
been  received  by  a  person  then  in  the  office  of 
the  plaintiff's  attorney,  and  acting  either  as 
clerk,  agent  or  partner),  and  also  setting  forth 
service  of  notice  of  special  bail  having  been 
filed,  an  entry  of  which,  and  of  service  of 
retainer,  was  made  in  the  register  of  the 
deponent. 

Mr.  Evertson  opposed  the  application  on  an 
affidavit  made  by  himself,  stating  the  debt  to 
be  on  a  promissory  note,  in  which  there  was 
no  defense  and  that  if  the  defendant  could 
make  any,  he  had  several  times  offered  to  give 
up  the  judgment.  That  the  person  mentioned 
in  the  affidavits  on  behalf  of  the  defendant  as 
being  a  clerk,  agent  or  partner,  was  neither 
the  one  nor  the  other  ;  that  neither  the  depon- 
46*]  ent  nor  any  of  his  *clerks  knew  of  any 
person  being  retained  as  an  attorney  for  the 
defendant,  though  in  the  register  of  the  depon- 
ent was  entered  a  receipt  of  a  service  of  notice 
of  bail.  That  the  defendant  was  in  execution 
and  an  insolvent.  From  these  circumstances, 
and  because  the  defendant  had  not  sworn  to 
merits,  it  was  contended  that  the  default  and 
proceedings  ought  to  stand. 

Mr.  Harison,  in  reply,  insisted  that  whether 
the  defendant  had  merits  or  not  was  immate- 
rial. The  plaintiff  had  been  irregular,  and  the 
practice  of  the  court  must,  in  all  suits,  how- 
ever well  founded,  be  adhered  to. 

Per  Curiam.  There  is  a  strong  reason  to 
believe  that  notice  of  retainer  was  duly  served 
and  though  no  merits  are  sworn  to,  we  cannot 
depart  from  our  rules.  Let  the  default,  judg- 
ment, and  all  subsequent  proceedings,  be  set 
aside  with  costs ;  but  on  condition  that  the 
defendant  does  not  bring  any  action  for  false 
imprisonment. 

Motion  granted. 


BAKER  AND  SLOANE 

v. 
SLEIGHT.  Sheriff  of  the  County  of  Ulster. 

Change  of   Venue — Affidavit — Wliat  Sufficient 
Causes — Sheriff's  Influence. 

It  is  not  necessary  in  an  affidavit  to  change  the 
venue,  to  state  the  cause  of  action.  If  it  be  not 
transitory  it  should  be  shown  by  the  opposite  side. 

The  influence  from  the  mere  office  of  sheriff  is  not 
sufficient  cause  to  change  the  venue. 

MR.  EVERTSON,  on  an  affidavit  not  speci- 
fying the  ground  of  action,  moved  to 

*  8.  P.,  Howell  v.  Denniston,  3  Caines'  Rep.,  97. 
For  the  effect  of  merits  where  the  proceedings  are 
regular,  see  Cogswell  v.  Vanderbcrgh,  1  Caines  Rep., 
157  n. 
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change  the  venue  from  the  County  of  Dutchess 
to  that  of  Ulster. 

Mr.  Hopkins  opposed  it  on  a  counter  affida- 
vit, stating  a  belief,  that  in  consequence  of  the 
influence  the  defendant  possessed  in  Ulster 
from  his  office,  a  fair  and  impartial  trial  could 
not  be  had  there.  He  insisted,  also,  on  the 
defectiveness  of  the  plaintiff's  affidavit,  in  not 
setting  forth  the  ground  of  action,  and  that  it 
ought  therefore  to  be  presumed  it  was  not  a 
transitory  suit. 

Per  Curiam.  The  court  cannot  intend  that 
the  action  is  not  transitory  ;  it  ought  to  have 
been  shown  by  the  defendant  and  the  influence 
of  a  sheriff's  office  never  can  prevent  an  impar- 
tial trial.1 

Take  your  rule. 
Cited  in— 1  Hill,  668. 


PELL  v.  BUNKER. 
Practice  as  to  vacating  commissions. 

IN  this  cause  Mr.  Hawes  moved  to  in  part 
vacate  a  commission  sued  out  in  Novem- 
ber last,  so  as  to  go  to  trial  notwithstanding, 
at  the  next  circuit.     (See  Kirby  v.    Watkies,  1 
Caines'  Rep.,  503,  n.) 

*Mr.  D.  A.  Ogden  opposed  it,  on  the  [*47 
ground  that  eight  months  had  not  elapsed  since 
it  was  issued,  and  relied  on  this  as  the  estab- 
lished practice,  in  cases  of  commissions  to 
Europe. 

Per  Curiam.  Granting  the  motion  will  do 
no  injury ;  the  time  may  or  may  not  elapse 
before  the  cause  is  brought  on  and  it  does  not 
prevent,  even  then,  the  showing  of  cause  to 
further  postpone  the  trial. 

Motion  granted. 


COLES,  TIFFORD  AND  BROOKES, 

v. 
THOMPSON. 

Commission. 

THE  court  had,  the  last  term  (1  Caines' Rep., 
517),  denied  a  motion  for  judgment  as  in 
case  of  nonsuit  for  not  proceeding  to  trial,  on 
the  plaintiffs'  stipulating  to  try  at  the  last  sit- 
tings for  the  City  and  County  of  New  York, 
nine  months  having  elapsed  since  issuing  the 
commission  in  the  cause.  The  plaintiffs  not 
having  proceeded  agreeably  to  that  stipula- 
tion. 

Mr.  Boyd  moved  again  for  judgment  as  in 
case  of  nonsuit. 

Mr.  Munro,  contra,  read  an  affidavit  stating 
the  commission  to  have  been  mislaid  by  the 
defendant's  commissioner,  to  have'been  found, 
and  was  shortly  expected  to  be  returned. 

1.— See  Zobieska  v.  Bauder,  1  Caines'  Rep.,  488,  n. 
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Per  Curiam.  The  motion  must  be  refused  ; 
but  the  plaintiff  must  pay  costs  and  stipulate 
anew.1 

Motion  denied  on  costs  and  stipulating. 


CLASON  v.  GOULD. 

Libel — Special  Bail — Discharge — Practice. 

In  an  action  for  publishing  a  libel,  the  court  will 
discharge  a  judge's  order  for  holding  to  special  bail, 
unless  special  cause  be  shown  by  affidavit. 

ITMIIS  was  a  motion  on  the  part  of  the  defend- 
JL  ant  to  be  discharged  from  a  judge's  order, 
directing  him  to  be  held  to  bail  in  $1,500.  The 
suit  was  for  a  libel,  in  styling  the  plaintiff  "a 
late  German  convict."  The  plaintiff,  in  his 
affidavit,  stated  the  charge,  and  declared  the 
same  to  be  false  and  malicious,  without  adding 
anything  more. 

Per  Curiam.  The  defendant  must  be  dis- 
charged. The  affidavit  does  not  show  a  cause 
of  action  sufficient  to  hold  to  bail.  In  a  suit 
for  defamation,  whether  the  defamation  be  by 
words  or  writing,  the  plaintiff  is  not  entitled 
to  hold  to  bail,  except  in  slander  of  title,  unless 
some  special  cause  be  shown.  No  special 
cause  is  disclosed  in  the  present  case.  To  allow 
48*]  *bail  here,  would  be  to  allow  it  in  every 
case  of  defamation.  There  is  no  rule  or  guide 
given  for  the  discretion  of  the  judge  or  court, 
and  that  discretion,  upon  such  an  affidavit  as 
the  present,  must  necessarily  be  arbitrary, 
which  the  law  will  not  allow.2 

Motion  granted. 

Followed— 20  Johns.,  377. 

Cited  in-3  Hill,  356;  7  Hill,  153;  39  How.  Pr.,  438; 
44  How.  Pr.,  98 ;  15  Abb.  Pr.,  127 ;  2  Leg.  Obs.,  150 ;  2 
Sweeny,  a52;  3  Cranch  C.  C.,  117. 


SEIXAS  AND  SEIXA8  v.  WOODS. 

•Sale    of    Goods —  Warranty — Fraud  —  Sound 
Price — Description  in  Bill  of  Parcels. 

In  an  action  on  the  case  for  selling  one  article  for 
another,  there  must  be  either  a  warranty  or  fraud.* 

A  sound  price  does  not  imply  a  warranty  of  sound- 
ness. 

The  description  in  a  bill  of  parcels  is  no  warranty. 

1.— See  Vol.  1,  p.  7  n.  and  p.  503,  n. 
2. — For  the  present  practice  with  respect  to  arrest, 
see  Code  of  Civil  Procedure. 

*  The  affect  of  a  warranty  on  a  sale  of  goods  being 
to  oblige  the  person  by  whom  it  is  made  to  indemnify 
the  vendee  against  all  losses  induced  by  a  failure  of 
the  warranty,  however  innocent  the  warrantor  may 
be,  courts  of  law  appear  to  have  been  very  cautious 
in  subjecting  to  such  wide  extended  liability.  It  is, 


Citations— 2  Cr.  Rep.,  4 :  2  East,  448,  note ;  2  Woodd, 
Lee.,  415;  Doug.,  655;  Id..  18;  2  East,  446;  1  Fonb., 
380,  n.  h;  Cro.  Jac..  4;  2  East,  314;  Co.  Litt.,  102  a. 
Cro.  Jac.,  197 :  1  Sid.,  146 ;  Yelv.,  21 ;  2  Ld.  Raym.; 
1121 ;  Doug.,  20 ;  Aleyn,  91 ;  2  East,  498,  note ;  Fitz.  N. 
B.,  94  C. ;  Dig.,  lib.  1,  tit.  2,  ch.  13,  n.  1 ;  3  D.  &  E.,  57 ; 
Carth.,  90 ;  Salk.,  210. 

rpHIS  was  an  action  on  the  case  for  selling 
J-  peachum  wood  for  braziletto.  "The  former 
worth  hardly  anything,  the  latter  of  consider- 
able value. 

The  defendent  had  received  the  wood  in 
question  from  a  house  in  New  Providence,  to 
whom  he  was  agent,  and  in  the  invoice  it  was 
mentioned  as  braziletto.  He  had  also  adver- 
tised it  as  braziletto,  had  shown  the  invoice  to 
the  plaintiffs,  and  had  made  out  the  bill  of 
parcels  for  braziletto.  But  it  was  not  pre- 
tended that  he  knew  that  it  was  peachum,  nor 
did  the  plaintiffs  suspect  it  to  be  so,  as  it  was 
delivered  from  the  vessel  and  picked  out  from 
other  wood  by  a  person  on  their  behalf.  In 
short,  neither  side  knew  it  to  be  other  than 
briziletto,  nor  was  any  fraud  imputed.  On 
discovery,  however,  of  the  real  quality  of  the 
wood,  it  was  offered  to  the  defendant,  and  the 
purchase-money  demanded.  On  his  refusal 
to  accept  the  one,  and  return  the  other,  as  he 
had  remitted  the  proceeds,  the  present  action 
was  brought,  in  which  a  verdict  was  taken  for 
the  plaintiffs,  subject  to  the  opinion  of  the 
court. 

Mr.  Hoffman,  for  the  plaintiffs.  The  simple 
point  is  whether  the  party  who  is  here,  though 
in  agent,  be  not  liable.  If  the  credit  be  to  the 
agent,  he  will  be  liable ;  but  not  if  it  be  to  the 
principal.  This  is  like  the  case  of  a  captain 
of  a  ship  who  is  known  to  be  the  agent  of  his 
owners,  but  still,  for  necessaries  furnished,  is 
liable  on  his  contract.3  In  these  cases,  the 
party  has  a  triple  remedy,  the  captain,  owner 
and  ship  ;  therefore,  though  we  may  have  a 
remedy  against  the  principal,  it  is  by  no 
means  an  exoneration  of  the  agent.  In  Mac- 
beath  v.  Haldiman  (1  D.  &  E.,  181),  it  is  ac- 
knowledged an  agent  may  make  himself  re- 
sponsible on  his  contract,  but  government 
being,  in  that  case,  made  the  debtor  by  the 
plaintiff,  it  was  determined  no  credit  was  given 
to  the  defendant.  The  knowing,  therefore, 
that  there  is  a  principal,  is  not  giving  credit  to 
him.  The  bill  of  parcels  is  complete  evidence 
that  the  defendant  made  the  sale  in  his  own 
name,  not  on  account  of  his  *principal ;  [*49 
he  is,  therefore,  clearly  answerable.  Suppose  a 

3-— Rich  v.  Coe,  Cowp.,  636,  but  the  doctrine  is  laid 
down  rather  too  broad  in  this  case.  See  Farmer  v. 
Davis,  1  D.  &  E.,  108.  In  a  home  port  the  ship  is  not 
liable. 

therefore,  a  general  rule,  that  on  the  sale  of  chattels 
there  is  not  any  implied  warranty,  unless  as  to  the 
title.  Hermance  v.  Vernoy,  6  Johns.  Rep.,  5.  That 
to  constitute  a  warranty  it  must  be  express,  and  it 
is  not  raised  by  a  sound  price,  or  a  mere  affirmation 
of  the  quality  or  kind  of  the  article  sold  (Defreeze 


NOTE.— Implied  warranty  of  quality— Caveat  emp- 
tnr. 

So  far  as  an  ascertained,  specific  chattel  already 
existing  and  which  the  buyer  has  inspected  is  con- 
cerned, the  rule  of  caveat  emptor  admits  of  no  ex- 
ception by  implied  warranty  of  quality.  Benja- 
min on  Sales,  4th  Am.  ed.,  p.  842,  et  seq,  and  cases 
cited  in  notes. 

Most  American  decisions  are  to  the  same  effect. 
See  Moore  v.  McKinley,  5  Cal.,  471 ;  Bartlett  v.  Hop- 
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pock,  34  N.  Y.,  118 ;  McClung  v.  Kelley,  21  la.,  508  ; 
Moses  v.  Mead,  1  Denio,  378. 

If  the  buyer  has  an  opportunity  of  inspection  the 
same  rule  applies.  Barnard  v.  Kellogg,  10  Wall., 
383;  Kohl  v.  Lindley,39  111.,  195;  Deming  v.  Foster, 
42  N.  H.,  165;  Salisbury  v.  Stainer,  19  Wend.,  159. 

A  sale  for  a  sound  prite  implies  no  warranty  of 
quality.  Dean  v.  Mason,  4  Conn.,  428 ;  Holden  v. 
Dakin,  4  Johns.,  421 ;  Wetherill  v.  Neilson,  20  Pa. 
St.,  448;  Beninger  v.  Corwin,  24  N.  J.  L.  (4  Zab.),  257  ; 
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consignment  sent  to  this  country,  and  a  pur- 
chase from  the  consignee,  are  we  driven  to 
look  abroad  ?  But  it  will  be  contended,  that 
admitting  the  agent  is  liable,  still  jt  must  be 
with  this  qualihcation,  that  he  has  not  paid 
over  the  money.  Butter  v.  Harrison  (Cowp. . 
566)  will  be  relied  on  for  this.  But  there  the 
money  was  paid  by  mistake,  and  the  agent  did 
not  accelerate  ;  here  he  took  an  active  step  ; 
he  sold  and  received  profits  ;  he  was  not  a  mere 
recipient  of  money  paid  to  him  voluntarily. 
But  there  was  no  remittance  in  this  case.  It 
is  not  a  remittance  in  point  of  law.  It 
was  made  in  January,  1801,  a  month  be- 
before  the  note  given  in  part  payment 
fell  due,  which  was  not  till  the  next  month. 
How,  then,  could  this  return  cargo,  transmit- 
ted in  January,  be  a  remittance  of  money  not 
receivable  till  February  ?  Suppose  when  the 
note  fell  due,  the  fact  of  the  wood  being  differ- 
ent from  that  for  which  it  was  purchased  had 
been  known,  payment  had  been  refused,  and 
the  note  put  in  suit  by  the  defendant ;  would 
not  these  circumstances  have  been  a  complete 
defense  ?  The  description  of  the  wood,  in  a 
bill  of  parcels,  is  as  full  a  warranty  of  its 
quality,  as  a  description  of  a  vessel's  being  Amer- 
ican, in  a  warranty  in  a  policy  of  assurance. 
Though  the  contracts  are  different,  the  rules 
of  construction  ought  to  be  the  same.  If  so, 
and  a  warranty  was  created,  then,  on  the  prin- 

v.  Trumper,  1  Johns.  Rep.,  274 ;  Holden  v.  Dakin,  4 
Johns.  Rep.,  421) ;  nor  by  a  mere  affirmation  of  the 
value  (Davis  v.  Meeker,  5  Johns.  Rep.,  454) ;  nor 
according  to  the  case  in  the  text,  by  a  written 
description ;  and  where  the  subject  is  of  dubious 
quality,  in  which  common  judgments  might  be  de- 
ceived. Lord  Kenyon  has  ruled  the  same.  There- 
fore, where  an  auctioneer,  on  a  sale  of  pictures,  set, 
in  the  printed  catalogue,  opposite  to  each,  the  name 
of  a  painter,  his  lordship  determined  that  it  did  not 
amount  to  a  warranty  of  the  picture's  being  the 
work  of  such  artist.  Jendwine  v.  Slade,  2  Esp.  Rep., 
572.  But  where  a  substantive  fact  was  specified  in 
an  emphatic  manner,  by  printing  in  the  articles  of 
sale  in  italics,  that  an  estate  was  free  from  incum- 
brances,"  the  Court  of  Common  Pleas  held  that  it 
amounted  to  a  warranty.  Gunnis  v.  Erhart,  1  H. 
Bl.,  289.  Where,  on  a  sale  by  auction,  the  duty  may, 
on  the  vendor's  doing  certain  acts,  be  avoided,  if 
the  auctioneer  say  that  he  has  taken  such  precau- 
tions that  if  the  vendor's  price  be  not  bid,  there  will 
be  no  sale,  and  the  duty  not  payable,  it  is  a  warranty 
against  incurring  the  duty,  though  the  auctioneer 
act  in  good  faith,  and  be  mistaken  as  to  the  legal 
effect  of  what  he  did.  Capp  v,  Topham,  6  East,  392. 
The  reason  of  this  decison  may  perhaps  be,  that  the 
auctioneer  was  acting  in  the  line  of  his  vocation. 
"Where  a  servant  is  employed  to  sell  a  horse,  he  has 
an  implied  authority  to  warrant  his  soundness 
(Alexander  v.  Gibson,  2  Camp.,  555) ;  so  a  broker, 
authorized  to  advertize  a  general  ship  for  any  port, 
to  warrant  that  she  shall  sail  with  convoy.  Rin- 


ciples  in  insurance  cases,  parol  evidence  was- 
inadmissible.  To  evince  the  first  position  with 
which  we  began,  Gonzalez  v.  Sladen  (Bull.,  N. 
P.,  180)  is  fully  in  point;  for  it  is  there  laid 
down,  that  a  factor  beyond  sea  may  be  sued 
by  a  vendor  for  goods  purchased  on  account 
of  his  principal,  "because,"  adds  the  author  of 
the  Lex  Mercatoria  Americana  (1  Lex  Her. 
Amer.),  from  whom  the  case  is  cited,  "it 
would  otherwise  be  impossible  to  carry  on 
trade  ;  for  who  would  trust  a  person  unknown, 
and  a  thousand  miles  distant  ?"' 

Messrs.  Woods  and  Hanson,  contra.  The  re- 
mittance is  with  us  considered  as  important. 
In  addition  to  this  we  shall  contend  that  in  all 
cases  like  this,  unless  there  be  a  warranty, 
scienter,  or  fraud,  the  defendant  is  not  respon- 
sible. These  three  things  are  indispensable. 
As  to  a  warranty,  there  is  nothing  like  it,  un- 
less the  mere  representation  *calling  it  [*5O 
braziletto  be  so.  The  plaintiffs  were  as  cap- 
able of  judging  as  the  defendant.  If  other- 
wise, it  was  the  plaintiff's  duty  to  have  asked 
the  defendant,  do  you  warrant  ?  The  mere 

!•— This  position  of  the  author  of  that  book  has-- 
been subsequently  confirmed  in  Houghton  v.  Math- 
ews  (3  Bos.  &  Pull-,  490)  by  Chambre,  J.,  who  there 
says,  "where  the  principal  resides  abroad,  he  is  sup- 
posed to  be  ignorant  of  the  circumstances  of  the 
party  with  whom  his  factor  deals,  and  therefore  the 
whole  credit  is  considered  as  subsisting  between  the 
contracting  parties." 

quist  v.  Ditchell,  Abb.  on  Ship.,  parts,  p.  8.  If  it  be 
necessary  to  proceed  on  the  warranty,  the  action 
may  be  maintained  against  him  who  made  it,  though 
he  plead  partnership  in  abatement,  provided  he  sold 
as  his  separate  property,  and  gave  the  warranty 
solely.  Clark  v.  Holmes,  3  Johns.  Rep.,  128.  But 
where  case  was  brought  for  a  deceit  by  means  of  a 
joint  warranty,  on  a  joint  sale  of  joint  property, 
proof  of  a  separate  sale  and  warranty  of  the  joint 
property,  by  one  of  the  defendants,  who  sold  it  as 
his  own,  will  not  support  the  action.  Weal  v.  King, 
12  East,  452.  If  the  action  be  for  deceit  in  the  sale, 
or  assumpsit  for  not  dejivering  on  a  sale  of  goods; 
those  of  a  certain  description,  but  others  of  a  differ- 
ent quality  and  sort,  fraud  must  be  alleged  and 
proved.  Snell  et  al.  v.  Moses  and  Sons,  1  Johns.  Rep., 
90.  But  after  verdict,  if  an  affirmation  be  stated  in 
the  count,  which  proceeds  to  set  forth  that "  the 
plaintiff,  by  reason  of  the  said  affirmation  of  the 
said  defendant,  was  fraudulently  and  falsely  de- 
ceived," the  fraud  and  deceit  are  sufficiently  alleged,- 
as  has  been  determined  in  the  Court  of  Errors,  in 
Bayard  v.  Malcolm  (2  Johns.  Rep.,  550),  reversing  a. 
contrary  decision  of  the  Supreme  Court  in  the  same 
case  (1  Johns.  Rep.,  345),  which  seems  to  be  the  bet>- 
ter  law,  though  of  no  authority.  Where  the  scienter 
was  expressly  laid,  proof  of  knowledge  in  the  agent 
beyond  sea,  was  held  sufficient  in  an  action  against 
the  merchant,  his  principal,  in  whom  the  jury  round 
there  was  not  any  actual  deceit,  but  that  it  was  in 
the  agent.  Hern  v.  Nichols,  1  Salk.,  289. 


Wright  v.  Hart,  18  Wend.,  449 ;  Weimer  v.  Clement,  37 
Pa.  St.,  147 ;  Mason  v.  Chappell,  15  Gratt.,  572 ;  Mixer 
v.  Coburn,  11  Met.,  559 ;  Hadley  v.  Clinton,  etc.,  Co., 
13  O.  St.,  502 ;  Hargous  v.  Stone,  5  N.  Y.,  73;  Beirne 
v.  Dord,  5  N.  Y.,  95 ;  Moses  v.  Mead,  5  Denio.  617. 

Contra.  Barnard  v.  Yates,  1  Nott  &  M'C.,  142; 
Melancon  v.  Robichaux,  17  La.,  97 ;  Dewees  v.  Mor- 
gan, 1  Mart.  (La.),  1 ;  Colcock  v.  Reid,  3  McCord, 
513 ;  Missroom  v.  Waldo,  2  Nott  &  M'C.,  78. 

In  Pennsylvania  it  has  been  held  that  if  parties  to 
a  transaction  are  not  in  a  position  of  equality  as  to 
ability  to  judge  accurately  of  the  thing  sold,  false 
representations  will  avoid  the  contract.  Bigler  v. 
Fllckenger.  55  Pa.  St.,  279.  See.  also.  Overbay  v. 
Lighty,  27  Ind.,  27 ;  Harris  v.  Mullins,  32  Ga.,  704. 

In  Georgia  it  has  been  held  that  a  merchant  selling 
guano  superphosphate  or  other  fertilizer  to  a  farmer 
impliedly  warrants  it  to  be  merchantable  and  rea- 
sonably suited  to  the  use  designed.  Gummell  v. 
Gunby,  52  Ga.,  504 ;  Sims  v.  Howell,  49  Ga.,  620. 
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The  sale  of  an  article  by  the  manufacturer  there  is 
an  implied  warranty  that  it  is  free  from  any  defect 
produced  by  the  manufacturing  process.  Hoe  v. 
Sanborn,  21  N.  Y.,  552. 

As  to  sale  of  provisions  for  domestic  use,  see  Moses 
v.  Mead,  1  Denio,  378 ;  S  C.,  5  Denio,  617. 

See,  generally,  Hotchkiss  v.  Gage,  26  Barb.,  141 ; 
Jendwine  v.  Slade,  2  Esp.,  572 ;  Fraley  v.  Bispham,. 
10  Pa.  St.,  320;  Winsor  v.  Lombard,  18  Pick.,  57V 
Bradford  v.  Maly,  13  Mass.,  139 ;  Haggins  v.  Plymp- 
ton,  11  Pick.,  97;  also,  Jones  v.  Just,  3  L.  R.  Q.  B., 
197,  for  the  English  doctrine. 

The  doctrine  of  the  above  cose,  Seixas  v.  Woods, 
was  questioned  in  Borrekins  v.  Bevan,  3  Rawle,  43.. 
See,  also,  2  Kent.  Com.,  479,  and  Henshaw  v.  Robins, 
9  Met.,  89,  in  which  last  case  it  was  held  that  a 
description  in  a  bill  of  parcels  of  goods  sold  im- 
ports a  warranty  that  the  goods  are  the  goods- 
described  and  that  they  substantially  agree  with  the 
terms  of  the  description. 
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saying  it  was  braziletto  did  not  warrant  it,  for 
it  is  not  every  assertion  that  will  make  a  war- 
ranty. To  render  it  so,  Buller,  J.,  says,  in 
Pasley  v.  Freeman  (3  D.  &  E),  it  must  appear 
by  evidence  that  it  was  so  intended.  If,  then, 
it  was  not  sworn  to  at  the  trial,  it  cannot  now 
be  supplied.  The  transaction  on  the  part  of 
the  defendant  was  perfectly  fair  ;  every  infor- 
mation he  himself  had  was  given  ;  every  paper 
and  document  relating  to  the  article  shipped 
were  laid  before  the  plaintiff,  who  was  left  to 
exercise  his  own  judgment  on  the  article,  and 
the  communications  respecting  it.  In  Spring- 
well  v.  Allen  (Aleyn,  91),  "for  falsely  and 
maliciously  selling  a  horse  to  the  plaintiff,  as 
the  proper  horse  of  the  defendant,  ubi  re  vera, 
it  was  the  horse  of  Sir  J.  L.,  because  the  plaint- 
iff could  not  prove  that  the  defendant  knew  it 
not  to  be  his  own  horse,  for  the  declaration 
must  be  that  he  did  it  fraudulently,  or  know- 
ing it  to  be  not  his  own  horse,  for  the  defend- 
ant bought  the  horse  in  Smithiield,  but  not 
legally  tolled,  the  plaintiff  was  nonsuited." 
So  in  Dewding  v.  Mortimer  (2  East,  452,  n.), 
the  scienter  was  held  necessary  to  be  proved. 
The  same  doctrine  is  to  be  found  in  1  Sid., 
146.  (Leakins  v.  Clissel,  S.  C.,  1  Keb.,  522.) 
Proof  of  an  assertion  will  not  maintain  the 
action  ;  the  plaintiff  must  establish  the  scienter. 
A  mere  insertion  in  a  bill  of  parcels  can  never 
amount  to  warranty ;  for  that  purpose  tech- 
nical words  are  necessary.  The  contents  of  a 
bill  of  parcels  are  never  obligatory.  (12  Vin., 
6E.1)  In  this  respect,  it  is  the  custom  of 
trade  invariably  to  make  out  the  bill  in  the 
name  of  the  agent.  But  the  action  ought  to  be 
against  the  principal,  unless  in  cases  of  mala 
fides,  or  notice.  (Sadler  v.  Evans,  4  Burr., 
1986.)  The  notice  is  not  contended,  and  as  to 
mala  fides,  the  case  expresses  the  very  reverse. 
In  all  contracts  for  sale  every  person  is  sup- 
posed acquainted  with  the  subject  matter.  All 
purchasers,  in  presumption  of  law,  are  deemed 
competent  judges  of  what  they  are  about  to 
buy  ;  and  if  they  will  purchase  without  atten- 
51*]  tion  to  circumstances,  the  *maxim  of 
caveat  emptor  will  apply.2  This  doctrine  is 
fully  recognized  in  Parkinson  v.  Lee  ( 2  Lee, 
314).  The  seller  of  a  parcel  of  hops,  with  a 
latent  defect,  which  he  did  not  know  of,  and 
without  warranty,3  or  fraud,  held  not  to  be 
answerable  though  they  turn  out  unmerchant- 
able. For  the  vendee  is  supposed  to  be  as  com- 
petent a  judge  of  the  commodity  as  the  vendor. 
When  he  is  not,  and  doubts  his  own  abilities,  he 
requires  a  warranty  ;  and  the  reason  that  it  is 
held  of  such  force  in  law,  is  because  a  trust  is 
then  reposed  in  the  seller,  on  the  faith  of  which 
alone  the  buyer  acts.  In  Dowding  v.  Mortimer, 
already  referred  to,  the  declaration  stated 
"that  the  plaintiff  bargained  with  the  defend- 
ant to  buy  of  him  a  certain  musket,  as  for  a 

1.— PI.  7,  It  is  supposed  is  intended.  Decider  v. 
Savory. 

2. — It  has  been  said  this  maxim  relates  only  to 
lands.  See  1  Lex  Mer.  Amer.,  372,  citing  a  case 
from  Dallas. 

3.— There  was  a  warranty  that  the  hops  should  be 
of  like  goodness  as  the  sample,  and  the  bulk  of  them 
were  so  at  the  time  of  sale.  The  case  seems  to  es- 
tablish this  principle,  that  if  an  article  be  of  a  qual- 
ity equal  to  what  warranted  at  the  time  of  sole, 
the  vendor  is  not  liable  for  subsequent  deteriora- 
tion, arising1  from  a  latent  defect  of  which  he  was 
ignorant. 
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sound  and  perfect  musket,  at  and  for  a  large 
price,  to  wit,  £21  12s.  6d.,  and  that  the  defend- 
ant then  and  there  knowing  the  said  musket 
to  be  unsound,  broken  and  imperfect,  then 
and  there  sold  the  said  musket  to  the  plaintiff, 
as  and  for  a  sound  and  perfect  musket."  Yet  it 
was  held  there  was  no  warranty,  and  being  so, 
it  must  be  proved  that  it  was  done  scienter  by 
the  defendant,  otherwise  there  there  can  be- 
no  recovery.  There  is  no  analogy  between 
the  case  put  as  to  warranties  in  policies.  There 
the  subject  matter  of  the  contract  is, .  that 
there  shall  be  an  American  ship  ;  if  there  i& 
none,  there  is  no  contract.  The  plaintiff  made 
his  agreement  with  the  defendant  as  an  agent;, 
he,  therefore,  can  never  say  he  is  a  principal. 
It  follows,  therefore,  that  the  present  is  the 
common  case  of  agent  and  principal,  in  which 
the  vendee  must  have  his  redress  over.  But 
it  is  insisted  that  the  money  has  not  been  le- 
gally remitted,  the  return  cargo  being  sent  pre- 
vious to  the  receipt  of  the  cash  on  the  note  of 
the  plaintiffs,  which  did  not  fall  due  till  the 
month  after  the  pretended  remittance,  as  it 
is  termed,  was  made.  For  this  Butter  v.  Har- 
rison has  been  cited  ;  but  if  that  can  be  attended 
to,  it  will  be  seen  that  it  is  strongly  in  our 
favor.  For  it  expressly  goes  to  prove  that 
when  any  step  has  been  taken  on  the  credit  of 
the  funds  received  by  the  agent.in  consequence 
of  which  his  situation  with  regard  to  his  prin- 
cipal is  changed,  it  shall  be  deemed  to  be  a 
payment  over.  Here  we  have  acted  on  the 
faith  of  this  note,  and  made  a  large  remittance, 
which  still  leaves  Young  and  Montell  in  our 
debt ;  this,  therefore,  it  is  presumed,  is  a  [*52 
remittance  ;  and,  therefore,  a  perfect  exonera- 
tion of  the  defendant. 

Mr.  Hoffman,  in  reply.  If  the  facts  in  the 
case  do  not  amount  to  a  warranty,  it  will 
hardly  be  possible  to  create  one.  This  court 
has  decided  similar  circumstances  to  amount 
to  a  warranty,  in  a  case  where  one  drug  was 
sold  for  another.  The  determination  from  £ 
East,  314,  was  on  a  sale  by  sample,  in  which 
the  court  held  the  vendor  not  liable  for  a  dete- 
rioration arising  from  the  known  nature  of  the 
article.  And,  surely,  as  to  the  remittance,  it 
is  incongruous  to  say  that  has  been  sent  which 
has  not  been  received.  It  might  perhaps  avail 
between  agent  and  principal,  but  not  when  a 
third  person  is  concerned. 

THOMPSON,  J.  Two  questions  arising  out  of 
this  case  are  presented  for  consideration  : 

1.  Whether  an  action  can  be  maintained  to 
recover  back  the  consideration  money  paid 
under  the  circumstances  stated  in  the  case  ? 
and  if  so,  then, 

2.  Whether  the  defendant,  who  acted  only 
as  agent  or  factor,  can  be  made  responsible? 

From  the  fact  stated  with  respect  to  the 
first  point,  it  appears  that  there  was  no  ex- 
press warranty  by  the  defendant,  or  any  fraud 
in  the  sale.  The  wood  was  sold  and  purchased 
as  braziletto  wood,  and  a  fair  price  paid  for 
such  wood, when  in  fact  the  wood  was  of  a  dif- 
ferent quality,  and  of  little  or  no  value.  The 
plaintiff's  agent,  who  made  the  purchase,  saw 
the  wood  when  unloaded  and  delivered,  and  did 
not  discover  or  know  that  it  was  of  a  different 
quality  from  that  described  in  the  bill  of  par- 
cels ;  neither  did  the  defendant,  who  was  only 
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consignee  of  this  cargo,  know  that  the  wood 
W:H  not  braziletto.  The  question  then  arises, 
whether  there  was  an  implied  warranty,  so  as 
to  afford  redress  to  the  plaintiffs,  or  whether 
the  maxim  of  caveat  emptor  must  be  applied  to 
them.  From  an  examination  of  the  decisions 
in  courts  of  common  law,  I  can  find  no  case 
where  an  action  has  been  sustained  under  sim- 
ilar circumstances  :  an  express  warranty,  or 
some  fraud  in  the  sale,  are  deemed  indispen- 
sably necessary  to  be  shown.  In  the  case  of 
Chandelor  v.  Lopus(2  Or.  Rep.,  4),  in  the  ex- 
chequer-chamber, it  was  decided,  that  an 
action  of  trespass  on  the  case  would  not  lie 
for  selling  a  jewel,  affirming  it  to  be  a  bezoar 
53*  J  stone,  *when  in  truth  it  was  not,  unless  it 
be  alleged  that  the  defendant  knew  it  was  not  a 
bezoar,  or  he  warranted  it  to  be  such.  And  in 
the  case  of  Springwell  v.  Allen  (2  East,  448,  in 
note),  it  was  adjudged  that  the  scienter  or 
fraud  was  the  gist  of  the  action,  when  there 
was  no  warranty.  Mr.  Woodeson,  in  his  Lect- 
ures (2  Woodd.  Lee.,  415),  says,  in  the  En- 
glish law,  relating  to  this  subject,  a  very  uncon- 
scientious  maxim  seems  long  to  have  prevailed, 
which  was  expressed  or  alluded  to  by  the 
words  caveat  emptor,  signifying  that  it  was  the 
business  of  the  buyer  to  be  upon  his  guard, 
and  that  he  must  abide  the  loss  of  an  impru- 
dent purchase,  unless  the  goodness  and  sound- 
ness of  the  thing  sold  be  warranted  by  the 
seller.  But  this  doctrine,  he  says,  is  now 
exploded,  and  a  more  reasonable  principle  has 
succeeded,  that  a  fair  price  implies  a  warranty, 
and  that  a  man  is  not  supposed,  in  the  con- 
tract of  sale,  to  part  with  his  money  without 
expecting  an  adequate  compensation. 

Here  we  find  a  full  and  complete  recognition 
by  this  commentator  that  the  law  once  was  laid 
down  in  the  above  cases,  and  the  modern  and 
improved  doctrine,  as  he  calls  it,  however  rea- 
sonable and  just  it  may  at  first  seem,  does  not 
appear  to  be  fortified  and  sanctioned  by  ad- 
judged cases.  They  all  determine,  either  that 
there  must  be  an  express  warranty,  or  some 
fraud  on  the  part  of  the  vendor.  In  the  case 
of  Bree  v.  Holbech  (Doug. ,  655),  asmmpsit  was 
brought  to  recover  back  money  paid  as  the 
consideration  for  the  assignment  of  a  mort- 
gage which  turned  out  to  be  a  forgery.  The 
defendant  being  an  administrator  with  the  will 
annexed,  and  finding  the  mortgage  among  the 
papers  of  the  testator,  assigned  it  bona  fde,  not 
knowing  it  to  be  a  forgery  ;  and  it  was  ad- 
judged that  he  was  not  liable  to  refund,  he 
having  acted  in  good  faith  ;  and  there  being  no 
covenant  for  the  goodness  of  the  title,  that  it 
was  incumbent  on  the  plaintiff  to  have  looked 
to  the  goodness  of  it.  And  in  the  case  of 
Stewart  v.  WiUeins  (Doug.,  18),  it  was  ruled 
that  assumpsit  was  the  proper  form  of  action 
where  there  is  an  express  warranty  ;  and  Lord 
Mansfield  there  said,  that  selling  for  a  sound 
price,  without  warranty,  may  be  a  ground  for 
an  assumptit;  but  in  such  case  it  ought  to  be 
laid  that  the  defendant  knew  of  the  unsound- 
ness.  (2  East,  446.)  Again,  in  the  case  of 
Williamson  v.  Allison,  the  same  subject  in 
54*]  some  measure  came  under  review  ;  *and 
the  law,  as  laid  down  in  the  cases  of  Spring- 
well  v.  Allen,  and  Chandelor  v.  Lopun,  above 
cited,  was  fully  recognized.  Fonblanque,  in 
his  valuable  Treatise  of  Equity  (1  Fonb.,  360, 


note  fi),  speaking  of  the  justice  and  propriety 
of  this  principle;  says,  "To  excite  that  dili- 
gence which  is  necessary  to  guard  against  im- 
position, and  to  secure  that  jjood  faith  which 
is  necessary  to  justify  a  certain  degree  of  con- 
fidence, is  essential  to  the  intercourse  of  socie- 
ty. These  objects  are  attained  by  those  rules 
of  law  which  require  the  purchaser  to  apply 
his  attention  to  those  particulars,  which  mav 
be  supposed  to  be  within  the  reach  of  his  ob- 
servation and  judgment ;  and  the  vendor  to 
communicate  those  particulars  and  defects 
which  cannot  be  supposed  to  be  immediately 
within  the  reach  of  such  attention.  If  the 
purchase  be  wanting  of  attention  to  those  points, 
where  attention  would  have  been  sufficient  to 
protect  him  from  surprise  or  imposition,  the 
maxim  caveat  emptor  ought  to  apply.  But  even 
against  this  maxim  he  may  provide,  by  requiring 
the  vendor  expressly  to  warrant  that  which 
the  law  would  not  imply  to  be  warranted.  If 
the  vendor  be  wanting  in  good  faith,  fides 
sermnda  is  the  rule  of  law,  and  may  be  en- 
forced, both  in  equity  and  at  law."  These  ob- 
servations, I  think,  apply  with  peculiar  force 
in  the  case  before  us.  The  agent  of  the  plaint- 
iffs, who  made  the  purchase,  was  present  at 
the  delivery  of  the  wood  ;  and  the  defect  now 
complained  of  was  within  the  reach  of  his  ob- 
servation and  judgment,  had  he  bestowed 
proper  attention.  I  am  satisfied  that  accord- 
ing to  the  settled  decisions  in  the  English 
courts,  either  an  express  warranty,  or  some 
fraud  or  deceit  on  the  part  of  the  vendor,  is 
necessary  to  be  shown  in  order  to  entitle  the 
purchaser  to  the  remedy  sought  after  in  the 
present  case.  I  see  no  injustice  or  inconven- 
ience resulting  from  this  doctrine,  but.  on  the 
contrary,  think  it  best  calculated  to  excite 
that  caution  and  attention  which  all  prudent 
men  ought  to  observe  in  making  their  con- 
tracts. I  am,  therefore,  of  opinion  with  the 
defendant  on  the  first  point,  which  renders  it 
unnecessary  for  me  to  examine  the  other  ques- 
tion raised  "on  the  argument. 

KENT,  J.  This  is  a  clear  case  for  the  de- 
fendant. If  upon  a  sale  there  be  neither  a 
warranty  nor  deceit,  the  purchaser  purchases 
at  his  peril.  This  seems  to  have  been  the  an- 
cient and  the  uniform  language  of  the  English 
law,  *and  the  only  writer  of  authority  [*55 
that  calls  this  doctrine  in  question  is  Profes- 
sor Wooddeson,  in  his  Vinerian  Lectures,  and 
he  does  not  cite  any  judicial  decision  as  the 
bases  of  his  opinson.  In  the  case  of  Chande- 
lor v.  Lopus  (Cro.  Jac.,  4),  it  was  determined 
in  the  exchequer,  by  all  the  judges  except 
one,  that  for  selling  a  jewel,  which  was  af- 
firmed to  be  a  bezoar  stone,  when  it  was  not, 
no  action  lay,  unless  the  defendant  knew  it 
was  not  a  bezoar  stone,  or  had  warranted  it  to 
be  one.  This  appears  to  me  a  case  in  point 
and  decisive.  And  in  the  case  of  Parkinson 
v.  Lee  (2  East,  314),  it  was  decided  that  a  fair 
merchantable  price  did  not  raise  an  implied 
warranty  ;  that  if  there  be  no  warranty,  and 
the  seller  sell  the  thing,  such  as  he  believes  it 
to  be,  without  fraud,  he  will  not  be  liable  for 
a  latent  defect.  These  decisions  are  two  cen- 
turies apart,  and  the  intermediate  cases  are  to 
the  same  effect.  (Co.  Litt.,  102,  a  ;  Cro.  Jac., 
197  ;  1  Sid.,  146  ;  Yelv.,  21  ;  2  Ld.  Raym., 
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1121  ;  per  Holt,  Ch.  J.;  Doug.,  20;  Aleyn, 
91,  cited  2  East,  498,  notis.)  By  the  civil  law, 
says  Lord  Coke,  every  man  is  bound  to  war- 
rant the  thing  that  he  selleth,  albeit  there  be 
no  express  warranty  ;  but  the  common  law 
biudeth  him  not,  unless  there  be  a  warranty  in 
deed,  or  law.  So  Fitzherbert  (N.  B.,  94,  C.) 
%ays,  that  if  a  man  sell  wine  that  is  corrupted, 
or  a  horse  that  is  diseased,  and  there  be  no 
warranty,  it  is  at  the  buyer's  peril,  and  his 
eyes  and  his  taste  ought  to  be  his  judges  in 
that  case.  In  the  case  cited  from  2  East,  the 
judges  were  unanimous  that  the  rule  applied 
to  sales  of  all  kinds  of  commodities.  That 
without  a  warranty  by  the  seller,  or  fraud  on 
his  part,  the  buyer  must  stand  to  all  losses 
arising  from  latent  defects,  and  that  there  is 
no  instance  in  the  English  law  of  a  contrary 
rule  being  laid  down.  The  civil  law,  and  the 
law  of  those  countries  which  have  Adopted  the 
civil  as  their  common  law,  is  more  rigorous 
towards  the  seller,  and  make  him  responsible 
in  every  case  for  a  latent  defect  (see  the  Dig. , 
lib.  1,  tit.  2,  ch.  13,  n.  1,  which  gives  the 
very  case  of  selling  vitiated  wood),  and,  if  the 
question  was  res  'Integra  in  our  law,  I  confess 
I  should  be  overcome  by  the  reasoning  of  the 
Civilians.  And  yet,  the  rule  of  the  common 
law  has  been  well  and  elegantly  vindicated 
by  Fonblanque,  as  most  happily  reconciling 
the  claims  of  convenience  with  the  duty  of 
56*]  good  *faith.  It  requires  the  purchaser 
to  apply  his  attention  to  those  particulars 
which  may  be  supposed  within  the  reach  of  his 
observation  and  judgment,  and  the  vendor  to 
communicate  those  particulars  and  defects 
which  cannot  be  supposed  to  be  immediately 
within  the  reach  of  such  attention.  And  even 
against  his  want  of  vigilance,  the  purchaser 
may  provide,  by  requiring  the  vendor  ex- 
pressly to  warrant  the  article.1  The  mention- 
ing the  wood  as  braziletto  wood,  in  the  bill 
of  parcels,  and  in  the  advertisement  some 
days  previous  to  the  sale,  did  not  amount  to  a 
warranty  to  the  plaintiffs.  To  make  an  af- 
firmation at  the  time  of  the  sale  a  warranty, 
it  must  appear  by  avidence  to  be  so  intended 
(Buller,  ,/.,  3  D.  &  E.,  57  ;  Carth..  90  ;  Salk., 
210);  and  not  to  have  been  a  mere  matter  of 
judgment  and  opinion,  and  of  which  the  de- 
fendant had  no  particular  knowledge.2  Here 


it  is  admitted  the  defendant  was  equally  ignor- 
ant with  the  plaintiffs,  and  could  have  had  no 
such  intention. 

The  cases  in  which  the  ship,  in  a  policy  of 
insurance,  has  been  described  as  neutral  or 
American,  and  that  description  held  to  be  a 
warranty,  are  not  at  all  analogous  to  the 
present  case.  The  policy  is  a  special  con- 
tract, in  which  the  whole  agreement  is  pre- 
cisely stated,  and  no  question  was  ever  made 
in  those  cases  but  that  the  assured  knew,  and 
intended  to  be  understood  to  mean,  that  the 
vessel  was  of  the  character  described.  I  am. 
therefore,  for  the  defendant. 

LEWIS,  Ch.  J.,  contra. 

Judgment  for  the  defendant. 

Overruled— 71  N.  Y-,  129. 

Modified— 51  N-  Y.,  :;03;  44  How-,  118. 

Distinguished— 1  Johns.,  275 ;  4  Cow.,  442 ;  6  Cow., 
676 ;  6  Barb..  561. 

Cited  in— 4  Johns.,  421 ;  5  Johns..  400 ;  19  Johns., 
291:  20  Johns.,  203;  1  Wend.,  189;  17  Wend.,  269;  18 
Wend.,  432-455;  5  N.  Y.,  82-98;  25  N.  Y.,  308 ;  34  N. 
Y.,  120;  64  N.  Y..  415;  26  Barb.,  142;  42  Barb.,  474; 
44  Barb..  540;  35  How.  Pr.,  383;  6  Rob.,  52;  2  E. 
D.  Smith,  362;  McAll.,  56. 


ANONYMOUS. 

Practice  on  stipulation. 

THE  COURT  intimated  that  when  a  stipula- 
tion (see  Vol.  I,  p.  7.  n.)  is  offered,  before 
notice  of  motion,  then  costs  will  be  allowed 
up  to  the  time  of  offer.  When  after  notice, 
and  before  actual  application,  up  to  that  time. 
But  when  not  till  the  court  is  applied  to,  then 
all  costs  must  be  paid. 


ANONYMOUS. 

Practice  on  frivolous  demurrers. 

TT  WAS  ruled  by  the  court,  that  to  take  the 
JL  effect  of  a  motion  for  judgment  when  a  frivo- 
lous demurrer  is  put  in,  notice  of  bringing  on 
the  argument  must  be  given.3 


1. — In  executed  contracts  for  the  sale  of  personal 
property,  where  there  is  uo  fraud  or  express  war- 
ranty, the  purchaser  takes  the  property  at  his  own 
risk  as  to  quality  and  condition.  Moses  v.  Mead,  1 
Denio,  378.  See  in  this  respect,  also,  5  Denio,  617  ; 
Salisbury  v.  Stainer,  19  Wend.,  159 ;  Johnson  v.  Ti- 
tus, 2  Hill,  606;  Defreeze  v.  Trumper,  1  J.  K.,  274; 
Davis  v.  Meeker,  5  J.  R.,  355  ;  Holden  v.  Daken.  4 
J.  R.,  421 ;  Thompson  v.  Ashton,  14  J.  R.,  216;  Wright 
v.  Hart,  18  Wend.,  449 ;  Same  case,  17  Wend.,  267 ; 
Cunningham  v.  Spier,  13  J.  R.,  392 ;  Sands  v.  Tay- 
lor, 5  J.  R.,  395 ;  Sweet  v.  Colgate,  20  J.  R.,  196 ;  Snell 
v.  Morris,  1  J.  R.  96;  Perry  v.  Aaron>  //>.,  129; 
Flemming  v.  Slocum,  18  J.  R.,  403;  Case  v.  Bough- 
ton,  11  Wend.,  106.  But  where  the  contract  is  ex- 
ecutory, it  carries  an  obligation  that  it  shall  be  at 
least  merchantable :  if  it  comes  short  of  this,  it  may 
be  returned  after  the  vendee  has  had  a  reasonable 
time  to  inspect  it ;  and  in  an  action  for  the  recovery 
of  the  stipulated  price,  the  vendor  will  be  reduced 
to  a  Quantum  mcni.it.  Howard  v.  Hoey,  23  Wend., 
350. 

It  is  an  exception  to  the  general  rule,  which  im- 
plies a  warranty  on  a  sale  by  sample,  that  the  bulk 
•of  the  article  shall  correspond  with  the  sample. 
Moses  T. Mead,  1  Denio.  378.  See,  also.on  this  point, 
Boorman  v.  Jenkins,  12  Wend.,  566 ;  Bebee  v-  Rob- 
C'AINES'  REPS.,  2. 


I  erts.  Id-,  413 ;  Oneida  Man.  So-  v.  Lawrence,  4  Cow., 
i  400 ;  Gallagher  v.  Waring,  9  Wend.,  20 ;  Andrews  v. 
j  Kneeland.  6  Cow.,  354;  Waring  v.  Mason,  18  Wend., 
425. 

i     And  in  a  sale  of  provisions  for  domestic  use,  the 
I  vendor  is  bound  to  know  that  they  are  sound  and 
i  wholesome   at   his   peril ;  a   warranty   is  implied. 
1  Moses  v.  Mead,  1  Denio, -378;  Van  Bracklin  v.  Fonda, 
j  12  J.  R.,  468.    A  warranty  of  title  is  also  implied  on 
the  sale  of  a  chattel.    Defreeze  v.  Trumper,  1  J.  R., 
i  274 ;  and  see  on  this  point,  Rew  v.  Barber,  3  Cow., 
272 ;  Herman  v.  Vernoy,  6  J.  R.,  5  ;  Sweet  v.  Col- 
gate, 20  J.  R.,  203.  Vibbard  v.  Johnson,  19  J.  R.,  77 ; 
McCoy  v.  Archer,  3  Barb.,  323;  Livingston  v.   Bain, 
>  10  Wend., 384. 

j     2. — There  are  no  particular  words  prescribed  by 

i  law  to  make  out  a  warranty ;  but  it  is  essential  that 

the  affirmation  made  at  the  time  of  the  sale  be  in- 

;  tended  by  the  parties  as  a  warranty,  and  not  as  the 

mere   expression    of   an   opinion   by   the  vendor. 

Sweet  v.  Colgate,  20  J.  R.,  203;  Onoida  Man.  So.  v. 

Lawrence,  4  Cow.,  440 ;  Roberts  v.  Morgan,  2  Cow., 

438 ;  Whitney  v.  Sutton,  11  Wend.,  441 ;  Duffee  v.  Ma- 

son,  8  Cow.,  25 :  Cramer  v.  Bradshaw,  10  J.  R-,  484 ; 

Holden  v.  Dakin,  4  J.  R.,  421;  Cook  v.  Mosely,  13 

'  Wend.,  277 ;  Chapman  v.  Murch,  19  J.  R.,  290. 

I     3.— See  post,  M*Cabe  v.  McKay,  p.  100. 
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57*]        THE  PEOPLE  «.  JAMES. 

Pardon  —  Agreement  to  Depart  from    United 
States — Retaking — Insanity  Shown — Discharge. 

If  a  prisoner  who  has  been  pardoned  on  condition 
of  leaving  the  United  States  within  a  limited  time, 
do  not  depart,  and  is  afterwards  taken  up  for  not  so 
doing-,  he  may,  on  its  appearing:  to  the  court  that 
he  was  deranged  in  his  intellects,  be  discharged  on 
condition  of  departing  within  the  same  period  from 
the  day  of  discharge. 

THE  prisoner  James  had  been  convicted  of 
forgery  and  committed  to  the  State  prison. 
He  had  been  pardoned  by  the  executive,  upon 
condition  of  leaving  the  United  States  within 
forty  days.  Being  found  in  the  city  of  New 
York  after  the  expiration  of  the  time  limited 
for  his  departure  from  this  country,  he  was 
taken  up  and  committed  to  the  county  prison. 
The  district  attorney  obtained  a  rule  against 
him,  ordering  him  to  show  cause1  why  he 
should  not  be  remanded  under  his  former 
sentence.  The  prisoner  being  brought  up  and 
put  to  the  bar,  the  record  of  his  former  con- 
viction was  produced,  and  his  identity  ascer- 
tained by  his  own  confession.2  It  appearing, 
however,  that  he  had  been  insane  part  of  the 
time  since  he  had  been  pardoned,  the  whole 
time  in  ill  health,  and  in  very  indigent  circum- 
stances; that  he  had,  also,  been  in  confinement 
several  weeks  for  breaking  the  condition  of  his 
pardon,  the  court  was  pleased  to  order  that  he 
should  be  discharged,  and  that  he  should  have 
forty  days  from  thence  to  comply  with  the 
condition  of  his  pardon.3 

Cited  in— Edm.,  241 ;  4  Leg.,  Obs.,  180;  1  Park.,  53. 


ELY  t>.  HALLETT. 

Marine  Insurance —  Vessel  at  Sea — Misrepresen- 
tations of  Storm — Policy  Void. 

If  the  assured  have  information  of  a  violent  storm 
the  day  after  his  vessel  has  sailed  and  he  states  only 
that  there  has  been  blowing  weather  on  the  coast, 
it  is  a  misrepresentation  which  will  avoid  the 
policy.* 

1. — The  same  practice  in  The  King  v.  Patrick  Mad- 
an,  1  Leach's  Cas,  263. 

2.— See  Vol.  I,  p.  72,  M'Neil's  case,  the  necessity  of 
producing  the  record  of  a  former  conviction. 

3.— Otherwise  a  venire  would  have  been  ordered 
instantly  to  try  the  fact.  Ratcliffe's  case,  Foster's 
Crown  Law,  41. 

*See  Ely  v.  Low,  1  J.  C.,  1 ;  Williams  v.  Delafleld.  2 
Cat.  R.,  329;  2  Cai.  R.,  224;  8.  C.,  1  J.  R.,  150,  2  J.  R., 
520.  What  a  representation,  see  diflnition  of,  in  case 
of  Vandervoort  v.  Smith,  2  C.  R.,  155 ;  Le  Roy  v. 
United  Ins.  Co.,  7  J.  R..  343. 


UPON  a  policv  of  insurance  on  freight  of 
goods,  the  defendant  relied  on  testimony, 
showing  that  the  plaintiff  was  informed,  prior 
to  making  the  insurance,  that  a  very  severe- 
storm  had  happened  at  Norfolk  shortly  after 
the  sailing  of  the  vessel,  which  would  in  all 
probability  endanger  her  safety,  and  which 
circumstance  he  did  not  communicate  to  the* 
defendant. 

Upon  this  testimony  the  jury  returned  the 
following  verdict:  "That  the  plaintiff  was 
possessed  of  information  that  a  violent  storm 
took  place  at  Norfolk,  about  eleven  hours  after 
the  vessel  sailed,  and  that  he  did  not  commu- 
nicate such  information  to  the  defendant. 
They  further  find,  that  there  is  no  evidence  to 
prove  that  such  information  was  in  the  knowl- 
edge of  the  defendant  by  any  other  means. 
But  that  a  communication  was  generally  made 
to  the  defendant,  before  he  signed  the  policy, 
that  there  had  been  blowing  weather  and 
*severe  storms  on  the  coast  after  the  [*5& 
vessel  had  sailed ;  but  without  any  reference  to 
the  particular  storm  first  above  mentioned.  And 
they  also  find  that  the  danger  arising  from  the 
storm  first  above  mentioned  did  increase  the 
risk."  A  case  stating  this  finding  was  made 
for  the  opinion  of  the  court,  whether  the 
plaintiff  was  entitled  to  recover ;  if  so,  then 
judgment  to  be  entered  for  him,  as  for  total 
loss ;  if  not,  then  for  the  defendant,  either  party 
to  be  at  liberty  to  put  the  case  into  the  form  of 
a  special  verdict. 

Mr.  Biggs,  for  the  plaintiff.  The  verdict  is 
so  imperfect  that  at  least  a  new  trial  ought  to 
be  granted.  The  jury  ought  to  have  found 
particularly  the  nature  and  extent  of  the 
storm,  before  they  can  be  warranted  in  draw- 
ing the  inference  of  an  increase  of  risk.  It 
might  have  been  violent  at  Norfolk,  and  yet  a 
vessel  sailing  twelve  hours  before  might  have 
been  perfectly  out  of  the  reach  of  its  influ- 
ence, as  it  often  happens  that  gales  of  wind 
are  not  felt  at  a  considerable  distance  from 
any  given  spot.  They  might  mean  that  the 
storm,  when  compared  with  good  weather, 
increased  the  risk,  but  not  when  compared 
with  the  blowing  weather  which  was  commu- 
nicated. An  insured  is  not  bound  to  particu- 
larize storms,  and  recount  all  that  have  blown. 
A  general  information  is  enough,  because  no 
exact  line  can  be  drawn  to  settle,  on  principle, 
the  degree  and  period  of  the  storm. 

Messrs.  Hamilton  and  Boyd,  contra.  The  find- 
ing is  express  that  the  risk  was  increased ;  this 
is  enough;  for  it  is  a  principle  in  concealments,4 

4. — The  rule  as  to  concealment  seems  to  be,  that 
all  circumstances  in  the  knowledge  of  the  assured 
only,  which  increase  the  particular  risk,  must  be 
disclosed;  but  that  general  circumstances  which 


NOTE. — Conditional  pardon. 

The  power  to  grant  pardons  includes  the  power  to 
impose  lawful  conditions  on  such  pardons.  Pease's 
case,  3  Johns.  Cas.,  333;  People  v.  Potter,  1  Park.  (N. 
Y.),  47 ;  1  Edm.  Sel.  Cas.,  235 ;  Osborne  v.  U.  S.,  91  U. 
S.,  474 ;  U.  S.  v.  Six  Lots  of  Ground,  1  Woods,  234 ; 
State  v.  Addington,  2  Bailey  (S.  C.),  516;  State  v. 
Chancellor,  1  Strobh.  (S.  C.),  347;  Fleavell's  case, 
8  Watts  &  S.  (Pa.),  197 ;  Commonwealth  v.  Hatsfleld, 
1  Pa.  Law  Jour.  Rep.,  177. 

Where  the  condition  is  precedent,  the  pardon  does 
not  take  effect  until  the  condition  has  been  per- 
formed. 

Where  subsequent,  failure  to  comply  with  the  con- 
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dition  renders  the  pardon  null  and  void,  and  tbe 
original  sentence  may  be  enforced.  Re  Lockhart,  1 
Disney  (Ohio),  105;  Fleavell's  case,  8  Watts  &  S. 
(Pa.),  197 ;  State  v.  Chancellor,  1  Strobh.  (S.  C.),  347 ; 
Arthur  v.  Craig.  48  Iowa,  284 ;  Commonwealth  v. 
Supt.  of  Prison,  4  Brews.  (Pa.),  320 ;  Haym  v.  U.  S., 
7  Ct.  CL,  443;  Scott  v.  U.  S.,  8  Id.,  457. 

But  on  subsequent  arrest  for  condition  broken, 
confinement  cannot  be  extended  beyond  the 
termination  of  the  original  term.  West's  case,  111 
Mass.,  443. 

With  the  prisoner's  consent  the  condition  may  be 
any .  other  legal  punishment.  Lee  v.  Murphy,  22 
Gratt.,  789. 
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that  the  ultimate  event  arising  from  it  is  im- 
material, if  the  hazard  be  augmented,  because 
the  question  is,  what  effect  would  the  dis- 
closure have  had  on  the  underwriter  at  the 
time  of  underwriting,  either  as  to  his  prem- 
ium or  engaging  in  the  contract.  Materially 
.and  immateriality  of  communications  are  for 
the  jury,  and  they  have  determined  the  cir- 
cumstance material.  The  storm  was  in  the 
plaintiff's  knowledge ;  his  silence,  therefore, 
vitiates  the  policy.  The  verdict  is  certain  to 
a  common  intent,  and  as  it  is  in  the  nature  of 
a  special  verdict,  the  court  cannot  draw  infer- 
ences of  fact,  though  they  may  of  law.  The 
requisites  asked  for  in  the  verdict,  as  to  dis- 
tance, &c.,  are  impossible;  nor  is  it  difficult 
to  draw  the  line  as  to  communications.  Not 
•every  storm,  but  those  which  enhance  the  risk, 
59*]  such  as  the  *one  now  found  are  to  be 
•disclosed.  In  Seaman  v.  Fonnereau  (2  Stra., 
1183),  the  concealment  of  a  storm  happening 
near  where  a  vessel  was  seen,  was  held  fatal, 
though  she  was  not  lost  in  it. 

Mr,  Riggs,  in  reply.  The  rules  of  pleading 
•do  not  apply  to  verdicts ;  the  one  in  this  case 
is  too  particular  for  the  general  conclusion, 
and  not  particular  enough  for  the  present 
finding. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
•court: 

The  underwriter  on  a  policy  of  insurance 
enters  into  contract,  and  computes  the  pre- 
mium, in  full  confidence  that  the  insured, 


being  fully  informed  of  all  circumstances  re- 
lating to  the  intended  voyage,  has  dealt  fairly 
with  him,  and  has  kept  back  nothing  which 
it  might  be  material  for  him  to  know.  Every 
fact  and  circumstance,  therefore,  which  can 
possibly  influence  the  mind  of  the  insurer,  in 
determining  whether  he  will  underwrite  the 
policy,  or  at  what  premium,  is  material  to  be 
disclosed,  and  a  concealment  thereof  will  viti- 
ate the  policy.  A  concealment  is  to  be  con- 
sidered, not  with  reference  to  the  event,  but  to 
its  effect  at  the  time  of  making  the  contract. 
The  question,  therefore,  must  always  be, 
whether,  under  all  the  circumstances,  there 
was  at  the  time  the  policy  was  underwritten  a 
fair  representation,  or  a  concealment,  either 
designed  and  fraudulent ;  or,  though  not  de- 
signed, varying  materially  the  object  of  the 
policy,  and  changing  the  risk  understood  to 
be  run.  If  we  test  the  facts  found  by  the  jury 
by  the  principles  of  law  above  laid  down,  it 
will,  we  think,  be  found  that  the  concealment 
was  such  as  to  vitiate  the  policy.  The  infor- 
mation possessed  by  the  assured  was  special 
and  particular ;  that  about  eleven  hours  after 
the  sailing  of  the  vessel  a  violent  storm  took 
place  at  Norfolk.  The  communication  made 
to  the  underwriter  was  very  general  and 
vague :  that  there  had  been  blowing  weather 
and  severe  storms  on  the  coast  after  the  vessel 
sailed,  but  without  any  reference  to  the  par- 
ticular storm  above  mentioned.  Unless  the 
asssured  intended  to  suppress  some  informa- 
tion he  had  relative  to  this  weather,  we  can 
see  no  reason  why  he  did  not  communicate 


Apply  to  all  policies  of  a  similar  description,  how- 
ever great  they  may  render  the  risk,  need  not  be  re- 
lated ;  because,  to  qualify  for  the  avocation  of  an 
underwriter,  a  knowledge  of  such  circumstances  is 
necessary,  and  therefore  is  presumed.  It  follows 
from  the  above  principles,  that  where  an  interest  is 
of  a  special  kind  it  ought  to  be  disclosed,  unless  it 
be  the  duty  of  the  underwriter  to  acquaint  himself 
of  it. 

According  to  the  first  branch  of  the  rule  above 
laid  down,  it  has  been  decided  that  a  policy  was  va- 
cated where  the  assured  had  heard  that  a  vessel  like 
his  was  taken  and  did  not  disclose  it  (Da  Costa  v. 
Scandaret,  2  P.  Wms.,  170) ;  so  where  the  clerk  of 
the  assured  knew  of  the  loss  of  the  vessel  upon  the 
day  on  which  he  wrote  for  insurance  (Stewart  v. 
Dunlop,  Park,  276) ;  and  where  the  agent  of  the  as- 
sured knew  of  a  paper  stuck  up  at-  Lloyd's,  stating 
the  vessel  underwritten  had  been  seen  at  a  certain 
place  "deep  and  leaky,"  and  did  not  disclose  it,  the 
policy  was  held  to  be  void.  Lynch  v.  Dansf  ord,  14 
East,  494. 

Where  a  vessel  has  sailed  from  her  port  of  load- 
ing, and  is  insured  at  an  intermediate  port  "at  and 
from,"  to  that  of  her  destination,  "the  adventure  to 
begin  from  the  loading,"  concealing  that  the  port 
"at  and  from"  whence  underwritten,  is  not  the  port 
of  loading,  but  an  intermediate  port,  is  fatal.  Hodg- 
son v.  Richardson,  1  Black.  Rep.,  463. 

Where  the  voyage  may  be  completed  between  the 
time  at  which  the  vessel  is  expected  to  sail,  and  the 
•day  of  effecting  the  policy;  or  where  the  relative 
proportion  between  such  interval  and  the  length 
of  the  voyage  is  important,  not  mentioning  the  day 
of  sailing  or  expected  sailing,  is  a  concealment;  for 
wherever  a  vessel  may,  from  such  a  lapse  of  time, 
be  supposed  a  missing  ship,  the  day  of  sailing,  or 
expected  sailing,  must  be  disclosed.    Webster  v. 
Forster,  1  Esp.  Rep.,  407;  Willes  et  of.  v.  Glover,  1  N. 
R..  14.     Therefore,  upon  effecting  a  policy  for  a 
voyage  of  from  five  to  fourteen  days  a  month  after  j 
a  vessel  is  ready  to  sail,  that  fact  must  be  disclosed. 
M'Andrews  v.  Bell,  1  Esp.  Rep.,  373.  The  not  speci-  I 
f  ying  the  time  at  which  a  vessel  sails,  or  is  expected 
to  sail,  has  been  held  to  vacate  the  policy  (Johnson 
v.  Phoenix  Ins.  Co.,  1  Cond.  Marsh.,  470  n.  74),  unless  j 
where  the  jury,  by  a  second  finding  for  the  plaint-  j 
iff,  after  a  full  submission  of  the  facts,  determine  it  ! 
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to  be  immaterial  (Livingston  v.  Delafleld,  1  Johns. 
Rep.,  552),  for  whether  the  fact  concealed  be  mate- 
rial or  not  is  for  their  consideration.  Per  Lord 
Mansfield,  in  Hodgson  v.  Richardson,  ubi  sup.;  Lit- 
tledale  v.  Dixon,  1  N.  R.,  151 ;  Livingston  v.  Dela- 
fleld, ubi  sup.  And  it  is  said  that  a  good  criterion 
for  the  regulation  of  a  jury,  is  whether.  In  their 
opinion,  the  fact  suppressed  would  have  induced  a 
higher  premium,  or  a  total  refusal  to  underwrite. 
Murgatroyd  v.  Crawford,  3  Dall.,  491. 

In  conformity  to  this  principle,  where  it  appeared 
in  evidence  that  disclosing  the  arrival  of  a  second 
fast  sailing  coppered  vessel  out  of  a  fleet  would  not 
have  varied  the  premium  on  a  dull  sailer  that  was 
not  coppered,  and  not  deemed  a  missing  ship,  the 
concealment  of  the  arrival  of  the  second  vessel  was 
held  immaterial.  Littledale  v.  Dixon,  ubi  SMO. 

When  the  voyage  is  from  a  belligerent  colony  to 
a  neutral  port,  and  thence  to  the  mother  country  of 
the  colony,  that  the  cargo  had  not  been  landed  in 
the  neutral  territory  must  be  communicated  (Kohne 
v.  Ins.  Co.  N.  A.,  1  Cond.  Marsh.,  473,  n.  75) ;  but 
when  the  voyage  is  from  a  belligerent  country  to  a 
neutral  port,  an  ulterior  destination  to  a  belligerent 
colony  need  not  (Steinbach  v.  Columbian  Ins.  Co., 
pojtf,  129) :  for  it  does  not  increase  the  risk  of  the  par- 
ticular voyage.  Whatever  does  augument  it  must  be 
told.  Therefore,  that  the  insured,  though  a  neutral 
citizen,  carries  on  trade *n  a  belligerent  kingdom, 
must  be  mentioned  on  effecting  a  policy  in  his  own 
country  (Arnold  &  Ramsay  v.  Unit.  Ins.  Co.,  Lex 
Mer.  Amer.,  307;  Juhel  v.  Rhinelander,  2  Johns. 
Cas.,  120;  Bodney  v.  Un.  Ins.  Co.,  1  Cond.  Marsh., 
473:  so  a  letter  of  instructions  containing  matter 
which  would  expose  the  propert y  to  danger  under 
principles  of  decision  of  a  belligerent  court  of  vice- 
admiralty,  whether  those  decisions  be  warranted 
by  the  law  of  nations  or  not  (Sperry  v.  Del.  Ins.  Co., 
1  Cond.  Marsh.,  473  n.) ;  or  what,  according  to  estab- 
lished adjudications  of  belligerent  courts  of  vice- 
admiralty,  will  be  a  ground  of  condemnation. 
Marsh  v.  Union  Ins.  Co.,  Id.  Ibiil.  But  that  a  cir- 
cumstance made  material  by  an  arbitrary  ordinance 
of  a  foreign  power,  of  which  both  parties  were 
ignorant,  and  of  which  neither  was  obliged  to  in- 
form himself,  was  not  communicated,  docs  not 
affect  the  policy  (Mayne  v.  Walter,  Park,  263) ;  nor 
on  a  policy  to  an  open  port  on  lawful  goods,  effect- 

317 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1804 


the  information  he  had  actually  received. 
From  the  general  communication  given,  the 
underwriter  might  be  induced  to  calculate  that 
the  storm  had  not  reached  Norfolk  ;  or  that 
the  vessel  had  been  out  so  long  as  not  to 
6O*]  be  *endangered  by  it.  The  representa- 
tion made  to  the  underwriter  was  that  there 
had  been  blowing  weather  and  severe  storms. 
The  information  possessed  by  the  assured  was 
that  there  had  been  a  violent  storm.  This 
being  the  language  of  the  jury,  shows  that 
the  representation  was  not  made  in  quite  as 
forcible  terms  as  those  in  which  the  informa- 
tion was  received  by  the  assurred.  In  addition 
to  this,  the  jury  have  found  explicitly  that  the 
storm  at  Norfolk  did  not  increase  the  risk, 
and  that  no  communication  of  the  information 
received  by  the  assured  relative  to  this  storm 
was  made  to  the  underwriter.  The  increase 
of  the  risk  being  matter  of  fact,  and  having 
been  thus  found  by  the  jury,  must,  we  think, 
be  conclusive.  We  are  therefore  of  opinion 
that  the  defendant  ought  to  have  judgment. 

LEWIS,  Ch.  J.  I  cannot  concur  in  the  opin- 
ion of  the  court.  It  is  rather  too  much  to  say, 
the  communication  to  the  underwriter  must  be 
in  the  very  express  words  in  which  the 
assured  has  received  it.  The  information  was 
such  as  to  give  the  defendant  reason  to  think 
the  risk  was  increased.  It  comprehended,  in 
my  opinion,  everything  that  was  necessary.  It 
is  sufficient  in  cases  like  the  present  that 
the  insurer  has  a  substantial  communication. 

Judgment  for  the  defendant. 

Cited  in— 8  How.  (U.  S.),  248 ;  4  Mason,  80. 


attorney,  and  so  went  on  negativing  the  whole 
plea  without  having  their  replication  signed  by 
counsel,  concluding  to  the  country,*  and  add- 
ing the  similiter,  on  which  they  went  to  trial 
and  took  an  inquest. 

Mr.    Woods,    on    an  affidavit  stating  these 
facts,  moved  to  set  the  inquest  aside  for  irreg- 
i  ularity. 

Mr.  Bogart,  contra.     The  replication  is  in 

j  the  usual  form.     It  is  a  mere  negation  of  the 

j  plea,  without  alleging  any  new  fact,  and  there- 

!  fore  not  a  special  pleading.3  Besides  the  name 

of  a  counsel  is  indorsed  on  the  back. 

Per  Curiam.  There  was  no  occasion  for  a 
counsel's  hand  ;  Unquestionably  the  [*6 1 
plea  is  not  special.  If  it  was,  there  is  the  name 
of  counsel  indorsed.  Besides,  had  it  been  so, 
it  ought  not  to  have  been  retained.  Let  the 
defendant  take  nothing  by  his  motion,  and 
pay  the  costs  of  resisting  the  application.4  '" 

Motion  denied  with  costs. 


Cited  in-10  Wend..  603. 
See  S.  C.,  Col.  &  Caines,  345. 


THE  PRESIDENT  AND  DIRECTORS    OF 
THE  MANHATTAN  COMPANY 

v. 
MILLER. 

1.  Reply  to  Answer  Pleading  Judgment  Recov- 
ered —  2.  Plea  Negativing  Facts  not  Special 
Plea. 

To  a  plea  of  a  judgment  recovered,  a  replication 
denying  the  fact  may  conclude  to  the  country. 

A  plea  merely  negativing  facts  is  not  a  special 
plea.* 


was  an  action  on  a  promissory  note  in 
which  the  plaintiff  had  duly  appeared  by 
attorney,  and  the  defendant  pleaded  a  judg- 
ment recovered.  To  this  the  plaintiffs  replied  ; 
but  in  their  replication  began,  "And  the  said 
President  and  Directors  of  the  Manhattan 
Company  say,"  &c.,  without  mentioning  by 

*As  to  pleading  of  judgments,  see  Code  of  Civil 
Procedure. 

ed  by  a  neutral  in  his  own  country,  that  they  were 
contraband  of  war.  Seton  v.  Low,  Lex  Mer.  Amer., 
303.  The  reason  given  for  this  decision  is,  that  to  .a 
neutral  all  goods  are  lawful  ;  it  might  also  be  con- 
sidered (which  perhaps  would  be  the  better  ground 
•of  determination)  the  duty  of  the  underwriter  to  in- 
form himself  of  their  nature,  for  of  such  things 
there  need  not  be  any  disclosure.  Therefore,  wheth- 
er a  ship  be  home  or  foreign  built  is  a  subject  of  in- 
quiry for  the  insurer  (Long  v.  Duff,  Same  v.  Bol- 
ton,  2  B.  &  P.,  209)  ;  so  is  her  national  character 
(Elting  v.  Seaman,  2  Johns.  Rep.,  157),  and  the  time 
of  emigration  of  a  naturalized  citizen,  he  not  being 
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SIMONDS  r.  CATLIN. 

1.  Purchaser  with  Notice — Attorney  in  Suit — 2. 
Fi.  Fa.  without  Testatum — Venue — Tested 
out  of  Term—  3.  Sheriff's  Sale— Within  Stat- 
utes of  Frauds — Note  or  Deed  Necessary  to 
Pass  Title — Return  by  Deputy. 

An  attorney  for  the  plaintiff  in  a  suit,  purchasing 
under  an  execution  in  it,  is  a  purchaser  with  notice 
of  all  irregularities  in  that  suit. 

A  fl..  fa.  issuing  into  a  different  county  than  that 
where  the  venue  is  laid,  without  a  testntum,  is  void. 
So  is  a  ft.  fa.  tested  out  of  term. 

2.— See  Sanford  v.  Rogers,  2  Wils.,  113 ;  2  Tidd's 
Prac.,  (573 ;  see,  also,  Esplin  v.  Smallet,  Say.,  208. 

3.— Therefore,  to  a  plea  of  payment  to  the  payee 
of  a  note  before  indorsement  for  the  plaintiff,  a  gen- 
eral replication  denying  the  payment  is  not  a  special 
plea,  and  does  not  require  the  signature  of  counsel. 
Pumpelly  v.  Crosby,  8  Johns.  Rep.,  322.  But  to 
double  pleas  a  counsel's  hand  is  required.  Satterlee 
v.  Satterlee,  Ibid.,  327. 

4. — The  general  rules  are,  that  where  a  defendant 
cannot,  without  a  departure,  vary  in  his  rejoinder 
from  the  matter  sot  forth  in  his  plea,  or  when  the 
issue  on  the  replication  would  be  the  same  as  that 
on  the  plea  ;  or  that  on  the  rejoinder  substantially 
the  same  as  that  on  the  plea  (Patcher  v.  Sprague,  2 
Johns.  Rep.,  462) ;  or  where  there  is  an  affirmative 
on  the  one  side,  and  a  negative  on  the  other,  or 
where  the  replication  denies  the  whole  matter  of 
fact,  which  constitutes  the  plea,  or  the  plea  puts  in 
issue  matter  of  fact  s. as  well  as  matter  of  record,  the 
conclusion  of  the  plaintiff's  reply  should  be  to  the 
country.  See  the  learned  observations  of  Williams, 
Serjeant,  in  Hayman  v.  Gerrard,  1  Saund.,  103  n.  1. 

5.— As  to  present  practice,  see  Code,  sec.  150.  The 
defendant  must  demur  to  the  reply,  if  the  reply  is 
objectionable,  or  move  to  stike  out,  &c.  See  deci- 
sions, passim. 

bound  to  disclose  it,  though  he  emigrate  flagrante 
be/?o.  Duguet  v.  Rhinelander,  2  Johns.  Cas.,  476. 

The  general  political  relations  of  countries,  prob- 
able political  events,  public  affairs  of  general  noto- 
riety, and  the  assured  s  opinions  on  known  subjects, 
need  not  be  communicated  (Carter  v.  Boehm,  3 
Burr.,  Ifl05) ;  nor  his  own  conclusions  on  the  facts 
he  has  disclosed.  Bell  v.  Bell,  2  Camp.,  475. 

It  is  unnecessary  to  declare  the  ordinary  mode  in 
which  the  voyage  insured  is  conducted,  however 
new  trade  may  be  (Noble  v.  Kennoway,  Doug.,  494 ; 
Pelly  v.  Roy.  Ex.  Ass.  Co.,  1  Burr.,  341 ;  Vallence  v. 
Dewar,  Park,  606) ;  therefore  the  having  on  board 
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An  estate  will  not  pass  by  a  sheriff's  sale  without 
deed,  or  note  in  writing,  signed  by  the  sheriff. 
Sheriffs'  sales  are  within  the  statute  of  frauds. 

A  return  by  the  deputy  sheriff,  in  his  own  name, 
as  deputy  sheriff,  is  not  a  return  by  the  sheriff. 

Citations— Bl.  Rep.,  694 ;  3  D.  &  E.,  388 ;  Barnes, 
209 ;  2  Salk.,  700 ;  7  Mod.,  30 ;  Latch,  11 ;  T.  Jones, 
150 ;  1  Str.,  137,  138 ;  2  Rev.  Laws.,  263 ;  1  Rev.  Laws., 
298,  299,  302,  324;  Id..  274,  280,  289,  295,  610;  Id.,  79;  1 
Ves.,  221;  1  Bos.  &  P.,  307 ;  lEsp.,101;  1  Pow.,  271, 
272 ;  3  Ves.,  712;  1  Johns.  Gas.,  284;  Doug.,  473;  Stat. 
W.  II.,  13  E.  1,  ch.  18. 

THIS  was  an  ejectment  for  lands  in  the 
County  of  Onondaga.  Upon  the  trial  the 
plaintiff  produced  the  exemplification  of  a 
judgment  of  this  court,  in  the  cause  of  Levi 
Barker  against  the  defendant  for  debt,  and  en- 
tered of  the  term  of  July,  1800,  in  which 
cause  the  venue  was  laid  in  Albany.  He  fur- 
ther proceeded  the  exemplification  of  a  fi.  fa,. 
directed  to  the  sheriff  of  Onondaga,  and  tested 
the  9th  day  of  August,  1800,  commanding 
him  to  levy  the  debt  and  costs  of  the  above 
judgment,  and  which  execution  contained  an 
indorsement  of  being  recived  by  the  sheriff 
on  the  4th  of  October,  1800.  It  also  con- 
tained a  return  annexed,  in  the  words  follow- 
ing, viz.: 

"I,  Levi  Sherman,  under-sheriff  to  Elnathan 
Beach,  Esq.,  late  sheriff,  deceased,  do,  in  pur- 
suance of  the  law,  and  in  consequence  of  the 
death  of  the  sheriff,  return,  that  the  said  sher- 
iff sold  at  vendue,  all  that  farm  or  tract  of 
land  in  the  town  of  Pompey,  in  the  said  county, 
in  the  occupancy  of  the  defendant,  sometime 
in  January,  1801,  and  before  the  15th,  to  one 
Ebenezer  Butler,  Jun.,  he  being  the  highest 
bidder,  for  $26.  That  the  said  Butler  did  not 
pay  the  money  for  the  same  ;  and  by  order  of 
the  said  sheriff,  I  did,  on  the  22d  day  of  Janu- 
ary, aforesaid,  expose  the  said  land  to  sale 
again,  and  that  Joseph  Simonds  purchased  the 
same  for  $50,  he  being  the  highest  bidder. 
That  the  said  sheriff  died  on  the  evening  after 
the  vendue  last  aforesaid,  and  before  the  said 
writ  was  returned.  And  I,  the  said  under- 
sheriff,  do  make  this  return  this  23d  January, 
1801.  "LEVI  SHERMAN." 

The  plaintiff  further  proved  that  the  defend- 
ant, at  the  time  of  the  sale,  and  at  the  com- 
mencement of  the  suit,  was  in  possession  of  the 
premises.  The  defendant  then  moved  for  a 
nonsuit,  and  was  overruled.  He  then  offered 
to  prove  that  the  sale  to  E.  Butler,  Jun.,  was 
Oii*]  not  a  ready  *money  sale,  but  at  a  credit; 
and  that  Butler  had  always  been  ready  to  pay, 
and  that  the  second  sale  was  made  at  the  solic- 
itation of  the  lessor  of  the  plaintiff,  who  was 
the  attorney  in  the  original  cause,  without  any 
notice  by  advertisement,  and  on  his  indemnity 


to  the  sheriff,  who  was  then  on  his  death-bed, 
and  incompetent  to  attend  to  his  business,  and 
that  the  lessor  of  the  plaintiff  knew  of  the  pre- 
vious sale.  The  defendant  further  offered  to 
prove  that  the  indorsement  on  the  execution 
was  made  in  May.  1802,  at  the  request  of  the  said 
lessor  ;  but  the  testimony  was  overruled.  The 
defendant  then  offered  in  evidence  a  deed  from 
the  said  Elnathan  Beach  to  the  said  Butler  for 
the  premises,  in  pursuance  of  the  first  sale; 
bearing  date  the  7th  day  of  August,  1801,  and 
to  which  deed  was  annexed  a  certificate  of 
proof  of  the  same  before  a  master,  by  the  ac- 
knowledgment of  the  said  Levi  Sherman  that 
he  executed  the  same  in  the  name  of  the  said 
Beach,  and  as  under-sheriff  to  the  same,  the 
said  Elnathan  being  dead,  which  evidence  was 
likewise  overruled,  and  a  verdict  taken  for  the 
plaintiff. 

A  motion  was  now  made  to  set  aside  the 
verdict  for  these  reasons  :  1.  That  a  fi.  fa. 
issuing  into  a  different  county  than  that  in 
which  the  venue  was  laid,  without  a  testatum, 
is  void  ;  2.  That  the  fi.  fa.  bore  test  out  of 
term  ;  3.  That  there  was  no  deed  from  the 
sheriff  to  the  plaintiff ;  4.  That  the  return 
of  sale  contains  evidence  of  a  void  sale  ;  5. 
That  the  evidence  offered  at  the  trial  ought  to 
have  been  received. 

KENT,  J.,  delivered  the  opinion  of  the 
court: 

The  first  two  objections  go  to  the  form  of  the 
execution,  and,  considering  the  circumstances 
attending  this  case,  the  plaintiff  ought  in  just- 
ice to  be  held  strictly  to  a  legal  title.  He  was 
the  attorney  who  sued  out  the  execution,  and 
the  second  sale  was  made  on  short  notice,  if 
indeed  any  notice  was  given,  and  he  himself 
became  the  purchaser.  The  plaintiff  is,  there- 
fore, properly  chargeable  with  notice  of  every  ir- 
regularity attending  the  execution.  Prior  to  this 
motion,  a  rule  was  granted  to  amend  the./?,  fa. 
by  making  it  a  testatum ;  but  as  the  rule  was 
granted  upon  the  express  condition  of  being 
without  prejudice  to  the  objection  to  be 
raised  in  this  ca^e,  and  which  was  then  pend- 
ing for  argument,  the  court  are  justified  in 
putting  the  amendment  '""out  of  view.  [*G3 
And  there  can  be  no  doubt  but  that  tlieji.  fa. 
ought  to  be  set  aside  for  irregularity,  on  the 
ground  of  the  first  objection,  as  the  cases  of 
Allen  v.  Allen,  and  Brand  v.  Meant  (Bl.  Rep., 
694  ;  3  D.  &  E.,  388  ;  see  also  Barnes;  209),  go 
that  length  even  after  execution  executed. 

The  second  objection  to  this  fi.  fa.  that  it 
bears  test  out  of  term,1  is  equally  well  taken. 

1— Aliter,  if  it  had  been  returnable  out  of  term,  it 
would  be  only  voidable.  Cramer  v.  Van  Alstyne,  9 
Johns.  Rep.,  386. 


papers  which,  though  false,  are  customary,  need  not 
be  disclosed  (Planehe  v.  Fletcher,  Doug.,  238 ;  Talcot 
v.  Marine  Ins.  Co.,  2  Johns.  Kep.,  130 ;  Le  Roy  v.  tin. 
Ins.  Co.,  7  Johns  Rep.,  343) ;  nor  instructions  how 
the  master  is  to  prosecute  the  voyage  (Id.  77Hd.) ; 
noi*  a  letter  referred  to  by  a  subsequent  letter  which 
is  shown.  Freeland  v.  Glover,  7  East,  457. 

A  further  rule  as  to  concealment  and  disclosure 
is,  that  what  is  impliedly  warranted  against  need 
not  be  mentioned,  though  if  known  it  would  en- 
hance the  risk  and  increase  the  premium ;  because 
it  is  a  peril  at  the  door  of  the  underwritten.  Hay- 
wood  v.  Rogers,  4  East,  540.  Therefore,  on  a  policy 
at  and  from  a  port  of  original  departure,  it  is  not 
necessary  to  state  how  long  the  vessel  has  been  there 
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(Kemble  v.  Browne,  1  Caines'  Rep.,  75) ;  nor  the  ne- 
cessity of  repairs  from  injuries  in  a  voyage  preced- 
ing that  insured.  Beckwith  v.  Sidebotham,  1  Camp., 
116 ;  Schoolbred  v.  Nutt,  Park,  300.  But  if  an  as- 
sured be  asked  anything,  even  on  those  points 
whereon  he  is  not  bound  to  communicate,  he  must 
speak  the  truth  (Haywood  v.  Rogers,  uhi  *up.) ;  and 
wilful  ignorance  of  a  fact  relating  to  the  subject  of 
insurance,  of  -which  an  assured,  for  fraudulent  pur- 
poses, keeps  himself  unacquainted,  is  tantamount 
to  concealment.  Biays  v.  Union  Ins.  Co.,  1  Cond. 
Marsh.,  4(15.  a.  n.  70. 

For  disclosure  of  particular  interests  see  ante  p. 
13,  at  the  close  of  note  a. 
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•{2  Salk,  700;  7  Mod.,  80;  Latch,  11  ;  T.  Jones, 
150 ;  1  Stra.,  187,  138.)  The  process,  for  that 
reason  is  held  to  be  void,  and  the  party  suing 
it  out  cannot  take  advantage  of  it,  although  it 
may  justify  the  sheriff,  and  if  the  case  be 
within  the  reach  of  an  amendment,  yet  as  the 
amendment  must  always  be  a  matter  of  sound 
•discretion,  we  should  not  be  inclined  to  grant 
it,  in  the  present  case,  for  the  reasons  sug- 
gested. 

The  next  objection  goes  to  the  merits  of  the 
•case,  and  is  founded  on  the  want  of  a  convey- 
ance from  the  sheriff.  This  is  a  question  of 
importance  and  difficulty.  It  has  been  attend- 
ed with  doubt  and  embarrassment  in  our 
minds,  but  we  have  come  to  the  opinion  that 
the  estate  of  a  defendant  cannot  pass  at  a 
sheriff's  sale  unless  by  deed  or  note  in  writing, 
to  be  signed  by  the  sheriff,  as  the  party  or 
agent  who  passe*  the  estate. 

The  act  directing  the  sale  of  real  estates  on 
execution  is  silent  as  to  a  conveyance  from  the 
sheriff  ;  and  yet  a  conveyance  upon  such  sales 
is  dictated  by  the  same  policy  that  applies  to 
all  other  alienations  of  land.  Without  a  deed 
or  note  in  writing,  there  would  be  no  written 
document  of  the  sale  ;  for,  in  the  first  place,  it 
is  not  requisite  to  the  validity  of  the  proceed- 
ings on  execution  that  the  writ  should  ever  be 
returned  ;  nor  is  it  requisite,  even  if  a  return 
te  made,  that  the  sheriff  should  specify  with 
•certainty  the  particular  lands  sold,  or  the  name 
of  the  purchaser.  It  would  be  sufficient  to 
«tate  that,  of  the  lands  and  tenements  of  the 
defendant,  he  had  caused  to  be  made  the  debt 
and  damage  specified  in  the  writ ;  as  he  was 
thereby  commanded.  If,  therefore,  the  estate 
passes  upon  the  sale  without  any  writing  what- 
ever, the  general  policy  of  the  law  would,  in 
this  instance  be  contravened,  and  would  be 
productive  of  manifest  public  inconveniences. 
In  the  county  where  the  lands  in  question  lie, 
every  conveyance,  whereby  any  lands  in  that 
Bounty  may  be  any  way  affected  in  law,  or 
•434*]  equity,  shall  be  deemed  *void  against 
•any  subsequent  purchaser  or  mortgagee,  for 
valuable  consideration,  unless  recorded.  (2 
Rev.  Laws,  263.)  The  present  case  is  not 
within  the  act,  because  here  is  no  subsequent 
purchaser  to  contend  with  ;  but  cases  of  that 
kind  must  often  rise,  and  if  sheriff's  sales  be 
not  within  the  provisions  of  the  act,  it  would 
work  very  great  imposition  and  fraud.  A 
purchaser  would  go  to  the  records,  and  if  he 
found  no  conveyance  from  the  defendant,  he 
would  naturally  conclude  he  might  purchase 
in  safety.  But  if  a  sheriff's  sale  is  to  defeat 
him,  he  would  in  vain  seek  for  the  evidence  of 
it.  The  purchaser  from  the  sheriff  has  noth- 
ing to  show.  There  is  even  wanting  the  livery 
of  seisin  which,  in  the  simplicity  of  ancient 
times,  and  before  writing  was  much  in  use, 
was  held  indispensable  to  the  transfer  of  an 
estate.  He  could  only  ascertain  the  fact  of  the 
.sale  by  the  sheriff,  from  searching  after  and 
•examining  those  who  may  happen  to  have 
been  eye-witnesses  of  the  transaction.  We 
cannot  think  that  the  law  intended  to  induce 
such  inconvenience  and  uncertainty.  If  we 
were  to  judge  of  the  sense  of  the  Legislature, 
from  the  various  other  cases  in  which  the  law 
is  explicit,  and  which  are  cases  in  parimateria, 
it  would  leave  no  doubt  on  this  question.  (1 
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Rev.  Laws,  298,  299,  802.)  All  sales  by  the 
Surveyor-General,  at  auction,  by  order  of  the 
commissioners  of  the  land  office  ;  sales  of  land 
by  order  of  the  Court  of  Probates  for  payment 
of  debts  ;  sales  at  auction  by  loan  officers,  of 
lands  mortgaged  to  them,  and  sales  by  sheriffs 
for  quitrents,  by  virtue  of  process  from  the 
exchequer  (and  this  last  is  a  case  perfectly  an- 
alogous to  the  present),  are  required  to  be  com- 
pleted by  a  formal  conveyance  from  the  public 
offices.  (Vol.  1,  p.  324,  274,  280,  289,  295, 
610.)  It  appears  to  us  that  sheriff's  sales  must 
be  within  the  statute  of  frauds,  which  declares 
that  no  estates  of  freehold,  or  term  of  years, 
shall  be  granted  but  by  deed  or  note  in  writing, 
or  by  act  and  operation  of  law.  (1  Rev.  Laws, 
79.)  We  need  not  undertake  to  show  that  a 
sheriff's  sale  is  not  an  act  and  operation  of  law 
within  the  meaning  of  this  statute.  These 
words  are  strictly  technical  and  refer  to  certain 
definite  estates,  such  as  those  by  the  courtesy 
and  dower,  or  those  created  by  remitter.  (  1 
Ves.,  221.)  It  has  been  said  by  Lord  Hard- 
wicke,  that  a  judicial  sale  of  an  estate  took  it 
entirely  out  of  the  statute.  The  reason  why 
it  is  out  of  the  statute  we  do  not  so  well  com- 
prehend ;  it  is  not  because  the  sale  is  at  auction, 
for  it  is  settled  that  *those  sales,  if  they  [*65 
relate  to  land,  are  within  the  statute  of  frauds. 
Nor  does  a  sheriff's  sale  appear  to  us  to  be,  in 
its  own  nature,  free  from  all  danger  of  introduc 
ing  fraud  or  perjury,  and  so,  not  within  the  mis- 
chiefs intended  to  be  prevented  by  the  statute. 

The  case  in  which  Lord  Hardwicke  is  said 
to  have  ruled  as  broadly  as  stated,  is  quite  ob- 
scurely reported.  (1  Bos.  &  Pull.,  307;  1  Esp.. 
107  ;  1  Pow.,  271,  272.)  The  agreement  must 
have  been  made  before  the  master,  or  acqui- 
esced in,  in  court ;  and  it  seems  to  have  been 
more  like  a  consent  upon  record  than  anything 
else.  At  any  rate,  we  cannot  consider  that 
observation  in  chancery,  as  a  sufficient  author- 
ity to  set  aside  the  plain  letter  of  the  statute. 

We  apprehend  the  general  practice  has  been 
different  and  that  upon  sales,  under  the  direct- 
ion of  a  master  in  chancery  as  well  as  sales 
by  sheriffs  at  law,  the  sale  has  uniformly  been 
consummated  by  a  conveyance. 

This  general  usage  ought  to  have  great 
weight  in  a  case  where  a  statute  is  susceptible 
of  two  constructions ;  and  especially,  when 
the  literal  interpretation,  and  perhaps  the 
reason  of  the  thing,  is  in  favor  of  the  con- 
struction adopted  in  practice. 

The  minute  provisions  in  our  statute  regu- 
lating sales  on  execution,  and  even  the  facts 
in  the  very  case  before  us,  are  sufficient  to 
show,  that  these  kinds  of  sales  are  equally 
within  the  danger  of  the  mischiefs  which  the 
act  sought  to  prevent.  The  Court  of  Chan- 
cery (3  Ves.,  712)  itself  has  lately  admitted 
that  it  had  gone  rather  too  far  in  permitting 
part  performance,  and  other  circumstances,  to 
take  cases  out  of  the  statute  of  frauds.  We 
are  of  opinion,  therefore,  that  a  sheriff's  sale 
is  within  the  statute  of  frauds.1 

There  was  an  ancient  principle  of  the  com- 

1.— 8.  P.,  Jackson  v.  Catlin,  2  Johns.  Rep.,  248 
affirmed  on  a  writ  of  error  (8  Johns.  Rep.,  520),  rul- 
ing: also  that,  although  a  deed  be  executed  by  a 
sheriff,  and  delivered  to  the  attorney  for  the  plaint- 
iff on  &fl.fa.  to  be  handed  over  to  the  grantee  on 
payment  of  the  purchase-money,  the  estate  does 
not  pass  to  him  till  the  money  be  paid. 
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mon  law  that  would,  if  it  applied,  have  super- 
seded the  necessity  of  a  deed.  It  was  a  rule, 
that  where  a  thing  took  effect  out  of  a  naked 
power,  or  authority,  it  was  good  without 
deed  ;  but  where  a  thing  took  effect  out  of 
an  interest,  there  it  must  be  by  deed,  if  incor- 
poreal :  and  by  livery,  if  corporeal.  In  pur- 
suance of  this  rule,  it  hath  been  held,  that  if 
executors  be  ordered  in  a  devise  to  sell  land, 
they  may  do  it  by  deed,  or  by  parol,  because 
the  vendee  takes  under  the  devise,  and  not 
under  the  conveyance  of  the  executors  ;  ac- 
cording to  the  principle,  that  whoever  claims 
under  the  execution  of  a  power,  must  make 
GG*]  *title  under  the  power  itself.  Whether 
this  principle  would,  or  would  not,  have  ap- 
plied to  the  present  case,  we  need  not  now  ex- 
amine, for  admitting  that  it  did,  we  are  satis- 
fied that  the  statute  of  frauds  has  done  it  away. 
The  only  remaining  inquiry  upon  this  head 
is,  whether  the  return  of  the  under  sheriff  was 
not  a  sufficient  deed,  or  note  in  writing,  within 
the  act.  But  there  are  several  objections  to 
this  return.  In  the  first  place,  it  is  not,  in 
pursuance  of  the  statute,  a  return  in  the  name 
of  the  sheriff.  It  is  expressly  a  return  in  his 
own  name.  When  a  man  acts  in  contempla- 
tion of  law,  by  the  authority,  and  in  the  name 
of  another,  if  he  does  an  act  in  his  own  name, 
although  alleged  to  be  done  by  him  as  attor- 
ney, it  is  void.  In  the  case  of  Frontin  v. 
Small,  the  attorney  executed  a  lease  in  her 
own  name,  although  stated  to  be  made  for 
and  in  the  name  of  the  principal,  and  Hie 
lease  was  held  to  be  void,  because  made  in 
her  own  name.  This  case  was  recognized  as 

f)od  law,  so  late  as  the  case  of  Wilkes  v.  Back. 
his  return  is  not,  therefore,  an  act  of  the 
sheriff,  of  which  we  can  take  notice.  But 
admitting  it  to  have  been  made  in  the  name  of 
the  sheriff,  it  could  not  be  a  sufficient  deed,  or 
note  in  writing,  of  the  sale,  because  it  has  not 
the  requisite  certainty.  It  does  not  appear 
what  estate  was  sold,  whether  an  estate  for 
years,  for  life,  or  in  fee,  nor  is  there  any  cer- 
tainty as  to  the  thing  sold.  It  is  stated  to  be 
all  that  farm,  or  tract  of  laud  in  Pompey,  in 
the  tenure  and  occupation  of  the  defendant. 
But  there  is  no  kind  of  estimation  of  the  quan- 
tity of  land  sold,  nor  in  what  part  of  the 
town  it  lays,  or  how  marked  and  bounded. 
We  do  not  mean  to  be  understood  to  say,  that 
a  note  in  writing  of  a  sheriff's  sale  must  be 
precise  as  to  the  quantity  of  acres,  and  as  to 
the  metes  and  bounds,  but  the  thing  sold  must, 
in  all  cases,  be  specified  with  so  much  precision 
as  from  the  description  it  can  be  reduced  to 
certainty,  and  especially  in  the  case  of  sheriff's 
sales ;  lor  it  was  decided  (Jackson,  ex  dem. 
Jones,  v.  Striker,  October  Term,  1799)  that  at 
such  sales  no  property  could  pass,  but  what 
was,  at  the  time,  ascertained  and  declared. 
This  appears  to  us  to  be  an  excellent  rule  to 
prevent  fraud  and  speculation  at  such  sales, 
and  we  should  be  sorry  to  see  it  impaired. 

A  general  sale  by  the  sheriff  of  all  that  tract 
of  land  in  the  town  of  Pompey,  in  the  tenure 
and  occupation  of  the  defendant,  does  not  ap- 
G7*]  pear  to  us  to  comport  with  the  rule.  *It 
might  as  well  have  been  all  that  tract  of  land 
in  the  county  in  his  possession.  We  are  of 
opinion  a  more  definite  description  of  the 
situation  and  amount  of  the  land,  and  of  the 


quantity  of  the  defendant's  interest  therein, 
ought  to  have  been  stated,  and  that  the  evi- 
dence of  this  sale,  even  admitting  it  to  have 
been  duly  made  by  the  sheriff,  has  not  the  req- 
uisite certainty. 

In  England,  when  the  sheriff  extends  lands 
by  degit  (Doug.,  473),  he  returns  an  inquisi- 
tion, specifying  the  farm,  the  number  of  acres, 
the  metes  and  bounds,  the  value,  &c.  Yet 
the  statute  of  Wm.  II.  (13  E.  I.,  ch.  18)  which 
gave  the  elegit,  only  required,  in  general,  that 
the  sheriff  deliver  one  half  of  the,  defend- 
ant's land,  until  the  debt  be  levied  upon  a  rea- 
sonable price,  or  extent.  If,  however,  all  the 
objections  hitherto  raised  had  been  sur- 
mounted, we  are  of  opinion  that  the  evi- 
dence offered  on  the  part  of  the  defendant  at 
the  trial  ought  to  have  been  received,  to  show 
the  sale  was  fraudulent  and  void.  The  evi- 
dence went  to  show  that  the  first  sale  was 
valid  and  binding,  and  had  fceen  carried  into 
effect  by  a  deed  from  the  sheriff.  That  the 
second  sale  was  made,  at  the  solicitation  of  the 
plaintiff,  without  any  notice  by  advertisement, 
and  on  his  indemnity  to  the  sheriff,  who  was 
then  on  his  death-bed,  and  incompetent  to  do 
business.  These  circumstances  ought  to  have 
been  left  to  a  jury,  to  draw  such  inference 
from  them  as  the  case  required,  and  it  is  not 
to  be  disputed  but  that  the  whole  sale  may  be 
rescinded  on  the  ground  of  fraud.  For  these 
reasons,  we  are  of  opinion  the  verdict  ought 
to  be  set  aside,  with  costs  to  abide  the  event. 

Motion  granted. 

Extended— 13  Johns.,  473. 

Distinguished — 4  Cow.,  377. 

Cited  in-2  Johns.,  259 ;  1  Cow.,  314 ;  5  Cow.,  165 ;  7 
Wend.,  400 ;  1  Johns.  Ch.,  144 ;  10  Paige,  408 ;  1  Lans., 
411 ;  18  Barb.,  271 ;  28  Barb.,  367 ;  a5  Barb.,  623 ;  26 
How.  Pr.,  341 ;  2  Leg.  Obs.,  366 ;  101  Mass.,  416. 
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KENDRICK  v.  DELAFIELD. 

Action  on  Policy — Marine  Insurance — Loss  by 
Barratry — Fraudulent  Act  of  Master — Re- 
covery of  Assured. 

Citations— 1  D.  &  E.  330;  Park,  84;  Cowp.,  155;  2 
Marsh,  444r452;  Millar,  165-167  ;  Marsh,  4521. 

In  an  action  on  a  policy  of  insurance  averring1  the 
loss  by  barratry,  if  the  plaintiff  show  a  loss  from  a 
fraudulent  act  of  the  master,  the  presumption  of 
law  is,  that  it  was  for  his  own  benefit,  and  the  as- 
sured, in  order  to  entitle  him  to  recover,  need  not 
affirmatively  show  it  to  have  been  so. 

THIS  was  an  action  on  an  open  policy,  "at 
and  from  New    York   to  Curracoa,"  on 
foods  shipped  on  board  of  the  schooner  Rein- 
eer,  and  consigned,  by  the  bills  of  lading,  to 
the  captain,  who  has  been,  together  with  the 
crew,  provided  by  a  person  to  whom  the  ves- 
sel was  chartered.     The  declaration  contained 
two  counts,  one  stating  the  loss  to  be  by  the 
barratry  of  the  master,  the  other  by  the  perils 
of  the  sea. ' 


1.— Under  a  count  alleging  the  loss  by  perils  of 
the  sea,  if  they  be  in  truth  the  immediate  cause  of 
loss,  the  plaintiff,  it  seems,  will  be  entitled  to  re- 
cover, though  the  barratrous  conduct  of  the  mas- 
ter occasioned  the  loss  by  such  perils;  as  if  the 
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From  the  testimony  of  the  master,  it  ap- 
peared that  the  vessel,  while  chased  and  under 
68*]  a  press  of  sail,  sprung  *a  leak,  in  conse- 
quence of  which  he  bore  away  for  Santa  Cruz  ; 
in  running  for  which,  he  was  obliged  to  throw 
overboard  a  considerable  part  of  her  cargo,  in 
order  to  lighten  the  vessel ;  and  even  then  the 
leak  increased  so  much,  that  on  his  arrival  at 
Santa  Cruz,  the  water  was  up  to  the  upper 
deck.  This  obliged  him  to  run  the  vessel  on 
shore,  and  sell  her  and  her  cargo.  The  latter 
was  so  much  damaged,  that  the  plaintiff's 
goods  sold  for  about  one  tenth  of  their  prime 
cost. 

On  the  other  hand,  by  the  depositions  of  two 
persons,  it  was  proved  that  the  Reindeer 
was  raised  in  seven  hours  after  she  had  been 
sold,  and  that  her  leak  proceeded  from  two 
auger  holes  bored  in  her  bottom. 

The  jury  brought  in  their  verdict  for  a  total 
loss.  They  wefe,  however,  requested  by  the 
judge  to  inform  the  court,  whether  they  found 
the  loss  to  be  from  the  perils  of  the  sea,  or  the 
fraud  of  the  master.  To  this  they  answered, 
from  the  fraud  of  the  master.  They  were  then 
asked  whether  it  was  done  for  the  benefit  of 
the  charterer.  To  establish  this  fact,  they 
said,  the  evidence  was  not  sufficient.  They 
were  then  interrogated  whether,  in  their  opin- 
ion, they  thought  the  evidence  sufficient  to 
show  that  the  fraud  was  committed  for  any 
purpose  of  the  captain's.  To  this  they  re- 
turned, there  was  not  enough  to  enable  them 
to  determine  who  was  to  be  benefited  by  the 
fraud.1 

After  the  verdict  thus  rendered,  a  person  of 
the  name  of  Foster  informed  one  of  the  owners 
of  the  schooner,  that  if  he  was  not  paid  by  him 
the  amount  of  a  debt  due  from  the  charterer 
he  would  disclose  the  whole  fraud,  and  tell 
where  the  very  auger  was  bought  which  had 
bored  the  holes  in  The  bottom  of  the  Reindeer. 

On  these  facts,  and  this  subsequent  discov- 
ery of  testimony,  an  application  was  made  to 
set  aside  the  verdict,  and  grant  a  new  trial. 

1.  Because,  to  constitute  barratry,  it  must 
appear  that  the  fraud  was  committed  for  the 
benefit,  or  expected  benefit  of  the  captain. 

2.  Because,  where  a  shipper  consigns  the 
shipment  by  the  bill  of  lading  to  the  captain, 

1. — Barratry  is  any  act  or  conduct  of  the  master 
or  mariners  in  breach  of  the  trust  reposed  in  them, 
by  and  to  the  injury  of  the  owners  of  the  ship, 
though  intended  for  their  benefit,  and  whether  the 
master  be  benefited  or  not.  Earle  v.  Rowcroft,  8 
East,  126.  But  as  volenti  non  fit  injuria,  when  the 
consent  of  the  owners  is  shown  there  cannot  beany 
recovery  under  a  count  for  barratry.  Vallejo  v. 
Wheeler,  Cowp.,  143;  Hallett  v.  Col.  Ins.  Co.,  8 
Johns.  Rep.,  272.  Where  from  gross  negligence  of 
the  owner  the  mariners  carry  on  a  smuggling  trade, 
in  consequence  of  which  the  vessel  is  seized,  the 
underwriter  is  discharged.  Pipon  v.  Cope,  1  Camp., 
434.  Such  negligence  amounting  to  a  consent. 
That  the  barratrous  act  is  for  the  benefit  of  the  mas- 
ter, is  only  an  evidence  of  his  fraudulent  conduct. 
Per  Aston,  J.,  in  Vallejo  v.  Wheeler,  Cowp.,  155,  as 
explained  by  Lord  Ellenborough,  in  8  East,  137.  See, 
also,  Steinbach  v.  Ogden,  3  Caines'  Rep.,  1,  and  Suck- 
ley  v.  Delafleld,  post,  222.  For  a  variety  of  decisions 
on  barratry,  by  no  means  reconcilable,  see  2  Cond. 
Marsh.,  534,  a.,  n.  84,  and  Calhoun  v.  Ins.  Co.  Penns., 
1  Binn.,  293. 


he  cannot  commit  barratry  by  embezzlement  of 
these  goods. 

8.  Because  new  testimony  had  been  dis- 
covered since  the  *trial,  which  it  was  [*«9 
not  in  the  power  of  the  defendant  to  have  ob- 
tained before. 

MJ-.  Pendleton,  for  the  defendant.  Barratry 
must  be  some  act  done  by  the  master  for  his 
own  benefit,2  to  the  prejudice  of  his  owners, 
and  so  proved.  (2  Marsh,  445,  456.,  n.  a.)  It 
must  be  with  an  intention  to  defraud  the 
owners.  (Phynn  v.  Roy.  Ex.  Ass.,  7  D.  &  E., 
505  ;  Moss  v.  Byrom,  6  D.  &  E.,  879  ;  Hague  v. 
Bordieu,  1  D.  &  E).3  The  finding,,  therefore, 
wants  this  ingredient.  To  fix  the  loss  on  the 
underwriters,  it  should  state  on  whose  account. 
The  return  of  the  master  to  be  examined  is  a. 
proof  that  his  actions  were  for  the  benefit  of 
his  owner — the  owner  pro  had  vice.  Second, 
when  the  character  of  the  captain  is  changed 
into  that  of  a  consignee,  he  becomes  the  agent 
of  his  principal,  the  shipper  ;  and  though  he- 
may  be  liable  for  misconduct,  it  cannot  be 
barratry  so  as  to  charge  the  underwriters.  This 
principle  is  recognized  in  Fitzherbert  v.  Matter 
(1  Marsh.,  340),  where  the  act  of  the  agent  ex- 
onerated the  insurer,  though  the  assured  was 
perfectly  innocent  of  the  misrepresentation  ; 
but  in  the  present  case  the  owner  may  well  be- 
presumed  to  have  colluded  for  the  fraudulent 
purpose.  The  bill  of  lading  vests  the  prop- 
erty in  the  consignee  when  possession  of  the 
goods  passes  with  the  bill.  The  consignor  is 
then  a  cestui  gue  trust,  and  the  consignee  ac- 
countable only  on  the  equitable  principles  of 
the  law.  Had  the  goods  been  sold  by  the  mas- 
ter at  any  intermediate  port,  the  sale  would 
have  bound  the  property.  The  character  of 
captain  is  lost  in  that  of  consignee  ;  for  the 
owners  of  a  vessel  are  liable  for  their  captain's 
acts  only  so  long  as  he  continues  a  simple  car- 
rier on  their  account.  2 Marsh.,  444,  aftef  men- 
tioning the  Roman  law,  goes  on  and  states  that 
if  the  captain  be  commissioned  to  dispose  of 
an  adventure  on  board,  the  insurer  of  such  ad- 
venture shall  not  be  answerable  for  the  loss  of 
it ;  for  this  would  make  the  insurer  answer- 
able to  the  insured  for  the  faults  of  his  own 
agents.  The  expectation  of  fully  showing,  on 
a  new  trial,  the  fraud,  from  the  testimony  dis- 
covered, will,  at  least,  induce  the  sending  back 
for  another  investigation. 

Messrs.  Hoffman  and  Riggs,  contra.  The 
affidavit  of  newly  discovered  testimony  is  too 

2.— Therefore  it  has  been  held,  that  though  the 
master  do  the  act  for  the  benefit  of  himself  and 
owners,  it  is  not  barratry,  notwithstanding  it  be  un- 
known to  the  owners.  Hood's  Executors  v.  Nesbit, 
2  Ball.,  137. 

3.— In  that  case,  however,  it  was  expressly  decided 
barratry  could  not  arise  between  the  master  and 
shipper  of  goods.  In  the  principal  case,  the  ship 
was  chartered  by  the  owner  of  the  cargo,  so  that  he 
was  owner  pro  hac  vice.  Vallejo  v.  Wheeler,  Cowp.. 
143.  Therefore,  when  the  master  hires  the  vessel 
for  the  voyage,  he  cannot  commit  barratry.  Hal- 
lett v.  Col.  Ins.  Co.,  8  Johns.  Rep.,  272.  But  though 
a  vessel  be  let  to  hire,  if  the  owner  man,  and  vic- 
tual, and  pay  wages,  the  freighter  is  not  owner, 
and  a  deviation  by  consent  of  the  freighter  only  is 
barratry.  M'Intyre  v.  Bowne,  1  Johns.  Rep.,  229. 


master,  while  the  ship  is  riding  in  safety,  willfully 
cut  her  cable,  in  consequence  of  which  she  is  driven 
on  a  ledge  of  rocks,  and  wrecked .  Heyman  et  al. 


v.  Parish,  2  Camp.,  149. 
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Therefore,  where  the  loss 


was  stated  to  be  by  capture,  proof  of  a  barratrous 
capture  by  the  collusion  of  the  captain  was  held  to 
maintain  the  declaration.  Arcangclo  v.  Thompson, 
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loose  ;  it  ought  to  have  specified  a  time  when 
it  might  be  expected  to  obtain  the  witness  by 
whom  it  is  to  be  shown,  and  have  also  gone  to 
7O*]  a  full  belief  *of  its  truth.  The  jury  had 
the  whole  evidence  before  them  ;  and,  if  they 
believed  the  captain,  it  was  ample.  The  plaint- 
iff rested  his  cause  there.  The  defendant  set 
up  the  fraud  of  the  master,  and  as  it  was  re- 
lied on  as  a  defense,  it  was  incumbent  on  the 
insurer  to  show  for  whose  benefit,  because  that 
is  necessary  to  prove  it  was  not  barratry.  To 
constitute  an  act  barratry,  it  is  enough  to  show 
it  a  pure  fraud  ;  for  every  species  of  fraud, 
cheating,  &c.,  of  the  master,  is  barratry,  with- 
out the  plaintiff's  proving  on  whose  account 
or  for  whose  benefit  committed.  (Marsh.,  442  ; 
Millar,  105,  153.)  In  a  count  for  barratry,  it 
is  sufficient  to  state  the  loss  by  the  fraud  of  the 
master,  and  it  is  unnecessary  to  prove  more 
than  is  alleged.  Barratry  may  also  be  as  well 
in  respect  to  the  cargo  as  the  vessel.  (Lewin 
v.  Suaxso,  Postle.  Die.,  Vol.  I.,  p.  147  ;  Marsh., 
452,  453.)  The  ownership,  therefore,  of  one, 
does  not  affect  the  other  subject.  (Millar,  165, 
167.)  Therefore,  though  the  fraud  of  the  liac 
vice  owner,  or  his  orders,  might  have  prevented 
barratry  as  to  his  goods,  it  will  not  do  away 
the  effect  as  to  the  property  of  another,  or  an 
innocent  shipper.  Marshall,  in  page  444, 
where  he  cites  Emerigon,  torn.  1,  370,  mistakes 
the  sense  of  the  author.  Emerigon  says,  the 
captain,  though  consignee,  may,  whilst  he  con- 
tinues acting  as  captain,  be  guilty  of  barratry1 
against  the  cargo  consigned,  but  not  after  they 
are  on  shore. 

When  both  characters  are  united,  the  former 
does  not  attach  till  the  latter  has  expired  ;  for 
the  consignee  has  no  right  over  the  goods  till 
the  voyage  is  at  an  end.  This  principle  is 
found  in  cases  of  abandonment,  where,  till 
that  period,  the  captain  is  agent  for  the  owner 
of  the  ship,  but  afterwards  he  becomes  that  of 
the  assurer.  Besides,  the  presumption  of  law 
is  that  every  man  who  commits  a  fraud  does 
it  for  his  own  benefit,  and  not  for  that  of  his 
owners.  (Millar,  173  ;  Rossv.  Hunter,  Marsh., 
466,  467.) 

Messrs.  Pendleton  and  Hamilton,  in  reply. 
Nutt  v.  Bordieu  was  the  case  of  an  innocent 
shipper,  and  yet  because  the  fraud  there  was 
with  the  knowledge  of  the  ship-owner,  it  was 
decided  not  to  be  barratry,  though  the  sen- 
tence in  France  had  pronounced  that  it  was ; 
for  it  must  be  an  act  against  the  duty  to  the 
owner  of  the  ship.  The  intent  is  part  of  the 
offense,  and  ought  to  be  shown.  Of  this,  the 
jury  answer,  there  was  no  proof.  In  Ross  v. 
Hunter  (4  D.  &  E.,  33),  the  act  was  proved  to 
71*]  have  been  *done  for  the  benefit  of  the 
captain.  To  show  the  character  of  master  is 
sunk  in  that  of  consignee,  had  a  shipper  con- 
signing goods  to  a  captain  brought  an  action 
against  the  owners  for  an  embezzlement  by 
the  master,  could  there  be  a  recovery  ?  The 
argument  from  the  innocence  of  the  shipper 
is  of  no  force,  because  barratry  is  a  technical 
offense.  Want  of  seaworthiness  avoids  a  pol- 
icy, though  certainly  no  crime  in  the  shipper. 
The  contract  in  both  cases  is  founded  on  cer- 
tain fixed  understandings.  The  assurer  being 
liable  for  barratry  only  when  established,  it 

1.— So  though  he  be  supercargo.  Earle  v.  Row- 
croft,  8  East,  140. 
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must  be  proved  by  him  who  claims  the  benefit 
of  that  part  of  the  engagement. 

THOMPSON,  J.  The  first  question  that  ap- 
pears to  arise  out  of  this  case  is,  what  we  are  to 
understand  by  the  term  "barratry"  in  a  policy 
of  insurance.  In  the  case  of  Nutt  v.  Bordieu 
(D.  &  E.,  330),  Lord  Mansfield  says,  barratry 
is  something  contrary  to  the  duty  of  the  mas- 
ter and  mariners,  the  very  terms  of  which  im- 
ply that  it  must  be  in  the  relation  in  which 
they  stand  to  the  owners  of  the  ship.  An 
owner  cannot  commit  barratry  ;  he  may  make 
himself  liable  by  his  fraudulent  conduct  to 
the  owner  of  the  goods,  but  not  as  for  bar- 
ratry. It  cannot  be  committed  against  the 
owner,  with  his  consent,  for  though  the  owner 
may  become  liable,  by  the  misbehavior  of  the 
captain,  if  he  consents,  yet  that  is  not  barratry. 
It  must  partake  of  something  criminal,  or 
fraudulent,  and  to  the  prejudwe  of  the  owner. 
(Park.,  84;  Cowp.,  155.)  We  may  therefore 
define  barratry  to  be  some  fraudulent  act  of 
the  master  or  mariners,  tending  to  their  own 
benefit,  to  the  prejudice  of  the  owner  of  the 
vessel,  without  his  privity  or  consent.  George 
Martin,  the  charterer  of  the  vessel,  must  be  con- 
sidered the  owner  pro  hac  vice,  so  that  if  any 
fraud  has  been  committed  on  the  owner,  it 
must  be  on  him.  The  jury  find  that  the  loss 
was  occasioned  by  the  fraud  of  the  master. 
But  who  was  to  be  benefited  or  prejudiced  by 
this  fraud,  the  jury  would  not  undertake  to 
say ;  or  whether  committed  with  or  without 
the  knowledge  of  the  owner,  is  not  found.  It 
appears  to  me,  therefore,  that  the  finding  of 
the  jury  is  nothing  more  than  that  the  loss 
was  occasioned  by  the  fraud  of  the  master, 
which  is  an  imperfect  verdict ;  that,  of  itself, 
not  amounting  to  barratry.  The  jury,  by 
their  answers  to  the  questions  put  by  the 
court,  have  negatived  some  of  the  *ma-  [*72 
terial  facts  necessary  to  constitute  the  charge 
of  barratry.  That  there  has  been  a  gross 
fraud  committed,  I  think  manifestly  appears, 
and  to  subject  the  underwriter  to  the  payment 
of  the  loss  would  seem  to  savor  of  injustice. 
If  this  fraud  was  practiced  with  the  knowledge 
and  consent  of  the  owner  of  the  vessel,  it 
would  make  him  responsible  and  discharge 
the  underwriter.  The  case  presents  very  con- 
siderable doubt  and  difficulty,  and  I  think,  for 
the  purposes  of  substantial  justice,  another  ex- 
amination of  the  cause  is  necessary,  and  that 
a  new  trial  ought  to  be  granted,  more  especial- 
ly, as  some  affidavits  have  been  offered  of  the 
discovery  of  testimony  since  the  trial  tending 
to  show,  though  rather  remotely,  that  George 
Martin  was  privy  to  this  fraud. 

KENT,  J.  I  do  not  think  that  it  is  essential 
to  be  made  appear  that  the  fraud  was  com- 
mitted for  the  benefit  of  the  master.  If  the 
master  commits  a  fraudulent  act,  in  his  char- 
acter of  master,  it  is  barratry.  (2  Marsh.,  444, 
452.)  It  is  a  criminal  breach  of  duty  in  the 
relation  in  which  he  stands  to  the  owner  of  the 
ship.  The  person  to  be  benefited  by  the  bar- 
ratry need  not  be  made  affirmatively  to  ap- 
pear. It  is  sufficient  that  the  act  was  done 
with  a  fraudulent  intent,  and  done  by  the  cap- 
tain, in  his  character  of  captain,  and  in  breach 
of  his  duty  and  relation  as  captain.  The  law 
will  intend  that  it  was  done  to  the  injury  of 
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the  owner,  until  the  contrary  appears.  Nor 
did  the  consignment  of  the  plaintiff's  cargo  to 
the  captain  alter  the  case.  The  fraud  of  the 
master  was  not  committed  in  the  character  of 
consignee  of  the  plaintiff's  cargo,  but  in  his 
character  of  master  of  the  vessel.  This  is  tin- 
true  distinction  on  the  subject,  and  which 
reconciles  the  doctrine  in  Emerigon  with  the 
plaintiff's  claim  in  the  present  case.  The  cap- 
tain did  not,  and  could  not,  lay  aside  his  char- 
acter and  responsibility  as  master,  until  the 
vessel  had  performed  her  voyage,  and  arrived 
at  the  port  of  destination.  The  accidental  cir- 
cumstance of  the  character  of  consignee  being 
added  to  that  of  master  could  not  qualify  or 
alter  his  acts  as  master ;  the  two  characters 
were  totally  distinct.  The  only  question  in 
this  case  that  remains,  is  on  the  discovery  of 
new  testimony.  I  have  examined  the  affidavit 
of  William  Wilmerding ;  it  relates  some  in- 
formation he  received  of  Peter  Van  Wagener, 
who  told  him  that  one  Foster,  whose  residence 
73*]  is  unknown,  *had  called  on  him  for  some 
money  that  George  Martin,  who  had  char- 
tered the  schooner  for  that  voyage,  had  prom- 
ised to  pay  him,  and  threatened  to  disclose  the 
whole  fraud  relative  to  the  loss  of  the  vessel. 
This  affidavit  does  not  even  charge  Martin 
with  a  concern  or  privity  in  the  fraud,  and 
leaves  it  only  to  be  implied  from  the  threat. 
It  is  a  question  whether  even  barratry,  with 
the  concurrence  of  the  owners  of  goods,  will 
exempt  the  insurer  of  goods  belonging  to  an 
innocent  shipper.  (Miller,  165,  167;  Marsh., 
452.)  The  English  authorities  do,  however, 
look  very  strongly  to  the  opinion  that  the  in- 
surers would  not,  in  such  case,  be  responsible. 
Assuming  the  law  to  be  so,  the  question  is  on 
the  weight  of  this  newly  discovered  testimony  ; 
and,  in  my  opinion,  the  evidence  is  altogether 
too  loose  and  uncertain.  There  is  nothing 
positive,  or  from  which  we  can  deduce  any 
conclusion.  To  grant  a  new  trial  on  this  sug- 
gestion merely,  would  be  to  allow  the  party 
to  fish  for  testimony,  and  would  introduce 
endless  contention  on  the  subject  of  new  trials. 
Even  if  Foster's  testimony  was  more  definite, 
there  is  no  reasonable  ground  to  expect  it 
could  be  procured.  He  was  probably  a  sea- 
man, and  it  appears  that  it  is  not  known  where 
he  is,  or  where  he  resides.  I  am  of  opinion, 
therefore,  that  the  plaintiff  is  entitled  to  judg- 
ment, and  that  the  motion  for  a  new  trial  be 
denied. 

LEWIS,  Ch.  J.  I  concur  in  the  opinion  last 
given.  It  is  immaterial  who  was  owner  in 
this  case.  For,  as  the  fraudulent  act  does  not 
appear  to  have  been  done  for  the  benefit  of 
any  particular  person,  the  law  will  necessarily 
presume  it  has  been  for  the  advantage  of  the 
perpetrator. 

LIVINGSTON  and  SPENCER,  Justices,  gave  no 
opinion. 

New  trial  denied.1 

Cited  in— 7  Johns.,  460;  11  Johns.,  46;  13  Johns., 
457 ;  12  Wend.,  468 ;  13  Wend.,  61. 

1.— As  to  decisions  concerning  barratry,  see  M'ln- 
tyre  v.  Bowne,  1  J.  R.,  229 ;  Steinbach  v.  Ogden,  8 
Cai.  R.,  1;  Hallett  v.  Col.  Ins.  Co.,  8  J.  R.,  272; 
Thurston  v.  Caine,  3  Cai.  R.,  89;  Cook  v.  Com.  Ins. 

324 


E.  AND  C.  GOOLD 
THE  UNITED  INSURANCE  COMPANY. 

Marine  Insurance —  Warranty — Breach — Capt- 
ure— Assignment  to  Belligerent. 

An  assignment  of  part  of  the  subject  insured  to 
a  belligerent,  though  after  capture,  is  a  breach  of 
warranty  of  neutral  property. 

THIS  was  an  action  of  policy  of  insurance, 
on  account  of  Patrick  Ferrall,  a  Dani-li 
subject,  at  and  from  the  Havana  to  Kingston, 
in  Jamaica,  upon  twenty  bags,  containing 
20,000  Spanish  milled  dollars,  warranted  to  be 
Danish  property.  The  money  was  part  of  the 
returned  proceeds  of  a  cargo  of  negroes  brought 
from  St.  Thomas,  in  the  Danish  schooner 
John,  and  now  shipped  in  *her  on  the  [*74 
voyage  insured.  For  this  sum  two  bills  of 
lading  were,  on  the  10th  of  January,  1798, 
signed  one  by  Thomas  Taggart,  the  other  by 
William  Bayley,  but  both  of  the  same  tenor 
and  date,  purporting  to  be  for  $20,000,  shipped 
by  Henry  Amoresta  on  board  the  schooner 
John,  William  Bayley,  master,  bound  for  St. 
Thomas,  on  account  and  risk  of  Patrick  Fer- 
ral,  a  burgher  and  inhabitant  of  St.  Croix,  he 
paying  freight,  nothing  being  owner's  goods. 
On  the  12th  of  the  same  month,  the  John  sailed 
on  the  voyage  insured,  with  a  Danish  register, 
and  other  documents  on  board,  showing  her 
Danish  property.  On  the  20th  she  was  capt- 
ured and  carried  into  St.  Jago  de  Cuba,  where 
she  was  libeled  in  an  admiralty  court  estab- 
lished there.  In  the  proceedings  it  appeared 
that  the  John  had  not  any  custom-house  papers 
on  board,  showing  her  destination  to  be  for 
St.  Thomas,  nor  anything  from  which  it  could 
be  gathered,  except  the  bills  of  lading  before 
mentioned,  both  of  which  were  at  the  time  of 
capture  delivered  up ;  that  the  captain,  in 
answer  to  an  interrogatory  put  to  him,  said, 
the  vessel  was  in  service  of  the  Spanish  govern- 
ment, under  an  agreement  to  furnish  them 
with  negroes,  and  of  course  entitled  to  enter 
and  depart  without  papers  ;  that  by  a  letter  on 
board  from  Amoresta  to  Ferrall,  It  was  men- 
tioned that  the  captain  had  consigned  himself 
to  Amoresta,  who,  by  the  John,  had  then  for- 
warded the  $20,000,"  as  a  part  of  the  sales  of 
his  negroes  ;  that  two  of  the  seaman  swore  at 
the  time  of  the  capture  Thomas  Taggart  com- 
manded the  vessel,  and  then  passed  for  Bayley, 
directing  the  crew  so  to  call  him  ;  that  this 
was  contradicted  by  a  positive  affidavit  made 
by  Bayley,  setting  forth  that  Taggart  was  to 
have  gone  as  captain,  but  that  afterwards  he, 
the  deponent,  was  appointed,  and  that  the 
sailors  had  been  suborned  and  corrupted  to 
swear  as  they  did.  These  proceedings  being 
to  be  forwarded  to  the  tribunal  of  captures  at 
Cape  Fran9ois,  Bayley,  on  the  6th  of  Feburary, 
in  order  to  interpose  his  claim  for  vessel  and 
cargo,  embarked  for  that  place  on  board  the 
privateer,  but  was  captured  and  carried  into 
Kingston,  in  Jamaica.  On  the  12th  of  the 
same  month,  in  consequence  of  previous  in- 
structions regularly  given,  the  defendants  ui^- 
derwrote  the  *pohcy  in  question,  at  15  [*75 

Co.,  11  J.  R.,  40;  Grim  v.  Phojnix  Ins.  Co.,  13  J.  R., 
451 ;  Vos  v.  United  Ins.  Co.,  2  J.  C.,  180 ;  Grim  v. 
Phoenix  Ins.  Co.,  13  J.  H.,  459;  S.  C.,  16.,  460;  Suck- 
ley  v.  Delafleld,  2  Cai.  R.,  222. 
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per  cent,  on  the  following  communication  : 
"Edward  Goold  and  Son  want  insurance  on 
specie  in  the  schooner  John,  Captain  Balie, 
from  Havana  to  Kingston,  Jamaica.  This 
vessel  goes  up  as  if  bound  to  St.  Thomas,  for 
which  island  bills  of  lading  for  the  money  are 
signed,  but  when  she  gets  to  the  east  end  of 
the  island  of  Cuba,  bears  away  for  Kingston, 
Jamaica.  The  property  Danish."  On  the  20th, 
Ferrall,  in  order  to  secwre  Amoresta  for  the 
amount  of  advances  made,  transferred  to  him 
one  half  of  the  interest  in  the  subject  insured.1 
On  the  6th  of  March,  the  tribunal  of  captures 
pronounced  a  decree  condemning  vessel  and 
cargo,  as  lawful  prize  to  the  captors.  The 
sentence  refers  to  the  12th  article  of  the  De- 
cree of  the  21st  October,  1744,  and  the  9th 
article  of  the  Decree  of  the  26th  of  July,  1778, 
confirmed  by  the  article  of  the  executive  direc- 
tory of  the  12th  ventose,  which  ordain,  "  That 
all  foreign  vessels,  on  board  of  which  is  found 
a  merchant's  supercargo,  clerk,  or  major  of- 
ficer of  an  enemy's  country,  or  of  which 
the  equipage  consists  of  more  than  one  third 
of  the  sailors  of  subjects  from  enemy's 
countries,,  or  those  that  are  not  provided  with 
n  role  d'equipage,  attested  by  the  public  officers 
of  the  neutral  countries  where  the  vessels  sail 
from,  are  considered  as  lawful  prizes."  It  then 
goes  on  to  state  as  a  reason  for  confiscating, 
the  want  of  a  role  d'equipage,  of  bills  of  lading, 
and  invoices  of  the  cargo  from  St.  Thomas  ; 
they  having  given  an  invoice  to  the  supercar- 
go ;  his  refusal  to  be  examined  ;  the  having  no 
clearance  or  papers  on  board  to  show  the  des- 
tination ;  the  master's  passing  as  another  per- 
son ;  the  omission  in  case  there  had  been  a 
change  of  commander  of  having  that  circum- 
stance authenticated  by  a  document  from  some 
public  officer  at  the  port  of  his  departure,  and 
the  answers  of  the  captain  when  on  interrog- 
atories. 

A  day  or  two  after  the  promulgation  of  this 
decree,  Bavley  arrived  at  the  Cape,  where,  on 
the  9th  of  March,  he  presented  to  the  tribunal 
of  captures  a  memorial  requesting  a  rehearing. 
In  this  he,  after  pledging  himself  to  disprove 
the  principal  facts,  accounts  for  the  want  of  a 
role  d'equipage  of  his  crew  on  the  former  voy- 
age, by  saying  that  his  cargo  from  St.  Thomas 
consisted  of  negroes  who  worked  the  vessel, 
and  that,  on  the  voyage  in  which  he  was  capt- 
76*]  ured,  *he  had  one ;  but  it  had  been  taken 
from  him  by  the  English,  when  they  made 
prize  of  the  privateer  which  he  was  on  board 
of. 

On  this  memorial  a  rehearing  was  had,  in 
which  the  former  sentence  was  confirmed, 
adding,  as  a  further  reason  (but  without  notic- 
ing the  want  of  a  clearance),  that  the  im- 
position in  passing  for  Bayley,  was  evident 
from  the  signature  to  the  two  petitions  being 
signed  "Balay,"  and  the  signature  of  the 
bill  of  lading  "Bayley."  That  also  in  his  peti- 
tion to  committee,  he  began  to  sign  "Bal"  in- 
stead of  "Bay." 

After  this  affirmation  of  the  judgment  in 
the  inferior  court,  Amoresta  put  in  a  claim  for 
the  property  as  his  own,  which  was,  on  the 
26th  June,  1798,  dismissed  with  costs  and 

1.— This  by  a  letter  from  Forrall  to  the  plaintiffs, 
dated  July  the  31st.  and  read  in  the  argument,  is 
explained  to  mean  half  the  insurance. 
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damages.     Interest,  loss,  and  abandonment, 
were  admitted. 

Upon  these  facts  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court, 
upon  the  whole  matter,  whether  it  should 
stand,  or  judgment  of  nonsuit  be  entered.  But 
as  the  decision  turned  only  on  the  effect  of  the 
transfer  on  the  warranty,  it  is  needless  to  de- 
tail the  argument  on  any  other  point. 

Mr.  Hoffman,  for  the  plaintiff.  The  war- 
ranty is  not  affected  by  the  transfer  to  Amo- 
resta ;  it  being  subsequent  to  both  the  under- 
writing the  policy  and  capture  of  the  vessel. 
It  is  sufficient  if  the  warranty  was  complied 
with  at  the  time  of  sailing,  and  is  not  altered 
by  any  act  of  the  assured  during  the  contin- 
uance" of  the  voyage.  (Eden  v.  Parkinson 
Doug.,  732 ; 2  Saloucci  v.  Johnson,  Park,  364, 
and  admitted  in  Tyson  v.  Oarney,  3D.  &  E., 
477.)  The  transfer  was  after  the  voyage  had 
been  defeated,  and  a  technical  loss  induced  by 
the  capture.  This,  too,  for  the  sake  of  recov- 
ering the  property. 

Messrs.  Harison  and  Troup,  contra.  The 
property  warranted  neutral,  must  be  so  not  only 
at  the  inception,  but  continue  so  doing  the 
prosecution  of  the  voyage,  and  even  after 
capture  ; 3  for  otherwise  it  may  take  away  the 
right  of  the  insurer  after  the  abandonment  to 
recover.  After  ah  original  compliance  with 
the  warranty  of  neutral  property,  a  transfer  by 
the  assured  to  a  belligerent  operates  as  a  con- 
dition subsequent,  and  defeats  the  contract 
from  that  time.  This  distinguishes  it  from  a 
want  of  neutrality  at  the  commencement.  In 
that  case,  as  the  policy  never  attached,  the 
premium,  *if  there  has  been  no  fraud,  [*77 
may  be  demanded,  but  in  this  it  cannot.  The 
effect  of  such  a  transaction  may  be  very  prej- 
udical.  Suppose  there  had  been  a  restoration, 
and  the  vessel  is  proceeding  on  her  voyage  had 
been  taken  by  an  English  cruiser,  a  condem- 
nation must  have  ensued.  The  transfer,  too, 
could  not  have  been  of  a  part  of  the  insurance  ; 
it  must  have  been  for  the  whole  of  the  prop- 
erty, as  a  claim  was  put  in  for  the  whole, 
which  could  not  have  been  at  all  supported, 
without  a  proof  of  actual  assignment. 

Mr.  Hamilton,  in  reply.  The  quo  animo  must 
decide  the  transfer.  If  to  merely  secure  for 
advances,  and  the  claim  interposed  to  rescue 
the  property  from  the  fangs  of  the  captors  in 
aid  of  the  insurer,  it  ought  never  to  prejudice 
the  insured. 

SPENCER,  /.,  delivered  the  opinion  of  the 
court: 

The  plantiffs'  counsel  have  attempted  to 
show  that  the  transfer  to  Amoresta  was  only 
an  assignment  of  the  insurance,  and  not  of  the 
vessel  or  money  ;  this  is  a  refinement  not  war- 
ranted by  the  fa'ct:  and  though  it  be  true  that 
upon  a  warranty  of  neutrality  the  happening 
of  an  event  which  changes  the  neutral  charac- 
ter, without  any  act  of  the  party,  will  not  be 
considered  a  breach  of  the  warranty,  yet  it  is 

2.— See  Furtado  v.  Rogers,  3  Bos.  &  Pull.,  191,  that 
an  insurance  effected  in  Great  Britain  on  a  French 
ship,  previous  to  hostilities,  does  not  cover  a  loss  by 
British  capture. 

3. — This  position  must  be  taken  with  the  qualifi- 
cations of  for  or  by  reason  of  any  willful  act  of 
the  assured." 
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equally  true  that  the  party  who  so  engages  for 
the  neutrality  of  the  subject  insured  cannot 
himself  change  the  neutral  character  of  the 
subject  without  the  forfeiture  of  his  right  on 
the  policy.1  Here  Ferrall,  after  capture,  but 
before  condemnation,  assigned  one  half  of 
the  subject  insured  to  one  of  the  belligerents, 
and  thereby  infringed  his  warrarty.  It  is  not 
any  answer  to  the  objection  to  say  that  the  con- 
demnation was  not  on  this  ground  ;  or  that  this 
was  after  capture  ;  the  loss  was  not  consumated 
until  condemnation.  The  warranty  has  been 
complied  with,  and  the  transfer  might  have 
increased  the  risk.  On  this  ground,  the  court 
is  of  opinion  that  by  the  transfer  to  Amoresta, 
the  insurers  are  discharged,  and  that  there- 
fore judgment  of  nonsuit  be  entered. 

Judgment  of  nonsuit. 


MIL  WARD  v.  HALLETT. 

Witness —  Competency — Master   of    Vessel    Can 
Bind  Owner — Draft  for  Necessaries. 

A  master  of  a  ship  who  has  drawn  a  bill  on  his 
owner  for  the  amount  of  money  advanced  to  him  to 
pay  exporting  duties  on  a  cargo  delivered  to  his 
owner,  and  to  enable  him  to  return  home  with  his 
vessel,  is  a  competent  witness,  without  a  release,  in 
an  action  by  the  person  lending1  the  money  against 
the  owner,  though  the  bill  be  unaccepted,  as  he  is 
equally  liable  to  both  parties. 

A  master  of  a  ship  can  bind  his  owner  by  a  bill  of 
exchange  drawn  for  necessaries. 

Citations— Abbott,  103;  1  Bro.  Parl.  Cas.,  284;  Ab- 
bott, 83-92,  94-97;  Abbott,  102;  3  Rob.  Adm.  Rep., 
257,  268 ;  2  Ld.  Raym.,  982 ;  Salk.,  353. 

THIS  was  an  action  on  the  usual  money 
counts,  to  recover  a  sum  advanced  to  the 
captain  of  the  defendant's  ship  when  abroad, 
and  for  which  the  captain  had  drawn  bills 
upon  his  owner,  who  had  refused  to  accept 
them. 

1. — Doug.,  705.  The  parties  themselves  cannot 
change  the  nature  of  the  policy. 


*Sometime  in  January,  1801,  the  vessel  [*78 
sailed  from  Philadelphia  to  Port  Republican, 
in  Hispaniola,  under  a  charter-party  to  James 
Yard,  of  Philadelphia.  In  February  she  arriv- 
ed at  her  place  of  destination,  had  discharged 
her  outward  cargo,  and  taken  in  part  of  one 
for  Europe,  pursuant  to  her  charter-party, 
when  information  was  received  that  Yard  had 
become  a  bafnkrupt.  Upon  this  (according  to 
the  testimony  of  James  Hussey,  the  master  of 
the  vessel,  who  was  admitted  as  a  witness 
Chambaud,  the  merchant  in  Port  Republican 
to  whom  the  ship  was  addressed,  refused  to 
furnish  any  more  of  her  lading,  and  demand- 
ed restitution  of  that  which  had  already  been 
put  on  board.  The  master  refusing  to  comply 
with  this,  legal  proceedings  were  thereupon 
commenced  to  enforce  a  redelivery.  These, 
however,  failed ;  but  the  master  was,  notwith- 
standing, prevented  from  sailing  with  his 
cargo,  by  the  French  admiral,  who  threatened 
that  unless  the  cargo  was  relanded,  he  would 
detain  the  vessel  till  a  court  from  the  first 
counsel  should  sit,  before  which  time  the  bot- 
tom of  the  vessel  would  probably  drop  out. 
Upon  this  the  master,  supposing  it  best  for  the 
interest  of  all  concerned,  gave  up  part  of  his 
cargo,  retaining  only  85  hogsheads  of  sugar, 
and  a  quantity  of  logwood.  For  the  purpose 
of  paying  the  exporting  duties  on  these  goods, 
and  the  necessary  expenses  of  the  ship  in  con- 
sequence of  this  detention,  the  money  in 
question  was  borrowed.  The  voyage  being 
thus  broken  up,  Captain  Hussey  returned  to 
New  York  with  the  ship,  and  delived  her,  to- 
gether with  85  hogsheads  of  sugar,  and  30,000 
weight  of  logwood,  to  the  defendant,  and 
rendered  him  a  full  account  of  all  his  transac- 
tions. On  the  part  of  the  defendant  the  depo- 
sition of  the  mate  was  read  in  evidence.  He 
testified  that  the  principal  part  of  the  outward 
cargo  belonged  to  Yard  ;  that  the  defendant 
had  on  board  35  barrels  of  prime  pork,  and  20 
of  beef,  over  and  above  the  ship's  stores,  to- 
gether with  36,000  bricks.  That  there  was 
some  property  on  board  belonging  to  other 
persons  which  the  master  sold,  and  received 


NOTE.— Shipping,  power  of  master  to  bind  owners, 
necessaries. 

In  general  the  master  of  a  vessel  in  a  foreign  port 
where  the  owners  have  no  agents,  can  make  his 
owners  personally  responsible  for  necessary  ex- 
penditures relating  to  the  usual  employment  of  the 
vessel.  Frost  v.  Oliver,  2  El.  &  Bl.,  301 ;  Rocher  v. 
Busher,  1  Stark.  N.  P.,  27 ;  Weston  v.  Wright,  7  M.  & 
W.,  396;  Philips  v.  Ledley,  1  Wash.,  226;  Woodruff,  &c., 
Iron  Works  v.  Stetson,  31  Conn.,  51 ;  Wainwright  v. 
Crawford,  4  Ball.,  225. 

See  Ken/el  v.  Kirk,  37  Barb.,  113. 

So,  also,  in  the  home  port  in  the  absence  of  the 
owners  and  their  agents.  Arthur  v.  Barton,  6  M  & 
W.,  138 ;  Stonehouse  v.  Grant,  2  Q.  B.,  431,  n.;  Johns  v. 
Simons,  2  Q.  B.,  425. 

See  Dyer  v.  Snow,  47  Me.,  254. 

This  power  arisen  from  the  fact  of  his  being  the 
agent  of  the  owners,  and  is  governed,  so  far  as  ap- 
plicable, by  the  general  law  of  agency.  Pope  v. 
Nickerson,  3  Story,  465 ;  Mitcheson  v.  Oliver,  5  El.  & 
Bl.,  419 ;  Brooks  v.  Bondsey,  17  Pick.,  441 ;  The  Great 
Eastern,  17  L.  T.  N.  S.,  667. 

It  has  been  held  that  a  party  contracting  with  the 
master  must,  to  hold  the  owners,  show  that  the 
relation  of  agency  existed  either  expressly  or  im- 
pliedly  between  master  and  owner.  Myers  v.  Willis, 
17  C.  B.,  77  ;S.  C.,  AfT  d,  18  C.  B.,  886 ;  Mackenzie  v. 
Pooley,  11  Exch.,  638. 

See  The  Lehigh  v.  Knox,  12  Mo.,  508. 

The  true  and  only  test  by  which  to  determine 
whether  the  master  has  acted  within  the  limits  of 
his  authority,  is  to  ascertain  whether  the  articles  or 
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supplies,  whatever  may  be  their  nature,  were  neces- 
sary under  the  circumstances  in  which  the  vessel 
was  placed.  The  necessity  may  vary  according  to 
the  circumstances  of  each  particular  case,  and  when 
called  in  question  in  an  action  at  law  it  can  only  be 
determined  by  a  jury,  on  a  consideration  of  all  the 
facts  which  go  to  make  up  the  exigencies  and  re- 
quirements of  the  vessel  at  the  time  the  articles  were 
procured  and  the  credit  given.  Bliss  v.  Ropes,  9 
Allen,  341.  (Aff'd  in  1868.)  See,  also,  Bond  v. 
McKinnon,  9  Allen,  344 ;  Negus  v.  Simpson,  99  Mass., 
388. 

There  is  no  such  legal  relation  between  the  master 
,  of  a  vessel  and  his  owners  that  they  become  by 
force  of  such  relation  acceptors  of  a  bill  of  exchange 
drawn  by  him  in  a  foreign  port  for  supplies  for  the 
vessel.  Bowen  v.  Stoddard,  10  Met.,  380;  May  v. 
Kelly,  27  Ala.,  497.  See,  also,  Holcroft  v.  Halbert, 
16  Ind.,  256 ;  Holcroft  v.  Wilkes,  16  Ind.,  373. 

See,  generally,  The  Aurora,  1  Wheat.,  96 ;  James 
v.  Bixby,  11  Mass.,  34 ;  The  Ship  Fortitude,  3  Sumn., 
228 ;  Pratt  v.  Reed,  19  How.  (U.  S.),  a59 ;  Webster  v. 
Seekamp,  4  B.  &  Aid.,  352;  Whitten  v.  Tisdale,  43 
Me.,  451;  Bass  v.  O'Brien,  12  Gray,  477;  Ford  v. 
Crocker,  48  Barb.,  142 ;  Sager  v.  Nichols,  1  Daly,  1 ; 
Merritt  v.  Walsh,  32  N.  Y.,  685 ;  The  Neversink,  5 
Blatchf ..  539 ;  Leddo  v.  Hughes,  15  111.,  41. 

As  to  jxneer  of  master  to  borrow  money  to  pay  for 
the  necessaries  already  bought,  see  Davis  v.  Child, 
Davies,  71;  Thomas  v.  Osborn,  19  How.  (U.  S.),  22; 
Stearns  v.  Doe,  12  Gray,  482 ;  Beldon  v.  Campbell,  ft 
Exch..  886 ;  The  Packet,  3  Mason,  255. 
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the  proceeds.  That  the  freight  of  these  must 
have  amounted  to  upwards  of  $100.  That  the 
part  of  the  cargo  relanded  by  Captain  Hussey 
was  delivered  up,  contrary  to  the  express  di- 
rections of  the  defendant/which  the  captain 
had  received,  and  showed  to  the  witness.  That 
79*]  *Hussey  told  him  that  the  exporting 
duties  on  the  sugar  retained,  and  the  expenses 
-of  relanding  the  others,  amounted  to  eleven 
or  twelve  hundred  dollars,  The  mate  also 
swore  there  were  no  other  expenses  of  any 
consequence  attending  the  ship,  except  the 
repairing  of  a  fore-yard,  which  cost  about 
thirty-six  dollars.  The  jury  having  found  for 
the  plaintiff,  a  motion  was  now  made  to  set 
aside  the  verdict,  and  grant  a  new  trial,  upon 
the  following  grounds :  1.  Because  Hussey  was 
an  incompetent  witness,  without  being  released 
by  the  plaintiff ;  2.  Because  it  was  not  in  his 
power  to  bind  the  defendant  by  the  contract 
which  he  made  with  the  plaintiff. 

Mr.  Boyd,  for  the  defendant.  Supposing  the 
general  reasoning  of  equal  liability  to  be  good, 
it  does  not  hold  in  the  present  case.  Hussey 
is  liable  to  the  plaintiff,  in  damages,  to  the 
amount  of  10  or  20  per  cent,  on  his  protested 
bill.  This,  therefore,  give  a  preponderance  of 
interest  in  favor  of  the  plaintiff.  The  case 
from  7  D.  &  E.,  which  may  be  relied  on  by  the 
plaintiff,  was  not  like  this.  It  was  determined 
on  the  necessity  of  receiving  the  testimony 
offered.  But  the  captain  could  not  bind  his 
owner  in  this  way.  He  can  do  it  only  through 
the  medium  of  his  ship.  The  case  shows  the 
money  was  borrowed  to  extricate  the  property 
of  Yard,  and  pay  the  exporting  duties  of  the 
sugur.  The  receipt  of  it  does  not  .give  the  de- 
fendant any  right  to  it,  for  as  Yard  has  become 
a  bankrupt,  it  is,  by  the  operation  of  the  10th 
section  of  the  bankrupt  law,  vested  in  his  assign- 
ees, by  whom  we  are  liable  to  be  called  on. 

Mr.  Caines,  contra.  Evans  v.  Williams  (7 
D.  &  E.,  471,  n.)  is  in  point.  The  case  runs 
quatuor  pedibus  with  this.  The  captain  of  an 
Indiaman  drew  a  bill  on  his  owners  for  money 
expended  on  account  of  the  ship.  He  was  held 
a  good  witness,  because  equally  liable.1  The 
quantum  of  liability  cannot  be  considered  by 

1. — If  the  rule  antecedently  laid  down  (Peyton  v. 
Hallett,  1  Caines'  Rep.,  367  n.)  respecting  the  in- 
competency  of  witnesses  be  correct,  the  inverse  of 
its  principle  will  determine  their  competency. 
When,  therefore,  the  legal  effect  of  the  verdict  will  | 
not  operate  to  the  immediate  advantage  or  disad- 
vantage of  a  person  testifying1,  such  person  is  a 
competent  witness.  From  this  principle  it  follows, 

1.  That  parties  to  the  record  are  admissible,  when 
it  appears  judicially,  from  the  proceedings  in  the 
suit  that  their  liability  is  determined  or  merely  pos- 
sible ;  as  in  an  indictment  for  an  assault  and  battery, 
one  defendant,  who  has  submitted  and  been  fined, 
for  the  other  (Rex  v.  Fletcher,  1  Stra.,  633,) :  a  co-de- 
fendant in  trover,  after  judgment  against  him  by  de- 
fault, to  show  that  the  other  never  intermeddled 
{Ward  v.  Haydon  &  Ventom,  2  Esp.  Rep.,  553.) ;  so  in 
trespass,  to  exculpate,  but  not  to  inculpate,  him  by 
testifying  for  the  plaintiff,  and  putting  it  in  his 
power  to  levy  all  against  the  other  (Chapman  v. 
Graves,  per  Le  Blanc,  J.,  2  Camp.,  333  n.) ;  aliter,  if 
the  co-trespasser  be  not  made  a  defendant  (Id.,  Ib.) ; 
overruling,  in  this  respect,  Barnard  v.  Daicsoit,  cited 
in  the  same  case,  and  stated  1  Caines'  Rep.,  367,  n., 
which,  however,  does  not  seem  to  be  law ;  for  a  ver- 
dict and  judgment,  without  satisfaction,  would  be 
no  defense  to  the  witness.  Resides,  the  distinction 
of  Le  Blanc  is  rather  shaken  by  Lord  Ellenborough, 
who  allowed  a  co-defendant  in  ejectment,  against 
whom  judgment  had  gone  by  default,  to  prove  the 
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the  court.  That  would  be  to  try  the  respective 
causes  and  settle  on  the  bench  the  amount  of 
verdicts.  That  a  master  can  bind  his  owners 
by  a  bill  drawn  upon  them,  on  account  of  their 
vessel,  was  settled  in  Saiisum  v.  Braginton  (1 
Ves.,  Sen.,  443,  and  in  Gary  v.  White,  1  Bro. 
Parl.  Cas.,  284.)  Necessity  requires  it;  for 
many  persons  will  not  lend  on  bottomry, 
*who  may  advance  on  bills.  Every  (*8O 
agent  has  an  implied  authority  to  bind  his 
principal  respecting  the  subject  matter  of  his 
agency.  The  appointment  to  the  command  of 
a  vessel  is  a  certificate  of  confidence  by  the 
owner,  and  equal  to  a  letter  of  credit  respect- 
ing his  ship.  It  is  enough,  if  she  be  in  diffi- 
culty, to  authorize  anyone  to  lend.  The  visi- 
ble necessity  of  the  vessel  is  all  a  lender  is 
bound  to  look  to.  If  she  cannot  depart  with- 
out money,  he  is  warranted  in  advancing,  and 
is  not  bound  to  look  to  the  application,  or  in- 
quire whther  funds  be  in  the  master's  hands. 
(Mol.,  bk.  II.,  ch.  1.,  sec.  10;  March.,  636;  Ab- 
bott, 121.)  This  would  be  to  ask  a  stranger  to 
doubt  the  very  man  the  owner  himself  has 
trusted.  He  holds  him  up  to  the  world  as 
trustworthy,  and  cannot  say  the  reverse.  The 
same  principle  exists  in  cases  of  executors.  A 
man  purchasing  of  them  is  riot  bound  to  see  to 
the  application.  (Whale  v.  Booth,  4  D.  &  E., 
625,  n.  a.)  Though  the  bankrupt  law  transfers 
to  the  assignees  of  Yard  the  property  delivered 
to  the  defendant,  it  is  subject  to  the  lien 
for  the  amount  of  the  exporting  duties  and 
freight. 

Mr.  Boyd,  in  reply.  If  the  master  can  thus 
bind  his  owners,  the  whole  of  every  ship- 
owner's property  will  be  at  the  mercy  of  his 
captain,  and  the  consequence  must  be  ruinous 
to  commerce. 

THOMPSON,  J.  The  two  questions  arising 
out  of  this  case,  and  made  on  the  part  of  the 
defendant,  are,  1.  Whether  James  Hussey 
was  a  competent  witness  ;  2.  Whether  the 
defendant  is  bound  by  the  contract  Hussey 
made  with  the  plaintiff,  and  to  what  extent. 

I  think  the  master  of  the  vessel  was  a  com- 
petent witness.  His  testimony  would  tend 
equally  to  charge  himself  on  any  event ;  and 

other  defendant  in  possession,  it  being  a  mere  possi- 
bility that  the  plaintiff  would  go  against  him  alone 
for  the  mesne  profits  (Doe  v.  Green,  4  Esp.  Rep., 
197) :  so  those  in  the  simid  cum  in  trespass  if  nothing: 
be  proved  against  them  (Sty.,  401) :  or,  if  they  have 
made  satisfaction,  to  prove  it  (Poplet  v.  James,  Bull., 
N.  P..  286) ;  so  when  a  witness  does  not  appear  indi- 
vidually on  the  record,  though  he  may  be  one  of  the 
body  who  do,  if  it  be  shown  that  he  pas  no  kind  of 
interest ;  as  a  mere  trustee  for  a  public  charity  who 
is  one  of  a  corporation,  sued  by  its  corporate  name. 
Weller  v.  Governor,  &c.,  of  the  Foundling  Hospital, 
Peake's  Cas.,  153,  before  Kenyon,  Ch.  J.  In  Penn- 
sylvania a  plaintiff  on  the  record  who  was  a  certifi- 
cated bankrupt,  and  had  released  his  interest  at  the 
bar,  was  held  competent  in  a  suit  carried  on  for  the 
benefit  of  his  estate,  but  in  which  his  assignees  had 

given  security  for  the  costs  (M'Ewen  v.  Gibbs,  4 
all.,  137) ;  so  when  the  party  to  the  record  in  whose 
favor  the  rule  of  exclusion  would  operate,  is  willing 
to  waive  its  benefits,  and  the  other  consents  to  be 
examined ;  as  one  of  two  plaintiffs,  in  behalf  of  the 
defendant  (Williamson  v.  Twibill  &  Norden,  1  Taunt. 
378) ;  in  the  report  of  which,  as  printed  in  the 
New  York  edition  by  Hiley,  the  parties  appear  to  be 
reversed. 

2.  Persons  interested  in  the  subject  matter  of  the 
suit  when  their  interests  would  be  unaffected  by  the 
event,  and  must  necessarily  remain  the  same  wheth- 
er the  verdict  be  for  the  plaintiff  or  defendant ;  as 
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although,  perhaps,  he  might  himself  have 
objected  against  being  examined,  yet,  as  his 
interest  between  these  parties  is  equal,  the 
objection  against  him  could,  with  propriety, 
be  made  by  neither.  The  witness  was  liable 
to  the  plaintiff  on  his  bill  of  exchange  which 
he  had  drawn  on  the  defendant,  which  had 
not  been  accepted ;  and,  if  ke  had  borrowed 
the  money  from  the  plaintiff  in  capacity  of 
master  of  the  vessel  of  which  the  defendant 
was  owner,  and  had  misapplied  that  money, 
he  would  be  responsible  to  the  defendant  for 
such  misapplication.  He  was  therefore  com- 
petent, not  on  the  ground  of  necessity, 
81*]  *but  because,  as  oetween  these  parties, 
he  stood  perfectly  indifferent  on  the  score  of 
interest,  which  must  exclude  every  presump- 
tion of  bias  on  his  mind.  With  respect  to  the 
second  question,  there  is  no  doubt  but  the 
master  of  a  vessel  may  make  his  owners  per- 
sonally responsible  for  necessary  expenditures, 
relating  to  the  usual  employment  of  the  vessel. 
The  master  is  held  up  to  the  world  as  the 
agent  of  the  owners.  His  character  and  situa- 
tion furnish  presumptive  evidence  of  authority 
from  the  owners  to  act  for  them  in  such  cases. 
But  in  order  to  make  the  owners  responsible,  it 

tenant  in  fee  of  the  Inheritance  to  prove  the  lease  in 
an  ejectment,  where  both  plaintiff  and  defendant 
claim  under  him  (Fox  v.  Swann,  Sty.,  482) ;  or  an 
original  lessor,  under  whose  lessee  the  defendant 
holds,  to  prove  whether  he  demised  first  to  the 
plaintiff,  or  another  person  (Bell  v.  Harewood,  3  D. 
&  E.,  308) ;  or  a  purchaser,  who  has  recovered  judg- 
ment against  the  defendant  for  a  fraud  in  selling 
land  to  which  he  had  no  title,  to  testify  in  another 
action  for  the  plaintiff,  who  had  bought  under  the 
same  sale  (Fairchild  v.  Beach,  1  Day's  Cases  in  Error, 
266) ;  so  when  the  interest  is  not  beneficial,  but  fidu- 
ciary ;  as  an  executor  in  trust,  though  he  has  acted 
(Lowe  v.  Joliffe,  1  Black.,  365 ;  Cornwell  v.  Isham,  1 
Day's  Cases  in  Error,  35) ;  or  an  assignee  in  trust,  to 
show  that  he  had  no  real  interest,  where  the  convey- 
ance is  by  the  cestui  que  trust,  in  whose  name  the  suit 
is  brought.  Wilson  v.  Speed,  3  Cranch,  283. 

3.  When  the  interest  is  merely  a  possible  or  conse- 
quential, but  not  certain  or  immediate  result  of  the 
verdict,  as  a  steward  of  a  court,  to  prove  a  fine  due 
to  the  lord  on   admissions   during   his   minority, 
though  on  such  the  witness  would  be  entitled  to  a 
fee  (Champion  v.  Atkinson,  3  Keb.,  90) ;  or  a  person 
who  expects  to  be  a  deputy  to  the  party  for  whom 
he  testifies,  should  he  obtain  an  office,  which  he  seeks 
to  avoid  in  a  scire  facias  (Hanning's  case,  1  Mod., 
21) ;  or,  on  a  justification  in  trespass  that  ihelocusin 
quo  is  a  highway,  the  owner  of  an  adjoining  lot  who 
has  agreed  to  let  the  defendant  pass  across  it  for  a 
certain  rent,  which  privilege  cannot  be  enjoyed 
without  establishing  the  road   (Pollard  v.  Scott, 
Peake's  Cas.,  18) ;  so  where  the  interest  is  a  conse- 
quential right  to  an  office  of  mere  authority,  that 
is  not  beneficiary.    The  King  v.  Bray,  Cas.  temp. 
Hardw.,  358. 

4.  Where  the  interest  in  a  fund  is  transferred ;  as 
that  of  a  creditor  who  has  sold  his  chance  of  recov- 
ering a  debt  to  a  third  person,  to  testify  for  him. 
Granger   v.  Furlong,  1    Stra.,  507 ;  2  Black.,  1273, 
8.  C. 

6.  Where  the  interest  which  did  exist  becomes  im- 
possible ;  as  that  out  of  the  future  profits  of  an  ad- 
venture in  goods  which  are  lost  before  sold.  Robert- 
son v.  French,  4  Esp.  Rep.,  246,  or, 

6.  Where  it  is  in  any  way  destroyed,  as  that  of  a 
borrower  of  money  on  usurious  terms,  to  prove, 
after  payment  of  the  debt,  the  fact  of  usury  (Smith 
v.  Prayer,  2  Esp.  Rep.,  486 ;  Pettingal  v.  Brown,  ante, 
Vol.  I.,  p.  168) :  or  a  drawer  of  a  bill,  who  has  not  re- 
ceived due  notice,  to  prove,  in  an  action  against  the 
acceptor,  that  it  is  paid.     Humphrey  v.  Moxon, 
Peake's  Cas.,  53. 

7.  Where  the  interest  is  not  immediate  on  the  fund, 
though  the  witness  may  ultimately  be  paid  out  of 
it,  as  a  creditor  of  a  bankrupt,  who  has  not  proved 
his  debt  to  support  the  commission.    Williams  v. 
Stevens,  2  Camp.,  300. 

8.  Where  it  remains  unaltered,  as  that  of  a  certifl- 
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is  necessary  the  supplies  furnished  the  master 
should  be  reasonably  fit  and  proper  for  the 
occasion  (Abbott,  103) ;  or  that  the  money 
advanced  to  him  for  the  purchase  .of  them, 
should  at  the  time  appear  to  be  wanting  for 
that  purpose  ;  the  contrary  would  furnish  a 
strong  presumption  of  fraud  and  collusion  on 
the  part  of  the  creditor.  The  court,  however, 

1  think,  ought  not  to  be  scrupulously  nice  in 
requiring  the  creditor  to  show  this  necessity,  to 
the  full  extent  of  the  money  advanced.    The 
master  is  elected  and  appointed  by  the  owners, 
and  by  their  appointment  of  him  to  a  place  of 
trust  and  confidence  (1  Bro.  Parl.  Cas.,  284), 
they  hold  him  forth  to  the  public  as  a  person 
worthy  of  such  trust  and  confidence.      The 
existence  and  extent  of  such  necessity  were 
proper  questions  for  the  determination  of  a 
jury.     The  master  swears  that  the  money  bor- 
rowed was  for  the  purpose  of  paying  the  neces- 
sary expenses  of  the  ship  and  the  exporting 
duties  of  the  cargo,  the  whole  of  which  has 
been  delivered  to  the  defendant,  together  with 
a  full  account  of  all  the  transactions.     So  that 
if  all  the  money  borrowed  was  not  expended 
for  the  purposes  for  which  it  was  loaned,  it 
has  been  accounted  for  by  the  master.D^There 

cated  bankrupt  under  the  law  of  the  United  States, 
to  testify  in  favor  of  his  estate  when  it  will  not  pay  25 
per  cent.  Phoenix  v.  Dey  et  al.,  5  Johns.  Rep.,  412. 

9.  Where  it  is  only  in  the  general  ability  of  the 
party  to  pay,  and  creates  no  new  liability  to  the  wit- 
ness, as  an  agent  entitled  to  a  commission  on  goods 
sold,  to  prove  the  sale  and  delivery  (Dixon  et  al.  v. 
Cooper,  4  Wils.,  40) ;  or  a  creditor  to  testify  for  his. 
debtor    though    sueing   for    the  recovery  of  the 
amount   of  the  very  goods  for  which  the  debtor 
is  liable  to  him.      White  v.  Baring  Jet  al.,  4    Esp. 
Rep.,  22. 

10.  Where  the  interest  in  the  event  of  the  suit  is  a 
mere  possible,  and  not  necessary  liability  in  conse- 
quence of  the  verdict ;  as  that  of  a  mere  liability 
to  a  rate  that  may  be  imposed,  but  is  not  in  fact  laid 
(The  King  v.  Prosser,  4  D.  &  E.,  17 ;  The  King  v. 
South  Lynn,  5  D.  &  E.,  664 ;  The  King  v.  Little  Lum- 
ley,  6  D.  &  E.,  157 ;  Falls  v.  Belknap,  1  Johns.  Rep., 
486) ;  or  to  an  information  in  the  nature  of  a  ouo 
imrranto,  if  the  right  of  the  party  for  whom  called 
be  disturbed  (The  King  v.  Bray,  Cas.  temp.  Hardw., 
358) ;  or  that  of  a  sub-lessee  of  lands  let  out  under  a 
covenant  for  particular  cultivation,  to  show  there 
was  no  breach  (Wishaw  v.  Barnes,  1  Camp.,  341) ;  or 
that  of  a  person  who  expects  to  be  called  on  for 
costs,  but  is  not  bound  to  contribute  to  them  (Bent 
v.  Baker,  3  D.  &  E.,  27) ;  or,  who  considers  himst-lf 
bound  in  honor  only  (Pederson  v.  Stoffles,  1  Camp., 
144,  contra  Fotheringham  v-  Greenwood,  1  Stra.,  and 
the  doubt  expressed  in  Coleman  v.  Wise,2  Johns.Rt'i).. 
165) ;  upon  which  point,  however,  the  court  have  in 
a  late  case  laid  down  the  rule  (Trustees  of  Lansing- 
burgh  v.  Willard,  8  Johns.  Rep.,  428)  that  an  ideal 
interest  in  a  witness,  if  so  circumstanced  that  it  can- 
not be  released  by  the  party  calling  him,  shall  dis- 
qualify him  as  a  witness  for,  though  he  may  be  a 
witness  against  such  party ;  a  principle  that  seems 
to  recognize  a  legal  nonentity,  as  a  legal  disqualifi- 
cation, contrary  to  the  position  that  the  law  ac- 
knowledges only  legal   consequences-     The   rule 
seems  also  to  be  impugned  by  a  more  recent  decision 
(Gilpin  v.  Vincent,  9  Johns.  Rep.,  219),  in  which  the 
court  say,  that  as  the  contribution  to  the  suit  (which 
was  the  ground  of  incompetency  urged)  depended 
on  the  volition  of  the  witness,  and  on  the  contin- 
gency of  his  being  asked,  and  upon  his  sense  of  the 
general  practice  and  principles  on  such  occasions, 
"there  was  no  fixed  or  certain  legal  interest,"  to  dis- 
qualify, aud  the  witness  therefore  competent. 

11.  Where  the  interest  is  a  liability  to  the  partv  for 
whom  called,  only  when  the  other  party  is  liable  to 
him,  as  a  payee  to  prove,  for  an  indorsee,  that 
the  defendant   who  drew   the  bill  had    promised 
payment  after  it  became  due.    Stevens  v.  Lynch, 

2  Camp.,  332. 

12.  Where.though  it  be  to  exonerate  himself  in  the 
suit  which  he  testifies,  it  makes  him  liable  over ;   as 
a  joint  debtor,  to  prove  that  money  of  his  co-debt- 
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can  be  no  doubt,  I  think,  that  the  captain  had 
a  right  to  borrow  money  on  the  credit  of  his 
owner,  to  pay  the  necessary  expenses  of  the 
ship,  and  the  money  applied  to  the  payment  of 
the  exporting  duties  was  clearly  for  the  bene- 
fit of  the  defendant ;  he  was  interested  in  the 
outward  cargo,  and  it  is  fairly  to  be  presumed 
he  was  also  in  the  return  cargo.  At  any  rate, 
the  whole  of  the  cargo,  upon  which  the  export- 
ing duties  were  paid,  has  been  delivered  to  the 
defendant,  and  upon  which  he  will  have  a  lien 
for  the  repayment  of  the  money  against  any 
claim  on  the  part  of  the  assignees  of  Yard. 
82*]  *There  appears  some  contradiction  be- 
tween the  master  and  mate  as  to  the  extent  of 
the  necessity  of  the  expenditures  ;  their  credi- 
bility was,  however,  a  proper  subject  for  the 
jury,  with  whose  decision  I  see  no  reasonable 
ground  for  dissatisfaction.  I  am  therefore  of 
opinion  that  the  plaintiff  ought  to  have  judg- 
ment. 

KENT,  J.  It  will  not  be  requisite  for  me  to 
examine  the  first  question,  because,  admitting 
Captain  Hussey  to  have  been  a  competent  wit- 
ness, I  am  of  opinion  the  plaintiff  is  not  enti- 
tled to  recover.  There  was  no  special  authori- 
ty given  to  the  captain  to  bind  the  owner  of 
the  vessel.  All  the  power  that  he  had  was 
derived  from  his  general  and  ordinary  charac- 
ter as  master ;  and  in  that  character  he  can 
only  bind  the  owner  of  the  ship  to  contracts 

pr's  was  in  the  hands  of  the  defendant  as  garnishee 
in  an  attachment  issued  against  the  co-debtors. 
M'Leod  v-  Johnson,  4  Johns.  Rep.,  138. 

13.  Where  the  interest  from  liability  is  removed ; 
as  an  owner  of  a  vessel  who  has  paid  to  a  shipper  of 
money  more  than  the  amount  for  which  bills  of 
lading  were  signed  and  been  re-imbursed  by  his 
captain  to  testify  for  him  in  his  suit  against  the 
shipper  for  the  money  so  paid.    Cortes  v.  Billings,  1 
Johns.  Cas.,  270. 

14.  When  the  witness's  liability  in  the  suit  remains 
unaltered,  as  that  of  a  person  who  has  sold  a  horse 
with  a  warranty  of  his  soundness,  to  prove  that  he 
was  so  when  he  sold  him,  in  an  action  on  a  similar 
warranty  against  a  subsequent  vender  (Briggs  v. 
Crick,  5  Esp.  Rep.,  99) ;  or  a  joint  seller  of  lands  to 
which  he  had  no  title,  for  the  other  sellers  who  were 
sued  in  an  action  on  the  case  for  the  same  fraud 
(Phelps  v.  Wine-hell,  1  Day's  Cases  in  Error,  289) ;  or 
a  commoner  testifying  for  a  prescriptive  right  in  a 
fellow-commoner  in  a  particular  estate,  though  he 
may  have  correspondent  rights.   Baker  v.  Bent,  3  D. 
&  E.,  33. 

15.  When  the  liability  is  on  another  point  than  that 
for  which  called ;  as  a  deputy-jailer  who  has  taken  a 
bond  to  the  sheriff  for  the  liberties,  to  testify  for  the 
sheriff  in  an  action  against  him  for  an  escape  of  a 
prisoner  in  the  custody  of  the  deputy.    Stewart  v. 
Kip,  5  Johns.  Rep.,  256. 

16.  A  witness,  though  liable  to  the  defendant,  if 
the  plaintiff's  case  turn  out  differently  from  what 
stated,  is  nevertheless  competent  to  prove  it,  if  the 
defendant  would  still  be  liable  to  the  plaintiff  ;  as  a 
captain  to  prove  a  vessel  not  seaworthy  in  an  action 
against  the  owner  for  negligently  carrying  goods 
freighted.    Lay  v.  Hallock,  Peake  101. 

17.  There  is  a  class  of  persons  who  are  said  to  be 
witnesses  from  necessity,  such  as  agents,  factors, 
brokers,  and  others  who  act  between  the  parties  to 
a  suit ;  but  perhaps  the  principle  would  be  more  ac- 
curately laid  down  by  saying,  that  all  persons  in  the 
mutual  confidence  of  parties  litigant  are  competent 
witnesses  between  them,  on  the  subject  in  which 
employed ;  as  a  book-keeper,  to  whom  goods  were 
delivered,  to  prove  their  direction  (Spencer  v.  Gould- 
ing  et  al.,  Peake,  129) ;  or  a  servant,  to  whom  money 
has  been  paid  for  his  master,  to  show  that  it  was 


fendant  (Burlingham  v.  Deyer,  2  Johns.  Rep.,  189) ; 
or  an  agent,  who  applied  to  a  broker  to  get  insur- 
ance, to  prove  the  order  and  representations  (Mackay 
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relative  to  the  usual  employment  of  the  ship,, 
and  the  means  requisite  for  that  employment. 
(Abbott,  83,  92,  94,  97 ;  Abbott,  102  ;  1  Bro. 
Part.  Cas.,  284.)  This  power  relates  only  to 
the  carriage  of  goods  and  the  supplies  requisite 
for  the  ship.  The  master  quoad  the  cargo  is 
limited  to  the  duties  and  authorities  of  safe- 
custody  and  conveyance,  and,  except  in  cases 
of  unforeseen  necessity,  he  is  a  stranger  to  the 
cargo  beyond  those  purposes.  (3  Rob.  Adm. 
Rep.,  257,  258.)  The  contract,  in  the  present 
ease,  was  not  respecting  the  employment  of  the 
ship.  It  was  wholly  distinct  from  it.  The 
payment  of  the  export  jduties  at  Port  Repub- 
lican was  made  by  the  master,  in  the  assumed 
character  of  agent  respecting  the  cargo,  and 
whether  well  or  ill-assumed,  is  perfectly  imma- 
terial as  it  concerns  the  owner  of  the  ship.  He 
can  only  be  affected  by  contracts  relative  to 
the  master's  trust,  who  is  set  over  the  ship  and 
not  over  the  cargo  ;  and  the  owner  of  the  ship 
cannot  be  bound  by  any  contract  of  the  master 
concerning  the  purchase  of  goods,  or  the 
charges  attending  them.  If  this  had  been  a 
contract  concerning  the  destination  of  the  ves- 
sel from  Port  Republican,  the  time  of  sailing, 
or  the  amount  or  species  of  goods  she  was  to 
carry  ;  or  if  it  related  to  the  repairs  of  the  ship, 
or  the  stores  and  provisions  requisite  for  the 
voyage,  the  question  would  have  been  very 
different.  But  it  would  be  of  most  dangerous 
consequence  to  ship-owners,  to  be  held  responsi- 

v.  Rhinelander,  1  Johns.  Cas.,  409) ;  or,  though  em- 
ployed to  make  a  purchase  on  terms  which  The  ex- 
ceeds, to  testify  between  vendor  and  vendee.  Bailey 
&  Bogert  v.  Ogden,  3  Johns.  Rep.,  399. 

18.  When  the  interest  in  the  subject  matter  of  the 
suit  is  such  that  the  verdict  cannot  be  used  in  favor 
of  the  witness ;  as  that  of  a  widow,  in  an  action  for 
the  recovery  of  lands  claimed  under  her  husband, 
out  of  which  she  is  entitled  to  dower  (Jackson  v. 
Van  Dusen,  5  Johns.  Rep.,  144) ;  or  a  defendant  in  a 
suit  at  law,  to  prove  perjury  in  an  answer  to  a  bill 
filed  by  him  against  the  plaintiff,  for  a  discovery 
respecting  the  merits  of  the  question  between  them 
(Rex  v.  Boston,  4  East,  372) ;  so  if  the  suit  in  which 
the  perjury  is  alleged,  has  terminated  in  favor  of 
the  witness.  Rex  v.  De  Favia,  Peake's  Cas.,  104 ; 
Rex  v.  Broughton,  2  Stra.,  1229. 

The  same  rule  holds  in  equity,  notwithstanding- 
the  decision  in  Rex  v.  Menetone  (cited,  4  East,  576),. 
and  The  King  v.  Eden,  1  Esp.  Rep.,  98),  in  which  the 
evidence  went  to  permit  a  party  to  manufacture  it 
for  himself.  Where,  however,  a  statute  exempts  a 
person  from  penalty  or  punishment  on  convicting 
another,  a  witness  testifying  to  that  effect  is  compe- 
tent, though  the  verdict  gained  on  his  testimons'  may 
be  used  by  him  in  his  own  discharge.  Howard  v. 
Shipley,  4  East,  180. 

It  has  been  a  subject  of  frequent  discussion  wheth- 
er a  person  whose  name  has  been  forged  to  an  in- 
strument, is  a  competent  witness  to  prove  the  for- 
gery. In  England  he  is  held  to  be  incompetent  (The 
King  v.  Boston,  4  East,  582,  per  Lord  Ellenborough) ; 
so  in  Connecticut  (State  v.  Blodget,  1  Root,  534 ;  State 
v.  Bronson,  1  Root.,  307) ;  unless  he  comes  within 
the  principle  of  Rex  v.  Broughton,  ubi  sup.;  as  where 
the  witness  had  recovered  the  money  on  a  receipt 
for  which  his  name  had  been  forged  (Wells'  case, 
Bull.  N.  P.,  289) ;  or  has  been  released  by  the  party 
to  whom  liable  by  the  forgery  (Dr.  Dodd's  case,  2 
Leach's  Hawk.,  ch.  46,  sec.  24,  «.),  whether  it  would 
be  so  with  us  is  doubtful  (The  People  v.  Howell,  4 
Johns.  Hep.,  296),  he  is  not  in  Pennsylvania  (Respub- 
lica  v.  Keating,  1  Dall.,  110;  Pennsylvania  v.  Farel, 
Addis.,  249) ;  nor  in  Massachusetts.  Commonwealth 
v.  Hutchinson,  1  Mass.  T.  R.,  7. 

A  further  rule  on  the  subject  of  competency  is, 
that  an  interested  person  is  the  best  possible  witness 
against  himself.  Jackson  v.  Vredenbergh,  1  Johns. 
Rep.,  159.  Therefore,  an  uncertiflcated  bankrupt  to 
decrease  his  estate.  Butler  v.  Cooke,  Cowp.,  70. 
A  witness  to  prove  himself  liable.  See  post,  p. 
84,  n. 
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ble  for  all  the  master's  contracts  and  loans, 
relative  to  the  goods  on  board  ;  and  it  would 
be  unjust  on  principle,  because  such  contracts 
are  not  within  the  purview  of  the  master's 
83*]  trust.  It  is  very  clear,  in  *this  case, 
that  the  loan  of  the  plaintiff  was  not  requisite 
for  the  ship's  expenses  ;  the  master  had  funds 
in  hand  more  than  sufficient  for  all  such  pur- 
poses. The  loan  was  for  the  payment  of  the 
export  duties  on  the  sugar  and  logwood,  and 
the  sugar  and  logwood  were  purchased  with 
the  proceeds  of  the  outward  cargo  belonging 
to  Yard,  and  were  delivered  on  board  for  and 
on  behalf  of  Yard,  and,  consequently,  the 
property  vested  in  him,  and  went  to  his 
assignees.  The  delivery  of  the  sugar  and  log- 
wood to  the  defendant,  on  the  ship's  arrival  at 
New  York,  cannot  alter  the  nature  and  opera- 
tion of  the  contract  of  loan  ;  for  the  defendant 
must  be  responsible  to  the  assignees  of  Yard 
for  the  amount  of  that  cargo.  It  was  formerly 
held  (Johnson  v.  Shippen,  per  Holt,  C h.  J.,  2 
Ld.  Rayrn.,  982  ;  Salk.,  35),  that  the  master  of 
a  ship  had  no  credit  aboard,  but  upon  the 
security  of  hypothecation  ;  that  he  could  not 
bind  the  owners  personally,  and  that  the 
hypothecation  must  have  been  for  necessaries 
for  the  ship.  But  in  the  case  of  Carey  v. 
White  (Abbott,  102  ;  1  Bro.  Parl.  Cas.,  284), 
it  was  established,  after  great  litigation,  in  the 
House  of  Lords,  that  the  owners  were  liable 
for  money  borrowed  by  the  master  for  neces- 
saries for  the  ship,  but  it  must  appear  that  the 
money  was  wanted  for  the  necessary  use  of  the 
ship,  and  this,  I  apprehend,  is  the  extent  to 
which  the  owner's  liability  has  hitherto  been 
carried.  I  do  not  think  that  the  receipt  of  the 
cargo  by  the  defendant  makes  any  alteration 
in  the  case.  The  cargo  did  not  belong  to  the 
plaintiff,  and  the  acceptance  of  it  cannot,  I 
think,  be  construed  into  any  affirmance  of  the 
loan,  because  there  is  no  necessary  connection 
between  the  cargo  and  the  loan,  and  the 
defendant  had  a  right  to  receive  and  detain 
the  cargo,  as  a  security  for  the  freight,  and  it 
was  prudent  for  him  to  do  so,  since  Yard,  to 
whom  the  cargo  belonged,  had  already  become 
a  bankrupt.  But  there  is  another  fact  which 
completely  does  away  this  inference  of  any 
affirmation  of  the  loan,  and  it  is  a  fact  direct 
and  unequivocal ;  and  this  was  the  refusal  to 
accept  the  bill  of  exchange.  For  these  reasons 
I  am  for  the  defendant. 

LIVINGSTON,  J.  Two  questions  are  made 
by  this  case:  1.  Whether  Hussey. could  be 
examined  without  a  release  from  the  plaintiff; 
and,  2.  Whether  his  contract  was  binding  on 
the  defendant.  Unless  masters  be  admitted  as 
witnesses  in  cases  of  this  kind  it  will  be  ex- 
tremely difficult  to  ascertain  whether  such  a 
necessity  existed  as  would  justify  their  taking 
84*]  *up  moneys  on  their  owners'  account. 
I  will  not,  however,  say  that  from  necessity 
this  testimony  ought  to  have  been  received ; 
because,  as  the  witness  had  no  interest,  I  see 
no  reason  why  he  should  have  been  excluded. 
In  any  event,  he  stood  indifferent  between 
these  parties,  being  liable  either  to  pay  the  mon- 
ey received  to  the  plaintiff,  or  to  refund  it  in 
another  action  to  the  defendant.  Thus  in  7  D. 
&  E. ,  481  (in  note),  it  appears  that  a  master  who 
had,  as  in  this  case,  drawn  a  bill  on  his  owners, 
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was  a  witness  between  the  bill-holder  and  his 
owners,  he  being  liable,  in  Lord  Kenyon's  opin- 
ion, to  the  plaintiffs  on  his  bill  of  exchange,  and 
to  the  owners  if  the  money  was  borrowed  im- 
properly, or  for  himself.  As  to  the  damages  for 
which  Hussey  may  be  liable  on  this  bill,  it 
does  not  appear  that  any  are  due  ;  and  if  that 
be  the  case,  I  am  not  certain  that  the  defend- 
ant, if  he  wrongfully  suffered  the  bill  to  be 
protested,  is  not  liable  for  them.  If  not,  what 
is  to  prevent  an  action  on  the  bill  against  Hus- 
sey, in  which  he  would  be  entitled  to  a  credit 
only  for  the  sum  recovered  in  this  suit.  I 
think,  therefore,  he  was  a  competent  witness. 
As  to  the  second  point,  it  is  not  easy  to  con- 
ceive a  case  of  stronger  necessity  for  making 
the  loan  than  is  here  presented.  It  was  the 
only  way  of  securing  the  freight,  and  most 
manifestly  for  the  owner's  benefit.  Yard  being 
a  bankrupt  made  no  difference  ;  for  his  as- 
signee could  not  get  at  this  property  without 
discharging  the  freight,  and  the  moneys  paid 
for  exportation  duties.  This  lien  existed 
against  all  the  world.  It  is  true,  the  cases 
generally  speak  of  moneys  borrowed  for  re- 
pairs and  necessaries,  but  the  same  reasoning 
applies  here.  This  was  money  borrowed  for 
the  benefit  of  the  owners,  and  in  relation  to 
the  voyage  then  pursuing,  and  the  whole  trans- 
action being  in  good  faith,  it  would  be  hard  to 
say  the  master  shall  refund  it  himself.  But 
without  deciding  this  point,  it  appears  that  the 
cargo  brought  back  was  received  by  the 
defendant,  who,  it  is  probable,  was  immediate- 
ly informed  of  what  his  captain  had  done.  He 
must,  therefore,  for  aught  that  appears  to  the 
contrary,  have  in  his  hands  the  very  money 
for  which  this  action  is  brought,  and,  at  any 
rate,  the  acceptance  of  the  cargo,  under  these 
circumstances,  must  be  regarded  as  an  affirma- 
tion of  the  captain's  conduct.  The  plaintiff  is, 
in  my  opinion,  entitled  to  a  judgment.1  2 

New  trial  refused. 

Approved— Olcott,  60,  61 ;  3  Sum.,  232,  264. 

Cited  in— 1  Cow.,  32,  285;  7  Cow.,  679;  5  Wend.,  325 ; 

3  Mason,  264. 

1. — Wherever  a  witness  is,  in  all  events,  liable  to 
one  or  other  of  the  parties  to  a  suit,  and  his  testi- 
mony goes  only  to  determine  to  which  he  shall  be 
so  liable,  he  is  competent.  Therefore,  in  an  action 
by  the  holder  of  a  bill  against  the  drawer,  the  accept- 
or is  a  good  witness  to  prove  he  had  no  funds  of 
the  drawer's  in  his  hands  at  the  time  the  bill  was 
drawn.  Staples  v.  Okines,  1  Esp.  Rep.,  322.  So  a 
payee  of  a  bill  of  exchange,  drawn  without  consid- 
eration, is  competent  in  an  action  by  his  indorsee 
against  the  maker,  to  prove  the  time  of  his  indorse- 
ment, and  the  value  given  for  it ;  because  he  is  lia- 
ble to  the  drawer  for  money  paid  if  the  verdict  be 
against  him,  and  if  it  be  for  him,  to  the  indorsee  on 
the  indorsement.  Shuttleworth  v.  Stevens,  1  Camp., 
407.  But  where  the  payee  of  such  a  note  is  dis- 
charged under  an  insolvent  or  bankrupt  law,  pos- 
terior to  its  date,  he  is  not  a  competent  witness  for 
the  defendant  maker,  because  he  is  not  liable  to  the 
plaintiff  indorsee,  and  would  be  to  the  defendant  if 
the  verdict  went  against  him.  Mauiidrell  v.  Ken- 
nett,  IMd.,  408,  n.  So  an  indorser  of  a  bill  who  has 
received  money  from  the  drawer  to  take  it  up,  may 
prove  the  payment  of  the  bill  in  an  action  by  the  in- 
dorsee against  the  maker ;  for  he  is  liable,  on  his  in- 
dorsement, to  one  party,  and  to  the  other  for  money 
had  and  received ;  the  extra  liability  to  the  costs  of 
the  action  in  which  he  testifies  is  of  no  importance. 
Birt  ct  al.  v.  Kershaw,  2  East,  458 ;  Ilderton  v.  Atkin- 
son, 7  D.  &  E.,  480,  overruling  in  this  respect.  Buck- 
land  v.  Tankard,  5  D.  &  E.,  578;  see  Renaudet  v. 
Crocken,  1  Caines'  Rep.,  168,  and  M'Leod  v.  Johnson, 

4  Johns.  Rep.,  126. 

2.— See  New  York  Digest,  title  Witness.    The  com- 

CAINES'  REPS.,  2. 


1804 


MILWARD  v.  HALLETT. 


84 


petency  of  witnesses,  &c.,  and  the  rules  heretofore 
existing  as  to  witnesses.have  been  materially  altered. 
Under  the  Code  of  Procedure,  a  party  to  the  action 
may  be  examined  as  a  witness  at  the  instance  of  the 
adverse  party,  or  of  any  one  of  several  adverse 
parties,  and  may  be  compelled  to  testify,  &c.  See 
Code  of  Procedure,  p.  153,  sec.  390,  sec.  344 ;  see  Bank 
of  Charleston  v.  Emerick  &  Davenue,  2  Sandf.,  718 ; 
Park  v.  Mayor,  &c.,  of  the  City  of  New  York,  3  Com., 
489;  Pillow  v.  Bushnell  et  al.,  4  Howard,  9;  Brock- 
way  v.  Stanton,  2  Sandf.,  640 ;  Anderson  v.  Johnson. 

1  Sandf.,  713;  2  Code  Rep.,  66;  2  Code  Rep.,  75;  2 
Sandf.,  667 ;  and  for  certain  purposes  a  party  may 
offer  himself  as  a  witness-    See  Myers  v.  M'Carthy, 

2  Sandf.,  399 ;  2  Code  Rep.,  143 ;  see  examination  of 
co-plaintiff  or  co-defendant.   Code  of    1849,   and 
amendments  thereto  passed  1851 ;  Code  of  Proced- 
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ure,  sec.  397,  p.  155.  For  authorities  on  the  above, 
see  4  How.,  272:  5  How.,  223,  296,  401,  and  281. 
Code  of  Procedure,  p.  156,  says,  no  witness  to  be 
excluded  by  reason  of  interest,  sec.  398,  sec.  351 ; 
and  also  shows  to  whom  this  rule  does  not  ap- 
ply in  sec.  399,  sec.  352.  For  decisions  under  Code 
of  1838  and  1849,  see  7  Barb.,  157 ;  8.  C.,  3  How.,  401 ; 
S.  C.,  1  Code  Rep.,  108 ;  2  Code  Rep..  16 ;  5  How.,  8 ; 
also  see  6  Barb.,  566.  By  sections  (of  Code)  64,  sub. 
15,  this  applies  also  to  justice's  courts.  See,  also,  dif- 
ferent decisions  and  opinions  as  to  competency  and 
incompetency.  Pillow  v.  Bushnell,  2  C.  R.,  19,  4  Pr. , 
Rep.,  9,  1  C.  R.,  133;  7  L.  O.,  225;  1  Code  Rep.,  123; 
Hoffman  v.  Stevens,  2  C.  R.,  16;  1  C.  R.,  113;  Farm- 
ers' Bank  v.  Paddock,  1  C.  R.,  81 ;  3  How.,  401 ;  1  C.  R., 
108 ;  7  L.  O.,  139 ;  2  C.  R.,  33. 
See  Code,  of  Civil  Procedure. 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


OP  THE 


STATE   OF  NEW  YORK, 

IN 
AUGUST  TERM,  IN  THE  TWENTY-NINTH  YEAR  OF  OUR  INDEPENDENCE. 


J.    AND    G.    DEPEYSTER 

V. 

THE    COLUMBIAN    INSURANCE    COM- 
PANY. 

1.  New  Trial—  Witness— &>idden  Sickness  on  Cross- 
examination.  2.  Marine  Insurance — Loss — 
Repairs  not  Deducted  from  Verdict.  3.  Misdi- 
rection by  Judge — Immaterial  Point — Denied. 

If  a  plaintiff  examine  his  witness  and  deliver  him 
over  to  the  defendant  to  cross-examine,  and  before 
any  opportunity  offer  to  enable  the  plaintiff  to  ask 
him  any  questions  in  explanation,  the  witness  fall 
down  in  a  fit,  and  the  plaintiff  go  on  to  examine 
other  witnesses,  and  try  the  cause,  the  court  will 
not  afterwards  grant  a  new  trial  to  give  the  plaint- 
iff any  opportunity  of  leting  in  the  further  testi- 
mony of  the  same  witness. 

If  the  defects  in  a  vessel  existing  previous  to  the 
effecting  of  a  policy  as  insurance,  be  not  such  as  to 
render  the  vessel  unseaworthy,  though  she  may  de- 
mand repairs  on  her  voyage,  if  she  perish  in  its 
prosecution,  the  amount  of  the  repairs  required  for 
her  anterior  defects  are  not  to  be  deducted  from 
that  of  the  verdict,  if  rendered  for  a  total  loss. 

If  a  judge  misdirect  in  one  point,  which  does  not 
go  to  the  merits  of  the  case,  according  to  which  the 
Jury  decide,  the  court  will  not,  on  that  account,  or- 
der a  new  trial. 

Citations— Millar,  136, 303 : 1  Esp.  Rep..  444. 

THIS  was  an  action  to  recover  a  total  loss 
by  perils  of  the  sea,  on  a  policy  of  insur- 
ance on  goods  on  board  the  schooner  John, 
for  a  voyage  from  New  York  to  Curra<;oa. 

From  the  testimony  of  the  mate  and  master, 
who  was  also  owner  of  the  vessel  in  question, 
it  appeared  that  the  circumstances  of  the  case 
were  these  : 

The  bottom  of  the  John  was,  at  the  time  of 
her  sailing,  a  little  worm-eaten  ;  but  she  was, 
notwithstanding,  a  staunch,  tight,  and  strong 
vessel,  completely  found,  manned  and  equip- 
ped for  the  voyage.  On  arriving  a  little  to 
windward  of  her  place  of  destination,  the 
captain  perceived  the  day  too  far  spent  to  ad- 
mit of  running  into  his  port  before  dark,  and 
therefore  lay  to,  lest  he  should  pass  it  in  the 
night.  Notwithstanding  this  precaution,  on 
looking  out,  at  daybreak,  he  found  himself 
considerably  to  leeward  of  Curra<;oa.  In 
order,  however,  to  gain  his  port,  he  contin- 
CAINES'  REPS.  ,  2. 


ued  ineffectually  endeavoring  to  beat  to  wind- 
ward, till  his  wood  and  water  were  nearly  ex- 
hausted ;  when,  the  *vessel  being  so  [*86 
leaky,  from  bad  weather  which  she  had  en- 
countered, as  to  require  one  pump  to  be  al- 
ways kept  agoing,  and  sometimes  both,  being 
also  shattered  and  damaged  in  her  rigging  and 
sails,  it  was,  on  consultation  with  the  officers 
and  crew,  determined  to  bear  away  for  Kings- 
ton, in  Jamaica,  where  they  in  a  few  days  ar- 
rived, with  the  cargo  uninjured.  The  state  of 
the  vessel  requiring  repairs,  she  was  surveyed, 
not  in  a  regular  manner  under  a  warrant  from 
the  Court  of  Admiralty,  but  at  the  request  of 
the  master,  by  some  seafaring  captains,  who 
pronounced,  as  the  witnesses  deposed,  that 
she  could  not  be  repaired  for  her  worth  at  the 
time  of  her  sailing  from  New  York.  On  this, 
and  after  a  fruitless  attempt  to  procure  a  ves- 
sel to  carry  on  the  cargo  to  Curraqoa,  the  cap- 
tain broke  up  the  voyage  and  sold  the  cargo, 
part  of  which  consisted  of  perishable  articles, 
for  the  benefit  of  whom  it  might  concern,  at  a 
loss,  however,  of  nearly  50  per  cent.  So  im- 
possible was  it  to  procure  a  conveyance  from 
Kingston  to  the  port  of  original  destination, 
that  a  passenger,  who  went  out  in  the  John, 
was  obliged  to  return  to  New  York  and  again 
embark  from  thence  to  Curraqoa.  Having  in 
some  degree  refitted  the  vessel,  she  sailed  in 
ballast  for  Savannah  ;  but  on  her  passage  (as 
out  of  her  crew,  composed  of  only  five  per- 
sons and  a  boy,  two  had  died)  she  put  into  the 
Havana,  where  she  was  hove  down,  repaired 
and  refitted,  and  a  cargo  of  one  hundred  and 
fifty  boxes  of  sugar  taken  in,  with  which  she 
arrived  safely  in  the  United  States.  When  at 
the  Havana,  she  was  examined,  and  her  bot- 
tom found  very  much  injured  by  worms,  but 
as  the  expense  of  repairing  was  much  less  at 
the  Havana  than  at  Kingston,  they  were  be- 
stowed at  the  former  place,  without  doing  of 
which  the  schooner  could  not  have  proceeded. 
On  the  trial,  the  master,  while  on  his  cross- 
examination  by  the  defendant,  was  seized  with 
a  fit,  and  could  no  further  testify  ;  but  neither 
party  desired  the  trial  to  be  put  off  on  that  ac- 
count. 
The  judge  charged,  that  if  the  jury  believed 
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the  vessel  to  be  seaworthy  when  she  sailed, 
and  that  the  expense  of  repairing  her  when  at 
Kingston  would  have  cost  half  her  value,  they 
ought  to  find  for  the  plaintiffs  for  a  total  loss, 
but  in  calculating  the  repairs,  if  they  were  of 
opinion  any  were  necessary  on  account  of  in- 
juries received  by  means  of  worms  before  the 
87*]  vessel  sailed,  *the  repairs  for  such  in- 
juries ought  not  to  be  calculated  to  the  pre- 
judice of  the  defendants,  but  that  they  should 
confine  their  estimate  to  the  damages  subse- 
quently sustained  during  the  voyage. 

On  this  a  verdict  was  given  for  the  defend- 
ants, to  set  aside  which  the  court  was  now  ap- 
plied to. 

Mr.  Jones,  for  the  plaintiffs.  The  circum- 
stances of  the  captain's  being  seized  with  a  fit 
prevented  our  re-examination,  as  to  points 
which  the  defendant's  cross-examination  ren- 
dered necessary.  The  sale  of  the  cargo  was 
unavoidable,  as  it  was  impossible  to  convey  it 
to  the  port  of  destination  ;  and  as  the  amount 
of  the  repairs  at  Kingston  was  more  than  half 
the  value  of  the  vessel,  it  constituted  a  loss  of 
the  voyage,  on  which  the  assured  had  a  right 
to  abandon,  as  it  arose  from  perils  of  the  sea. 
Wherever  a  vessel  is,  from  perils  of  the  sea, 
unable  to  reach  the  port  to  which  bound,  the 
owner  of  goods  insured  may  abandon,  unless 
it  appear  that  the  ship  was  not  seaworthy  at 
the  time  of  her  sailing.  This  she  is,  notwith- 
standing any  little  defect,  if,  in  her  then  state, 
adequate  to  the  voyage.  Should  she  in  the 
course  of  performing  it  demand  repairs,  the 
quantum  induced  by  such  anterior  defects  are 
not  to  be  deducted  from  the  amount,  in  order 
to  prevent  the  conclusion  of  a  loss  of  voyage  ; 
because  it  is,  in  the  first  place,  impossible  to 
discriminate  between  the  value  of  the  repairs 
for  the  injuries  prior  to  her  sailing  and  those 
which  arise  subsequently.  In  the  next  place, 
the  underwriter  is  always  compensated  to  the 
supposed  extent  of  such  previous  injuries,  in 
the  deduction  which  is  constantlv  made  of  one 
third  new  for  old.  This  allowance  is  made 
him  as  a  kind  of  premium  for  his  responsi- 
bility for  subsequent  accidents,  inducing  a 
deterioration  to  more  than  half  the  worth  of 
the  vessel.  In  the  estimation  the  judge 
charged  the  jury  to  make,  there  was,  there- 
fore, an  evident  misdirection,  and  this  is  suf- 
ficient to  induce  an  order  for  a  new  trial. 

Mr.  Bogert,  contra.  The  application  cannot 
be  granted  to  let  in  the  evidence  of  the  cap- 
tain. His  testimony  was  inadmissible  ;  for,  as 
he  was  owner,  he  was  interested  in  proving  the 
seaworthiness  of  his  vessel  at  the  commence- 
ment of  the  voyage,  and  her  becoming  so 
from  perils  of  the  sea,  to  prevent  an  action 
against  himself  by  the  owner  of  the  goods. 
88*]  *To  render  him  competent  he  ought  to 
be  released.  (Peaks  Law  of  Ev.,  113,  citing 
Rotheroe  v.  Elton,  and  Fox  v.  Lushington, 
Peake's  N.  P.  Cas.,  84.)  But  if  competent  the 
plaintiffs  had  finished  their  examination,  and 
a  new  trial  is  never  awarded  to  let  in  evidence, 
merely  because  the  party  sees  where  the  cause 
presses.  (2  Bl.  Rep.,  813.  ')  On  the  point  of 


1-—  Sponsr  v-  Hoffgr-  In  this  case  the  counsel  had, 
from  prudential  motives,  omitted  to  produce  the 
testimony  wanted  to  be  introduced  on  the  second 
trial. 
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unseaworthiness,  nothing  is  more  settled  than 
that,  if  induced  by  the  defects  before  the  voy- 
age is  commenced,  the  underwriter  is  dis- 
charged. He  is  liable  only  for  injuries  dur- 
ing the  voyage  ;  and  if  those  injuries  be  less 
than  half  the  value  of  the  vessel,  there  is  no 
ground  for  breaking  up  the  voyage. 

Mr.  Hamilton,  in  reply.  Where  testimony 
has  been  omitted  by  a  party,  in  consequence 
of  advise  from  his  counsel,  by  which  he  was 
misled,  the  court  will  grant  a  new  trial ;  a 
fortiori  when  the  act  of  God  prevented  its  be- 
ing adduced.  In  1  East  is  a  case  to  this.  Where 
the  defects  are  not  such  as  to  create  unsea- 
worthiness at  the  time  when  the  policy  at- 
taches, they  are  not  at  the  risk  of  the  under- 
writer. (Millar,  110,  et  seq.)  In  Da  Costa  v. 
Neunham,  the  discrimination  in  the  charge 
was  not  even  touched  on,  though  old  and  new 
injuries  were  the  subject  of  litigation. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court : 

A  motion  for  a  new  trial  is  made  on  the  fol- 
lowing grounds  :  1.  Because  the  plaintiffs 
were  deprived  of  the  full  benefit  of  the  testi- 
mony of  one  of  the  witnesses,  by  reason  of  his 
sudden  illness.  This  witness  was  not  seized 
with  a  fit  until  the  plaintiffs  had  examined 
and  given  him  over  to  the  defendants ;  but 
had  it  been  otherwise,  they  should  have  suf- 
fered a  nonsuit.  Instead  of  this  they  proceed 
with  the  trial,  examine  other  witnesses,  and 
take  the  chance  of  a  verdict  on  the  testimony 
then  in  their  power.  After  this  they  come  too 
late  for  a  new  trial.2  2.  It  is  alleged  that  the 
verdict  is  against  evidence.  The  extent  of 
the  injury  sustained,  and  expense  of  repair- 
ing, were  fairly  submitted  to  the  jury  as  ques- 
tions of  fact,  and  there  is  no  room  to  say  they 
have  decided  them  contrary  to  the  evidence. 
What  the  repairs  cost  does  not  exactly  appear; 
those  at  Kingston  amounted  to  near  four  hun- 
dred dollars.  After  mending  her  sails,  rig- 
ging and  bowsprit,  and  calking  her  upper 
works  at  Kingston,  the  John  sailed  for  Savan- 
nah, but  having  a  dying  and  "sickly  [*89 
crew,  and  the  schooner  continuing  leaky,  she 
was  obliged  to  put  into  the  Havana.  There 
she  received  a  new  bowsprit,  top-sail,  square- 
sail,  and  flying-jib ;  she  was  also  hove  down, 
calked  and  graved,  but  not  sheathed  ;  her 
bottom  was  somewhat  worm-eaten,  and  the 
captain  believes  that  was  in  some  degree  the 
case  when  she  left  New  York :  after  these 
repairs  she  took  in  a  cargo  of  155  boxes  of 
sugars  and  returned  to  Philadelphia.  From 
this  statement  it  is  impossible  to  say  that  sat- 
isfactory evidence  was  offered  to  the  jury 
that  her  repairs  would  cost  a  sum  sufficient  to 
justify  breaking  up  the  voyage.  The  mate 
swears  as  to  this  point  only  from  hearsay,  and 
the  captain,  who  was  very  much  interested  in 
making  a  good  story,  only  gives  his  opinion, 
without  producing  any  survey.  The  repairs 
actually  put  on  her,  the  good  condition  of  her 
cargo,  and  her  returning  to  the  United  States 
with  a  heavy  lading,  are  strong  circumstances 
against  the  plaintiff's  claim.  3.  It  is  also 

2.— iSee  Halsey  v.  Watson,  1  Caines'  Hep.,  25,  ru, 
and  Steinbach  v.  Columbian  Ins.  Co.,  post,  133,  n., 
and  Deas  v.  Smith,  1  Caines  Rep.,  174 ;  n. 
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said  the  jury  were  misdirected  on  a  point  of 
law.  In  calculating  the  cost  of  repairs  they 
were  told  that  if  they  believed  any  were  neces- 
sary on  account  of  injuries  received  from 
worms  prior  to  the  vessel's  sailing,  the  expense 
of  such  repairs  should  not  be  included  in  the 
estimate.  This  direction  is  supposed  to  be 
incorrect,  inasmuch  as  it  prescribes  a  rule 
difficult  if  not  impracticable  to  follow.  How, 
it  is  asked,  are  the  jury  to  distinguish  between 
repairs  rendered  necessary  by  perils  of  the 
sea,  and  those  which  are  become  so  in  conse- 
quence of  some  damage  or  defect  existing  at 
the  commencement  of  a  voyage?  And  from 
this  difficulty  of  making  the  proper  separation, 
as  well  as  from  the  nature  of  the  contract,  it  is 
insisted  that  the  true  rule  is  the  one  laid  down 
by  Millar,  136,  in  his  Treatise  on  Insurance, 
which  is,  "that  underwriters  are  responsible 
for  pre-existing  defects,  unless  they  be  so 

freat  as  to  render  the  vessel  not  seaworthy." 
t  may  at  first  seem  hard  to  hold  an  insurer  in 
any  way  liable  for  the  defective  nature  of  his 
thing  insured,  but  so  long  as  the  subject  of 
insurance  be  seaworthy,  is  it  not  part  of  his 
contract  that  in  case  of  accident  he  will  defray 
all  the  expense  of  placing  her  in  statu  quo  ? 
If  she  be  totally  lost,  he  pays  the  whole  sum 
subscribed  without  any  inquiry  into  her  con- 
9O*]  dition,  any  further  *than  to  ascertain 
whether  she  was  seaworthy  ;  so  if  she  be  par- 
tially   injured,  the    repairs    being    rendered 
necessary  by  a  peril    insured  against,   they 
ought  to  be  made,  without  any  other  examina- 
tion as  to  her  antecedent  state,  except  to  deter- 
mine the  same  fact  of  her  being  seaworthy  ; 
for,  unless  she  had  been  further  damaged  by 
one  of  the  perils  insured  against,  no  repairs  at 
all  would  have  been  necessary.     This  point 
is  not  settled  by  any  adjudged  case.     In  Man- 
ning v.   Newnham,   reported  by  Millar,  303, 
the  defendant  proved  some  of  the  damages  old 
and  some  recent.     This  case,  therefore,  proves 
nothing  either  way.     I  adopt,  however,  as  a 
general  rule  that  if  the  old  injuries  are  not 
such  as  to  render  the  vessel  innavigable,  no 
deduction,  in  case  of  accident,  is  to  be  made 
on  that  account  from  the  cost  of  repair,  and 
therefore  think   the  judge  was  mistaken  in 
directing  the  jury  to  make  the  distinction  he 
did.     But  admitting  a  mistake  in   the  judge's 
charge,  a  new  trial  ought  not  always  to  be  the 
necessary  consequence ;  it  is  not  for  every 
misdirection  in  point  of  law  that  the  parties 
should  be  put  to  the  expense  of  further  litiga- 
tion.    If  the  result  from  the  testimony  would 
probably  have  been  the  same,  whether  a  par- 
ticular direction  had  been  given  or  not,  it  can 
be  no  reason  for  granting  a  new  trial.     Here 
if  the  jury  had   taken  into  the  estimate  the 
expense  of  all  repairs,  without  any  deduction 
for  old  or  former  injuries,  their  verdict  must 
have  been  the  same.     If,  then,  there  be  good 
reason  to  think  the  plaintiffs  have  not  been 
injured  by  the  judge's  mistake,  they  ought 
not  to  be  indulged  with  a  new  trial.     I  do  not, 
by  anything  that  has  been  said,  mean  to  be 
understood  as  subscribing  to  the  nisi  prius 
opinion  of   Lord   Kenyon,  which  was  cited 
from  1  Esp.  Rep.,  444,  "that  if  a  ship's  bot- 
tom during  a  voyage  be  eaten  by  worms,  so 
that  she  be  incapable  of  proceeding,  and  be 
condemned,  this  is  not  a  loss  within  the  pol- 
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icy."    It  is  not  necessary  to  decide  this  ques- 
tion now. 

New  trial  refused. 

Cited  in— 5  Cow.,  66 ;  7  Cow.,  580 ;  12  Wend.,  47 ;  7 
Hill,  466 ;  17  Barb.,  277 ;  59  Barb.,  553 ;  2  Abb.  N.  S., 
388 :  2  Daly,  163 ;  2  Hilt.,  144 ;  8  Peters,  584 ;  3  Mason, 
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Slander  —  Words  charging  Perjury  —  Competency 
of  Court  to  Administer  Oath  —  Presumption. 

In  an  action  for  saying  of  another  "he  is  perjured," 
it  is  enough  to  prove  the  words  spoken,  and  that 
they  refer  to  the  plaintiff.  If  it  appear  they  were 
spoken  in  giving  testimony  in  an  inferior  or  partic- 
ular court  the  competence  of  that  court  to  admin- 
ister an  oath  need  not  be  proved,  but  its  incompe- 
tence must  appear  from  tne  defendant. 


was  an  action  of  slander  for  saying 
J_  of  the  plaintiff  "you  have  perjured  your- 
self." The  plea  not  guilty,  with  a  notice  sub- 
joined that  it  would  be  proved  on  the  trial 
that  the  plaintiff  was  examined  as  a  witness 
before  a  court-martial,  held,  agreeably  to  law, 
upon  the  defendant,  as  a  captain,  for  disobed- 
ience of  orders.  The  notice  then  set  forth  to 
what  the  plaintiff  testified,  that  it  was  material 
to  the  charge  in  issue,  and  was  not  the  truth. 
The  cause  came  on  before  Mr.  Justice  Kent, 
at  the  Washington  Circuit,  in  1803.  The 
plaintiff  at  the  trial  proved  the  words  spoken, 
and  to  be  understood  as  referring  to  him  ;  but 
the  defendant,  urging,  that  in  addition  to  this 
testimony,  the  proceedings  of  the  court-martial 
ought  to  have  produced  to  evince  its  exist- 
ence, and  competence  to  administer  an  oath, 
the  judge  allowed  the  objection,  and  nonsuited 
the  plaintiff. 

The  application  now  made  was  to  set  aside 
this  nonsuit,  and  order  a  new  trial. 

Mr.  Russel,  for  the  plaintiff.  We  shall  sub- 
mit to  the  court  whether,  in  an  action  for 
words  actionable  in  themselves,  the  plaintiff 
is  bound  to  prove  more  than  speaking  those 
words?  Second,  whether,  in  case  he  is,  as 
the  notice  in  the  present  instance  acknowl- 
edges the  existence  of  the  court,  and  proceed- 
ings therein,  the  defendant  is  not  precluded 
from  taking  the  objection  he  has  raised? 

Mr.  Van  Vechten,  contra.  On  the  first 
point  it  is  necessary  only  to  inquire  whether 
actionable  words  may  not  be  explained  by 
others  uttered  at  the  same  time,  or  by  circum- 
stances tending  to  show  that,  though  in  them- 
selves actionable,  their  actionable  quality  was 
done  away.  Suppose  it  had  been  said  the 
plaintiff  was  perjured  in  a  court  which  does 
not  exist?  It  might  surely  be  shown  that 
there  was  no  such  court,  and  therefore  no 
perjury  could  have  been  committed.  As  to 
the  second  point,  the  notice  is  merely  provis- 
ional, to  be  availed  of  if  the  person  chooses. 
The  plaintiff  must  always  prove  his  case,  in 
the  same  manner  as  is  a  notice  was  not  an- 
nexed. 
Mr.  Woodworth,  in  reply,  was  stopped  by 


NOTE.— Slander— Charge  of  perjury. 
See  Hopkins  v.  Beedle,  1  Cai.,  347,  note. 
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KENT,  Ch.  J.  I  am  clear  I  was  wrong  at 
92*]  Nisi  Priua.  It  *ougbt  to  have  been  in- 
tended and  presumed  that  everything  took 
place  before  a  court  of  competent  jurisdiction. 
The  onus  lay  on  the  defendant  to  show  that  it 
was  otherwise.  As  to  the  argument  that 
there  might  not  have  been  any  such  court  as 
that  in  which  the  perjury  was  alleged  to  have 
been  committed,  it  would,  in  my  opinion,  have 
been  an  aggravation  of  the  offense.  The  as- 
sertion might  have  had  all  the  effects  of  a 
charge  of  perjury  before  a  competent  jurisdic- 
tion. I  am  therefore  for  granting  a  new  trial, 
'with  costs  to  abide  the  event  of  the  suit.1 

New  trial  granted. 
Cited  in— 3  Caines  137 ;  9  Cow.,  33. 


JACKSON  v.  MANN. 

1.  Costs — Power  to  Enforce — By  Attachment — 
Nonpayment — Collateral  Matter*.  2.  Sub- 
poena — Disobedience — Attachment — Practice. 
3.  Default — Excuse — Absence  of  Witness. 

Where  a  party  has  it  in  his  power  to  enforce  pay- 
ment of  costs  awarded  him  by  attachment,  the 
•court  will  not  take  the  nonpayment  into  considera- 
tion, in  forming  a  subsequent  decision  on  a  collat- 
eral matter. 

An  attachment  in  the  first  instance  is  not  granted 
against  a  witness  for  disobeying  a  subpoena.  The 
practice  is,  to  move  for  a  rule  to  show  cause. 

Absence  of  a  plaintiff's  witness  at  the  trial,  after  a 
due  subpoena,  is  good  cause  against  judgment  as  in 
case  of  nonsuit,  and  excuses  stipulating. 

MR.  HENRY  moved  for  judgment  as  in 
case  of  nonsuit  for  not  proceeding  to 
trial,  and  also  for  costs  of  the  last  circuit,  and 
those  formerly  ordered,  on  an  affidavit,  stat- 
ing a  similar  motion  in  a  former  term,  in 
which  the  expense  of  witnesses  only  was  al- 
lowed, as  the  cause  had  been  countermanded 
by  consent ;  that  these  costs  had  been  demand- 
ed, and  not  paid,  after  which  the  cause  was 
again  noticed,  but  neither  plaintiff  nor  his  wit- 
nesses attending  at  the  circuit,  the  defendant 
requested  that  he  and  his  witnesses  might  be 
discharged,  which,  however,  the  plaintiff's  at- 
torney absolutely  refused. 

Mr.  Van  Yeveren,  contra,  read  an  affidavit, 
.  setting  forth  that  the  plaintiff  had  duly  sub- 
poenaed one  Obadiah  Phelps,  his  principal 
witness,  but  that  he  did  not  attend,  and  was, 
as  the  deponent  verily  believed,  kept  away  by 
the  contrivances  of  the  defendant.  He  insist- 
ed, also,  that  as  notice  of  trial  for  the  last  cir- 
•  cuit  was  accepted,  the  defendant  had  waived 
his  right  to  the  former  costs.  If  the  court 
should  be  against  him  on  these  points,  he 
hoped  they  would  grant  an  attachment  against 
Phelps,  whose  contempt  in  disobeying  the 
subpoena  was  the  cause  of  not  proceeding  to 
trial. 

Per  Curiam.  The  absence  of  the  plaintiff's 
witness  is  sufficient  to  induce  us  to  refuse  the 
application  for  a  nonsuit,  and  even  to  excuse 
him  from  stipulating;  but  as  he  is  in  con- 
tempt for  not  paying  the  costs  formerly  or- 

1.— See  Hopkins  v.  Beadle,  1  Caines'  Rep.  348,  n. 
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dered,  let  him  pay  those  of  the  last  circuit 
within  twenty  days  after  due  demand ;  in  de- 
fault thereof,  the  defendant  to  be  at  liberty  to 
enter  up  judgment  as  in  a  case  of  non>iiit 
*As  to  those  costs,  which,  on  the  former  [*93 
occasion,  were  allowed,  we  do  not  take  them 
into  consideration,  the  defendant  having  it  in 
his  power  to  enforce  them  by  attachment ; 
and,  with  respect  to  the  attachment  prayed  for 
by  the  plaintiff,  it  is  not  usual  to  grant  one  in 
the  first  instance,  unless  some  wilful  disobedi- 
ence to  the  authority  of  the  court  is  made  to 
appear ;  the  plaintiff,  therefore,  can  have  only 
a  rule  to  show  cause. 

Motion  denied. 
Cited  in— 1  Cranch  C.  C.,  334,  338. 


JACKSON,  on  the  demise  of  VAN  BERGEN 
ET  AL., 

v. 
HAIGHT. 

Default — Excuse — Absence  of  Material    Papers 
— Costs. 

If  a  plaintiff  be  prevented  from  proceeding  to 
trial  for  want  of  papers,  which  he  nad  an  honest 
fair  cause  to  expect,  it  will  be  sufficient  to  prevent 
an  application  for  judgment  as  in  case  of  nonsuit, 
but  not  to  excuse  the  costs  of  the  circuit. 

MR.  SCOTT,  on  an  affidavit  stating  that 
this  cause  had  been  duly  noticed  for  the 
three  last  circuits,  and  that  younger  issues  had 
been  tried,  moved  for  judgment  as  in  case  of 
nonsuit  for  not  proceeding  to  trial  at  the  last 
circuit  in  Green,  pursuant  to  notice. 

Mr.  Champhn  resisted  the  application,  on  a 
deposition  setting  forth  that  the  papers  neces- 
sary for  the  defense  had  been  left  with  him 
for  eight  months  previous  to  the  circuit,  to  use 
at  the  trial ;  but  that  they  had  been,  two  weeks 
before  it  was  to  have  been  held,  taken  from 
him  by  the  person  from  whom  he  had  received 
them,  under  a  promise  to  return  them  before 
the  time  the  cause  would  come  on.  That  the 
title  depended  on  the  Catskill  patent ;  from 
the  great  length  of  the  documents,  and  exem- 
plifications in  which,  the  expense  of  copies 
was  so  great  as  to  render  the  saving  it  an 
object  of  importance.  That  in  all  other  re- 
spects the  defendant  was  ready  for  trial,  and 
now  relied  on  these  circumstances  being  re- 
ceived as  a  sufficient  excuse. 

Mr.  Scott,  in  reply,  urged  that  the  benefit  of 
the  papers  might  have  been  had  by  a  subpoena 
duces  tecum. 

Per  Curiam.  We  think  the  excuse  sufficient 
to  prevent  a  nonsuit,  but  not  to  relieve  from 
costs ;  let,  therefore,  the  defendant  take  noth- 
ing by  his  motion,  on  the  plaintiff's  paying 
Costs  for  not  bringing  the  cause  to  trial  at  the 
last  circuit. 

Motion  refused  on  payment  of  costs  of  the  cir- 
cuit. 

CAINES'  REPS.,  2. 


1804 


JACKSON,  EX  DEM.  SALISBURY,  v.  WEED. 


94 


•94*]  *  JACKSON,  ex  dem.  SALISBURY, 

v.      „ 
WEED. 

-Default— Excuse— Court  not  Ready  to  Try— Costs 
for  Witnesses. 

If  it  appear  the  court  would  not  have  tried  a 
•cause  at  the  circuit  had  the  plaintiff  been  ready, 
judgment  as  in  case  of  nonsuit  will  not  be  granted, 
and  costs  will  be  allowed  only  for  the  witnesses,  up 
to  tho  time  when  ,the  determination  of  the  circuit 
judge  was  made  known. 

MR.  SCOTT  moved  for  judgment  as  in  case 
of  nonsuit  for  not  proceeding  to  trial  in 
the  County  of  Ulster,  according  to  notice,  in 
this  and  several  other  causes  depending  on  the 
Catskill  patent. 

It  appeared  that  at  the  close  of  the  cir- 
cuit, the  judge  gave  it  to  be  understood  he 
should  try  none  of  those  suits,  a  case  having 
l>een  made,  and  the  decision  then  pending  in 
.another  cause  resting  on  the  same  title,  but 
this  intimation  was  not  given  till  toward  the 
end  of  the  circuit,  and  no  attempt  was  made 
to  bring  on  the  causes  on  the  first  day  accord- 
ing to  notice. 

Per  Curiam.  This  case  is  to  be  distin- 
guished from  the  prededing,  in  which  the 
plaintiff  acknowledges  he  was  ready  for  trial 
in  all  respects  but  the  want  of  his  papers.  It 
was  therefore  in  some  degree  his  own  laches 
in  not  procuring  them,  nor  countermanding 
his  notice,  and  the  cause  was  at  issue  in  another 
county  from  that  in  which  the  above  inti- 
mation was  given.  But  here,  had  the  parties 
been  willing,  the  court  would  not  have  pro- 
ceeded. Costs,  therefore,  for  the  attendance 
of  witnesses  on  the  first  day  is  all  that  we  shall 
order. 

Motion  denied. 

N.  B.  The  court  seemed  to  incline  that  if 
a  number  of  issues  depend  on  the  same  title, 
and  a  case  is  made  in  one,  the  plaintiffs  need 
not  continue  to  notice  for  trial,  circuit  after 
circuit.  If,  however,  they  should  do  so, 
though  the  non-decision  of  the  cause  in  which 
the  case  was  made  might  excuse  judgment  as 
in  case  of  nonsuit  for  not  proceeding  to  try, 
pursuant  to  notice,  it  would  not  exonerate 
from  costs. 


CHANDLER  ET  ux.  v.  TRAYARD. 

Enumerated  Motion — New   Trial — Newly   Dis- 
covered Evidence. 

An  application  for  a  new  trial  on  account  of  new- 
ly discovered  evidence  is  an  enumerated  motion- 

MR.  SCOTT  endeavored  to  bring  on,  as  a 
non-enumerated   motion,    an  application 
for  a  new  trial  in  this  cause,  on  an  affidavit  of 
newly  discovered  evidence. 

Per   Curiam*.     It  is  clearly  an  enumerated 
motion,  and  cannot  be  heard  this  day. 


*  JACKSON,  ex  dem.  NORTON  ET  AL.,  [*95 
GARDNER. 

Service — Copy  in   Office — Affidavit — Sufficiency 

An  affidavit  of  service  statin?  it  to  be  by  leaving 
notice  and  copy  on  the  table  of  the  opposite  attor- 
ney, is  not  good,  unless  it  also  set  forth  that  there 
was  not  anyone  in  the  office. 

MR.  VAN  VECHTEN  moved,  on  the  com- 
mon affidavit,  for  judgment  as  in  case  of 
nonsuit  for  not  proceeding  to  trial,  but  the 
affidavit  of  service  stated  only  that  it  was  made 
by  leaving  copies  on  the  table  of  the  attorney's 
office,  about  one  o'clock  in  the  afternoon. 

Per  Curiam.  The  affidavit  is  defective ;  it 
does  not  set  forth  that  there  was  no  one  in  the 
office.  The  notice  mi^ht  have  been  slipped 
down  without  any  intimation,  and  have  re- 
mained there  unobserved.  To  make  such  a 
service  good,  it  ought  to  have  been  stated  there 
was  not  anyone  in  the  office.  The  defendant 
can  take  nothing  by  this  motion. 

Motion  denied. 


Overruled— 10  Barb.,  306. 
Cited  in— 5  Rob.,  499. 

OAINES'  REPS.,  2. 


BAIN  v.  THOMAS  AND  GREEN. 

Agreement  Between  Attorneys — Not  in  Writing. 

No  agreement  between  attorneys  can  be  noticed 
unless  reduced  to  writing.* 

MR.   RUSSEL  moved  for  judgment  as  in 
case  of  nonsuit. 

Mr.  BlancJiard  resisted  the  application  on  an 
affidavit  stating  a  conversation,  which  he  con- 
sidered as  an  agreement  to  waive  the  irregu- 
larity. 

Mr.  Russel  wished  not  to  rely  on  the  rule 
respecting  written  agreements,  could  the  con- 
versation be  substantiated. 

Per  Curiam.  The  court  cannot  take  notice 
of  agreements  between  attorneys,  unless  re- 
duced to  writing.  If  it  is  intended  to  waive 
the  rule  on  this  subject,  the  motion  must  be 
withdrawn  ;  otherwise  judgment  of  nonsuit 
must  entered,  unless  the  plaintiff  stipulate  and 
pay  costs.1 

Motion  denied,  nisi. 


N.  Y.  R.,  2. 


PALMER,  SCHUYLER  AND  NELSON 

v. 

MULLIGAN,    H.    AND    N.    MOODY    AND 
GATES. 

Two  Causes  Turning  on  Same  Point — Verdict 
in  One — Default  in  Other — Costs. 

If  two  causes  turn  on  the  same  point,  and  a  ver- 
dict be  given  in  one  on  which  a  case  is  made,  it  is 
enough  to  prevent  judgment  as  in  case  of  nonsuit 
for  not  proceeding  to  trial  in  the  other,  or  a  stipu- 
lation, but  will  not  excuse  costs. 

*See  1  Caines'  Rep.,  148,  n. 

1.— Parker  v.  Root,  7  J.  R.,  330;  Combs  v.  Wyckoff, 
1  Cai.  R.,  147 ;  Shadwick  v.  Phillips,  3  Cai.  R.,  129 ; 
Dubois  v.  Roosa,  3  J.  R.,  1&5 ;  Brandt  ex  dem.  Palmer, 
v.  Berrian,  3  Cai.  R.,  131 :  Griswold  v.  Lawrence,  1  J. 
R.,  507 ;  Browne  v.  Wellington,  1  Sandf .  R.,  664. 
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MR.  VAN  ANTWERP,  on  the  common  affi- 
davit, moved  for  iudgment  as  in  case  of 
nonsuit  for  not  proceeding  to  trial. 

Mr.  Woodworth,  contra,  stated  that  this  was 
one  of  two  causes  depending  on  the  same  point. 
That  in  the  other  the  verdict  had  been  given 
against  the  plaintiffs,  contrary  to  the  opinion 
and  charge  of  the  judge  before  whom  the 
cause  had  been  tried,  for  which  reason  the 
96*]  present  suit  had  not  *been  brought  on, 
and  a  case  was  made  in  that  which  had  been 
heard,  and  was  now  before  the  court. 

Mr.  Van  Antwerp,  in  reply.  A  case  ought 
to  have  been  made  in  the  other  cause ;  as  it 
has  not  been  done,  it  is  a  waiver  of  any  inten- 
tion to  rest  on  the  point  in  the  other ;  the 
plaintiffs  must,  therefore,  pay  costs  and  stipu- 
late, or  we  must  have  our  judgment. 

Per  Curtain.  You  are  entitled  to  costs,  but 
as  there  is  sufficient  reason  for  not  proceeding 
to  trial,  we  shall  not  oblige  the  plaintiffs  to 
stipulate. 

SPENCER,  J.  I  think  they  ought  to  stipu- 
late. There  is  a  verdict  in  favor  of  the  de- 
fendants, which,  till  the  contrary  is  shown, 
we  ought  to  think  correctly  given. 

Motion  denied. 


BRADT  «.  WAY  ET  ux. 

Arbitration — Award  —  Motion  for   Nonsuit — 
Costs  of  Resisting. 

If  a  cause  be  submitted  to  arbitrators  before  a  cir- 
cuit, and  an  application  afterwards  made  for  judg- 
ment as  in  case  of  nonsuit  for  not  proceeding  to 
trial,  the  plaintiff  will  be  entitled  to  costs  for  re- 
sisting the  application. 

MR.  VAN  ANTWERP  moved  for  judgment 
as  in  case  of  nonsuit  for  not  proceeding  to 
trial  according  to  notice. 

Mr.  Van  Yeveren  read  an  affidavit  stating, 
that  previous  to  the  circuit,  arbitration  bonds 
had  been  entered  into  by  the  parties  in  the 
suit,  and  an  award  made. 

Per  Curiam.  Let  the  defendant  take  noth- 
ing by  his  motion,  and  pay  the  cost  of  resist- 
ing this  application. 

Motion  denied  with  costs. 

N.  B.  It  seems  that  whenever  the  affidavits 
contra  disclosed  circumstances  that  clearly 
show  the  application  noticed  will  be  ineffectual, 
costs  for  resisting  will  follow  the  denial. 


STOCKING  v.  DRIGGS. 

Justice's   Judgment — Specification   in    Error — 
Sufficiency. 

If  issue  be  joined  before  a  justice,  a  trial  had,  and 
the  judgment  be  rendered,  it  ought  to  specify  it  to 
have  been  on  "  hearing  the  proofs  and  allegations,' 
or  it  will  be  bad  on  error  brought. 

Citation— 1  Rev.  Laws.  497. 
TERROR  on  certiorari  upon  a  judgment  in  a 
J-J  justice's  court. 

From  the  return  it  appeared  that  the  action 
below  was  brought  against  the  J»»  v  plaintiff 
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as  the  maker  of  a  promissory  note  for  $20 ;. 

hat  after  a  plea  of  non  astumpsit,  the  defend- 
ant below  prayed  an  adjournment,  which  be- 

ng  granted,  the  plaintiff  Driggs  appeared  on 
the  day  given.  The  record  then  went  on  thus  i 

'And  the  defendant  not  appearing,  although* 
solemnly  called,  I  the  said  justice  proceed  on 
the  producing  the  said  note  by  the  said  plaint- 

ff,  and  *gave  judgment  for  the  plaintiff  [*O7 
on  said  note,  for  the  sum  of,"  &c. 

Mr.  Williams,  for  the  plaintiff.  The  return 
shows  that  the  justice  proceeded  without  ex- 
amining any  witnesses.  This  judgment  is 
founded  on  the  simple  production  of  the  note. 
This,  in  no  court,  is  sufficient  to  entitle  a 
plaintiff  to  recover,  still  less  in  that  of  a  jus- 
tice. 

Mr.  W.  Van  Ness,  contra.  As  the  note  was 
produced  it  must  be  intended  it  was  proved. 

Per  Curiam.  The  judgment  ought  to  have- 
been  "on  hearing  the  proofs  and  allegations" 
of  the  parties.  (1  Rev.  Laws,  497.)  The  judg- 
ment must,  therefore,  be  reversed,  for  it  was 
error  in  the  justice  to  give  judgment  till  he- 
had  proof  of  the  note.1 

Judgment  reversed. 


THE  PEOPLE 

THE  JUDGES  OF  THE  COURT  OF  COM- 
MON PLEAS,  in  and  for  the  County  of 
Washington. 

Attachment — Disobeying    Mandamus — Affidavit 
— Sufficiency. 

The  affidavit  for  an  attachment  against  judges  of 
an  inferior  court  for  disobeying  a  mandamus  order- 
ing them  to  seal  a  bill  of  exceptions,  ought  to  show- 
that  the  persons  served  are  those  who  ought  to 
sign. 

MR.  EMOTT  -moved  for  an  attachment 
against  the  defendants  for  not  obeying  a 
peremptory  mandamus,  commanding  them  to- 
sign  a  bill  of  exceptions.  (See  Vol.  1.,  p.  511.) 
The  affidavit  did  not  state  the  service  to  have 
been  when  the  court  was  sitting,  or  the  per- 
sons on  whom  made. 

Mr.  Champlin,  for  these  reasons,  objected 
to  the  application. 

KENT,  Ch.  J.  It  ought  to  appear  that  the 
persons  who  were  served,  were  those  who 
ought  to  have  sealed  the  bill.  Nothing  can 
be  taken  by  the  motion. 

Motion  denied. 

Cited  in-47  How.  Pr.,  162. 

1.— In  a  justices'  court  the  plaintiff  must  prove  his 
case  before  he  is  entitled  to  judgment,  even  al- 
though the  defendant  makes  no  defense ;  nor  can  a 
plaintiff  enter  judgment  on  default  of  the  defendant. 
Muscott  v.  Miller,  1  Code  Rep.,  123 :  Smith  v.  Fal- 
coner, 1  Code  R.,  120.  Contra :  see  Everett  v.  Lish, 
1  Code  R.,  71.  As  to  justices'  power  of  entering 
judgment,  see  art.  8,  tit.4,  ch.  2,  part 3,  Rev.  Statutes  ; 
see  Code,  1851,  sec.  53 ;  sec.  46,  p.  22 ;  art.  8 ;  Bromaghim 
v.  Thory,  15  J.  R.,  476;  Martin  v.  Moss,  6  J.  R.,  126; 
Gale  v.  Chace,  3  J.  R.,  147 :  Hubbard  v.  Spencer,  15- 
J.  R..  244. 


NOTE.— Mandamus  to  inferior  court. 
See  People  v.  Judges,  &c.,  1  Cai.,  510,  note. 
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THE  PRESIDENT  AND  DIRECTORS  OF 
THE  COLUMBIA  TURNPIKE 

WOODWORTH. 

ToU  Gate— Not  Paying— Penalty. 

A  person  merely  riding  through  a  gate  of  the 
Columbia  Turnpike  is  not  liable  to  the  penalty  of 
the  ninth  section,  unless  it  be  accompanied  with 
force  and  violence. 

THIS  was  an  action  brought  for  the  penalty, 
under  the  ninth  section  of  the  Act  incor- 
porating the  Columbia  Turnpike  Road,  for 
simply  riding  through  a  gate  without  paying 
toll,  without  any  force  or  violence.  The 
question  was,  whether  the  action  was  main- 
tainable. 

Per  Curiam.  The  act  had  in  contemplation 
only  forcible  and  violent  passing  :  the  plaint- 
iffs may  sue  for  their  toll,  but  this  certainly  is 
not  a  case  within  the  penalty  of  the  section 
relied  on. 

Judgment  of  nonsuit.1 
Cited  1n-22  Barb.,  668. 


Per  Curiam.  The  case  in  Coleman,is  decisive. 

Let  all  proceedings  on  the  bail  bond  be  staid  on 
payment  of  costs. 


98*]    *MASTERTON,  Gentleman,  one,  &c. 
BENJAMIN. 

Proceedings  on  Bail-Bond — Notice  of  Special 
Bail  Owen — After  Arrest — Stay — Costs. 

If  special  bail  be  duly  entered,  but  notice  thereof 
and  of  justification  be  not  given  till  after  the  ar- 
rest of  the  bail,  proceedings  on  the  bond  will  be 
staid  on  payment  of  costs.* 

Citation— Coleman,  57. 

MR.  VAN  WYCK  moved  to  stay  proceed- 
ings on  a  bail-bond,  under  the  following 
circumstances : 

The  writ  in  the  original  suit  was  sued  out 
in  last  August  vacation,  returnable  in  the 
November  following.  Special  bail  was  filed 
on  the  ninth  of  December  then  next,  but  notice 
of  it  not  given.  On  the  5th  of  May  after  a 
cap.  ad  resp.  was  issued  on  the  bail-bond  re- 
turnable in  the  then  May  Term,  on  which  the 
bail  in  the  principal  suit  were  taken.  On 
this,  notice  of  bail  having  been  filed  was 
given  with  an  offer  of  justification,  which  the 
plaintiff,  being  satisfied  of  their  competence, 
waived.  On  this,  the  defendant,  on  the  6th 
of  June,  served  the  plaintiff  with  an  order 
from  the  recorder  of  New  York,  to  show  cause 
before  him  why  the  proceedings  on  the  bail- 
bond  should  not  be  staid,  and  upon  service, 
the  plaintiff,  without  acting  upon  the  order, 
agreed  to  stay  proceedings  till  the  decision  of 
this  court  could  be  had. 

Mr.  Williams,  contra,  insisted  the  applica- 
tion ought  to  have  been  made  the  last  term, 
and  not  to  the  recorder.  There  was  therefore 
a  laches  not  accounted  for. 

Mr.  Van  Wyck,  in  reply,  cited  Cole.  Cas. 
Prac.,  57,  58;  Berry  ads.  Mies;  Cromp.,  75; 
High,  on  Bail,  54,  55. 

1.— See  present  practice  as  considered  in  3  How- 
ard's Rep.,  379. 
*See  1  Caines'  Rep.,  56. 

CAINES'  REPS.,  2. 


THE  PEOPLE,  on  the  complaint  of  BENNETT, 

0. 
KING. 

Forcible  Entry  and  Detainer — Practice — Irregu- 
larity— Conviction  Quashed. 

If  the  proceedings  for  a  forcible  entry  and  de- 
tainer do  not  state  the  complaint  to  have  been 
seized,  it  is  fatal ;  so  also,  ut  semb.,  if  the  bill  be 
found  by  twenty-four  grand  jurors,  or  if  the  de- 
fendant be  not  permitted  to  traverse  on  his  vol- 
untary appearance. 

Citations— Beebe  ads.  People,  Jan.,  1803 ;  1  Caines, 
125. 

ON  certiorari,  upon  a  conviction  for  a  forci- 
ble entry  and  detainer. 

Mr.  Gold,  for  the  defendant,  moved  to 
quash  the  conviction,  and  that  a  re-restitution 
issue,  for  the  following  reasons  :  1.  For  want 
of  certainty  in  the  description  of  the  premises, 
they  being  described  only  as  ' '  tenements  and 
improvements, "without  naming  the  county  in 
which  situated.  2.  Twenty-four  persons  were 
sworn  upon  the  grand  *jury  who  found  [*99 
the  bill,  so  that  more  than  twelve  were  neces- 
sary to  the  finding.  3.  Because  a  challenge 
to  a  grand  juror  for  having  given  a  bond  of 
indemnity  (see  Trelawney  v.  Thomas,  1  H.  Bl., 
203)  to  the  complainant,  was  overruled.  4. 
Because  the  defendant  was  not  brought  into 
court  before  restitution  awarded,  to  traverse 
the  indictment.  5.  Because  when  the  defend- 
ant voluntarily  appeared  and  offered  to  tra- 
verse, he  was  refused.  6.  Because  it  is  not  al- 
leged that  the  complainant  was  seized  or 
possessed  of  the  premises. 

Mr.  Henry,  contra,  opposed  the  issuing  a 
writ  of  re-restitution,  because  the  term  un- 
der which  the  defendant  claimed  had  expired. 

KENT,  Ch.  J.  The  inquisition  and  pro- 
ceedings below  must  be  quashed,  and  re-resti- 
tution be  awarded.  The  last  objection  is  fatal, 
within  the  decisions  of  this  court,  in  Beebee 
ads.  The'  People,  in  January  Term,  1802,  and 
Shaw  ads.  The  People,  August,  1803.  (Vol.  I., 
p.  125.)  I  think  the  second  and  fifth  also  are 
equally  fatal.  As  to  the  objection  that  the  term 
is  expired,  and  neither  party  have  title,  we  can- 
not inquire  into,  and  decide  by  affidavit  in  this 
way  on  the  title  or  rights  of  the  parties  ;  the 
complainant  below  has  nothing  to  do  with 
that.  He  must  give  up  the  possession  irregu- 
larly obtained,  put  the  defendant  in  statu  quo, 
and  then  proceed  legally  to  the  question  of 
title.8 

Conviction  quashed. 
He-restitution  awarded. 

Cited  in-61  Ind.,  313. 

3.— People,  v.  Shaw,  1  Cai.  R.,  125 ;  see  Rev.  Stat. 
Vol.  II.,  p.  508.  sec.  3, 6, 11 ;  People  v.  Van  Nostrand, 
9  Wend.,  52;  see  4  Black.  Com.,  148;  1  Hawk.,  274: 
11  J.  R.,  504;  9  Wend.,  51;  11  Wend.,  157;  13  J.  R., 
349 ;  1  Hall,  240.  As  to  complaint,  &c.,  see  2  R.  S.,  p. 
508,  sec.  3,  and  subsequent  sections ;  10  J.  R.,  304  ;  13 
J.  R.,  158. 
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.   MANN  v.  MARSH. 

Application  of  Payments. 

If  a  debtor  do  not  direct  the  application  of  a  pay- 
ment, his  creditor  may  place  It  to  what  account  he 
pleases. 

rpIIE  court  ruled  that  where  a  person  pays 
J-  money  to  a  creditor,  who  has  demands 
against  him  on  two  accounts,  the  creditor  may 
place  it  to  which  he  pleases,  unless  the  debtor 
direct  its  application.1 

Cited  in— 9  Cow.,  411,  765. 


MARSCROFT  e.  BUTLER. 

Prisoner — Last  Day  of  Term — Discharge  Under 
Insolvent  Laic — LacJies — Impeaching  Inven- 
tory. 

If  a  prisoner  be  not  brought  up  for  his  discharge 
under  the  insolvent  law  till  the  last  day  of  the 
term,  and  his  creditor  then  oppose  him  on  an  affi- 
davit of  showing  probable  cause  of  impeaching  the 
fairness  of  his  inventory,  the  court  will  remand  to 
the  next  term. 

THE  defendant  had  applied  for  his  discharg6 
under  the  Insolvent  Act,  on  the  first 
Thursday  in  Term,  but  no  measures  had  been 
taken  to  bring  him  up  till  the  last  day.  The 
plaintiff  then  moved  for  time  to  oppose,  on  an 
affidavit,  stating  that  notice  of  the  application 
had  come  to  him  only  on  the  second  day  of 
the  then  August  Term.  That  one  Benja- 
min Prescott,  of  Massachusetts,  a  material 
1OO*]  *witness  to  prove  the  falsity  of  the  de- 
fendant's inventory,  and  that  he  expected  to 
be  able  to  obtain  his  testimony. 

Per  Curiam.  The  prisoner  must  be  re- 
manded till  the  first  day  of  the  next  term. 
We  do  this  with  regret,  but  the  act  is  too  im- 
perative to  admit  of  discretion.  As  the  de- 
fendant did  not  apply  to  be  brought  up  at  an 
earlier  day,  it  is  in  some  degree  his  own  laches. 

Let  him  be  brought  up  next  term. 


THE  PEOPLE  v.  BARRETT  AND  WARD. 

Juror    Withdrawn  —  Criminal    Trial — Second 
Trial — Arrest  of  Judgment. 

That  a  judge  has,  in  a  criminal  case,  ordered  a 
juror  to  be  withdrawn,  is  no  cause  for  arresting  the 
judgment  on  a  subsequent  trial  for  the  same  of- 
fense. 

L — See  decisions  relative  to  the  application  of 
money  paid  on  account,  Clark  v.  Burdett,  2  Hall, 
197 ;  Hail  v.  Constant,  2  Hall.  185 :  doctrine  consid- 
ered and  discussed  in  case  of  Stone  v.  Seymour,  15 
Wend.,  19;  Paterson  v.  Hale,  9  Cow.,  747*;  Seymour 
v.  Van  Slyck  (in  Error),  19  Wend.,  19 ;  3  Sumn.  R.,  98; 
9  Wheat,,  720 ;  Allen  v.  Culver,  3  Denio,  284 ;  Cow- 
perthwaite  v.  Sheffield,  1  Sandf.  Rep.,  416;  Niagara 
Bank  v.  Roosevelt,  9  Cow.,  409;  Baker  v.  Stack- 
poole,  9  Cow.,  420;  Van  Ransselaer  Ex.  v.  Roberts,  5 
Denio,  470;  Pattison  v.  Hull,  9  Cow.,  747 ;  People  v. 
County  of  New  York,  5  Cow.,  331;  Roberts  v.  Gar- 
nie,  3  Cai.  R.,  14. 


NOTE.— Applicat ion  of  payment . 

See  Patterson  v.  Hull",  9  Cow.,  747,  note,  Law.  Ed. 
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Citation— 2  Johns.  Cas.,  301. 

AT  the  last  Circuit  Court,  held  at  Salem,  in 
.  the  County  of  Washington,  the  defend- 
ants had  been  indicted,  arraigned,  and  had 
pleaded  not  guilty.  After  this  the  district  at- 
torney moved  the  court  for  leave  to  withdraw 
a  juror,  which  was  granted  without  the  de- 
fendant's consent.  On  a  subsequent  day  they 
were  again  brought  up,  on  the  same  indict- 
ment, and  found  guilty. 

Mr.  Russel,  on  these  facts,  submitted  wheth- 
er the  court  can,  after  a  prisoner  has  been  ar- 
raigned and  pleaded,  order  a  juror  to  be  with- 
drawn without  his  consent ;  and  whether,  if  he 
be  so  withdrawn,  the  defendant  cannot  avail 
himself  of  that  circumstance  in  arrest  of  judg- 
ment. 

KENT,  Ch.  J.  This  point  underwent  a  very 
full  discussion  in  the  case  of  Olcott ;  it  was 
then  determined  that  a  judge's  having  ordered 
a  juror  to  be  withdrawn  is  no  cause  for  arrest- 
ing the  judgment  on  a  subsequent  trial  for  the 
same  offense.* 


M'CABE  v.  M'KAY. 

Frivolous  demurrer.   Enumerated  motion.  Prac- 
tice 

IT  was  ruled  in  this  case,  that  application  for 
judgment  on  a  frivolous  demurrer,  is  an 
enumerated  motion,  and  it  was  also,  at  another 
day,  in  this  same  suit  determined,  that  if  the 
notice  of  motion  specify  it  will  be  grounded 
on  the  frivolousness  of  the  demurrer,  it  will 
give  the  applicant  a  priority  before  other  enu- 
merated causes,  and  entitle  him  to  his  judg- 
ment on  reading  the  affidavit  of  service,  and 
of  general  notice  for  argument,  if  no  opposi- 
tion be  made.3 


Cited  in-9  Cow.,  581 ;  19  How.  Pr.,  451. 


*TREMPER 


[*1O1 


WRIGHT.who  is  impleaded  with  P.  TURNER, 
Administrator  of  E.  TURNER,  Deceased. 

Administrator — Admission  of  Asset* — Judgment 
— Motion  to  Vacate — Plea — Judgment  Con- 
fessed— Denied. 

If  an  administrator,  by  his  plea  in  this  court,  ad- 
mit assets,  on  which  there  is  a  regular  judgment  en- 
tered, it  will  not  be  set  aside,  to  let  in  a  plea  of  a 
judgment  confessed  in  the  Common  Pleas,  after  fil- 
ing the  plea  in  this ;  not  even  though  the  judgment 
taken  on  the  assets  admitted,  be  a  for  a  few  cents 
more  than  in  strictness  appear  to  have  been  ac- 
knowledged. 

• 

A  SSUMPSIT  against  administrators. 

A 

Mr.  Slosson  moved  to  set  aside  the  judg- 
ment obtained  in  this  cause  for  irregularity, 
and  that  the  defendants  be  let  in  to  plead  a 
judgment  recovered  in  the  Common  Pleas. 

2.— See  post,  304,  S.  C.,  and  the  decision  here  over- 
ruled.   See,  also,  1  Johns..  66. 
3.— See  2  Cai.  Rep.,  56 ;  Lipe  v.  Becker,  1  Denio,  568. 
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The  affidavit  on  which  the  application  was 
founded,  set  forth,  that  on  the  2d  of  Novem- 
ber, 1802,  a  plea  was  filed  in  this  cause,  by  the 
defendant  Wright,  stating  a  debt  by  specialty, 
for  $14.75  due  from  the  intestate  to  one  Cor- 
nelius Cole,  with  interest  from  the  14th  June, 
1800,  remaining  unsatisfied,  and  plene  adminis- 
travit,  except  as  to  $702.30,  and  the  aforesaid 
debt ;  that  on  this  plea  the  plaintiff,  on  or 
about  the  first  of  February,  1803,  entered  in 
the  rule  book  of  the  clerk  of  this  court,  in  Al- 
bany, the  following  rule  :  "  The  defendant, 
James  Wright,  having  by  his  plea  acknowl- 
edged assets  unadmimstered  in  his  hands,  to 
the  amount  of  seven  hundred  and  two  dollars 
eighty-one  cents,  ordered  judgment  therefor 
on  motion  of  Mr.  Oardinier,  and  also,  on  like 
motion,  interlocutory  judgment  for  the  residue, 
and  that  a  writ  of  inquiry  issue."  That  after 
filing  the  plea  aforesaid,  to  wit,  on  the  7th  day 
of  January,  1803,  in  January  Term,  of  that 
year,  a  judgment  for  $157.12  damages,  and 
$15. 15  costs,  was  recovered  against  the  depon- 
ent in  the  Common  Pleas  for  the  County  of 
Ulster,  in  an  action  against  him,  as  adminis- 
trator aforesaid,  on  a  simple  contract  debt 
due  from  his  intestate,  which  judgment  he  did 
not  know  ought  to  have  been  pleaded  to  the 
above  suit. 

The  judgment,  he  said,  as  it  appears  on  the 
record,  is  taken  for  twenty-eight  cents  top 
much,  as  it  ought  to  have  been  entered  on  the 
assets,  confessed  for  no  more  than  the  residue 
of  these  assets,  after  deducting  the  amount  of 
the  specialty  and  interest.  This  being  a  mani- 
fest irrregularity,  the  court  will,  in  favor  of 
administrators  who  cannot  otherwise  be  re- 
munerated, set  aside  the  proceedings,  for  the 
purpose  of  letting  them  in  to  plead  a  judgment 
to  which  they  will  otherwise  be  liable  de  bonis 
propriis. 

Mr.  Gardinier,  contra,  made  a  preliminary 
1O2*]  objection  to  the  affidavit  *of  service  of 
notice  ;  which  stated  it  to  have  been  on  a  clerk 
of  his  in  his  office  ;  he  insisted  that  the  name 
of  the  clerk  ought  to  have  been  stated,  that  he 
might  have  known  whether  it  was  his  clerk  or 
not. 

Per  Guriam.  It  is  sworn  that  the  service  is 
on  your  clerk,  which  is  fully  sufficient. 

Mr.  Gardinier  then  read  an  affidavit,  by 
which  it  appeared  that  the  capias  in  this  suit 
issued  on  the  15th  June,  1802,  and  was  re- 
turned, in  the  July  Term  following,  cepi  corpus, 
as  to  the  defendant  Wright.  That  the  capias 
in  the  Common  Pleas,  though  returnable  in 
July,  1802,  was  not  filed  until  the  10th  of  No- 
vember following.  That  the  declaration  in 
this  court  was  filed  on  or  about  the  8th  of  Sep- 
tember, 1802,  that  in  the  Common  Pleas  not 
till  the  26th  of  November,  and  that  the  judg- 
ment in  the  Common  Pleas  was  by  confession  ; 
that  a  writ  of  inquiry  in  the  present  cause 
had  been  dulv  executed  ;  the  damage  assessed 
to  $1,075,  and  a  record  of  the  judgment  there- 
on duly  signed  and  filed  on  the  23d  of  Novem- 
ber last.  From  this,  he  argued,  the  presump- 
tion was  that  the  suit  had  been  first  com- 
menced, though  if  otherwise,  which  it  might 
have  been,  the  defendant  ought  to  have  shown 
it.  But  after  filing  a  plea  on  the  2d  of  No- 
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vember,  admitting  assets,  he  ought  not  to  be 
permitted,  on  the  7th  of  January  following,  to 
suffer  a  judgment  by  confession,  on  a  demand 
of  no  higher  nature  than  that  in  which  he  had 
acknowledged  assets.  Independent  of  this, 
the  application  was  too  late.  The  twenty-eight 
cents  were  among  the  minimis,  of  which  non 
eurat  lex.  The  judgment  was  regular  for  the 
assets  confessed,  and  for  the  residue,  quando 
dcciderent. 

Per  Curiam.  The  proceedings  on  the  part 
of  the  plaintiff  have  been  perfectly  regular, 
and  therefore  no  cause  shown  for  the  inter- 
ference of  the  court.  The  interlocutory  judg- 
ment was  necessary  to  liquidate  his  demand  ; 
it  afterwards  becomes  premptory  for  the  sum 
confessed,  and  for  assets  in  future  as  to  the 
residue. 

Motion  denied. 


CROSS,  JUN.,  v.  HOBSON. 

Disc/large  in  Insolvency  not  Pleaded  —  Relief 
—  Summary  Application. 

If  a  defendant  do  not  plead  his  discharge  under 
the  insolvent  law,  this  court  will  not  afford  relief 
on  a  summary  application. 

Citation—  Caldwell  v.  Graham,  Jan'y,  1803. 


was  an  application  to  be  discharged 
-L  out  of  custody,  the  defendant  having  been 
exonerated  from  the  demand  under  the  in- 
solvent law. 

*Per  Curiam.  The  defendant  can  [*1O3 
take  nothing  by  his  motion.  In  the  case  of 
Caldwell  v.  Graham,  decided  in  January  Term, 
1803,  we  determined  we  would  not  help  an 
insolvent  who  omitted  to  plead  his  discharge 
as  he  might  have  done.1 

Motion  denied. 

Cited  in—  1  Barb.  Ch.,349;  3  Barb.  Ch.,  636;  50  N. 
Y.,  595  ;  3  Barb.,  446  ;  1  T.  &  C.,  650  ;  1  Wheel.,  331. 


VAN  DYCK,  q.  t., 


VAN  BEUREN  AND  VOSBURGH. 

1 .  Divided  Court — Judgment  According  to  Ver- 
dict. 2.  Special  Verdict  Intimated  —  Not 
Agreed  to — Putt  Bench — He-argument. 

When  the  court  is  divided,  judgment  must  go 
according  to  the  verdict.  But  if  an  intimation  for 
a  special  verdict  has  been  given,  and  the  bench  be 
afterwards  full,  a  second  argument  will  be  ordered, 
if  the  special  verdict  be  not  agreed  to. 

A  CASE  had  been  made  in  this   cause  for 
the  opinion  of  the  court,  but  they  being 
divided,  no  decision  was  made,  and  the  plaint- 
iff, having  entered  up  judgment  on  his  verdict, 
sued  out  an  execution. 
Mr.  William*  moved  to  set  aside  this  execu- 

1.— See  case  of  Shaw  v.  Wilmerden,  2  Cai.  R.,  38  ; 
Van  Valkcnbergh  v.  Dcderick,  1  J.  C.,  133 ;  see  Bill- 
ings v.  Skutt,  1  J.  C.,  105. 
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tion,  on  an  affidavit  stating  that  the  applica- 
tion to  this  court  was  undetermined. 

Mr.  Van  Ness,  contra,  read  an  affidavit, 
stating  the  division  of  the  court,  and  that  by 
the  rules  of  practice  he  was,  therefore,  entitled 
to  the  benefits  of  his  verdict. 

Per  Guriam.  We  admit  the  general  posi- 
tion, but  as  two  of  the  judges  who  sat  when 
this  case  was  argued  were  disposed  to  recom- 
mend a  special  verdict,  unless  the  parties  now 
agree  to  one,  we  shall  order  a  stay  of  proceed- 
ings till  a  further  argument. 

N.  B.  It  was  mentioned  to  the  court  that  a 
case  was  now  pending  in  error,  bet  ween  the 
same  parties,  in  which  the  very  point  now  in 
question  would  receive  a  determination. 


GARDINER,  Gentleman,  one,  &c.,, 

v. 
BUEL. 

Notice  to  Declare,  Plead,  &c. — Sufficiency. 

A  notice  to  declare,  plead,  &c.,  need  not  specify 
"or  that  the  default  will  be  entered,"  but  may  say 
generally  "or  judgment." 

THIS  was  an  application  to  set  aside  the 
judgment  of  non  pros,  entered  in  this  suit, 
on  an  affidavit  by  the  plaintiff,  stating,  that  on 
the  6th  of  June  last  he  was  served  with  a  copy 
of  a  bill  of  costs  and  notice  of  taxation,  from 
whence  he  concluded  a  judgment  of  non  pros. 
had  been  entered  against  him,  but  if  any  had 
been  so  entered  it  was  without  notice  of  any 
intended  motion  for  that  purpose,  except  what 
was  derived  from  a  notice  served  on  him  on 
the  24th  of  January  last,  of  the  entry  of  a  rule 
in  the  common  rule  book  of  the  clerk  of  this 
court,  requiring  him  to  declare  before  the 
end  of  February  Term  then  next,  "or  that 
judgment  of  nonpros,  would  be  entered." 
1 O4*l  *Mr.  Williams,  on  behalf  of  the  plaint- 
iff. The  rule  in  this  cause  ought  to  have  been 
"that  the  plaintiff  declare  or  his  default  be 
entered,"  and  on  such  default,  judgment  of 
non  pros,  would  have  been  regular.  Whenever 
an  act  is  to  be  done  by  one  party,  on  nonper- 
formance  of  which  he  will  be  in  default,  and 
the  other  party  entitled  to  an  advantage  in  con- 
sequence of  the  omission,  the  rule  ought  to 
express  that  "unless,  &c.,  his  default  will  be 
entered."  On  such  a  rule  the  next  step  is  the 
entry  of  the  default ;  and  then  follows  the 
entry  of  the  judgment ;  for  the  plaintiff  is  not 
bound  to  declare  till  called  on  regularly.  (3 
Burr.,  1452  ;'  Col.  Gas.  Prac.,  47,  48. *) 

Mr.  Woodworth,  Attorney-General,  read  an 
affidavit  of  the  defendant's  attorney,  contra, 
by  which  it  appeared  that  in  July,  1803,  he 
sent  by  the  mail  a  notice  of  his  being  retained 
in  that  cause  ;  that  notice  of  a  declaration  being 
filed  had  never  been  given  ;  that  on  the  10th 
of  December  following,  a  rule  for  judgment  of 
nonpros,  was  entered  in  the  common  rule  book, 


1.— West  v.  Radford.  Notice  to  plead  need  not  be 
given  within  the  same  time  that  a  declaration  must 
be  filed. 

2. — Oudenarde  v.  Van  Bergen,  that  a  default  must 
be  entered  to  warrant  an  interlocutory  judgment. 
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of  which  notice  was  given  on  the  24th  of  Jan- 
uary last ;  that  of  this  notice  an  affidavit  was 
made  and  filed  in  the  clerk's  office  on  the  llth 
of  May  last,  on  which  the  plaintiff's  default 
was  entered,  and  four  days  after,  judgment  of 
non  pros,  entered.  This,  Mr.  Attorney  con- 
tended, was  the  regular  practice,  and  that  the 
default,  being  only  a  consequence  and  legal 
effect  of  the  neglect  of  the  party,  needed  not 
to  be  mentioned.  Inserting  it  as  a  mere  mat- 
ter of  surplusage  not  required  by  the  rules  of 
this  court.  Besides  the  want  of  notice  of 
filing  a  declaration  is  decisive  against  the 
application  according  to  the  determinations  of 
this  courf. 

Per  Guriam.  The  defendant  is  regular  in 
every  respect.  The  plaintiff  can  take  nothing 
by  his  motion. 

Notion  denied. 


BODWELL  v.  WILCOX. 

Notice  of  Motion — Sufficiency. 

Notice  of  motion  need  not  specify  the  place  where 
to  be  brought  on. 

IN  this  case  an  objection  was  taken  that  the 
notice  of  motion  did  not  specify   "  at  the 
city  hall  of  the  city  of  Albany,"  but  was  only 
for  the  first  day  of  the  term,  without  designat- 
ing the  place. 

Per  Guriam.  The  notice  is  sufficient.  Every 
one  knows  where  the  different  terms  are  held, 
and  the  party  himself  evinces  that,  by  coming 
here  to  oppose  it. 


*COLE  e.  GRANT.         [*1O5 
THE  SAME  v.  KING. 
COLE  ET  ux.  «.  GRANT  AND  KING. 
COLE  v.  GRANT  AND  KING. 

Set-off— Joint  and  Several  Suits — Same  Defend- 
ants— Costs  in  Some — Damages  Assessed  in 
One — Attorneys  Lien. 

Where  there  are  joint  and  several  suits  against  the 
same  defendants,  and  cost  allowed  them  in  some,  but 
damages  assessed  against  one,  in  another,  the  costs 
allowed  them  in  all  may  be  set  off  against  the  dam- 
ages recovered,  but  not  against  the  costs  in  that  suit, 
the  plaintiff's  attorney  having  a  lien  on  them. 

COSTS  had  been  allowed  to  the  defendants 
in  the  three  first  of  these  causes,  to  $26.53, 
and  in  the  last  also,  to  Gideon  King,  to  $14.84, 
but  in  the  last  cause  damages  had  been  assessed 
against  Grant  to  $20,  besides  costs,  and  Cole 
was  unable  to  pay  the  costs  taxed  against  him. 
Mr.    Russel,   on  an  affidavit  disclosing  the 
above  facts,  moved  to  set  off  the  costs  allowed 
the  defendants  against  the  damages  and  costs 
recovered  by  the  plaintiffs  in  the  last. 

Per  Guriam.     Let  the  defendants  have  leave 

to  set  off  their  costs  in  the  three  first  causes 

against  $20  damages  recovered  by  the  plaintiff 
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in  the  last.  The  costs  of  the  plaintiff's  attor- 
ney in  the  last  suit  not  to  be  included  in  the 
.set-off,  as  he  has  a  lien  for  them.1 

Followed-3  Johns.,  247;  2  Edw.,  575;  1  Paige,  624. 


JACKSON,  on  the  demise  of  SPILSBURY  ET 
AL., 

WATSON. 

1.  Claim  for  Improvements  —  What  Dependant 
or^-  Title.  2.  Offer  to  Pay  Before  Suit  Brought 
—  Costs. 

The  claim  for  the  value  of  improvements  under 
the  Act  of  the  5th  of  April,  1803,  will  depend  on  the 
report  of  the  circuit  judge,  to  whom  title  must 
be  shown.  An  offer  to  pay  the  appraised  value  made 
by  the  plaintiff  before  suit  brought,  will  entitle 
him  to  costs. 


was  an  application  to  be  paid  for  the 
JL  value  of  improvements  pursuant  to  the  pro- 
visions of  the  Act  of  the  5th  of  April,  1803, 
•entitled,  "An  Act  granting  relief  to  certain 
persons  claiming  '  title  to  lands  in  the  Coun- 
ties of  Cayuga  and  Onondaga  ;'  "  that  till  the 
improvements  were  paid  for,  execution  on  the 
writ  of  possession  might  be  staid,  and  that  the 
judgment  on  the  verdict  obtained  might  be 
•entered  without  any  costs  of  increase. 

Mr.  W.  Woods,  in  support  of  the  motion, 
read  an  affidavit,  stating  that  the  patent  for 
the  lands,  to  recover  which  the  action  was 
brought,  was  in  the  name  of  Jacob  Spilsbury, 
who  died  previous  to  the  27th  of  March,  1803. 
'That  the  defendant,  in  1797,  settled  on  the 
premises  under  a  bona  fide  purchase,  for  the 
consideration  of  $387.50,  and  was  in  possession. 
That  the  improvements  had  not  been  appraised, 
nor  had  the  value  of  them  been  tendered  or 
paid. 

Mr.  Hildreth,  contra,  read  an  affidavit,  men- 
1O6*]  tioning  that  previous  *to  bringing  the 
suit,  an  offer  was  made  to  pay  the  value 
of  the  improvements.  He  urged  also, 
that  nothing  was  disclosed  to  the  court 
•evincing  a  claim  in  fee,  or  that  the  estate 
of  the  defendant  was  such  as  would,  ac- 
cording to  the  act,  entitle  him  to  the  value  of 
his  improvements.  But  admitting  it  was,  it 
ought  to  be  made  appear  in  a  legal  manner. 
This  could  not  be  by  the  mere  affidavit  of  the 
party.  It  must  be  proved  by  the  same  evi- 
dence as  titles  are,  in  other  cases,  substantiated. 
That  this  not  being  done,  the  defendant  had  not 
made  out  any  right  to  what  he  claimed. 

Mr.  Woods,  in  reply.  The  acts  point  out 
no  particular  mode,  and  this  has  been  adopted. 

Per  Curiam.  Let  the  plaintiff  have  leave  to 
perfect  his  judgment  with  costs  to  be  taxed, 
And  let  all  other  proceedings  be  staid,  that  the 
•defendant  may  have  it  in  his  power  to  apply 
to  the  Chancellor,  under  the  second  section  o'f 
the  act,  as  he  is  entitled  to  the  benefit  of  its 
provisions.8  As,  however,  -the  plaintiff,  pre- 

1.—  Spencer  v.  White,  April,  1799  ;  2  Bla.  Rep.,  867, 
869,  871;  4  D.  &  E.,  123;  see  also  Brown  v.  Cuming, 
ante,  34  n.,  and  Schemerhorn  v.  Schemerhorn,  3 
Raines'  Rep.,  190,  n. 

2.—  See  Jackson  v.  Bush,  3  Johns.  Rep.,  512,  and 
Jackson  v.  Seaman,  Id.,  495. 
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vious  to  the  commencement  of  his  action, 
offered  to  pay  the  value  now  demanded,  we 
think  him  entitled  to  his  costs,  and  we  wish  it 
to  be  understood,  that  in  future,  the  claims  of 
defendants  to  the  value  of  their  improvements 
under  this  act  will  depend  upon  the  report  of 
the  circuit  judge. 


THE  OVERSEERS  OF  THE  TOWN  OF 
GERMANTOWN,  in  Columbia  County, 
Appellants, 

v. 

THE  OVERSEERS  OF  THE  POOR  OF 
THE  TOWN  OF  LIVINGSTON,  Eespond- 
ents. 

Best  Evidence — Declarations — Not  Allowed. 

Testimony  of  the  declarations  of  a  person  as  to 
owning  a  slave,  cannot  be  received  to  render  a  par- 
ish chargeable  when  the  person  himself  might  have 
been  produced. 

THIS  was  a  case  from  the  Columbia  Sessions, 
submitted  by  consent  without  argument. 
The  facts  were  these :  Two  justices,  on  com- 
plaint of  the  overseers  of  Germantown,  had 
ordered  Sarah  Bridgend,  a  negro  woman 
eighty  years  of  age,  to  be  removed  to  the  town 
of  Livingston,  and  adjudged  her  settlement  to 
be  there.  From  this  order  there  was  an  appeal 
to  the  sessions,  who  received  testimony  of  the 
declaration  of  one  Philip  Rockfellow,  that  she 
was  formerly  his  slave,  bought  in  the  town  of 
Livingston,  and  manumitted  by  him  about 
sixteen  years  ago,  but  they  refused  to  admit 
Rockfellow  himself  .adjudged  the  negro  charge- 
able to  Germantown,  and  ordered  her  to  be 
maintained  there,  reversing  the  order  of  the 
justices. 

*Per  Curiam.  The  order  of  the  Ses-  [*1O7 
sions  reversing  the  order  of  the  justices  must 
be  reversed.  The  admission  of  the  declara- 
tions of  Philip  Rockfellow,  after  he  owned  the 
slave,  is  too  loose  and  uncertain  to  charge  the 
town  of  Germautown.  It  would  be  of  a  very 
dangerous  tendency.  Better  proof  of  the  fact 
could  be  had.  Was  Rockfellow  then  in  pos- 
session of  the  woman,  it  might  be  otherwise. 
The  sayings  of  one  inhabitant,  to  charge  a 
whole  town,  might  be  mischievous,  and  would 
be  very  liable  to  abuse,  especially  if  better  tes- 
timony can  be  had. 

Order  of  Sessions  reversed. 


VAN  ANTWERP  v.  R.  &  J.  INGERSOLL. 

Costs — Set-off — Amount  of  Judgment. 

If  on  a  plea  of  set-off  in  the  Common  Pleas  the 
sum  for  which  judgment  is  rendered  be  under  §25, 
the  plaintiff  must  pay  costs  to  the  defendant. 

In  actions  in  the  Common  Pleas,  on  demands  not 
exceeding  $200,  to  be  certified  on  the  record  by  the 
judge  if  the  plaintiff  recover  under  $25,  he  pays 
costs. 

Citation— 1  Rev.  Laws,  345,  530. 

THIS  was  a  question  of  costs  by  consent  sub- 
mitted to  the  court.     The  facts  were,  that 
in  an  action  in  the  Common  Pleas,  on  a  bill 
penal  for  $60,  to  secure  two  installments,  the 
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defendant  pleaded  rum  e*t  factum,  with  notice 
of  setting  off  a  receipt,  which  was  allowed  as 
to  one  installment,  and  left  a  balance  under 
$25  due  to  the  plaintiff. 

The  point  was,  whether  the  plaintiff  should 
pay  costs  to  the  defendant. 

Per  Curiam.  The  plaintiff  must  pay  costs. 
(1  Rev.  Laws,  580.)  This  was  a  plea  under 
the  act  authorizing  set-offs.  (1  Rev.  Laws, 
347.)  The  statute  is  positive  and  peremptory 
that  judgment  must  be  for  the  balance  only. 
The  penalty,  therefore,  is  immaterial  on  this 
point,  for  the  judgment  is  the  test  by  which 
the  costs  are  to  be  determined. 

Cited  in-13  Johns.,  346;  2  Cow.,  413;  6  Cow.,  58; 
12  Wend.,  141. 


STROWELL  v.  VROOMAN. 

Common  Pleas — Lis  Pendens — No  Decision — 
Refusal  of  this  Court  to  Take  up^Case  /Sub- 
mitted by  Consent. 

If  there  be  a  lis  pendew  in  the  Common  Pleas,  in 
which  there  has  been  no  decision,  this  court  will 
not  take  up  the  point  on  a  case  made  and  submitted 
by  consent. 

IN  this  action,  which  was  still  pending  in 
the  Common  Pleas  for  Saratoga,  a  motion 
had  been  made  in  the  court  below  in  arrest  of 
judgment,  on  which  no  decision  had  been 
pronounced.  The  counsel,  however,  on  both 
sides,  agreed  to  make  a  case  of  it,  and  submit 
the  matter  to  the  determination  of  this  court. 

Per  Curiam.  This  practice  is  increasing 
and  becoming  grievous.  It  is  time  it  should 
be  arrested.  We  ought  not  to  decide  cases, 
unless  there  be  a  lispendens  here.1  We  cannot 
otherwise  enforce  our  decision,  and  the  very 
point  may  come  up  again. 

We  therefore  must  refuse  taking  up  tiie  case. 


1O8*]  *SCHERMERHORN,   MASON  AND 
BISHOP 

v. 
TRIPP,  JTJN. 

1.  Trespass — Jurisdiction — Justice  Keeping  Tav- 
ern— "Ten  Pound  Act" — Constable  Joining 
in  Defense.  2.  Id. — Joint  Plea — /Separate 
Justification, 

If  a,  tavern  be  kept  in  the  house  of  a  justice,  and 
for  his  benefit,  though  the  license  be  in  the  name  of 
another,  who  also  lives  in  the  house,  he  is  within 
the  20th  section  of  the  Ten  Pound  Act,  and  liable 
to  trespass  for  issuing  execution,  having  no  juris- 
diction. 

Plaintiff  also  before  him,  and  constable  execut- 
ing the  writ,  are  equally  liable  if  they  join  in  plead- 
ing general  issue. 

On  a  joint  plea  in  trespass,  no  separate  justifica- 
tion can  be  set  up. 

1.— Though  there  be  a  Us  pendens,  a  judge  at  Nisi 
Prius  is  authorized  in  refusing  to  try  it,  if  the  issue 
be  such  as  a  court  of  law  ought  not  to  entertain. 
Therefore,  Lord  Loughborough  would  not  permit  a 
cause  to  be  brought  on,  where  the  matter  in  dis- 
pute was  the  number  of  chances  in  playing  an 
illegalgame.  Brown  v.  Lesson,  2  H.  BL,  43.  And 
Lord  Ellenborough  followed  his  example,  where 
the  cause  of  action  was  a  wager  on  an  abstract 
point  of  practice  (Henkin  v.  Gerss,  2  Camp.,  408; 
12  East,  247,  S.  C.),  an  action  not  being  maintainable 
on  a  wager  on  a  point  of  law  in  which  the  parties 
have  not  any  interest. 
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Citation— Percival  v.  Jones ;  1  Rev.  Laws,  492, 602,. 
sec.  20. 

TERROR  from  the  Common  Pleas  in  Rens- 
J-j  selaer  County.  The  suit  below  was  tres- 
pass de  bonis  asjiortatis,  against  a  justice  of  the 
peace,  a  constable,  and  a  plaintiff,  in  a  suit 
before  the  justice  under  the  Ten  Pound  Act, 
for  taking  the  goods  of  the  defendant,  in  an 
execution  on  a  judgment  rendered  by  the  jus- 
tice. The  defendants  all  joined  in  a  plea  of 
not  guilty. 

The  evidence  adduced  was,  that  the  justice- 
lived  in  a  tavern  where  he  officiated  as  tavern- 
keeper,  made  out  the  bills,  and  received  pay- 
ment for  them,  but  that  the  justice  did  his 
business  in  a  small  out-room,  and  the  license 
for  the  house  was  taken  out  in  the  name  of  the 
justice's  son.  This,  however,  it  appeared 
from  the  justice's  own  declarations,  was  done 
to  avoid  the  operation  of  the  20th  section  of 
the  act.  (1  Rev.  Laws,  502.)  On  this  the  de- 
fendants below  demurred  to  the  evidence. 
The  court  having  given  judgment  for  the 
plaintiffs,  the  cause  came  up  on  a  writ  of 
error,  in  which  the  general  errors  were 
assigned.2 

Mr.  foote,  for  the  plaintiffs  in  error,  sub- 
mitted the  case  on  the  facts  presented  by  the 
record. 

Mr.  Woodworth,  contra,  relied  on  the  words 
of  the  act,  and  the  testimony  being  such  as  to- 
bring  the  justice  clearly  within  them.  If  so, 
as  they  all  joined  in  the  same  plea,  they  are 
all  equally  responsible.  For  where,  in  tres- 
pass against  several,  all  unite  in  a  plea  of  not 
guilty,  the  separate  justification  which  one 
might  have  pleaded,  is  gone.  (2  Wils.,  384; 
2  Stra.,  993.)* 

SPENCER,  J.  The  same  point  has  been  de- 
cided in  this  court  in  the  case  of  Percital  v. 
Jones,  which  was  an  action  brought  by  a  resi- 
dent freeholder,  under  the  3d  section  (1  Rev. 
Laws,  492),  against  a  justice,  for  apprehend- 
ing him  on  a  warrant. 
Mr.  Woodworth  was  stopped  by  the  court.  • 
Per  Curiam.  From  the  evidence  below  it 
was  conclusively  shown,  that  the  justice 
(Schermerhorn)  was,  in  fact,  a  keeper  of  a 
tavern  or  lived  in  one.  If  so,  he  had  no  juris- 
diction to  try  the  cause  (1  Rev.  Laws,  502, sec. 
20 ),  and  as  the  constable  (Mason)  joined  with, 
him  and  the  plaintiff  in  pleading  the  general 
issue,  they  are  all  equally  trespassers.  Had 
the  constable  *pleaded  separately,  he  [*1OO 
would,  probably,  have  been  excused  ;  but  he 
has  now  involved  himself  with  the  others,  and 
we  cannot  separate  their  fates. 

Judgment  of  the  Common  Pleas  reversed. 


Distinguished— 14  Johns.,  166. 
Cited  in— 20  Johns.,  160;  7  Cow.,  3S2;  5  Wend.,  239^ 
lOJWend.,392;  1  How.  (U.  S.),  108;  2  Sum.,  5. 

2.— See  Sees.  L.,  24.  sec.  165,  ch.  20."  Low  v.  Rice,8  J_ 
R.  409 ;  Clayton  v.  Per  Dun,  13  J.  R.,  218. 

3.— The  reason  is  because  the  plea  being  entire, 
cannot  be  good  in  part  and  bad  in  part,  an  entire 
plea  not  being  divisible ;  consequently,  if  the  matter 
jointly  pleaded  be  insufficient  as  to  one  of  the  par- 
ties, it  is  in  toto.  Earl  of  Manchester  v.  Vale,  1 
Saund.,  28,  n.  2.  and  the  cases  there. 
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GOULD  ads.  SPENCER. 
THE  SAME  ads.  TILLOTSOK 

WARD  ads.  SPENCER. 
THE  SAME  ads.  TILLOTSON. 

1.   Two    Attorneys — Subsequent  Proceedings  by 
One.     2.  Interlocutory  Judgment — When. 

If  the  names  of  two  attorneys  appear  on  the  writ, 
subsequent  proceedings  may  be  in  the  name  of  one 
alone. 

Interlocutory  judgment  may  be  entered  at  any 
day  after  default,  and  before  writ  of  inquiry  exe- 
cuted. 

IN  these  actions  which  were  for  libelous  pub- 
lications on  the  plaintiffs,  in  a  paper  entit- 
led "  The  Corrector,"  judgments  had  been 
entered  on  default  and  writs  of  inquiry  exe- 
cuted. 

Mr.  James  8.  Smith  moved  to  set  aside 
the  defaults,  and  inquisition  of  damages  on  an 
affidavit  made  by  himself,  stating  that  by  the 
writs  sued  out  in  these  causes,  Woodworth 
and  Osborn  appear  to  have  been  the  attorneys 
on  record  for  the  plaintiffs,1  but  that  the  dec- 
larations were  indorsed  with  the  name  of  Os- 
born only.  That  the  rules  also,  which  had 
been  entered  in  these  causes,  were  signed  by 
the  name  of  Osborn  only,  and  this,  without 
any  order  of  court  obtained  for  that  purpose  ; 
and  that  the  interlocutory  judgments  had  been 
entered  only  four  days  before  execution  of 
the  writs  of  inquiry. 

Mr.  Woodworth,"  Attorney-General,  contra, 
insisted,  that  when  a  plaintiff  nominates  two 
or  three  attorneys,  whose  names  appear  on  the 
writ,  any  one  may  alone  sign  and  indorse  all 
proceedings  in  the  suit.  Otherwise,  in  case 
of  death,  a  new  attorney  must  be  appointed. 
But  in  the  present  case  it  was  known  that  after 
suing  out  the  writs  in  these  causes,  he  was 
nominated  to  the  office  he  held,  and  therefore 
could  not  act  as  an  attorney  where  the  people 
are  not  concerned.  On  the  last  point,  if  the 
notices  be  regular,  the  entry  of  the  judgment 
may  be  at  any  time  before  inquiry  executed. 

Per  Curiam.  If  the  proceedings  were  not 
correct  by  being  in  the  name  of  one  attorney 
only,  yet  the  defendants  show  no  excuse  for 
not  applying  at  an  earlier  day  of  this  term. 
This  is  fatal  to  their  motion.  Besides,  it  is 
sufficient  if  one  of  the  attorneys  appearing  on 
the  writ  continue  to  indorse  and  sign  the  pro- 
1 1O*]  ceedings.  It  must  be  presumed  the  de- 
fendants were  not  mislead,  but  knew  they 
were  the  parties  meant  by  the  original  suit. 
As  to  the  second  objection,  there  is  no  force 
in  it.  The  settled  practice  is  to  allow  of 
notice  of  inquiry  being  given  at  any  time  after 
default,  and  it  is  enough  if  the  interlocutory 
judgment  be  entered  at  any  day  before  exe- 
cution of  the  writ  of  inquiry. 

LIVINGSTON,  J.  I  concur  in  the  decision  of 
the  court  on  the  question  in  this  case.  But  I 
do  not  say,  if  two  persons  be  attorneys  on  the 

1.— A  party  cannot  plead  in  the  name  of  a  firm . 
Per  Lord  Ellenborough  in  Bunn  \ .  Guy,  4  East,  192. 
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writ,  one  may  go  on  with  the  proceedings  in  his 
name  singly.  Were  one  to  die,  then  the  right 
to  carry  on  the  suit  would  survive.  On  the 
points  now  before  us,  I  consider  the  appoint- 
ment of  Mr.  Woodworth  to  the  place  of  At- 
torney-General, as  a  species  of  civil  death. 
Therefore,  on  the  present  occasion,  I  agree 
with  the  opinions  of  my  brethren.  The  defend- 
ants can  take  nothing  by  their  motion. 

Motion  refused. 

Cited  in— 2  Wend.,  ^42;    5  Wend.,  107;  15  Barb.,. 
530. 


SCHOONMAKER  v.  TRANS. 

1 .  Practice — Excuse — Ignorance  of  Late  Decision. 
2.  Amendment — Justices'  Return. 

If  a  late  decision  be  made  of  which  counsel  is  not 
apprised,  the  court  will  in  some  cases  allow  of  its 
being  urged  as  an  excuse  for  not  making  an  earlier 
application. 

Under  special  circumstances  a  justice's  return 
may  be  amended  after  errors  assigned. 

THIS  was  an  application  for  a  rule  on  a  jus- 
tice of  the  peace  to  amend  his  return  by 
inserting  the  evidence2  he  overruled  in  a  cause 
before  him. 

Mr.  Smith  read  an  affidavit,  showing  that, 
the  cause  had  been  brought  up  by  certiorari, 
errors  assigned  and  joinder.  He  contended, 
therefore,  the  application  was  too  late. 

Mr.  Jones,  contra.  If  we  have  been  too  late, 
it  arises  from  a  mistake  of  a  decision  of  the 
last  term,  in  which  we  thought  the  court  had 
ruled  they  would  order  a  return  to  be  amended 
by  setting  forth  the  evidence  overruled,  when 
that  evidence  was  the  only  reason  on  which 

2.— The  practice  of  granting  rules  on  justices  to 
return  the  evidence  has,  since  the  provisions  by 
statute  for  that  purpose  (Dodge  v.  Coddington,  3 
Johns.  Rep.,  147),  nearly  superseded  the  amending 
the  return.  The  rule  seems  to  be,  that  wherever 
the  testimony  might  influence  the  decision,  the 
court  will  order  an  amendment,  or  that  it  be  re- 
turned ;  as  by  inserting  evidence,  which  had  been 
rejected  on  a  former  trial  for  the  same  cause  of  ac- 
tion. Felter  v.  Mulliner,  post,  384.  But  where  the 
fact  if  returned  would  not  vary  the  judgment  of 
the  court,  it  will  not  be  ordered.  Keeler  v.  Adams, 
3  Games'  Rep-,  34.  If  the  justice  in  making  his  re- 
turn has  been  imposed  on  by  the  attorney,  leave 
will  be  given,  upon  notice  of  the  motion  and  affi- 
davit of  the  fact,  to  amend  according  to  the  truth 
of  the  case  (Simpson  v.  Carter,  5  Johns.  Rep.,  350) ; 
but  the  court  will  not  order  a  justice  to  amend  his 
return  contrary  to  what  he  has  sworn  (Keeler  v. 
Adams,  ulii  sup.) ;  nor,  after  a  precise  and  specific 
return  to  all  the  facts  in  the  affidavit  on  which  the 
certiorari  was  granted,  will  they  order  him  to  amend 
his  return  on  facts  in  a  subsequent  and  supplement- 
ary affidavit  (Butler  v.  M'Intyre,2  Johns.  Rep.,  182) ; 
nor  will  they  take  notice  of  facts  returned  from 
hearsay,  as  the  justice  must  return  from  his  own 
knowledge  (Mosley  v.  Landon,  Id.,  193);  therefore, 
error  cannot  be  assigned  on  such  part  of  a  return.. 
Id,,  Ib.  See  Durkee  v.  Bracket,  1  Caines'  Rep.,  501. 

All  affidavits  to  amend  a  return  as  to  matters  of 
fact,  ought  to  state  them,  that  the  court  may  judge 
of  their  materiality.  Leonard  v.  Sunderlin,  3  Caines' 
Rep.,  136.  As  to  misprisons,  it  seems  never  too  late 
to  apply  for  an  amendment.  It  will  be  granted 
after  argument  on  the  errors  assigned,  and  the  judg- 
ment of  the  court  pronounced  (Day  v.  Wilber,  post, 
375) ;  so  if  in  the  errors  assigned  after  joinder  (Moore 
v.  Bacon,  3  Caines'  Rep.,  83) ;  and  after  a  rule  to  as- 
sign errors,  a  misstatement  of  the  form  of  the  ac- 
tion may  be  amended  by  the  affidavit  on  which  the 
certiorari  was  granted.  Knapp  v.  Palmer,  1  Caines' 
Rep..  486. 
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the  judgment  could  be  impeached.  No  report 
is  as  yet  furnished  of  this  adjudication,  and 
the  knowledge  we  have  of  it  is  hearsay. 

Per  Curiam.  We  presume  the  counsel  ig- 
norant of  the  decisions  of  May  and  February 
Terms  last  past,  by  which  we  allowed  rules  on 
justices,  ordering  them  to  return  evidence  in 
special  cases.  This  therefore,  is  a  sufficient 
excuse  for  the  court  to  interfere  at  this  late 
stage  of  the  cause. 

KENT,  Ch.  J.  I  dissent  from  this  opinion. 
The  counsel  are  bound  to  know  the  law  at 
their  peril.  The  court  did  not  make  any  new 
rule,  but  only  applied  principles  already  known 
to  new  cases.  It  is  a  good  rule,  and  ought  to 
1 1 1*J  be  enforced,  *that  after  a  party  assigns 
errors,  he  waives  all  objections  to  the  suffi- 
ciency of  the  return. 

Motion  granted. 


DENNIS    AND  WILLIAMS    «.    LUDLOW. 

1.  Marine  Insurance — Commencement  of  Voy- 
age—  What  is — Captain  not  on  Board — Pre- 
sumption. 2.  Nautical  Day  Begins  at  Noon. 
3.  Warranty —  When  Question  for  Jury. 

Whether  a  vessel  which  moves  down  a  river  on 
the  route  in  a  voyage  insured  has  actually  sailed  on 
it,  is  a  fact  depending  on  circumstances  and  the  quo 
animo. 

If  she  has  not  taken  her  captain  on  board,  it  is  a 
presumption  that  she  has  not  commenced  her  voy- 
age, though  all  her  papers,  clearance  and  lading  be 
taken  in. 

The  nautical  day  begins  as  twelve  o'clock  at  noon. 

On  a  warranty  depending  on  a  matter  of  fact,  the 
jury  are  the  proper  judges. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  body  of  the  brig  Brothers,  Brown, 
master,  valued  at  $4,500,  at  and  from  Savan- 
nah, in  Georgia,  to  Martinique.  In  the  margin 
of  the  policy  was  written  "  sailed  early  in  Oc- 
tober ;"  at  the  bottom  of  the  instrument  were 
inserted  the  following  words  :  A  brigantine 
Brothers,  Captain  Parsons,  it  is  said,  has  been 
spoken  with  at  sea  with  a  sick  crew,  warranted 
not  to  be  the  brig  Brothers  insured  by  this 
policy." 

At  the  trial,  the  subscription  of  the  policy, 
the  interest,  abandonment,  a  sailing  on  the 
voyage,  and  that  the  vessel  had  never  been 


since  heard  of,  were  admitted.  That  Will- 
iams, one  of  the  plaintiffs,  was  then  at  Savan- 
nah, and  Dennis,  the  other,  in  New  York,  and 
continued  there  till  the  7th  of  November,  when 
the  policy  was  effected,  were  facts  acknowl- 
edged to  be  true. 

The  plaintiff  also  admitted  that  the  bills  of 
lading  for  the  cargo  were  dated  on  the  14th 
of  September,  and  the  clearance  on  the  15th. 

By  the  testimony  adduced  under  a  commis- 
sion issued  to  Savannah,  it  appeared  that  the 
vessel,  about  the  date  of  her  clearance,  dropped 
from  the  wharf  with  a  pilot  on  board,  to  a  place 
called  Five  Fathom  Hole,  about  three  miles 
from  the  town  of  Savannah.  That  the  crew 
were  then  all  healthy  and  adequate  to  the  ship's 
duty.  That  from  thence  she  went  about  eleven 
miles  further  down  the  river  to  a  place  called 
Cockspur.  That,  both  at  Five  Fathom  Hole 
and  Cockspur,  vessels  of  heavy  burden  finish 
their  lading,  and  at  the  latter  often  wait  for 
orders  and  overhaul  their  rigging.  That  the  brig 
in  question  lay  there  sixteen  days,  on  account 
of  the  sickness  of  the  master,  who  on  the  even- 
ing of  the  80th  went  on  board,  and  sailed  on 
the  first  or  second  day  of  October  on  the  voy- 
age insured.  That,  in  the  opinion  of  one  of 
the  persons  examined,  Cockspur  had  always 
been  considered  as  in  the  port  of  Savannah, 
and  he  *should  think  a  vessel  not  out  [*112 
of  the  port  of  New  York  till  after  she  had  left 
Sandy  Hook. 

The  defendant  on  his  part  read  in  evidence 
a  letter  from  the  captain  to  the  plaintiff  Will- 
iams, dated  the  30th  of  September,  on  board 
the  brig  Brothers.  This  epistle  commences 
with  these  words :  "  At  last,  my  dear  friend, 
Mr.  Williams,  I  am  at  sea,  with  all  hands  sick 
except  two,  and  in  a  few  days  expect  to  get  my 
men  once  more  on  their  legs  ;  they  are  all  bet- 
ter to-day.  The  pilot  says  he  shall  charge  six 
dollars  extra  for  dropping  to  Five  Fathom 
Hole,  which  I  think  unjust."  On  the  trial 
the  defendant,  after  due  notice,  called  on  the 
plaintiffs  to  show  an  account  of  pilotage  against 
the  Brothers  which  had  been  presented  to  the 
underwriters  as  one  of  the  documents  in  proof 
of  loss.  The  plaintiffs  alleged  it  had  not  been 
returned,  but  the  judge  admitted  evidence  of 
its  contents  to  be  given,  on  proof  being  made 
of  its  having  been  submitted  to  the  insurers, 
though  no  testimony  was  adduced  to  show  by 
whom  it  was  written.  The  heading  of  this 
bill  was  thus  :  "  James  Brown's  bill  of  pilot- 
age of  brig  Brothers.  Took  charge  the  13th 


NOTE.— Marine  Insurance?— Commencement  of  the 
voyage. 

A.  vessel  having  quit  her  moorings,  in  complete 
readiness  for  sea  and  the  master  having  the  actual 
intention  to  proceed, is  "at  sea,"  or  on  a  passage, 
within  the  meaning  of  the  policy.  Bowen  v.  Hope 
Ins.  Co .,  20  Pick.,  275. 

Going  even  in  ballast  from  one  port  to  another  to 
take  a  cargo  pursuant  to  a  charter-party,  is  an  incep- 
tion of  the  voyage  on  which  freight  is  to  be  earned. 
Robinson  v.  Manfr's  Ins.  Co.,  1  Met.,  148. 

"  A  ship  sail*  when  she  weighs  anchor,  or  casts  off 
her  fastenings  and  gets  under  way,  if  the  intention 
be  to  proceed  at  once  to  sea  without  further  delay. 
If  she  moves  with  the  intention  of  prosecuting  her 
voyage,  that  is  sufficient.  But  if  not  entirely  ready 
for  sea  she  has  not  sailed  by  merely  moving  down 
the  harbor.  If  she  moves,  ready  and  intended  for 
sea,  but  is  afterwards  accidentally  and  compulsorily 
delayed,  this  is  a  sailing.  But  if  when  ready  and 
intending  to  sail,  she  is  stopped  by  a  storm  or  some 
similar  obstructions  ab  extra  before  she  gets  under 
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way,  it  may  not  be  easy  to  reconcile  the  authorities." 
1  Parsons  on  Marine  Ins.,  358-361,  citing  Nelson  v. 
Salvador,  Moody  &  M.,  309;  Cochran  v.  Fisher,  4 
.Tyrw,,  484,  2  Cromp.  &  M.,  581 ;  Union  Ins.  Co.,  v. 
Tysen,  3  Hill,  118 ;  Bond  v.  Nutt,  2  Cowp.,  601 ;  Earle 
v.  Harris,  1  Doug.,  &5T ;  Wright  v.  Shlffner,  2  Campb., 
247,  11  East,  515 ;  Lang  v.  Anderdon,  3  B.  &  C.,  495, 
5  Dowl.  &  R.,  393 ;  Pittegrew  v.  Pringle,  3  B.  &  Ad., 
514;  Graham  v.  Barras,  3  Nev.  &  M.,  125, 5  B.  &  Ad., 
1011 ;  Ridsdale  v.  Newnham,  4  Campb.,  111,3  M.  &  S., 
456 ;  Thompson  v.  Gillespy,  5  Ellis  &  B.,  209.  32  Eng. 
L.  &  Eq..  153 ;  Hudson  v.  Bilton,  6  Ellis  &  B.,  5(5.5,  36 
Eng.  L.  &  Eq.,  248 ;  Sharp  v.  Gibbs,  1  H.  &  N.,801 ;  40 
Eng.  L.  &  Eq.,  883;  Williams  v.  Marshall.  6  Taunt., 
390 ;  2  Marsh.,  92 ;  1J.  B.  Moore,  168 ;  7  Taunt.,  468 ; 
Thellusson  v.  Fergusson,  1  Doug.,  366 ;  Thellusson 
v.  Staples,  1  Doug.,  336,  n.;  Hare  v.  Whitmore,  2 
Cowp.,  784. 

See,  also,  Moir  v.  Royal  Exchange  Ass.  Co.,  6 
Taunt.,  241 ;  3  M.  &  8..  461 ;  Washington  Ins.  Co.  v. 
White,  103  Mass.,  238. 
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September  ;  detention  on  board  from  the  18th 
to  the  30th  September. 


* '  At  two  dollars  per  day 
Vessel  drawing  Hi  feet  water 
Dropping  to  Five  Fathom  Hole  - 


$32  00 

16  50 

6  00 


The  judge  charged  that  if  the  vessel  had  not 
a  competent  crew  when  she  sailed  on  the  voy- 
age insured,  the  underwriters  were  not  liable. 
That  the  captain's  letter  was,  in  his  opinion, 
more  to  be  relied  on  than  the  testimony  under 
the  commission  taken  so  long  after  the  occur- 
rence of  the  facts  is  stated.  That,  in  his  opin- 
ion, the  vessel  could  be  considered,  within  the 
intention  of  the  parties,  as  sailing  on  the  voy- 
age insured  only  from  the  time  of  her  final 
putting  to  sea  from  Cockspur,  and  what  that 
time  was,  was  a  matter  of  fact  to  be  determined 
by  the  weight  of  testimony,  of  which  they 
were  the  competent  judges. 

Upon  this  direction,  the  jury  found  for  the 
plaintiffs,  and  the  defendant  moved  to  set  aside 
that  verdict. 

113*]  *Mr.  Pendleton,  for  the  defendant. 
The  learned  judge  before  whom  the  cause  was 
tried,  misdirected  the  jury  as  to  the  compliance 
with  the  warranty,  respecting  the  sailing  of  the 
Brothers ;  because,  when  she  broke  ground 
with  her  clearance,  cargo  and  papers  on  board 
in  the  river,  she  commenced  her  voyage,  and 
the  period  of  her  departure  must  be  dated 
from  thence.  If  this  be  not  so,  she  in  fact 
went  to  sea  on  the  30th  of  September.  Thus 
says  the  captain's  letter ;  thus  the  calculation 
from  the  bill  for  pilotage ;  16  days  from  the 
13th  of  September  make  exactly  the  time, 
allowing  one  day  for  going  to  Five  Fathom 
Hole.  This,  as  evidence  adduced  by  them- 
selves, in  support  of  their  claim,  is  conclusive.1 
Second,  there  was  an  undue  concealment  in 
not  communicating  that  the  vessel  was  detained 
two  weeks  in  the  river,  this  being  proved  to  be 
material,  from  the  health  of  the  crew  of 
another  brig  of  the  same  name  having  been 
made  a  subject  of  warranty.  The  warranty  of 
the  vessel's  sailing  has  not  been  complied  with, 
whether  we  consider  her  departure  from  Cock- 
spur  or  the  wharf  the  true  criterion.  That  it 
was  not  in  October  is  evident.  The  captain 
says  on  the  30th  of  September  he  was  at  sea, 
and  this  letter  in  which  he  so  says  was  shown 
to  substantiate  the  loss.  This,  then,  was  pre- 
vious to  the  day  of  departure  warranted.  We 
contend  that  the  judge  was  incorrect  in  his 
charge  as  to  what  shall  be  deemed  the  time  at 
which  a  vessel  sails  on  a  voyage  insured. 
When  she  has  all  her  cargo  and  all  papers  on 
board,  she  must  be  considered  as  on  her  voy- 
age from  the  time  of  making  sail  outwards. 
In  Bond  y.  Nutt(Co\rp.,  601),  on  an  exactly 
similar  point,  the  whole  question  turned  on 
whether  the  vessel  was  ' '  on  her  voyage  home- 

1.— Grozart  v.  Smith  &  Smith,  sittings  at  New 
York,  17th  November,  1802,  before  Livingston,  J. 
The  plaintiff  had  given  in  the  amount  of  his  freight 
claimed,  to  have  his  proportion  of  an  average 
against  the  underwriters  ascertained.  On  notice  to 
produce  it,  and  the  adjustment,  he  did  not  comply. 
Parol  evidence  admitted,  and  the  learned  judge 
seemed  to  think  him  concluded  by  his  statement. 
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ward."  (Cowp.,  606.)  There,  notwithstand- 
ing she,  in  strict  terms,  but  not  in  law,  deviated 
a  little,  for  the  purpose  of  meeting  with  con- 
voy, the  underwriter  was  liable,  because  her 
first  departure  was  within  the  policy.  So  in 
Earlv.  Harris  (Doug.,  343/357  ;  TMlusson  v. 
Ferguson,  Id.,  346,  361).  On  the  point  of  con- 
cealment there  can  be  very  little  doubt.  The 
fact  of  all  hands  being  sick  but  two  was 
known  to  Williams  ;  the  knowledge  of  one 
partner  must,  in  this  case,  be  the  knowledge  of 
both,  especially  as  it  was  from  such  partner 
that  the  orders  for  insurance  came,  and  the 
date  of  *Brown's  letter  shows  that  [*114 
after  its  receipt  the  instructions  for  insurance 
must  have  been  forwarded. 

Messrs.  Riggs  and  Hoffman,  contra.  So  far 
as  matters  of  fact  are  concerned,  the  jury  have 
determined,  and  by  their  verdict  it  is  evident 
they  decided  that  the  vessel  sailed  according  to 
the  warranty,  for  that  was  the  point  submitted 
to  them.  It  is  a  matter  of  fact  as  to  time  ; 
that  time  they  have  found  to  be  "  early  in 
October."  If  we  suppose,  what  is  very  nat- 
ural, the  13th  to  have  been  mistaken  for  the 
15th,  which,  as  the  clearance  is  on  the  15th, 
is  a  reasonable  supposition,  then  the  16  lay- 
days  will  bring  it  exactly  to  the  time  ;  16  and 
15  make  31  ;  and  on  the  1st  of  October,  the 
pilot  swears  she  sailed.  If  the  captain  wrote 
his  letter  on  the  morning  of  the  1st  of  October, 
as  all  sailors,  when  at  sea,  compute  by  the  nau- 
tical day,  it  would  be  the  30th  of  September. 
They  begin  their  day  at  12  o'clock  at  noon, 
consequently,  it  does  not  determine  till  12 
o'clock  in  the  next  day,  which  is  12  hours 
after  our  day  has  run.  The  first  day,  therefore, 
of  any  month  is,  to  a  sailor,  12  hours  after  that 
day  has  commenced,  according  to  the  reckon- 
ing of  a  landsman  ;  because  the  computation 
at  sea  is  from  the  meridian  observation,  from 
12  to  12  in  the  day ;  but  on  shore,  from  12  to 
12  at  night.  It  is  manifest,  then,  the  first  part 
of  a  sailor's  day  is  one  day  behind  that  of  the 
landsmen ;  and  the  last  part  of  a  sailor's  day 
is  one  day  before  it.  This  the  jury  took  into 
consideration  and  found  accordingly.  The 
true  point  of  time  at  which  we  say  a  voyage 
commences,  is  that  point  at  which  a  vessel 
weighs  anchor,  with  the  idea  of  no  longer 
stopping.  Everything  else  is  in  preparatorio. 
It  is  in  evidence  that  the  going  to  Cockspur 
was  for  the  health  of  the  crew,  and  to  wait  for 
the  captain.  That  vessels  load  there  and  it  is 
considered  as  in  the  port  of  Savannah.  To 
say  when  a  vessel,  loaded  and  cleared,  moves 
from  a  wharf  is  a  commencement  of  a  voyage, 
would  be  to  say,  if  a  vessel  draws  into  the 
stream  she  is  on  her  iter.  A  departure,  with 
intent  to  proceed,  can  never  be  asserted  before 
the  captain  is  on  board.  The  case  shows  that  did 
not  happen  till  the  30th  of  September.  In 
Park,  338,  it  is  expressly  said,  that  a  vessel  is 
not  deemed  to  have  left  the  port  of -London  till 
she  has  quitted  Gravesend,  20  miles  below  the 
place  from  whence  she  sails  ;  because  to  that 
extent  the  port  of  London  *reaches.  [*1 15 
At  Cockspur,  therefore,  the  voyage  com- 
menced. The  climate  of  Savannah  and  the 
constant  weakly  state  of  the  crews  at  the  period 
when  the  Brothers  sailed,  is  matter  of  gen- 
eral notoriety,  and  therefore  need  not  be  com- 
municated. Carter  v.  Boehm  (3  Burr.,  1905  ;  1 
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Bl.  Rep.,  598,  S.  C.)  No  concealment  of  a 
material  fact  can  therefore  be  pretended  ;  and 
the  testimony  is  conclusive  that  the  Brothers 
was  a  healthy  vessel.  The  argument  derived 
from  the  bill  for  pilotage  can  have  no  kind  of 
weight ;  because  the  only  reason  why  parol 
evidence  of  a  paper  can  be  given,  is,  that  the 
party  served  with  notice  to  produce  it  has  it 
in  his  possession.  Nothing  of  that  kind  ap- 
pears here.  Besides,  it  was  not  evidence,  nor 
would  it  have  been  so  had  a  regular  protest 
been  made. 

Mr.  Hanson,  in  reply.  A  protest  is  not  re- 
ceived as  evidence,  because  it  is  supposed  the 
captain  can  be  produced.  It  has  been  decided 
that  a  paper  produced  by  a  person,  thoxigh  not 
allowed  to  be  evidence  for  him,  was  conclusive 
against  him.  If  so,  allowing  the  letter  not  to 
be  regular  testimony,  it  is  by  the  act  of  the 
plaintiffs  in  bringing  it  forward  made  good. 
It  is  to  be  remembered,  too,  they  were  part- 
ners ;  that  the  knowledge  of  the  one  was  the 
knowledge  of  both,  and  on  this  account,  as  all 
that  Williams  knew  is  not  pretended  to  have 
been  communicated,  there  was  an  undue  con- 
cealment. Whether  the  ship  sailed  pursuant 
to  the  warranty,  depends  on  what  shall  be  the 
time  and  place  of  departing  on  her  voyage. 
She  must  be  considered  as  on  her  route  from 
the  instant  when  she  begins  to  move  towards 
her  port  of  destination  with  an  intent  so  to  do. 
Otherwise,  in  a  large  port,  such  as  New  York, 
the  policy,  if  it  be  from  the  port,  will  not 
attach  during  a  period  that  may  be  as  replete 
with  danger,  as  any  part  of  the  voyage.  This 
would  expose  all  our  commerce  to  be  at  the 
risk  of  the  merchant,  for  the  whole  length  of 
the  river  down  to  the  Hook.  The  reason  why 
a  vessel  sailing  from  the  port  of  London  may 
be  said  not  to  leave  it  till  she  passes  Graves- 
end,  is,  that  she  there  takes  on  board  her  last 
paper,  the  cocket.  That  reasoning  will  not 
apply  here. 

KENT,  C h.  J.,  'delivered  the  opinion  of  the 
court: 

The  defendant  moves  for  a  new  trial  on  the 
following  grounds : 

1.  Because  the  time  of  sailing  was  when  the 
vessel  broke  ground  at  Savannah,  with  her 
1 16*]  clearance,  cargo  *and  papers  on  board  ; 
2.  Because,  in  fact,  she  went  to  sea  on  the 
30th  September ;  3.  Because  the  brig  had  a 
sick  crew,  and  was  detained  in  the  river  two 
weeks,  and  these  facts  were  material  and 
ought  to  have  been  disclosed,  they  showing 
that  she  was  not  competently  equipped  when 
she  sailed.  It  is  admitted  as  a  fact  ascertained 
since  the  trial,  that  William  Brown,  when  he 
wrote  the  letter  stated  in  the  case,  was  part 
owner  of  the  brig  ;  and  further  that  the  vessel 
cleared  out  at  the  custom-house  at  Savannah, 
for  Martinique,  on  the  15th  of  September, 
1799.  1.  As  to  the  inception  of  the  voyage 
(see  Henshaw  v.  Mar.  Ins.  Co.,  post,  274),  by 
sailing  from  the  port  of  Savannah,  or  from 
Cockspur  ;  this  will  depend  on  the  quo  animo 
or  bonafide  intent  of  the  party.  In  the  present 
case  it  is  very  clear  the  voyage  did  not  com- 
348 


mence  till  the  vessel  left  Cockspur.  She  left 
the  port  of  Savannah  for  a  temporary  purpose, 
distinct  from  the  object  of  the  voyage,  and  the 
captain  was  left  behind  sick.  I  have  no 
doubt  that  the  sailing  in  the  policy,  when  ac- 
companied with  the  explanatory  facts,  meant 
the  going  to  sea  from  Cockspur.  2.  With 
respect  to  the  real  truth  of  the  case,  whether 
the  vessel  did  actually  sail  from  Cockspur 
prior  to  the  1st  day  of  October  or  not ;  and 
whether,  when  she  sailed,  she  had  a  crew,  in 
point  of  health,  competent  for  the  voyage, 
there  is  undoubtedly  a  contrariety  of  evidence, 
and  a  difficulty  in  arriving  at  a  satisfactory 
conclusion.  On  the  one  side  there  is  the  writ- 
ten testimony  of  the  captain's  letter,  and  the 
account  of  pilotage  from  James  Brown  (sup- 
posing it  to  be  a  true  paper),  in  favor  of  the 
allegation,  that  the  vessel  must  have  sailed 
prior  to  the  time  stated  in  the  warranty.  On 
the  other  side  it  was  proved  by  the  pilot  who 
conducted  the  vessel  to  sea,  and  supported  by 
the  testimony  of  two  other  pilots  who  attended 
him,  that  the  vessel  did  not  leave  Cockspur 
before  the  1st  of  October.  In  deciding  on  the 
preponderance  of  these  contradictory  state- 
ments, I  feel  and  acknowledge  the  force  of  the 
remark  of  Baron  Gilbert,  that  written  testi 
mony  must,  from  the  nature  of  man,  be  of 
higher  credit  in  the  scale  of  probability ;  but, 
on  the  other  hand,  there  are  just  criticisms  to 
be  made  respecting  these  papers,  which  must 
bring  them  down  to  a  level,  at  least,  with  the 
underwritten  documents.  One  is,  that  seamen 
reckon  at  sea  from  noon  to  noon,  and  would 
naturally  date  *a  letter  written  at  sea  [*1 1 7 
before  12  o'clock  of  the  1st  of  October,  .as  of 
the  preceding  day ;  and  another  is,  that  the 
pilotage  bill  was  probably  mistaken  as  to  fig- 
ures, and  that  the  13th  was  intended  for  the 
15th.  If  so,  that  account  will  correspond 
with  the  allegation  that  the  vessel  sailed  on  the 
1st  of  October ;  and  the  reason  to  infer  this  is 
from  the  facility  with  which  such  a  mistake 
as  to  those  figures  may  arise,  and  from  the 
fact  that  the  bills  of  lading  were  not  signed 
till  the  14th,  which  would  bring  it  a  day  after 
the  sailing  according  to  the  one  construction. 
The  facts  respecting  the  crew's  health  seem  to 
be  involved  in  equal  uncertainty,  and  as  these 
were  all  questions  of  credibility  and  fact, 
proper  for  the  decision  of  the  jury,  which 
were  fairly  submitted  to  them,  and  there  is  no 
reason  to  suppose  any  new  light  can  be  thrown 
on  the  subject,  and  the  best  informed  man 
may,  and  would,  probably,  differ  as  to  the 
facts,  we  are  of  opinion  the  verdict  ought  not 
to  be  disturbed.  We  the  more  easily  adopt 
this  opinion  when  we  consider  that  the  prin- 
cipal point  in  the  cause,  whether  the  vessel  did 
actually  sail  on  the  30th  September,  or  1st  of 
October,  is  a  matter  of  summumjus,  and  is  to 
be  reckoned  among  the  apices  of  the  law, 
rather  than  a  part  of  the  substantial  merits  of 
the  case  :  therefore  the  defendant  takes  noth- 
ing by  his  motion. 


New  trial  refused. 
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ROGET  v.  MERRITT  AND  CLAPP. 

Agreement  for  Notes  as  Payment — Goods  Sold — 
Tender  and  Refusal. 

On  an  agreement  to  accept  notes  in  payment  of 
goods  sold,  if  before  delivery  the  notes  turn  out 
bad,  a  tender  and  refusal  of  them  is  no  payment, 
unless  the  vendor  agreed  to  run  the  risk  of  their 
being  paid. 

Citations— 7  D.  &  E.,  64 ;  6  D.  &  E.,  52. 

THIS  was  an  action  for  not  delivering  220 
barrels  of  flour,  according  to  agreement. 
On  the  trial  the  following  appeared  to  be  the 
circumstances  of  the  case  : 

The  plaintiff,  through  the  intervention  of  a 
broker,  known  to  be  acting  for  him,  about  the 
18th  of  January,  1800,  asked  the  defendants  if 
they  would  sell  the  above  quantity  of  flour  for 
the  note  of  Joseph  Lyon.  They  replied  they 
would  give  an  answer  if  he  would  call  the 
next  day.  He  called,  and  produced  a  note  of 
Lyon's  for  two  thousand  two  hundred  and  fifty 
dollars,  drawn  in  favor  of  one  John  Palmer, 
and  indorsed  by  him  in  blank.  At  the  same 
time  the  agreement  was  made  by  the  defend- 
118*]  ants  *to  sell,  and  a  memorandum  of 
the  sale  given  to  the  broker,  in  this  form  : 

"  220  barls  S.  Flour, 

<«  $10— $2,200 For  Lyon's  note, 

"  1  mo.  18th,  1800,       MERRITT  &  CLAPP." 

When  this  was  done,  it  was  understood  that 
the  difference  between  the  note  and  the  value 
of  the  flour  should  be  paid  by  the  defendants, 
but  the  note  was  not  delivered  over  to  them.1 
Shortly  after  they  met  the  broker,  and  asked 
him  why  he  did  not  take  away  the  flour ;  to 
which  he  replied,the  plaintiff  was  not  yet  ready 
for  it.  In  a  few  days  the  broker  called  on  the 
defendants  and  demanded  the  flour,  tendering 
the  note  at  the  same  time.  The  defendants, 
however,  refused  to  deliver  it,  alleging,  as  a 
reason,  that  the  maker  had  failed  the  day 
before.  When  the  note  was  thus  tendered, 
whether  it  was  indorsed  or  not  by  the  plaintiff, 
did  not  appear,  though  at  the  time  of  trial  his 
name  was  on  it,  but  in  a  great  measure  oblit- 
erated. 

The  declaration  contained  three  counts.  The 
first,  on  a  special  agreement,  made  on  the  18th 
of  January,  1800,  to  deliver  220  barrels  of  su- 
perfine flour,  at  $10  per  barrel,  to  be  paid  for 
in  a  note  of  one  Joseph  Lyon,  bearing  date  the 
7th  of  November,  1799,  payable  five  months 
after  date,  with  an  averment  of  a  tender  and 
refusal,  on  the  30th  of  January,  1800.  The 
second  count,  on  a  sale  of  220  barrels,  &c.,  to 
be  paid  for  in  a  similar  note,  in  consideration 
of  which  sale,  and  a  promise  of  the  plaintiff 
to  pay  in  such  a  note,  the  defendants  promised 

1.— Qucere,  whether  the  delivery  would  have  altered 
the  case,  without  an  actual  agreement  to  take  the 
chance  of  payment.  See  7  D.  Ac  E.,  65,  the  words  of 
Lord  Kenyon. 

NOTE.— Agreement  to  sell  for  a  specified  pr<nitism>ry 
note— Tender  of  note  after  insolvency  of  the  nuttier. 

The  doctrine  of  the  above  case,  Roget  v.  Merritt, 
:8eems  to  have  been  uniformly  followed  by  the 
courts  of  New  York.  See  Benedict  v.  Field,  16  N. 
Y.,  599,  and  other  citations  at  the  end  of  the  case. 
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to  deliver,  with  an  averment  of  a  tender  and 
refusal.2  The  third  count  on  a  sale  by  the  de- 
fendants to  the  plaintiff  of  220  barrels  of  su- 
perfine flour,  at  $10  per  barrel,  with  an  aver- 
ment of  an  offer  to  pay,  demand  and  refusal. 

The  general  issue  being  pleaded  to  all  the 
counts,  a  verdict  was  taken  for  the  plaintiff  by 
consent,  subject  to  the  opinion  of  the  court, 
whether  it  should  stand  or  a  nonsuit  be  en- 
tered. 

Mr.  Hamilton,  for  the  plaintiff.  Whenever  a 
specific  thing  is  to  be  exchanged  for  another 
thing,  after  the  agreement  is  completed,  the 
article,  that  is,  as'  it  were,  the  price  of  the  pur- 
chase, is  at  the  risk  of  the  vendor,  and  the 
goods  sold  at  that  of  the  vendee.  This  is  a 
principle  both  in  *the  Roman  and  our  [*119 
law.  (Just.,  lib.  3,  tit.  24,  sec.  3,  fol.  78 ;  2  Bl. 
Com.,  446,  449.)  Exchange  is  where  one 
thing  is  to  be  commuted  for  another,  and  such 
was  the  case  here  :  a  note  was  to  be  given  for 
the  flour,  not  money  to  be  paid  ;  therefore,  the 
loss  from  the  note's  proving  bad3  to  be  borne 
by  the  defendants. 

Messrs.  Hiker  and  Harison,  contra.  The 
principles  relied  on  do  not  apply.  The  plaint- 
iff cannot  recover  on  either  of  his  counts. 
The  first  and  second  are  not  maintained  by  the 
evidence.  The  first  is  on  an  agreement  to  pay 
a  certain  specific  note  of  the  precise  sum  ;  the 
written  agreement  or  memorandum  refers  to 
no  such  note.  The  second  can  as  little  be 
maintained  ;  it  states  the  sale  to  be  for  a  simi- 
lar note  :  the  evidence  is  that  it  was  to  be  paid 
for  in  one  of  $2,250,  and  the  difference  to  be 
paid  by  the  defendants.  In  Penny  v.  Porter  (2 
East,  2),  the  Court  of  King's  Bench  held  that  a 
contract  to  deliver  forty  or  fifty  bushels  of 
wheat,  at  the  option  of  the  plaintiff,  must  be 
declared  on  in  the  alternative,  and  not  as  an 
absolute  contract,  though  the  plaintiff  had 
elected  to  deliver  only  forty.  That  case,  and 
those  to  which  it  refers,  establish  the  evidence 
in  this  to  be  fatally  variant.  On  the  third 
count  there  can  be  no  recovery,  for  there  was 
not  a  particle  of  evidence  in  its  support. 
Besides  these  objections,  the  contract  is  void 
under  the  statute  of  frauds,  for  the  memoran- 
dum or  agreement  was  signed  only  by  one 
party,  and  therefore,  though  obligatory  on 
them,  could  not  be  enforced  against  the  plaint- 
iffs :  this  renders  the  whole  a  mere  nudum 
pactum.  The  cases  on  stock  contracts  evince 
this  ;  for  though  one  may  sign,  obliging  him- 
self to  sell,  that,  without  a  counter  instrument 
binding  the  other  to  accept,  creates  no  bargain. 
In  addition  to  the  authority  from  East,  we  rely 
on  the  anonymous  case  from  1  Lord  Raym., 
735,  and  the  references  there  made. 

Mr.  Hamilton,  in  reply.  The  only  object  of 
the  statute  of  frauds  was  to  afford  written  evi- 


2. — Where  a  sale  of  goods  is  made  at  a  certain 
credit,  to  be  then  paid  for  in  a  bill  at  a  certain  date, 
and  no  particular  Dill  is  specified,  it  means  a  bill  ac- 
cepted by  the  vendee ;  therefore,  in  an  action  bv  a 
vendor  for  not  giving  a  bill  in  pursuance  of  such  a 
sale,  the  plaintiff  must  prove  that  he  drew  a  bill  on 
the  defendant,  who  refused  to  accept,  and  the  cir- 
cumstance that  the  defendant  was  insolvent  and  had 
dishonored  his  acceptances  is  not  a  dispensation  to 
the  plaintiff.  Reed  v.  Mestaer,  2  Com.  on  Cont.,  229. 

3.— A  note,  bill  or  draft,  which  turns  out  to  be  un- 
productive, if  given  in  payment,  may  be  treated  as 
a  mere  nullity,  Packford  v.  Maxwell,  6  D.  &  E.,  52; 
Owenson  v.  Morse,  7  D.  &  E.,  64. 
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dence  of  a  contract.  Both  from  the  words'  and 
the  principle  of  the  act,  it  is  unnecessary  both 
parties  should  execute.  If  one  sign  and  deliv- 
er over,  it  is  enough ;  especially  when  the 
person  to  part  with  the  principal  thing,  the 
subject  matter  of  sale,  is  he  who  signs.  It  has 
been  decided  that  the  mentioning  in  a  letter 
that  a  party  had  agreed  to  do  a  thing,  is  a 
12O*]  *sufflcient  signing  within  the  statute, 
though  there  was  no  specification  of  what  was 
to  be  done.9  (Vin.  Abr.,  tit.  Agreement.) 
Therefore,  any  note  or  memorandum  is  suffi- 
cient to  take  it  out  of  the  statute.  A  signature 
alone  will  not,  without  consideration,  create  a 
contract,  it  is  true ;  but  if  a  contract  is  dis- 
closed by  the  signature,  then  the  consideration 
may  be  shown — here  it  appears.  Though  a 
special  agreement  must  be  strictly  proved,  yet 
that  strictness  is  not  a  literal  strictness,  but 
only  as  to  essential  circumstances. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court: 

On  the  part  of  the  defendants,  two  objec- 
tions were  raised  to  the  plaintiff's  recovery  :  1. 
That  in  neither  of  the  counts  is  the  contract 
set  forth  correspondent  to  the  proof,  and  that 
therefore  there  is  a  fatal  variance.  2.  That  the 
contract  between  the  parties  is  a  nudumpactum 
and  within  the  statute  of  frauds  and  perjuries. 
The  opinion  I  am  about  to  give,  not  being 
founded  on  either  of  the  objections  taken,  it 
will  be  unnecessary  to  enter  into  a  minute  ex- 
amination of  them.  To  support  the  first  excep- 
tion, the  defendants'  counsel  rely  on  that  part 
of  the  proof  whereby  it  was  agreed  that  the 
defendants  should  pay  the  difference  between 
the  flour  and  note.  This,  undoubtedly,  was  an 
essential  part  of  the  contract,  and,  according 
to  the  rules  of  pleading,  ought  to  have  been 
stated.  The  second  exception  appears  to  me 
untenable,  and  the  true  answer  was  given  to  it 
by  the  plaintiff's  counsel  :  the  statute  of 
frauds  requires,  in  certain  contracts,  a  memo- 
randum to  be  signed  by  the  parties  to  be 
charged  ;  if  there  are  acts  to  be  done  by  both 
parties,  and  the  one  who  is  to  perform  a  prin.- 
cipal  part  (as  here  the  delivery  of  the  flour, 
sign,  and  it  is  accepted  by  the  other  party), 
there  can  exist  no  doubt  but  that  such  contract 
would  be  mutually  obligatory.  In  this  case,  I 
hold  that  there  was  a  valid  contract,  executory 
in  its  nature  ;  but  before  the  period  of  its  exe- 
cution arrived,  the  consideration  agreed  to  be 

1. — The  words  are,  "  made  and  signed  by  the  par- 
ties." 

2.— See  Clark  v.  Wright,  1  Atk.,  12,  contra,  and  the 
authorities  there. 

3. — The  same  point  was  ruled  in  The  People  v. 
Howell  (4  Johns.  Rep.,  296),  and  Johnson  v.  Weed 
et  al.  (9  Johns.  Rep.,  310),  and  further,  that  a  receipt 
in  full  is  not  a  proof  of  an  agreement  so  to  accept 
them.  But  though  there  be  such  an  agreement,  if, 
at  the  time  it  be  entered  into,  the  vendee  give  a 
fraudulent  representation  of  the  responsibility  of 
the  maker  of  the  note,  the  vendor  may  still  consider 
it  as  a  nullity,  and  proceed  on  the  original  contract. 
Wilson  v.  Force,  6  Johns.  Rep.  110.  The  law  is  the 
same,  though  the  payment  be  in  bank  notes  which 
prove  forged,  notwithstanding  the  vendee  passed 
them  innocently.  Markle  v.  Hatfield,  2  Johns.  Rep., 
455.  For  a  note  is  not  payment  unless  duly  honored. 
Even  when  the  above  circumstances  do  not  occur,  it 
merely  suspends  the  right  of  action  till  due,  at 
which  period,  if  not  satisfied,  the  party  may  resort 
to  his  original  cause  of  action.  Putnam  v.  Lewis,  8 
Johns.  Rep.,  389. 
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given  by  the  plaintiff  wholly  failed  by  the  in- 
solvency of  Lyon.  The  offer  by  the  plaintiff 
to  pay  in  the  note  of  a  bankrupt  was  not  an 
offer  of  payment.  In  the  case  of  Chcenton  v. 
Morse  (7  D.  &  E.  64),  and  Puckford  v.  Maxwell 
(6  D.  &  E.,  52),  it  is  recognized  as  settled  law, 
that  upon  an  agreement  to  accept  notes  in  pay- 
ment, if  before  the  delivery  of  the  articles 
121*]  *purchased  the  notes  turn  out  not  to 
be  good,  a  tender  of  them  is  not  to  be  consid- 
ered a  payment,  unless  it  was  part  of  the 
agreement  to  take  them  as  such,  and  to  run  the 
risk  of  their  being  paid.8  It  would  be  highly 
inequitable  for  the  plaintiff  to  recover  in  this 
action,  when  the  defendants  have  received  no 
manner  of  consideration  on  the  contract.  We 
are  therefore  of  opinion  that,  on  the  merits, 
the  defendants  are  entitled  to  judgment. 

Judgment  of  nonsuit. 

Explained— 42  N.  Y.,  502;  30  How.  Pr.,  427. 

Cited  in— 2  Johns., 481 ;  5  Johns.,  73 ;  11  Johns.,  413 ; 
14  Johns.,  487 ;  6  Cow.,  448 ;  11  Wend.,  15 ;  Clarke, 
405 ;  5  N.  Y.,  245 ;  16  N.  Y.,  599 ;  24  N.  Y.,  59 ;  1  Lans., 
211 ;  38  How.  Pr.,  446 ;  8  Abb.  N.  S.,  424 ;  4  Duer.  160 ; 
2  Rob.,  202, 346 ;  4  E.  D.  Smith,  284 ;  1  Sweeny,  657 ;  13 
Bank.  Reg.,  460. 


R.  AND  H.  STEWART 

v. 

M.  EDEN,  Executrix,  AND  J.  AND  M.  EDEN, 
Executors  of  M.  EDEN,  Deceased. 

1.  Note — Maker  not  Found  ichen  Due — Evidence 
— Several  Residences  of  Maker — Service  of  No- 
tice of  Nonpayment — Sufficiency.  2.  Id. — 
Conditional  Release  of  Joint  Maker.  3.  Id. — 
Death  of  Indorser — Note  not  Due — Action 
against  Executors — Indorser's  Promise  to  Pay. 

If  a  maker  of  a  note  cannot  be  found  when  it  is. 
due,  evidence  of  that  is  sufficient  to  support  the 
general  averment  that  the  note  was  presented,  and 
payment  refused. 

If  theindorser  of  a  note  dated  in  New  York,  have 
a  house  there,  and  also  one  on  York  Island,  notice 
of  nonpayment  left  at  his1  house  in  New  York  is 
good.* 

If  a  holder  of  a  note  release  one  of  several  joint 
makers,  excepting  from  such  liability  as  he  may  be 
under  to  the  indorsers,  those  indorsers  cannot,  in  an 
action  against  them  by  such  holder,  set  up  such  re- 
lease in  discharge. 

If  the  indorser  of  a  note  die  before  it  fall  due,  and 
the  holder  in  an  action  against  the  executors  state 
that  the  indorser  promised  in  his  lifetime  to  pay,  it 
is  fatal,  and  on  such  a  count  a  recovery  cannot  be 
had. 

*Want  of  demand  on  the  acceptor  or  maker  will 
be  excused  when  he  cannot  be  found,  and  may  be 
given  in  evidence  under  an  averment  that  the  note 
was  presented,  &c.  Herring  v.  Sanger,  3  J.  C.,  71 ; 
see  Root  v.  Franklin,  3  J.  R.,  207;  Cuinming  v.  Fish- 
er, Anth.  N.  P.,  1;  Anderson  v.  Drake,  14  Johnson, 
Il4 ;  Woodworth  v.  Bank  of  America,  in  Error,  19  J. 
R.,  230:  Contra :  S.  C.,  18  J.  R .,  315 ;  Ogden  v.  Cow- 
ley,  2  J.  R.,  274 ;  Scofleld  v.  Bayard,  3  Wend.,  488  r 
Cayuga  Co.  Bank  v.  Hunt,  2  Hill,  635. 

If  the  indorsee  of  a  note  be  dead  at  the  time  it  be- 
comes payable,  and  there  are  executors  or  adminis- 
trators, known  to  the  holder,  notice  of  nonpayment 
must  be  given  to  them  ;  they  represent  the  testator 
or  intestate.  Merchants'  Bank  v.  Birch's  Exr's,  17 
J.  R.,  25 ;  see  Willis  v.  Green,  5  Hill,  234 ;  Cayuga  Co. 
Bank  v.  Bennett,  5  Hill.  236. 


NOTE.— Promissory  notes— Demand  and  notice- 
Due  diligence. 
"  It  is  enough  that  holder  of  a  bill  make  diligent 
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Citations— 2  H.  Bl.,  510;  Bayley  on  Bills,  p.  110;  6 
Mod.,  509. 

THIS  was  an  action  by  indorsees,  against 
the  executrix  and  executors  of  the  payee 
indorser,  on  a  joint  promissory  note,  made  in 
New  York,  by  Waring  and  Medcalf  Eden, 
one  of  the  defendants  in  the  suit. 

The  declaration  was  in  the  common  form, 
stating  a  demand  on  the  makers,  their  refusal 
to  pay,  notice  to  the  deceased  in  his  lifetime, 
his  liability  thereon,  and  assumption  to  pay  ; 
but  nothing  special  was  alleged.  To  this  plene 
administraverunt,  and  non  asmmpserunt  were 
pleaded ;  on  the  latter  of  which  issue  was 
joined,  and  to  the  former  the  plaintiffs  replied 
they  had  not  fully  administered.  The  several 
signatures  being  admitted,  the  plaintiffs,  to 

§rove  the  demand  on  the  makers,  gave  in  evi- 
ence  that  the  note  was,  on  the  8th  of  Novem- 
ber, 1798,  the  day  when  due,  presented  at  the 
store  of  the  makers,  but  no  person  being  there, 
the  porter  who  demanded  payment  went  into 
an  upper  room,  where  he  was  informed  that 
Waring  and  Eden  were  out  of  town,  but  that 
a  young  man  opposite  was  their  clerk.  The 
note  being  then  presented  to  him,  he  said  in- 
structions to  pay  it  had  not  been  left.  The 
day  after  this  a  notice  in  the  usual  form  was 
carried  to  the  dwelling-house  of  Medcalf  Eden, 
the  indorser,  which  was  found  fastened  up, 
and  on  this  the  bearer  of  the  notice  rolled  it 
up,  and  put  it  into  the  keyhole  of  the  outer 
door.  It  was  admitted  that  the  deceased, 
Medcalf  Eden,  shortly  after  the  note  was 
made,  retired  to  his  country  seat,  four  miles 
from  the  city  of  New  York,  where  he  died  on 
the  13th  of  September,  1798.  That  the  will, 
under  which  the  defendants  acted,  was  not 
122*]  proved  until  the  19th  day  *of  Decem- 
ber, 1798,  before  which  period  the  plaintiffs 
knew  not  of  any  will,  or  who  were  executors ; 
and  that  the  defendant  Martha  had  never  in- 
termeddled with  the  affairs  of  the  deceased, 
though  enough  had  been  left  by  him,  at  his 
country  seat,  to  pay  the  bill  in  question,  but 
that  it  had  been  sold  under  executions  against 
the  other  executors,  to  satisfy  debt  due  from 
them  in  their  own  rights.  It  appeared  also 
that  the  plaintiffs,  on  the  17th  of  June,  1801, 


executed  to  Henry  Waring,  one  of  the  makers 
of  the  note  on  which  the  present  action  was 
founded,  an  instrument  in  which,  after  recit- 
ing the  note,  the  following  discharge  was  con- 
tained : 

"In  consideration  of  one  dollar,  to  us  paid 
by  Henry  Waring,  we  do  hereby  absolutely 
release  and  discharge  him  from  all  claims, 
suits,  and  demands  which  we  have  against 
him,  on  account  of  the  note  of  which  the 
above  is  a  copy,  excepting  always,  that  he 
shall  be  responsible  to  the  executors  and  exec- 
utrix of  Medcalf  Eden,  deceased,  and  to  them 
only,  we  guarantying  him  against  any  suits  to- 
be  brought  on  the  same,  by  any  other  person 
or  persons,  obtaining  the  note  in  any  way,  ex- 
cept from  the  executors  or  executrix,  and  this 
release  or  discharge  shall  not  be  construed  ta 
affect  our  claim  in  any  manner  against  the 
said  executors  and  executrix. 

(Signed)  "R.  &  H.  STEWART." 

On  the  trial,  the  counsel  for  the  defendants; 
raised  the  following  points  : 

1.  That  the  proof  as  adduced  by  the  plaint- 
iffs, did  not  support  their  declaration  ;  because 
it  is  In  that  stated  that  at  the  time  the  note  be- 
came due  it  was  shown  and  presented  to  the 
makers  and    payment    demanded    of    them ; 
whereas  the  testimony  was,  that  they  were  not 
to  be  found,  and  therefore  a  variance  between 
the  fact  stated  and  the  evidence  given. 

2.  That  the  count  states  notice  of  nonpay- 
ment given  to  the  indorser,  by  reason  whereof 
he  became  liable  to  pay,  assumed,  and  refused, 
which  could  not  be,  as  the  indorser  died  before 
the  note  was  due. 

3.  That  the  discharge  and  release  to  Henry 
Waring,  one  of  the  makers,  was  an  exonera- 
tion in  law  of  the  indorser,  and  consequently 
of  his  executors. 

*4.  That  notice  of  nonpayment  [*123 
ought  to  have  been  at  the  country-house  of 
the  indorser. 

5.  That  as  Martha  Eden,  the  executrix,  never 
intermeddled  with  the  estate  of  the  testator, 
against  her  judgment  de  bonis  testatorix  only 
ought  to  be  entered,  and  she  not  held  responsi- 
ble in  her  own  right. 


inquiry  for  the  indorser  and  acts  upon  the 
best  information  he  is  able  to  procure.  If  after 
doing1  so  the  notice  fail  to  reach  the  indorser,  the 
misfortune  falls  on  him,  not  on  the  holder.  There 
must  be  ordinary  or  reasonable  diligence,  such  as 
men  of  business  usually  exercise  when  their  in- 
terest depends  upon  obtaining:  correct  informa- 
tion." The  holder  must  act  in  good  faith  and  not 
give  credit  to  doubtful  intelligence  when  better 
could  have  been  obtained.  Bank  of  Utica  v.  Bender, 
21  Wend.,  643. 

"Nothing  of  this  kind  (absence  of  party  to  be 
notified,  ignorance  of  his  residence,  etc. )  is  a  suf- 
ficient excuse,  provided  the  notice  could  have  been 
given  by  great  diligence  and  earnest  endeavor,  for 
so  much  is  required  by  the  law."  1  Parsons  on  Con- 
tracts, 278. 

See,  also,  Reed  v.  Payne,  16  Johns.,  218 ;  Beale  v. 
Parrish,  20  N.  Y.,  407  ;  Bartlett  v.  Robinson,  39  N. 
Y.,  187 ;  Chapman  v.  Lipscombe,  1  Johns.,  294 ;  Og- 
den  v.  Cowley.  2  Johns.,  274 ;  Man'fr's  &  Traders' 
Bank  v.  Hazard,  30  N.  Y.,  226 ;  Adams  v.  Leland,  30 
N.  Y.,  309;  Spencer  v.  Bank  of  Salina,  3  Hill,  520; 
Ransom  v.  Mack,  2  Hill,  587  ;  Carroll  v.  Tip  ton,  3  N. 
Y.,  272;  Shed  v.  Brett,  1  Pick.,  413;  Granite  Bank 
v.  Ayers,  16  Pick.,  392 ;  Pierc*  v.  Pendar,  5  Met.,  352 ; 
Wheeler  v.  Field,  6  Met.,  290 ;  Graf  ton  Bank  v.  Cox, 
13  Gray,  503 ;  Williams  v.  Bank,  2  Pet.,  96 ;  U.  S.  v. 
Corcoran,  2  Pet.,  121 ;  Harris  v.  Robinson,  4  How. 
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(U.  S.),  336 ;  Camden  v.  Doremus,  3  How.  (U.  S.),  515 ; 
Lambert  v.  Ghiselin,  9  How.  (U.  S.),  552 ;  Beldon  v. 
Lamb,  17  Conn.,  442 ;  Tardy  v.  Boyd,  26  Gratt.,  631 ; 
Clark  v.  Bieglow,  16  Me.,  246;  Perry  v.  Green,  19  N. 
J.  L.  (Harrl),  61 ;  Plahto  v.  Patchin,  26  Mo.,  389 ; 
Manchester  Bank  v.  Follows,  28  N.  H.  (8  Fost.),  302 : 
Palmer  v.  Whitney,  21  Ind.,  58. 

Where  the  facts  are  undisputed  what  constitutes 
due  diligence  is  a  question  of  law.  Bank  of  Utica 
v.  Bender,  21  Wend.,  643;  Bartlett  v.  Robinson,  39 
N.  Y.,  187 ;  Bank  of  Columbia  v.  Lawrence,  1  Pet., 
578 ;  Bank  of  Alexandria  v.  Swann,  9  Pet.,  33 ;  Harris 
v.  Robinson,  4  How.  (U.  S.),  36;  Thorn  v.  Rice,  15 
Me.,  263 ;  Remer  v.  Downer.  25  Wend.,  277 ;  Walker 
v.  Stetson,  14  Ohio,  89. 

See,  however,  Winins  v.  Davis,  18  N.  J.  L.  (3  Harr.), 
276 ;  Belden  v.  Lamb,  17  Conn.,  441. 

After  due  diligence  has  once  been  exercised,  further 
notice  is  unnecessary  even  though  the  holder  dis- 
cover that  he  had  sent  the  notice  to  the  wrong  place. 
Lambert  v.  Ghiselin,  9  How.  (U.  S.),  552.  But  see 
Beale  v.  Parrish,  20  N.  Y.,  407 ;  Dixon  v.  Johnson, 
29  E.  L.,  Eq.,  504. 

As  to  contents  of  notice,  see  Reedy  v.  Seixas,  2 
Johns-  Cas.,  337,  and  note. 

As  to  what  occurrences  trill  excitse  notice,  see 
Tunno  v.  Lague,  2  Johns-  Cas.,  1,  and  710(6. 

As  to  time  for  giving  notice,  see  Bryden  v.  Bryden, 
11  Johns.,  187,  and  note. 
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It  was  agreed,  however,  that  a  verdict 
should  be  taken  for  the  plaintiffs ;  but  that  if 
the  opinion  of  the  court  should  be  for  the  de- 
fendants, upon  either  the  first  or  second  points, 
a  nonsuit  to  be  entered ;  if  for  them  on  the 
third  and  fourth  points,  or  either  of  them,  the 
defendants  to  have  the  verdict  entered  for 
them ;  and  if,  on  the  testimony  as  admitted, 
the  court  should  think  there  was  no  evidence 
to  charge  the  defendant  Martha  Eden  person- 
ally, then  the  judgment  to  be  de  bonis  testatoris. 

Mr.  Bicker,  for  the  plaintiff.  On  the  first 
point  made  by  the  defendants,  it  is  sufficient 
to  say,  if  a  maker  of  a  note,  or  drawer  of  a 
bill,  cannot  be  found,  or  has  deserted  his 
country,  a  demand  at  his  place  of  residence  is 
sufficient.  (Kyd,  88,  edit.  1795,  p.  138,  who 
for  this  cites  Malyne.)  The  same  position  is  in 
Chitty,  99.  It  may  be  still  urged  that  the  de- 
mand is  not  duty  alleged,  and  for  this  will  be 
cited  Baley,  109,  but  the  decision  there  has 
been  overruled.  In  Saunderson  v.  Judge l  (2 
H.  Bl.,  511)  it  is  said  by  the  court,  "it  is  not 
necessary  that  a  demand  should  be  personal ; 
it  is  sufficient  if  it  be  made  at  the  house  of  the 
maker."  Therefore,  if  it  be  on  a  servant,  a 
wife,  or  a  child,  it  is  enough,  and  the  manner 
need  not  be  stated.  On  the  second  objection, 
though  we  admit  the  indorser  died  before 
the  bill  was  due,  yet  as  the  assumption  of  an 
indorser  is  only  a  conclusion  of  law  from  the 
facts,  it  is  never  proved ;  it  is  a  mere  formal 
averm'ent.  If  a  drawee  be  dead,  the  present- 
ment should  be,  I  confess,  to  his  representa- 
tives ;  and  the  same  reason  applies  to  an  in- 
dorser. But  that  is  only  in  case  the  represen- 
tative lives  at  a  reasonable  distance.  (Chitty, 
71.)  But  if  there  is  no  executor,  then  notice 
at  the  house  of  the  deceased  is  all  that  can  be 
given.  (Chitty,  131,  132.)  As  to  the  third 
ground  taken,  there  is  not  anything  better  es- 
tablished than  that  there  must  be  an  actual  sat- 
isfaction of  a  bill  or  note  by  the  maker  or 
drawee,  to  discharge  the  parties  antecedent  to 
the  holder.  An  ineffectual  execution  against 
124*]  the  maker ;  nay,  *letting  him  out  from 
execution  on  a  letter  of  license,  is  inadequate 
to  work  a  discharge.  (Hayling  v.  MulJiall,  2 
Bl.  Rep.,  1235;  Bayley,  87,  88;  Chitty,  182, 
183,  to  the  same  effect.)  But  it  will  be  said 
we  compounded.  The  only  reason  why  a 
composition  with  a  maker  or  drawer  releases 
the  indorsers,  is  because  it  takes  away  the 
remedy  of  the  holder.  (Ex-parte  Smith,  3  Bro. 
Ch.  Rep.,  1.)  This  argument  cannot  operate 
here,  for  the  right  of  the  defendants  is  express- 
ly saved.  It  is  to  be  recollected  that  Waring, 
the  person  released  by  the  plaintiffs,  was  a 
partner  with  Medcalf  Eden,  one  of  the  execu- 
tors, and  if  the  act  of  one  partner  is  the  act  of 
another,  and  that  of  one  executor  the  act  of  all, 
then,  from  the  privity  of  the  situation  he  oc- 
cupied, a  consent  may  be  implied  on  the  part 
both  of  the  makers  and  defendants.  The  not 
presenting  at  the  house  in  the  country,  which 
is  fourthly  insisted  on,  must  fail,  because  the 
indorser  was  not  to  be  sought  for  at  both  his 

1. — In  this  case  the  note  was  made  payable  at  the 
banking-house  of  Saunderson,  and  the  question 
was,  whether  a  demand  there  was  not  good.  The 
court  held  it  was,  and  sufficient  proof  of  the  general 
averment  of  having  been  presented  to  the  maker 
for  payment. 
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dwelling-houses  ;  for  if  a  presentment  at  one 
is  bad,  a  presentment  at  the  other  would  be 
equally  so,  and  two  bad  presentments  can  never 
make  a  good  one.  On  the  last  point,  if  tin- 
defendant  Martha  Eden -had  a  good  defense, 
it  ought  to  have  been  pleaded  separately  ;  but 
as  she  has  joined  with  the  other  parties  she  is 
concluded.  (Middleton  v.  Price,  1  Wils. ,  17 ; 
Esp.  N.  P.,  336;  Phillips  v.  Biron,  1  Stra., 
509.)  These,  it  is  true,  were  actions  of  tres- 
pass, but  the  principle  is  the  same. 

Messrs.  Wood*  and  Harison,  contra.  The 
case  cited  from  H.  Blackstone  mentions  the 
declaration  to  have  been  in  the  usual  form  ; 
the  one  now  before  the  court  we  say  is  not  so, 
and  for  that  we  adduce  a  precedent  in  1  Went. 
Plead.,  307,  referring  to  Carth.,  509,  where 
the  words  nonfuit  inventus  are  used,  and  this 
is  the  authority  Bayley  relies  on  in  page  109. 
This  principle  is  particularly  laid  down  in 
•Rushton  v.  AspinwaU  (Doug.,  654,  680),  where 
the  court  say,  that  though  a  declaration  may 
omit  an  inference  of  law,  when  it  sets  forth 
premises  to  warrant  that  inference,  yet,  when 
it  does  not  state  those  premises,  the  court  can- 
not make  the  legal  inference.  This  reasoning 
and  authority  fully  establishes  the  second 
objection,  for  the  executors  could  not  assume 
unless  applied  to.  The  precedents  in  Wend. 
Plead.,  on  this  very  point,  show  the  form  that 
ought  to  have  been  adopted,  and  the  manner 
in  which  the  notice  to  the  defendants  should 
have  been  expressed.  A  promise  to  a  testator 
*will  not  be  maintained  by  showing  a  [*125 

Eromise  to  his  executors.  (Dean  v.  Crane,  1 
alk.,  28.)  The  forms  of  pleading,  therefore, 
require  that  the  notice  to  the  defendants  should 
have  been  set  forth.  The  fourth  point  speaks 
for  itself.  The  country  residence  of  the  in- 
dorser was  known,  and  if  the  law  required  the 
notice  to  him  to  be  given  there,  a  fortiori 
would  it  in  the  case  of  his  representatives.  But 
our  principal  reliance  is  on  the  release.  In 
Kellockv.  Robinson  (2  Stra., 745),  taking  part 
payment  from  a  maker  of  a  note  was  held  a 
discharge  of  the  indorser.  The  exception  in 
the  writing  executed  by  the  plaintiffs  was 
merely  to  enable  them  to  sue  the  defendants. 
It  was  a  nominal  exception,  and  then,  on  the 
principal  of  English  v.  Dai-ley'2  (2  Bos.  &  Pull., 
61),  this  species  of  exception  will  not  destroy 
the  effect  of  the  release  in  exonerating  the 
makers.  The  same  doctrine  is  found  in  Evans 
on  Money  Had  and  Received,  163,  170.  Be- 
sides, it  is  a  maxim,  that  where  an  exception 
goes  to  destroy  the  substance  of  an  instrument, 
the  exception  is  void,  but  the  instrument  stands 
good.  So  here,  the  exception  is  for  the  sake 
of  defeating  the  legal  operation  of  the  act 
done.  On  the  fifth  point,  the  strict  rule  of 
practice  may,  perhaps,  be  against  us;  but  as  it  is 
evident,  on  the  face  of  the  case,  that  the  detas- 
tamt  was  not  by  Martha  Eden,  perhaps  judg- 
ment (if  any  is  to  be  rendered  against  the 
defendants)  ought,  as  to  her,  to  be  only  de 
bonis  testatoris,  for  the  devastavit  of  one  execu- 
tor is  not  the  devastavit  of  another.  (Toller's 
Law  of  Exec.,  342.) 

2.— In  that  case  it  waa  ruled  that  a  holder  of  a  note 
receiving  from  the  maker  part  payment,  and  secu- 
rity for  the  residue,  with  an  exception  of  a  nom- 
inal sum  to  enable  him  to  sue  the  other  parties,  re- 
leased all  the  indorsers. 
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Mr.  Hamilton,  in  reply.  The  notice  to  the 
maker  must  be  held  good,  because  every  person 
in  his  situation  is  supposed  to  promise  that 
his  note  shall  be  paid  at  the  place  where  dated, 
unless  the  contrary  appear  on  the  face  of  the 
instrument.  I  remember  a  case,  where  a  per- 
son not  resident  in  this  city  drew  a  note, 
which  was  protested  and  recovered  on,  though 
no  inquiry  was  made  elsewhere.  This  is  the 
law  of  France  on  this  subject,  and  it  certainly 
has  all  the  advantages  of  convenience.  If  so, 
then  on  his  not  paying  when  demanded,  the 
indorser  became  liable,  and  it  is  enough  to 
state  the  right  according  to  legal  operation 
•and  effect.  (Minetv.  Gibson,  \  H.  Bl.,  589  ; 
Bishop  v.  Hay-wood,  4  D.  &  E.,  470.)  The  re- 
lease, as  it  is  called,  is  not  so  ;  it  is  not  under 
seal ;  it  cannot  be  in  any  form  pleaded  as  a 
discharge.1  Not  as  an  accord  or  satisfaction. 
126*]  In  short,  to  substantiate  it,  *chancery 
must  be  resorted  to.  That  the  exception  is 
destructive  of  the  instrument,  may  perhaps  be 
urged  by  Waring,  but  surely  not  by  Eden. 
But  the  instrument  is  not  defeated  by  the  ex- 
ception ;  it  was  a  contract  in  which  Waring 
agreed  to  remain  liable  to  the  defendants,2  and 
therefore  the  exception  is  in  affirmance  of  the 
intent  of  the  parties. 

LIVINGSTON,  J.,  delivered  to  opinion  of  the 
court: 

If  a  maker,  when  a  note  falls  due,  cannot 
be  found,  nor  payment  demanded  of  him  per- 
sonally, should  not  the  declaration  state  that 
fact  specially,  instead  of  averring,  generally, 
"  that  the  note  was  presented  and  payment  re- 
fused ?"  This  is  the  first  question  made  in 
this  cause.  It  is  agreed  that  the  plaintiffs 
might  have  stated  what  particular  diligence 
they  used,  in  lieu  of  alleging,  as  they  have 
done,  that  the  note  was  "presented  to  the 
maker,  and  by  him  dishonored";  but  it  has 
been  most  usual  to  pursue  the  latter  course,  and 
no  good  reason  can  be  assigned  for  departing 
from  it.  Under  the  averment  of  the  note's 
being  presented,  the  party  nas  hitherto  been 
permitted  to  give  evidence  of  any  diligence 
which  is  deemed  equivalent  to  an  actual  pre- 
sentation of  it  to  the  maker.  Precedents  are 
generally  this  way,  and  if  in  some  the  whole 
matter  intended  to  be  insisted  on  as  evidence 
of  a  demand  be  set  forth,  it  only  proves  that 
either  form  is  good.  In  Saunderson  et  al.  v. 
Judge  (2  H.  BL,  510),  the  declaration  stated 
that  ' '  the  note  was  presented  to  the  maker  for 
payment."  No  demand,  however,  had  been 
made  of  him,  for  he  had  absconded  and  could 
not  be  found.  The  judge,  therefore,  non- 
suited the  plaintiffs,  supposing  an  actual  de- 
mand necessary.  This  nonsuit  was  set  aside, 
although  it  was  contended  as  here,  that  the 
plaintiffs,  having  averred  that  the  note  was 
presented  to  the  maker  in  person,  ought  to 
have  been  held  to  proof  of  that  fact.  The 
•court  disregarded  this  objection,  and  recog- 
nized the  principle  that  due  diligence  in  the 

1. — There  certainly  could  be  no  difficulty  in  plead- 
ing this  as  an  agreement  and  satisfaction. 

2. — As  one  of  the  executors  was  one  of  the  makers 
•of  the  note  in  question,  qumre,  whether  any  action 
could  have  been  maintained  by  them  against  the 
maker.  See  Mainwaring  v.  Neuman,  2  Bos.  &  Pull., 
120. 
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holder  to  obtain  payment,  without  an  actual 
demand,  is  good  evidence  to  support  such 
averment.  It  is  true,  that  in  Bayley  on  Bills, 
p.  110,  it  is  said  "  that  if  a  note  be  alleged  to 
be  presented,  and  payment  refused,  evidence 
cannot  be  given  of  the  maker's  not  being 
found  ;"  but  this  is  a  decision  at  Nisi  Pi-ius, 
on  which  it  would  be  capricious  to  alter  a 
practice  of  declaring,  *  which  has  been  [*127 
pretty  uniformly  followed  since  the  introduc- 
tion into  general  use  of  bills  of  exchange  and 
promissory  notes.  The  case  of  Starke  v.  Cliees- 
man,  from  Carthew,  so  much  relied  on  by 
defendants,  proves  nothing  more  than  that  it  is 
sufficient  to  aver  that  the  drawer  of  a  bill  was 
not  found,  without  stating  that  inquiry  had 
been  made  after  him,  and  that  such  form  of 
declaring  is  good.  This  is  not  disputed  ;  but 
it  does  not  follow  that  no  other  form  will  do. 
My  opinion,  therefore,  is,  that  the  present 
averment  was  sufficiently  supported  by  testi- 
mony, that  the  makers,  on  inquiry  at  their 
store,  could  not  be  found  ;  and  that  payment 
was  therefore  demanded  of  a  clerk,  who  said 
they  were  out  of  town,  and  had  left  no  instruc- 
tions to  pay  the  note.  2.  Ought  notice  of  the 
maker's  default  to  have  been  sent  to  the  in- 
dorser's  country  house  ?  The  note  being  dated 
New  York,  the  maker  and  indorser  are  pre- 
sumed to  have  resided,  and  contemplated  pay- 
ment there.  It  is  admitted,  indeed,  that  the 
indorser  did  reside  in  the  city  at  the  time  of 
its  date,  for  it  is  stated,  that  shortly  thereafter 
he  went  to  his  couotry  seat,  shutting  up  his 
house  in  town.  We  must  take  care  that,  while 
proper  diligence  be  imposed  on  the  holder  of 
negotiable  paper,  we  do  not  exact  from  him 
every  possible  exertion  that  might  have  been 
made  to  affect  an  indorser  with  knowledge 
of  its  being  dishonored.  If  he  has  done  all 
that  a  diligent  and  prudent  man  could  natu- 
rally and  fairly  do  under  like  circumstances  ; 
if  the  law  has  prescribed  no  certain  way  of 
sending  a  notice  in  the  given  case  ;  if  the  in- 
dorser's  own  conduct  has  rendered  it  some- 
what difficult  to  determine  in  what  way  the 
notice  ought  to  be  given  ;  and  especially,  if 
from  what  has  been  done  it  may  reasonably  be 
presumed  that  notice  has  reached  the  parties 
concerned,  we  should  be  satisfied  and  not  ask 
for  more.  Indorsers,  therefore,  cannot  com- 
plain, if  notices  of  this  nature  are  permitted  to 
be  left  at  their  houses  in  town,  notwithstand- 
ing their  removal  into  the  country  during  the 
hot  months.  It  is  more  reasonable  that  they 
leave  a  person  in  town  to  attend  to  their  busi- 
ness, than  that  the  holders  of  their  paper  be 
put  to  the  trouble  of  finding  out  to  what  part 
of  the  country  they  have  removed  and  sending 
after  them.  It  is  also  probable,  especially 
when  the  distance  between  the  two  houses  is 
only  four  miles,  as  it  was  here,  that  some  com- 
munication *will  be  kept  up  between  [*128 
them,  and  that  a  letter  left  at  the  dwelling  in 
town  will  not  be  long  in  finding  its  way  to  the 
country.  I  speak  now  of  a  temporary  resi- 
dence in  the  country;  for  a  permanent  removal 
from  the  city  might  render  a  different  course 
necessary.  Nor  was  it  fatal  to  direct  the 
notice  to  the  indorser  himself ;  for  as  it  was 
not  known  whether  he  had  made  a  will,  nor 
who  his  executors  were  until  long  after,  it  was 
full  as  probable  that  it  would  reach  the  parties 
23  353 
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interested  by  this  address  as  by  any  other;  some 
one  of  the  deceased's  family  would  either  open 
it  or  see  it  safely  delivered  to  an  executor. 
The  not«pe,  therefore,  was  well  served,  and  its 
address  proper.      8.  What  is  to  be  the  effect 
of  the  writing  given  to  Waring,  one  of  the 
makers  of  this  note  ?    The  defendants  cannot 
complain  of  this  transaction,  nor  should  they 
be  permitted  to  derive  any  benefit  from  it,  un- 
less their  remedy  against  the  makers,  or  either 
of  them,  be  affected  by  it.      If  we  understand 
this  paper  according  to  the  obvious  meaning 
of  the  parties,  and  its  own  import  (and  why 
shoiild  it  not  be  so  understood  ?)  we  may  give 
to  it  every  effect  it  was  intended  to  produce, 
without  impairing  any  right  of  the  defendants. 
The  plaintiffs  were  willing  to  release  Waring, 
but  only  on  condition  of  his  remaining  liable 
to  the  representatives  of   the    indorser,  and 
to    those    to    whom    they    might    pass    the 
note.       This  was  necessary   to   secure    their 
own    recourse    on    the  executors   of    Eden's 
will.       Nor    is   the    exception    repugnant  to 
the  main  object  of  the  release,  if  it  may  be 
so  called;  for  Waring  might  have  set-off  against 
Eden's  estate,  and  therefore  be  willing  to  re- 
main liable  to  his  representatives.     This  instru- 
ment, therefore,  is  no  bar  to  the  present  suit. 
4.  As  Medcalf  Eden  died  long  before  the  note 
became  due,  it  is  contended  that  the  evidence 
not  only  does  not  support  the  promise  alleged 
to  have  been  made  by  him  on  the  8th  of 
November,  1798,  which  was  after  his  death, 
but  shows  that  it  was  impossible  he  could  have 
made  it.     Averse  from  nonsuiting  the  plaint- 
iffs, and  thus  turning  them  round  to  another 
action,  we  have  been  anxious  to  overcome  this 
objection,  but  after  the  best  reflection  it  ap- 
pears to  us  fatal  to  the  present  suit.     Although , 
when  the  holder  of  a  note  has  done  all  that  is 
required  of  him,  the  law  implies  an  undertak- 
ing on  the  indorser's  part,  yet  where  the  con- 
12O*J  dition  on  which  *this  promise  arises 
happens  not  until  after  his  death,  the  assumpsit 
devolves  on  his  executors,  to  avoid  the  absurd- 
ity of  a  dead  man's  contracting.     The  assump- 
tion, as  here  laid,   cannot  be  made  good  by 
relation  to  the  date   of  the  note  or  indorse- 
ment, for  it  is  not  merely  because  of  his  in- 
dorsement that  Eden  was  liable.     There  must 
be  a  default  in  the  maker,  and  certain  acts 
done,  or  diligence  used  by  the  holder.     It  1 
accordingly  stated  in  this  declaration,  that  by 
reason  of  a  demand  of  the  maker  and  nonpay- 
ment by  him,  and  notice  thereof  to  Eden,  he 
became  liable,  and  being  liable  he  promised,  in 
his  lifetime,  to  pay,  &c. ,  but  it  appears  in  evi- 
dence that  Eden  had    been  dead    near  two 
months  before  he  is  said  to  have  made  this 
promise.     There  can  be  no  necessity  for  de- 
claring in  this  way,  when  it  would  have  com- 
ported with  the  truth,  and  answered  as  well 
as  to  have  stated  a  notice  of  nonpayment  to 
the  defendants,  and  an  assumpsit  by  them.    The 
only  case  in  any  degree  resembling  this  is  that  oi 
Dean  v.  Crane,   in  6  Mod.,  309.    An  executor 
had  declared  on  a  promise  made  to  his  testator 
above  six  years  before  the  action  brought,  on 
non  awumpsit  infra  sex  annos  ;  it  appeared  that 
the  defendant  had  made  a  promise  to  the  exec- 
utors, after  the  testator's  death,  but  before  any 
action  was  brought ;    all  the  judges  agreed, 
on  the  case  being  referred  to  them,  that  the 
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evidence  did  not  support  the  declaration,  but 
that  the  executor  should  have  declared  on  a 
promise  made  to  himself ;  so  neither  here  does 
:he  evidence  support  the  declaration,  which 
should  have  been  on  a  promise  made  by  the 
executors.  A  nonsuit  must,  therefore,  be  en- 
tered in  conformity  with  the  agreement  of  the 
parties.  This  renders  it  unnecessary  to  say 
what  judgment  should  be  rendered"  against 
Martha  Eden,  because,  if  another  action  be 
brought,  she  can  plead  separately  and  thus 
avoid  her  present  embarrassment.  The  other 
points  have  been  disposed  of  to  prevent  their 
being  brought  up  again  in  the  next  action. 

Judgment  of  nonsuit. 

Explained— 3  Denio,  149. 

Cited  in— 2  Johns.,  278 ;  14  Johns..  116 ;  17  Johns., 
27;  19  Johns.,  415;  20  Johns.,  172,  382;  3  Cow.,  262; 
5  Hill,  234,  238 ;  7  Hill,  527 :  Anth.,  10 ;  12  Barb.,  252 ; 
5  Duer,  116 ;  4  Leg.  Obs.,  17 ;  4  How.  (U.  S.J,  347  ;  23- 
How.  (U.  S.),  377;  2  McLean,  113. 


STEINBACH 

THE    COLUMBIAN  '  INSURANCE    COM- 
PANY. 

1.  Marine  Insurance — Voyage  Through  Inter- 
mediate Port — Insurance  from  First  to  Sec- 
ond Port.  2.  Witness — Refreshing  Memory 
— Papers  Referred  to  in  Deposition — C'opici* 
3.  New  Trial  AsJced — Surprise  or  Mistal-t  <>f 
Witness — New  Witnesses  to  Same  Fact — 
Challenge  of  Juror  in  Absence  of  Defend- 
ants Counsel— Challenge  to  Favor — Juror 
an  Underwriter. 

A  voyage  from  one  port  to  another  through  an 
intermediate  port,  where  the  goods  are  to  be  re- 
landed,  and  shipped  to  those  of  their  ulterior  desti- 
nation, may  be  insured  as  a  voyage  from  the  first  to- 
the  second  port,  without  mentioning  the  third.* 

Papers  referred  to  by  a  witness  inhis  depositions, 
may  be  produced  on  a  trial  to  ref resh  his  memory. 

Copies  of  papers  referred  to  in  depositions  may  be 
resorted  to  in  order  to  their  elucidation. 

After  a  witness  has  been  examined  on  interro- 
gatories, and  cross-examined,  and  his  depositions 
read,  a  new  trial  will  not  be  granted,  on  a  supple- 
mental affidavit,  stating  mistake,  or  surprise. 

A  new  trial  will  not  be  granted  because  of  the 
discovery  of  new  witnesses  to  the  same  fact ;  nor 
because  a  juror  was  challenged  in  the  absence  from 
court  of  the  defendant's  counsel. 

Quaere,  whether  on  a  trial  on  a  policy  of  insurance, 
it  is  not  a  good  challenge;  to  the  favor,  that  one  of 
the  jury  is  an  underwriter. 

THIS  was  an  action  on  a  policy  of  insurance, 
on  the  ship  Catharine,  at  and  from  Bar- 
celona to  Baltimore.  The  loss  averred  to  be 
from  arrest  and  detention  by  the  Spanish 
*government,  at  Barcelona.  The  de-[*13O 
positions  of  a  Mr.  Benjamin  M.  Mumford, 
examined  on  the  part  of  the  defendants,  and 
cross-examined  by  the  plaintiff,  were,  on  the 
trial,  read  by  the  plaintiff.  Their  contents  led 
to  establish  a  belief  that  the  voyage  actually 
intended  was  direct  to  the  Havana,  or  some 
place  in  the  West  Indies.  They  referred, 
however,  to  certain  papers  and  documents, 

*See  Ely  v.  Hallett.  ante.  60,  n. 


NOTE.— New  TrW. 

See  Halsey  v.  Watson,  1  Cai..  24  note ;  Wilkie  v. 
Roosevelt,  3  Johns.  Cos.,  206,  note ;  People  v.  Olcott,. 
2  Johns.  Cas.,  301,  note. 
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prepared  by  the  deponent  at  Barcelona,  shortly 
after  the  seizure  of  the  Catharine,  in  order  to 
obtain  compensation  from  the  Spanish  gov- 
ernment, and  in  the  caption  of  all  these  the  voy- 
age was  described  as  for  Baltimore,  and  from 
thence  to  the  Havana,1  in  order,  as  stated  by 
the  papers,  to  reship  at  Baltimore,  and  avoid, 
by  this  circuitous  mode,  the  danger  of  confis- 
cation for  going  immediately  from  one  bellig- 
erent port  to  another.  These  papers  were 
lettered,  and  at  the  time  of  Mumford's  exami- 
nation, shown  to  him,  and  he  swore  he  believed 
them  to  be  true  copies  of  originals,  deposited 
in  the  archives  of  the  consular  office  in  Bar- 
celona. In  order  to  explain  the  manner  in 
which  the  voyage  to  the  Havana  was  to  be 
prosecuted,  the  plaintiff  offered  these  copies, 
to  which  the  counsel  for  the  defendants  ob- 
jected, that  as  the  depositions  were  now  read 
by  the  plaintiff,  Mumford  was  his  witness,  and 
these  papers  being  only  copies,  unauthenti- 
cated,  and  adduced  with  a  view  of  discrediting 
his  testimony,  could  not  be  received.  This 
being  overruled,  a  verdict  was  brought  in  for 
the  plaintiff.  The  present  application  was  to 
set  it  aside  and  grant  a  new  trial,  on  account 
of  the  admission  of  the  above  testimony,  and 
on  account  of  some  other  witnesses  being 
since  discovered,  who  could  further  testify  to 
the  facts  deposed  to.  The  points  made  on  the 
argument  are  fully  stated  in  the  opinion  of  the 
court,  which  was  delivered  by 

LIVINGSTON,  J.  Several  objections  are 
made  to  the  plaintiff's  right  of  recovering. 
1.  It  is  alleged  that  the  voyage  contemplated 
while  the  Catharine  was  at  Barcelona,  was 
different  from  the  one  insured,  and  that  there- 
fore the  risk  never  commenced.  The  insur- 
ance being  at  and  from  Barcelona,  it  may  ad- 
mit of  doubt  whether,  as  the  loss  happened 
there,  the  defendants  would  not  be  liable,  al- 
though a  voyage  from  the  Havana  were  in 
contemplation.  But  on  this  point  of  law  we 
gave  no  opinion,  because  it  is  sufficiently 
131*]  proved  that  the  *  vessel  was  destined 
for  Baltimore.  Thus  have  the  jury  found, 
nor  could  their  verdict  have  been  different, 
without  disregarding  all  the  testimony  in  the 
cause.  The  defendants  themselves  are  aware 
that  this  finding  comported  with  the  evidence, 
and  have  accordingly  directed  their  principal 
attack  against  the  testimony  itself  for  they 
say,  2.  That  Mumford  was  the  plaintiff's  wit- 
ness, and  therefore  could  not  be  discredited  by 
him.  Whether  this  gentleman  be  regarded  as 
the  witness  of  the  one  or  the  other,  party,  is 
not  very  material  in  deciding  this  cause ;  he 
had  been  examined  out  of  court,  at  the  in- 
stance of  the  defendants,  and  cross-examined 
by  the  plaintiff,  who  produced  his  deposition 
on  the  trial.  Perhaps  the  best  general  rule  in 
such  cases  would  be  to  consider  the  witness, 
if  his  deposition  be  read,  as  belonging  to  the 
party  on  whose  application  he  was  examined, 
without  any  regard  to  the  person  who  may 
finally  make  use  of  it.  But,  without  deciding 
this  point,  we  think  nothing  was  done  by  the 
plaintiff  to  discredit  Mumford,  even  if  he  had 
been  his  witness.  It  is  not  every  mistake 

1.— Murdock  v.  Potts  was  cited.    See  the  observa- 
tions on  that  case,  1  Lex  Mer.  Amer.,  330. 
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which  a  witness  may  make,  when  speaking 
Tom  memory,  that  will  discredit  him,  and  it 
would  be  a  strange  rule,  indeed,  that  a  party 
producing  a  witness  should  not  be  permitted, 
even  by  the  witness  himself,  to  correct  a  mis- 
ake  which  he  may  have  committed.  Nothing 
more  was  done  here ;  Mumford  had  sworn 
hat  from  certain  papers  the  destination  of  the 
:argo,  according  to  his  recollection,  appear  to 
be  for  the  Havana  ;  after  this,  there  could  be 
no  impropriety  in  showing  him  the  papers  to 
which  he  alluded,  or  any  other  to  refresh  his 
memory  and  to  enable  him  to  correct  his  error, 
f  he  had  made  one.  This  was  no  imputation 
on  his  character  ;  it  neither  rendered  him  in- 
"amous  nor  unworthy  of  credit  as  to  the  other 
joint  to  which  he  had  deposed  ;  it  discovered 
n  the  witness  a  laudable  promptitude  to  rectify 
a  mistake  into  which  an  imperfect  recollection 
lad  betrayed  him,  and  thus  added  to,  rather 
than  detracted  from,  the  weight  of  his  testi- 
mony. 3.  The  exhibits  B  and  C  being  only 
copies,  should  not,  it  is  said,  have  been  pro- 
duced. If  no  allusion  had  been  made  to  these 
papers  by  Mumford,  they  could  not  have  been 
jroduced  to  show  the  real  object  of  this  voy- 
ige ;  but  he  had  already  testified  that  he  had 
made  out  certain  claims  against  the  Spanish 
government  *for  the  Catharine  and  [*132 
icr  cargo,  which  stated  the  vessel  to  be  bound 
directly  for  the  West  Indies  :  these  papers,  he 
added,  were  lodged  in  the  Consulate  office  at 
Barcelona.  Having  sworn  thus  far  from 
memory,  the  plaintiff  had  a  right  to  refresh  his 
recollection,  by  showing  him  copies  of  the 
claims  referred  to  ;  on  inspection,  he  might 
probably  be  able  to  determine  whether  they  were 
true  copies  or  not,  and  certainly  if  he  believed 
them  true,  they  would  furnish  better  evidence 
of  what  the  originals  contained  than  any  parol 
account  of  their  contents,  which  was  the  only 
way  in  which  the  defendants  had  attempted  to 
prove  them.  There  is  no  reason  to  say  the 
originals  were  in  the  plaintiff's  possession. 
They  remained  in  a  public  office  in  Spain  ;  and 
this  kind  of  inferior  proof  was  rendered  proper 
by  the  defendants'  own  conduct.  They  had 
not  only  examined  the  witness  as  to  the  con- 
tents of  these  papers,  but  gave  the  plaintiff 
every  reason  to  believe  that  nothing  would  be 
required  of  him  but  proof  that  the  property 
was  American.  4.  The  abandonment,  it  is 
said,  was  too  late.  The  Catharine  was  seized 
in  September,  1800,  and  not  abandoned  until 
fifteen  months  thereafter.  It  has  already  been 
decided  by  this  court,  in  Earl  v.  Shaw,  that 
an  abandonment  may  be  made  at  any  time  after 
the  accident,  provided,  at  the  date  of  the 
abandonment,  the  loss  still  continues  total. 
This  being  the  case  here,  the  abandonment  was 
in  season.  5.  It  is  contended  that  Mr.  Mum- 
ford  was  mistaken  or  surprised  on  his  cross- 
examination,  and  that,  therefore,  a  new  trial  ' 
should  be  had.  For  this  surprise,  his  affidavit 
is  produced,  taken  nine  months  after  the  trial, 
in  which  he  states  that  the  captions  of  the  ex- 
hibits B  and  C  were  not  shown  to  him,  to  the 
best  of  his  knowledge  and  belief,  and  endeavors 
to  explain  why  they  were  made  as  they  appear, 
to  wit,  to  prevent  endangering  the  insurance. 
This  explanation  comes  too  late ;  a  witness 
under  examination  may  explain  and  correct 
himself,  but  it  will  be  dangerous  and  improper 
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to  receive  any  elucidation  from  him  after  the 
trial,  and  especially  after  the  lapse  of  so  many 
months  ;  besides,  the  defendants  were  apprised 
of  his  deposition  long  before  the  trial,  and  are 
without  excuse  for  not  calling  on  him  then  to 
make  such  explanations  as  might  be  deemed 
133*]  important.  6.  But  *there  has  been  a 
discovery  of  new  evidence,  and  for  that  reason 
there  should  be  another  trial.  It  is  said  that 
if  a  new  trial  be  granted,  there  are  two  wit- 
nesses, who  were  not  known  to  the  defendants 
at  the  time  of  the  trial,  who  can  testify  as  to 
the  destination  of  the  Catharine.  This  was 
the  fact  principally  controverted  on  the  for- 
mer trial,  and  we  are  now  applied  to  for  an- 
otner,  merely  because  all  the  witnesses  who 
knew  something  of  the  matter  have  not  been 
examined.1  Every  one  must  preceive  the  in- 
convenience and  delay  which  will  arise  from 
granting  new  trials  upon  the  discovery  of  new 
testimony,  or  other  witnesses  to  the  same  fact. 
It  often  happens  that  neither  party  knows  all 
the  persons  who  may  be  acquainted  with  some 
of  the  circumstances  relating  to  the  point  in 
controversy  ;  if  a  suggestion,  then,  of  the  pres- 
ent kind  be  listened  to,  a  second,  if  not  a  third 
and  a  fourth  trial  may  always  be  had.  There 
may  be  many  persons  yet  unknown  to  the  de- 
fendants who  may  be  material  witnesses  in 
this  cause,  and  this  may  continue  to  be  the  case 
after  a  dozen  trials.  Cases  may  occur  in  which, 
if  great  doubts  exist,  as  the  first  decision,  it 
may  be  proper,  on  the  discovery  of  further 
witnesses,  even  to  the  same  fact,  to  open  the 
cause  for  a  second  discussion  ;  but  this  is  not 
one  of  them.  The  principal  fact  here  was 
clearly  proved,  and  if  Lewis  and  Byrnes  had 
both  been  examined,  it  is  very  uncertain 
whether  the  result  would  not  have  been  the 
same.  7.  The  last  reason  assigned  for  a  new 
trial  is,  that  a  juror  was  challenged  in  the  ab- 
sence from  court  of  the  defendants'  counsel, 
and  in  consequence  of  such  challenge  did  not 
serve.  It  appears  that  the  defendants'  counsel 
was  in  court  when  the  trial  of  the  cause  was 
moved  for  and  brought  on  ;  if  he  afterwards 
left  it,  it  was  his  own  fault.  In  contemplation 
of  law,  he  was  so  far  present  during  the  whole 
trial  that  no  motion  by  the  adverse  counsel, 
after  he  had  once  appeared,  could  be  regarded 
as  ex-parte.  He  had  a  right  to  make  his  chal- 
lenges to  the  jurors,  without  inquiring 
whether  the  other  counsel  was  in  court  or  in 
the  hall.  On  the  challenge  itself  it  is  unneces- 
sary to  decide  ;  it  may  well  be  doubted,  how- 
ever, if  it  were  not  a  good  one  to  the  favor  ; 
underwriters  can  hardly  be  proper  jurors,  in 
cases  in  which  persons  pursuing  the  same  busi- 
ness are  parties.  Jurors  should  be  oinni  ex- 

1. — It  is  no  ground  for  the  court  to  grant  a  new 
trial,  that  a  witness  called  to  prove  a  certain  fact 
was  rejected  on  a  supposed  ground  of  incompetency, 
where  another  witness  who  was  called  established 
the  same  fact,  and  the  defense  proceeded  on  a 
collateral  point  on  which  the  verdict  turned.  Ed- 
wards v.  Evans  (3  East,  451),  confirmed  in  Smith  v. 
Brush  et  al.  (8  Johns.  Rep.,  84),  where  the  court  say, 
"it  is  against  the  general  rule  to  grant  a  new  trial, 
merely  for  the  discovery  of  cumulative  facts  and 
circumstances,  relating  to  the  same  matter  which 
was  principally  controverted  upon  the  former 
trial.  Though  the  fact  be  new,  if  it  would  have 
no  influence  in  drawing  a  different  conclusion,  on  a 
point  in  evidence,  a  new  trial  will  equally  be  re- 
fused. The  King  v.  Teal  et  al.,  11  East,  311 ;  see 
Halsey  v.  Watson,  1  Caines'  Rep.,  25  n. 
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cej)tione  majores.  The  *judgment  of  [*134t 
the  court  is,  that  the  defendants  take  nothing 
by  their  motion,  and  that  the  rule  to  show 
cause  why  there  should  not  be  a  new  trial,  be 
discharged  with  costs. 

New  tried  denied. 

N.  B.  In  another  action  on  the  freight  of  the 
same  vessel,  under  the  same  facts,  there  was  a 
demurrer  to  the  evidence  on  which  the  question 
was  raised,  whether  a  demurrer  to  evidence 
confesses  all  the  facts  which  a  jury  might 
infer  ?  But  the  court  avoided  a  decision  on 
this  point,  saying  there  was  enough  to  warrant 
the  verdict  or  the  jury.  Spencer,  J. ,  however, 
declared  he  considered  the  demurrer  confessed 
everything  a  jury  might  infer.  That  he 
founded  his  opinion  on  the  case  of  Cocksedge 
and  Fanshaw,  in  Doug.,  119,  and  a  similar 
decision  in  the  Livingston  causes,  in  our  own 
Court  of  Errors. 

Cited  In— 8  Johns.,  86;  9  Johns.,  184;  15  Johns., 
213 ;  19  Johns,,  122 ;  5  Wend.,  121 ;  10  Wend.,  294 ;  21 
Wend.,  192 ;  6  How.  Pr.,  295 ;  12  Abb.  Pr.,  138 ;  Hemp., 
259;  ISum.,  476;  3  Wood.  &  M.,  214. 
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DAY  v.  WILBER,  q.  t. 

1.  Justices'  Court — Ten  Pound  Act — Warrant — 
Irregularity  in  Issuing  of,  Waited  by  Plead- 
ing. 2.  Id. — Id. — Defect  in,  Cured  by  Plead- 
ing. 3.  Variance — Declaration  and  Process — 
Cured  by  Pleading.  4.  First  Venire  Lost — 
Second  Venire.  5.  Court  Continued  from 
Day  to  Day.  6.  Return  to  Certiorari — Pre- 
sumption. 7.  Legal  Oath  not  Administered  by 
Justice — Fatal  on  Error — Amended  Return* 

If  a  return  to  a  certiorari  to  a  justice  state  a  war- 
rant to  have  issued  in  pursuance  of  the  act,  and  the 
defendant  has  appeared  and  pleaded,  it  is  a  waiver 
of  the  irregularity,  if  any,  and  the  court  will  intend 
the  warrant  properly  issued. 

The  act  to  redress  disorders  by  common  informers 
does  not  apply  to  proceedings  under  the  Ten  Pound 
Act. 

Defects  in  a  warrant  are  cured  by  appearing  and 
pleading  the  general  issue. 

Variance  in  the  declaration  from  the  process  is 
cured  by  pleading  in  chief. 

A  warrant  may  be  in  the  name  of  an  individual, 
and  the  declaration  qui  tarn  on  behalf  of  himself  and 
others. 

A  first  venire  lost  or  mislaid  is  good  reason  for  a 
justice  to  issue  another. 

If  a  defendant  requests  a  second  venire  to  be  issued 
when  the  first  is  not  returned,  he  cannot  assign  it 
for  error. 

A  justice  may  continue  his  court  from  day  to  day. 

When  a  return  states  that  the  jury  heard  the 
proofs  and  allegations  of  the  parties,  the  court  will 
intend  they  were  present. 

If  it  appear  from  the  record,  on  a  return  to  a  cer- 
tiorari, that  the  justice  did  not  administer  the  oath 
prescribed  by  law,  it  is  fatal  on  error,  but  the  justice 
need  not  return  the  form  administered. 

On  affidavit  of  a  clerical  mistake,  a  justice's  return 
allowed  to  be  amended  after  errors  assigned,  argu- 
ment and  judgment  thereon. 

Citations— 1  Rev.  Laws,  490,  600 ;  Wool  v.  Bevil, 
July,  1801 ;  Young  v.  Canada,  Jan'y,  1802 ;  Callinan 
v.  Jillson,  Oct.,  1801;  Wright  v.  Anthony,  Jan'y, 
1802;  Carna  v.  Penfleld,  Jan'y,  1802;  Cowp.,  425; 
Doug.,  134 ;  1  H.  Bl.,  238. 

TN  error,  on  a  certiorari  to  a  justice's  court, 

JL  upon  a  conviction  under  the  Ten  Pound 
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Act,  for  selling  spirituous  liquors  without  a 
license.  The  plaintiff  assigned  twenty  errors, 
but  relied  principally  on  the  following  :  1st. 
That  there  was  no  indorsement  on  the  war- 
rant, either  of  the  name  of  the  plaintiff,  or  the 
title  of  the  statute  on  which  the  process  was 
issued.  2d.  That  in  the  process  or  warrant 
issued  on  the  plaint,  there  was  no  plea  men- 
tioned, nor  that  the  defendant  owed  the  plaint- 
iff and  the  overseers  of  the  poor  any  money 
and  detained  it  from  them.  3d.  That  the 
plaintiff  and  defendant  being  freeholders,  the 
process  was  by  warrant,  and  not  by  summons. 
4.  That  the  declaration  was  in  the  name  of  the 
plaintiff  and  the  overseers  of  the  poor,  when 
the  process  was  in  the  name  of  the  plaintiff 
only.  5.  That  the  justice  refused,  on  a  motion 
made,  to  quash  the  proceedings.  6.  That 
before  the  jury  process  was  returned,  another 
was  issued.  7.  That  the  justice  opened  the 
court  on  the  2d  day  of  June,  and  continued  it 
open  till  the  third,  before  he  tried  the  cause. 
8.  That  the  justice  swore  the  constable  "to 
attend  the  said  jury,  and  to  the  utmost  of  his 
ability  to  keep  that  Jury  together  until  they 
had  agreed  upon  their  verdict,"  whereas,  by 
the  law  of  the  land,  he  ought  to  have  sworn 
the  constable  to  keep  them  "in  some  private 
135*]  and  convenient  *place,  without  meat 
or  drink,  except  water,  and  not  to  suffer  any- 
one to  speak  to  them,  nor  to  speak  to  them 
himself,  unless  by  order  of  the  justice,  or  to 
ask  them  whether  they  have  agreed  on  their 
verdict  until  they  have  agreed  on  their  ver- 
dict." 

KENT,  Ch.  J.  I  shall  consider  the  causes 
alleged  for  error  in  the  order  in  which  they 
naturally  arise.  1.  It  is  alleged  that  the  direc- 
tions of  the  act,  commonly  called  the  Ten 
Pound  Act,  have  not  been  observed,  as  the 
first  process  was  bv  warrant,  and  not  by  sum- 
mons. The  act  directs  that  the  justice,  on 
application  under  the  act,  shall  issue  a  sum- 
mons, or 'warrant,  as  the  case  may  require; 
that  the  process  against  freeholders  and  inhab- 
itants having  families,  shall  be  by  summons, 
unless  the  plaintiff  shall  prove  on  oath  that  he 
is  in  danger  of  losing  his  demand,  or  that  he 
believes  the  defendant  will  depart  the  country, 
or  unless  the  plaintiff  be  non-resident,  &c. 
The  return  states  that  the  plaintiff  below 
prayed  process  by  warrant,  and  that  the  jus- 
tice thereupon,  and  in  pursuance  of  the  act, 
issued  his  warrant ;  that  the  defendant  was 
brought  in  on  the  warrant,  and  the  plaintiff 
declared,  and  the  defendant  joined  issue 
thereon,  and  prayed  an  adjournment,  which 
was  granted,  and  on  the  day  to  which  ad- 
journed the  parties  again  appeared,  and  then 
the  defendant  objected  that  the  warrant  did 
not  issue  in  conformity  to  the  act  regulating 
informations.  As  the  defendant,  therefore, 
acquiesced  in  the  process,  and  never  objected 
to  it  because  it  was  a  warrant,  and  it  being 
stated  to  be  issued  in  pursuance  of  the  act,  we 
are  to  intend  it  was  duly  issued,  or  if  not  so, 
the  irregularity  was  waived  by  the  defendant. 
2.  It  is  alleged  that  the  suit,  being  for  a  penalty 
given  by  the  16th  section  of  the  Tavern  Act  (1 
Rev.  Laws,  490),  ought  to  have  followed  the 
directions  of  the  Act  passed  6th  February, 
1788,  to  redress  disorders  by  common  inform- 
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ers,  which  requires  the  name  of  the  plaintiff 
and  the  title  of  the  act  to  be  indorsed.  Pro- 
ceedings under  the  Ten  Pound  Act  are  to  be 
regulated  entirely  by  that  act ;  and  the  act 
relative  to  common  informers  does  not  apply 
to  these  proceedings.  The  terms  of  it  are 
altogether  inapplicable.  It  supposes  a  process 
to  be  issued  by  a  clerk,  and  says  that  the  like 
process  shall  be  awarded  as  in  an  action  of 
trespass  at  common  law.  3.  The  warrant  is 
alleged  not  to  state  a  plea,  *or  cause  of  [*136 
action  to  which  the  defendant  is  to  answer, 
and  that  it  is  stated  that  the  defendant  is  to 
answer  to  the  people,  whereas  the  Ten  Pound 
Act  says  that  justices  shall  not  have  cog- 
nizance of  any  cause  wherein  the  people  are 
concerned.  'The  defects  in  the  warrant,  what- 
ever they  may  be,  are  cured  by  the  general 
plea  of  the  defendant.  He  has  waived  all  these 
defects  since  he  pleaded  the  general  issue,  and 
afterwards  made  no  other  objection  to  the 
warrant  than  that  it  did  not  conform  to  the 
act  relative  to  common  informers,  and  which 
act,  as  I  have  already  observed,  did  not,  and 
could  not,  apply.  We  have  decided,  in  the 
cases  of  Wool  and  Bevil  (July  Term,  1801),  and 
of  Young  and  Canada  (January  Term,  1802), 
that  a  defective  venire  was  cured,  if  the  party 
made  no  objection  at  the  time,  but  went  on  to 
trial ;  and  there  is  equal,  if  not  stronger  rea- 
son, why  a  like  conduct  should  cure  a  defect- 
ive process,  the  only  object  of  which  was  to 
bring  the  party  into  court.  But  I  consider  the 
process  as  good.  It  states  the  ground  of  action 
specifically,  and  that  the  plaintiff  was  the 
complainant  upon  oath,  and  that  the  defend- 
ant was  to  be  brought  in  to  answer  to  the 
complaint  of  the  plaintiff,  and  does  not  allege 
that  he  was  to  answer  to  the  people.  4.  It  is 
alleged  that  the  declaration  varies  in  substance 
from  the  process.  The  proper  answer  to  this 
is,  that  the  defendant,  by  not  pleading  that 
variance,  but  pleading  in  chief,  has  waived  it, 
and  so  this  court  has  frequently  decided  in 
like  cases.  But  it  is  not  true,  in  fact,  that 
there  is  any  substantial  variance.  The  dec- 
larations only  unfolds  more  at  large  the  same 
charge,  which  is  briefly  stated  in  the  process, 
to  wit,  the  retailing  of  spirituous  liquors 
without  a  permit.  5.  Another  objection  is, 
that  the  justice  overruled  the  motion  to  quash 
the  proceedings,  or,  as  the  record  says,  to 
abate  the  warrant.  The  answer  to  this  has 
already  sufficiently  been  given,  since  the  only 
reason  assigned  why  it  should  be  abated  was, 
that  the  process  did  not  conform  to  the  act  for 
regulating  informations.  6.  It  is  next  ob- 
jected, that  the  venire  is  defective  ;  but  as  the 
venire  was  issued  at  the  instance  and  upon  the 
prayer  of  the  defendant,  it  does  not  lie  with 
him  to  allege  error  in  it.  This  point  was 
decided  by  this  court  in  the  case  of  (JaUinan  v. 
Jillson  (October  Term,  1801),  and  it  has  fre- 
quently been  so  decided  in  other  cases  ;  nor  do 
I  *conceive  it  to  have  been  illegal  for  [*137 
the  justice  to  have  issued  a  fresh  venire,  when 
the  first  venire  had  not  been  carried  into  effect, 
but  had  been  mislaid,  kept,  or  withheld  by 
the  defendant  himself,  to  whom  it  had  been 
delivered.  This  allegation  in  the  record  we 
are  to  take  for  truth,  and  it  became  indis- 
pensable, then,  that  a  new  venire  should  issue, 
or  the  act  of  the  defendant  might  have  totally 
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defeated  the  plaintiff's  action.  It  would  not 
have  been  legal,  I  apprehend,  for  the  justice 
to  have  proceeded  to  try  the  cause  without  a 
jury  after  the  prayer  of  the  defendant  for 
one*;  and  it  would  be  most  unjust  for  him  to 
avail  himself  of  his  own  laches,  or  act,  to 
injure  the  action  of  the  plaintiff.  I  am  of 
opinion,  therefore,  that  the  issuing  of  the  sec- 
ond venire  was  proper,  and  that  it  is  to  be  con- 
sidered as  the  process  of  the  defendant  below, 
and  that  no  objection  to  the  form  of  it  will  now 
lie  with  that  defendant.  7.  Another  objec- 
tion is,  that  the  court  was  continued  over  from 
the  2d  of  June,  when  the  first  venire  was  re- 
turnable, to  the  3d  of  June,  when  the  cause 
was  tried.  If  the  court  was  opened  on  the 
3d  of  June,  as  we  must  intend,  and  the  delay 
created  by  the  defendant  in  summoning  the 
jury  rendered  it  requisite  to  keep  the  court 
open  till  the  next  day,  there  was  no  error  in 
that  proceeding.  It  became  necessary,  and  the 
parties  were  bound  to  take  notice  of  it,  and 
attend  accordingly.  There  is  nothing  in  the 
law  to  prohibit  a  justice  from  continuing  his 
court  from  one  day  to  the  next  when  the  exi- 
gencies of  the  case  require  it.  If  the  defend- 
ant neglected,  or  refused,  to  attend,  the  justice 
was  authorized  to  proceed  in  the  trial  without 
him  ;  but  we  are  rather  to  intend  that  the  par- 
ties were  present  at  the  trial,  for  the  record 
states  that  the  jury  did  hear  the  proofs  and 
allegations  then  and  there  made  and  exhibited. 
However,  it  is  immaterial,  in  respect  to  the 
objection,  whether  the  defendant  was  or  was 
not  present.  8.  The  last  error  alleged,  and 
which  requires  notice,  is,  that  the  constable 
was  not  sworn  according  to  law  to  keep 
the  jury.  The  act  gives  a  precise  form  of 
oath  in  this  case,  and  the  return  states  that 
after  the  jury  had  heard  the  proofs  and  alle- 
gations, the  constable  was  sworn  to  attend 
them,  and  to  the  utmost  of  his  ability  to  keep 
them  together,  in  some  private  and  convenient 
place,  until  they  had  agreed  upon  their  ver- 
138*]  diet.  *The  return  does  not  state  any 
further  as  to  the  oath,  nor  are  there  any  nega- 
tive words  ..excluding  the  inference  that  the 
whole  oath  was  administered  in  the  form  pre- 
scribed. As  far  as  the  oath  is  stated  it  is  cor- 
rect, and  in.  my  opinion,  we  must  intend  the 
whole  oath  was  duly  administered.  This  in- 
tendment  is,  in  many  respects,  reasonable  ;  for, 
in  the  first  place,  there  was  no  objection  stated 
at  the  time,  by  either  party,  to  the  form  of  the 
oath  ;  and  setting  forth  the  words  of  the  oath 
was  an  act  of  supererogation  in  the  justice,  as 
it  formed  no  part  of  the  record  and  process 
before  him.  The  form  of  the  oath  to  the 
witnesses  is  equally  prescribed  by  the  act,  and 
yet  the  form  is  never  or  rarely  set  forth  in  the 
return  to  a  certioi'ari,  nor  is  it  ever  required. 
The  record  does  not  set  forth  the  oath  stated 
as  given  in  haec  verba.  It  does  not  pretend 
to  give  the  exact  form  of  the  one  administered. 
If  the  oath  as  far  as  stated  had  varied  from 
the  act,  it  might  have  altered  the  case ;  but 
pursuing  it  as  far  as  stated,  and  not  being 
Averred  to  have  been  all  the  oath  that  was 
administered,  we  are  bound  to  conclnde  the 
•constable  was  legally  sworn.  It  has  been 
established  by  several  decisions  in  this  court 
that  we  should  liberally  intend  in  favor  of  the 
legality  of  justices'  proceedings.  Thus  in  the 
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case  of  Wright  v.  Anthony  (January  Term, 
1802),  we  said  we  would  intend  an  issue  joim  <1. 
if  the  parties  went  to  trial  on  the  merits  ;  and 
in  the  case  of  Carna  v.  Penjield,  at  the  same 
term,  the  jury,  it  appeared,  had  found  eight 
cents  for  the  defendant  on  a  plea  of  payment, 
and  we  intended  a  set-off  to  help  it  out.  These 
decisions  are  in  conformity  to  the  intent  and 
spirit  of  the  act,  which  declares,  p.  500,  th.-it 
we  shall  "give  judgment  according  as  the  very 
right  of  the  case  shall  appear,  without  regard- 
ing any  imperfection,  omission,  or  defect,  in 
the  proceedings  in  the  court  below  in  mere 
matters  of  form."  I  cannot  but  think  that 
reversing  a  justice's  judgment,  because  part 
only  of  the  constable's  oath  is  inserted  in  the 
record,  would  be  a  decision  at  once  new  and 
rigorous  ;  especially,  when  none  of  it  need  be 
inserted  :  when  there  are  no  words  negativing 
the  idea  that  the  whole  form  was  administered  ; 
when  no  objection  was  taken,  at  the  time,  by 
the  parties ;  when  we  are  bound  to  overlook 
all  defects  of  form,  and  decide  on  the  very 
right  of  the  case ;  and  when,  in  manv 
*other  instances,  we  have  liberally  [*13d 
intended  in  support  of  their  judgments. 

THOMPSON,  J.,  concurred  in  the  above  opin- 
ion in  all  points. 

LIVINGSTON,  SPENCER  and  TOMPKINS,  Jus- 
tices, in  all  except  as  to  the  constable's  oath ;  on 
that  point  they  conceived  the  error  fatal,  and 
therefore  ordered  judgment  of  reversal. 

Judgment  reversed. 

Mr.  Gold,  the  next  day,  on  an  affidavit,  stat- 
ing that  the  manner  in  which  the  oath  was  set 
forth  in  the  record  arose  from  a  clerical  error  in 
copying,  moved,  on  the  authorities  of  Cowp., 
425,'  Doug.,  134,2  and  1  H.  Black.,  238,8 
to  amend  the  return.  THE  COURT  was  pleased 
to  order  that  the  entry  of  judgment  should  be 
stayed  until  further  order,  and  that  the  justice 
have  leave  till  the  first  of  day  May  of  next  term 
to  amend  his  return,  so  far  as  relates  to  the 
form  of  the  said  oath. 

Motion  granted. 

Cited  in— 3  Caines,  141 ;  5  Johns..  29;  7  Johns.,  199 ; 
8  Johns.,  460 ;  12  Johns.,  286 ;  13  Johns.,  250 ;  19  Johns., 
384 ;  1  Cow.,  88 ;  3  Hill,  327 ;  26  N.  Y.,  421 ;  1  Sand.,  21. 


BETHUNE  AND  SMITH. 

v. 
NEILSON  AND  BUNKER. 

Policy — Adjustment  of  Claim  between    Broker 
and  Assured — Assent  necessary. 

Tf  an  assured  bo  indebted  to  his  broker,  and  srive 
him  a  policy  to  effect  an  adjustment,  which  he  does, 
and  he  thereon  debits  the  insurer  with  the  amount, 
and  carries  the  same  to  the  credit  of  the  assured,  it 
is  not  payment  to  him,  unless  he  assent. 

THIS  was  an  action  to  recover  the  amount  of 
an  adjustment  on  a  policy  of  insurance. 

l.—Varelst&  Smith  v.  Rafael. 
2.— Skutt  v.  Woodward. 
3.— The  Kinsr  v.  Lvme  Rejris. 
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The  instrument  was  thus  indorsed:  "Adjusted 
a  loss  of  ninety-eight  per  cent,  payable  in  30 
•days,  which  the  brokers  are  requested  to  charge 
to  our  respective  accounts,  and  cancel  this 
policy. 

YORK,  2d  January,  1802." 


On  the  trial,  one  Gordon,  the  broker  who 
•  effected  the  policy,  testified  that  the  adjustment 
was  in  the  usual  form.  That  in  New  York, 
the  customary  mode  of  transacting  business 
with  insurance  brokers  is  as  follows:  The 
broker  receives  the  premium,  and  is  in  all 
cases  debtor  to  the  underwriter  for  its  amount, 
which  is  considered  as  due  after  three  months, 
when  the  broker  is  liable  to  be  called  upon  by 
the  underwritten  for  payment  of  any  losses  that 
have  happened.  These  he  settles  if  he  has 
money  in  hand  (which  is  generally  the  case), 
but  notwithstanding  the  adjustment,  the  assur- 
ed would  not  be  entitled  to  call  upon  the  broker 
for  the  loss  until  the  expiration  of  the  thirty 
days,  nor  would  the  broker  consider  himself 
then  liable  to  pay  unless  he  had  money  of  the 
underwriter's  in  hand.  Between  the  broker 
and  underwriter  the  entry  of  an  adjustment 
1  4O*]  *to  the  debit  of  the  latter,  and  carried 
to  the  credit  of  an  assured,  would,  according 
to  the  conception  of  the  witness,  be  conclusive 
on  the  insurer  ;  and  if  the  broker,  at  the  time 
of  making  the  entry  has  money  of  the  under- 
writer in  hand,  the  broker  would  be  considered 
bound  to  pay  at  the  end  of  thirty  days.  But 
though  this  is  the  case,  yet  if  the  broker  held 
a  note  due  from  the  assured,  the  witness 
did  not  imagine  the  assured  could  have  used 
the  credit  given  by  the  adjustment  or  entry  by 
way  of  set-off  ;  had  it  however,  instead  of  a 
note,  been  an  agreement  in  practice,  then  the 
witness  thought  the  set-off  would  be  admitted. 
The  brokers  receive  from  the  underwriters  a 
commission  of  five  per  cent,  upon  the  prem- 
iums, and  also  a  commission  from  the  under- 
written upon  adjustments.  But  when  there 
have  been  doubts  of  the  solvency  of  the  broker, 
there  have  been  frequent  instances  of  the  as- 
sured's  adjusting  and  collecting  the  loss  due 
•on  his  own  policy.  With  this  routine  the 
plaintiffs  were  acquainted,  as  they  formerly 
had  been  insurance  brokers. 

It  was  further  in  evidence,  that  the  plaintiffs 
delivered  to  Munro,  the  deceased  partner  of 
Gordon,  the  policy  in  question,  for  the  pur- 
pose of  procuring  an  adjustment,  which  he 
accomplished  on  the  day,  and  in  the  words  be- 
fore set  forth.  That  on  the  6th  January, 
Munro  &  Gordon  charged  the  defendants,  and 
credited  the  plaintiff^,  with  the  amount  of  the 
loss.  That  at  this  time,  more  than  the  loss  thus 
adjusted  was  due  to  Munro  &  Gordon,  by  the 
plaintiffs,  who  nevertheless  were  under  respon- 
sibilities for  them.  That  on  the  9th  of  January 
Munro  &  Gordon  failed,  and  on  the  llth  the 
plaintiffs  called  on  the  insolvents  for  their. 
policy,  and  afterwards  became  liable  on  their 
responsibilities,  and  so  were  at  the  time  of  ac- 
tion brought  to  an  amount  beyond  the  sum  in 
question.  That  the  defendants  were,  at  the 
date  of  the  adjustment,  and  still  are,  creditors 
of  the  bankrupts  for  a  sum  exceeding  the 
amount  of  the  loss.  It  was  further  testified 
by  Gordon  that  he  supposed  the  plaintiffs  in- 
formed of  the  adjustment  at  the  time  when 
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made,  but  did  not  know  that  they  were  ac- 
quainted with  the  entry  in  the  broker's  books. 

Upon  these  facts  a  verdict  was  taken  for  the 
plaintiffs  for  the  amount  of  the  adjustment 
and  interest,  subject  to  *the  opinion  of  [*141 
the  court,  whether  it  should  stand  or  judgment 
be  entered  for  the  defendants. 

In  the  case  the  following  paper  was  a  part, 
and  referred  to  an  argument. 

NEW  YORK,  April  20th,  1800. 
We  the  subscribers,  underwriters  in  the  city 
of  New  York,  do  agree  to  abide  by,  and  con- 
form to,  the  following  rules  for  transacting 
business  with  the  insurance  brokers,  from  the 
1st  of  May  next  ensuing. 

1.  All  losses  shall  be  paid  in  thirty  days  after 
a  proof  thereof  is   made  and    presented,   of 
which  proof  the  underwriter  shall  be  the  sole 
judge,  so  far  as  concerns  the  settlement  with 
the  broker. 

2.  The  broker  who  may  be  indebted  to  the 
underwriter,  at  the  time  proof  of  loss  is  admit- 
ted, shall  strike  the  balance  due  from  him, 
ninety  days  prior  thereto,  which  balance  shall 
go  towards  the  payment  of  the  loss  adjusted, 
and  the  residue,  or  full  sum  when  no  account 
shall  exist,  shall  be  paid  by  the  underwriter,in 
a  note  at  thirty  days. 

3.  The  account  with  the  brokers  shall   be 
settled  and  balanced  half  yearly,  viz.,  on  the 
first  day  of  May  and  the  first  day  of  November; 
and  the  underwriter  shall  have  a  right  to  de- 
mand the  balance  due  to  him,  in  a  note  payable 
in  ninety  days,  subject  only  to  a  deduction  of 
two  per  cent. 

4.  All  balances  which  shall  be  left  on  the 
first  of  May,  by  the  underwriters,  in  the  hands 
of  the  brokers,  shall  be  applied  to  the  payment 
of  any  loss  that  may  afterwards  accrue  agree- 
ably and  consonant  to  rule  2. 

Mr.  Hamilton,  for  the  plaintiffs.  The  ques- 
tion is,  whether  there  has  been  a  payment  of  the 
loss  adjusted.  This  there  cannot  have  been. 
The  utmost  that  can  be  shown  is,  that  the  bro- 
ker made  a  discount  from  what  the  assured 
owed  him.  But  discount  is  no  payment;  and  as 
payment  here  was,  by  the  words  of  the  adjust- 
ment, not  to  be  made  till  thirty  days,  it  is, 
perhaps,  not  consistent  with  good  faith  that  it 
should  be  urged  ;  for  prior  to  that  period  the 
broker  was  not  at  liberty  to  pay.  Before  that 
time  the  plaintiffs  revoked  the  authority  given 
to  the  broker,  who  is  the  mutual  agent  of  both 
parties,  and  this  they  might  have  done  accord- 
ing to  the  usual  practice  in  cases  of  insolvency. 
Where  a  person  is  a  kind  of  middle  man,  or 
an  agent  in  *some  degree  from  neces-  [*142 
sity,  his  acts  cannot  operate  to  the  injury  of 
either  party. 

By  adverting  to  the  subsidiary  facts  stated 
in  the  agreeement,  made  a  part  of  the  case,  it 
will  appear  that  though  in  fact  there  might 
have  been  a  debt  due  from  the  broker  to  the 
defendants  when  the  adjustment  was  settled, 
still  it  does  not  appear  to  have  been  such  a 
debt  as  would  constitute  money  in  the  broker's 
hands. 

For  this  purpose,  it  must  have  been  a  balance 
accrued  and  struck  three  months  previous  to 
the  2d  January,  1802,  even  then  the  broker  was 
not  bound  to  pay  till  thirty  days  after.  The 
entry  in  the  broker's  books  was  a  mere  mode 
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of  his  keeping  accounts  ;  for  it  appears  from 
Gordon's  testimony  it  did  not  give  the  assured 
any  right  of  set-off  against  a  note  in  the  hands 
of  the  brokers.  There  is  no  case  exactly  like 
this  in  the  books,  but  from  Marshall,  208,  it 
appears  the  English  practice  is  like  ours.  If 
there  is  no  superior  legal  right  in  the  defend- 
ants, they  ought  not  to  prevail  :  for  though 
the  event  must,  from  the  bankruptcy  of  the 
brokers,  throw  a  loss  on  some  one,  the  equity 
of  the  plaintiffs  is  equal  to  that  of  the  de 
fendants. 

Messrs.  Hanson  and  Pendleton,  contra.  This 
question  must  be  decided,  not  on  cases,  but  on 
the  principles  of  cases,  and  will  rest  on  the 
course  of  proceedings  and  the  intention  of  the 
parties.  The  plaintiffs  had  been  insurance 
brokers  and  apprised  of  the  mode  of  doing 
business  between  persons  of  that  description. 
With  this  knowledge  the  policy  is  put  in  the 
hands  of  Munro  &  Gordon  to  adjust  and  col- 
lect. At  the  time  when  it  was  made  the  brokers 
must  have  had  money  in  their  hands  belonging 
to  the  defendants,  on  a  balance  struck  accord- 
ing to  the  agreement,  for  had  it  not  been  on 
such  a  balance,  due  ninety  days  before,  the 
underwriter,  according  to  the  words  of  the 
words  of  the  contract  with  the  brokers,  would 
have  given  his  note  at  thirty  days.  This  shows 
the  brokers  were  considered  as  the  paymasters 
of  the  plaintiffs,  for  they  knew  of  the  adjust- 
ment, and,  had  they  looked  to  the  underwriter, 
would  have  have  asked  for  his  note.  The  as- 
sured knew  they  owed  money  to  the  broker, 
and  the  transaction  bespeaks  their  consent 
that  the  loss  should  go  to.  their  credit.  The 
equity  of  the  parties,  it  would  seem,  is  not 
equal ;  the  entry  of  the  debit  being,  according 
143*]  *to  Gordon,  conclusive  orf  the  under- 
writer, and  the  credit  not  binding  on  the 
underwritten.  This  looks  like  a  sympathy  for 
the  friendly  liabilities  of  the  plaintiffs,  become 
certain  to  be  incurred  only  after  the  bankruptcy 
of  Munro  &  Gordon,  till  when  the  policy  and 
adjustment  remained  quietly  in  their  hands. 
Though  the  assured  might  not  have  been  able 
to  enforce  payment  till  the  end  of  thirty  days, 
yet,  as  the  brokers  had  money  of  the  defend- 
ants in  hand,  there  was  nothing  to  prevent  his 
paying,  and  the  plaintiffs'  receiving.  The 
credit  passed  to  the  insured  is  a  proof  of  their 
consent  that  it  should  be  so  ;  there  is  no  evi- 
dence that  they  did  not  know  it,  and  the  pre- 
sumption is  strong  that  they  did.  The  delivery 
of  the  policy  to  the  brokers  was  an  authority 
to  adjust,  and  though  this  authority  was  revo- 
cable at  first,  it  ceased  to  be  so  when  a  third 
person  had  acted  upon  the  strength  of  it,  and 
paid  money  over  as  the  defendants  have  done  ; 
for  they  are  concluded  by  the  entry  in  the 
broker's  books.  The  charge  of  commissions 
to  each  party  evinces  the  transaction  consum- 
mated by  an  actual  payment  from  one  man, 
carried  to  the  credit  of  another.  Even  at  the 
end  of  thirty  days  after  the  adjustment,  the 
plaintiffs  are  not  said  not  to  have  been  indebted 
to  the  brokers.  Besides,  the  policy  was  to  be 
cancelled. 

Mr.  Hamilton,  in  reply.  The  general  ac- 
quaintance with  the  broker's  mode  of  doing 
business  does  not  affect  the  plaintiffs  with 
knowledge  of  this  particular  transaction.  He 
could  not  have  known  there  was  money  in  the 
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broker's  hands  on  a  balance  struck  ninety  days 
before.  It  is  not  even  plain  that  the  adjust 
ment  was  communicated,  still  less  that  the 
entry  to  his  credit  was  known,  for  it  was  not 
given  till  the  sixth,  whereas  the  adjustment 
was  on  the  second,  so  that  notice  of  the  adjust- 
ment could  not  be  notice  of  the  crediting.  The 
indorsement  only  led  the  assured  to  imagine 
himself  secure  or  his  money  at  the  end  of  thirty 
days.  Till  then,  therefore,  the  act  was  not 
consummated, the  policy  liable  to  be  taken  back, 
and  the  power  to  receive  the  loss  necessarily 
revoked.  The  argument  from  not  demanding 
the  note  is  begging  the  question,  for  it  sup- 
poses a  knowledge  of  the  credit  given.  Till 
the  end  of  thirty  days,  the  broker  had  no  right 
over  the  defendants'  funds,  and  therefore 
*no  appropriation  before  that  period  [*144 
could  legally  be  made.  The  entry,  therefore, 
must  have  been  conditional,  and  before  ii< 
completion,  the  policy  was  withdrawn.  Can- 
celling it  was  only  for  the  purpose  of  giving  an 
action  on  the  adjustment.  When  this  is  made 
the  old  contract  on  the  instrument  dies,  and  a 
new  one  arises.  Though  even  then  it  might  be 
retained  for  any  lien,  as  that  would  attach  on 
the  adjustment  growing  out  of  the  insurance. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court: 

The  insurance  brokers  having  become  in- 
solvent, and  being  indebted  both  to  the  plaint- 
iffs and  defendants,  in  a  sum  exceeding  the 
amount  now  in  question,  a  dead  loss  must  be 
sustained  either  by  the  assured  or  by  the  un- 
derwriter. Both  parties  are,  therefore,  excus- 
able in  claiming  the  benefit  of  any  strict  prin- 
ciples of  law,  applicable  to  the  case,  that  may 
operate  in  their  favor.  The  determination  of 
this  question  will  depend  on  the  relation  in 
which  the  brokers  may  be  considered  as  stand- 
ing towards  the  respective  parties.  The 
agreement  between  the  underwriters  and 
brokers,  as  to  the  manner  of  transacting  busi- 
ness, can  no  way  affect  the  rights  of  the  as- 
sured. The  underwriters  constitute  the  brokers 
their  agents  to  receive  premiums ;  and  the 
brokers  agree,  at  the  expiration  of  three- 
months,  to  apply  such  premiums  towards  the 
payment  of  losses  for  which  the  underwriters 
become  liable.  The  underwriters  may,  there- 
fore, be  considered  as  looking  to  the  brokers  for 
the  premiums.  There  does  not,  however,  ap- 
pear to  be  any  general  agreement, or  understand- 
ing, between  the  brokers  and  assured  that  the 
latter  are  to  look  to  the  former  for  losses. 
Every  case  must,  therefore,  depend  on  its  own 
circumstances.  As  a  general  rule,  the  under- 
writer, and  not  the  broker,  must  be  considered 
as  debtor  for  the  loss.  The  manner  in  which 
the  brokers  kept  their  accounts  was  conform- 
able to  the  agreement  between  them  and  the 
underwriters  ;  but  this  ought  not  to  affect 
.third  Dersons.  As  between  the  brokers  and 
the  defendants,  it  may  be  considered  as  a  pay- 
ment of  the  loss  by  the  latter  to  the  former,  but 
not  as  a  payment  to  the  assured,  without  their 
assent  to  such  arrangement.  No  such  assent 
appears — no  evidence  that  the  plaintiffs  knew 
of  the  entry  made  in  the  broker's  books.  But 
had  they  known  it,  we  suppose  it  would  not. 
affect  their  claim  against  the  defendants,  un- 
less they  directly,  *or  impliedly,  assent-  [*14o 
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ed  to  look  to  the  brokers,  and  not  to  the  under- 
writers, for  the  loss.  The  policy  being  put 
into  the  hands  of  the  brokers,  authorized  them 
to  make  the  adjustment,  and  had  it  remained 
in  their  hands  until  the  expiration  of  the  thirty 
days,  when,  according  to  the  terms  of  the  ad- 
justment, the  loss  was  made  payable,  it  might 
have  been  considered  as  an  implied  authority 
to  receive  the  money.  But  the  assured  took 
the  policy  out  of  the  hands  of  the  brokers 
long  before  the  expiration  of  the  thirty  days, 
and  thereby  revoked  all  the  authority  to  re- 
ceive payment  which  they  might  have  been  pre- 
sumed to  have  had.  The  defendant  cannot  be 
presumed  to  have  intended  to  make  payment 
until  the  expiration  of  the  thirty  days.  This 
entry  was  made  in  the  broker's  books  only  four 
days  after  the  adjustment ;  and  so  cannot  rea- 
sonably be  considered,  or  imagined,  as  a  pay- 
ment of  this  particular  demand,  but  only  f  of  the 
purpose  of  keeping  a  general  statement  of  ac- 
counts between  the  brokers  and  underwriters. 
We  cannot  discover  any  authority  given  by  the 
plaintiffs  to  the  brokers  to  receive  payment  of 
this  loss,  or  any  assent  or  agreement  by  the 
former  to  look  to  the  latter  for  payment,  and 
to  discharge  the  underwriters  from  their  liabil  • 
ity.  The  opinion  of  the  court  therefore  is, 
that  the  plaintiffs  have  judgment. 

LIVINGSTON,  J.  This  is  an  attempt  to  re- 
cover from  the  underwriters,  after  a  fair  set- 
tlement, and  what  I  deem  equivalent  to  a  pay- 
ment by  the  insurance  brokers,  merely  because 
the  latter  have  since  become  insolvent.1  The 
policy  was  delivered  for  settlement  by  the 
plaintiffs  to  Munro,  one  of  the  brokers  who 
effected  it.  He  thus  became  their  agent,  and 
a  receipt  of  the  money  by  him  would  have  dis- 
charged the  underwriters.  So,  also,  his  other 
acts  in  relation  to  this  business  must  be  bind- 
ing on  them.  The  first  thing  that  Munro 
does  is  to  obtain  from  the  underwriters  ' '  an 
adjustment,  payable  in  thirty  days,  which  the 
brokers  were  requested  to  charge  to  their  ac- 
count, and  to  cancel  the  policy."  This  was 
signed  by  the  defendants  on  the  2d  of  January 
1802.  We  have  no  right  to  believe  the  plaint- 
iff's ignorant  of  the  nature  of  this  adjustment. 
Munro  is  dead,  which  renders  proof  of  this 
fact  difficult.  But  from  their  having  been 
brokers  themselves,  and  from  the  relation  in 
which  they  stood  to  Munro  in  the  transaction, 
146*]  it  is  a  fair  and  natural  *presumption 
that  they  knew  of  this  adjustment  immediately. 
This  knowledge  would  amount  to  but  little 
short  of  a  consent  on  their  part  to  take  the 
brokers  as  paymasters,  if  they  were  in  funds, 
and  willing  to  become  so.  It  is  admitted  this 
was  the  case ;  for,  only  four  days  after,  the 
brokers  charged  the  defendants,  who  were 

1.— It  has  been  ruled  that  if  an  insurance  broker, 
living  at  a  distance  from  his  principal,  credit  him 
for  the  amount  of  a  loss  on  a  policy,  and  receive 
from  him  the  balance  of  his  account,  struck  upon 
the  allowance  of  such  credit,  the  broker  cannot, 
after  a  lapse  of  two  years,  recover  from  his  princi- 
pal the  amount  of  subscriptions  he  has,  from  the 
subsequent  insolvency  of  the  underwriters,  been 
unable  to  collect.  Jameson  v.  Swainstone,  2  Camp., 
546,  n.  So,  if  the  broker  himself  pay  the  loss.  Edgar 
v.  Bumstead,  1  Camp.,  411.  Where  a  broker  retains 
a  policy  in  his  hands,  he  is  bound  to  use  reasonable 
diligence  in  procuring'  payment  from  the  under- 
writers ;  if  he  do  not,  he  is  liable,  in  case  of  their 
insolvency.  Bousfleld  v.  Creswell,  2  Camp.,  545. 
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their  creditors,  and  credited  the  plaintiffs,  who 
were  their  debtors,  in  their  books,  with  the 
amount  of  this  loss.  This  anticipation  of  pay- 
ment might  have  been  at  the  broker's  peril, 
but  the  plaintiffs  had  no  right  to  complain, 
with  this  entry  it  is  not  certain  the  plaintiffs 
were  acquainted,  but  being  indebted  to  the 
brokers,  they  could  not  well  object  to  it ;  and 
it  is  more  than  probable  they  were  informed 
of  it  by  the  one  who  is  since  dead.  I  have 
chosen  to  consider  this  case  without  reference 
to  any  general  agreement  between  brokers  and 
underwriters,  because  I  think  there  is  suffi- 
cient evidence  that  the  plaintiffs  agreed  to  look 
to  the  broker,  without  any  future  recourse  on 
the  underwriters,  and  because  having  received 
payment  by  a  credit  with  the  brokers,  whose 
debtors  they  were,  it  would  be  unjust  to  sub- 
ject the  defendants  to  any  inconvenience  on 
account  of  the  subsequent  bankruptcy  of  those 
gentlemen.  I  think,  therefore,  there  should 
be  judgment  for  the  defendants. 

Judgment  for  tJie  plaintiffs. 
Cited  in— 2  Hall,  627. 


JACKSON,  on  the  Demise  of  ZIMMERMAN, 


ZIMMERMAN  ET  AL. 

1.  Devise — Specific  Quantity  of  Land — Descrip- 
tion by  Metes  and  Bounds  Altered  to  Include. 
2.  Devisee  not  Concluded  by  Erection  of  Fence. 

If  a  testator  devise  a  specific  quantity  of  land,  out 
of  a  larger  tract,  and  then  describe  the  courses  and 
distances  to  be  run,  if  by  stopping  at  one  of  the 
lines  mentioned,  the  devise  will  fall  short,  it  will  be 
held  that  the  line  was  mentioned  under  the  suppo- 
sition that  it  would  include  the  quantity  devised, 
and  the  devisee  will  be  entitled  to  have  it  run  out 
that  length. 

The  erecting  a  fence,  and  showing  it  as  a  boun- 
dary, does  not  conclude  the  person  so  doing,  if  at 
the  time  such  declarations  are  made  that  he  is  en- 
titled to  more. 

THIS  was  a  case  submitted  without  argu- 
ment. The  lessor's  father  gave  him  by 
will  sixty  acres  of  land,  being  part  of  a  larger 
lot,  and  then  described  the  tract  devised  by 
certain  courses  and  distances,  one  of  the  last  of 
which  was  south  six  degrees,  east  six  chains, 
or  thereabouts.  If  this  last  line  was  to  be 
only  six  chains  the  lessor  would  not  have  sixty 
acres,  but  by  extending  it  a  few  chains  he 
would  have  that  quantity.  Whether  this  line 
ought  to  be  so  extended,  as  with  the  other 
courses  to  include  sixty  acres,  was  the  ques- 
tion. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court: 

It  is  evidently  the  testator's  intention  to  give 
his  eldest  son,  the  lessor  of  the  plaintiff,  exactly 
sixty  acres  of  the  lot  from  which  they  are  to 
be  taken  ;  and  he,  no  doubt,  supposed  that  the 
courses  *and  distances  given  would  [*147 
have  included  that  quantity ;  but  he  seems  at 
the  same  time  to  have  been  aware  that  it  might 
not  be  the  case,  and  for  that  reason,  probably, 
makes  use  of  the  expression,  so  many  chains, 
or  thereabouts.  It  is  the  same  as  if  he  had 
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first  described  the  courses  and  distances,  and  i 
thru  slid,  that  this  line  should  be  six  chains,  ] 
or  so  long  as  to  include,  with  the  other  courses 
and  (INtam-e-..  sixty  acres.  In  this  way,  full 
effect  is  given  to  tile  devisor's  intentions,  with- 
out violating  any  rules  for  the  construction  of 
grants.  But  it  is  said  by  the  defendant  that 
the  lessor,  if  he  ever  had  a  title,  has  destroyed 
it  by  his  own  acts  ;  which  are  his  showing  a 
certain  line  as  the  division  line  between  him- 
self and  the  defendants,  and  erecting  a  fence 
thereon,  and  this  fence  he  showed  to  three 
witnesses,  but  to  two  of  them  he  declared 
"that  by  the  will,  he  ought  to  have  more  land." 
This  conduct  of  the  lessor  cannot  be  regarded 
as  a  relinquishment  of  his  rights,  which  so  far 
from  being  waived,  are  constantly  asserted  by 
him  ;  although  he  might  for  the  present  be  sat- 
isfied with  the  line  on  which  the  fence  was 
placed,  he  would  not  in  this  way  be  deprived 
of  lands,  to  which  he  might  show  a  title,  be- 
yond that  line  ;  or  even  if,  under  a  misconcep- 
tion of  his  rights,  he  had  considered  this  line 
a<  his  boundary,  it  did  not  prevent  his  extend- 
ing it  according  to  the  intent  of  the  testator, 
whenever  he  should  think  proper.  We  are  of 
opinion  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in-4  Wend.,  74;  16  Wend.,  311. 


BELDING 

«. 
PITKIN,  Executrix  of  PITKIN. 

Illegal    Contract  —  Action   on  Contract  to  Pay 
Over  half  Proceeds  —  Nomuit. 

An  action  will  not  lie  upon  a  contract  to  pay  over 
half  the  proceeds  of  an  illegal  contract,  though  the 
money  arising1  from  it  has  been  received  by  the 
•defendant.* 


was  an  action  of  assumpsit,  tried  be- 
JL  fore  the  Chief  Justice,  at  the  Columbia 
Circuit,  in  July,  1803.  The  declaration  con- 
tained the  common  money  counts,  and  a  count 
for  work,  labor  and  services,  under  which  it 
was  agreed  that  the  plaintiff  might  offer  evi- 
dence of  a  special  contract.  The  defendant's 
testator  was  possessed  of  a  grant  from  the 
Susquehanna  commissioners,  so  called,  for  a 
township  of  land  in  the  County  of  Luzerne, 
and  Commonwealth  of  Pennsylvania,  under 
the  Connecticut  title  only.  He  contracted 
with  the  plaintiff,  that  if  he  would  sell  this  for 
him,  he  would  give  for  so  selling  the  same 


the  one  half  of  *all  that  should  be  ob-  [*1 48 
tained  over  and  above  one  thousand  dollars. 
The  plaintiff  did  sell  the  townships  to  one 
Anthony  Maxwell,  and  took  his  m.ies  for  two 
thousand  five  hundred  dollars,  about  one 
thousand  MYen  hundred  and  fifty  dollars  of 
which  had  been  paid  to  the  testator.  The 
residue  was  not  paid  by  Maxwell  to  any  per- 
son. A  verdict  for  six  hundred  dollars  was 
taken  by  consent,  subject  to  the  opinion  of  the 
court  upon  this  question  :  whether  any  action 
could  be  maintained  to  recover  the  moiety  of 
the  profits  arising  from  the  sale  of  lauds  under 
the  Connecticut  title,  those  lands  being  situa- 
ted in,  and  claimed  by,  the  Commonwealth  of 
Pennsylvania  ? 

Mr.  Williams,  for  the  defendant.  The  trans- 
action was  illegal,  because  the  title  was  not 
an  object  of  legal  sale.  It  was  a  pretended 
title.  The  action  is  for  a  compensation  for 
doing  an  unlawful  act  ;  for  in  the  Susque- 
hanna causes  it  was  settled  that  sales  of  these 
titles  were  void.1 

Mr.  W.  Van  Ness,  contra.  The  parties  have 
consented  to  the  whole  of  the  transaction,  and 
have  actually  received  money  under  the  con- 
tract. To  whom  the  title  belongs  is  immate- 
rial. Though  the  contract  might  have  been 
void,  yet,  as  it  was  not  maltnn  in  se,  but  only 
a  malum  prohiMtum,  and  has  been  consum- 
mated, the  money  due  to  the  plaintiff  out  of 
the  consideration  actually  paid  may  be  re- 
covered. This  is  different  from  the  case  of 
enforcing  a  contract, 

Mr.  Wittiams,  in  reply.  Common  law  pro- 
visions declare  the  contract  null.  Though 
consummated,  it  will  not  interfere ;  but  the 
present  suit  is,  in  fact,  to  enforce  the  contract, 
and  make  us  pay  under  it,  though  contrary  to 
law.  The  principle  is,  that  courts  of  justice, 
in  cases  like  the  present,  will  not  aid  either 
party,  but  leave  them  where  they  are.  (1  Pow. 
on  Cont..  176.) 

THOMPSON,  ./.,  delivered  the  opinion  of  the 
court : 

We  think  the  plaintiff's  demand  cannot  be 
supported.  Although  the  case  is  somewhat 
obscurely  drawn,  we  assume,  as  facts  admitted, 
that  the  claim  possessed  by  the  testator  (Pitkin) 
to  the  township  of  land  in  Luzerne  County,  in 
Pennsylvania,  was  nothing  more  than  what  is 
usually  called  the  Connecticut  claim,  and  that 
there  was  an  adverse  possession  under  the 

1.— As  to  illegal  contracts,  &c.,  see  Story  on  Con- 
tracts, p.  105,  sec.,  165,  and  cases  cited. 


*  That  an  unlawful  transaction  should  ever,  in 
any  way,  become  the  legal  basis  of  an  action  at  law ; 
or,  in  other  words,  that  the  law  should  ever,  in  any 
manner,  lend  its  aid  to  enforce  claims  arising  out  of 


a  violation  of  its  own  principles,  strikes  the  mind, 
on  being  barely  stated,  as  repugnant  to  all  reason 
and  good  order.  The  judges  in  Westminster  Hall 
seem,  however,  to  have  been  in  some  degree  astute 


NOTE.— Illegal  contracts. 

The  general  doctrine  is  well  expressed  by  the 
maxim  ex  turpi  causa  won  oritur  actio.  This  gen- 
•eral  principle  is  fully  established.  See  Fivaz  v. 
Nicolls,  2  C.  B.,501 ;  Wetherell  v.  Jones,  3  B.  &  Ad., 
221 ;  Kussell  v.  De  Grand,  15  Mass.,  a5 ;  Wheeler  v. 
Russell,  17  Mass.,  281 ;  Shiffner  v.  Gordon,  12  East,  304 ; 
Ellsworth  v.  Mitchell,  31  Me.,  247;  Nurse  v.  Pope, 
13  Allen,  87 ;  Coburn  v.  Odell,  30  N.  H.  (10  Post.),  540. 

As  t<i  the  application  of  the  doctrine  to  contracts  re- 
garding the  sate  of  land  in  adverse  possession,  see 
Brinley  v.  Whiting.  5  Pick.,  ari3 ;  Edwards  v.  Park- 
hurst,  21  Vt.,  472;  Swett  v.  Poor,  11  Mass.,  549;  Laf- 
f erty  v.  Jelley,  22  Ind.,  471 ;  Burt  v.  Place,  6  Cow.,  431. 


See,  also,  Whitaker  v.  Cone,  2  Johns.  Cos.,  58; 
Jackson  v.  Todd,  'post.  183,  and  notes. 

Partu  paying  money  in  consideration  of  a  promise 
to  do  an  illegal  act  may,  before  the  act  is  done,  re- 
scind the  contract  and  recover  back  the  money. 
White  v.  Bank,  22  Pick.,  181 ;  Utica  Ins.  Co.  v.  Kip, 
8  Cowen,  20. 

See  Utica  Ins.  Co.  v.  Scott,  19  Johns.,  1 ;  Utica  Ins. 
Co.  v.  Bloodirood,  4  Wend.,  652 ;  Parker  v.  Roches- 
ter, 4  Johns.  Ch.,  330. 

In  the  case  of  an  executed  illegal  contract  the  law 
leaves  both  parties  as  they  are.    Foote  v.  Emerson, 
j  10  Vt,,  338  ;  Lubbock  v.  Potta,  7  East,  449 ;  Pepper  v. 
I  Haight,  20  Barb.,  429. 
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Pennsylvania  title  at  the  time  of  the  sale  made 
to  Maxwell.  In  this  we  are  warranted,  be- 
149*]cause  the  counsel  on  the  argument  *have 
so  considered  the  case.  Under  this  statement, 
the  sale  to  Maxwell  was  illegal,  and  would  fall 
under  the  denomination  of  maintenance.  This 
court  have  gone  the  length  of  saying  they  will 
judicially  recognize  the  situation  of  that  county, 
and  will  not  enforce  contracts  relative  to  the 
sale  of  the  Connecticut  claim.  If  the  sale  by 
Pitkin  would  have  been  illegal,  we  are  unable 
to  discover  how  it  could  be  legalized  by  his 
agent  or  broker.  It  is  too  salutary  and  well 
settled  a  principle  to  be  in  any  measure  in- 
fringed, that  courts  of  justice  ought  not  to 
assist  an  illegal  transactions  in  any  respect. 
To  sustain  the  present  action  would  be  in  some 
degree  ratifying,  countenancing  and  sanction- 
ing an  illegal  contract.  It  is  a  first  principle, 
and  not  to  be  touched,  that  a  contract,  in  order 
to  be  binding,  must  be  lawful.  Whenever  the 
consideration,  which  is  the  ground  of  the 
promise,  or  the  promise,  which  is  the  effect, 
or  consequence  of  the  consideration,  is  un- 
lawful, the  whole  contract  is  void.  In  the 
present  case,  the  object  and  consequence  of 
the  agreement  was  the  sale  of  the  pretended 
title.  This  being  illegal,  the  promise  to  divide 
the  spoil  was  of  course  illegal,  and  not  to  be 
enforced.  All  contracts  that  have  a  fraudu- 
lent object  in  view,  are  void,  both  at  law  and 
in  equity.  It  is  also  laid  down  by  Powell,  in 
his  Treatise  on  Contracts,  as  an  established 
principle,  that  all  contracts  are  void  that  are  j 
•of  an  unfair  nature  in  respect  to  their  influence  j 
on  third  persons,  although  otherwise  as  be-  j 
tween  the  parties  to  them ;  because  if  their  ! 
object  be  to  impose  on  third  persons,  the  parties 
to  them  cannot  have  remedy  at  law,  or  in 
equity,  for  they  are  immoral.  If  the  consider-  j 
ation"money  for  this  pretended  claim  had  been  j 
paid  to  the  plaintiff,  neither  a  court  of  law  or  j 
equity  would  have  aided  the  defendant  in  re- 
covering it  from  him.  This  is,  therefore,  a 
case  to  which  the  maxim  melior  eat  conditw  j 
possidentis  must  be  applied,  and  judgment  as  j 
in  case  of  nonsuit  entered. 


LIVINGSTON,  J.  I  cannot  concur  in  the 
judgment  which  has  been  just  delivered ; 
there  is  no  difference  among  us  as  to  the  gen- 
eral rule;  but,  in  my  opinion  the  facts  here  are 
not  such  as  to  call  for  its  application  to  this 
case.  The  defense  is  of  the  most  uncon- 
scientious  nature.  The  defendant  admits  he 
has  received  a  large  sum  for  the  plaintiff, 
*but  refuses  to  refund,  because  the  con-  [*  15O 
tract  on  which  it  was  paid,  although  for  his 
benefit,  and  made  at  his  instance,  was  illegal ; 
the  maxim  of  melior  est  conditio  possidentis  is 
too  well  settled  to  be  now  shaken,  although  it 
may  well  be  doubted  whether  it  was  originally 
intended  to  apply  to  anv  other  cases  than 
where  the  party  in  possession  was  regarded  as 
owner  of  the  property  until  a  better  title  was 
shown  in  another.  Thus  far  the  rule  is  salu- 
tary, inasmuch  as  it  gives  to  possession  a 
proper  value,  and  will  not  permit  its  being 
lightly  disturbed;  but  it  has  certainly  been  ex- 
tended to  other  cases,  and  if  the  contract  which 
forms  the  basis  of  this  demand  be  illegal,  or  if 
the  plaintiff  assisted  in  imposing  on  a  third 
person,  perhaps  he  ought  not  to  recover.  But 
from  nothing  in  this  case  can  it  be  inferred  that 
this  contract  was  illegal,  or  that  any  fraud  had 
been  practiced  on  Maxwell ;  it  is  altogether 
silent  as  to  the  laws  of  Pennsylvania,  where 
the  land  lies ;  and,  were  it  otherwise,  it  might 
be  a  question  how  far,  in  this  action,  we  could 
take  notice  of  them,  to  render  invalid  the  con- 
tract between  these  parties.  For  aught,  there- 
fore, that  appears,  nothing  has  been  done  con- 
trary to  the  laws  of  that  Commonwealth,  nor 
has  Maxwell  been  imposed  on.  He  may  at  the 
time  have  been  in  possession  of  the  lands 
under  Pennsylvania,  and  have  purchased  the 
Connecticut  claim,  as  was  lawful  for  him  to  do, 
to  quiet  his  title,  or  he  may  now  hold  the  land 
under  Pitkin.1  In  either  case  he  has  received 
value  for  the  money  he  paid,  and  cannot  be 
viewed  as  an  injured  person.  This  presump- 
tion is  confirmed  by  the  circumstance  of  his 
having  paid  so  large  a  proportion  of  the  notes 

1.— See  Jackson  v.  Todd,  p.  187,  post. 


in  supporting  actions  originating1  in  illegal  trans- 
actions. Thus,  it  has  been  said  that  where  the  ille- 
gal contract  is  executory,  money  paid  upon  it  may 
be  recovered  back,  ctiiter,  if  it  be  executed  (per 
Buller,  J.,  in  Lowry  v.  Bordieu,  Doug.,  470 ;  Tappen- 
•den  v.  Randall,  2.  Bos.  &  Pull.,  497) ;  and  that  where 
the  contract  is  only  indium  prohOritum,  and  not 
malum  in  se,  if  a  third  party  lend  money  to  pay  a 
loss  incurred  in  its  performance,  the  loan,  though 
with  notice,  is  a  good  consideration  to  support  an 
•action.  Faikney  v.  Reynous,  4  Burr.,  3069 :  Petrie 
v.  Hannay,  4  D.  &  E.,  418.  These  cases  are,  perhaps, 
very  questionable.  They  were  disapproved  of  by 
Lord  Thurlow  ;  and  in  Ef-parto  Mather  (3  Ves.  Jun., 
373)  Lord  Loughborough  says,  what  is  called  in  them 
a  consent,  "is  a  confederacy  to  break  a  positive 
law."  This  idea  of  his  lordship  is  in  unison  with  the 
cases  under  the  statute  prohibiting  the  sale  of  pub- 
lic offices  (5  &  6  Edw.  VI.,  ch.  16),  for,  though  it  be 
a  penal  law,  and,  according  to  the  rule  of  our  juris- 
prudence, not  to  be  extended  as  to  penalties  and 
punishments,  "  yet,  if  there  be  a  public  mischief, 
and  a  court  of  equity  "  (why  not  a  court  of  law 
also?)  "sees  private  contracts  made  to  elude  laws 
enacted  for  the  public  good,  it  ought  to  interfere." 
On  this  principle  of  Lord  Talbot's,  in  Law  v.  Law 
{Forrest,  141),  it  has  been  determined  that  an  action 
at  common  law  cannot  be  maintained  on  an  agree- 
ment to  allow  the  plaintiff  a  certain  share  in  the 
profits  of  an  office,  in  which  he  superannuated  him- 
self to  get  the  defendant  appointed.  Garf orth  v. 
Fearon,  I  H.  B1..327. 
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Independently  of  the  inferences  to  be  drawn  from 
the  last  determination,  the  diversity  sanctioned  by 
i  the  cases  of  Faikney  v.  Reynous,  and  Petrie  v. 
j  Hannay,  have  received  a  very  severe  shock  by  the 
'•  decisions  in  Steers  v.  Lashley  (6  D.  &  E.,  61),  and 
i  Aubert  v.  Maze  (2  Bos.  &  Pull.,  371);    the  former 
j  having  settled  that  a  bill  drawn  by  an  agent,  in  ille- 
gal transactions,  on  his  principal,  for  the  amount  of 
money  paid  on  his  account  in  settling  those  transac- 
j  tions,  cannot  be  recovered  on  by  a  third  person  tak- 
i  ing  it  with  knowledge  of  the  consideration  ;  and  the 
!  latter,  that  money  paid  by  an  associate  in  a  prohib- 
I  ited  trade,  on  account  of  losses  sustained  in  it,  cannot 
be  recovered  from  the  other,  even  under  an  award 
made  by  the  arbitrator,  to  whom  the  sottlement 
of  that  balance,  and  other  things,  were  referred. 

In  order  to  take  an  action  out  of  the  baneful  effect 

|  of  an  illegal  consideration,  the  English  adjudications 

j  have  made  this  further  distinction,  that  when  the 

I  suit  is  against  a  third  person,  who  has  received 

!  money  under  an  unlawful  agreement  between  two 

others,  it  shall  not  lie  with  him  to  sot  up  its  illegality 

j  (Farmer  v.  Russell,  1  Bos.  &  Pull.,  29ti» :  therefore, 

i  an  insurance  broker,  who  has  received  upon  an  ille- 

!  gal  policy  the  amount  of  the  loss,  cannot  make  the 

vice  of  the  contract  his  defense.    Tenant  v.  Elliot,  1 

Bos.  &  Pull.,  3.    Lord  Kenyon,  however,  in  Sullivan 

i  v.  Graves  (Park,  8,  and  1  Selw.  JV.  P.,  57),  determined 

that  in  an  action  by  a  partner  in  illegal  insurances 

who  had  paid  the  whole  of  the  losses,  against  a 

broker  who  had  received  on  the  plaintiff's  account 

half  the  amount  from  the  other  partner,  the  defend- 
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which  he  gave.  It  not  appearing,  then,  that 
the  contract  between  Pitkin  and  Maxwell  is 
illegal,  nor  that  the  latter  has  been  deceived,  or 
defrauded,  and  the  defense  being  of  a  kind  not 
entitled  to  much  countenance,  I  think  the 
plaintiff  should  have  judgment. 

Judgment  of  nonsuit. 

Distinguished-^  Wall.,  79. 

Cited  in— 5  Johns,  334;  20  Johns..  397;  43  N.  Y., 
278;  4  Legr.  Obs.,  265;  11  Bank  Reg.,  175. 


R.  AND  H.  STEWART  v.  EDEN. 

1.  Assumpsit — Consideration —  Withdrawing 
Note  from  Bank  —  Protest.  2.  Note — Col- 
lateral Security  for  Judgment — Usury  in 
Original  Suit  no  Defense. 

Taking  a  note  out  of  the  bank,  where  it  has  been 
lodged  for  collection,  is  a  sufficient  consideration  to 
support  assumpsit  against  a  third  person,  though  the 
note  be  afterwards  protested  for  nonpayment. 

A  note  given  as  a  collateral  security  for  a  judg- 
ment recovered,  cannot  be  impeached  on  account  of 
usury  in  the  suit  on  which  the  judgment  was  ob- 
tained. 

Citations— 8  D.  &  E.,  390 ;  ElKs  v.  Warnes. 

A  SSUMPSIT  on  a  special  agreement  to  pay  a 
-fx  promissory  note  drawn  by  John  Pelletreau, 
in  favor  of  John  Wardell,  and  by  him  indorsed 
to  the  plaintiffs.  The  note,  on  the  promise  to 
pay  which  the  action  was  founded,  had  been 
151*]  *given  as  collateral  security  for  pay- 
ment of  an  unsatisfied  judgment,  obtained  on 
a  note  for  a  larger  amount,  of  which  the 
plaintiffs  were  bona  fide  holders,  made  to 
Charles  Brigden,  on  a  usurious  consideration. 
The  note  thus  given,  and  on  the  promise  to  pay 
which  the  present  action  was  founded,  had  been 
lodged  in  the  bank  for  collection.  On  the  day 
it  fell  due  the  defendant  wrote  to  the  plaintiffs, 
"that  if  they  thought  proper  to  oblige  him  by 
withdrawing  the  note  from  the  bank,  he  would 
hold  himself  responsible  to  them  to  settle  it  in 


some  satisfactory  way  by  the  Wednesday  fol- 
lowing ;  but,  as  the  note  was  lent  to  him,  or  for 
his  use,  unless  it  was  withdrawn,  he  could  not 
consider  himself  liable  for  its  payment."  In 
consequence  of  this  letter,  the  plaintiffs  did 
withdraw  the  note  from  the  bank,  made  a  due 
demand  on  the  maker,  gave  regular  notice  of 
nonpayment  to  the  indorser,  who  had  become 
a  bankrupt,  and  also  informed  the  defendant 
that  they  had  withdrawn  the  note  from  the 
bank,  pursuant  to  his  request,  and  looked  to 
him  for  payment.  On  these  facts,  a  case  was 
made  for  the  opinion  of  the  court. 

Mr.  Woods,  for  the  defendant.  I  make  three 
points:  1.  That  the  promise  was  without  con- 
sideration ;  2.  That  the  plaintiffs  did  not  com- 
ply with  the  request  on  which  it  was  founded  ; 
3.  That  the  usury  in  the  first  note,  on  which 
the  judgment  was  obtained,  affected  and 
destroyed  the  second,  so  that  a  promise  to  pay 
founded  on  such  a  basis  was  void.  The  first 
two  objections  speak  for  themselves  ;  it  could 
never  have  been  intended  that  the  note  was  to 
have  been  merely  withdrawn,  and  then  pro- 
tested. On  the  third,  the  case  of  Walton  and 
Shelly  is  decisive.1 

Mr.  Riker,  contra.  The  withdrawing  the 
note  from  the  bank,  on  account  of  preserving 
the  credit  of  the  parties,  was  all  that  was 
asked.  It  was  not  required  to  exonerate  the 
indorser.  Forbearance  is  a  good  consideration. 
(Mapes  v.  Sir  Isaac  Sidney,  Cro.  Jac. ,  683 ;  Cro. 
Car.,  241. )2  Wherever  there  is  a  moral  obli- 
gation to  pay,  it  is  sufficient  for  an  assumpsit, 
(Haices  et  ux.  v.  Sounders,  Cowp.,  294,  per 
Lord  Mansfield.)  As  to  the  usury,  it  is  settled 
that  though  a  usurious  note  be  void  in  the 
hands  of  a  bona  fide  *holder,  yet  a  [*152 
new  security  given  to  such  a  person,  for  the 

1.— 1  D.  &  E.,  289.  A  bond  given  for  the  amount  of 
certain  notes ;  held,  that  in  an  action  on  the  bond, 
an  indorser  on  those  notes  could  not  be  called  to 
prove  they  were  given  on  a  usurious  consideration. 

2.— Cook  v.  Douse,  a  promise  to  forbear  for  a  little 
time,  held  good ;  but  in  Tolson  v.  Clerk,  a  promise 
to  forbear  for  some  time,  ruled  to  be  no  consider- 
ation, no  more  than  for  a  little  time.  Ibid.,  438. 


ant  might  avail  himself  of  the  unlawfulness  of  the 
transaction,  and  that  the  plaintiff  could  not  recover. 
Yet,  where  money  was  deposited  in  the  hands  of  the 
defendant,  as  a  stakeholder  upon  a  wager,  the  sub- 
ject matter  of  which  was  illegal,  and  notice  given 
not  to  pay  it  over  to  the  winner,  it  has  been  allowed 
to  be  recovered  by  the  party  who  made  the  deposit. 
Cotton  v.  Thurland,  5  D.  &  E.,  405 ;  Lacaussade  v. 
White,  7  D.  &  E.,  as  explained  in  8  D.  &  E.,  575.  But 
after  a  party  to  a  wager  against  law  has  lost  his  bet, 
and  the  stakeholder  has  paid  it  over,  either  by  the 
direction  or  assent  of  the  plaintiff  who  staked  the 
money,  he  cannot  recover  it  even  from  the  winner. 
Howson  v.  Hancock,  8  D.  &  E.,  575.  So,  if  property 
be  left  in  the  hands  of  a  party  to  an  illegal  bet,  to 
become  his  if  he  win  it,  an  action  for  its  value  can- 
not be  maintained  against  him  after  the  bet  is  lost. 
M'Cullum  v.  Gourlay,  8  Johns.  Rep.,  146.  Yet,  such 
winner  will  not  be  allowed  to  recover  against  a 
stakeholder  of  an  illegal  bet,  even  upon  his  account- 
able receipt,  though  notice  not  to  pav  over  do  not 
appear  to  nave  been  given  (Bunn  v.  Riker,  4  Johns. 
Rep.,  528) ;  and  Hoffman,  Recorder  of  New  York, 
has  ruled  that  although  a  stakeholder  pay  over  to 
the  winner  of  an  illegal  bet,  in  violation  of  the  notice 
not  so  to  do,  an  action  cannot  be  maintained  against 
him  by  the  person  making  the  deposit.  Bushman 


v.  Cashman,  1  Esp.  Dig.,  part  1,  Amer.  edit.,  by 
Gould,  25. 

Where  a  statute  is  made  to  protect  a  particular 
class  of  persons  by  avoiding  the  contracts  they  enter 
into  with  others,  as  the  English  statutes  against 
lottery  insurances  and  usury,  for  the  premiums 
paid  in  the  one  case,  and  the  excess  of  interest  in  the 
other,  an  action  may  be  maintained  (Jacques  v. 
Golijrhtly,  2  Bl.  Rep.,  1073 ;  Jacques  v.  Withy,  1  H. 

j  BL,  65;  Bosanquet  v.  Dashwood,  Cas.  temp.  Talb., 
38);  aliter,  where  the  parties  are  in  pan'  delicto,  by 
each  being  of  that  class  against  whom  the  statute  is 
directed.  Clark  v.  Shee,  Cowp.,  197 ;  Browning  v. 

I  Morris,  Cowp.,  790. 

The  principle  of  the  decision  in  the  text  has  been 
acknowledged  in  Barnard  v.  Crane  (1  Tyler,  467. 
See  also  Maybia  v.  Coulon,  4  Dall.,298;  Hannay  v. 
Eves,  3  Crunch,  242 ;  2  Fonb.,  6,  n. 

Amidst  this  multiplicity  of  decisions,  not  alto- 
gether consistent,  those  of  Hoffman  and  Lord  Ken- 
yon  seem  most  consonant  to  the  purity  of  law. 
It  might,  perhaps,  have  been  well  if  the  courts  had 
laid  down  the  broad  rule,  that  for  money  due,  paid, 
lent,  or  received,  on  an  illegal  contract,  or  for  any 
other  claim  arising  out  of  one,  by  or  against  parties, 
privies;  or  any  third  persons,  a  suit  cannot  be  main- 
tained either  at  law  or  equity. 


NOTE.— Usury—  Effect  of  judgment. 

To  the  same  effect  as  the  above  case  of  Stewart  v. 
Eden.  See  Cromwell  v.  Delapeaine,  5  N.  Y.  Leg. 
Obs.,  228. 

Compare  Thompson  v.  Berry,  3  Johns.  Ch.,  395 ; 
364 


Berry  v.  Thompson.  17  Johns.,  436 ;  Bartholomew  v. 
Yaw,  9  Paige,  165 ;  Tuthill  v.  Davis,  20  Johns.,  285 ; 
Vilas  v.  Jones,  1  N.  Y.,  274 ;  Jackson  v.  Dominick,  14 
Johns.,  435;  Kent  v.  Walton,  7  Wend.,  256 ;  Dunning 
v.  Merrill,  1  Clark,  252;  Toole  v.  Cook,  16  How.  Pr.,  142. 
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usurious  note,  is  good.     (Cuthbert  v.  Haley,  8 
D.  &E.,  390.) 

Mr.  Woods,  in  reply.  If  the  original  con- 
sideration is  bad,  a  new  security  cannot  make 
it  good.  A  void  consideration  cannot  be  con- 
Urmed  :  the  first  note  was  void,  nothing,  there- 
fore, can  set  it  up. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court. 

We  are  satisfied  there  is  no  ground  for  the 
last  objection,  arising  out  of  the  original  usury. 
The  cases  of  Ellis  \.  Warnes,  and  Outfibert  v. 
Haley  are  decisive  authorities  for  the  plaintiffs. 
The  only  questions  are,  whether  here  was  a 
.sufficient  consideration  for  the  promise,  and 
whether  the  plaintiffs  did  withdraw  the  note 
agreeably  to  the  intent,  and  according^  to  the 
condition  of  the  promise.  It  is  stated  in  the 
defendant's  letter  to  the  plaintiffs  that  the  note 
-was  lent  to  him,  or  for  his  use.  By  this,  I 
understand  him  to  say,  that  he  was  exclusively 
benefited  by  the  money  or  credit  raised  by  the 
original  note,  for  to  secure  the  payment  of 
which  the  one  in  question  was  given.  He  was, 
therefore,  the  cestui  que  trust,  the  real  debtor 
who  stood  behind  the  parties  to  the  transaction 
in  their  responsibility  to  the  plaintiffs.  He  was 
bound  to  indemnify  them  for  the  sum  the 
plaintiffs  should  recover ;  and  if,  instead  of 
payment  through  the  medium  of  a  third  per- 
son, he  came  forward  to  assume  directly  the 
•debt  to  the  plaintiffs,  he  did  no  more  than 
what  he  was  under  an  equitable  obligation  to 
do.  This  is  the  only  true  and  intelligible  con- 
struction of  the  language  in  his  letter,  and  the 
moral  obligation  he  was  under  was  a  sufficient 
consideration  for  his  promise.  The  condition 
that  he  annexed  to  his  promise  was  literally 
complied  with.  The  note  was  withdrawn  from 
the  bank,  and  that  is  all  that  was  requiste  to  bind 
him,  considering  he  was  under  the  equitable 
obligation  I  have  stated.  We  are  not  to  look 
for  the  consideration  of  the  promise,  from  the 
act  of  withdrawing  the  note.  That,  perhaps, 
would  not  alone  have  created  one,  though  con- 
sidering the  course  of  business  and  credit  at 
the  bank,  the  dishonor  of  a  note,  placed  under 
the  agency  of  the  bank  for  collection,  was  a 
matter  of  real  and  serious  consequence  to  the 
•credit  of  the  party,  and  much  more  so  than  if 
it  had  happened  without  the  purview  of  the 
153*]  bank.  *We  think  it,  however,  suffi- 
cient for  us  to  look  only  to  the  literal  fulfillment 
of  the  condition  annexed  to  the  promise,  since 
we  perceive  a  valid  consideration  for  the  as- 
sumption without  reference  to  that  condition. 
We  are  of  opinion,  therefore,  that  the  plaint- 
iffs are  entitled  to  recover.1 

Judgment  for  the  plaintiffs. 

Cited  in— 14  Johns.,  381 :  24  Wend.,  99;  3  Sand.,  ch. 
335  ;  7  Bos.,  460. 

1. — In  a  suit  on  a  bond  to  indemnify  the  obligee 
for  his  liability  as  maker  of  a  promissory  note  held 
by  a  third  person,  and  to  pay  off  such  note,  the  de- 
fendant cannot  set  up  usury  in  the  note.  Churchill 
v.  Hunt,  3  Denio,  321.  Where  a  usurious  note  had 
been  transferred  for  a  valuable  consideration,  and 
a  new  note  given  to  an  insolvent  holder,  held  not  to 
be  void.  Kent  v.  Walton,  7  Wend.,  256.  A  judgment 
in  the  hands  of  a  bona  fide  assignee  is  not  affected 
by  usury  between  the  original  parties.  Wardell  v. 
Eden,  2  J.  C.,  158 ;  S.  C.,  1  J.  R.,  531,  note. 
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Note  of  Agent  of  Insured  —  Indorser  —  Pi'emium 
—  Payment  of  Amount  to  Agent  by  Assured  — 
Assignment  of  Policy  —  Action  Against  In- 
dorser not  Maintainable  —  Usury. 

If  the  agent  of  an  insured  give  his  own  note  with 
an  indorser  for  the  amount  of  the  premium  on  a 
policy,  and  the  assured  pay  to  the  agent  the  amount, 
deducting  one  per  cent,  per  month  for  the  time  it 
has  to  run,  and  after  this  assign  the  policy,  the  as- 
signee, after  settling  a  total  loss  with  the  insurer, 
and  paying  the  amount  of  the  note  thereout,  cannot 
maintain  an  action  on  the  money  counts  against  the 
indorser,  nor  is  the  note  impeachable  on  the  score 
of  usury.  *  t 

THIS  was  an  action  of  assumpsit  on  the 
usual  money  counts. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  on  the  follow- 
ing facts  : 

Joseph  Coulon,  being  owner  of  goods  ship- 
ped on  board  the  ship  Little  Martha,  on  a  voy- 
age from  Charleston  to  St.  Sebastini,  made  ap- 
plication to  Ralph  B.  Forbes,  his  agent  at 
New  York,  to  effect  insurance  thereon.  The 
terms  being  agreed  on,  Joseph  Coulon,  with- 
out the  knowledge  of  the  defendants,  paid  to 
Forbes  the  amount  of  the  premium,  deducting 
therefrom  at  the  rate  of  one  per  cent,  per 
month  for  the  time  of  credit  given  by  the  in- 
surer for  the  premium,  and  the  insurance  was 
accordingly  effected  by  Forbes,  who,  instead 
of  paying  the  premium  in  cash,  gave  his  note 
for  the  amount,  dated  6th  October;  1800,  pay- 
able nine  months  after  date,  and  indorsed  by 
the  defendant  in  these  words:  "Pay  the 
Manhattan  Company  for  the  Columbia  Insur- 
ance Company."  This  indorsement  was  made 
for  the  accommodation  of  Forbes  gratuitously, 
and  with  a  knowledge  in  the  defendants  of  the 
use  intended  to  be  made  of  the  note,  in  secur- 
ing the  premium,  and  also  without  any  knowl- 
edge on  the  part  of  the  plaintiff.  The  policy 
was  afterwards  assigned  by  Joseph  Coulon  to 

*To  create  usury,  there  must  be  a  loan  and  for- 
bearance. The  percentage  taken  in  the  text  was 
not  forbearing,  but  for  making  an  anticipated  pay- 
ment. Therefore,  taking  fifteen  per  cent,  for  pay- 
ing an  acceptance  before  due,  is  not  usury.  Bar- 
clay v.  Walmsley,  4  East,  55. 

tThree  things  are  necessary  to  create  usury:  a  loan, 
taking  more  than  lawful  interest,  a  corrupt  agree- 
ment. Bank  of  Utica  v.  Wager,  2  Cow..  712;  Bank 
of  Utica  v.  Srnalley,  2  Cow.,  770.  See  the  cases  as  to 
what  constitutes  usury  in  New  York  Digest,  Vol. 
IV.,  p.  1332,  et  seq. 


NOTE.—  Usury—  TTTiot  constitutes— Loan  necessary. 

"  To  determine  whether  a  contract  is  usurious  we 
must  inquire,  1.  Whether  the  subject  of  a  contract 
is  a  loan.  2.  Whether  more  than  lawful  interest  has 
been  received  or  taken;  and  3.  Whether  it  is  the 
effect  of  a  corrupt  agreement."  Bank  of  Utica  v. 
Wager,  2  Cow.,  763.  Aff'd,  8  Cow.,  398. 

Purchase  hy  a  party  with  his  own  means  and  for  his 
own  benefit  of  a  demand  held  by  another,  though  at 
request  of  debtor,  does  not  constitute  a  loan  within 
the  intent  of  the  usury  law.  Crane  v.  Price,  35  N.  Y., 
494.  See,  also,  Brooks  v.  A  very,  4  X.  Y.,  225. 

See,  further,  as  to  what  constitutes  a  loan  within 
the  usury  laws,  Stockwell  v.  Holmes,  33  X.  Y.,  53 ; 
Smith  v.  Marvin,  27  X.  Y.,  137  :  Spain  v.  Hamilton,  1 
Wall.,  604 ;  Dry  Dock  Bank  v.  Am.  Life  Ins.  Co.,  3 
N.  Y.,  344. 

305 


153 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


the  plaintiff.  A  loss  of  the  goods  insured  hap- 
pened, but  the  payment  of  it  being  contested, 
a  suit  was  instituted,  pending  which  the  note 
became  payable,  was  protested  for  nonpay- 
ment, and  due  notice  given  to  the  defendants. 
Forbes  was  discharged  under  the  bankrupt 
law. 

The  policy  contained  the  usual  clause,  that 
in  case  of  loss,  the  amount  of  the  note  for  the 
premium,  if  unpaid,  should  be  first  deducted. 
The  insurer  agreed  to  pay  the  loss,  but  retained 
the  amount  of  the  premium,  and  paid  to  the 
154*]  *plaintiff  the  balance.  The  attorney 
for  the  plaintiff  then  gave  the  insurers  a  re- 
ceipt in  these  words  :  "  Received,  1st  April, 
1802,  of  the  Columbian  Insurance  Company, 
$19,600,  in  full,  for  a  total  loss  on  $20,000, 
cargo,  &c.,  and  I  consent  that  the  policy  be 
cancelled."  The  note  given  for  the  premium 
was  then  delivered  by  the  insurers  to  the 
plaintiff,  with  this  receipt  :  "  Received  of 
the  plaintiff,  assignee  of  Joseph  Coulon,  being 
deducted  from  loss  of  cargo, "  &c. 

The  insurers  refusing  to  indorse  the  note  to 
the  plaintiff,  the  suit  was  brought  to  recover 
of  the  defendants  the  amount  of  the  note. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  sues  on  the  ground  of  being 
assignee  of  Joseph  Coulon's  policy,  and  we 
are  therefore  to  consider  the  case  as  if  Joseph 
Coulon  was  the  plaintiff.  If  Joseph  Coulon 
had  made  no  payment  to  Forbes,  there  would 
then  be  no  difficulty  in  the  case,  as  the  deduc- 
tion made  to  the  company  of  the  premium, 
would  have  been  what  Joseph  Coulon  was 
bound  to  do,  for  the  premium  was  his  proper 
debt.  We  do  not  think  that  the  payment  of 
Joseph  Coulon  to  Forbes  ought  to  alter  the 
case,  it  being  without  the  privity  or  knowledge 
of  the  defendants.  All  that  the  defendants  in- 
tend to  respond  for,  and  all  that  in  equity  they 
ought  to  be  answerable  for,  was  the  premium 
due  the  insurers ;  and  they,  knowing  the 
object  of  the  note,  were  presumed  to  know 
that  in  case  of  loss,  the  fund  coming  to  Joseph 
Coulon  would,  in  the  first  instance,  be  liable 
for  that  premium.  Here  was  with  them  a  fair 
calculation  of  eventual  safety  in  one  event, 
and,  under  that  calculation,  they  indorse  to 
accommodate  the  agent  of  Joseph.  They 
ought  not,  then,  in  justice,  to  be  put  in  a  worse 
situation  by  an  arrangement  between  Forbes 
and  Coulon,  to  which  they  were  strangers. 
As,  therefore,  the  suit  is  not  upon  the  note,  in 
which  as  indorsers  they  might  have  been 
held  to  strict  legal  obligation  by  their  indorse- 
ment, and  in  which  the  technical  rules  of  law 
would  have  prevailed,  but  as  they  are  sued  in 
a  form  of  action  in  which  the  broad  equity  of 
the  transaction  is  unfolded,  we  are  of  opinion 
they  ought  not  to  be  liable.  We  put  out  of 
view  the  payment  of  Joseph  Coulon  to  Forbes, 
155*]  and  consider  the  deduction  *of  the 
premium  as  a  payment  by  Forbes  of  his  pro- 
per debt,  and  which  was  a  satisfaction  of  the 
note.1 

Postea  to  the  defendant*. 

1.— See  Ely  v.  Hallett,  p.  58,  note,  and  cases  cited. 
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VANDERVOORT  ET  AL. 

v. 

P.  N.  SMITH,  President  of  the  Columbian 
Insurance  Company. 

1.  Policy  of  Insurance — Constniction — Evi- 
dence— Collateral  Papers.  2.  New  Trial — 
Newly  Discovered  Evidence — Must  Show 
When  Discovered.  3.  Copy,  Foreign  Ad- 
judication—  When  not  Prima  Facie  Evi- 
dence. 4.  Translations — Foreign  Language* 
—  Under  Oath.  5.  Admissions—  WJten  Con- 
clusive, 

Where  a  policy  is  clear,  certain,  and  unambiguous 
as  to  the  voyage  insured,  propositions  asking  the 
rate  of  insurance  for  another  voyage  cannot  be  re- 
sorted to  as  representations  to  show  the  voyage  in- 
sured was  meant  to  be  restricted  to  that  described 
in  the  proposition. 

An  application  for  a  new  trial  on  account  of  a 
discovery  of  testimony  must  show  it  to  have  been 
discovered  since  the  trial.  It  is  not  sufficient  to  say 
it  has  been  received  since,  for  its  not  having  been 
received  might  be  urged  as  a  reason  for  not  trying. 

A  copy  of  proceedings  in  a  foreign  tribunal,  cer- 
tified under  the  seal  at  arms  of  a  foreign  minister  of 
the  kingdom  in  which  the  tribunal  exists,  is  not 
even  prima  facie  evidence,  unless  it  be  made  appear 
such  minister  has  the  official  custody  of  such  pro- 
ceedings. 

All  transactions  from  foreign  languages  must  be 
on  oath  ;  one  by  a  consul  is  of  no  more  validity  than 
by  any  other  respectable  person. 

Admissions  in  a  case  are  conclusive  against  the 
party  making  them. 

Citations— 2  BL,  1249 ;  3  Wils.,275. 

A  SSUMPSIT  on  a  policy  of  insurance,  at  a 
-TL  premium  of  twenty-seven  and  one  half 
per  cent,  on  the  cargo  of  the  schooner  -Four 
Sisters,  "  at  and  from  New  York  to  two 
ports  on  the  coast  of  Brazil."  The  printed 
warranty  respecting  illicit  trade  was  obliter- 
ated,but  at  the  foot  of  the  instrument  the  follow- 
ing clause  was  written  :  "  It  is  warranted,  that 
the  said  vessel  shall  have  no  contraband  goods 
on  board;  that  the  assurers  take  all  risk  of  seiz- 
ure, for,  or  on  account  of,  any  illicit  or  pro- 
hibited trade,  except  risk  of  seizure  in  port, 
for,  or  on  account  of,  any  illicit  or  prohibited 
trade."  The  plaintiffs  claimed  a  total  loss, 
averring  it  to  be  in  consequence  of  seizure  off 
the  mouth  of  the  river  Para,  by  armed  vessels 
belonging  to  subjects  of  Portugal. 

At  the  trial,  the  subscription,  interest,  loss, 
due  abandonment,  and  seizure  by  the  Portu- 
guese, at  sea,  off  the  mouth  of  the  river  Ama- 
zon, were  admitted.  It  appeared  that  the  voy- 
age pursued  had  been  from  Rio  Janeiro,  on  the 
coast  of  Brazil,  to  Para,  on  the  same  coast, 
but  about  two  thousand  miles  north  of  Janeiro. 
The  testimony  of  John  Blagge  (who  was  the 
projector  of  the  expedition)  evinced  that  its 
object  was  to  go  to  Rio  Janeiro,  and  from 
thence  to  another  port  called  St.  Catharine's, 
not  more  than  a  few  hours'  sail  distant  from 
the  former.  But  this,  he  deposed,  was  not,  to 
his  knowledge,  ever  communicated  to  the  de- 


NOTE.— New  Trial— New  evidence. 

See  Halsey  v.  Watson,  1  Cai.,  24,  note:  Wilkie  v. 
Roosevelt,  3  Johns.  Cas.,  206,  note ;  People  v.  Olcott, 
2  Johns.  Cas.,  301.  note. 

Construction  of  policy.  See  N.  Y.  Ins.  Co.  v. 
Thomas,  3  Johns.  Cas.,  1,  note. 

WJiere  there  te  no  ambiguity  in  the  policy  parol  or 
other  evidence  is  unnecessary,  and  is  inadmissible. 
See  Jackson  v.  Bowen,  1  Cai.,  358,  note. 
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fendant  ;  who,  however,  on  his  part,    wished  > 
to  prove  that  it  was,  and  constituted  a  material ! 
representation,  on   which  the  policy  was  ef- 
fected.    For  this  purpose  he  showed  that  the  ' 
practice  of  the  Columbian  Insurance  Company 
was  to  oblige  the  underwritten,  on  all  occa- 
sions,  to  commit  to  paper  their  applications 
for  insurance,  to  which  written  answers  were 
returned.     That,  in  the  present  case,  the  fol- 
lowing communications  passed  between   the 
parties  :     1.    "  What  will  the  premium  be  on 

dollars,  cargo,  to  be  shipped  on  board  a 

good  and  fast  sailing  schooner,  with  an  expe- 
1.56*]  rienced  *captain,  at  and  from  this  to 
two  ports  on  the  coast  of  Brazil  (to  clear  for  the 
Falkland  Isles),  at  and  from  thence  back  again, 
and  what  will  be  the  outward  premium  only, 
the  insurance  to  be  against  all  risks  ?  JNew 
York,  6th  December,  1801.  M.  L.  Vander- 
voort  &  Co."  Answer.  "  Thirty-three  and  a 
half  per  cent,  out  and  home  ;  seventeen  and  a 
half  per  cent,  out  only."  2.  "  N.  B.  One  of 
the  ports  is  where  the  vessel  calls  for  her  re- 
turn cargo,  and  is  about  four  or  five  hours'  sail 
from  the  other.  The  schooner  is  the  Four  Sis- 
ters, Captain  Barker."  Answer.  "  Twenty- 
seven  and  a  half  per  cent,  out  and  home ;  fif- 
teen per  cent,  out  only."  3.  "  Seizure  in  port 
excepted.  Warranted  no  contraband  on  board. 
The  office  take  all  risks  of  seizure,  for,  or  on 
account  of,  any  illicit  or  prohibited  trade,  seiz- 
ure in  port  excepted,  for,  or  on  account  of,  any 
illicit  or  prohibited  trade,  $15,000  wanted. 
The  New  York  office  have  taken  $25,000  at 
twenty-seven  and  a  half,  at  the  above  clause. 
The  clause  in  the  policy  respecting  illicit 
trade,  in  articles  contraband  of  war,  erased  be- 
fore signing,  warranted  to  have  no  contraband 
goods  on  board,  the  assurers  to  take  all  risks  of 
seizure,  for,  or  on  account  of,  any  illicit  or 
prohibited  trade,  except  the  risk  of  seizure  in 
port,  for,  or  on  account  of,  any  illicit  or  pro- 
hibited trade."  Answer.  "  Twenty-seven 
and  a  half  per  cent,  under  the  warranty  last 
mentioned."  The  defendant  established,  by 
several  witnesses,  that  the  difference  of  pre- 
mium between  a  voyage  to  Rio  Janeiro  and 
another  port  within  four  or  five  hours'  sail, 
and  a  voyage  to  Rio  Janeiro  and  Para,  would 
be  from  five  to  six  per  cent.  To  the  admis- 
sion, however,  of  these  written  applications 
and  answers,  the  counsel  for  the  plaintiff 
objected,  as  tending  to  explain  away,  by  parol 
testimony,  a  contract  reduced  to  writing  ;  and 
the  judge  directed  the  iury,  that  the  paper 
writings  above  mentioned  (which,  it  appeared, 
had  been  in  some  measure  reduced  to  form 
since  effecting  the  policy)  could  not  be  consid- 
ered as  representations,  "or  any  part  of  the  con- 
tract, but  only  suggestions,  or  propositions, 
leading  to  a  contract,  and  therefore  to  be 
wholly  laid  out  of  view,  except  for  the  pur- 
pose of  showing  positive  and  actual  fraud. 
Upon  this  charge,  a  verdict  was  rendered  in 
favor  of  the  plaintiffs  for  a  total  loss. 

The  defendant  now  moved  to  set.  this  verdict 
157*]  *aside,  and  grant  a  new  trial,  on  ac- 
count of  the  misdirection  of  the  judge,  because 
the  various  paper  writings  were  representa- 
tions containing  material  facts  which  had  not 
been  complied  with  ;  2.  Because  the  vessel 
was  actually  seized  in  port ;  3.  Because  the 
warranty  against  contraband  goods  had  not 
CAINES'  REPS.,  2. 


been  fulfilled  ;  and,  last,  on  account  of  newly 
discovered  evidence. 

Mr.  Bogert,  for  the  defendant.  The  various 
propositions,  as  they  have  been  termed,  were, 
as  we  contend,  representations  of  the  voyage  to 
be  insured.  This  voyage  constituted  the  basis 
of  our  engagement.  That  performed  was  a 
different  one.  A  representation  is  defined  "a 
collateral  statement  of  facts  on  which  the 
policy  is  to  be  effected,  and  may  be  by  parol  or 
writing."  (1  Marsh.,  134, 135/137.)  It  forms 
no  part  of  the  policy,  but  makes  a  part  of  the 
contract.  If  a  material  fact  be  omitted  the  policy 
is  avoided.  (M'Dowalv.  Frazer,  Marsh.,  338.) 
The  destination  to  Para  was  material,  because 
it  increased  the  risk,  as  is  manifest  from  the 
difference  of  premium  stated  in  the  case.  This, 
it  is  settled,  is  a  conclusive  circumstance  to 
show  the  representation  material.  (Paicson  v. 
Watson,  and  Size  v.  Fletcher,  Doug.,  13,  Park, 
204.)  It  is  true,  after  a  representation  the 
assured  may  change  his  intention,  but  then 
such  change  forms  a  new  representation  which 
must  be  communicated,  otherwise  the  original 
intention  is  presumed  to  continue,  nay,  mxist 
be  pursued.  (Millar,  392,  401,  432.)  In  the 
case  before  the  court,  the  voyage  described  is 
not  contradicted  by  the  policy,  and  the  repre- 
sentation ought  to  have  been  referred  to  for 
the  purpose  of  showing  it  had  not  been  com- 
plied with.  On  the  second  point,  though  an 
admission  be  made  at  a  trial,  yet,  if  subsequent 
facts  show  that  it  was  a  mistake,  it  would  be 
too  rigid  to  tie  the  party  down  to  his  admission. 
It  appears  from  the  proceedings  at  Para  certified 
under  the  seal  of  the  Portuguese  minister, 
received  since  the  trial,  that  the  seizure  was 
for  illicit  trade,  and  in  the  mouth  of  the  river 
Amazon.  This  may  be  held  to  be  in  the  port 
of  Para,  because  of  the  trade  which  is  carried 
on  from  the  place  where  the  seizure  was  made. 
The  distance  to  which  a  port  extends,  is  no 
reason  for  denying  it  the  lecal  attributes  of  a 
port.  (Hargrave's  Tracts,  46.)  *And  [*158 
though  the  seizure  was  not  for  contraband,  or 
illicit  trade,  yet,  as  the  condemnation  proceed- 
ed on  that  ground,  it  is  sufficient  to  prevent  a 
recovery.  For,  though  there  be  no  cause  of 
seizure  when  a  vessel  is  first  seized,  yet  if  any 
be  afterwards  discovered,  she  may  be  pro- 
ceeded against  on  that. 

Messrs.  Harrison  and  Hamilton,  contra.  It 
was  proved  on  the  trial  that  the  propositions 
had  been  filled  up  in  some  points  after  the 
policy  was  underwritten.  The  practice,  there- 
fore, of  the  company  is  not  entitled  to  much 
respect.  The  question  is  whether  this  thing, 
which  is  called  a  representation,  is  to  control 
the  natural  import  of  the  words  of  a  policy. 
By  them  the  assured  has  it  in  his  power  to  go 
to  any  two  ports  at  his  option.  For  he  that  is 
to  do' the  first  act,  to  determine  the  object,  has 
invariably  a  right  to  elect.  (Co.  Litt.,  145  a.) 
If  so,  and  a  clear  explicit  meaning  appear 
on  the  face  of  the  instrument,  the  settled  rule 
is  that  no  parol  testimony,  or  evidence,  alinnde, 
can  be  admitted  to  explain,  contradict,  con- 
trol or  extend  it.  The  general  authorities  to 
this  point  are,  Gennis  v.  Erhart1  (1  H.  Bl., 

1.— That  the  verbal  declaration  of  an  auctioneer, 
at  the  time  of  sale,  shall  not  be  received  in  evdience 
against  his  printed  proposals. 
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289),  Meenv.  Ansett*  (8  Wills.,  257),  Bull,  N. 
P.,  296,  297;  Mease  v.  Mease  (Cowp.,  47)s, 
HenKel  v.  Royal  Ex.  Ass.  Co.  (1  Ves.,  817), 
Hare  v.  Sherwood  (3  Bro.  Ch.  Cas.,  168)3.  In 
Lmefield  v.  Stoneham  (2  Stra.,  126),  a  devise  was 
to  "  John  Stoneham,  and  in  case  of  his  death,  to 
his  wife,  Susannah."  The  devisee  outlived 
the  testator,  and  the  defendant,  his  widow, 
offered  parol  evidence  to  show  that  the  testa- 
tor, when  in  extremes,  declared  he  meant  the 
husband  should  only  have  the  interest,  and 
that  the  principal,  after  his  death,  should  go 
to  her  if  she  survived  him.  But  the  Chief 
Justice  instantly  overruled  it.  Where  law 
raises  a  collateral  equity,  this  may  be  rebutted 
by  parol  testimony.  But  whenever  a  legal 
effect  is  fully  established  by  the  words  used, 
such  evidence  cannot  be  received.  (Preston  v. 
Merceau*  2  Blk.,  1249.)  So  in  Rich  v.  Jack- 
son6 6  (4  Bro  Ch.  Cas. ,  514).  But  where  it  is 
resorted  to  merely  to  show  the  consideration 
of  a  deed,  there  it  will  be  received.  (Filmer 
v.  Gott,  7  Bro.  Parl.  Cas.,  70;  Rex  v.  Scam- 
monden,  8  D.  &  E.,  474.)  But  the  writings 
attempted  to  be  referred  to  as  representations 
cannot  be  received.  They  are  mere  proposi- 
tions absorbed  in  the  contract.  (5  Vin.  Abr.. 
159*Jtit.  "Contract," let. G.,*pl.  26.)  "Where 
a  contract  is  reduced  to  writing,  all  previous 
contracts  are  resolved  into  that."  Therefore, 
the  definitive  agreement,  the  policy,  is  to  be 
the  only  guide.  In  that  there  is  no  ambiguity, 
either  latent  or  patent ;  and  consequently,  no 
pretext  for  recourse  to  extrinsic  testimony.  It 
is  only  to  evince  fraud  that  a  representation 
can  be  resorted  to.  The  new  testimony  on 
which  the  arguments  rest  as  to  noncompliance 
with  the  warranty  and  seizure  in  port,  is  noth- 
ing more  than  a  copy  from  the  office  of  the 
Portuguese  minister  of  a  copy  of  the  proceed- 
ings from  Para,  and  amounts  to  nothing.  The 
definition  of  a  port  in  the  treatise  of  Lord  Hale, 
deportubm  maris,  from  Hargrave's  Tracts,  is 
applicable  to  English  ports,  which  take  their 
rise  from  particular  grants  and  customs,  but 
not  to  the  mouth  of  the  river  Amazon. 

Messrs.  Pendleton,  Hoffman,  and  Caines,  in 
reply.  We  admit  the  general  rule  as  to  the 
admissibility  of  parol  testimony,  against  the 
words  of  a  written  contract.  It  does  not,  how- 
ever, apply  here  ;  for  the  evidence  adduced  at 
the  trial,  and  which  the  judgedirected  the  jury 
to  disregard,  was  not  in  contradiction  of  the 
policy,  but  perfectly  consistent  with  it.  When- 
ever parol  testimony  will  stand  with  the  words 
of  the  instrument,  it  is  to  be  received.  There- 
fore a  representation  of  neutral  goods  will, 
though  the  policy  be  general,  restrain  it  to 
such  as  are  represented.  So  here,  the  repre- 

1. — An  agreement  in  writing  to  ex  change  a  copper 
mill,  for  the  yearly  grass  in  Whiteacre,  parol  evi- 
dence to  show  it  was  for  the  grass  in  Whiteacre  and 
Blackacre  refused. 

2.— Agreement  that  an  absolute  bond  was  given 
as  an  indemnity,  not  to  be  received  in  evidence. 

3.— Parol  evidence  to  prove  an  annuity  was  intend- 
ed to  be  irredeemable,  refused,  no  such  covenant 
being  in  the  deed. 

4.— Parol  testimony  not  admissible  to  prove  an  ad- 
ditional rent  payable  by  a  tenant  beyond  that  ex- 
pressed in  the  deed. 

5.— Parol  evidence  not  admissible  to  prove  conver- 
sations before  and  at  the  time  of  scaling  a  lease 
varying  its  effect. 

6.— See  New  York  Digest,  title  Evidence,  Vol.  II., 
ch.  13,  p.  999. 
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sentation  being  to  two  ports  within  four  or 
five  hours'  sail  of  each  other,  must  restrain  the 
insurance  to  two  such  ports  as  have  been  rep- 
resented. As  to  the  papers  offered  being  mere 
propositions,  every  proposition  for  insurance, 
when  acceded  to,  becomes  a  representation, 
and,  as  such,  is  a  part  of  the  contract  delwr* 
the  instrument.  This  is  one  characteristic 
difference  between  representations  and  warran- 
ties. For  when  the  assured  inserts  in  the 
policy  that  which  he  has  represented,  it 
changes  into  warranty.  Each,  however,  is  a 
part  of  the  contract,  and  each  to  be  performed; 
the  one  must  be  literally,  the  other  may  be 
virtually  complied  with.  If  it  was  not  a  part  of 
the  contract,  there  could  not  be  any  neccssitv 
in  the  execution  of  that  contract  to  show  it 
had  been  fulfilled.  As  then,  this  is  to  be  es- 
tablished, the  representation  must  be  referred 
to  as  a  test  of  the  acts  done  by  the  assured, 
in  order  to  prove  *a  due  performance.  [*16O 
Therefore,  in  Pawson  y.  Watson,  Pawson  v. 
Ewer,  and  Bize  v.  Fletcfier,  it  was  resorted  to, 
to  determine  whether  the  defendants  had  vir- 
tually complied  with  its  contents.  It  follows 
that  a  representation  is  in  all  cases  admissible, 
even  to  show  the  basis  of  the  contract.  It 
constitutes  a  part  of  the  consideration  on  which 
the  defendant  engages.  The  representation 
and  the  risk  are  correlative.  When  the  repre- 
sentation is  made,  the  risk  is  calculated,  and 
on  this  risk  the  premium  is  founded.  It  thus 
becomes  the  essence  of  the  engagement  upon 
which  the  insurer  undertakes,  and  falls  within 
the  very  rule  laid  down  by  the  opposite  coun- 
sel, that  recurrence  may  be  had  to  parol  testi- 
mony, to  show  the  consideration  of  an  instru- 
ment. It  is  equally  within  another  of  the 
positions  taken  against  us.  The  plaintiffs 
admit  we  may  refer  to  it  for  the  purpose  of 
establishing  fraud  ;  we  say,  then,  it  was  a 
fraud  to  state  the  voyage  to  be  to  two  ports 
four  or  five  hours'  sail  from  each  other,  and 
then  go  to  two  which  are  more  than  two  thou- 
sand miles  apart.  The  certified  proceedings, 
under  the  seal  of  the  Portuguese  minister,  are 
not  offered  as  a  conclusive  admiralty  sentence, 
but  as  evidence  of  the  laws  of  Portugal,  that 
the  seizure  was  for  trading  contrary  to  them, 
and  within  a  port  of  that  kingdom.  On  these 
points,  such  a  document  is  certainly  strong 
testimony. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court: 

The  great  and  important  questions  arising 
out  of  this  case  are,  whether  the  paper  writ- 
ing produced  in  evidence  ought  to  be  consid- 
ered as  a  representation  or  not,  or  was  admis- 
sible to  explain  the  intention  of  the  parties.1 
I  have  entertained  very  considerable  doubts  on 
the  subject ;  and  considering  the  importance 
of  the  case,  as  it  respects  the  amount  of  prop- 
erty involved,  and  the  very  able  and  elaborate 
manner  in  which  it  was  argued  on  both  sides, 
it  is  with  considerable  diffidence  that  I  pro- 
nounce the  opinion,  which,  after  much  re- 
flection and  examination,  I  have  formed,  and 
in  which  the  court  concur.  We  think  the 
writing  in  question  cannot  be  deemed  a  rep- 

7.— See  Jackson  v.  Putnam,  1  Caines'  Report,  358, 
and  note. 
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reservation ;  neither  was  it  admissible  evi- 
dence to  explain  the  intention  of  the  parties  to 
the  contract.  It  could  be  received  for  no 
other  purpose  than  to  establish  a  fraud.  A 
representation  is  denned  to  be  a  collateral 
161*1  statement,  *either  by  parol,  or  in  writ- 
ing, of  such  facts  or  circumstances  relative  to 
the  proposed  adventure,  and  not  inserted  in 
the  policy,  as  are  necessary  for  the  informa- 
tion of  the  assurer,  to  enable  him  to  form  a 
just  estimate  of  the  risk.  If  the  fact  or  cir- 
cumstance appear  on  the  face  of  the  policy,  it 
becomes  a  warranty  and  not  a  representation  : 
it  is  essential,  therefore,  that  it  be  of  some 
matter  out  of,  and  collateral  to,  the  contract, 
.and  makes  no  part  of  the  policy.  It  cannot 
be  said  that  this  policy  is  silent  on  the  subject 
•of  the  ports  to  which  this  vessel  was  to  sail ; 
they  are  expressly  made  a  part  of  the  contract, 
and  that,  too,  with  all  necessary  legal  cer- 
tainty. She  was  to  go  to  two  ports  on  the 
•coast  of  Brazil.  Supposing  there  had  been  no 
•evidence  whatever  offered  of  any  communica- 
tions between  the  parties,  previous  to  the 
signing  of  the  policy,  would  it  have  been  void 
for  uncertainty?  Clearly  not ;  the  legal  con- 
struction, in  such  a  case,  would  have  been  to 
two  ports  on  the  coast  of  Brazil,  at  the  election 
•of  the  assured.  If  the  course  of  the  voyage, 
then,  be  described  in  the  policy  with  all  nec- 
essary and  legal  certainty,  this  could  not  be 
•considered  a  matter  collateral  to,  and  making 
no  part  of  the  instrument.  The  writing  of- 
fered to  explain  it  could  not,  therefore,  be 
received  as  a  representation,  within  the  rules 
•of  law  above  laid  down.  This  writing  must, 
we  think,  be  viewed  in  the  light  of  a  series  of 
propositions  made  on  the  one  side,  and  ans- 
wers given  on  the  other,  leading  to  a  contract 
to  be  consummated  by  the  policy,  and  intended 
to  serve  as  a  memorandum,  whereby  to  fill  it 
up,  and  must  fall  within  that  very  salutary 
rule  of  law,  that  where  an  agreement  is  re- 
duced to  writing,  all  previous  treaties  are  re- 
solved into  that.  To  admit  a  loose  and  almost 
unintelligible  memorandum,  which  appears  to 
have  undergone  some  alterations  even  since 
the  commencement  of  this  very  action,  in  any 
manner  to  control  the  policy,1  appears  to  us  to 
lead  too  great  uncertainty,  especially  as  it  is 
stated  in  this  case  that  several  personal  com- 
munications took  place  between  the  parties 
previous  to  the  signing  of  the  policv.  There 
appears  to  be  a  substantial  reason  for  giving 
the  latitude  contained  in  the  policy.  The 
parties  contemplated  an  illicit  trade,  and  it 
was  not  certain  the  vessel  could  enter  the  port 
162*]  she  wished :  it  was  therefore  *left 
open,  at  the  election  of  the  assured,  according 

1.— In  Bates  v.  Grabham  (2  Salk-,  444),  a  case  is  cited 
by  Lord  Holt,  as  decided  by  Pemberton,  Ch.  J.,  that 
on  an  insurance  from  Archanjrel  to  the  Downs,  and 
from  thence  to  Leurhorn,  parol  evidence  was  ad- 
mitted to  show  that  it  was  agreed  the  voyagre  should 
not  commence  till  the  ship  came  to  such  a  place, 
and  that  the  policy  was  avoided  according'  to  the 
terms  of  the  parol  agreement.  But  in  Weston  v. 
Ernes  (1  Taunt.,  117),  this  case  was  denied  to  be  law, 
and  the  court  decided,  that  parol  evidence  of  what 
passed  at  the  time  of  effecting1  an  insurance,  is  not  ad- 
missible to  restrain  the  effect  of  the  policy. 

Where  the  terms  of  a  policy  are  clear  and  ex- 
plicit, the  court  will  not  hear  any  suggestion  or 
proof  of  mistake  ;  as  that  an  insurance  on  f  reig-ht 
generally,  was  intended  to  cover  freight  earned. 
Chereot  v.  Baker,  2  Johns.  Rep.,  346. 
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to  circumstances.  It  remains  to  be  examined, 
whether  this  writing  was  competent  testimony 
to  explain  the  policy.  It  is  well  observed  by 
Mr.  Justice  Blackstone,  in  the  case  of  Preston 
v.  Merceau,  that  courts  should  be  very  cau- 
tious in  admitting  any  evidence  to  supply  or 
explain  written  contracts,  and  that  they  never 
ought  to  be  suffered  so  as  to  contradict  or  ex- 
plain away  any  explicit  agreement.  In  the 
case  of  Meers  v.  Ansel,  the  court  said,  no 
parol  evidence  is  admissible  to  substantially 
vary,  alter  or  impungn  a  written  agreement ; 
neither  is  it  admissible  to  abate  or  extend  a 
deed.  No  ambiguity  appears  on  the  face  of 
this  policy ;  the  words  are  intelligible,  with- 
out any  aid  dehors  the  instrument.  The  testi- 
mony offered  is  calculated  materially  to  alter 
and  restrain  the  policy.  As  it  now  stands,  the 
assured  had  undoubtedly  a  right  to  go  to  any 
two  ports  on  the  coast  of  Brazil,  at  their 
election.  If  the  previous  communication  on 
the  subject  of  the  voyage  is  to  control  the 
policy,  the  assured  would  be  restricted  to  two 
ports,  within  four  or  five  hours'  sail  of  each 
other.  This,  considering  the  nature  of  the 
trade  they  were  engaged  in,  might  very  ma- 
terially affect,  if  not  in  a  great  measure  defeat, 
the  voyage  ;  so  far  as  this  writing  would  tend 
to  establish  fraud  in  the  assured,  the  under- 
writers have  had  the  benefit  of  it.  It  was  for 
this  purpose  submitted  to  the  jury,  and  their 
decision  upon  it  ought,  I  think,  to  be  final 
and  conclusive.  I  see  no  marks  of  fraud  to 
taint  the  contract :  the  deduction  of  the  pre- 
mium from  33|  to  27£  per  cent,  appears  to 
have  been  occasioned  by  reason  of  the  as- 
sured's  taking  on  themselves  the  risk  of 
seizure  in  port.  This,  in  a  forced  trade 
like  the  present,  was  a  very  great  diminu- 
tion of  the  risk  to  be  borne  by  the  under- 
writers. 

The  voyage  contemplated  by  the  assured 
might  have  been  to  Rio  Janeiro,  and  St.  Cath- 
arine's, as  stated  by  Mr.  Blagge ;  still  they 
might  not  wish  to  be  restricted  to  those  places; 
otherwise  it  is  difficult  to  conceive  why  they 
were  not  inserted  in  the  policy.  They  choose 
rather  to  have  a  discretion  left  them  as  to  the 
ports,  and  to  which  the  underwriters  must 
have  assented,  by  subscribing  the  policy  in  its 
present  terms.  James  Watson,  and  the  other 
witnesses  who  were  examined  respecting  the 
premium,  do  not  say  that  27|  per  *cent.[*163 
was  not  an  adequate  premium  for  the  voyage 
insured.  They  only  speak  of  a  comparative 
difference  of  premium  between  two  voyages, 
to  neither  of  which  were  the  assured  restricted 
by  this  policy.  For  it  has  not  been  pretended 
by  the  underwriters  that  they  were  bound 
to  go  either  to  Rio  Janeiro  or  St.  Catha- 
rine's. 

The  argument  of  this  case  has  been  accom- 
panied with  a  motion  for  a  new  trial,  on  the 
ground  of  the  discovery  of  new  testimony. 
The  testimony  alluded  to  is  said  to  be  a  copy 
of  the  proceedings  and  condemnation  at  Para, 
against  this  vessel  and  cargo.  In  order  to 
grant  a  new  trial  on  this  ground,  it  ought  to 
appear  that  the  testimony  has  been  discovered 
since  the  last  trial ;  or  that  no  laches  is  im- 
putable  to  the  party,  and  that  the  testimony  is 
material.  In  the  present  case  there  are  numer- 
ous objections  against  granting  the  applica- 
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tion.  It  does  not  appear  from  the  affidavit 
that  this  testimony  has  been  discovered  since 
the  last  trial,  but  only  that  it  arrived  in  New 
York  since  that  time.  From  the  nature  of  the 
evidence,  it  must  have  been  discovered  as 
soon  as  the  cause  of  the  loss  was  known,  and 
of  course  there  must  have  been  either  a 
want  of  due  diligence  in  procuring  it,  or,  if 
sufficient  reasons  for  the  delay  could  have 
been  shown,  application  ought  to  have  been 
made  to  postpone  the  former  trial.  Independ- 
ent of  this  circumstance,  however,  there  are 
objections  to  the  admissibility  of  the  testi- 
mony offered,  it  not  being  duly  authenticated. 
It  purports  to  come  through  the  Secretary  of 
State,  for  foreign  affairs,  of  the  kingdom  of 
Portugal.  If  it  be,  as  he  has  contended,  a 
regulation  of  the  government  of  Portugal, 
that  all  judgments  and  decrees  rendered  at 
Para  are  transmitted  to  Lisbon,  and  regis- 
tered in  the  Department  of  State,  that  regula- 
tion should  have  been  shown  in  some  au- 
thentic way,  and  the  document  in  question 
would  then  appear  to  come  through  the  proper 
channel  ;  and,  if  duly  authenticated,  might  be 
competent  prima  facie  evidence  of  what  it 
contains.  But  nothing  appears  to  show  that 
such  is  the  regulation  of  the  mother  country 
with  her  colony.  This  document  cannot  be 
considered  an  exemplication  of  a  judgment. 
That  should  be  under  the  great  seal ;  this  is 
only  under  the  seal  of  arms  of  the  Secretary 
of  State  ;  neither  is  it  a  sworn  copy  of  the 
original,  and  it  cannot  be  received  as  an 
164*]  office  copy,  it  *not  appearing  that  the 
Secretary  of  State  has  officially  the  custody  of 
records  of  this  description.  The  translation 
of  this  document  from  the  Portuguese  into  the 
English  language,  ought  to  have  been  made 
on  oath  ;  interpreters  are  always  sworn.  The 
translation  of  a  consul,  not  on  oath,  can  have 
no  greater  validity  than  that  of  any  other  re- 
spectable man.  But,  laying  aside  all  objec- 
tions as  to  the  manner  in  which  this  document 
is  authenticated,  we  do  not  consider  it  ma- 
terial testimony.  The  purposes  for  which  it 
is  offered  are,  1.  To  show  that  this  vessel  was 
seized  in  port,  and  so,  the  loss  not  within  the 
risks  assumed  by  the  underwriters  ;  and, 
2.  That  she  had  on  board  contraband 
goods,  contrary  to  the  warranty  of  the  as- 
sured. 

In  answer  to  the  first,  it  is  expressly  ad- 
mitted in  the  case,  that  she  was  seized  at  sea, 
off  the  mouth  of  the  river  Amazon.  This  ad- 
mission ought  to  conclude  the  party  on  this 
point. 

In  answer  to  the  second,  the  warranty  in 
the  policy  must  be  understood  to  relate  to 
goods  contraband  of  war,  and  not  as  against 
the  laws  of  Portugal  ;  for  it  was  well  under- 
stood between  the  parties,  that  the  voyage  in- 
sured was  a  forced  and  illicit  trade,  contrary 
to  such  laws.  The  contraband  goods  men- 
tioned in  the  condemnation  must  have  been 
understood  to  be  so,  in  reference  only  to  the 
laws  of  Portugal.  The  ground  of  the  sen- 
tence is  stated  to  be,  because  the  captain  ad- 
visedly and  deliberately  precipitated  himself 
into  port  to  trade,  and  thereby  subjected 
himself  to  the  penalty  of  the  law  of  the  18th 
March,  1605.  The  opinion  of  the  court  there- 
fore is,  that  a  new  trial  ought  not  to  be 
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granted,  and  that  the  plaintiff  have  judgment 
on  the  verdict  of  the  jury. 

Postea  to  the  plaintiff*. 

Overruled-4W  N.  Y.,  552. 

Followed— 9  Allen,  549. 

Distinguished— 3  Mason,  11. 

Cited  in— Johns.,  4«1 ;  2  Johns.,  560;  3  Johna.,  509; 
18  Johns.,  498 ;  6  Cow.,  429 ;  7  Cow.,  443 :  5  Wend., 
121;  2  Denio,  79  ;  1  Johns.  Ch.,  282;  10  Barb.,  290  ; 
40  Park.,  4tt4 ;  4  Abb.  App.,  Dec.,  137.  3  Trans.  App.;. 
286 ;  18  Wall,  253 ;  2  Gall.,  358  ;  3  Wood.  &  M,  356. 


JACKSON,    ex  dem.  PELL,  v.    PREVOST. 

1.  Forfeiture — Indictment  and  Contnction — 
Lands  Descending  Between.  2.  Indictment — 
Omission  of  Word  "  Junior" — Not  Conclusive 
as  to  Identity. 

Lands  descending  between  indictment  and  convic- 
tion are  forfeited  under  the  Act  of  October,  1779, 
against  persons  adhering  to  the  enemies  of  this  State. 

If  a  man  be  known  by  the  addition  of  junior 
to  his  name,  an  indictment  against  him,  without 
that  addition,  is  not  conclusive  that  he  was  not  the 
person  indicted,  if  found  by  a  special  verdict  that 
he  was  meant,  it  being  matter  of  fact  on  which  a 
collateral  issue  ought  to  be  taken  at  the  trial. 

Citation— 2  Johns.  Cos.,  267. 

THIS  case  was  submitted  without  argument, 
and  came  before  the  court,  on  special  ver- 
dict,  containing  substantially  the    following 
facts  : 

Joshua  Pell  the  elder,  of  the  manor  of  Pel- 
ham,  in  the  County  of  Westchester,  yeoman, 
the  father  of  the  lessor  of  the  plaintiff,  was,  in 
his  lifetime,  seized  in  fee  of  the  premises  in 
question ;  and,  being  so  seized,  he  died  on 
*the  31st  day  of  July,  1781,  leaving  [*165 
the  lessor  of  the  plaintiff  his  eldest  son  and 
heir-at-law.  On  the  10th  day  of  November, 
1780,  at  a  Court  of  General  Sessions  of  the 
Peace,  held  for  the  County  of  Westchester,  an 
indictment  was  found  against  Joshua  Pell,  of 
the  manor  of  Pelham,  in  the  County  of  West- 
Chester,  yeoman,  under  the  Act  of  the  Legisla- 
ture of  this  State,  passed  the  22d  of  October, 
1799,  entitled  "An  Act  for  the  forfeiture  and 
sale  of  the  estates  of  persons  who  have  ad- 
hered to  the  enemies  of  this  State,  and  for  de- 
claring the  sovereignty  of  the  people  of  this 
State,  in  respect  to  all  property  within  the 
same."  In  October,  1782,  judgment  was  pro- 
nounced against  Joshua  Pell,  now,  or  late  of 
the  manor  of  Pelham,  in  the  County  of  West- 
Chester,  yeoman,  by  default,  he  having  been 
duly  notified  to  appear  and  traverse  the  said 
indictment,  pursuant  to  the  directions  of  the 
act  aforesaid.  This  judgment  was  signed  on 
the  15th  day  of  July,  1783  :  it  was  found 
Joshua  Pell,  the  lessor  of  the  plaintiff,  and  not 
Joshua  Pell  the  elder,  was  meant  and  intended 
by  the  said  indictment  and  judgment ;  the 
lessor  of  the  plaintiff  always  distinguishing 
himself  as  Joshua  Pell,  Jun.  The  title  of  the 
State  to  the  premises  in  question  was  in  due 
form  of  law  conveyed  to  the  defendant,  on 
whom  Joshua  Pell,  the  lessor  of  the  plaintiff, 
entered,  after  the  death  of  the  said  Joshua. 
Pell  the  elder,  and  became  seized  thereof,  as 
the  law  requires. 
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THOMPSON,  J. ,  delivered  the  opinion  of  the 
court  : 

It  is  submitted  to  this  court  to  determine 
whether,  from  the  facts  found  by  the  special 
verdict,  the  plaintiff  is  entitled  to  recover  ? 
Two  questions  appear  to  present  themselves  : 
1.  Whether  the  judgment  must  be  considered 
as  standing  against  Joshua  Pell  the  elder,  or 
against  Joshua  Pell  the  lessor  of  the  plaintiff  ; 
and,  2.  The  legal  operation  of  that  judgment 
on  the  premises  in  question.  We  think  the 
judgment  must  be  considered  as  standing 
against  the  lessor  of  the  plaintiff.  It  is  ex- 
pressly f  ouud,  by  the  special  verdict,  that  he 
was  the  person  intended,  and  the  only  variance 
complained  of  is  the  omission  of  the  addition 
of  junior  to  his  name.  Notice  was  given, 
pursuant  to  the  directions  of  the  act,  to  appear 
and  traverse  the  indictment  ;  this  was  enough 
166*]  to  put  the  *lessor  of  the  plaintiff  on 
inquiry.  He  should  have  appeared  and  trav- 
ersed the  indictment,  and  then  made  the  objec- 
tion. It  is  now  too  late.  In  the  case  of  Jack- 
son, ex  dem.  St.  Croix,  v.  C.  &  I.  Sands,  decided 
in  this  court,  in  April  Term,  1801,  proceedings 
under  this  statute  were  considered  analogous 
to  convictions  by  bill  of  attainder,  and  with 
respect  to  the  description  of  the  persons  con- 
victed, were  construed  with  more  liberality 
than  ordinary  judicial  proceedings  ;  that  the 
identity  of  the  person  attainted  was  matter  of 
fact,  triable  in  a  collateral  issue,  and  that  an 
incomplete  description  of  him  was  not  fatal. 
The  finding  of  the  jury,  therefore,  in  the 
present  case,  must  be  conclusive,  as  to  the  in- 
demnity of  the  person.  The  next  question, 
then,  will  be  as  to  the  operation  of  such  judg- 
ment upon  the  premises  in  question.  It  ap- 
pears that  the  lessor  of  the  plaintiff  derived 
his  title  by  descent  from  his  father,  who  died 
on  the  31st  day  of  July,  1801.  The  indictment 
was  found  in  November,  1780,  but  judgment 
was  not  rendered  until  the  year  1782,  which 
was  subsequent  to  the  time  when  the  lessor  of 
the  plaintiff  acquired  his  title ;  and  the  act 
under  which  these  proceedings  were  had,  de- 
clares the  forfeiture  to  attach  upon  all  the  es- 
tate which  the  person  had  at  the  time  of  con- 
viction. By  this  conviction,  then,  the  premises 
became  forfeited,  and  the  title  to  the  same 
vested  in  the  people  of  this  State,  which  title 
has  since  been,  in  due  form  of  law,  conveyed 
to  the  defendant.  We  are  therefore  of  opinion 
that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 
Cited  in— 33  Barb.,  279. 


C.  AND  J.  SELDON  i>.  HICKOCK. 

Sale  of  Joint  Property — Consent  of  Joint  Chcners 
— Tenancy  in  Common  Severed — Trover. 

A  sale  of  the  proportion  of  one  of  joint  owners 
of  a  cargo,  with  the  consent  and  advice  of  all  the 
others,  severs  the  tenancy  in  common,  and  the  ven- 
dee may  maintain  trover  for  it  against  the  other 
partners. 

Citations— Co.  Litt.,  200,  o;  Bull.  N.  P.,  34. 

rPROVER  for  five  hundred  bushels  of  Turk's 
JL  Island  salt.  The  defendant  and  two 
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others  were  joint  owners  of  a  cargo  of  sixteen 
hundred  bushels  of  salt,  one  thousand  only  of 
which  was  that  of  Turk's  Island.  The  two 
other  partners,  being  unable  to  pay  their  pro- 
portion of  duties  and  charges,  by* the  advice 
and  consent  of  the  defendant,  sold  their  shares 
to  the  plaintiffs.  On  a  refusal  to  deliver,  after 
payment  made,  the  present  action  was 
brought,  and  a  verdict  having  been  found  for 
the  plaintiffs,  the  application  was  to  set  it 
aside,  and  order  a  nonsuit  to  be  entered. 

Mr.  Allen,  for  the  defendant.  The  plaintiffs 
and  defendant  *were  tenants  in  com-  [*167 
mon,  under  the  sale  by  the  two  former  part- 
ners. "If  two  have  jointly,  by  buying,  a 
horse,  or  an  ox,  and  the  one  sell  to  another  his 
part  of  the  said  horse,  or  ox,  the  purchaser 
and  the  other  shall  possess  such  chattel  in 
common."  (Co.  Litt.,  299,  b.)  Therefore,  if  a 
creditor  take  out  execution  against  one  part- 
ner, the  vendee  is  tenant  in  common  with  the 
other.  (Heydon  v.  Heydon,  1  Salk.,  392.)  So. 
every  one  deriving  title  under  one  partner. 
(Fox  v.  Hanbury,  Cowp.,  445 ;  Smith  v.  Stokes, 
1  East,  363.)  The  persons  thus  coming  in  stand 
in  exactly  the  same  situation  as  the  person  from 
whom  they  claim ;  and,  therefore,  cannot 
maintain  trover  against  their  other  co-tenants 
in  common.  (Esp.  N.  P.,  586  ;  1  D.  &E.,  658, 
Holiday  v.  Camsell  &  White,  and  the  authorities 
already  cited.) 

SPENCER,  J.  It  is  settled  that  one  tenant  in 
common  cannot  maintain  trover  against 
another,  unless  that  other  has  destroyed  the 
subject  matter  of  the  tenancy.  (See  Co.  Litt., 
200,  a. ;  Burnadiston  v.  Chapman,  Bull.  N.  P. . 
34,  S.  P.)  But  I  do  not  see  how  that  principle 
will  help  you. 

Mr.  Allen.  The  damages  are  excessive  ;  it  is 
in  evidence  there  were  only  one  thousand 
bushels  of  Turk's  Island  salt  on  board.  The 
sale  was  of  one  third  of  the  interest,  and  the 
verdict  is  for  five  hundred  and  thirty  bushels, 
which  is  more  than  half  of  the  salt  for  which 
the  action  was  instituted. 

Mr.  Foot,  contra.  Without  denying  anything 
that  has  been  said,  the  sale  by  and  with  the 
consent  of  all  the  partners  severed  the  tenancy 
in  common.  The  undivided  third  part  became 
the  separate  right  of  the  plaintiffs. 

SPENCEK,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant,  with  two  others  (Lord  and 
Sherman),  who  were  copartners,  were  tenants 
in  common  of  the  salt.  One  tenant  in  common 
cannot  maintain  trover  against  his  co-tenant, 
unless  the  thing  holden  in  common  be  de- 
stroyed. In  case  of  a  sale  by  one,  and  a  receipt 
of  the  money,  an  action  for  money  had  and 
received  will  lie.  In  this  case  Lord  and  Sher- 
man sold  their  share,  being  five  hundred  and 
thirty  bushels,  to  the  plaintiffs,  with  the  assent 
of  the  defendant,  and  on  his  advice.  He 
promised  to  deliver  the  plaintiffs  that  quan- 
tity, and  received  from  them  the  proportion  of 
the  duties,  chargeable  to  Lord  and  Sherman. 
This,  then,  was  a  valid  sale,  and  severed  the 
tenancy  in  common.  The  damages  are  not  ex- 
cessive. It  does  not  appear  that  Turk's  Island 
salt  *was  of  a  value  superior  to  the  [*168 
other,  which  was  from  the  island  of  St. 
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Thomas.  The  plaintiffs  gave  six  and  six  pence 
per  bushel,  and  have  recovered  only  that 
amount,  with  interest.  The  verdict  invades  no 
principle  of  law  or  justice  ;  we  are,  therefore, 
against  the  motion.  The  plaintiff,  howe'ver, 
must  stipulate  not  to  bring  any  other  action 
for  St.  Thomas's  salt. 

Postea  to  the  plaintiffs. ' 

Distinguished— 2  Johns.,  469. 

Cited  in— 12  Wend.,  37  ;  25  Wend.,  410 ;  51  N.  Y.,  74 ; 
23  Barb.,  569 ;  46  Barb.,  186. 


GRAHAM  v.  CAMMANN. 

Judges  Charge — Remedy — Application  for  New 
Trial. 

A  bill  of  exceptions  does  not  lie  to  the  charge  o* 
a  judge  of  an  inferior  court ;  the  remedy  is  by  ap- 
plication for  a  new  trial. 

IN  error  on  a  bill  of  exceptions  tendered  to 
the  mayor  of  the  city  of  New  York,  on  a 
charge  given  by  him  to  the  jury,  in  an  action 
brought  by  the  now  defendant,  against  the 
present  plaintiff,  for  the  non-delivery,  in  good 
order  and  condition,  of  a  certain  quantity  of 
coffee  at  Amsterdam,  according  to  his  con- 
tract ;  the  exception  was,  that  ' '  the  said  Ed- 
ward Livingston,  Esq.,  mayor  as  aforesaid,  did 
then  and  there  declare  and  deliver  his  opinion 
to  the  jury  aforesaid,  that  the  said  several  mat- 
ters so  produced  and  proved  as  aforesaid,  on 
the  part  of  the  defendant,  were  not  sufficient 
to  entitle  him  to  the  verdict  of  the  said  jury  ; 
that  the  burden  of  proof  to  account  for  the 
deficiency  of  the  coffee  delivered  lay  on  the 
defendant ;  that  it  was  incumbent  on  him  to 
show  explicitly  that  he  did  fulfil  his  contract, 
except  as  far  as  he  was  prevented  by  perils  of 
the  sea ;  that  the  defendant  was  bound,  not 
only  to  show  that  there  was  a  loss  of  the  cof- 
fee, by  the  perils  of  the  sea,  but  how  much 
was  lost  by  those  perils,  or  to  give  some  rea- 
sonable account  of  the  quantity  ;  that  it  was  in 
the  power  of  the  defendant  to  have  put  a  hand 
on  board  the  lighters  which  landed  the  coffee, 
to  prevent  any  loss  therein  ;  that  the  court  was 
clearly  of  opinion  there  was  a  deficiency  of 
proof  on  the  part  of  the  defendant,  which 
charged  him  with  the  loss,  and  with  these  di- 
rections left  the  same  to  the  jury,  to  find  for 
or  against  the  said  plaintiff." 

The  arguments  of  the  counsel  being  all  di- 
rected to  the  charge,  whether  it  was  proper  or 
improper,  it  is  unnecessary  to  detail  them,  as 
it  was  on  another  ground  that  the  court  rested 
their  decision,  which  was  delivered  by 

SPENCER,  J.  Without  examining  whether 
169*]  the  charge  of  the  mayor  was  *correct 
or  not,  as  respects  the  facts,  it  appears  clearly 
to  us  that"  the  plaintiff  in  error  has  mistaken 
his  remedy.  A  bill  of  exceptions  ought  to  be 
on  some  point  of  law,  either  in  admitting  or 
denying  evidence,  or  a  challenge,  or  some  mat- 
ter of  law,  arising  upon  a  fact  not  denied,  in 

1.— See  Coles  v.  Coles,  15  J.  R.,  159 ;  St.  John  v. 
Standring,  2  J.  R.,  468 ;  Wilson  v.  Reed,  3  J.  R.,  175 ; 
Mersereau  v.  Norton,  15  J.  R.,  179. 
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which  either  party  is  overruled  by  the  court. 
In  the  present  case  we  can  perceive  no  error  in 
point  of  law  in  the  charge  given.  The  onus 
probandi  of  the  loss  of  the  coffee,  as  was  stated 
to  the  jury,  lay  on  the  now  plaintiff,  and  he 
was  bound  to  show  it  lost  by  the  perils  of  the 
sea,  or  to  give  some  reasonable  account ;  and 
although  the  facts  might  not  warrant  the  con- 
clusion that  there  was  a  deficiency  of  proof, 
yet  the  whole  was  referred  to  the  jury.  To 
have  got  rid  of  their  finding,  instead  01  a  writ 
of  error,  there  should  have  been  application 
for  a  new  trial,  on  the  ground  of  its  being  a 
verdict  against  evidence.  It  is  not  for  us  to 
say  that  such  motion  ought  or  ought  not  to 
have  prevailed,  but  in  the  present  case  we  can- 
not see  that  there  has  been  error  in  point  of 
law,  and  are  therefore  for  judgment  of  affirm- 
ance. 

Judgment  affirmed. 

Cited  in— 5  Johns..  468 ;  8  Johns.,  507  ;  17  Johns., 
218 ;  14  Wend.,  554 :  3  Barb.,  420 ;  10  Bos.,  152 ;  17  How., 

(U.  S.),  14. 


JACKSON,  on  the  Demise  of  G.  T.  VAN  DEN- 
BERG,  E.  VAN  VECHTEN,  and  W.  ELTING, 

». 
J.  L.  BRADT. 

1.  Evidence — Statutory  Provisions.  2.  Id. — 
Partition — Special  Act — Antecedent  Map  or 
Deed — Decree  of  Chancery — Prior  Possession 
— Adverse  Possession.  3.  Tenant  at  Will — 
Notice  to  Quit.  4.  Tenants  in  Common — 
Ejectment — Joint  Demise. 

If  a  statute,  without  any  negative  words,  declare 
that  all  former  deeds  shall  have  in  evidence  a  cer- 
tain effect,  "  provided  "  such  and  such  requisites  are 
complied  with,  this  does  not  prevent  their  being 
used  as  testimony  in  the  same  manner  as  if  the  act 
had  never  been  passed. 

The  law  of  the  8th  of  January,  1762,  declaring  that 
every  former  division  of  lands,  of  which  there  was 
a  map  or  note  in  writing  under  the  hands  of  the 
proprietors,  should  be  a  valid  partition  thereof, 
provided  such  map  or  note  be  proved  before  a  judge 
of  the  Supreme  Court,  and  a  true  copy  of  such  map 
be  filed,  and  such  note  recorded,  does  not  prevent 
an  antecedent  map  or  deed  being  read  in  evidence 
to  prove  a  partition. 

where  a  decree  of  the  Court  of  Chancery  has  or- 
dered partition,  in  consequence  of  rights  claimed, 
the  title  of  the  parties  in  favor  of  whom  the  decree 
is  made,  accrues  on  such  decree,  and  a  possession 
previous  to  that  time  cannot  be  urged  as  an  adverse 
possession.* 

A  tenant  at  will  is  not  entitled  to  notice  to  quit. 
Tenants  in  common  may  make  a  joint  demise  in 
ejectment. 

Citations— Act  Jan.  8th,  1762 ;  2  Wils.,  232. 

T71 JECTMENT  for  lands  within  the  Hosick 
J-J     patent,  in  Rensselaer  County. 

Gerret  Teunis  Van  Vechten,  ancestor  of 
Johannes  Van  Vechten  and  Valkert  Van  Vech- 
ten, was  one  of  the  four  persons  to  whom,  in 
June,  1688,  the  Hosick  patent  was  granted.  In 

*See  Jackson  v.  Bowen,  1  Caines"  Rep.,  360,  n. 


NOTE.— Adverse  possession. 

On  thie  general  subject,  see,  Jackson  v.  Todd, 
post,  183,  note ;  Whitaker  v.  Cane,  2  Johns.  Cas.,  58, 
note. 
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1732,  it  was  by  the  owners  divided  and  laid 
out  in  lots.  Johannes  entered  on  one  fourth, 
and  on  the  30th  of  October,  1741,  by  deed  of 
this  date,  granted  to  his  three  sons-in-law,  Ber- 
nardus  Bradt,  Hendrick  Breese,  and  Barent 
Van  Beuren,  as  joint  tenants  in  fee,  one  fourth 
of  the  undivided  lands  in  the  said  patent.  In 
1749,  Hendrick  Breese  died.  On  the  second  of 
May,  1753,  the  proprietors  of  the  patent  exe- 
cuted a  deed  confirming  the  former  division, 
and  annexing  to  each  lot  the  woodland  behind 
it.  In  the  beginning  of  1754,  Barent  Van  Beu- 
ren died,  leaving  Bernardus  Bradt  the  only 
surviving  grantee,  named  in  the  deed  of  Johan- 
17O*]  nes  Van  Vechten,  *executed  in  Octo- 
ber, 1741.  On  the  27th  of  May,  1754,  a  divis- 
ion was  made  of  the  patent  by  one  Bleecker, 
according  to  which  lot  No.  38  was  allotted  to 
the  representatives  of  Gerret  Teunis  Van  Vech- 
ten, and  a  map  of  the  patent  made  out  accord- 
ing to  this  division,  in  consequence  whereof, 
Bernardus  Bradt  entered  and  exercised  acts  of 
ownership.  To  the  map  thus  made,  was  sub- 
joined a  partition  deed,  dated  on  the  27th  of 
May,  1754,  executed  by  James  Van  Cortlandt, 
Hendrick  Van  Ness,  by  Cornelius  Waldron, 
his  attorney,  Bernardus  Bradt,  and  John  Bab- 
tist  Van  Rensselaer,  the  proprietors  of  the  pat- 
ent, in  which,  after  confirming  the  divisions 
of  1732,  and  1753,  they  fully  establish  the  map 
of  Bleecker,  covenanting  "  for  themselves,  their 
heirs  and  assigns,  that  the  division  so  made 
and  done,  should,  from  thenceforth,  and  for- 
ever after,  stand  and  remain."  In  1759,  or 
1760,  Bernardus  Bradt  authorized  John  W. 
Groesbeck  to  give  permission,  on  his  behalf,  to 
persons  who  might  apply  to  cut  saw-logs  on 
No.  38,  in  which  the  premises  in  question  lie. 
In  June,  1763,  the  partition  deed  was  proved 
before  Robert  R.  Livingston,  one  of  the  judges 
of  the  Supreme  Court,  and  from  the  indorse- 
ment of  Bleecker  upon  it,  lot  No.  38  appeared 
to  have  fallen  to  Bernardus  Bradt  as  represent- 
ative of  Gerret  Teunis,  and  had,  together  with 
all  other  allotments,  gone  from  the  time  of  the 
partition  deed,  in  conformity  to  its  provisions. 
In  1771,  or  1772,  Bernardus  Bradt  settled  the 
defendant,  his  son-in-law,  John  L.  Bradt,  upon 
the  land  in  dispute,  in  lot  No.  38,  giving  him 
leave  to  occupy  and  possess  it.  This  he  ac- 
cordingly did  down  to  the  day  of  action 
brought.  In  1786,  or  1787,  Bernardus  Bradt 
died,  leaving  six  children  ;  namely,  Daniel  B. 
Bradt,  John  B.  Bradt,  Hendrick  Bradt,  Gerret 
Teunis  Bradt,  Elizabeth,  the  wife  of  John  L. 
Bradt,  and  Mary,  the  wife  of  Thomas  Lothe- 
ridge  ;  who,  in  March,  1797,  by  a  decision  of 
the  Court  of  Errors  then  made,  were  ordered 
to  convey  in  severally  to  Gerret  Teunis  Van 
Vechten,  Cornelius  Van  Denberg,  and  eleven 
others  (the  representatives  of  Valkert  Van 
Vechten),  among  whom  were  all  the  the  les- 
sors of  the  plaintiff,  one  moiety  held  by  them 
under  the  grant  of  1741,  according  to  the  re- 
171*]  spective  *rights  of  the  parties,  and 
those  claiming  with  them,  as  set  forth  in  their 
bill  of  complaint,  under  the  will  of  Valkert 
Van  Vechten,  one  of  the  devisees  named  in  the 
will  of  Gerret  Teunis  Van  Vechten.  In  pur- 
suance of  the  order  thus  made,  the  parties 
therein  directed  did,  on  the  15th  of  February, 
1798,  convey  one  undivided  moiety  of  the 
lands,  which  they,  as  the  representatives  of 
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Bernardus  Bradt,  held  under  the  grant  of  Jo- 
hannes Van  Vechten,  to  the  grantees  named  in 
the  decree.  In  1799,  a  partition  was  made 
under  the  act  of  the  Legislature,  between  the 
heirs  of  Bernardus  Bradt  and  the  representa- 
tives of  Valkert  Van  Vechten,  on  which  lot 
No.  38  was  drawn  to  the  share  of  the  repre- 
sentatives of  Bernardus  Bradt.  In  November, 
1800,  all  the  representatives  of  Bernardus 
Bradt,  excepting  the  defendant  and  his  wife 
Hendrick  Bradt,  executed  to  the  persons  to 
whom  the  conveyance  had  been  ordered  by 
the  Court  of  Errors,  a  conveyance  for  lots  No. 
1  and  2.  in  the  eleventh  allotment  of  lot  No. 
38,  the  grantees  of  which  last-mentioned  grant, 
on  the  19th  of  May,  1801,  by  deed  of  that  date, 
demised  lots  No.  1  and  2,  in  which  the  prem- 
ises in  question  are  contained,  to  all  the  les- 
sors of  the  plaintiff  excepting  Lena  Van  Vech- 
ten. At  the  trial  of  the  cause,  before  Lewis, 
Ch.  J.,  at  the  Rensselaer  Circuit,  in  May,  1802, 
the  plaintiff  gave  in  evidence  the  deed  of  Jo- 
hannes Van  Vechten,  &c.,  down  to  the  parti- 
tion and  map  of  the  27th  of  May,  1754. 

To  the  admission  of  this  the  counsel  for  the 
defendant  objected  :  1.  Because  it  appeared 
that  Henry  Van  Ness,  one  of  the  proprietors, 
signed  by  attorney,  and  no  power  of  attorney 
was  shown.  2.  Because  the  deed  was  a  mere 
covenant,  and  did  not  contain  the  necessary 
granting  words,  to  sever  the  estate  before  held 
in  common.  3.  Because  it  did  not  appear  that 
the  map  had  been  filed,  or  the  certificate  of 
proof  recorded. 

These  objections  being  overruled,  the  plaint- 
iff went  on  and  gave  in  evidence  the  posses- 
sion, according  to  the  map,  the  decision  of  the 
Court  of  Errors,  the  subsequent  conveyances, 
and  the  possession  of  the  defendant,  who,  on 
his  part,  offered  the  partition  of  1799,  and  that 
lot  No.  38  was  drawn  to  the  share  of  the  rep- 
resentatives of  Bernardus  Bradt ;  he  also 
offered  to  prove  his  entry  into  possession  of 
the  premises,  thirty-three  years  *ago,  [*172 
under  the  permission  of  Bernardus  Bradt,  his 
father-in-law,  and  a  continuance  of  that 
possession  from  its  commencement  down  to  the 
day  then  present.  This  the  court  overruled, 
on  the  ground  that  the  plaintiff's  right  of  entry 
accrued  only  from  the  time  of  the  decree  in 
chancery,  on  which  the  appeal  in  the  Court  of 
Errors  had  been  brought,  and,  therefore,  the 
possession  of  the  defendant  could  not  run 
against  it.  The  defendant  then  insisted  :  1. 
That  if  his  possession  was  not  allowed,  notice 
to  quit  was  necessary.  2.  That  he  was  entitled 
to  compensation  for  his  improvements.  3. 
That  there  being  only  two  demises  in  the 
declaration,  one  a  joint  demise  -from  Gerret 
Teunis  Van  Denberg,  Ephraim  Van  Vechten 
and  William  Elting,  the  other  a  demise  from 
Lena  Van  Vechten  solely,  the  plaintiff  had  not 
shown  such  a  title  in  his  lessors  as  would  en- 
title him  to  recover.  These  objections  being 
also  overruled,  the  jury  found  for  the  plaintiff 
a  verdict  for  ten  twelfths  of  the  premises  in 
question.  Application  was  now  made  for  a 
new  trial. 

Mr.  Woodworth,  Attorney-General,  for  the 
defendant.  The  map  of  1754  ought  not  to 
have  been  received  in  evidence.  By  the  6th 
section  of  the  Act  of  January,  1762,  (Vol.  I.  ; 
Colon.  Laws,  408;  Smith,  Vol.  II.,  p.  242),  it 
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is  declared  that  every  former  division  of  lands, 
of  which  there  was  a  map,  or  note  in  writing, 
under  the  hands  of  the  proprietors,  should  be 
a  valid  partition,  provided  such  map  or  note 
be  proved  before  a  judge  of  the  Supreme 
Court,  and  a  true  copy  of  such  map  filed,  and 
such  note  recorded.  Neither  provision  was 
complied  with,  and  therefore  the  evidence  was 
improperly  received.  Had  Bernardus  Bradt 
been  the  plaintiff,  notice  to  quit  must  have 
been  given,  as  the  entry  of  the  defendant  was 
under  his  permission.  At  the  time  this  per- 
mission was  given,  Bernardus  Bradt  was  the 
sole  legal  owner  of  the  estate.  The  lessors 
coming  in  by  the  decree  in  chancery  into  his 
estate,  must  take  it  with  all  those  equitable 
claims  and  rights  to  which  it  was  subject  in 
the  hands  of  Bernardus.  Of  these,  nptice 
was  one.  But  if  they  deny  any  privity  to  his 
estate,  then  our  possession  must  avail,  for  the 
right  of  the  lessors  did  not  accrue  on  the  de- 
cree ;  they  were  only  settled  and  ascertained 
by  it.  Indeed,  the  contrary  is  the  fact ; 
173*]  *the  decree  was  founded  on,  and  arose 
from,  their  rights,  against  which  we  show  a 
possession  of  thirty-three  years.  That  tenants 
in  common  cannot  make  a  joint  demise  is  a 
settled  point.  (2  Wils.,  232 ;  HeatJierly,  ex 
dem.  Wwthington  and  Tunnadine,  v.  Wes- 
tonetal.)1 

Mr.  Henry,  contra.  Had  the  statute  re- 
ferred to  contained  any  negative  words,  that 
"without  such  recording,"  &c.,  the  map 
should  not  be  evidence,  the  arguments  on  the 
other  side  would  apply.  The  map  and  deed 
were  not  offered  as  testimony  under  the  act ; 
but  in  the  same  manner  as  an  old  terrier,  or 
survey,  having  weight  from  its  antiquity.  This 
circumstance  gives  validity  to  the  deed  itself  ; 
for  after  such  a  lapse  of  years,  a  power  of  at- 
torney to  execute  must  be  intended,  as  posses- 
sion had  gone  according  to  the  instrument. 
(Doev.  Frostier,  Cowp.,  217.)9  On  the  point  of 
our  right  of  entry  being  tolled,  it  is  sufficient 
to  say  the  possession  to  effect  that  must  be  ad- 
verse. Here  both  parties  derive  under  Ber- 
nardus Bradt,  and  our  title  did  not  accrue  till 
the  decree  in  1797.  Notice  to  quit  was  per- 
fectly unnecessary.  To  be  entitled  to  it,  there 
must  exist  the  relation  of  landlord  and  tenant 
between  the  parties,  by  reserving  a  rent.  None 

1.— -A  further  point  was  made  on  the  subject  of 
compensation  for  the  improvements,  but  as  the 
court,  did  not  make  any  decision  upon  it,  and  or- 
dered a  further  argument  on  that  question,  it  is  un- 
necessary now  to  detail  what  was  urjred  on  the  sub- 
ject. 

2.— Thirty-six  years'  exclusive  possession  by  one 
tenant  in  common,  held  sufficient  to  warrant  a  pre- 
sumption of  ouster  of  the  other.  See  Warren,  ex.aem . 
Webb.v. Greenville,  on  a  recovery  forty  years  old,  the 
court  presumed  a  surrender  of  the  life  estate  to 
make  a  Rood  tenant  to  the  prcecipe.  But  in  Good- 
title  v.  Chandos  (2  Burr.,  1072),  where  the  possession 
had  not  grone  according  to  the  deed,  the  court  would 
not  presume  a  surrender.  The  rule  is,  that  where 
there  is  a  fact  to  warrant  a  presumption  it  will  be 
made ;  but  there  must  be  some  circumstance  out  of 
which  the  presumption  is  to  arise.  This  rule  rests  on 
the  maxim  of  ex  nUiilt),  nihil  sit.  Vnn  Dyck  v.  Van 
Beuren  (1  Caines'  Rep.,  90, «.).  to  which,  after  the 
principle  for  which  Keen  v.  Earl  of  Effing-ham  (2 
Stra.,  1267),  is  cited,  add,  "so  where  a  will  was  adduced 
to  prove  a  tenancy  in  common,  but  abandoned  as 
proof , on  account  of  the  insanity  of  the  testator  being 
established,  the  door  was  shutajrainst  the  presump- 
tion of  any  other  title."  Juckson  v.  Vosburgh,  9 
Johns.  Rep.,  270. 
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such  is  shown  here.  (Woodfall's  Law  of 
Landlord  and  Tenant,  160.)  Besides,  the 
offering  to  set  up  an  adverse  title  did  away  all 
right  to  notice,  had  any  ever  subsisted.  No 
force  can  be  allowed  to  the  objection  against 
the  demises.  The  action  itself  is  a  mere  form. 
The  court,  therefore,  will  so  direct  it,  as  to 
be  entirely  conducive  to  the  justice  of  the 
case. 

Mr.  Woodwarth,  in  reply.  It  is  conceded 
that  had  the  statute  contained  negative  words 
the  map  could  not  have  been  received.  We 
contended  the  proviso  was  equivalent ;  other- 
wise it  is  totally  inoperative.  As  to  the  reser- 
vation of  rent,  it  certainly  is  not  necessary  that 
it  should  be  made  to  create  a  tenancy  at  will ; 
and  what  formerly  were  tenancies  at  will  are 
now  held  to  be  tenancies  from  year  to  year. 
Notice,  therefore,  was  indispensable. 

KENT,  J.,  delivered  the  opinion  of  the 
court: 

Upon  this  case  several  questions  have  been 
raised  on  the  part  of  the  defendant,  on  a 
motion  for  a  new  trial :  1.  It  was  contended 
that  the  map  and  deed  of  partition  were  not 
admissible,  *because  a  copy  of  the  [*174 
map  had  not  been  filed,  and  the  note  of  the 
division  recorded.  The  Act  of  the  8th  Jan- 
uary, 1762  (sec.  6),  declares,  that  every  former 
division  of  lands,  of  which  there  was  a  map, 
or  note  in  writing,  under  the  hands  of  the  pro- 
prietors, should  be  a  valid  partition  thereof, 
provided  such  note  be  proved  before  a  judge 
of  the  Supreme  Court,  and  a  true  copy  of 
such  map  be  filed  and  such  note  recorded.  If 
the  condition  on  which  all  such  previous 
partitions  were  declared  valid,  be  not  per- 
formed, the  transaction  is  left  as  it  was  before, 
and  is  to  be  considered  independent  of  the  act. 
The  division,  and  the  deed  between  the  pro- 
prietors by  which  they  covenanted  to  abide  by 
it,  and  the  separate  possessions  taken  in  pur- 
suance of  that  division,  were  sufficient  to  sever 
the  tenancy  in  common,  which  consisted  in 
nothing  but  a  unity  of  possession .  The  parties 
became  concluded  and  bound  by  that  act,  and 
the  map  and  deed  being  proved  before  a  com- 
petent officer,  and  possession  having  gone 
accordingly,  they  were  admissible  as  legal 
evidence  in  the  case. 

2.  Another    objection  taken  was,  that  the 
defendant  was  entitled  to  notice  to  quit.     It 
has  been  frequently  decided  by  this  court  that 
a  mere  tenant  at  will  does  not  require  notice  to 
quit.     The  circumstances  under  which  the  de- 
fendant was  placed  on  the  premises  prove  him 
to  have  been  strictly  a  tenant  at  will.     There 
were     no    terms    prescribed,    nor    any    rent 
reserved,  or   demanded,    or    paid.     The   de- 
fendant was  merely  directed  to  occupy  the 
land,  which  gave  him  more  the  character  of  a 
bailiff  than  a  tenant.     There  is  nothing  from 
which  we  can   consider  this  to  have  been  a 
holding  from  year  to  year.     The  reservation 
of  an  annual  rent,  is  the  leading  circumstance 
that  turns  leases  for  uncertain  terms  into  leases 
from  year  to  year.     This  was,  therefore,  not  a 
case  requiring  notice  to  the  defendant. 

3.  The  last  objection  made  by  the  defendant 
to  the  verdict  was,  that  no  title  corresponding 
with  a  joint  demise  by  three  of  the  lessors  was 
shown.     The    title    shown    proves   that  the 
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lessors  of  the  plaintiffs  are  all  tenants  in  com- 
mon. If  this  objection  be  well  made,  the 
plaintiff  is  still  entitled  to  recover  the  propor- 
tion of  the  premises  belonging  to  the  lessor, 
who  demised  separately,  and  the  recovery 
175*]  must  be  *modifled  accordingly.  The 
point  has  been  frequently  declared  and  ad- 
judged that  tenants  in  common  cannot  make  a 
joint  demise,  and  yet  the  books  frequently 
speak  in  terms  inconsistent  with  this  position. 
Littleton  says  that  two  tenants  in  common  may 
make  a  lease  of  their  tenements  to  another  for 
;a  term  of  years,  rendering  rent,  and  may,  in 
consequence  thereof,  have  a  joint  action 
against  the  lessee  for  the  rent.  So  it  is  said 
that  they  may  join  in  a  lease  to  a  third  person, 
and  that  lessee  make  a  lease  to' try  the  title  ; 
and  again,  one  tenant  in  common  may  make  a 
demise  of  the  whole  premises,  and  under  that 
demise  may  recover  an  undivided  moiety. 
The  case  of  HealJierly,  ex  dem.  WortMng- 
ton  and  Tunnadine,  v.  Weston  et  al.,  which  was 
the  latest  and  most  solemn  decision  against  the 
•competency  of  a  joint  demise,  assigns  as  a 
reason,  that  the  estates  of  tenants  in  common 
are  several  and  distinct,  and  there  is  no  privity 
between  them.  But  it  appears  to  me  there  is 
the  very  privity  requisite  in  this  case  to  make 
a  lease— the  unity  of  possession.  The  lease  is 
only  a  transfer  of  the  possession  which  is 
common  between  them.  It  is  no  transfer  of 
the  rights  of  property,  which  is  distinct,  and 
in  which  they  truly  have  no  privity.  The 
action  of  ejectment  is  founded  on  the  fiction  of 
an  ouster  of  possession  merely,  and  I  see  no 
reason  why  tenants  in  common  may  not  act 
jointly  in  disposing  of  their  joint  possession. 
If  they  can  in  any  case  make  a  joint  lease,  as 
the  books  admit,  their  joint  lease  in  the 
present  case  is  sufficient,  because  the  fiction  is 
answered,  which  only  requires  a  lease  compe- 
tent to  transfer  the  possession  for  a  given  term 
•of  years.  And  since  this  is  a  mere  fiction,  and 
the  whole  action  liberally  considered,  and  the 
recovery,  though  it  be  for  the  possession  only, 
yet  it  does,  in  effect,  inure  to  each  lessor,  ac- 
cording to  his  title,  we  ought  to  give  effect  to 
the  demise,  if,  by  any  possibility  of  law,  it  can 
be  adjudged  good.  If  the  action  of  ejectment 
be  considered  distinct  from  the  fiction  of  lease, 
entry,  and  ouster,  two  tenants  in  common 
•could  not  join  at  all  in  the  action  ;  for  it  is  a 
general  and  settled  rule,  that  in  all  actions  real 
and  mixed,  tenants  in  common  must  sever,  be- 
cause they  have  several  freeholds,  and  claim 
by  several  titles.  They  cannot,  therefore,  join 
176*]  *in  a  writ  of  right,  or  in  an  action  of 
assize:  each  must  have  a  separate  assize  for  his 
moiety.  Hence,  Coke  lays  it  down  that  tenants 
in  common  shall  not  join  in  an  ejectione  firma, 
nor  in  a  writ  of  ejectment  de  gard,  or  a  qucere 
•ejecit  infra  terminum,  &c.,  for  these  actions 
concern  the  right  of  lands,  which  are  several ; 
but  since  the  introduction  of  a  fictitious  lessee, 
tenants  in  common  have  been  permitted  to  join 
in  an  action  of  ejectment,  and  the  practice  has 
been  only  to  require  a  fictitious  lease  from  each 
tenant  in  common.  The  old  rule  is  already 
•completely  evaded  by  means  of  the  fiction.  In 
opposition  to  Littleton  and  Coke,  it  has  long 
been  the  established  practice  to  permit  tenants 
in  common  to  join  in  the  mixed  action  of 
•ejectione  firma,  and  when  that  action  has  be- 
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come  in  form  only  a  mixed  action,  and  in 
substance  a  real  action,  for  trying  the  title  of 
the  fee.  Having  carried  the  fiction  thus  far, 
we  ought  not  now  to  suffer  ourselves  to  be 
entangled  in  this  very  fiction,  and  sacrifice 
substance  to  form.  If  two  tenants  in  common 
are  competent  to  join  in  the  lease  or  transfer  of 
their  joint  possession,  it  is  sufficient ;  and  for 
these  reasons  we  must  hold,  even  in  opposition 
to  several  authorities,  that  it  has  now  become 
immaterial  whether  tenants  in  common  de- 
clare on  joint  or  separate  demises ;'  and 
accordingly  we  are  of  opinion,  on  all  the 
points,  that  the  defendant  take  nothing  by  his 
motion.2 

New  trial  refused. 

Overruled— 9  Johns.,  267. 

Reviewed— 7  Cow.,  748. 

Cited  in— 2  Johns.,  7ti ;  4  Johns.,  212 ;  5  Cow..  192 ;  3 
Wend.,  154 ;  14  Wend.,  255 ;  19  Wend.,  179 ;  6  Hill,  638 ; 
19  N.  Y.,  297;  36  N.  Y.,  501;  41  N.  Y.,  424;  49  N.  Y., 
32;  60  N.  Y.,  104;  62  N.  Y..  480;  6Barb.,  132;  14  Barb., 
255  ;  17  Barb.,  156 ;  16  How.  Pr.,  458 ;  14  Abb.  Pr.,  128 ; 
2  Trans.  App. ,  259.  See  9  Johns.,  367. 


CLINTON  «.  PORTER. 

Oyer — Demand  —  Variance  —  Judgment  by  De- 
fault— Vacatur —  Costs. 

If  on  demand  of  oyer  that  given  be  different  from 
that  set  out,  the  plaintiff  cannot,  without  rule  or 
notice  after  service  of  a  true  oyer,  sign  judgment  by 
default.  If  it  be  done  the  court  will  set  it  aside, 
with  costs. 

IN  debt  on  a  bond,  the  plaintiff  set  out  the 
real  oyer  of   it.     The  defendant  then  de- 
manded oyer,  which  was  given  to  him  variant 
from  that  set  out,  on  which   the  defendant 
pleaded  non  ext  factum.     The  plaintiff  then, 
without  any  rule  or  notice,  served  a  fresh  oyer, 
setting    out   the  bond    and  condition  truly ; 
twenty  days  having  elapsed,  he  signed  judg- 
ment by  default. 
Mr.  Emott,  on  affidavit  disclosing  the  above 

1.— The  English  decisions  do  not  seem  to  sanction 
the  full  extent  of  the  position  in  the  text,  yet  they 
avail  themselves  of  the  nvst  trifling  circumstance 
to  obviate  the  formal  objection  of  the  demise  being 
joint,  when  the  title  is  several ;  therefore  payment 
of  one  entire  rent  to  the  agent  of  two  trustees,  ap- 
pointed at  several  times,  estops  the  tenant  from 
showing,  in  an  ejectment  on  a  joint  demise,  that  the 
lessors  are  tenants  in  common.  Doe  v.  Grant,  12 
East,  221.  Though  several  parceners  constitute  but 
one  heir,  and  the  entry  of  one  for  a  condition 
broken  inure  to  the  benefit  of  all,  she  may.  on  her 
sole  demise,  recover  her  own  share.  Doc  v.  Pierson, 

6  East,  173.    For  the  sole  demise  of  a  joint  tenant  to 
the  plaintiff  in  ejectment  severs  the  joint  tenancy, 
and  entitles  to  a  recovery  for  the  lessor's  propor- 
tion.   Denne  v.  Judge,  11  East,  287 ;  Roe  v.  Lons- 
dale,  12  East,  39.    If  all  the  joint  tenants  make  sev- 
eral demises  to  the  plaintiff,  he  is  entitled  to  recover 
the  whole,  for  all  the  estate  is  vested  in  him.    Doe  v. 
Read,  12  East,  57. 

2.— As  to  notices  to  quit,  cases  on  the  subject  col- 
lated and  compared  in  Jackson  v.  Miller  (7  Cow., 
747).  As  to  tenant  at  will,  see  Nichols  v.  Williams,  8 
Cow.,  13;  Jackson  v.  Vincent,  4  Wend.,  633 ;  Jackson 
v.  Salmon,  4  Wend.,  617 ;  Rowan  v.  Lytle,  11  Wend., 
618 ;  Bradlev  v.  Covel,  4  Cow.,  349 ;  Phillips  v.  Covert, 

7  J.  R.,  1 ;  Joes  v.  Joes,  13  J.  R.,  235 ;  Young  v.  Ellis, 
13  J.  R.,  118 :  Jackson  v.  Aldrich.  13  J.  It.,  106 ;  Jack- 
son v.  Babcock,  4  J.  R.,  418 ;  Van  Alen  v.  Rogers,  1 
J.  C.,  33 ;  S.  C.,  2  C.  C.  E.,  314 ;  Jackson  v.  Bradt,  2  Cai. 
It.,  169 ;  Jackson  v.  Wilson,  9  J.  R.,  267. 
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facts,  moved  to  set  aside  the  default  and  sub- 
sequentproceedings. 

Mr.  Van  Vechten,  contra,  insisted  that  the 
case  was  within  the  eighth  rule  of  April,  1796, 
which  allows  of  amending  declarations,  &c., 
and  that  all  permitted  by  that  rule  might  be 
done  of  course. 

Per  Curiam.  Take  the  effect  of  your  mo- 
tion with  costs.1 

Motion  granted. 


177*]  *  JACKSON,  ex  dem.  QUACKENBTJSH. 


DENNIS. 

Hosick  Patent  —  Description  —  Survey. 

The  boundaries  of  the  Hosick  patent  are  accord- 
ing to  the  survey  made  by  John  R.  Bleecker  in 
1754.* 

rPHIS  was  an  ejectment  for  lands  lying  in  the 
-L  County  of  Washington,  to  which  the 
plaintiff  claimed  title  under  a  royal  grant, 
dated  in  1770,  and  the  defendant  under  one  of 
1688,  commonly  called  the  Hosick  patent. 
The  only  question  between  the  parties  was, 
what  is  the  true  construction  of  this  latter 
grant  as  to  boundary?  The  description  in  the 
patent  is  :  '  'All  that  tract  of  land  situate,  &c.  , 
on  both  sides  of  a  certain  creek  called  Hosick, 
beginning  at  the  bounds  of  Schackook,  and 
from  thence  extending  up  the  said  creek,  &c., 
being  in  breadth,  on  each  side  of  the  said  creek, 
two  English  miles  ;  that  is  to  say,  two  English 
miles  on  the  one  side  of  the  said  creek,  and  two 
English  miles  on  the  other  side  of  the  said 
creek,  the  whole  breadth  being  four  English 
miles. 

LEWIS,  Ch.  J.,  delivered  the  opinion  of  the 
court  :  2 

The  creek  is  so  situated  that  it  is  impossible 
to  run  parallels  to  it,  which  shall  be  always 
two  miles  distant  from  it  in  its  whole  extent. 
It  becomes,  then,  a  pretty  nice  question  what 
principle  shall  be  adopted  in  the  locating  of 
the  grant.  Several  ingenious  ones  have  been 
proposed,  all  of  which  are  liable  to  exception. 
For  the  plaintiff,  it  is  insisted  that  the  most 
rational,  correct,  and  advantageous  one  to  the 
crown,  would  be  to  make  a  traverse  of  the 
creek  and  taking  such  line  for  a  base,  to  run 

1.  —  Where  the  oyer  varies  from  the  instrument 
declared  on,  the  defendant  may  set  it  forth  in  his 
plea  and  demur,  or  he  may,  without  setting  it  forth, 
plead  rum  est  factum,  and  avail  himself  of  the  vari- 
ance at  the  trial.  Ehle  v.  Purdy,  6  Wend.,  629.  Af- 
ter twelve  days  demand  of  over  .by  the  plaintiff 
of  a  release  pleaded  by  the  defendant,  he  may  treat 
the  plea  as  a  nullity  and  enter  the  defendant's  de- 
fault. Field  v.  Goodman,  4  Wend.,  214.  A  small 
difference  between  the  oyer  of  a  bond  and  the  dec- 
laration is  not  regarded.  Henry  v.  Brown,  19  J.  R., 
49.  The  defendant  has  the  same  time  to  plead  after 
delivery  as  at  the  time  of  demand.  Mulholand  v. 
Van  Tine,  8  Cow.,  132  ;  see  Varick  v.  Bodine,  3  Hill, 
444. 

*S.  P.,  2  Johns.  Rep.,  297;  5  Johns.  Rep.,  496,  506: 
9  Johns.  Rep.,  102. 

2.—  This  decision  was  delivered  in  November,  1803, 
and  ought  to  have  been  reported  as  of  that  term. 
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parallels  at  two  miles  distance  on  each  side. 
The  objection  to  this  is,  that  such  parallels 
would,  in  many  points,  approach  nearer  to, 
and  in  others  recede  further  from  the  creek 
than  two  miles. 

For  the  defendant  it  is  contended,  that  the- 
principle  adopted  by  John  R.  Bleecker,  the 
surveyor,  who  run  out  the  tract  in  1754,  is  to 
the  full  as  correct,  if  not  more  so  than  the  for- 
mer. The  mode  he  adopted  was,  so  to  run 
the  outlines  as  to  be  enabled,  at  every  point  in 
them,  to  strike  the  creek  at  two  miles  distance 
in  some  one  direction,  though  he  might  be 
nearer  to  or  farther  from  it  than  two  miles,  in 
other  directions.  This  mode  was  considered  by 
three  surveyors  of  intelligence,  who  were  ex- 
amined as  witnesses  on  the  trial,  to  be  the- 
most  practicable,  and  better  calculated  than 
any  other  to  satisfy  the  words  of  the  patent. 
These  opinions  *have  considerable  [*178- 
weight  with  us ;  and  when  it  is  considered 
that  the  lands  in  this  patent  have  been  uni- 
formly settled  agreeably  to  that  survey,  and 
that  the  premises  in  question  have  been  so  held 
for  much  more  than  twenty  years,  we  think 
we  ought  to  have  stronger  reasons  than  any 
that  have  been  offered  to  induce  us  to  disturb- 
such  ancient  possessions.  We  are,  therefore, 
of  opinion,  judgment  be  entered  for  the  de- 
fendant. 

Judgment  J 'or  the  defendant. 
Cited  in— 5  Johns.,  497 ;  9  Johns.,  104. 


JACKSON,  ex  dem.  VAN  SLYCK  ET  AL., 

v. 
SON. 

Witness — Cross- Examination —  Written  Evidence 
on. 

When  a  defendant  cross-examines  a  plaintiff's 
witness,  he  makes  him  his  own. 

Therefore,  parol  testimony  of  a  deed  or  will,  dis- 
closed by  such  witness,  in  the  possession .  of  the 
plaintiff,  cannot  be  received  without  notice  to  pro- 
duce it.t 

IN  ejectment  on  a  motion  for  a  new  trial.  It 
appeared  that  at  Nisi  Prius  the  plaintiff 
claimed  by  descent.  On  the  cross-examination 
of  one  of  his  witnesses  by  the  defendant,  it 
came  out  that  the  ancestor  had  made  a  will,  of 
which  the  judge,  who  heard  the  cause,  admit- 
ted parol  testimony,  without  any  notice  to 
produce  it  having  been  given. 

•fThe  old  rule  in  Westminister  Hall,  and  which  by 
every  learned  judge  has  been  called  "the  sensible 
one,"  was,  that  of  an  instrument  coming  from  the 
opposite  side,  after  notice  to  produce  it,  proof  from 
the  party  who  called  for  it  was  not  required ;  the 
very  circumstance  of  its  being  with  the  other  side, 
being  prima  facie  evidence  of  due  execution,  and 
from  its  being  in  such  custody  the  probable  igno- 
rance, in  the  party  noticing,  of  the  names  of  the 
witnesses.  Rex  v.  Middlezoy,  2  D.  &  E.,  41.  But  in 
Gordon  v.  Secretan  (8  East,  548),  it  was  ruled  that  a 
party  calling  for  a  deed  from  the  opposite  side, 
must  prove  it  in  the  same  manner  as  if  it  had  come 
out  of  his  possession ;  and  the  practice  extends  not 
only  to  sealed,  but  unsealed  instruments.  Wether- 
ston  v.  Edgington,  2  Camp.,  24.  A  notice  to  pro- 
duce papers  extends  to  the  time  of  trial,  and  is  not 
confined  to  the  circuit  or  sittings  for  which  the 
cause  has  been  noticed  for  trial.  Jackson  v.  Sher- 
man, 6  Johns.  Rep.,  19. 
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Per  Curiam.  A.  new  trial  must  be  awarded 
with  costs  to  abide  the  event.  When  the  de- 
fendant cross-examined,  he  made  the  witness 
as  much  his  own  as  if  he  himself  had  called 
him.1  He,  therefore,  could  not  introduce 
through  him  any  proof,  which  could  not  have 

1.— The  English  courts  adopt  another  principle; 
they  consider  a  witness  called  by_  the  plaintiff  as  his 
witness,  even  after  a  cross-examination,  being1  dis- 
missed, and  called  back  by  the  defendant,  Dickin- 
son v.  Shee,  4  Esp.  Rep.,  67. 


been  legal,  had  the  witness  been  originally 
produced  on  his  behalf.  In  Jaskson,  ex  dem. 
Van  Rensselaer,  v.  Clark,  April  Term,  1801,  the- 
same  point  was  ruled.  The  judge,  therefore, 
was  clearly  wrong  in  admitting  parol  proof 
of  a  will,  as  the  party  did  not  show  any  notice 
on  the  opposite  side  to  produce  it. 

New  trial. 

Cited  in— 15  Wend.,  422 ;  19  Hun,  101 ;  33  Barb.,. 
547. 


PROMOTIONS. 

KENT,  J.,  Chief  Justice,  vice  LEWIS,  elected  Governor. 
DANIEL  D.  TOMPKINS,  Counsellor  at  Law,  to  the  office  of  Judge. 
CAINES'  REPS.,  2. 
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CASES   ARGUED   AND   DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


STATE   OF  JSEW  YORK, 


IN 


NOVEMBER  TERM,  IN  THE  TWENTY-NINTH  YEAR  OF  OUR  INDEPENDENCE. 


LAWTON  ET  AL. 
9. 

THE  COMMISSIONERS  OF  HIGHWAYS 
FOR  THE  TOWN  OF  CAMBRIDGE,  in 

Washington  County. 

1.  Certiorari — Appeal — Commissioners  of  High- 
ways— Common  Pleas.  2.  Id. — Return  to — 
Intendment  of  Law.  3.  Irrelevant  Matters — 
Hood —  Width — Presumption. 

A  certiorari  lies  to  the  judges  of  the  Common 
Pleas,  on  an  appeal  to  them  from  the  coinml&soners 
of  highways. 

On  a  return  by  the  judges  to  such  a  certiorari,  not 
stating  what  proceedings  were  had  before  the  com- 
missioners, the  intendment  of  law  is,  that  they  were 
regular. 

What  is  returned  without  being  required  and  not 
asserted  as  a  fact,  but  merely  as  a  matter  of  belief 
and  information,  is  irrelevant,  and  not  to  be  re- 
garded. 

If  the  return  state  a  road  to  have  been  laid  out,  it 
will  be  presumed  it  was  of  the  proper  width,  unless 
the  contrary  appear. 

Citations-4  Hawk.,  144 ;  1  Salk.,  146 ;  1  Ld.  Raym., 
580 ;  2  D.  &  E.,  235 ;  2  Salk.,  482. 

ON  certiorari  to  three  of  the  judges  of  the 
Common  Pleas  of  Washington,  to  return 
an  appeal  to  them  from  the  determination  of 
the  commissioners  of  highways,  for  the  town 
of  Cambridge,  "and  also  the  decision,  judg- 
ment, process,  and  proceedings  of  the  same, 
with  all  things  touching  the  same,"  the  return 
stated  the  appeal  to  have  been  on  the  laying 
out  a  public  road  or  highway  ttirough  part  of  the 
town  of  Cambridge  ;  it  then  set  forth  the  min- 
utes, or  memorandum,  as  it  was  termed,  of  the 
laying  out,  by  precise  courses  and  distances  : 
but  the  width  of  the  road  was  not  given,  nor 
was  it  specified  whether  it  ran  through  im- 
proved or  unimproved  land ;  neither  did  it 
mention  that  it  was  laid  out  on  the  request  of 
twelve  freeholders  under  oath.  This  memo- 
randum was  signed  by  the  commissioners,  and 
directed  to  the  town  clerk,  requesting  him  to 
record  the  same  as  a  public  road,  and  to  it 
CAINES'  REPS.,  2. 


another  memorandum  subscribed  by  the  same 
commissioners  was  subjoined,  in  the  following 
words:  "  Likewise  a  piece  of  road  south  of 
Mr.  William  Hill's  dwelling-house,"  &c.,  de- 
scribing the  courses  and  distances,  but  without 
*specifying  any  request  to  record  it,  [*18O 
either  as  a  public  or  private  road.  The  return 
further  stated  that  the  judges,  according  to 
the  Act  of  the  8th  of  April,  1801  (1  Rev.  Laws, 
588),  met  on  this  appeal,  and  after  hearing 
reasons  for  and  against  the  road,  affirmed  the 
determination  of  the  commissioners ;  adding, 
however,  that  when  this  was  done,  they  were 
not  informed  or  advised  that  the  highway  was 
laid  out  through  a  garden,  which  had  been 
cultivated  as  such  for  at  least  four  years,  with- 
out the  consent  of  the  owner  (sec.  15)  thereof, 
which  had  been  since  communicated  to  them, 
and  which  they  believed  to  be  true. 

To  this  return  the  plaintiff  assigned  the  fol- 
lowing errors  :  1.  That  it  did  not  appear  that 
twelve  freeholders  had  certified,  under  oath, 
i  that  the  road  was  necessary.  2.  That  the 
!  commissioners  had  not  caused  the  laying  out 
to  be  recorded.  8.  That  it  did  not  appear 
whether  the  road  was  laid  out  as  a  public  or  pri- 
vate road.  4.  That  from  the  return  of  the 
judges,  it  appeared  that  the  road  was  run 
through  a  garden,  improved  as  such  more  than 
four  years.  5.  That  the  width  of  the  road 
was  not  stated,  which  ought  to  be  done  with 
definite  boundaries. 

Mr.  Foot,  for  the  defendants.  Before  enter- 
ing into  the  discussion  of  the  errors  assigned, 
it  may  be  well  to  observe,  that  by  the  2d  sec- 
tion of  the  act,  under  which  the  proceedings 
complained  of  have  taken  place,  the  decision 
of  the  judges  of  the  Common  Pleas  is  made 
conclusive.  It  may  be  questioned,  therefore, 
whether  this  court,  in  the  present  instance, 
has  jurisdiction. 

KENT,  Cfi.  J.  We  will  think  of  that  matter  ; 
in  the  meantime  let  the  argument  proceed. 

Mr.  Van  Vetchen,  for  the  plaintiffs.  By  the 
last  proviso  of  the  15th  section  of  the  Act  to 
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Regulate  Highways,  it  is  ordained,  "  that  no 
road  shall  be  laid  out  through  any  improved 
land  without  the  consent  of  the  occupant,  un- 
less upon  the  application  of  twelve  respectable 
freeholders  of  the  town,  certifying  on  oath 
that  such  road  is  necessary  and  proper."  This 
regulation,  it  appears  from  the  return,  has  not 
been  complied  with.  As  the  power  by  which 
it  was  to  be  carried  into  effect  is  a  special  del- 
egated power,  it  must  be  strictly  pursued,  and 
so  shown  to  the  court.  The  same  obser- 
vation applies  to  the  2d  and  3d  exceptions. 
The  direction  to  record  is  confined  to  the  first 
road,  and  cannot  extend  to  the  second  ;  for  as 
181*]  the  whole  proceeding  is  *in  derogation 
of  the  rights  of  individuals,  nothing  can  be 
taken  by  way  of  intendment.  The  importance 
of  stating  the  nature  of  the  road,  whether  pri- 
vate or  public,  is  manifest  from  the  17th  sec- 
tion of  the  act ;  the  first  are  to  be  not  more 
than  three,  the  latter  not  less  than  five,  rods 
wide.  On  the  face  of  the  return  it  appears 
that  the  road  was  laid  out  contrary  to  law.  It 
is  expressly  stated  that  the  judges  knew  not, 
till  after  confirmation  of  the  acts  appealed 
from,  that  the  road  went  through  a  garden  im- 
proved for  more  than  four  years.  Had  the 
requisites  of  the  act  been  Complied  with,  this 
must  have  appeared.  It  is  plain,  then,  that 
without  adhering  to  the  directions  of  the  stat- 
ute the  commissioners  have  laid  out  a  road  in- 
fringing on  private  rights,  and  contrary  to  the 
act.  For  these  reasons  we  contend  the  judg- 
ment must  be  reversed ;  besides,  the  commis- 
sioners' proceedings  are  not  returned. 

Mr.  Foot,  contra.  The  return  made  by  the 
judges  carries  a  spirit  of  partiality. 

KENT,  Ch.  J.  No  imputation  can  be  received 
against  inferior  magistrates,  unless  they  stand 
charged  with  improper  conduct.  They  are 
not  here  to  answer  for  themselves.  The  only 
question  is:  Are  the  proceedings  regular  or  not? 

Mr.  Foot.  The  judges  are  not  bound  to  re- 
turn anything  which  was  not  before  them ; 
therefore  the  application  of  twelve  freeholders, 
&c.,  and  all  that  constituted  grounds  for  the 
commissioners  to  proceed,  need  not  appear. 
From  the  face  of  the  return  it  is  evident  the 
road  laid  out  is  ordered  to  be  recorded  as  a 
public  road.  The  direction  for  the  latter  is, 
that  it  shall  be  "likewise,"  which  is  as  much 
as  to  say,  in  the  same  manner  as  the  former. 
It  cannot  be  intended  from  the  record  that  the 
road  went  through  a  garden.  If  the  proceed- 
ings do  not  show  intrinsic  error,  it  will  be  pre- 
sumed they  are  correct.  The  law  prescribes 
the  width  of  the  road,  and  till  the  contrary  ap- 
pear, the  inference  must  be  that  the  directions 
of  the  statute  have  been  complied  with. 

Mr  Van  Vechten,  in  reply.  The  reasoning 
of  the  opposite  side  is  in  effect  this,  that  the 
court  must  decide  on  what  is  from  what  does 
not  appear ;  therefore  a  compliance  with  the 
act  must  be  presumed,  because  it  is  not  shown. 
This  is  contrary  to  every  principle  relating  to 
inferior  jurisdiction. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

It  is  made  a  question,  whether  a  certiorari 
is  grantable  to  remove  into  this  court  these 
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proceedings,  the  statute  having  declared  the 
<  1<  vision  of  the  *judgesof  the  Common  [*  182 
Pleas,  on  an  appeal  made  to  them,  to  be  con- 
clusive. 

It  is  a  position  beyond  contradiction,  that 
the  King's  Bench,  in  England  (and  this  court 
is  clothed  with  the  same  common  law  author- 
ity), has  jurisdiction,  and  may  award  a  cer- 
tiorari, cfot  only  to  inferior  courts,  but  to  per- 
sons invested  by  the  Legislature  with  power  to 
decide  on  the  property  or  rights  of  citizens, 
even  in  cases  where  they  are  authorized  by 
statute  finally  to  hear  and  determine.  (4 
Hawk.,  144.) 

A  certiorari  has  been  held"  to  lie  to  commis- 
sioners of  sewers.  In  the  case  of  Cardiffe 
Bridge  (1  Salk.,  146,  and  1  Ld.  Raym.,  580), 
a  certiorari  was  granted  to  remove  certain 
orders  of  justices  of  the  peace,  made  pursuant 
to  a  private  act  of  the  Parliament,  for  repair- 
ing the  bridge  ;  and  it  was  there  decided,  that 
wherever  new  jurisdictions  are  erected,  be  it 
by  private  or  public  act,  they  are  subject  to 
the  inspection  of  the  King's  Bench  by  writ  of 
error,  certioi'ari  and  mandamus.  The  authori- 
ties to  this  point  are  so  numerous  and  uniform 
that  it  cannot  be  necessary  to  enlarge.  The 
necessity  of  a  superintending  power  to  restrain 
and  correct  partialities  and  irregularities  which 
may  be  committed  by  inferior  officers,  is  so 
obvious  and  indispensable  that  the  court  ought 
by  no  means  to  deny  themselves  a  jurisdiction 
of  such  salutary  influence. 

Though  the  general  power  of  the  court  is 
indisputable,  there  are  cases  where  they  will 
not  interfere.  In  the  case  of  a  poor  rate,  they 
will  refuse  the  writ ;  as  also  in  the  assessment 
of  the  land  tax,  from  a  regard  to  the  public 
inconvenience.  (The  King  v.  King  et  al.,  2  D. 
&  E.,  235.)  In  cases,  too,  depending  wholly 
on  the  discretion  of  persons  authorized  to  do 
an  act,  this  court  hath  refused  to  interfere  ;  I 
allude  to  an  application  made  for  a  mandamus 
to  the  commissioners  of  highways  of  Rhine- 
beck.  There  the  court  perceived  that  its  in- 
terference would  be  nugatory,  because  the 
commissioners  had  a  discretion  to  lay  out,  or 
refuse  to  lay  out  the  road  applied  for.  The 
present  is  a  different  case ;  the  regularity  of 
the  proceedings  is  questioned,  and  most  cer- 
tainly the  court  cannot  want  jurisdiction  to 
inquire  into  it,  when  a  freeholder  shall  apply 
to  them  not  to  be  disturbed  in  his  freehold, 
but  by  proceedings  conformable  to  law.  The 
answer  to  the  first  exception  is,  that  the  cer- 
tiorari having  been  directed  to  the  judges  of 
the  Common  Pleas,  the  court  cannot  require 
or  expect  from  them  a  return  of  any  proceed- 
ings not  before  them.  The  application  may 
have  been  made  by  *the  twelve  free-  [*  1 80 
holders,  and  still  the  judges  have  no  Knowl- 
edge of  the  fact ;  in  our  opinion,  their  au- 
thority to  hear  the  appeal  was  confined  to  the 
merits  alone — the  fitness  or  unfitness  of  laying 
out  the  road.  Hence,  on  this  return,  to  intend 
that  the  proceedings  before,  the  commissioners 
were  irregular,  merely  because  the  judges  have 
not  returned  them,  would  be  unreasonable  and 
unwarrantable. 

The  return  answers  both  the  2d  and  3d 
objections ;  the  road  was  directed  to  be  re- 
corded, and  was  laid  out  as  a  public  road. 

As  to  the  4th  objection,  the  return  made  by 
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the  judges  relative  to  the  garden,  is  not  to  be 
regarded,  for  two  reasons :  1.  It  is  not  asserted 
as  a  fact  that  the  road  ran  through  a  garden 
improved  four  years.  2.  It  is  inserted,  with- 
out warrant,  not  being  ordered  to  be  returned, 
and  is  not  to  be  regarded.  (2  Salk.,  492.) 

As  to  the  5th  objection,  the  18th  section  of 
the  act  requires  that  all  public  roads,  to  be 
laid  out,  shall  not  be  less  than  four  rods. 
Where  the  commissioners  are  silent  with  re- 
spect to  the  width,  in  our  opinion  the  court 
ought  to  intend  that  the  road  is  of  that  width. 
We  think,  therefore,  the  proceedings  ought  to 
be  affirmed.1 

Judgment  of  affirmance. 

Cited  in— 9  Johns.,  231 ;  12  Johns.,  49 :  15  Johns.. 
538 ;  16  Johns.,  13,  50 ;  20  Johns.,  83,  438 ;  1  Cow.,  32 ;  1 
Wend.,  375;  7  Wend.,  300;  10  Wend.,  421;  13  Wend., 
433 ;  15  Wend.,  210 ;  23  Wend.,  287 ;  25  Wend.,  100. 187, 
284 ;  2  Hill,  22 ;  3  Hill,  51 ;  1  Johns.  Ch.,  21 ;  4  Johns. 
Ch.,  356;  1  Paige,  549;  6  N.  Y.,  313;  12  N.  Y.,  412;  54 
N.  Y.,  60;  63  N.  Y.,  394;  68  N.  Y.,  409;  80  N.  Y.,  125;  3 
Lans.,  149;  7  Lans.,  222;  4  Hun,  602;  6  Hun,  626;  19 
Hun,  265;  15  Barb.,  481;  32  Barb.,  134;  43  Barb.,  235; 
65  Barb.,  481 ;  1  T.  &  C.,  106 ;  6  How.  Pr.,  175 ;  34  Ind., 
120, 136. 


JACKSON,  ex  dem.  DUNBAR  AND  THORN, 

v. 
TODD. 

Adverse  Possession — Holder's  Title  Bad — 
Conveyance  Void. 

A  conveyance  of  lands  adversely  held  is  void, 
though  the  title  under  color  of  which  the  person 
holds  may  be  bad. 

1. — See  the  case  of  People  ex  rel.  Woodward  v. 
Covert,  1  Hill,  674 ;  Allyn  v.  Commissioners  of  High- 
ways in  Schodack,  19  Wend.,  342 ;  see  sess.  36,  ch.  33, 

,,   N.  R.  L.,  282;  Commissioners.  &c.,  v.  Claw,  15  J.  R., 

*  537. 


Citations-3  Johns.  Cas.,  101 ;  1  Caines,  558 ;  3  Johns. 
Cas.,  124. 


THIS  was  an  action  of  ejectment  to  recover 
lot  25,  in  the  town  of  Marcellus,  and  tried 
before  Mr.  Justice  Thompson,  on  the  25th  of 
June,  1803,  at  the  Circuit  Court  held  in  Onon- 
daga. 

The  plaintiff  deduced  his  title  from  William 
Dunbar,  one  of  the  lessors,  a  soldier  in  the 
Revolutionary  Army,  and  to  prove  it,  adduced, 
first,  the  patent  from  the  State  for  the  lands  in 
question,  dated  the  8th  July,  1790.  Then  a 
deed  of  the  8th  March,  1784,  from  Dunbar  to 
Zebulon  Mercy ;  another  of  the  23d  June,  1794, 
from  Mercy  to  Zephaniah  Platt ;  and  a  further 
deed  of  the  5th  September,  1797,  from  Platt 
to  William  Thorn,  one  of  the  lessors  of  the 
plaintiff,  which  last,  like  all  the  others,  was 
duly  acknowledged  and  recorded. 

On  the  part  of  the  defendant  there  was  given 
in  evidence  a  deed  from  William  Dunbar,  the 
soldier,  to  Isaac  Brooks,  for  the  lands  in  ques- 
tion, dated  the  12th  September,  1791,  regis- 
tered *according  to  law,  and  proved  at  [*184 
the  trial  by  one  of  the  subscribing  witnesses. 
A  conveyance  duly  acknowledged  and  re- 
corded was  then  offered,  dated  the  10th  De- 
cember, 1794,  from  the  executors  of  Brooks  to 
Benjamin  Isaacs,  in  consideration  of  £240. 
This  testimony  was  objected  to,  but  received. 
After  which  it  was  proved  that  the  defendant 
entered  on  the  premises  about  eight  years  an- 
tecedent to  the  trial  (some  time  in  1795),  when 
one  Cady  was  upon  the  lot  in  question,  had 
made  some  improvements,  and  claimed  pos- 
session. That  the  defendant  purchased  of 
Cady  the  possession,  excepting  where  the  actual 
improvements  were  made,  and  that  the  places 
where  those  improvements  were  made  are  now 
held  by  one  Taylor,  who  holds  under  William 
Thorn,  the  lessor  of  the  plaintiff.  Todd  had 


NOTE. — Adverse  possession — Grant  void. 

At  the  common  law  one  cannot  grant  or  charge 
that  which  is  not  in  his  possession  though  he  has  a 
right  to  it. 

After  an  actual  disseisin,  the  disseisee  could  neither 
devise  nor  convey  lands,  his  interest  having  been 
•cut  down  to  a  right  of  entry,  which  the  law  against 
maintenance  would  not  allow  him  to  part  with.  To 
convey  he  must  have  been  seized  in  law,  or  in  fact, 
by  himself  or  his  tenant,  as  it  was  the  very  essence 
of  a  conveyance  to  transfer  the  seisin  from  grantor 
to  grantee.  Jackson  v.  Brinkerhoff,  3  Johns.  Cas-, 
101 ;  Taylor  v.  Horde,  2  Smith's  Lead.  Cas.,  5  Am.  Ed., 
529,  531;  Done's,  Abr.  Vol.  IV.,  16;  Co.  Litt.,  266  b, 
Butler's  note,  217;  Wash.  Real.  Prop.,  Vol.  I.  62, 
Vol.  III.  133 ;  Van  Rensselaer  v.  Kearney,  11  How. 
(U.  S.),  319 ;  Small  v.  Procter,  15  Mass.,495 ;  Rutnam 
School  v.  Fisher,  38  Me.,  324. 

A  deed  of  land,  of  which  grantee  is  disseized,  is 
void.  Freeman  v.  Thompson,  1  Root  (Conn.),  402  ; 
Jackson  v.  Demont,  9  Johns.,  55 ;  Jackson  v.  Vre- 
denberg,  1  Id.,  159 ;  Williams  v.  Jackson,  5  Id.,  489 ; 
Gibson  v.  Shearer,  1  Murphey  (N.  C.),  114 ;  Thurman 
v.  Cameron,  24  Wend.,  87;  Daune  v.  Wingate,  12 
N.  H.,291;  Bunce  v..Galleghor,  5  Blatchf.,  481;  Lord 
v.  Darling,  7  Allen  (Mass.),  205 ;  Early  v.  Garland,  13 
Gratt.  ( Va.),  1 ;  Hay  v.  Cumberland,  25  Barb.,  594 ; 
Gresham  v.  Webb,  29  Ga.,  320;  Ball  v.  Lively,  1 
Dana  (Ky.),  60;  Michael  v.  Nutting,  1  Ind.,  291; 
Williams  v.  Hogan,  1  Meigs  (Tenn.),  187 ;  Dexter  v. 
Nelson,  6  Ala.,  68;  Beedsoe  v.  Doe,  5  Miss.,  13; 
Martin  v.  Pace,  6  Blackf .  (Ind.),  99 ;  Way  v.  Arnold, 
18  Ga.,  181;  Dubois  v.  McLean,  4  McLean,  486; 
Barker  v.  Barker,  14  Wis.,  131. 

Such  deed  is  not  void.  The  ancient  policy,  hold- 
ing a  conveyance  of  lands,  held  adversely,  to  be  an 
act  of  maintenance,  does  not  find  favor  in  the 
United  States.  Robert  v.  Cooper,  20  How.  (U.  S.), 
Crisenger  v.  Welch,  15  Ohio,  156 ;  Bruckner  v.  467 ; 
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Lawrence,  1  Doug.  (Mich.),  19 ;  Conn  v.  Manifee,  2 
Marsh.  (Ky.),  396;  Noonan  v.  Lee,  2  Black.,  499; 
Carrington  v.  Goddin,  13  Gratt.  (Va.),  587;  Drennen 
v.  Walker,  21  Ark.,  539 ;  Stewart  v.  McSweeney,  14 
Wis.,  468;  Bright  v.  Stephens,  1  Houst.  (Del.),  31; 
Stover  v.  Whitman,  6  Binn.  (Pa.),  416 ;  Carder  v.  Me 
Dennett.  12  Tex.,  545;  Payas  v.  Wilkins,  12  Rich.  (S. 
C.),  420 ;  Hall  v.  Ashley,  9  Ohio,  96 ;  Willis  v.  Watson. 
5  111.,  64 ;  Alexander  v.  Polk,  39  Miss.,  737  ; 

When  made  under  a  valid  contract,  the  contract 
being  made  prior  to  adverse  possession,  a  deed  is  not 
champertous.  Simon  v.  Gouge,  12  B.  Mon.  (Ky.), 
156 ;  Cardwell  v.  Sprigg,  7  Dana  (Ky.),  385 ;  Hale  v. 
Darter,  10  Humph.  (Tenn.),  92;  Doe  v.  Roe,  20  Ga., 
170. 

Adverse  possession  must  he  clearly  made  out  to 
avoid  deed.  Winkham  v.  Conklin,  8  Johns.,  220; 
Rogers  v.  Eagle  Co.,  9  Wend.,  611 ;  Crary  v.  Good- 
man, 22  N.  Y..  170 ;  Laverty  v.  Moore,  33  N.  Y.,  658. 

Title  remains  in  grantor,  where  such  deed  is  void 
and  the  void  dped  cannot  be  set  up  as  an  estoppel 
by  third  parties.  McMahon  v.  Allen,  34  Barb.,  56  ; 
Dearmond  v.  Brooking,  37  Ga.,  5 ;  Wilson  v.  Nance, 
11  Humph.  (Tenn.),  1X9 ;  Braintree  v.  Hinjrham,  17 
Mass.,  432;  Lansing  v.  Montgomery,  2  Johns.,  382; 
Miles  v.  Miles,  8  Watts  &  Serg.,  135. 

Such  deed  is  void  onli/as  tr>  parties  holding  adverse- 
Ill  and  their  grantees,  and  a  recovery  of  the  premises 
by  the  grantor  inures  to  the  grantee.  University 
of  Vt.  v.  Joslyn,  21  Vt.,  52 ;  Hamilton  v.  Wright,  37 
N.  Y.,  502 ;  Park  v.  Pratt,  38  Vt.,  545  ;  Abernathy  v. 
Boaxman,  24  Ala.,  189;  Howard  v.  Howard,  17 
Barb.,  663;  Poor  v.  Horton,  15  Id.,  485 ;  Stockton  v. 
Williams,  1  Doug.  (Mich.),  546. 

Dccil  obtained  by  fraud  does  not  operate  such  a 
disseisin  as  to  prevent  grantor  from  devising  the 
estate.  Southwick  v.  Jordan,  15  Mass.,  113. 

See  Whitaker  v.  Cone,  2  Johns.  Cas.,  58  and  note. 
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held  his  possession  under  Isaacs  for  about 
seven  years,  and  had  made  very  considerable 
improvements. 

On  these  facts  the  defendant  contended  that 
his  possession  being  adverse  to  the  title  of 
Zephaniah  Platt,  on  the  5th  of  September, 
1797,  no  title  passed  by  the  deed  of  Platt  to 
the  lessor  of  the  plaintiff. 

The  judge,  however,  charged  that  the  exec- 
utors of  Isaac  Brooks  showed  no  power  or 
authority  to  convey  real  estate,  and  the  infer- 
ence of  law  would  therefore  be,  that  the  title 
of  Brooks  (if  he  had  any)  would  descend  to 
his  heirs,  and  that  Benjamin  Isaacs  derived 
none  from  this  deed,  sufficient  to  qualify  the 
possession  of  the  defendant  as  adverse  to  the 
title  of  Zephaniah  Platt,  at  the  date  of  his  deed 
to  William  Thorn,  or  prevent  its  operation  to 
vest  a  title  in  him. 

Upon  this  charge  the  jury  found  for  the 
plaintiff.  The  cause  now  came  up  on  a  case 
made,  subject  to  the  opinion  of  the  court ;  if 
it  should  be  for  the  plaintiff,  then  the  verdict 
to  stand,  if  not,  to  be  set  aside  and  a  new  trial 
granted. 

Mr.  Emott,  for  the  defendant.  In  ejectment 
the  plaintiff  must  recover  on  the  strength  of 
his  own  title.  The  question,  therefore,  in  the 
present  case,  will  turn  on  the  conveyance  of 
Platt  to  Thorn,  on  the  5th  September,  1797. 
For,  if  that  be  good  and  operative,  the  verdict 
is  right.  But  at  the  time  when  it  was  exe- 
cuted Cady  was  in  possession,  and  this  pos- 
session purchased  by  the  defendant  who  held 
under  Isaacs.  It  is  plain,  then,  that  anterior 
to  the  deed  under  Platt,  there  was  a  possession 
adverse  to  him  ;  if  so,  his  conveyance  did  not 
pass  anything.  ( Van  Dyck  v.  Van  Beuren  & 
Vosburg,  1  Caines'  Rep.,  90.)  It  is  not  neces- 
sary to  enter  into  the  learning  on  disseisins,  as 
our  possession  was  adverse.  But  if  it  was, 
185*]  I  *should  contend  we  gained  a  fee  ;  for 
whoever  enters  under  color  of  title,  by  grant, 
acquires,  against  any  other  claimant,  a  fee  by 
disseisin.  (Buckler's  case,  2  Rep.,  55.) 

Mr.  Hanson,  contra.  There  is  no  dispute 
respecting  the  doctrines  of  adverse  possession, 
or  disseisin.  To  effect  the  one,  or  create  the 
other,  there  must  be  an  adverse  entry  and 
ouster  under  claim  of  title  and  right  of  free- 
hold ;  because  a  mere  entry,  without  an  idea 
of  being  considered  as  proprietor,  is  a  holding 
under  the  rightful  owner.  Such,  we  say,  was 
the  entry  of  Cady,  and  such  the  possession 
gained  from  him  by  the  defendant.  The  sub- 
sequent act  of  Todd,  supposing  him  either  by 
attornment  or  deed  to  have  acknowledged  the 
title  of  the  executors  of  Brooks,  as  against  us, 
is  inoperative ;  for,  after  a  possession  under 
the  lord  of  the  fee,  no  act  by  the  tenant  and  a 
third  person,  though  claiming  title,  can  affect 
the  owner  under  whom  the  original  entry  was 
made.  (Blunder  v.  Bauqh.  Cro.  Car.,  303, 
304.) 

Mr.  Emott,  in  reply.  Though  no  title  is 
shown  in  Cady,  yet  the  improvements  were  of 
a  nature  to  evince  a  claim  of  property.  This 
is  sufficient  to  prevent  the  operation  of  Platt's 
deed. 

KENT,  Ch.  J.  We  are  of  opinion  that  the 
evidence  established  an  adverse  possession  in 
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the  defendant '  at  the  time  of  the  execution  of 
the  deed  from  Platt  to  Thorn.  The  defendant 
was  then  in  possession,  holding  under  B. 
Isaacs,  who  claimed  title  under  a  deed  for  a 
valuable  consideration  from  the  executors  of 
Brooks.  This  was  a  claim  under  color  of  title 
adverse  to  the  plaintiff's  title,  and  sufficient  to 
destroy  all  presumption  that  the  defendant  was 
in  possession  under  the  plaintiff,  or  held  in 
obedience  to  his  right.  His  possession  was 
the  possession  of  Isaacs,  who  claimed  the  lot 
as  his  own.  We  have  repeatedly  decided  that 
a  conveyance  of  lands  held  at  the  time  ad- 
versely was  void.  (BrinkerJwff  ads.  Jackson, 
ex  dem.  Jones  et  al. ,  April  Term,  1802 ;  also 
Caines'  Rep.,  Vol.  I.,  p.  90) ;  and  that  adverse 
possession  was  equivalent  to  ouster,  and  made 
the  statute  of  limitations  to  run.  (Jackson,  ex 
dem.  Putnams,  v.  Bowen,  November  Term, 
1803,  1  Caines' Rep.,  558;  Jackscm,  ex  dem. 
Oansevoort  et  al.,  v.  Parker,  April  Term,  1802.) 
The  verdict  ought,  therefore,  to  be  set  aside 
for  misdirection,  with  costs  to  abide  the  event. 

LIVINGSTON,  J.  In  determining  this  cause 
it  becomes  necessary  to  ascertain  the  nature  of 
the  defendant's  possession,  on  the  5th  of  Sep- 
tember, 1797.  If  it  were  then  adverse  to  the 
title  of  Platt,  *nothing  passed  by  his[*18O 
deed  to  Thorn,  and  a  new  trial  must  be  had. 
To  settle  this  point  it  cannot  be  useful  to  exam- 
ine very  minutely  how  or  with  what  intentions 
Todd  or  Cady  came  into  possession.  If  the 
premises  were  then  vacant,  and  Cady  came  in 
as  a  mere  occupant,  or  intruder,  without  any 
claim  of  title,  this  alone  would  not  prevent  an 
alienation  by  the  real  owner,  or  be  regarded 
as  a  holding  adverse  to  his  title  ;  but,  because 
Cady  came  in  without  title,  why  should  not 
he,  or  his  alienee,  be  permitted  to  acquire  one 
as  soon  as  it  was  discovered  where  it  resided  ? 
Or,  because  they  had  entered  as  trespassers, 
were  they  always  to  continue  such,  and  that 
against  their  own  inclination?  It  will  be  bet- 
ter, and  we  shall  be  less  liable  to  error,  which 
unnecessary  refinement  too  often  produces,  if, 
instead  of  inquiring  how  Todd  first  acquired 
possession,  we  confine  our  attention  to  his  sit- 
uation and  the  manner  of  his  holding  at  the 
date  of  Platt's  deed.  If  he  then  held  in  oppo- 
sition to  him,  or  under  a  title  different  from, 
or  hostile  to,  his,  this  conveyance  was  void, 
and  Thorn  could  take  nothing  bv  it.  How- 
ever the  defendant  may  have  obtained  posses- 
sion, which,  by-the-by,  was  fairly,  that  is, 
by  purchase  of  Cady,  it  is  certain  that  at  the 
period  we  are  speaking  of  he  had  also  bought 
of  Isaacs,  who  was  a  purchaser  for  valua- 
ble consideration  of  the  executors  of  the  last 
will  of  Brooks,  who  was  the  grantee  of  Dun- 
bar,  under  whom  the  plaintiff  likewise  claims. 
Whether  these  executors  were  empowered  to 
sell,  or  whether  the  title  of  Brooks  had  been 
legally  transmitted  to  Todd,  is  very  unimport- 
ant. It  is  sufficient  that  he  claimed  under  a 
title  which  was  opposed  to  the  pretensions  of 
Platt,  which  were  founded  on  a  deed  from  a 
different  grantee  of  Dunbar.  As  the  defend- 
ant, then,  at  this  time,  was  not  only  in  actual 
possession  of  these  lands,  but  held  them  by 
title  derived  from  the  patentee,  which  he 

1.— See  Jackson  v.  Bowen,  1  Caines'  Rep..  360,  n. 
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thought  a  good  one,  under  him,  that  is,  as  his 
tenant,  it  is  impossible,  without  perverting 
the  most  common  terms,  to  give  to  such  an 
occupancy  any  other  appellation  than  that  of 
an  adverse  possession.  He  held  by  a  title  dif- 
ferent from,  and  in  defiance  of  the  plaintiff's. 
If  this  be  not  an  adverse  possession,  what  cir- 
cumstanced can  ever  make  one?  There  must, 
therefore,  be  a  new  trial,  with  costs  to  abide 
the  event  of  the  suit. 

SPENCER,  J.  A  motion  has  been  made  in 
this  case  for  a  new  trial,  on  a  supposed  mis- 
direction of  the  judge  who  tried  the  cause. 
The  only  question  arising  is,  whether  the  pos- 
session held  by  Todd,  on  the  5th  of  Septem- 
187*]  ber,  1797,  was  such,  as  that,  in  judg- 
ment of  law,  the  deed  from  Zephaniah  Platt 
was  operative  to  convey  his  title  to  William 
Thorn.  It  has  been  adjudged  by  our  courts 
that  the  mere  possession  of  lands  by  a  person 
claiming  no  title  to  them,  is  it  not  a  disseisin 
of  the  rightful  owner  ;  and,  consequently, 
that  he  might  convey,  or  devise,  notwithstand- 
ing the  statute  to  prevent  and  punish  cham- 
perty and  maintenance.  Such  possession  has 
been  held  as  not  adverse  to,  nor  inconsistent 
with  the  title  of  the  true  owner,  because  it 
was  not  taken  in  hostility  to  his  rights  ;  hence, 
the  statute  of  limitations  will  not  run  in  favor 
of  such  possessor,  nor  to  the  prejudice  of  the 
owner.  These  decisions  are  not  only  war- 
ranted by  legal  principles,  but  are  highly  im- 
portant and  necessary  to  be  observed,  in  a 
country  like  ours,  where  there  are  such 
quantities  of  vacant  lands,  and  where  there 
exists  a  very  extensive  practice  of  taking  up 
possessions  without  color  of  title.  Cady's 
possession  was  clearly,  then,  not  adverse  to 
that  of  the  true  owner,  and  Todd  having  orig- 
inally entered  by  his  permission,  it  follows 
that  his  possession,  in  its  commencement,  was 
not  adverse.  To  constitute  a  possession  adverse 
to  the  true  owner,  which  is  synonymous  to 
a  disseisin  in  spite  of  him,  there  need  be  no 
legitimate  right,  but  it  must  be  accompanied^ 
with  a  claim  to  the  land  ;  if,  therefore,  Benja- 
min Isaacs  had  entered  under  his  deed,  which, 
though  not  stated  to  be  a  deed  in  fee,  must  be 
considered  as  such,  I  can  entertain  no  doubt 
that  such  entry,  claiming  a  right  to  the  land, 
would  have  constituted  him  a  disseisor,  or 
adverse  holder  of  the  lands  ;  and, consequently, 
during  such  disseisin,  or  adverse  holding, 
Platt  could  not  have  alienated  the  land.  Todd 
was  in  possession  when  Isaacs  took  his  deed  ; 
or,  when  he  took  possession,  it  was  not  adverse 
to  the  true  owner.  This  possession  is  now 
attempted  to  be  retained  against  Thorn,  who, 
independent  of  the  objection  of  the  adverse 
holding  by  Todd,  when  he  received  a  deed 
from  Platt,  would  have  the  undoubted  right 
to  recover.  The  case  states  that  Todd  has 
held  possession  under  Isaacs  for  about  seven 
years.  In  what  manner,  whether  as  a  tenant 
paying  rent,  or  by  purchase,  or  agreement  to 
purchase,  does  not  appear.  It  was  in  the  de- 
fendant's power  to  have  rendered  his  relation 
to  Isaacs  explicit  ;  failing  in  this,  the  fact  is 
too  loosely  stated  to  work  the  consequences 
which  would  result  to  Thorn,  from  an  adverse 
tenure  when  he  purchased.  It  is  possible  that 
the  agreement  between  Todd  and  Isaacs  was, 
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that  the  former  should  hold  until  the  title  was 
ascertained,  and  this  they  might  construe  a 
holding  under  Isaacs.  In  a  case  like 
*the  present,  where  the  title  under  [*188 
which  the  lessor  claims  is  clearly  good,  I  think 
the  court  should  be  astute  in  finding  grounds 
to  retain  a  verdict  so  just ;  and  that,  unless 
legal  principles  are  violated,  the  court  ought 
not  to  put  the  plaintiff  to  the  expense  of 
amending  his  declaration  by  making  Zephan- 
iah Platt  a  lessor,  and  again  going  to  trial  in  a 
case  where  no  legal  defense  can  exist.  On 
the  ground,  therefore,  that  the  defendant  has. 
not  shown  by  what  kind  of  tenure  he  held" 
the  lands  from  Isaacs  when  he  could  have 
shown  this,  I  am  of  opinion  the  verdict  ought 
not  to  be  disturbed.1 

New  trial  granted. 

Cited  in— 2  Johns.,  82 ;  9  Johns.,  58 ;  13  Johns.,  130 : 
18  Johns.,  44;  1  Wend.,  438;  8  Wend.,  6*5;  9  Wend., 
526 ;  12  Wend.,  674 ;  5  Denio,  426. 


FROST,  COLE,  AND  CROSBY 

«. 
RAYMOND. 

Conveyance  in  Fee  —  Words   in  —  Implication* 

The  words  "grant,  bargain,  sell,  alien,  and  con- 
firm," in  a  conveyance  in  fee,  do  not  imply  a  cove- 
nant. It  is  implied  by  the  word  dedi  or  gave." 

Citations—  Cod.,  lib.  8,  tit.  45,  ch.  6;  Dig.,  lib.  19, 
tit.  1,  ch.  11,  sec.  2,  lib.  21,  tit.  2  ;  1  Domat,  79,  82,  83  ; 

1  Ersk.  Inst.,  203  ;  Inst.  to  Law  of  Tenures,  27,  32,  39, 
40  ;    Co.  Litt.  Butler's,  note,  315,  332  ;  Ante,  48  ;  1  Co. 
Inst.,  6  a  ;  1  Co.,  1  ;  2  Cro.,  198  ;  1  Salk.,  211  ;  Doug., 
654  ;  6  D.&  E.,  606  ;    4   Co.,  80,  81  a,  86;   Vaugh.,126; 
Cro.  Eliz.,  674,  675  ;  '2  Bos.  &  P.,  26  ;   2    Cha.  Cas.,  19  ; 
Com.  Dig.,  tit.  Action  on  the  Case,  &c;,  A:  8;    1 
Fonb.,366;    Glanville,  lib.  7,  ch.  2;    Bracton,  lib.  5, 
fol.  388  b,  389  a  ;  2  Inst.,  274,  275,  276  ;    4  Edw.  I.,  ch.  6  : 

2  Inst.,  275  ;  Co.  Litt;,  384  a  ;   Touch.,  180,  182  ;    Fitz. 
N.  B.,  134  H;  2  Bl.  Com.,  300  ;    Co.  Litt.,  9  a,  h.  384  a  ; 
Bac.  Abr.,  tit.  Covenant  B  ;  5  Co.,  17  a  ;  2  Roll.  Rep., 
399:  Palin.,  388;  Carth..98;  Hob.,  3  :  Yelv.,  139;  Cro. 
Eliz:,  674;  2  Col.  Jurid.,  437;   3  Keb.,  188,  617  ;    Noy., 
131  ;  Saund.  on  Uses,  406,  407,  note  ;  2  Bos.  &  P:,  21. 


was  an  action  for  breach  of  an  implied 
-L  covenant.  The  declaration,  laying  the 
venue  in  Dutchess  County,  stated  that  the  de- 
fendant, in  consideration  of  $750,  did  grant, 
bargain,  sell,  alien,  and  confirm  unto  the 
plaintiffs,  in  fee,  lot  No.  65,  or  76,  in  Junius, 
in  Montgomery  (now  Cayuga  County),  the 
plaintiffs  to  elect,  on  or  before  a  certain  Jay, 
which  of  the  lots  they  would  have,  with  an 
averment  that  the  defendant  was  not  seized  of 
either  of  the  said  lots,  or  had  any  estate  in 
either,  so  that  he  could  not  grant,  and  hath 

1.—  As  to  how  and  when  adverse  possession  oper- 
ates to  prevent  alienation  by  the  legal  owner,  see 
Jackson,  ex  dem.  Jones,  v.  Brinkerhoff,  3  J.  C.,  101  ; 
Jackson,  ex  dem.  Lathrop,  v.  Demont,  9  J.  R.,'  55; 
Williams  v.  Jackson,  ex  dem.  Tebbits,  5  J.  R.,  489; 
Jackson,  ex  dem.  Bryant,  v.  Ketchum,  8  J.  R.  479; 
Jackson,  ex  dem.  Benson,  v.  Matsdorf,  11  J.  R.,  91  ; 
Jackson,  ex  dem.  Smith,  v.  Vrooman,  13  J.  R.,  488; 
Whitaker  v.  Cone,  2  J.  C.,  58  ;  Jackson  v.  Halsted,  5 
Cow.,  216  ;  Belding  v.  Pitkin,  2  Cai.  R.,  147  ;  Jackson 
v.  Waters,  12  J.  R.,  365;  Jackson  v.  Guineer,  2  Cow., 
552  ;  Clowes  v.  Hawley,  12  J.  R.,  484  ;  Jackson  v.  Col- 
lins, 3  Cow.,  89  ;  Jackson  v.  Jackson,  5  Cow.,  173  ; 
Keneda  v.  Gardner,  4  Hill,  469  ;  Coe  and  Coe  v.  Ir- 
vine, 6  Hill,  634. 
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broken  his  covenant.  The  case  now  came 
before  the  court  on  a  motion  in  arrest  of  judg- 
ment. 

Mr.  Slosson,  for  the  defendant.  We  rely  on 
the  following  points :  1.  That  no  covenant 
arises  on  the  words  contained  in  the  declara- 
tion. 2.  That  an  eviction  ought  to  have  been 
stated.  3.  That  the  plaintiffs  should  have 
averred  an  election  of  the  lot  they  would  take. 
4.  That  the  conveyance  is  void,  as  being  of  a 
freehold,  to  commence  in  futuro.  5.  That 
the  venue  is  mislaid. 

There  is  no  express  covenant  in  the  deed  ;  if 
there  be  any/  it  must  therefore  be  implied. 
For,  allowing  the  grantor  had  not  any  estate 
in  the  land  conveyed,  his  merely  selling  a  fee 
to  which  he  was  not  entitled  will  not  create  a 
covenant.  This  because  the  granting  an  estate 
in  fee  is  not  a  warranty  of  the  title  in  the 
grantor.  None  of  the  words  used  import  a 
covenant ;  that  can  arise  only  on  the  word 
dedi,  and  this  purely  on  account  of  its  original 
feudal  acceptation.  (Co.  Litt.,  384  a,  n.  332  ; 
189*]  Touch.,  181 ;  *Perk.,  sec.  124.)  In  the 
•conveyance  of  an  inheritance,  even  the  word 
"  enfeoff,"  though  followed  by  "  grant,"  &c., 
does  not  imply  a  covenant.  (2  Bac.  Abr.,  by 
Gwillim,  66.)  The  general  principle  is,  that 
where  there  is  a  conveyance,  no  covenant  shall 
"be  added  to  it  which  is  not  expressed  or  im- 
ported by  force  of  the  words  used.  (Bree  v. 
Holbech,  Doug.,  654 ;  Crips  v.  Bead,  6  D.  &  E., 
•606.)  But  allowing  there  was  a  covenant  im- 
plied, the  plaintiff  has  mistaken  his  remedy. 
On  an  eviction  of  the  freehold,  covenant  will 
not  lie  either  upon  a  warranty  in  deed  or  in 
law,  because  the  recompense  is  personal,  and 
the  plaintiff  must  have  recourse  to  his  war- 
raniia  cliartce  or  voucher.  (2  Bac.  Abr.,  76, 
•citing  Brownl.,  19 ;  Keb.,  821 ;  Hob.,  4 ; 
Yelv.,  139 ;  Nov,  131.)  On  this  account, 
however,  the  plaintiff  is  not  without  remedy ; 
for,  if  he  has  been  deceived  in  his  purchase, 
he  has  his  action  on  the  case  in  the  nature  of  a 
deceit,  (n.  332,  by  Butler,  on  Co.  Litt.,  384  a.) 
At  all  events,  an  eviction  ought  to  be  shown, 
as  the  covenant  relied  on  is  one  raised  by  im- 
plication of  law.  (Touch.,  161,  n.  2,  citing  2 
Brownl.,  161.)  On  the  third  point  it  must  be 
noticed,  the  conveyance  is  in  the  alternative, 
either  of  lot  No.  65  or  No.  76.  An  election 
was  necessary  to  give  a  right  of  action.  It 
was  a  condition  precedent,  and  performance 
of  it  ought  to  have  been  averred.  (Goodison 
v.  Niinn,  4  D.  &  E. ,  761  ;  Kingston  v.  Pi'eston, 
«ited  Doug.,  689  ;  Duke  of  St.  Albans  v.  Shore, 
1  H.  Bl.,  270.)  The  fourth  point  needs  not 
any  authority  ;  and  on  the  fifth  the  premises 
lie  in  Montgomery,  and  not  in  Dutchess  ;  the 
action,  therefore,  even  when  transitory  in  its 
nature,  if  arising  out  of  the  realty,  must  be 
where  the  lands  are  situated.  (1  Com.  Dig., 
163  ;  Bac.  Abr.  Visne,  pi.  27.) 

Mr.  G.  B.  Van  Ness,  contra.  The  question 
is,  whether  the  words  used  in  the  deed,  and 
set  forth  .in  the  declaration,  create,  by  implica- 
tion, a  covenant  or  warranty  of  seisin  ?  The 
cases  cited  against  this  apply  to  conveyances 
by  transmutation  of  the  possession,  and  not 
such  as  operate  by  virtue  of  the  statute  of 
uses.  The  consideration  paid  on  a  bargain 
and  sale  implies  a  warranty  that  the  bargainer 
384 


has  a  title  to  sell.  As,  therefore,  the  convey- 
ance by  bargain  and  sale  is  now  substituted  in 
lieu  of  the  old  mode  by  feoffment,  the  words 
of  the  bargain  and  sale  ought  to  have  the  same 
operative  effect  in  creating  a  covenant,  as  the 
word  dedi  in  a  feoffment.1  This  is  necessary 
to  make  the  analogy  complete.  The  proceed- 
ings here  are  correct,  because  they  proceed  on 
privity  of  *contract.  To  support  the  [*19O 
position  that  an  eviction  must  be  shown,  it 
would  be  necessary  for  us  to  first  commit  a 
trespass  ;  for,  as  no  title  passes,  in  order  to  ob- 
tain one  we  must  make  a  tortious  entry. 
Holen  v.  Taylor  (Hob.,  12),  is  in  point,  to  show 
that  to  avail  of  a  breach  of  covenant  in  law, 
under  words  importing  a  warranty  of  seisin, 
entry  and  expulsion  is  not  required,  though, 
under  a  covenant  for  quiet  enjoyment,  it  might 
be  otherwise.  It  is  contrary  to  reason  to  urge 
we  should  elect,  when  the  cause  of  action  is  that 
there  was  no  estate  out  of  which  we  could 
choose.  The  same  observation  applies  to  the 
grant  being  of  a  fee  in  futuro.  With  respect 
to  the  venue,  it  is  sufficient  to  say,  our  suit  is 
brought  on  privity  of  contract,  not  of  estate  ; 
it  may,  therefore,  be  laid  wherever  we  please. 
(1  Wils.,  165;  1  Sell.,  243.) 

Mr.  Slosson,  in  reply.  If  the  covenant  be 
implied,  it  arises  from  privity  of  estate,  and  the 
locality  of  the  action  continues  ;  therefore,  on 
the  rendendum  of  a  lease,  it  is  local.  (1  Saund. , 
241,  n  5,  ad  fin.)  With  respect  to  the  distinc- 
tion taken  as  to  the  applicability  of  the  authori- 
ties cited,  being  only  to  cases  not  operating  by 
the  statute  of  uses,  it  is  settled  that  convey- 
ances taking  effect  by  way  of  transmutation 
of  use,  receive  the  same  construction  as  those 
at  common  law.  (Tanner  ex  dem.  Peckham  et 
al.  v.  Merlot,  Willes,  180  ;  Rigden  v.  Vattier,  3 
Atk.,  734  ;  Doe  v.  Morgan,  3  D.  &  E.,  765.) 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Several  objections  are  taken  to  the  validity 
of  the  declaration.  We  shall,  however,  con- 
ftie  ourselves  to  the  first  and  only  important 
one,  viz.,  that  here  was  no  implied  covenant 
of  title.  It  is  exceedingly  interesting  to  the 
community  that  this  question  should  be  clearly 
settled,  and  well  understood.  We  are  to  ex- 
amine, 

1.  Whether  a  sale  of  an  estate  in  fee,  by  the 
formal  and  apt  words  of  conveyance,  and  for 
a  valuable  consideration,  does  of  itself  imply 
a  warranty  or  covenant  of  title.     The  counsel 
for  the  plaintiff  contended  upon  the  argument 
that  it  did. 

2.  If  it  does  not,  then  whether  there  be  any 
particular  word  or  words  in  the  deed,  that  by 
settled  construction,   have    been    deemed    to 
amount  to  such  covenant  or  warranty. 

1.  It  seems  upon  the  first  impression  to  be 
highly  reasonable  and  just  that  every  person, 
who,  for  a  valuable  consideration,  conveys 
land  as  his  own,  should  be  held  to  warrant  the 

1.— A  bargain  and  sale  vests  a  use  In  the  bargainee, 
to  which  the  state  executes  the  possession.  Now, 
as  the  use  raised  must  be  according  to  the  estate  out 
of  which  it  arises,  it  follows  that  a  bargain  and  sale 
can  convey  no  greater  interest  than  the  bargainer 
has-  But  a  feoffment  operates  differently;  for, 
when  in  fee,  it  passes  the  whole  estate,  and  vests 
in  the  feoffee  a  fee,  though  perhaps  a  tortious  one, 
and  displaces  other  estates. 
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title  he  so  undertakes  to  convey,  or  that  he 
191*]  should  render  back  the  *money  upon 
failure  of  the  title.  This  was  the  rule  of  the 
•civil  law  in  respect  to  the  sale  of  both  real  and 
personal  property,  concerning  which  that  sys- 
tem scarcely  made  a  distinction,  an  adequate 
price  implying  a  warranty.  (Cod.,  lib.  8,  tit. 
45,  ch.  6  ;  Dig.,  lib.  19,  tit.  1,  ch.  11,  sec.  2  ; 
Lib.,  21,  tit.  2  ;  1  Domat,  79,  82,  33  ;  1  Ersk. 
Inst. ,  203.)  In  the  early  ages  of  the  feudal  law  it 
seems  also  to  have  been  considered  as  an  obli- 
gation upon  the  lord  to  give  his  tenant  an 
equivalent  in  case  of  eviction.  This  appears 
clearly  from  the  book  of  feuds,  which  gives 
the  report  of  a  case  of  an  action  by  the  tenant 
.against  the  lord,  for  investing  him  with  a  feud 
belonging  to  another,  and  from  which  he  was 
evicted.  The  lord  was  there  held  to  restore 
him  another  fee  of  equal  value,  or  the  price  of 
it  in  money.  (Feud.,  lib.  2,  tit.  35,  and  80.) 
But,  although  the  feudal  writers  speak  gener- 
ally of  the  lord's  obligation  to  give.the  tenant 
an  equivalent  in  case  of  eviction,  Craig,  and 
after  him  Sir  Martin  Wright,  thinks  this  obli- 
gation never  could  have  applied  to  pure  feuds 
which  were  gratuitous  donations  for  uncertain 
military  services,  without  price  or  stipulated 
render  ;  and  that  it  could  only  have  applied  to 
improper  feuds,  where  it  was  reasonable  it 
should  apply,  as  in  those  cases  a  price  was 
given,  or  an  equivalent  contracted  for.  (Inst. 
;.to  the  Law  of  Tenures,  27,  32,  39,  40.)  This 
very  question,  whether  investiture  alone,  with- 
out any  express  promise,  entitled  the  tenant 
on  eviction  to  an  equivalent,  has,  it  is  said, 
been  much  discussed  by  the  foreign  civilians  ; 
that  it  is  the  prevailing  opinion  among  them, 
.that  the  seller,  without  any  promise,  is  bound 
to  give  an  equivalent,  if  the  fief  was  originally 
granted  for  services  done,  or  in  the  way  of 
remuneration.  (Butler's  note  315,  to  Co.  Litt.) 
•  But  whatever  may  be  our  opinions  on  the 
point,  as  an  abstract  question,  or  whatever 
may  be  the  decisions  of  the  civil  law,  or  the 
feudal  and  municipal  law  of  other  countries, 
we  must  decide  this  question  by  the  common 
law  of  England.  It  was  decided  in  the  case 
of  Seixas  v.  Wood  (ante,  48),  that,  upon  a  sale 
of  goods  without  warranty  and  without  deceit, 
the  purchaser  took  the  soundness  and  quality 
of  them  at  his  peril.  We  think  it  is  evident 
that  caveat  emptor  has  been  always  recognized 
in  our  law  books  as  a  fixed  maxim,  applicable 
equally  to  the  transfer  of  lands  and  chattels. 

It  is  a  settled  position  that  an  estate  in  fee 
may  be  created  by  the  usual  and  solemn  f  tfrms 
192*]  of  conveyance,  without  any  *warranty 
-express  or  implied,  and  that  a  conveyance  in 
fee  does  not  ipso  facto  imply  a  warranty.  If 
it  does,  pur  books  would  be  inconsistent  and 
unintelligible  on  this  subject.  "If  a  man," 
says  Lord  Coke  (1  Inst. ,  6  a,  and  also  say  the 
judge's  in  BuckMtretft  case,  1  Co.,  1),  "  maketh 
a  feoffment  in  fee,  without  warranty,  the  pur- 
chaser is  entitled  to  all  the  charters  and  evi- 
dences incident  to  the  lands,  to  the  end  that 
he  may  defend  himself  ;  for,  as  the  foeffer  is 
not  bound  to  warrant  the  lands,  he  cannot  be 
vouched  to  warranty  and  to  render  in  value, 
but  the  feoffee  is  to  defend  the  lands  at  his 
peril."  In  the  case  of  Roswell  v.  Vaughan 
(2  Cro.,  196),  in  the  exchequer,  Tanfield',  the 
Chief  Baron,  said,  "that  if  one  should  sell 
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lands  wherein  another  is  in  possession,  or  a 
horse  whereof  another  is  possessed,  without 
covenant  or  warranty  for  the  enjoyment,  it  is 
at  the  peril  of  him  who  buys,  and  not  reason 
he  should  have  an  action  by  the  law,  where  he 
did  not  provide  for  himself."  So,  in  the  case 
of  Medina  v.  Stougliton  (1  Salk.,  211),  Lord 
Holt  observed,  "  that  if  the  seller  of  goods 
have  not  the  possession,  it  behooves  the  pur- 
chaser to  take  care,  caveat  emptor,  to  have  an 
express  warranty,  or  a  good  title  ;  and  so  it  is 
in  the  case  of  land,  whether  the  seller  be  in  or 
out  of  possession,  for  the  seller  cannot  have 
them  without  a  title,  and  the  buyer  is  at  his 
peril  to  see  it."  In  a  much  more  recent  case 
of  Bree  v.  Holbech  (Doug.,  654)  the  action 
was  brought  to  recover  back  money  paid  for 
the  purchase  of  a  mortgage  deed,  which  after- 
wards turned  out  to  be  a  forgery.  Lord 
Mansfield,  and  the  Court  of  King's  Bench, 
ruled  for  the  defendant  on  this  ground,  that 
the  assignment  contained  no  covenant  for  the 
goodness  of  the  title,  except  only  against  the 
acts  of  the  assignor,  and  that  it  was  incum- 
bent on  the  purchaser  to  look  to  the  goodness 
of  it.  This  case  was  afterwards  cited  and 
sanctioned  by  Lord  Kenyon  (6  D.  &  E.,  606), 
who  said  that  he  did  not  wish  to  disturb  the 
rule  of  caveat  emptor  adopted  in  that  case,  and 
in  other  cases,  where  a  regular  conveyance 
was  made,  to  which  other  covenants  were  not 
to  be  added. 

The  case  in  Douglas  may  perhaps  be 
thought  to  have  the  less  weight  as  there  was 
a  covenant  against  the  grantor's  own  acts,  and 
it  is  a  rule  that  an  express  covenant  will  do 
away  the  effect  of  all  implied  ones.  (4  Co., 
80,  86  ;  Vaugh.,  126  ;  Cro.  Eliz.,  674,  675 ;  But- 
ler's notes  on  Co.  Litt.,  332;  2  Bos.  &  Pull., 
26;  2  Cha.  Cas.,  19.)  But  the  court  do  not  in- 
timate that  *they  proceeded  upon  that  [*193 
ground.  This  they  would  have  done  had 
they  relied  upon  the  extinguishment  of  the 
implied  covenant  by  means  of  the  express  one. 
They  adopted  the  old  rule,  that  if  there  be  no 
covenant  of  title  in  a  deed,  the  purchaser 
takes,  at  his  own  risk,  the  goodness  of  the 
title. 

After  this  rule  had  been  so  long  understood 
and  practised  upon,  it  would  be  of  the  most 
mischievous  consequence  to  establish  a  con- 
trary doctrine.  The  parties  to  deeds  know 
that  a  covenant  is  requisite  to  hold  the  seller 
to  warrant  the  title,  and  they  regulate  their 
contracts  accordingly.  If  there  be  any  fraud 
in  the  sale  the  purchaser  has  his  remedy.  If 
one  sell  land,  affirming  he  had  a  good  title, 
when  he  knew  he  had  no  title,  an  action  on 
the  case  for  a  deceit  will  lie.  (Com.  Dig.,  tit. 
Action  on  the  Case  for  a  Deceit,  A  8 ;  1 
Fonb.,  366.) 

2.  We  are  next  to  examine  whether  there  be 
any  particular  words  in  the  granting  clause  of 
the  deed  which  imply  a  covenant. 

Glanville  (lib.  7,  ch.  2)  says,  generally,  that 
the  heirs  of  donors  are  held  to  warrant  their 
gifts,  "  donationes ;"  and  Bracton  (lib.  5,  fol. 
388,  b  389,  a)  says  to  the  same  effect,  that 
"warranty  belongs  to  all  charters  of  simple 
donation,  and  that  the  donors  and  their  heirs 
were  held  to  warranty  unless  the  deed  ex- 
pressed the  contrary.  But  a  charter  of  con- 
firmation did  not  include  a  warranty,  unless  it 
25  385 
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contained  a  gift,  and  if  the  grantor  say,  do  et 
confirmo,  or  the  charter  uses  the  words  dare 
vendere,  &c.,  such  a  deed  contained  a  war- 
ranty. So  if  homage  was  imposed,  a  war- 
ranty was  implied."  It  is  a  little  singular  that 
the  old  writers  make  the  gift  (donatio)  the  rea- 
son and  ground  for  the  warranty."  It  is  the 
gift  by  the  operative  words  "do"  or  "dedi"  that 
creates  the  warranty.  Accordingly,  Lord 
Coke  (2  Inst.,  276)  says,  that  although  dedi 
and  concern  be  coupled  together,  as  in  the 
statute  de  bigamis,  yet  these  words  rations  doni 
propri  do  appropriate  the  warranty  to  dedi 
only. 

It  is  our  drity  to  acquiesce  in  the  law  as  we 
find  it,  but  we  are  very  naturally  tempted  to 
agree  with  Sir  M.  Wright,  that  warranty,  in- 
stead of  being  attached  to  a  fee,  which  was  a 
pure  gift,  ought  more  justly  to  have  accom- 
panied a  fee,  which  was  created  for  a  valuable 
consideration. 

The  statute  de  bigamis  (4  Edw.  I.,  ch.  6)  is 
very  material  to  ascertain  the  ancient  law  on 
the  subject,  since  it  was  only  declaratory  of 
the  common  law.  (2  Inst.,  274.)  It  says 
194*]  "  that  *in  deeds  wherein  is  contained 
dedi  and  concern  without  homage,  or  without 
a  clause  of  warranty,  and  to  be  holden  of  the 
givers  and  their  heirs,  by  certain  services,  it  is 
agreed  that  the  givers  and  their  heirs  shall  be 
bound  to  warranty.  And  where  is  contained 
dedi  and  concessi,  &c.,  to  be  holden  of  the 
chief  lord  of  the  fee,  and  not  of  the  feoffers  or 
their  heirs,  reserving  no  services  without 
homage,  or  without  the  aforesaid  clause,  their 
heirs  shall  not  be  bound  to  warranty,  notwith- 
standing the  feoffers  during  his  own  life  by 
force  of  his  own  gift  shall  be  bound  to  war- 
rant." 

By  this  statute,  then,  dedi  is  declared  to 
amount  to  a  warranty  for  the  life  of  a  feoffer 
(4  Co.,  81,  a) ;  and  this  is  the  word  that  Coke 
considers  (2  Inst.,  275,  b)  as  the  real  operative 
word  to  create  a  warranty  in  law,  and  it  hath 
this  effect  whether  the  conveyance  in  which  it 
is  found  operate  as  a  feoffment,  release,  or 
confirmation. 

The  statute  of  quia  emptores  (18  Edw.  I.), 
which  followed  soon  after,  prohibited  all  sub- 
infeudations,  and  put  an  end  to  homage,  which 
was,  in  those  days,  parcel  of  the  tenure  re- 
served to  the  feoffer,  by  declaring  that  it 
should  be  lawful  for  every  freeman  to  sell  his 
own  lands,  and  that  the  feoffee  should  hold 
the  lands  of  the  chief  lord  of  the  fee  by  the 
same  services  that  the  feoffor  was  bound  to 
before.  This  statute  accordingly  changed,  in 
a  great  degree,  the  operation  of  the  word  dedi, 
by  confining  the  implied  covenant  it  contained 
to  the  life  of  the  feoffor,  according  to  the  di- 
rections of  the  statute  de  bigamis,  except  in 
cases  of  gifts  in  tail  and  leases  for  life.  (2 
Inst.,  275.)  Since  that  time  it  has  been  well 
understood  and  declared  through  all  the  books 
that  the  word  dedi,  in  a  deed  of  fee,  amounted 
to  a  warranty  in  law  to  the  feoffee  and  his 
heirs  only  during  the  life  of  the  feoffer.  (Co. 
Litt.,  334,  a;  Touch.,  180,  182;  F.  N.  B., 
134,  //;  2  Bl.  Com.,  300,) 

This  word  "do"  or  "dedi,"  which  is  the  apt 
word  of  feoffment,  as  that  conveyance  was 
anciently  called  a  donatio,  is  not,  however,  the 
word  used  in  the  deed  before  us.  The  only 
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word,  in  the  present  case,  that  can  be  consid- 
ered as  implying  a  covenant,  is  grant  (concedo); 
(Co.  Litt.,  9,  a,  b);  and  that  word  is  carefully 
to  be  distinguished  from  the  other;  for  it  i- 
well  settled  that  concessi,  in  a  feoffment,  or  es- 
tate of  inheritance,  implieth  no  \v, •manly.  It 
only  creates  a  covenant  in  a  lease  for  years. 
(Co.  Litt.,  384,  a  ;  Bac.  Abr.,  tit.  Covenant, 
B;  5  Co..  17,  a;  2  Roll.  Rep.,  399;  Pulm., 
388;  Carth.,  98;  Pincombe  v.  Rudge,  Hob., 
3;  Yelv.,  139;  Cro.  Eliz.,  674;  Sir  Geoifry 
Palmer's  opinion,  Butler's  *note  332,  [*195 
and  2  Col.  Jur.,  437  ;  3  Keb.,  188,  617.  B,-««-i< 
v.  Haywood,  Noy,  131  ;  Saunders  on  Uses, 
406,  407,  note.) 

We  are  not  able  to  assign  a  very  solid  rea- 
son for  this  distinction  between  the  force  and 
effect  of  the  words  "give "and  "grant."  It 
arose  from  artificial  reasons  derived  from  the 
feudal  law.  The  distinction  is  now  become 
merely  technical,  but  it  is  sufficient  that  it 
clearly  exists,  and  we  are  certainly  not  at  lib- 
erty to  confound  the  words,  or  change  their 
established  operation. 

The  other  words  in  the  deed,  "  bargain,  sell, 
alien  and  confirm,"  have  never  been  consid- 
ered as  implying  any  covenant  whatever  in 
any  case.  The  only  dictum  that  appears  to 
oppose  the  law  as  now  laid  down,  is  that  of 
Lord  Eldon,  in  the  case  of  Browning  v. 
Wright  (2  Bos.  &  Pull.,  21).  He  there  says 
that  the  words  "grant,  bargain,  sell,  enfeoff 
and  confirm"  import  a  covenant  in  law.  We 
admit  and  have  shown  that  the  word  "  grant " 
imports  such  a  covenant  in  an  estate  for  years, 
and  so  also  does  the  word  "  enfeoff."  But  in 
the  case  referred  to  they  were  used  in  a  deed 
in  fee  ;  and  if  he  means  (as  it  would  seem  that 
he  did)  that  they  there  also  imported  a  cove- 
nant, we  cannot  agree  to  that  opinion,  how- 
ever respectable  it  may  be,  as  it  is  opposed  to 
the  whole  stream  of  the  book  authorities.  W^ 
accordingly  conclude  that  in  the  present  case 
the  motion  in  arrest  of  judgment  ought  to  be 
granted. 

LIVINGSTON,  J.  Though  I  concur  in  the 
opinion  delivered,  yet  as  some  further  reasons 
influence  my  own,  I  shall  beg  leave  to  state 
them.  The  principal  question,  and  on  which 
I  shall  decide  this  cause  is,  whether  the  term 
"grant,"  in  a  modern  deed  or  conveyance, 
implies  a  covenant  of  waranty  or  seisin,  so  as 
to  entitle  the  grantee  to  his  action  of  covenant 
for  damages  against  the  grantor,  in  case  the 
latter,  at  the  time  of  its  delivery,  were  not 
seized  of  the  premises,  or  had  no  estate  or  title 
therein  ? 

The  attempt  to  recover  damages  for  a  breach 
of  covenant  on  a  deed  containing  nothing 
more  than  the  granting  words  common  to  al- 
most every  instrument  of  this  kind,  and  in 
which  no  express  covenant  was  to  be  found, 
struck  me  as  novel,  and  in  its  consequences 
highly  important.  In  practice,  every  pur- 
chaser of  land,  who  intends  to  have  recourse 
in  case  of  eviction  against  the  former  proprie- 
tor, takes  care  to  have  inserted  in  the  instru- 
ment of  conveyance  the  necessary  covenants 
for  that  purpose,  thereby  ascertaining  the 
precise  extent  of  his  liability.  When  pur- 
chases are  made  upon  an  understanding 
*that  the  same  are  to  be  at  the  risk  of  [*19o 
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the  grantees,  who  are  to  have  no  remedy  in 
case  of  defect  of  title  (which  cases  are  very 
common),  these  express  covenants  are  omit- 
ted, and  deeds  of  the  present  form  are 
used ;  with  a  full  knowledge  of  this  prac- 
tice, it  could  not  escape  me,  that  to  imply 
a  covenant  of  this  kind  from  any  of  the 
granting  words  of  such  a  conveyance,  would 
be  to  subject  many  persons  to  damages  con- 
trary to  good  faith  and*the  understanding  of 
all  the  parties  to  the  contract.  To  such  an  in- 
terpretation, therefore,  which  was  in  my 
opinion  to  be  avoided,  if  possible,  I  early  de- 
termined not  to  give  my  assent,  unless  con- 
strained by  decisions  from  which  it  would 
have  been  a  dereliction  of  duty  to  depart.  I 
could  not  perceive  any  magic  in  the  word 
"  grant,"  nor  why  it  should  import  a  covenant 
any  more  than  the  other  words  with  which  it 
was  connected.  They  are  all  inserted  for  the 
single  purpose  of  transferring  the  premises  to 
the  grantee,  and  neither  collectively  nor  sepa- 
rately convey  to  professional  or  other  minds  an 
idea  of  a  particular  covenant  or  obligation  on 
the  grantor's  part.  When,  in  addition  to  the 
practice  which  has  been  mentioned,  it  is  recol- 
lected that  the  price  of  land  depends  as  much 
on  the  nature  of  the  grantor's  title  as  on  its  in- 
trinsic value,  it  is  unreasonable  that  he  should, 
for  an  eviction,  make  compensation  in  dam- 
ages to  a  purchaser  who  was  apprised  of  the 
uncertainity  of  his  estate,  and  for  that  very 
reason  gave  a  smaller  consideration  for  it,  upon 
the  express  condition,  perhaps,  of  taking  a 
deed  without  any  covenant  whatever.  If, 
however,  the  law  be  otherwise,  the  defendants 
must  submit,  however  contrary  to  their  expec- 
tations, or  to  the  understanding  of  the  plaintiff 
himself.  But  after  a  careful  attention  to  the 
authorities  cited,  I  can  discern  nothing  in  them 
from  which  the  present  demand  can  derive 
any  support.  On  the  contrary  we  shall  dis- 
cover that  this  "  famous  monosyllable,"  as 
Butler  terms  it,  may  be  used  without  any  im- 
minent danger  to  a  grantor,  and  may  be  fre- 
quently omitted  without  prejudice  to  a  pur- 
chaser. 

From  Littleton  it  appears  that  the  word 
warrantizare  alone  would  create  a  warranty  in 
deeds,  and  that  neither  defendere  noracquietare, 
although  both  of  them  more  significant  terms 
than  concedere,  would  have  that  effect.  His  ex- 
pression nul  autre  verbe  en  nostre  ley  is  very 
strong.  Sir  Edward  Coke,  in  his  commentary  on 
this  section,  distinguishes  between  warranties 
annexed  to  an  inheritance,  and  to  a  chattel  real 
— of  the  former  some  are  warranties  in  deed, 
197*]  and  some  in  *law — a  warranty  in  deed, 
or  an  express  warranty,  is  created  only  by  the 
word  warrant,  but  warranties  in  law  are 
created  by  many  other  words  ;  dcdi  is  a  war- 
ranty in  law  to  the  feoffee  and  his  heirs  dur- 
ing the  life  of  the  feoff  or ;  but  concern,  or  "  I 
have  granted,"  in  a  feoff ment  or  fine  implies 
no  warranty.  The  word  exchange  doth  also 
imply  a  warranty  ;  this  is  also  a  case  on  a  parti- 
tion. Butler,  in  his  note  on  this  passage,  re- 
marks, that  from  what  is  here  said,  ' '  it  most 
clearly  appears  that  the  word  "grant,"  when 
used  in  the  conveyance  of  an  estate  of  inherit 
ance,  does  not  imply  a  warranty."  This 
also  is  the  opinion  of  Sir  Geoffry  Palmer. 
CAINES'  REPS.,  2. 


"  The  word  grant,"  says  he,  "in  a  lease  for 
years,  is  a  covenant  in  law,  or  a  general  war- 
ranty. But  in  an  estate  of  inheritance,  where 
the  fee  passeth,  the  word  grant  is  neither  a 
covenant  in  law  or  a  warranty.  So  also  in  3 
Keb.,  188,  the  court  inclined  to  "  think  that  the 
words  concessi  and  feoffavi "  did  not  make  a 
warranty  in  a  case  of  inheritance ;  and  Sir 
William  Blackstone,  in  his  Commentaries, 
after  speaking  of  a  feoffment,  informs  us,  that 
"  in  other  forms  of  alienation,  gradually  in- 
troduced since  the  statute  of  quid  emptores, 
no  warranty  whatsoever  is  implied — they  bear- 
ing no  sort  of  analogy  to  the  original  feodal 
donation.  And  that,  therefore,  in  such  cases, 
it  became  necessary  to  add  an  express  clause  of 
warranty  to  bind  the  grantor  and  his  heirs, 
which  is  a  kind  of  covenant  real,  and  can  only 
be  created  by  the  word  warrantizo  or  war- 
rant." The  same  author  observes,  that  "  after 
warranty  usually  follow  covenants,  whereby 
either  party  may  stipulate  for  the  truth  of  cer- 
tain facts,  or  may  bind  himself  to  perform 
something  to  the  other.  Thus  the  grantor 
may  covenant  that  he  had  a  right  to  convey, 
or  for  the  grantee's  quiet  enjoyment,  or  the 
like." 

The  language  of  all  these  authorities,  and  of 
several  others,  which  are  not  here  noticed,  is 
uniform  and  too  intelligible  to  be  misappre- 
hended. Without,  therefore,  introducing  a 
new  rule  of  law,  or  considering  as  construc- 
tive or  implied  warranties,  or  covenants,  words 
which  in  deeds  in  fee  have  never  yet  been  re- 
ceived in  that  sense,  it  is  impossible  the  plaint- 
iff can  recover.  Nor  is  there  anything  hard 
or  inequitable  in  denying  to  the  word  "grant," 
and  to  all  the  others  here  used,  a  sense  which, 
ex  m  termini,  no  one  of  them  imports,  and 
which  it  is  a  hundred  to  one  was  not  contem 
plated  by  either  party.  In  conveyances  of 
real  estate,  there  must  always  be  danger  in 
implying  anything  that  is  not  stipulated  in 
*clear  and  precise  terms.  This  is  the  [*198 
safest  way  of  determining  the  extent  of  the 
grantor's  responsibility.  Whether  he  is  to 
defend  the  property  against  particular  incum- 
brances,  or  against  those  who  claim  under 
him,  or  against  all  the  world,  ought  not  to 
depend  on  the  equivocal  or  ambiguous  mean- 
ing of  terms  used  in  the  granting  clause,  but 
on  plain  and  express  covenants,  which  are  now 
therefore  uniformly  inserted,  where  it  is  in- 
tended to  render  the  grantor  or  his  heirs  liable 
in  case  of  eviction  or  defect  of  title.  The 
defendant  must,  in  my  opinion,  have  judg- 
ment.1 


Judgment  arrested. 

Cited  in— 7  Johns,,  259;  11  Johns.,  132;  12  Johns., 
443;  13  Johns.,  338;  8  Cow.,  40;  17  Wend.,  197;  20 
Wend.,  40;  1  Johns.  Ch.,  577;  2  Johns.  Ch.,  533;  5 
Johns.  Ch.,  84:  9  N.  Y.,  541;  52  N.  Y.,  515;  29  How., 
Pr.,  24;  1  Sheld.,  71 ;  1  Sawy.,  241 ;  54  Ind.,  430. 

1.— What  makes  a  covenant,  see  Bull  v.  Follett,  5 
Cow.,  170;  Hallett  v.  Wylie,  3  J.  R.,  44.  As  to  ex- 
press and  implied  covenants,  see  Barney  v.  Keith, 
4  Wend.,  502 ;  Kinney  v.  Watts,  14  Wend.,  381 ;  Gran- 
nis  v.  Clark,  8  Cow.,  36 ;  Barnum  v.  Childs,  1  Sandf ., 
58 ;  Cole  v.  Hawes,  2  J.  C.,  202 ;  Vanderkan  v.  Van- 
derkan,  11  J.  R.,  132 ;  Kent  v.  Welch,  7  J.  R.,  258. 
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JACKSON,  ex  dem.  NEI.MS,  v.  DYSLING. 

1.     Prescriptive    Rights — Ejectment — Bar.      2. 
Parol  Agreement  to  Abide  by  Division  Line. 

A  possession  of  forty  years  on  an  ackuowleged, 
though  erroneous  line,  Is  a  good  bar  to  a  recovery  In 
ejectment. 

A  parol  agreement,  to  abide  by  a  certain  division 
line,  will  -be  sufficient,  ut  semble,  to  prevent  either 
party  from  claiming'  in  ejectment  contrary  to  it, 
though  it  will  not  pass  the  lands*  but  such  agreement 
may,  it  would  seem,  be  revoked  or  modilied  by  a 
subsequent  parol  agreement. 

Citations— 3  East.  15. 

IN  this  case,  which  was  submitted  without 
argument,  a  verdict  had  been  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on 
these  facts  : 

The  lessor  of  the  plaintiff  owns  lot  No.  12, 
and  the  defendant  lot  No.  13,  in  Harrison's 
patent  in  Montgomery.  About  forty  years 
ago,  the  persons  ^rom  whom  the  parties  derive 
title  employed  a  surveyor  to  run  a  division  line 
between  them,  which  was  done,  without  any 
allowance  for  the  variation  of  the  needle  from 
the  year  1725,  when  the  partition  deeds  of  the 
patent  were  executed.  Possessions,  however, 
were  taken,  according  to  the  line  thus  run,  and 
have  so  continued  to  the  present  day.  In  the 
year  1789,  two  surveyors  were  employed  by 
the  lessor  of  the  plaintiff  and  Jacob  Klock 
(under  whom  the  defendant  comes  in)  to  ascer- 
tain the  boundary  between  them.  The  sur- 
veyors ran  a  line  from  the  place  of  beginning, 
which  was  shown  by  the  parties,  making  an 
allowance  for  the  variation  of  the  needle,  from 
the  date  of  the  partition  deeds.  According  to 
the  line  described  by  them,  this  line,  thus 
struck,  ran  upon  lot  No.  13,  and  took  part  of 
it  into  lot  No.  12.  Jacob  Klock,  the  then  pro- 
prietor of  lot  No.  13,  agreed  to  give  up  the 

*See  Stuyvesant  v.  Dunham  and  Tompkins,  9 
Johns.  Rep.,  61,  S.  P.  % 

NOTE. — Practical  location  of  boumlaries. 

Practical  locations  of  disputed  or  unascertained 
boundary  lines,  by  mutual  agreement  or  acquies- 
cence for  a  considerable  period,  in  which  case  a 
prior  agreement  is  presumed,  are  sustained  by  the 
courts.  Jackson  v.  Bowen,  1  Cai.,  358 ;  Jackson  v. 
Vedder,  3  Johns.,  8 ;  Jackson  v.  Dieffendorf ,  Id.,  269 : 
Jackson  v.  Ogden,  7  Johns.,  238;  Stuyvesant  v. 
Tompkins,  9  Id.,  61;  Jackson  v.  Smith,  Id.,  100; 
Jackson  v.  McCall,  10  Ills.,  377;  Jackson  v.  Van 
Corlear,  11.  Id.,  127 ;  Jackson  v.  Freer,  17  Id,,  29 ; 
Adams  v.  Rockwell,  16  Wend.,  285 ;  8.  C.,  6  Id.,  467 ;  S. 
C.,  7  Cow.,  761 ;  McCormick,  v.  Barnum,  10  Wend., 
104 ;  Dibble  v.  Rogers,  13  Id.,  536 ;  Jackson  v.  Lang, 
7  Id.,  170;  Jackson  v.  M'Connell,  12  Id.,  421;  Clark 
v.  Wethey,  19  Id.,  320 ;  Van  Wyck  v.  Wright,  18  Id., 
157 ;  Smith  v.  McAllister,  14  Barb.,  434. 

Acquiescence  for  eight  and  five  years  held  not  suf- 
Hcient.  Jackson  v.  Douglass,  8  Johns.,  367 ;  Kip  v. 
Norton,  12  Wend.,  127. 

See,  also,  Clark  v.  Baird,  9  N.  Y.,  183. 

Acquiescence  held  to  he  conclusive  evidence  of  the 
correctness  of  the  location,  instead  of  an  agree- 
ment. Baldwin  v.  Brown,  16  N.  Y.,  359 ;  Heed  v. 
Farr,  35  Id.,  113;  Jones  v.  Smith,  64  Id.,  180;  Stewart 
v.  Patrick,  68  Id.,  450. 

See,  also,  on  the  general  subject,  Hubbell  v.  McCul- 
loch,  47  Barb.,  287 ;  Robertson  v.  McNeil,  12  Wend., 
578 ;  Davis  v.  Townsend,  10  Barb.,  333 ;  Vosburgh  v. 
Teator,  32  N.  Y.,  561;  Francois  v.  Maloney,  56  111., 
399 ;  McNamara  v.  Seaton,  82  Johns.,  498 ;  Bunce  v. 
Bidwell,  43  Mich.,  542 ;  Turner  v.  Baker,  64  Mo.,  218 ; 
27  Am.  Rep.,  226 ;  Taylor  v.  Zepp,  14  Id.,  482 ;  Blair  v. 
Smith,  16  Id.,  273 ;  Heirs  of  Houston  v.  Matthews, 
1  Yerg.,  118 ;  White  v.  Hapeman,  43  Mich.,  267 ;  38 
Am.  Rep.,  178 :  Hayes  v.  Livingston,  34  Mich.,  384  ; 
22  Am.  Rep.,  533;  Boyd  v.  Graves,  4  Wheat.,  513. 
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possession  to  the  lessor  of  the  plaintiff  and  to 
remove  his  fence,  agreeably  to  this  last  line,  so 
soon  as  a  crop  of  corn  then  on  the  ground 
should  be  removed.  After  this  agreement  the 
lessor  of  the  plaintiff  told  a  witness,  sworn  on 
the  part  of  the  defendant,  that  it  had  been 
further  agreed,  between  him  and  the  defend- 
ant, that  if  a  certain  cause,  at  that  time  de- 
pending between  John  J.  *Klock  and  [*199 
George  Wills,  should  be  decided  in  favor  of 
Klock,  then  the  defendant  was  to  give  up  pos- 
session without  a  suit ;  but  if  Wills  prevailed, 
the  lessor  of  the  plaintiff  was  to  abandon  his 
claim.  No  evidence  was  given  what  had 
been  the  issue  of  the  action  between  Klock  and 
Wills. 

SPENCER,  J.  Three  questions  have  been 
made  on  the  above  facts  : 

1.  Whether  the  possessions,  according  to 
Jacob  G.  Klock's  line,  for  forty  years,  are  or 
are  not  conclusive  against  the  plaintiff's  right 
of  recovery  in  this  action.2 

2.  Whether  the  agreement  in  1789,  is  or  is 
not  binding,  it  being  by  parol,  and  no  part  of 
it  having  been  carried  into  execution,  accord- 
ing to  the  survey  then  made. 

3.  Whether,   if  this    last    agreement    was 
obligatory,  it  has  or  has  not  been  rescinded  by 
the  subsequent  agreement ;  and  whether  it  was 
not  incumbent  on  the  plaintiff  to  entitle  him- 
self to  a  recovery,  to  have  proved  that  the 
causa  between  Klock  and  Wills  was  decided, 
and  had  eventuated  in  favor  of  Klock. 

The  line  run  by  Jacob  G.  Klock  forty  years 
ago,  was  run  at  the  instance  of  the  then  pro- 
prietors of  lots  No.  12  and  13,  by  a  person  act- 
ing under  their  mutual  employ.  This  line 
was  assented  to  at  the  time,  and,  independent 
of  the  subsequent  acts  of  the  parties,  would, 
in  my  opinion,  be  conclusive  upon  them,  after 
such  a  lapse  of  time,  and  possessions  of  such 
antiquity.  It  was  competent  to  the  parties  to 
waive  that  line,  and  it  appears  that  they  did 
agree  to  waive  it,  and  abide  by  the  line  run  in 
1789.  An  agreement  by  parol,  to  the  settle- 
ment of  a  line,  appears  to  me  effectual,  and 
not  liable  to  any  objections  on  the  score  of  the 
statute  of  frauds  and  perjuries.  This  agree- 
ment was,  however,  executory,  and  might 
itself  be  annulled  by  the  parol  agreement  of 
the  parties.  The  subsequent  agreement  placed 
the  settlement  of  the  line  on  the  issue  of  the 
cause  then  depending ;  this  agreement,  I 
think,  controlled  and  modified  the  former  ; 
hence,  in  my  opinion,  it  was  incumbent  on  the 
plaintiff  to  have  shown  that  the  suit  between 
Klock  and  Wills  had  terminated  in  favor  of 
the  former ;  not  having  done  this,  I  think  the 
verdict  should  be  set  aside,  and  a  nonsuit  en- 
tered, pursuant  to  the  stipulation  of  the  parties. 

THOMPSON,  J.  The  submission  to  two  sur- 
veys, made  by  the  lessor  of  the  plaintiff  and 
Jacob  Klock,  and  their  decision  thereupon, 
cannot  be  considered  as  extending  to  the  title 
of  the  land,  or  to  have  the  operation  of  a  con- 
veyance. This  *principle,  I  think,  fully  [*2OO 
recognized  in  the  case  of  Jackson,  ex  dem. 
Morri*,  v.  Rower  (3  East,  15).  The  title  to  lot 
No.  12  is  admitted  to  be  in  the  lessor  of  the 

2.— See  Jackson  v.  Bowen,  1  Caines'  Rep.,  360,  n. 
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plaintiff,  and  the  submission  was  of  a  mere 
matter  of  fact,  to  ascertain  where  the  line 
would  run  on  actual  survey,  beginning  at  a 
place  agreed  on  between  the  parties.  I  cannot 
consider  this  agreement  in  any  way  affected  by 
the  statute  of  frauds.  But,  admitting  it  to 
have  been  void  in  its  origin,  that  cannot  make 
void  the  acknowledgments  of  Klock,  subse- 
quent to  the  determination  of  the  arbitrators. 
After  the  line  had  been  ascertained,  and  he 
knew  where  it  run,  he  agreed  to  give  up  the 
possession  and  move  his  fence.  Here  was, 
then,  a  full  and  complete  recognition  of  the 
extent  and  boundary  of  lot  No.  12,  to  which  it 
is  admitted  the  lessor  of  the  plaintiff  has  title. 
It  is  immaterial  in  what  matter  this  line  was 
ascertained,  whether  by  a  joint  submission  to 
one  or  more  surveyors,  or  by  an  ex-parte  sur- 
vey ;  it  is  enough  that  Klock,  after  it  had  been 
ascertained,  recognized  it  as  the  true  line. 
This  would  preclude  him  from  denying  the 
plaintiff's  right,  and  must  also  have  the  same 
effect  as  respects  the  claim  of  the  defendant, 
who  hold  under  Klock.  The  defendant^  how- 
ever, sets  up  a  subsequent  agreement  made  be- 
tween himself  and  the  lessor  of  the  plaintiff, 
which  he  contends  is  to  do  away  the  acts  and 
acknowledgments  of  Klock.  This  agreement, 
as  stated  in  the  case,  I  do  not  think  can  in  any 
way  affect  the  plaintiff's  right.  If  it  is  to  have 
the  operation  of  rescinding  or  waiving  any 
right  previously  acquired,  it  was  to  have  that 
effect  on  condition  that  a  certain  cause  then 
depending,  between  John  Klock  and  George 
Wills,  should  terminate  in  favor  of  the  latter, 
and  it  was  incumbent  on  the  defendant  to 
show  that  that  suit  had  terminated  favorably 
to  Wills  ;  nothing  however,  appears  to  show 
how  that  cause  had  been  decided,  or  whether 
any  decision  had  taken  place.  The  plaintiff 
had  shown  enough  to  entitle  him  to  recover, 
and  if  anything  had  occurred  to  take  away  that 
right,  it  was  incumbent  on  the  defendant  to 
.show  it.  And  besides,  this  second  agreement 
is  not  free  from  difficulty,  on  the  ground  of 
the  statute  of  frauds.  The  title  to  the  pre- 
mises is  acknowledged  to  be  in  the  lessor  of 
the  plaintiff,  and  if  the  second  agreement  is  to 
have  any  operation,  it  is  to  devest  him  of  that 
title.  Neither  agreement  can  have  the  opera- 
tion of  changing  the  title  ;  the  first  must  be 
viewed  as  a  waiver,  by  Klock,  of  all  benefit 
resulting  from  length  of  possession,  and  ppen- 
20 1*]  ing  the  question  as  to  the  *true  line  of 
division  between  the  two  lots,  and  the  plaint- 
iff's title  to  the  premises  in  question  is  shown, 
independent  of  either  agreement.  I  am,  there- 
fore, of  opinion  that  he  is  entitled  to  recover. 

LIVINGSTON,  J.  But  for  the  new  line  run 
in  1789,  and  the  parol  agreement  then  made, 
it  is  not  pretended  that  the  plaintiff  can 
recover  ;  for  the  parties  claiming  these  lots, 
having  no  less  than  forty  years  ago  determined 
on  the  true  line  between  them,  by  running  the 
same,  and  having  held  their  possessions  ac- 
cordingly ever  since,  no  court  would  permit 
either  of  them,  at  this  late  day,  to  disturb  the 
otter.  The  defendant's  possession  is  not  only 
adverse  to  the  lessor's  claim,  but  commenced 
with  his  or  his  ancestor's  consent,  and,  there- 
fore, ought  not  now  to  be  questioned,  merely 
on  the  ground  that  a  mistake  was  made  in  the 
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first  survey.  The  defendant's  title  must  be 
regarded  as  complete  at  the  time  of  the  second 
survey,  and  to  continue  so  still,  unless  he  or 
his  devisor  has  done  anything  to  defeat  it. 
The  agreement  to  abide  by  the  line  to  be  run 
in  1789,  being  by  parol,  was  not  binding  on 
either.  No  memorandum  of  it  was  signed  by 
the  parties  or  their  agents.  It  is,  therefore, 
within  the  act  for  the  prevention  of  frauds  and 
perjuries.  If  the  defendant,  or  Klock,  had 
removed  his  fence  accordingly,  it  might  have 
bound  him,  and  those  claiming  under  him,  as 
to  the  extent  of  his  possession  ;  but  never  hav- 
ing carried  the  contract  into  effect,  we  cannot 
enforce  a  performance  in  this  way,  without 
violating  a  plain  provision  of  the  act.  It  is  an 
agreement  to  put  the  lessor  of  the  plaintiff  in 
possession,  which  is  equivalent  to  a  sale  of  cer- 
tain lands  then  held  by  Klock,  and  to  which 
he  had  a  good  title,  provided  they  fell  accord- 
ing to  a  line  then  to  be  run,  in  lot  No.  12.  I 
can  perceive  no  difference  between  this  condi- 
tion or  proviso,  and  any  other  which  the  par- 
ties might  have  thought  of.  If  Klock  had 
promised  to  remove  his  fence  so  many  feet,  or, 
in  other  words,  to  give  the  lessor  so  many  feet 
of  his  land,  provided  he  would  pay  him  a  sum 
of  money,  or  do  any  certain  service,  it  would 
not  have  been  obligatory,  unless  it  had  been  in 
writing.  Why,  then,  should  this  agreement 
be  valid  ?  If  parties  will  confide  in  each 
other's  word,  where  the  law  requires  a  more 
solemn  form  of  contracting,  they  cannot  com- 
plain if  courts  adhere  to  the  positive  directions 
of  an  act  of  the  Legislature,  one  object  of 
which  is  to  prevent  parol  contracts  of  this 
kind,  or,  at  least,  to  put  an  end  to  judicial  con- 
troversies about  them.  The  Court  of  Chan- 
cery, with  *a  view  of  preventing  frauds,  [*2O2 
has  gone  far  by  its  decisions,  to  render  this 
act  a  dead  letter ;  but  we  are  not  sitting  in 
that  court,  which  would  probably  have  done 
as  well  not  to  depart  from  the  literal  provi- 
sions of  the  law,  which  are  too  explicit  to  be 
misunderstood,  and  too  salutary  not  to  be 
strictly  enforced.  As  the  defendant,  then, 
has  shown  a  perfect  title  to  the  premises,  in- 
dependent of  the  agreement  in  1789,  which  not 
being  reduced  to  writing,  must  be  regarded  as 
a  nullity,  I  am  of  opinion,  without  considering 
the  other  points,  that  he  must  have  judgment.1 

Judginent  of  nonsuit. 

Cited  in— 5  Cow.,  387  ;  T  Wend.,  172 ;  12  Wend.,  130, 
583;  16  Wend.,  305;  16  N.  Y.,  256.  364;  32  N.  Y.,  567; 
35  N.  Y.,  117  ;  47  Barb.,  276. 


SCHUYLER  i>.  RUSS. 

1.    Warranty — Written — Parol  Proof  of  Colkit- 
eral  Information,     2.  Id. —  Visible  Defects. 

On  a  written  warranty  that  a  negro  is  sound,  parol 
proof  is  admissible  to  show  that  at  the  time  of  sale, 
the  vendor  informed  the  vendee  of  a  defect. 

A  warranty  does  not  extend  to  defects  which  are 
visible. 

1.— See  Jackson  v.  Defendorf ,  3  J.  R.,  269 ;  Jackson 
v.  Lunn,  3  J.  C.,  109;  different  authorities  in  case, 
Britter  v.  Phelps,  17  Wend.,  642;  Jackson  v.  McCon- 
nell,  12  Wend.,  421 ;  12  Wend.,  127 ;  12  Wend.,  130 ;  see 
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Citations— Finch 's  Law,  189 ;  1  Salk.,  211. 

CASE  on  a  written  warranty,  upon  the  sale 
of  a  negro,  that  he  was  in  good  health, 
and  in  all  respects  sound. 

At  the  trial,  parol  evidence  was  admitted  to 
establish  that  at  the  time  of  the  sale  the  plaint- 
iff communicated  to  the  defendant  the  defect 
in  question,  which  was  in  the  left  arm,  offer- 
ing to  show  it,  and  that  it  was  clearly  visible, 
the  arm  being  thin  and  crooked.  It  was  with- 
out argument  submitted  to  the  court  to  deter- 
mine whether  this  evidence  was  admissible  or 
not. 

Per  Curiam.  The  proof  was  admissible. 
A  warranty  does  not  extend  to  things  which, 
from  the  senses,  may  be  discerned  to  be  other- 
wise. (Finch's  Law,  189;  1  Salk.,  211.)  Here 
the  defect  was  not  only  visible,  but  the  plaint- 
iff told  the  defendant  of  it  truly  and  explic- 
itly, nay,  even  directed  his  attention  particu- 
larly to  it.  The  defect  in  question  was  not, 
therefore,  within  the  purview  of  the  contract, 
and  the  parol  proof  being  admitted,1  the  ver- 
dict was  agreeable  to  the  weight  of  evidence 
and  the  justice  of  the  case. 

Cited  in— 2  Denio,  79 ;  4  Hun,  231 ;  44  Barb.,  539 ;  63 
Barb.,  132;  38  Super.,  182;  22  Mich.,  156;  85  Ills.,  276. 


THE  PEOPLE  v.  POYLLON. 

Action — Malicious  Prosecution — Copy  of  Indict- 
ment— Grounded  on — Wlien  Granted. 

To  warrant  the  granting  a  copy  of  an  indictment, 
to  ground  an  action  for  a  malicious  prosecution, 
the  malice  should  appear  from  circumstances  at  the 
trial,  declarations  out  of  court,  or  certificate  from 
the  judge  that  he  thinks  it  ought  to  be  granted, 
which  he  may  give  though  he  be  off  the  bench  and 
has  signed  one  which  proves  insufficient. 

MR.  COLDEN,  in  order  to  ground  an  action 
for  a  malicious  prosecution,  moved  for  a 
copy  of  the  indictment  in  this  cause,  on  a  cer- 
tificate from  the  judge,  before  whom  it  had 
been  tried,  that  the  acquittal  was  satisfactory 
to  the  court. 

Per  Curiam.  Every  acquittal  must  be  satis- 
factory. The  malice  ought  to  appear  from 
2O3*]  what  passed  at  the  trial,  or  from  *some 
circumstance,  or  declaration,  out  of  court. 
The  judge  ought  to  say  he  thinks  a  copy 
ought  to  be  granted. 

Mr.  Colden.  The  judge  who  presided  at  the 
trial  is  not  now  on  the  bench,  and  thinks  he 
cannot  now  amend  the  certificate. 

Per  Curiam.  That  is  no  impediment.  It 
may  be  done  nunc  pro  tune. 

1.— See  Jackson  v.  Putnam,  1  Caines'  Rep.,  358,  and 
note. 


N.  B.  The  certificate  being  altered  accord- 
ing to  the  direction  of  the  court,  the  copy  was 
ordered  accordingly. 

Motion  granted. 

***A  counselor,  who  has  been  a  judge  of 
this  court,  is  entitled  to  a  seat  at  the  table  with 
the  Attorney-General  and  officers  of  the  people, 
or,  as  the  English  lawyers  would  express  it, 
within  the  bar. 


LAWRENCE  v.  SEBOR. 

1.  Marine  Insurance — Partner's  Share — Inten- 
tion of  Assured — How  Gathered.  2.  Capt- 
ure— Condemnation — Jtearcei'y — Moiety. 

If  the  acting  partner  in  a  concern  of  two,  cause 
an  insurance  to  be  effected  for  the  amount  of  his 
own  share,  and  the  policy  state  it  to  be  on  his  ac- 
count, but  retain  the  general  printed  words  of 
"whomsoever  else  it  may  concern,"  the  insurance 
will  be  held  to  have  been  made  on  the  joint  account, 
if  such  appear  to  have  been  the  intention  of  the  as- 
sured, and  to  gather  this  intention,  the  letters  of 
the  assured  may  be  resorted  to,  though  they  were 
never  shown  to  the  underwriter,  who  subscribed 
upon  seeing1  instructions  to  insure  only  on  the  sepa- 
rate account  of  the  acting  partner.  Under  such  cir- 
cumstances, if  the  policy  be  for  half  the  cargo,  and 
on  capture  half  be  condemned,  and  half  be  ac- 
quitted, the  assured  can  recover  only  a  moiety  of 
the  sum  insured. 

Citations— 1  Caines,  276;  Uohns.  Cas.,  313,  395 ;  2 
Johns.  Cas.,  248;  2  Bos.  &  P.,  240;  1  Caines,  284; 
Valin,  Vol.  II.,  p.  34;  Emerigon,  Vol.  I.,  p.  293,  294, 


THIS  was  an  action  on  a  policy  of  insurance 
for  $5,000,  on  the  cargo  of  the  sloop 
Hope,  at  and  from  Guadaloupe  to  New  York, 
for  account  of  Richard  M.  Lawrence.  Pre- 
mium three  and  one  half  per  cent.  The  dec- 
laration, besides  other  counts,  contained  one 
averring  the  insurance  to  have  been  for  ac- 
count of  the  plaintiff  ;  another  averring  it  for 
account  of  the  plaintiff  and  one  Thomas  T. 
Gault. 

The  facts,  as  agreed  to  in  the  case  made, 
were  these  :  The  plaintiff  residing  in  Guada- 
loupe, and  Gault  in  St.  Kitts,  though  not  gen- 
eral partners  in  trade,  were  jointly  interested 
in  the  cargo  of  the  Hope.  On  the  23d  of  June, 
Lawrence  wrote  to  Lawrence  &  Whitney,  his 
correspondents  in  New  York,  directing  insur- 
ance for  the  sum  in  the  policy,  but  not  speci- 
fying on  whose  particular  account.  The  let- 
ter, however,  stated  that  the  plaintiff  had 
given  to  Gault  an  order  for  the  net  proceeds  of 
the  sloop's  outward  cargo,  and  that  he  had 


NOTE.— Const  ruction  of  a  policy.  Insurance  pro- 
cured by  a  partner.  See  N.  Y.  Ins.  Co.  v.  Thomas,  3 
Johns.,  Cas.,  1,  note. 

As  to  the  introduction  of  extrinsic  evidence,  see 
Jackson  v.  Bowen,  1  Cai.,  358,  note. 

As  to  authority  of  joint  owners  to  procure  insur- 
ance for  each  other,  see  Lawrence  v.  Van  Home,  1 
Cai.,  276,  note. 


Adams  v.  Rockwell,  16  Wend.,  285;  Van  Wvck  v. 
Wright,  18  Wend.,  157;  Bradstreet  v.  Platt,  17  Wend., 
44;  Jackson  v.  Woodruff,  1  Cow.,  276;  Dibble  v. 
Rogers,  13  Wend.,  536;  Lamb  v.  Coe,  15  Wend.,  642; 
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Jackson  v.  VanAntwerp,  8  Cow.,  273 ;  10  Wend.,  109 ;  7 
J.  R.,  283;  17  J.  R.,  29;  7  Cow.,  723;  7  Cow.,  701;  6 
Wend.,  467 ;  10  Wend.,  104 ;  12  Wend.,  421 ;  12  Wend., 
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•drawn  a  bill  on  them  for  $3,000,  which  was  to 
be  charged  to  the  shipment.  But  this  letter 
was  never  shown  nor  communicated  to  the 
underwriters  or  insurance  brokers,  and  the 
policy  was  effected  on  the  following  written 
•order  delivered  to  Hoyt  &  Tom :  "  Will  you 
effect  insurance  on  $5,000,  cargo  of  the  sloop 
Hope,  from  Guadaloupe  to  this  port.  She  was 
to  sail  on  or  about  the  third  of  July.  For  ac- 
count of  Richard  M.  Lawrence,  premium  not 
to  exceed  three  and  one  half  per  cent."  On 
the  voyage  the  vessel  was  captured  and  carried 
into  Mountserrat,  where,  on  the  28th  of  July, 
2O4*1  1801,  *Lawrence  &  Gault  interposed  a 
claim  for  the  cargo,  but,  by  the  sentence,  the 
portion  of  Gault  was  acquitted,  and  that  of 
Lawrence  condemned,  with  costs  against  both. 
Among  the  admiralty  papers  was  a  letter  from 
the  plaintiff  ordering  an  additional  insurance 
for  $4,500  on  the  cargo  of  the  Hope ;  though 
Tcnowledge  of  this  never  came  to  the  under- 
writers or  the  brokers  Hoyt  &  Tom. 

On  the  18th  February,  1802,  the  abandon- 
ment was  made. 

At  the  trial  of  the  cause  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  whether  the  plaintiff  could  recover  for 
a  total,  or  a  partial  loss;  or,  whether  he  could 
recover  at  all. 

On  the  part  of  the  plaintiff  it  was  insisted, 
that  the  insurance  insured  to  his  own  separate 
benefit.1 

Mr.  Hanson,  for  the  plaintiff.  Lawrence  & 
Gault,  as  partners,  were  tenants  in  common  ; 
each  possessing  an  undivided  half  of  the  gen- 
eral property.  That  the  individual  part  of  the 
plaintiff  was  intended  to  be  protected  by  the 
insurance  is  plain.  Of  his  interest  only  was 
the  underwriter  apprised  ;  his  name  was  in- 
serted in  the  policy,  and  it  is  a  settled  rule 
that  the  written  part  of  the  instrument  shall 
control  the  general  words  which  are  used.  It 
can  never  be  insisted  that  the  letters  of  the 
plaintiff  to  his  correspondent  can  influence  the 
decision  of  this  case.  They  were  not  commu- 
nicated to  the  insurers.  All  that  was  dis- 
closed was  the  order,  and  the  only  question  is, 
whether  the  plaintiff  had  an  insurable  interest 
to  the  amount  in  the  policy.  There  is  nothing 
in  the  nature  of  joint  property  which  prevents 
an  exclusive  insurance  of  one  undivided 


1.— Where  the  policy  does  contain  the  general 
words  "  whomsoever  else,"  &c.,  if  the  interest  of  the 
assured  named  be  only  a  several  proportion  of  an 
undivided  whole,  and  he  have  not  authority  to  in- 
sure all,  he  will  be  entitled  to  recover  to  the  full  ex- 
tent of  the  policy,  if  his  interest  warrant  it.  Law- 
rence &  Whitney  v.  Vanhorn  &  Clarkson,  1  Caines' 
Kep.,  276.  So  where  the  policy  is  in  favor  of  a  citi- 
zen or  subject  to  whom  the  whole  cargo  belongs, 
under  the  general  words,  the  subsequently  acquired 
interest  of  a  fellow  citizen  or  subject  will  be  pro- 
tected. Perchard  v.  Whittnore,  2  Bos.  &  Pull.,  155, 
n.  a. ;  Page  v.  Fry,  Ibid.,  240.  But  where  the  instru- 
ment does  not  contain  the  above  general  words,  it 
does  not  cover  the  interest  of  a  joint  owner  not 
named.  Graves  &  Barnewall  v.  Boston  Mar.  Ins. 
Co.,  2  Cranch,  419.  Even  a  valued  policy  effected  in 
the  name  of  ono  partner  only  does  not  extend  to  his 
associate,  and  if  to  the  amount  of  the  interest  of  the 
partner  mentioned  be  underwritten  by  one  under- 
writer, and  the  residue  of  the  value  specified 
by  another,  the  policy  is  void  as  to  the  surplus  be- 
yond the  interest  of  the  assured  who  is  named. 
Dumas  v.  Jones,  4  Tyng,  647.  The  report  of  which 
•does  not  state  whether  the  general  words  were  re- 
tained in  the  policy  or  not,  though  it  is  probable 
they  were  not. 
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moiety.  Under  the  contract  now  before  the 
court,  Gault  could  not  have  recovered  had  the 
vessel  been  carried  into  a  French  port,  and  his 
share  condemned  in  a  French  tribunal.  In 
Page  v.  Fry  (2  Bos.  &  Pull.,  240)  it  was  held 
that  an  averment  of  the  plaintiff's  being  inter- 
ested to  the  whole  amount  of  the  cargo  in- 
sured, was  supported  by  evidence  showing  he 
had  some  interest,  though,  previous  to  effect- 
ing the  policy,  he  had  sold  the  major  part  to 
another  person.  Surely,  then,  an  averment  of 
the  insurance  being  on  account  of  the  plaint- 
iff, is  maintained  by  showing  an  undivided 
interest  to  the  amount  insured.  Nothing  can 
be  urged  against  the  abandonment.  While  the 
loss  continues  total,  it  is  never  too  late  to  ab- 
andon and  recover  for  the  whole.  (Gmrlain 
v.  Shaw,  in  the  case  of  The  Grand  Turk.) 

Mr.  Pendleton,  contra.  The  policy  extends 
to  a  cargo,  the  interests  *in  which  are  [*2O5 
joint  in  every  part.  Had  half  been  saved  from 
shipwreck,  a  moiety  would  have  belonged  to 
Gault.  As  half  is  acquitted,  a  moiety  belongs 
to  him  ;  and  the  underwriter  is  entitled  to  the 
advantage  of  this,  in  the  nature  of  salvage. 
Otherwise  a  policy  on  half  would,  in  a  case 
like  this,  cover  and  secure  the  whole ;  for,  as 
half  is  restored,  if  half  be  also  recovered,  part- 
ners residing  as  these  do  are  always  wholly 
safe  by  insuring  only  a  moiety.  The  letters 
prove  the  joint  property  was  intended  to  be 
covered.  An  abandonment,  to  entitle  to  a 
total  loss,  must  be  made  in  the  first  instance. 
(Park,  172,  181,  182.) 

Mr.  Harison,  in  reply.  The  principle  of 
the  English  authorities  is,  that  if,  after  lying 
by,  the  loss  is  changed  to  a  partial  or  average 
loss,  you  shall  not,  by  abandoning,  set  up  a 
claim  for  a  total  loss  ;  but  this  is  inapplicable 
when  the  loss  continues  total ;  you  must,  in 
such  a  case,  recover  for  a  total  loss,  or  you 
cannot  recover  anything.  But  whatever  the 
British  decisions  may  be,  ours  have  settled  the 
law  in  a  different  manner.  .The  interest  to  be 
covered  by  this  policv  can  be  only  that  which 
the  underwriter  and  underwritten  contem- 
plated. That  only  was  the  subject  of  con- 
tract. What,  therefore,  was  contained  in  let- 
ters between  the  plaintiff  and  his  correspond- 
ent, or  how  that  interest  is  to  be  settled  in 
account  with  Gault,  is  immaterial.  What  was 
the  intent  of  the  parties  to  the  contract,  as  it 
appears  from  the  written  instructions  ?  That, 
and  that  alone,  is  to  govern. 

LIVINGSTON,  J.  This  is  an  attempt  to  re- 
cover as  for  a  total  loss,  under  a  pretense  that 
the  assurance  was  effected  for  the  plaintiff's 
separate  interest,  and  was  intended  to  cover 
nothing  more  than  his  proportion  of  the  joint 
property.  There  can  be  no  doubt  that  such 
an  insurance  may  be  made,  and  then,  as  in  the 
case  of  Lawrence  &  Whitney  v.  Vanhorn  & 
Clarkxon  (Vol.  I.,  p.  276),  the  partner,  who 
thus  insures  his  particular  interest,  will  be 
permitted  to  recover  accordingly  ;  but  there  it 
appeared  that  Lawrence  &  Whitney  had  no 
right  to  insure  for  the  other  parties  concerned 
in  the  voyage,  and  that  it  was  well  understood 
that  the  policy  was  to  extend  to  their  share 
only.  But  everything  forbids  such  a  conclu- 
sion here.  The  plaintiff  was  at  Gaudaloupe, 
and  to  him  was  committed  the  entire  manage. 
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ment  of  the  voyage.  He  made  the  purchases  ; 
he  loaded  the  vessel.  To  him  it  was  left,  and 
thence  it  became  his  duty  to  make  insurances. 
The  shipment  was  made  on  the  joint  account 
2O($*]  (and  so  expressed  in  *the  bills  of  lad- 
ing and  invoices)  of  him  and  Gault,  and 
amounted,  with  charges,  to  $9,922.  On  the 
23d  of  June,  1801,  the  plaintiff  directs  his 
agents  in  New  York  to  make  insurance  for 
$5,000.  In  this  letter  he  speaks  of  Gault,  and 
of  his  loading  the  sloop  Hope  on  their  joint  ac- 
count ;  and  there  is  nothing  in  it  from  which 
it  can  be  inferred  that  he  intended  to  confine 
the  insurance  to  his  own  proportion  of  the  ad- 
venture. Five  days  after  the  plaintiff  writes 
another  letter,  directing  an  additional  insur- 
ance to  be  made  on  the  same  shipment,  for 
$4,500,which  would  have  covered  all  the  prop- 
erty on  board.  After  this,  no  doubt  can  be 
harbored  of  the  plaintiff's  intention.  But  it  is 
said  that  these  letters,  not  being  communicated 
to  the  underwriters,  ought  not  to  be  received 
to  explain  the  meaning  of  the  parties.  This 
may  generally  be  right ;  but  if  any  doubt  arise 
on  the  written  contract,  I  think  the  acts  of  the 
assured,  although  not  known  to  the  assurers, 
may  be  examined  to  show  that  his  intentions 
were  different  from  what  afterwards  he  pre- 
tends was  the  case.  If  he  had  designed  to  re- 
strain the  insurance  to  his  interest  in  the  cargo, 
it  was  easy  to  have  used  apt  words  for  that 
purpose.  If  this  had  not  been  done  and  there 
be  any  controversy  as  to  its  extent,  and  this 
has  been  occasioned  by  what  may  be  deemed 
a  neglect  in  the  plaintiff  himself,  his  acts,  how- 
ever desirous  he  may  be  to  keep  them  from 
our  view,  must  surely  be  good  evidence,  if  they 
militate  against  the  construction  he  now  sets  up, 
or  if  they  have  a  tendency  to  show  that  it  is  for- 
eign from  what  he  intended  at  the  time,  and 
contrary  to  his  own  written  instructions.  But 
there  is  no  necessity  to  travel  out  of  the  con- 
tract, which  is  always  dangerous,  to  ascertain 
the  meaning  of  the  parties  to  it.  The  insur- 
ance is  not  only  for  Lawrence,  but  for  "  every 
other  person  to  whom  the  property  doth,  may, 
or  shall  appertain,  in  part  or  in  whole."  After 
this  we  must  do  violence  to  the  plain  import 
of  these  terms,  to  confine  this  idemnity  to  the 
goods  of  Lawrence  alone,  or  to  the  amount  of 
his  interest  in  the  joint  property.  This  is  the 
usual  way  of  making  insurances  on  a  joint 
interest  for  a  particular  voyage,  where  no  gen- 
eral partnership  exists.  One  of  the  concern  is 
intrusted  with  the  conduct  of  the  voyage,  and 
in  making  insurance.  Ordinarily  he  discloses 
his  own  name  only,  but  under  such  contract 
the  other  partners  will  be  permitted  to  recover 
for  a  loss  of  their  interest  also.  The  words 
' '  for  account  of  Richard  M.  Lawrence  "  being 
in  writing,  is  of  no  moment,  for  as  they  do 
2O7*]  not  contradict,  there  is  no  reason  *why 
they  should  control  the  printed  clauses  of  the 
instrument.  It  may  be  subjoined  that  no  one 
can  doubt  the  plaintiff  may  charge  Gault  with 
his  proportion  of  the  premium  of  insurance, 
and  that  the  latter  may  compel  him  to  carry  to 
his  credit  whatever  is  recovered  in  this  suit.  If 
so,  it  is  another  reason  for  regarding  this,  as 
it  was  most  certainly  intended  to  be,  an  insur- 
ance of  the  joint  property.  The  French  law 
has  been  referred  to  as  settling  this  point  in 
favor  of  the  plaintiff  ;  but  on  looking  into 
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Emerigon  and  Valin,  we  shall  find  them  at 
variance.  The  former  being  of  opinion  that 
an  assurance  by  one  partner,  without  a  specifi- 
cation of  the  interest  he  means  to  cover,  is 
valid,  only  for  his  proportion  of  the  adventure,, 
while  Valin,  however,  with  several  writers 
cited  by  him,  consider  it  as  extending  to  the 
whole  cargo ;  quia  id  quod  commune  est,  iu>»- 
trum  esse  dicitur.  This  is  especially  so,  says 
Valin,  if  the  insurance  be  made  by  the  chef  de 
la  societe,  or  acting  partner,  as  was  the  case 
here.  It  should  be  observed  also,  that  Emeri- 
gon, in  giving  his  opinion  on  a  question  which 
he  admits  to  have  been  much  agitated,  makes 
use  of  expressions  not  only  very  guarded,  but 
which  cannot  be  applied  to  the  present  policy. 
If  partnership  effects  are  loaded,  says  he,  for 
my  account  and  that  of  others,  an  insurance 
which  is  made  for  "my  sole  account  (pour  man, 
comte  seule)  will  only  protect  my  interest,  be- 
cause nothing  more  has  been  covered.  (1 
Emer.,  294  ;  2  Val.,  34.)  But  is  that  the  case- 
here  ?  When  the  policy  is  as  general  as  our 
language  can  make  it,  shall  we  call  it  an  in- 
surance "  on  the  sole  account"  of  Lawrence  ? 
Emerigon  also  admits  that  a  judgment  has 
been  rendered  in  France  contrary  to  the  opin- 
ion he  entertains.  Something  was  said  of  a. 
misrepresentation  as  to  the  time  of  the  vessel'* 
sailing,  but  this  objection  was  abandoned  on. 
the  argument. 

As  to  the  lateness  of  the  abandonment,  this- 
is  a  point  I  consider  as  settled  by  this  court  in 
the  case  of  Earle  v.  Shaw.  It  was  there  de- 
termined, that  an  abandonment  is  never  too 
late,  provided  the  loss  continue  total  to  the- 
time  of  making  it. 

Being,  then,  well  satisfied  that  the  plaintiff 
meant  to  insure  the  property  of  Gault  as  well 
as  his  own,  and  that  the  terms  of  the  policy 
comport  with  this  intention,  he  can  recover  a 
partial  loss  only.  Judgment  must  therefore 
be  entered  for  $366.60. 

SPENCER  and  TOMPKINS,  Justices,  concurred. 

KENT,  Ch.  J.  Upon  this  case,  the  question 
is,  whether  the  plaintiff  shall  recover  the  moiety 
of  the  sum  insured,  or  the  *whole  ?  [*12O& 
There  is  no  dispute  but  that  the  plaintiff's  in- 
dividual interest  was  sufficient  to  cover  the- 
whole  policy. 

The  time  of  abandonment  is  not  material, 
since,  if  the  amount  insured  is  to  inure  to  the 
plaintiff,  the  loss  remained  total  when  the 
abandonment  was  made.  The  court  has  re- 
peatedly decided  that  abandonment  is  not 
essential  to  enable  the  insured  to  recover  a 
total  loss,  if  the  loss  be  actually  total,  and  con- 
tinue so  to  the  bringing  of  the  suit.  (Earle  v. 
Left'erts;  Earle  v.  SJiaw,  April,  1800  ;  Royet  v. 
Thurston,  April,  1801  ;  Page  v.  Fry,  2  Bos.  & 
Pul.,  240  ;  1  Caines'  Rep.,  284.) 

There  can  be  no  doubt,  also,  but  that  a 
partner  has  such  an  interest  in  the  entirety  of 
the  cargo  as  to  enable  him  separately  to  insure- 
it ;  and  that  an  averment  that  he  had  an  in- 
terest in  the  property  to  the  amount  of  the  in- 
surance is  supported  by  proof  of  a  partnership 
interest  in  him  to  that  amount. 

The  important  inquiry  in  the  case  is,  what 

was  the  intent  of  the  parties  in  the  present 

case  ?    Was  the  insurance  intended  for  the 
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separate  interest  of  the  plaintiff,  or  for  the  joint 
interest  of  him  and  Gault  ?  If  the  latter,  then 
it  appears  that  only  a  moiety  of  the  sum  insured 
has  been  lost. 

It  does  not  appear  that  the  plaintiff  and 
Gault  were  general  partners  in  business.  It  is 
rather  to  be  intended  from  the  case  that  they 
were  partners  only  in  the  particular  shipment 
in  question  ;  and,  although  the  printed  part  of 
the  policy  be  in  the  usual  form,  yet  the  order 
to  insure  was  for  the  account  of  the  plaintiff, 
and  the  blank  in  the  policy  was  filled  up  ac- 
cordingly for  account  of  the  plaintiff ;  no  other 
communication  was  made  to  the  defendant  but 
the  order.  I  am,  therefore,  of  opinion,  arising 
from  these  material  features  in  the  case,  that 
the  evidence  resulting  from  the  contract  itself 
must  decide  the  question.  It  is  there  that  we 
are  to  look  for  the  intent.  The  plaintiff  and 
Gault  were  special  partners  ;  the  order  limits 
the  insurance  to  the  plaintiff.  His  name  alone 
is  inserted  in  the  policy.  His  share  in  the 
shipment  equaled  the  amount  of  the  insurance, 
and  the  joint  interest  of  him  and  Gault  was 
not  brought  into  view  in  making  the  contract. 
The  letter  of  the  plaintiff  was  not  communi- 
cated, nor  do  I  think  it  would  have  been  very 
material  if  it  had,  for  it  is  too  equivocal  and  in- 
definite to  operate  by  way  of  explanation  or 
control  of  the  policy.  This  question  has  been 
much  discussed  and  litigated  by  the  French 
and  Italian  writers,  and  different  opinions  have 
been  entertained  on  the  subject.  Valin  (Vol. 
II.  p.  34),  however,  concludes  that  if  one  in- 
sure as  his  own  a  thing  in  common  between 
him  and  others,  the  policy  is  valid  only  for  his 
portion,  unless  he  was  the  principal  of  the  firm. 
2O9*]  *Emerigon  (Vol.  I.,  p.  298,  294,  295), 
after  stating  the  various  opinions  on  the  point, 
says  that  the  general  rule  is,  that  each  co- 
partner is  presumed  not  to  insure  but  for  him- 
self ;  and  if  one  insures,  and  the  insurance  be 
declared  to  be  for  his  account,  it  will  inure 
only  to  the  extent  of  the  interest  of  such 
partner. 

This  opinion  is  entitled  to  the  more  weight, 
considering  that  the  general  principles  of  the 
law  of  insurance  are  the  same  in  every  country. 
I  think,  therefore,  that  the  plaintiff  is  entitled 
to  recover  for  a  total  loss,  and  that  the  verdict 
ought  to  stand. 

THOMPSON,  J.  The  only  important  question 
arising  out  of  this  case  is,  whether  this  insur- 
ance shall  be  considered  as  made  for  account 
of  Richard  M.  Lawrence  solely,  or  for  account 
of  Lawrence  &  Gault  ?  If  for  the  former,  the 
verdict  must  stand ;  if  for  the  latter,  it  must 
be  reduced  to  $366. 60.  Several  other  points 
were  raised  by  the  defendant's  counsel  on  the 
argument,  but  which  were  either  abandoned 
or  fall  within  the  rules  and  principles  hereto- 
fore settled  in  this  court.  The  principal  one 
was  with  respect  to  the  abandonment,  whether 
it  was  made  in  season,  the  loss  having  hap- 
pened in  June,  1801.  and  the  abandonment 
not  made  until  the  Feburary  following.  The 
rule  on  that  subject  I  understand  to  be,  that  the 
assured  may  abandon  at  any  time  while  the 
loss  continues  total.  If  that  be  so,  the  aband- 
onment in  the  present  instance  was  in  season. 
With  respect  to  the  main  question,  I  am  in- 
clined to  think  the  plaintiff  is  entitled  to  re- 
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cover  as  for  a  total  loss.  Admitting  the  plaint- 
tiff  to  have  only  a  joint  interest  in  the  subject 
with  Gault,  there  is  no  doubt  but  he  could  in- 
sure his  own  interest  therein  separately,  and, 
under  a  general  averment  of  interest  in  the 
entire  thing  insured,  prove  an  interest  in  any 
aliquot  part,  and  recover  damages  for  the  loss 
in  proportion  to  such  part.  This  point  was 
settled  in  this  court  in  the  case  of  Lawrence  & 
Whitney  v.  Vanhorn  &  Clarkson.  The  policy 
declares  the  insurance  to  be  made  for  account 
of  Richard  M.  Lawrence,  and  although  the 
general  printed  words,  "for  whomsoever  it 
may  concern,"  might  cover  the  interest  of 
others,  yet  the  written  words  serve  in  some 
measure  as  an  index,  by  which  to  ascertain  the 
intention  and  understanding  of  the  parties. 
In  the  present  case  it  must  manifestly  have 
been  the  understanding  of  the  defendant  and 
of  the  broker  who  effected  the  policy,  that  the 
insurance  was  on  account  of  Richard  M.  Law- 
rence only.  The  order  for  insurance  given  by 
Lawrence  &  Whitney,  the  *plaintiff's  [*21O- 
agents,  to  the  brokers,  were  explicit  that  the 
insurance  was  to  be  for  account  of  Richard  M. 
Lawrence.  The  letters  written  by  the  plaint- 
iff to  his  agents,  I  think,  are  not  entitled  to- 
much  weight ;  for,  from  the  one  which  they 
received,  it  may  be  doubtful  whether  it  con- 
tained directions  to  insure  on  the  joint  account 
of  Lawrence  &  Gault,  or  on  the  separate  ac- 
count of  Lawrence.  The  one  which  never 
came  to  hand  ought  certainly  to  have  no  influ- 
ence on  the  question.  Whatever  intimations 
were  given  by  the  plaintiff  to  his  agents,  with 
respect  to  Gault's  interest  in  the  cargo,  they 
never  came  to  the  knowledge  of  the  under- 
writer. The  representation  made  to  the  de- 
fendant was,  that  the  insurance  was  for  ac- 
count of  Richard  M.  Lawrence  ;  and  if,  in  any 
state  of  things,  it  would,  have  been  for  the 
benefit  of  the  underwriter  to  have  confined  the 
interest  in  cargo  to  Lawrence  only,  he  might 
have  urged,  with  great  force  and  propriety,  that 
such  was  the  understanding  of  the  parties  at 
the  time  the  policy  was  effected.  The  situa- 
tions of  Lawrence  &  Gault  were  different, 
and  should  an  attempt  have  been  made  to  re- 
cover under  different  circumstances,  on  the 
joint  interest  of  Lawrence  &  Gault,  and  the 
risk  had  been  increased  by  the  concern  of 
Gault,  in  the  subject  insured,  the  underwriter 
would  have  had  good  right  to  urge  the  repre- 
sentation as  a  ground  of  fraud  to  avoid  the 
policy.  I  think,  from  the  policy  itself,  and 
from  the  understanding  of  the  immediate  con- 
tracting parties,  it  is  clearly  to  be  inferred  that 
the  insurance  was  intended  for  account  of 
Richard  M.  Lawrence  only.  His  interest  is 
sufficient  to  cover  the  sum  insured,  and  noth- 
ing appears  in  the  case  to  induce  a  suspicion 
of  fraud,  or  that  he  has,  or  is  to  derive  any 
benefit  from  that  part  of  the  cargo  restored  to 
Gault.  I  am  therefore  of  opinion  that  the 
plaintiff  ought  to  have  judgment  for  the 
$639.34. 

Judgment  for  $366.60. 

Cited  In— 11  Johns.,  312 ;  1  Wend.,  576 ;  5  Wend., 
546 ;  8  Wend.,  152 ;  12  Wend.,  512 :  19  How.  Pr.,  313; 
19  Abb.  Pr.,  216 ;  1  Bos..  518 ;  5  Bos.,  377 ;  1  Rob.,  605 ;  3 
Rob.  261 ;  2  E.  D.  Smith,  299. 
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JACKSON,  ex  dem.  VAN  SLYCK  ET  AL., 

v. 
VEDDER. 


Original     Location     of     Patents — Evidence — 
Boundaries. 

The  line  run  by  old  Isaac  Vroman  is  the  true  line 
of  the  Van  Slyck  patent. 

Original  locations  of  patents  are  of  great  weight 
in  settling1  boundaries. 


THIS  was  an  action  of  ejectment  for  lands 
iu  Montgomery,  the  sole  question  in  which 
was,  as  to  the  point  of  beginning  in  the  Van 
Slyck  patent,  granted  in  1716.  A  verdict  hav- 
ing been  given  for  the  defendant,  application 
was  made  for  a  new  trial,  as  being  contrary  to 
211*J  evidence,  the  whole  of  *which,  as 
applicable  to  the  question,  is  detailed  in  the 
opinion,  which  is  given  without  either  case  or 
argument,  the  whole  contest  being  a  matter  of 
mere  boundary. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

The  principal  question  that  arises  in  the  case 
is,  as  to  the  place  of  beginning  in  the  Van 
Slyck  patent.  Whether  it  be  at  the  extreme 
point  of  a  certain  flat,  on  the  north  side  of  the 
Mohawk  River,  or  at  the  river,  near  a  certain 
ancient  marked  elm  tree?  If  at  the  former, 
the  plaintiff  must  prevail  ;  if  at  the  latter,  the 
defendant  must  retain  the  verdict.  The  de- 
scription of  this  place  in  the  patent  is  as  follows : 
"  Beginning  by  the  westernmost  end  of  a  flat, 
that  lies  over  against  castle  Tarighioris,  by 
three  small  islands,  which  lie  in  the  river,  and 
from  thence,"  &c.  We  think  it  is  clear,  from 
the  testimony  in  the  $ause,  that  the  natural  ter- 
mination in  the  flat  referred  to  is  at  the  place 
.set  up  by  plaintiff  ;  and  was  the  patent  explicit 
that  the  beginning  was  at  the  westernmost  end 
of  the  flat,  without  any  other  description,  and 
no  location  had  been  made,  we  should  suppose 
there  was  an  end  of  the  question.  But,  as  the 
description  is  somewhat  vague  and  indefinite, 
all  the  objects  not  corresponding,  the  acts  of 
the  parties  ought  to  have  great  weight  in  con- 
trolling the  construction,  and  we  think  it  is 
•one  of  those  cases  where  the  first  location  under 
the  patent  ought  to  govern  and  conclude  the 
parties  :  this  patent  is  dated  in  the  year  1716. 
The  precise  period  of  the  first  survey  does  not 
appear.  Lawrence  Vroman,  the  first  witness 
•examined  on  the  part  of  the  plaintiff,  says,  that 
in  the  year  1788  the  Van  Slycks  showed  him 
an  elm  tree,  as  a  line  run  by  the  witness's 
father  for  them,  at  the  time  "of  the  division 
of  their  patent ;  but,  at  the  same  time 
said  they  claimed  beyond  it.  This  claim, 
however,  appears  to  have  been  at  variance  with 
their  acts,  and  is  entitled  to  but  little  weight. 
Adam  Countryman,  another  of  the  plaintiff's 
witnesses,  speaks  of  a  possession  of  one  Ehel, 
as  far  back  as  seventy  years,  and  that  there 
was  then  a  division  fence  between  him  and  the  j 
Van  Slycks,  towards  the  upper  end  of  the  flats  ; 
there  were  some  flats  north  of  this  fence  im- ! 
proved  by  Ehel ;  this  fence  was  nearly  half  j 
way  between  the  mill  of  the  Van  Slycks  and  j 
Ehel's  house  ;  and  from  the  testimony  of  Hend- 1 
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rick  Fry,  it  appears  that  the  fence  corresponds 
with  the  line  of  the  elm  tree  ;  but  he  says  the 
Van  Slycks  told  him  Ehel  held  under  them. 
This  was  the  declaration  of  the  party  in  his 
own  favor,  and  must  be  rejected.  This  same 
witness  says  that  *George  Eacker  held  [*2 1 2 
under  the  Hrrrison  patent,  which  is  the  ad- 
joining patent,  and  that  before  the  war,  his 
clearing  extended  as  far  as  the  elm  tree  ;  and 
that  a  man  by  the  name  of  Kelly  held  an  old 
possession  on  the  south  side,  under  the  Van 
Slycks,  corresponding  with  the  line  of  the  elm 
tree.  Thus  far  the  testimony  on  the  part  of 
the  plaintiff  goes  to  show  a  recognition  of  this 
as  the  line  adopted  by  the  Van  Slycks,  and  the 
testimony  of  S.  Dygert,  on  the  part  of  the  de- 
fendant, confirms  and  establishes  this  point 
beyond  dispute.  He  says  he  has  known  this 
elm  tree,  as  a  marked  tree,  upwards  of  six  and 
forty  years,  and  has  always  understood  that  it 
was  marked  for  the  division  line  between  the 
Harrison  and  Van  Slyck  patents.  That  Har- 
manus  Van  Slyck,  who,  it  was  admitted  by  the 
counsel,  was  the  grandfather  of  the  lessors  of 
the  plaintiff,  showed  him  this  tree  as  standing 
on  the  division  line.  He  also  says  that  Backer's 
and  Ehel's  possessions,  before  spoken  of,  are 
the  same  ;  the  former  purchased  of  the  latter, 
and  that  Eacker  held  under  the  Harrison 
patent.  That  there  is  a  fence  on  the  line  cor- 
responding with  the  elm  tree,  nearly  the  whole 
length  of  Harrison's  patent,  and  "the  posses- 
sions "  held  accordingly,  some  of  them  ancient 
possessions,  thirty  or  forty  years  old.  He  was 
present  when  this  line  was'  run  by  old  Isaac 
Vroman,  which  he  believes  was  before  the 
war  ;  has  seen  it  run  at  other  times,  and  that 
the  fences  corresponded  with  it.  We  think, 
therefore,  it  is  evident,  from  the  whole  testi- 
msny  offered  on  th«  trial,  that  the  line  corres- 
ponding with  the  elm  tree  was  the  one  origi- 
nally set  up  and  recognized  by  the  Van  Slycks 
as  the  true  line  of  their  patent.  The  posses- 
sions generally  appear  to  correspond  with  this 
line,  and  the  description  in  the  patent  being 
rather  doubtful,  it  is  but  reasonable  and  just 
that  the  Van  Slyck  claim  should  be  restricted 
to  the  original  location.  We  lay  out  of  view 
the  conversation  said  to  have  taken  place  be- 
tween Crone,  the  former  possessor  of  the 
premises,  in  question,  and  one  Nicolls ;  the 
very  questions  and  answers  imply  a  dispute 
relative  to  the  title,  and  can  by  no  means  be 
considered  as  a  recognition  by  Crone  of  Van 
Slyck's  title,  but  only  as  a  prudent  precaution 
on  his  part  to  secure  the  buildings  on  any 
event,  and  the  offer  to  buy,  if  made  as  stated, 
must  be  viewed  in  a  light  of  a  purchase  of 
peace.  The  credit  due  to  the  witnesses,  and 
the  circumstances  detailed  by  them  on  the 
trial,  were  proper  subjects  for  the  consideration 
and  determination  of  the  jury.  We  cannot  say 
that  injustice  has  been  done  ;  a  fair  trial  has 
been  *had,  and  there  appears  no  pros-  [*2 1 3 
pect  of  any  further  light  being  thrown  on  the 
subject  by*  another  examination.  Under  these 
circumstances,  we  think  n  new  trial  ought  not 
to  be  granted. 

New  trial  refused. 


Cited  in— 10  N.  Y.,  420. 
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THE  PEOPLE  v.  S.  AND  J.  WRIGHT. 

Justice  —  Jurisdiction  —  Offense    Committed   in 
Another  State. 

A  justice  of  the  peace  cannot  grant  a  warrant  to 
apprehend  a  criminal  for  an  offense  committed  in 
another  State. 

THE  defendants  were  in  the  custody  of  the 
sheriff,  on  very  heavy  civil  process,  and 
while  thus  detained,  a  warrant  was  issued 
against  them,  by  one  of  the  special  justices  for 
the  city  of  New  York,  grounded  on  an  authen- 
ticated copy  of  an  indictment  found  against 
them  in  Massachusetts,  for  a  fraud  alleged  to 
have  been  committed  there. 

Mr.  Biker,  District- Attorney,  on  these  facts, 
moved  to  have  them  taken  out  of  the  custody 
of  the  sheriff  and  committed  to  Bridewell.  . 

Per  Ouriam.  We  cannot  do  it.  We  have 
no  jurisdiction  over  offenses  committed  in  other 
States.  The  Constitution  points  out  a.  mode  by 
which  offenders,  flying  from  one  State  into 
another,  maybe  claimed.  They  must  be  de- 
manded by  the  executive  authority  of  the  State 
from  which  they  fled.  The  prisoners  must  be 
remanded. 

Motion  denied. 
Cited  in— 7  Abb.  N.  S.,  68 ;  2  Park,  596 :  SS'.Mich.,  480. 


VAN  HORNE  «.  PETRIE  ET  AL. 

Costs — Amount  of  Recovery — Definition  of"  Re- 
cover." 

Under  the  act  concerning'  costs,  a  plaintiff  must 
recover  about  fifty  dollars  damages,  exclusive  of 
the  six  cents  or  other  costs,  to  entitle  him,  in  the 
Supreme  Court,  to  costs  of  increase. 

The  word  "  recover,"  in  the  statute,  means  what 
shall  be  assessed  as  damages  eo  nomine. 

IN  this  case  the  jury  found  a  verdict  in  favor 
of  the  plaintiff,  for  fifty  dollars  damages 
and  six  cents  costs.     It  was  submitted  to  the 
court  whether  he  was  not  entitled  to  his  costs 
of  increase. 

Per  Curiam.  We  think  he  is  not.  The  act 
declares  that  if  the  plaintiff  "shall  not  re- 
cover above  the  sum  of  fifty  dollars,  besides 
costs,  he  shall  not  recover  any  costs,  but  shall 
pay  costs  to  the  defendant."  The  recovery 
here  spoken  of  means  the  damages  assessed  by 
the  jury,  eo  nomine,  exclusive  of  the  costs 
which  they  may  arbitrarily  find.  The  finding 
of  a  jury  as  to  costs  has  nothing  to  do  with 
those  which  are  to  be  allowed  in  taxation, 
otherwise  they* might  entirely  control  the  stat- 
ute on  this  subject ;  for,  in  many  cases,  where 
they  could  not,  in  conscience,  give  more  than 
a  cent  in  damages  to  the  plaintiff,  they  might 
think  it  hard  on  him  not  to  recover  costs  of 
2 14*]  increase,  and  therefore,  to  entitle  him 
to  them,  they  might  find  a  verdict  for  one  cent 
damages  and  seventv  dollars  costs  ;  this  would 
hardly  be  allowed.  If  the  verdict  were  record- 
ed in  this  form,  the  court  would  not  hesitate, 
in  rendering  judgment  on  it,  to  reject  the  find- 
ing, as  to  the  costs,  as  altogether  nugatory,  and 
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not  within  the  province  of  a  jury  ;  or,  if  they 
gave  judgment  for  the  costs  thus  found,  the 
damages  being  under  fifty  dollars,  they  would 
(and  such  is  our  judgment  here)  order  the 
plaintiff  to  pay  costs  to  the  defendant. 

Cited  in— Post,  215,  3  Johns.,  280 :  8  Abb.,  N.  S.,  21. 
See  Col.  &  Caines,  390. 


SEAMAN  v.  BAILEY. 

Costs  —  Amount  of  Recovery. 

S.  P.,  on  a  recovery  in  the;Common  Pleas  for  twen- 
ty-five dollars. 

Citations—  Ante.  213  ;  1  Rev.  Laws..  530. 


S  case,  which  came  before  the  court  on  a 
-  writ  of  error  to  the  Common  Pleas  of  Orange 
County,  was,  like  the  former,  a  question  of 
costs.  The  plaintiff,  who  was  the  plaintiff  be- 
low, had  recovered  twenty-five  dollars  in  the 
inferior  court,  and  the  judges  there  had  order- 
ed costs  to  the  defendant. 

Mr.  Jones  contended  they  ought  to  have 
been  awarded  to  the  plaintiff.  That  the  word 
"recover"  meant  everything  for  which  the 
judgment  would  be  rendered.  Therefore,  as 
that  would  necessarily  include  the  damages 
assessed,  and  the  costs  also,  the  plaintiff  would 
actually  recover  more  than  twenty-five  dollars, 
and  thus,  on  the  plain  words  of  the  act,  be 
entitled  to  receive  cost  and  not  to  pay  them. 
A  distinction,  he  said,  was  to  be  taken  between 
the  wording  (sec.  4)  of  the  statute  relating  to 
the  Supreme  Court,  and  that  of  the  Common 
Pleas  (sec.  5).  In  the  former,  the  expressions 
are  "fifty  dollars  besides  costs."  In  the  latter 
they  are  "shall  not  recover  above  the  sum  of 
fifty  dollars."  Therefore,  though  the  plaintiff 
in  the  last  antecedent  case  was  held  liable  to 
pay  to  the  defendant,  it  would  not  be  a  contra- 
diction to  that  determination  now  to  decide 
that  the  defendant  was  bound  to  pay  to  the 
plaintiff. 

Per  Curiam.  The  plaintiff  below,  who  is 
also  plaintiff  here,had  his  damages  assessed  by 
a  jury  of  inquiry,  over  and  above  his  costs 
and  charges,  to  twenty-five  dollars,  and  for 
those  costs  and  charges  to  six  cents.  On  this 
inquisition,  the  Court  of  Common  Pleas  ren- 
dered judgment,  that  "the  plaintiff  recover 
against  the  defendant  his  damages  aforesaid, 
by  the  said  inquisition  above  found  being 
twenty-five  dollars  and  six  cents  ;  and  further, 
*that  the  plaintiff  pay  to  the  defendant  [*215 
eleven  dollars  and  nine  cents  for  his  costs." 

This  judgement  the  plaintiff  insists  on  is  er- 
roneous, inasmuch  as  it  awards  costs  to  the 
defendant,  when  he  ought  to  have  paid  costs 
to  the  plaintiff.  For  the  reasons  assigned  in 
the  proceeding  case  of  Van  Horn  v.  Pctrie  et 
al.,  we  think  the  judgment  below  was  right. 
The  fifth  section  of  "the  act  to  reduce  certain 
laws  concerning  costs  into  one  statute"  (1  Rev. 
Laws,  p.  530),  enacts,  that  if  in  any  action  of 
the  nature  of  the  present,  brought  in  any 
Court  of  Common  Pleas,  "the  plaintiff  shall 
not  recover  above  the  sum  of  twenty-five  dol- 
lars, he  shall  not  recover  any  costs,  but  shall 
pay  costs  to  the  defendant."  In  our  opinion 
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the  plaintiff  did  not,  within  the  meaning  of 
this  section,  recover  more  than  twenty-five  dol- 
lars, notwithstanding  the  jury  gave"  him  six 
cents  costs,  nor  does  the  manner  of  rendering 
judgment,  which  is  in  fact  only  for  the  dam- 
ages assessed  by  the  jury,  make  any  difference, 
although  the  attorney,  in  making  up  the  re- 
cord, has  in  a  parenthesis,  in  a  way  not  very 
usual,  stated  these  damages  (very  incorrectly 
by-the-by)  to  amount  to  twenty -five  dollars  and 
six  cents.  As,  in  the  case  just  determined,  we 
take  no  notice  of  the  costs  found  by  the  jury, 
but  consider  the  sum  assessed  as  damages,  as 
the  recovery  intended  by  the  law,  the  judg- 
ment below  must  therefore  be  affirmed. 

Judgment  of  affirmance. 
Cited  in-8  Abb.  N.  S.,  20. 


JACKSON,  ex  dem.  BLEECKER, 

v. 
WHITFORD. 

Tenant — Cannot  Dispute  Landlord's  Title. 

A  tenant  deriving1  title  under  a  lease  cannot  dispute 
hie  landlord's  right  by  showing  the  premises  are  in 
another  patent. 

TjVECTMENT  for  lands  in  Saratoga.  The 
-Hi  plaintiff  proved  a  lease  of  part  of  the  18th 
lot  in  the  16th  allotment  of  the  grand  division 
of  the  Saratoga  patent,  by  John  R.  Bleecker 
(from  whom  his  lessor  established  her  title)  to 
one  John  Skidmore,  who  entered  and  held  un- 
der it,  paying  rent  as  a  tenant.  That  Skidmore 
sold  the  lease  to*one  Danforth,  who  died,  leav- 
ing two  sons,  who  divided  the  farm  between 
themselves,  acknowledging,  however,  the  title 
of  Bleecker.  That  from  one  of  these  sons  the 
defendant  acquired  possession  in  exchange  for 
another  farm.  The  defendant  admitted  he 
thus  came  into  the  lands,  but  offered  to  prove 
they  were  no  part  of  the  Saratoga  patent,  being 
actually  out  of  its  boundaries.  This  testimony 
being  overruled,  a  verdict  was  found  for  the 
plaintiff,  to  set  aside  which  the  present  applica- 
tion was  made. 

216*]  *Mr.  Wbodworth,  Attorney-General, 
for  the  defendant.  We  admit  that  a  tenant 
cannot  controvert  the  title  of  his  landlord,  but 
we  contend  that  when  the  premises  are  not  in- 
cluded in  the  lease,  he  can  show  that  circum- 
stance. If,  however,  this  should  be  against 
us,  we  insist  on  our  right  to  the  usual  notice 
to  quit. 

Mr.  Henry,  contra,  was  stopped  by  the 
court. 

KENT,  Ch.  J.  The  want  of  notice  to  quit 
was  not  alleged  at  the  trial ;  it  is  too  late,  there- 
fore, to  urge  it  now,  because  had  it  been  urged, 
the  plaintiff  might  have  been  ready  to  establish 
it.  The  case  does  not  mention  "it ;  we  may, 
therefore,  intend  it  was  proved.  As  to  the 
main  ground,  the  defendant  cannot  be  permit- 
ted to  question  his  landlord's  title.  This  is  a 
settled  rule.  He  must  give  up  to  his  landlord 
the  possession  he  had  from  him.  The  premises 
were  received  as  part  of  lot  18,  and  the  tenant 
cannot  now,  as  against  his  lord,  say  they  are 
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not  so.  The  plaintiff  may  have  possessed  the 
lot  long  enough  to  shut  out  all  adverse  claims, 
and  to  gain  himself  a  title  by  his  jmsM-v-ion 
only.  The  defendant  can  take  nothing  by  his 
motion.1 

Motion  denied. 
Cited  in-10  Johns.,  359. 


HALLOCK  «.  T.  AND  J.  POWELL. 

Joinder  of  Counts — Assumpsit  and  Warranty — 
Plea  to — Judgment  on  One — Nolle  Proscqui 
on  Other. 

A  count  in  assumpsit ,  and  one  on  a  warranty  on  a 
sale,  may  be  joined,  and  not  guilty  pleaded  to 
both. 

If  not  guilty  be  pleaded  to  the  warranty,  and  non 
assumpsit  to  the  other  count,  and  the  plaintiff  take 
judgment  on  the  assumpsit  and  enter  a  nolle  prnse- 
qui  on  the  warranty,  the  misjoinder  is  not  moveable 
in  arrest  of  judgment. 

Citations—  Black.,  848 ;  1  D.  &  E.,  274 ;  2  Wils.,  319 ; 
2  Show.,  250,  pi.  256. 

THIS  was  an  action  on  the  warranty*  of  the 
sale  of  a  horse.  The  declaration  contained 
two  counts:  one  on  the  warranty,  the  other  in 
assumpsit. 3  To  these  the  defendants  pleaded 
not  guilty,  and  non  assumpserunt. 

At  the*trial  the  plaintiff  took  a  verdict  on 
the  count  in  assumpsit ;  but  as  to  the  first,  en- 
tered a  nolle  pi-osequi,  which  was  inserted  on 
the  postea,  and  also  on  the  record. 

The  defendants  applied,  on  a  case  submit- 
ted, to  arrest  the  judgment,  because  two 
incompatible  counts  were  joined  in  the  decla- 
ration. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court : 

The  motion  cannot  be  granted.  Great  strict- 
ness was  formerly  observed  in  preventing  two 
distinct  causes  of  action  being  joined  in  the 
same  declaration.  Many  of  the  old  cases, 
however,  have  been  overruled,  and  are  not 
now  regarded  as  law.  But  notwithstanding 
some  relaxation  in  this  respect,  courts  seem 
averse  to  permitting  actions  for  torts  to  be 
blended  with  those  *on  contracts —  [*217 
either  because  they  required  different  pleas,  or 
because  the  judgments  are  not  the  same. 
These  are  the  reasons  generally  assigned.  It 
may  seem  arrogant,  after  the.y  have  been  so 
often  repeated,  to  say  there  is  not  much  weight 
in  either  of  them.  A  plaintiff  may  declare  in 
one  suit  on  twenty  different  notes  or  simple 
contracts,  to  every  one  of  which  there  may  be 
a  distinct  defense.  To  one  may  be  alleged 
duress — to  another  infancy — coverture  to  an- 
other— usury  to  a  fourth,  and  so  on.  On  some 
of  the  counts  there  may  be  judgment  for  the 

1.— See  Jackson,  ex  dem.  Low,  v.  Reynolds,  1  Cai. 
R.,  454 ;  Jackson,  ex  dem.  Van  Alen,  v.  Vosburgh,  T 
J.  R.,  186 ;  Brant,  ex  dem.  Cuyler,  v.  Idvermore,  10  J. 
R.,  358. 

2.— See  Stuart  v.  Wilkins,Doug.,  18,  that  the  prop- 
er action  is  assumpsit  on  the  warranty. 

3.— In  The  Executors  of  Evertson  v.  Miles  (6 
Johns.  Rep.,  142),  Van  Ness,  J.,  says  both  the  counts 
were  for  a  deceit.  Sepencer,  J.,  in  the  same  cause, 
(p.  143),  says  one  count  was  on  an  axsumpsit,  the  oth- 
er on  a  warranty. 
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plaintiff,  and  on  others  for  the  defendant. 
These  variety  of  pleas  must  all  be  tried  at 
once,  and  be  spread  on  one  record,  but  still  no 
objections  on  that  account  are  listened  to,  if 
all  the  counts  are  laid  quasi,  ex  contraciu.  Ev- 
ery suit,  therefore,  should  have  been  confined 
to  a  single  cause  of  action,  or  some  better  rea- 
son assigned  for  erecting  an  insurmountable 
barrier  between  torts  and  contracts.1  It  is  as 
«asy  to  try  an  assault  and  battery,  on  not  guilty 
pleaded,  and  the  validity  of  a  promissory  note, 
on  non  assumpsit,  in  one  action,  as  it  is  in 
any  other  two  pleas  where  both  the  counts  are 
on  contracts.  Nor  do  we  see  any  difficulty  in 
rendering  as  appropriate  a  judgment  in  one 
case  as  the  other.  If  there  be  a  verdict  in 
favor  of  the  plaintiff,  on  the  count  as  well 
for  the  battery,  as  on  the  plea  of  non  assump- 
sit, and  separate  damages,  as  there  might  be, 
where  would  be  the  difficulty  of  entering  the 
same  on  the  roll  according  to  the  finding  of 
the  jury,  of  applying  them  to  the  proper 
counts,  and  of  rendering  a  judgment  "that 
the  plaintiff  recover  against  the  defendant  his 
said  damages,  by  the  jury  aforesaid  in  form 
aforesaid  assessed,  as  also  his  costs,  &c., 
which  damages  and  costs  amount  in  the  whole 
to  so  much."  However  practicable  this  may 
be  (and  there  is  no  more  difficulty  in  it  than 
what  may  arise  every  day  from  joining  several 
causes  ol  action  of  the  same  kind  in  one  dec- 
laration), we  are  not  for  departing  from  estab- 
lished precedents.  Although  far  from  being 
satisfied  with  its  reason,  the  practice  itself  is 
salutary.  Joining  several  causes  of  action  in 
one  writ  must  perplex  jurors,  and  create  more 
or  less  confusion  on  the  record.  But  what- 
ever may  be  the  reason  for  separating  torts 
and  contracts,  these  counts  do  not  militate 
against  the  rule  which  has  been  adopted  in 
England,  which  is,  "that  two  counts  may  be 
joined  in  the  same  declaration  when  their  nat- 
ure is  the  same,  so  that  the  same  plea  may  be 
pleaded,  and  the  same  judgment  given.2  (Mast 
v.  Goodson,  Black.,  848  ;  Brown  v.  Dixon,  1  D. 
&  E.,  274  ;  Dixon  v.  Clifton,  2  Wils.,  319.)  In 
218*]  the  first  of  these  *cases  there  were 
two  counts,  one  on  a  special  agreement  (or 
contract)  by  the  defendant,  for  a  valuable  con- 
sideration, to  permit  the  plaintiff  to  land  his 
goods  on  the  defendant's  close  :  the  breach  as- 
signed was  an  obstruction  in  landing  the 
goods ;  the  other  was  in  trover  for  goods  and 
coal.  There  was  a  general  verdict  ;  and  I  he 
court  were  unanimous  that  these  causes  being 
both  founded  iiitort,  notwithstanding  the  form 
of  declaring,  might  well  be  joined.  II  is  true 
that  the  defendant  had  pleaded  not  guilty  to 
both  counts :  and  so  he  might  have  done  here  ; 
for  the  plea  of  not  guilty  was  not  to  his  agree- 
ment or  undertaking,  but  to  the  charge  of  ob- 

1.— The  rule  as  now  settled  in  the  English  courts 
«eerns  to  be,  that  where  the  injury  arises  out  of  a 
breach  of  contract,  the  action,  though  laid  in  tort, 
shall  be  deemed  to  arise  ex  cnntractu.  See  Powell 
v.  Layton,  2  New  Kep.,  365 ;  Max  v.  Roberts,  IMd., 
454,  altirined  on  a  writ  of  error,  12  East  88,  and  Weal 
v.  King,  Hrid.,  452,  overruling-  that  of  Govett  v. 
Radnidge,  3  East,  62. 

2. — Mr.  Tidd  says  this  rule  is  not  correct.  That 
the  result  of  the  cases  is,  where  the  process,  or  plea 
and  judgment,  are  different,  the  actions  cannot  be 
joined.  Tidd's  K.  B.  12,  n.  w,  Mansfield,  Ch.  J.  of  C. 
B.,  says  the  propriety  of  joining  "  depends  not  on 
the  judgment  only  but  on  the  form  of  the  plea  also." 
2  New  Rep..  374. 
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structing  the  plaintiff  in  violation  of  it.  So 
here,  the  breach  assigned  is,  "the  defendants' 
deceit  in  delivering  a  diseased  horse,  after  un- 
dertaking to  deliver  one  that  was  sound." 
This  was  as  much  a  misfeasance  and  a  tort  as 
obstructing  the  plaintiff  in  the  use  of  a  close, 
after  having  promised  to  let  him  enjoy  it,  and 
might  have  been  answered,  or  put  in  issue,  by 
not  guilty. 

In  the  case  cited  from  D.  &  E.,  the  plaintiff 
had,  to  a  count  for  the  wrongful  conversion 
of  a  spaniel,  joined  one  for  a  breach  of  prom- 
ise in  not  returning  him  ;  and  on  demurrer  the 
court  held  the  declaration  good,  because  not 
guilty  might  be  pleaded  to  the  whole.  In  the 
case  in  Wilson,  a  count  for  misfeasance  in  not 
delivering  certain  malt,  and  one  in  trover, 
were  permitted  to  be  joined.  So  you  may  de- 
clare against  a  carrier  on  the  custom  of  the 
realm  and  in  trover. 

There  are  some  cases  which  seem  opposed 
to  these  which  have  been  cited,  and  par- 
ticularly one  in  Benninsgage  v  Ralphson  ( 2 
Show..  250,  pi.  256).  Where  the  plaintiff  de- 
clared, as  here,  on  an  assumpsit  and  on  a  war- 
ranty, and  it  was  adjudged  they  could  not  be 
joined ;  but  modern  practice  appears  more 
reasonable,  and  is  sufficiently  established  to 
form  a  precedent.  This  motion,  too,  is  made 
after  the  merits  have  been  fairly  tried,  and  a 
verdict  been  found  for  the  plaintiff,  which 
it  is  our  duty  to  support  if  possible. 

Upon  the  whole,  as  the  gist  of  the  action  in 
both  counts  was  a  deceit,  or  misfeasance,  in 
delivering  the  plaintiff  a  distempered  horse, 
and  as  not  guilty  might  have  been  pleaded  to 
both,  the  plaintiff  is  within  the  rule  that 
has  been  mentioned,  and  is  entitled  to  judg- 
ment. 

The  plaintiff  having  taken  a  verdict  on  the 
second  count,  the  regular  way  will  be  to  enter 
one  for  the  defendant  on  the  other,  as  it  is 
done  in  all  cases  where  there  is  a  different 
finding  on  different  counts.  I  will  only  sub- 
join that  there  will  *be  no  inconsist- [*219 
ency  in  perfecting  the  roll  in  this  way,  not- 
withstanding the  plea  of  guilty  to  one  of  the 
counts,  which  shows,  as  has  already  been  re- 
marked, that  the  perplexity  arising  from  the 
pleas  not  being  the  same,  cannot  be  a  good  rea- 
son for  not  permitting  actions  for  wrongs  to 
be  joined  with  those  on  contract.3 

Motion  denied. 

Explained— 22  Wend.,  371. 

Cited  in— 6  Johns.,  143;  21  Wend.,  31:  3  E.  D. 
Smith,  8. 


SEAGAR  f.  SLIGERLAND. 

Debauchery  —  Action  by  Father  —  Connivance  — 
Custom. 

A  father  cannot  maintain  an  action  for  debauch- 
ing his  daughter  per  (fund  serritiuin  amisit,  if  it  ap- 
pear that  he  «onnived  at  the  intercourse  with  his 
daughter,  nor  can  he  avail  himself  of  a  custom  of 
the  country  for  persons  courting  to  sleep  together. 


was  an  an  action  for  debauching  the 
-L     plaintiff's  daughter,  whereby  he  lost  her 


3.— See  Case  v.  Boughton,  11  Wend.,  106. 


397 


219 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


service,  and  was  put  to  the  expense  in  her 
lying  in,  &c. 

The  defendant  applied,  on  a  case  made  and 
submitted  without  argument,  to  set  aside  the 
verdict,  which  was  for  $450,  as  being  contrary 
to  law,  against  evidence,  and  because  the  dam- 
ages were  excessive. 

At  the  trial  the  plaintiff's  principal  witness 
was  his  own  daughter.  She  testified  that  the 
defendant,  after  a  promise  of  marriage,  fre- 
quently lay  with  her,  and  at  length  got  her 
with  child.  That  long  before  this  period,  the 
plaintiff  and  his  wife  knew  that  she  and  the 
defendant  slept  together  at  their  house,  with- 
out forbidding  or  discountenancing  the  inter- 
course. That,  before  her  pregnancy,  her 
mother,  in  particular,  had  twice  seen  them  in 
bed  together. 

Per  Guriam.  From  the  summary  of  the 
testimony  we  are  constrained  to  say,  there 
ought  to  have  been  a  verdict  for  the  defend- 
ant. In  actions  of  this  nature,  the  daughter  is 
supposed  to  be  violated  with  force,  against  the 
will  and  consent  of  the  father.  It  is  then,  and 
then  only,  that  he  is  entitled  to  compensation 
for  the  loss  of  her  service.  But  when  he  con- 
sents or  connives  at  the  criminal  intercourse, 
he  seeks  with  very  ill  grace  a  retribution  in 
damages.  Volenti  nonfit  injuria.  If  he  be  not 
particeps  criminis,  he  is  something  very  like  it. 
His  assurance  in  coming  here  for  redress  can 
be  equaled  only  by  the  indifference  with  which 
he  submitted  to  the  sacrifice  of  his  daughter's 
chastity.  We  lay  out  of  view  the  custom 
which  it  is  agreed  prevails  in  that  part  of  the 
country,  for  young  people,  who  are  courting, 
to  sleep  together ;  nor  can  we  conceive  why 
this  custom  has  been  pressed  into  the  plaintiff's 
service.  If  it  furnishes  an  excuse  for  his 
carelessness,  or  his  daughter's  indiscretion,  it 
is  some  apology  also  for  the  defendant. 
22O*]  *At  any  rate,  parents  who  counte- 
nance, or  take  no  pains  to  abolish,  at  least 
within  their  own  walls,  a  practice  so  indeco- 
rous or  dangerous,  have  no  right  to  complain, 
or  ask  satisfaction  for  consequences  which 
must  so  naturally  follow  from  it.  Nor  is  it  an 
excuse  for  the  parent  to  say  that  promises  of 
marriage  had  been  exchanged.  If,  under  such 
engagements,  he  thought  there  was  no  harm  in 
permitting  what  nothing  but  wedlock  itself 
should  have  sanctioned,  he  knew  the  risk  to 
which  his  daughter  was  exposed.  These  vows 
might  be  broken,  or  the  young  lady,  as  there  is 
top  much  reason  to  believe  was  the  case  here, 
might,  by  her  own  indiscreet  behavior,  justify 
the  lover  in  transferring  his  affections  to  some 
other  object.  On  the  daughter's  behavior, 
however,  it  is  not  necessary  now  to  dwell,  as 
we  are  not  showing  what  measure  of  damages1 
would  have  been  just,  but  that  none  at  all 

1.— Where  the  action  is  maintainable,  the  father 
may  recover  damages  for  the  injury,  "  in  losing  the 
comfort  of  his  child,  in  whose  virtue  he  can  feel  no 
consolation,  and  as  the  parent  of  other  children 
whose  morals  may  be  corrupted  by  her  example." 
Bedford  v.  McKowl,  3Esp.  Rep.,  119.  So  if  the  action 
be  by  a  person  who  stands  in  loco  parentin,  has 
adopted  and  shelters  under  his  roof,  the  damages 
may  be  augmented  beyond  the  mere  service,  to 
compensate  for  the  injury  done  to  the  object  on 
whom  he  has  thus  placed  his  affection.  Edmonson 
v.  Machell,  2  D-  &  E.,  4 ;  Irwin  v.  Dearman,  11  East, 
23. 
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ought  to  have  been  given.  This  will  more 
properly  become  a  subject  of  inquiry  if  she 
shall  think  proper  to  bring  an  action  for  a 
breach  of  the  marriage  promise.  The  father's 
conduct  is  more  immediately  in  question  in 
this  suit ;  and  as  that  was  in  the  highest  decree 
exceptionable,  as  he  consented  to  if  he  did  not 
encourage,  knew  of  and  took  no  measures  to 
prevent  the  connections  which  has  produced 
this  action,  we  think  it  cannot  be  maintained. 
The  verdict  is,  therefore,  against  law,  and  a 
new  trial  must  be  had.  The  Judge  having  re- 
fused to  nonsuit  the  plaintiff,  as  he  ought  to 
have  done,  the  costs  of  the  former  trial  must 
abide  the  event  of  the  suit. 

New  trial. 

Cited  in— 43  N.  Y.,  507 ;  5  Lans.,  457 ;  24  Barb.,  (523 ; 
49  Barb.,  107. 


FARRINGTON  v.  RENNIE. 

Costs — Trespass — Amount  of  Recovery. 

If  the  plaintiff  in  trespass  recover  in  this  court 
under  fifty  dollars,  he  will  not  be  entitled  to  costs, 
unless  the  judge  certify  that  the  freehold  came  in 
question. 

Citation— 1  Rev.  Laws,  529. 

IN  trespass  de  bonts  asportatis  the  defendant 
pleaded  not  guilty,  and  gave  notice  that 
the  locus  in  quo  was  his  freehold. 

At  the  trial  seventeen  dollars  only  were  re- 
covered. The  plaintiff,  however,  contended  he 
was  entitled  to  full  costs,  as  it  appeared  from 
the  notice  that  the  freehold  had  come  in  ques- 
tion. (1  Rev.  Laws,  529.) 

Per  Curiam.  By  the  fourth  section  of  the 
"  Act  to  reduce  certain  laws  concerning  costs, 
into  one  statute,"  it  is  enacted,  that  "  if,  in  any 
personal  action  prosecuted  in  this  court,  the 
plaintiff  shall  not  recover  above  the  sum  of 
fifty  dollars  besides  costs,  he  shall  not  recover 
any  costs,  but  shall  pay  costs  to  the  defendant 
to  be  taxed."  "Provided,  however,  that  noth- 
ing therein  contained  "shall  *extend  [*221 
to  any  action  where  the  freehold  or  title  to  land 
shall  in  anywise  come  in  question."  In  this 
case,  we  think  it  does  not  appear  that  it  did. 

Where  liberum  tenemenlum  is  put  on  the 
record  in  form  of  a  plea,  it  does  not  necessa- 
rily follow  that  the  title  will  come  in  question. 
The  plaintiff  by  his  replication  may  admit 
that  fact,  and  yet  have  a  right  to  recover.  Still 
less  inevitable  is  this  conclusion,  where,  sub- 
joined to  the  plea,  is  a  notice  of  the  kind 
given,  to  which  a  party  cannot  reply,  and  the 
matter  of  which  may  be  altogether  abandoned 
or  not  insisted  on  at  the  trial.  Upon  the  whole, 
instead  of  looking  at  the  pleadings,  and  rely- 
ing on  them  how  costs  in  these  actions  are  to 
be  disposed  of,  we  think  it  best  in  future,  in 
all  cases  of  trial,  to  require  a  certificate  of  the 
judge  who  presided,  "  that  the  freehold,  or 
title  to  lands  and  tenements,  did  come  in  ques- 
tion," as  the  best  and  only  evidence  of  costs 
being  due  under  this  proviso.  Although  the 
act  be  silent  as  to  any  certificate,  we  think  it  a 
mode  of  ascertaining  the  fact,  the  most  free  of 
objection,  and  not  so  liable  to  mistakes  as  con- 
clusions drawn  from  a  reference  to  the  plead- 
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ings.     la  this  case,  we  are  of  opinion  that  the 
plaintiff  pay  costs  to  the  defendant. 

Costs  to  tlie  defendant. 
Cited  in— 11  Johns.,  406 ;  10  How.  Pr.,  408. 


HOUGH  «.  STOVER. 

Motion — Non-enumerated,. 

A  motion  in  arrest  is  a  non-enumerated  motion, 
and  the  reasons  need  not  be  specified. 

IT  was  ruled  in  this  case  at  the  last  term,  that 
an  application  in  arrest  of  judgment  was  a 
non-enumerated  motion,  and  that  the  motion 
need  not  specify  the  reasons  ;  because,  as  they 
are  on  the  face  of  the  record,  they  must  neces- 
sarily appear  to  the  adverse  party.1 


STALEY  v.  BARHITE  ET  ux. 

1.  Assumpsit — Joinder  of  Husband  and  Wife — 
81u>w  Why.  2.  Jury — In  Charge  of  Person 
not  Constable. 

If  in  assumpsit,  by  husband  and  wife,  it  be  not 
shown  why  the  wife  is  joined,  it  will  be  fatal  on 
error.  So  if  a  jury  be  delivered  in  charge  of  a  per- 
son not  a  constable. 

TN  error,  on  certiorari. 

Mr.  Ostrander  submitted  that  the  judgment 
obtained  against  the  now  plaintiff,  by  the 
present  defendants,  ought  to  be  reversed  :  1. 
Because  the  wife  was  joined  in  the  action 
below,  which  was  assumpsit,  without  showing 
how  she  had  any  interest.  2.  Because  it  ap- 
peared from  the  record  that  a  person  not  a 
constable  was  sworn  to  attend  the  jury  ;  and 
for  these  reasons  the  judgment  was  accord- 
ingly reversed. 

Cited  in— 1  Denio,  256 ;  35  Barb.,  71 ;  8  How.  Pr.,  507 ; 
21  How.  Pr.,  375. 


222*]  *SUCKLEY  v.  DELAFIELD. 

1.  Marine  Insurance — Warranty  against  Illicit 
Trade — Barratry — Master.  2.  Represented  to 
Carry  Ballast — Nature  of. 

Under  a  warranty  against  seizure,  on  account  of 
illicit  trade,  the  underwriter  is  liable  for  a  loss  by 
illicit  trade  barratrously  carried  on  by  the  master. 

A  representation,  in  time  of  peace,  that  a  vessel 
shall  sail  in  ballast,  is  substantially  complied  with, 
though  she  sail  with  a  trunk  of  merchandize  and  ten 
barrels  of  gunpowder,  laden  on  board  without  the 
knowledge  of  the  owner. 

ON  a  policy  of  insurance,  upon  the  body  of 
the  ship  Ann,  effected  on  the  following 
representation  : 

"The  Ann  will  sail  from  hence  in  a  few 
days,  for  the  West  Indies,  in  ballast.  The 

1. — Since  the  decision  in  the  text,  motions  in  arrest 
of  judgment  have  been  classed  among  enumerated 
motions,  and  are  entitled  to  a  preference  to  other 
causes  on  the  calendar.  .Rule  of  Saturday,  18th 
February,  1809. 
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clause  relating  to  contraband  was  stricken  out, 
but  that  concerning  illicit  trade  was  retained. 

In  the  first  count  of  the  declaration,  the  los& 
was  alleged  to  have  taken  place  by  seizure,  by 
the  French  government,  in  St.  Domingo.  la 
the  second  it  was  stated  to  have  arisen  from 
the  barratry  of  the  master.  The  circumstances, 
as  they  appeared  at  the  trial,  were  these  : 

The  vessel  had  neither  invoice  nor  manifest 
of  cargo,  none  having  been  shipped  on  board 
with  the  knowledge  of  the  plaintiff,  who  was 
owner  of  the  vessel.  The  master,  however, 
had  taken  it  on  account  of  Grellet  &  Bell,  of 
New  York,  a  trunk  of  shoes,  which  he  intro- 
duced into  the  ship  as  his  own  baggage  ;  and, 
in  addition  to  this,  he  privately  conveyed  into 
the  Ann  ten  barrels  of  gunpowder,  which, 
with  the  assistance  of  the  mate,  he  stowed 
under  the  ballast.  Of  the  receipt  on  board  of 
these  articles,  no  entry  whatsoever  was  made  in 
the  log-book.  Thus  circumstanced,  the  vessel 
sailed  for  St.  Domingo,  arrived  there  on  the 
26th  of  January,  1801 ;  and,  the  agent  of  the 
plaintiff  having  discovered  the  shipment  of  the 
shoes  and  gunpowder,  she  was,  together  with 
these  articles,  duly  entered  at  the  custom- 
house, at  Cape  Francoise  ;  but  General  Le 
Clerc  having  arrived  there  on  the  4th  of  Feb- 
ruary following,  it  became  necessary  to  make 
a  new  entry,  which  was  accordingly  done. 
Soon  after  this,  the  vessel  was  seized  by  his 
directions,  and  confiscated  for  importing  pow- 
der, contrary  to  the  third  article  of  the  arret 
of  the  16th  of  February.  The  judge  charged 
that  the  captain's  conduct,  in  secretly  taking 
on  board  the  powder,  without  the  knowledge 
of  the  owner,  was  barratry  ;  and,  although  the 
trunk  of  shoes  was  on  board,  yet  that  did  not  to- 
him  appear  to  have  increased  the  risk  of  the 
voyage,  nor  was  it  a  material  circumstance. 
On  this,  the  jury  found  a  verdict  for  a  total 
loss  ;  to  set  aside  which,  and  grant  a  new  trial, 
the  defendant  now  applied  on  the  following 
grounds  :  1.  Because  the  representation  that 
the  ship  would  sail  in  ballast  was  material  and 
not  true.  2.  That  the  condemnation  was  for 
illicit  trade ;  the  warranty,  therefore,  in  that 
respect,  broken.  3.  *That  the  act  of  [*223 
the  agent  of  the  owners,  entering  the  powder, 
was,  in  law,  the  act  of  the  plaintiff. 

Mr.  Pendleton,  for  the  defendant.  The  rep- 
resentation of  the  state  in  which  the  vessel  was 
to  sail,  we  consider  as  material.  Independent 
of  the  powder,  which  might  be  considered  as 
within  the  representation,  there  was  some  car- 
go on  board.  It  is  for  the  court  to  determine 
whether  its  amount  is  to  be  taken  into  con- 
sideration, and  this  will  depend  upon  the  idea 
they  will  entertain  of  the  meaning  of  the  terms, 
sailing  in  ballast.  The  object  was  to  show 
there  would  be  no  danger  of  capture  or  deten- 
tion from  having  a  cargo  on  board,  and  to  in- 
duce a  calculation  of  the  premium,  on  the 
principle  that  there  would  be  nothing  on  board 
to  tempt  a  cruiser  to  seize.  It  does  not  appear 
that  the  trunk  was  shipped  for  the  benefit  of 
the  master.  This,  therefore,  cannot  be  barra- 
try. On  the  second  point  there  can  be  no 
doubt ;  for  allowing  the  insurer  to  be  liable  for 
barratry,  it  must  be  barratry  in  something  not 
within  that  which  he  is  warranted  against.  It 
is  plain  the  condemnation  was  for  illicit  trade. 
On  this  point  the  sentence  is  conclusive  evi- 
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dencc,  because  pronounced  by  a  competent 
tribunal,  on  a  matter  of  municipal  law.  This 
is  very  different  from  admiralty  sentences,  de- 
ciding on  the  law  of  nations.  Here  there  was  a 
condemnation  for  barratry  in  an  illicit  trade, 
from  loss  in  which  very  trade  the  insurer  is 
warranted  free.  The  third  point  needs  no  ar- 
gument. The  act  of  an  agent,  respecting  the 
subject  matter  of  his  agency,  is  clearly  the  act 
of  his  principal.  The  entry,  therefore,  of  the 
vessel  was  an  adoption  of  the  captain's  con- 
duct in  carrying  out  the  gunpowder.1 

Mr.  Hoffman,  contra,  was  stopped  by  the 
court. 

KENT,  Ch.  J.  We  are  of  opinion  the  repre- 
sentation of  sailing  in  ballast,  was  merely  stat- 
ing the  vessel  would  not  be  exposed  to  the  sea 
perils  attending  a  loaded  ship.  It  was  made 
in  a  time  of  profound  peace,  and  in  the  pres- 
ent instance,  was  substantially  performed.  We 
have  no  doubt  on  the  conduct  of  the  master. 
It  was  certainly  barratry,  and  the  plaintiff 
must  have  judgment.2 

New  trial  denied. 

Cited  in-7  Johns.,  460 ;  7  Wend.,  82 ;  12  Wend.,  466 ; 
15  Wend.,'18 ;  2  Hall,  435 ;  Abb.  Adm.,  260 ;  2  Cliff .,  433. 
9  Allen,  594. 
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1. — Marine  Insurance — Order  by  Mail  Lost — 
Countermand — Diligence.  2.  —  Verdict  not 
Warranted  by  Facts — Additional  Testimony — 
When  Received. 

If  an  assured,  having:  written  several  letters  or- 
dering insurance,  and  transmitted  them  by  differ- 
ent conveyances,  arrive,  after  a  knowledg-e  of  a 
loss,  with  one  of  the  letters,  at  a  port  from  whence 
it  is  forwarded  by  the  post,  he  is  bound  to  counter- 
mand the  order  by  the  same  mail. 

On  a  motion  to  set  aside  a  verdict,  as  not  warrant- 
ed by  the  facts,  the  court  will  not  receive  testimony 
or  affidavits  to  supply  what  was  deficient  at  the 
trial,  in  order  to  prevent  a  new  investigation,  unless 
the  testimony  be  incontrovertible  in  its  nature,  such 
as  a  record,  or  the  like. 

If  the  testimony  be  for  the  purpose  of  affording 
further  inquiry,  the  court  will  receive. 

Citations— 1  Johns.  Cas.,  125;  Ord.  Louis  XIV., 
Art.  38  (30) ;  2  Emer.,  137,  148 ;  Millar,  65 ;  1  D.  &  E., 
12 ;  Le  Guidon,  ch.  4 ;  Pothier,  ch.  1,  sec.  24 ;  Valin, 
Vol.  II.,  94. 

1.— See  Ely  v.  Hallett,  ante,  and  cases  cited  there. 

2. — Where  contraband  of  war  and  lawful  goods  are 
.shipped  in  the  same  bottom,  with  the  knowledge  of 
the  assurer  and  assured,  the  warranty  against  illicit 
trade,  &c.,  in  a  policy  on  the  lawful  goods,  will  apply 
only  to  the  goods  insured.  Brown  v.  Show,  1  Caines' 
Rep.,  489.  To  constitute  a  breach  of  the  warranty  in 
this  clause,  a  condemnation  on  pretense  of  illicit 
trade,  &c.,  is  not  enough;  there  must,  it  would 
«eem.  be  a  trading  in  fact  (Johnson  v.  Weir  &  Lud- 
low,  1  Caines'  Ca.  in  Er.,  xxix.  S.  C.,  confirmed  by  2 
Johns.  Ca.,  481,  giving  the  sentence  of  the  Court  of 
Admiralty  at  full  length,  the  decision  in  error  ver- 
batim as  in  Caines'),  and  that  followed  by  a  seizure 
(Graham  v.  Penn.  Ins.  Co.,  1  Cond.  Mar.,  346,  a.  n); 
therefore  a  loss  by  seizure  only,  in  a  port  of  neces- 
sity, after  being  refused  entry  at  that  of  destination, 
is  not  a  loss  within  the  warranty  (Suydam  &  Wyckoff 
v.  Mar.  Ins.  Co.,  1  Johns.  Hep.,  181) ;  nor  a  capture 


NOTE.— See  this  case  after  new  trial,  1  Johns.,  150. 
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ON  a  policy   of    insurance,  on  $13,600,  in 
doubloons,    at    and    from    Kingston    in 
Jamaica  to  Baltimore. 

The  case  and  arguments  embraced  a  variety 
of  points  and  facts,  but  as  the  decision  turned 
on  one  principle  only,  it  would  be  useless  to 
detail  more  of  either  than  i ;  applicable  to  the 
judgment.  From  the  evidence  it  appeared 
that  Andreas  Finkin,  on  whose  account  the 
insurance  was  affected,  wrote,  on  the  16th  of 
August,  1801,  a  letter  from  Kingston,  ad- 
dressed to  Mr.  Stouffer,  of  Baltimore,  his 
partner  in  this  transaction,  desiring  insurance 
against  all  risks  to  be  effected  on  eight  hun- 
dred and  fifty  doubloons  on  board  the  Harriet 
and  Ann,  Khodes  master,  from  Jamaica  to 
Baltimore.  Duplicates  and  triplicates  of  this 
letter  were  made,  but  by  what  vessel  they 
were  sent,  or  through  what  postofflce  they 
passed,  was  not  shown,  though  it  was  proved 
they  both  arrived  in  Baltimore  on  the  7th  of 
October  following.  As  to  the  original,  that 
was  put  on  board  a  vessel  called  The  Friends, 
bound  to  Boston.  After  this  Finkin  embarked 
— with  his  money,  in  the  Harriet  and  Ann,  for 
Baltimore,  as  insured,  but  she,  while  on  her 
passage,  sprung  a  leak,  in  consequence  of 
which  she  was  abandoned  by  Finkin  and  her 
crew,  all  of  whom  were  taken  on  board  a  ship 
named  the  Lucy,  leaving  the  Harriet  and  Ann 
water-logged,  so  that  she,  with  the  money  on 
board,  in  all  probability  foundered  in  a  gale 
of  wind  which  shortly  after  came  on. '  Soon 
^fter  being  taken  in  by  the  Lucy,  Finkin  was 
heard  to  say  "he  was  afraid  the  Harriet  and 
Ann  was  not  insured,  though  he  had  twice 
written  to  Mr.  Stouffer  for  that  purpose."  A 
few  days  after  this  they  fell  in  with  The 
Friends,  beating  up  for  Norfolk,  in  distress, 
and  the  Lucy  being  destined  to  New  England, 
Finkin  and  Rhodes  quitted  her  for  The 
Friends,  in  which  they  arrived,  on  the  30th  of 
September,  at  Norfolk,  which  is  a  regular 
post  town.  On  the  1st  of  October  the  master 
of  The  Friends  delivered  his  letters  into  the 
postoffice  at  Norfolk,  and  with  them,  as  it 
would  seem,  the  letter  of  Finkin,  ordering  in- 
surance. This  appeared  from  its  being  proved 
that  the  post  from  Norfolk  arrived  at  Balti- 
more in  seven  days,  and  from  one  of  the  let- 
ters for  insurance  being  received  on  the  7th  of 
October,  marked  "Norfolk,  Ship  19."  While 
at  Norfolk,  Finkiu  wrote  a  letter  to  Boston, 
225*]  *dated  the  1st  of  October  ;  on  the  6th 
he  joined  with  Rhodes  in  a  protest,  and  after  re- 

under  the  Berlin  decree  for  touching  at  a  port  in 
England.  Mumford  v.  Phoanix  Ins.  Co.,  7  Johns. 
Rep.,  449.  But  from  a  loss  by  any  trading  actually 
illicit,  though  innocently  carried  on,  the  under- 
writer is  exonerated.  As  where  a  vessel  commenced 
her  loading  under  a  permission  by  proclamation  to 
take  in  a  cargo  not  allowed  to  be  exported  or  re- 
ceived otherwise,  but  was  taken  and  condemned  in 
consequence  of  continuing  to  lade  and  sailing  after 
promulgation  of  an  order  revoking  the  license,  the 
the  underwriter  was  held  to  be  discharged,  notwith- 
standing the  ladinir  and  sailing  were  under  a  mis- 
taken opinion  of  the  commander-in-chief  at  the 
port  of  departure,  that  the  trade  was  lawful.  Tucker 
v.  Juhel,  I  Johns.  Rep.,  20.  In  a  policy  on  commis- 
sions on  lawful  goods,  containing  the  abo\%  war- 
ranty, it  will  apply  only  to  those  lawful  goods  upon 
which  the  commissions  are  to  arise,  though  the  in- 
surer know  not  of  contraband  of  war  being  on 
board,  and  the  assured  be  assignee  of  the  contraband 
articles.  De  Peyster  &  Charlton  v.  Gardner,  1  Caines' 
Rep.,  492. 
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maining  there  seven  or  eight  days,  without 
writing  to  his  correspondent  in  Baltimore,  he 
.at  length  hired  a  pilot  boat  to  take  him  there, 
but,  from  adverse  winds,  could,  after  beating 
five  days,  reach  no  farther  than  Fell's  Point, 
from  whence  he  immediately  dispatched  to 
Mr.  Stouffer  a  letter,  informing  him  of  the 
loss  of  the  Harriet  and  Ann,  which  arrived  at 
Baltimore  on  the  14th,  and  was  the  first  infor- 
mation of  the  disaster,  given  to,  or  received  by 
Mr.  Stouffer,  who  had,  on  the  8th,  written  to 
the  plaintiffs  for  the  present  insurance,  which 
was  effected  on  the  12th. 

Upon  this  testimony  the  judge  charged  the 
jury  that  in  point  of  law,  it  was  not  incum- 
bent on  Mr.  Finkin  to  have  written  from 
Norfolk,  countermanding  his  order  for  insur- 
ance. 

The  jury  having  found  for  the  plaintiff,  the 
application  now  made  was  to  set  aside  the 
verdict  for  misdirection,  and  because  Stouffer 
knew  of  the  loss  when  he  gave  directions  to  in- 
sure. 

Mr.  Hoffman,  previous  to  entering  into  the 
.argument,  offered  some  affidavits  and  papers, 
agreed  to  be  read  in  some  other  suits  on  the 
same  policy,  should  a  new  trial  be  ordered  in 
this,  and  insisted  on  their  admissibility,  though 
making  no  part  of  the  case,  because  they  tended 
to  supply  defects  in  the  testimony  upon  points  in 
which  the  defendant  rested  on  the  insufficiency 
Alone.  He  argued  that  these  ought  to  be  re- 
ceived, because  the  application  was  to  the  dis- 
cretion of  the  court,  and  if  they  were  satis- 
fied, from  the  documents  adduced,  that  the 
facts  disputed  must  be  established,  it  would 
be  useless  to  award  a  new  investigation  to  es- 
tablish them.  The  practice  of  the  court,  he 
.said  was  in  conformity  to  his  request.  In 
Duncan  v.  Dubois  (January  Term,  1802),  it  be- 
came necessary  on  the  trial  to  show  a  private 
act  of  Congress.  The  common  statute  book 
was  read,  and  a  verdict  found.  Application 
was  made  to  set  it  aside  for  admitting  improper 
evidence.  Between  the  trial,  and  the  time  of 
making  the  motion,  an  exemplification  had 
been  received,  and  on  being  produced  a  new 
trial  was  refused,  because  the  defect  in  testi- 
mony was  supplied.  In  addition  to  this  au- 
thority the  English  books  furnished  similar 
determinations.  In  Lyster  v.  Mundell  (1  Bos. 
&  Pull.,  427),  an  affidavit  was  received,  falsi- 
fying the  testimony  on  which  a  verdict  was 
obtained,  though  the  court  observed  it  was  un- 
usual so  to  do.  In  Hibbert  v.  Carter  (1  D.  & 
E.,  747),  after  argument,  and  a  new  trial  re- 
226*]  fused,  an  affidavit  was  *received,  and 
the  former  determination  reversed.  There- 
fore, the  court  would  certainly  receive  these 
papers  to  support  a  verdict,  in  which  justice 
had  been  done.  As  it  is  done  to  show  testi- 
mony, so  it  ought  to  establish  what  is  ques- 
tioned. 

Mr.  Harison,  contra.  This  attempt  is  not 
only  novel,  but  too  dangerous  to  be  tolerated. 
It  is  one  thing  to  show  newly  discovered  evi- 
dence, and  another  to  take  away  our  right  of 
rebutting. 

KENT,  Ch.  J.,  stopping  Mr.  Harison.  There 
is  a  great  difference  between  offering  evidence 
or  affidavits  to  open  an  inquiry,  and  offering 
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them  to  shut  out  investigation.  The  cases 
cited,  from  the  decisions  of  Westminster  Hall, 
were  of  the  former  description  ;  the  present 
application  is  to  close  the  door  against  the  ad- 
mission of  new  light.  As  to  the  determination 
in  Duncan  v.  Dubois,  the  document  there  ad- 
duced plainly  established  that  no  further  elu- 
cidation could  be  shown.  It  could  not  have 
been  controverted  by  other  testimony.  But 
we  are  now  called  upon  to  prevent  controvert- 
ing that  which  is  controvertible.  The  papers 
cannot  be  received. 

SPENCER,  J.  There  would  be  extreme  dan- 
ger in  permitting  a  party  to  thus  read  affi- 
davits, which  the  opposite  side  has  had  no  op- 
portunity to  rebut,  and  thus  decide  the  cause 
ex-parte,  when,  on  a  trial,  everything  contained 
in  the  depositions  might  be  disproved.  Were 
we  to  grant  the  application,  it  would  be  a  pre- 
cedent for  our  hearing,  on  all  subsequent  oc- 
casions, what  ought  to  be  offered  only  to  a 
jury. 

TOMPKINS,  J.  Suppose  witness  should  be 
now  ready  to  disprove  everything  contained  in 
the  papers  offered,  are  they  to  be  shut  out  ? 
The  application  must  be  refused. 

Mr.  Pendleton,  for  the  defendant.  When 
Finkin,  on  the  first  of  October,  wrote  to  Bos- 
ton, he  had  the  same  opportunity  o£  writing 
to  Baltimore,  and  his  silence  arose  only  from 
a  fear  that  the  insurance  was  not  effected.  He 
might  not,  perhaps,  have  been  able  to  recall 
his  letter  ordering  insurance  ;  but  as  he  was  on 
the  spot  from  whence  it  was  sent  at  the  very 
time  when  put  into  the  postoffice,  and  then  was 
apprised  of  the  loss,  it  was  his  duty  to  have 
forwarded  a  countermand.  Wherever  a  party 
has,  in  good  faith,  directed  insurance,  if,  be- 
fore it  is  carried  into  execution,  he  know  a  loss 
has  taken  place,  he  is  bound  to  revoke  his 
commands,  when  by  ordinary  means  it  can  be 
done.  Nay,  if  he  possibly  may  know  it,  he  is 
equally  under  an  obligation  so  to  do,  and  it  is 
this  principle  which  has  occasioned  the  regu- 
lations of  the  38th  (Quaere,  30)  article  of  the  or- 
dinances *of  Louis  XIV.,  that  persons  [*227 
living  within  any  distance  of  a  port,  at  which  an 
account  of  loss  arrives,  shall  be  presumed  to 
have  obtained  knowledge  of  that  fact,  within 
such  a  time  as  the  news  would  have  reached 
them,  at  the  rate  of  a  league  and  a  half  per 
hour,  and  if  the  policy  be  effected  within  that 
period,  it  is  void,  on  account  of  the  presumed 
fraud.  Suppose  Finkin  had  arrived  safely, 
and,  on  his  arrival,  knew  the  letter  with  or- 
ders for  insurance  was,  at  the  time  when  writ- 
ing to  Boston,  going  off  in  the  same  post,  would 
he  not  have  written  to  countermand  his  insur- 
ance, and  save  his  premium  ?  Doubtless  he 
would.  The  same  activity  is  required  to  be 
exerted  in  favor  of  the  insurer,  and  there- 
fore when  a  direction  for  insurance  can, 
after  a  knowledge  of  loss,  be  countermand- 
ed, previous  to  its  being  carried  into  exe- 
cution, it  must  be  done,  or  it  amounts,  in  law, 
to  a  fraud.  (2  Emer.,  137,  citing  Le  Guidon, 
ch.  4,  and  the  ordinances  of  Louis  XIV.)  The 
same  doctrine  is  found  in  the  Scotch  and  Eng- 
lish authorities.  (Grieve  v.  Young,  Millar,  65  ; 
Fitzherbert  v.  Mather,  1  D.  &  E.,  12.)  Finkin 
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knew  his  letter  for  insurance  was  on  board  the 
ship  in  which  he  arrived.  He  knew  this  letter 
must  necessarily,  and  according  to  the  act  of 
Congress,  be  put  by  the  captain  into  the  post- 
office  at  Norfolk ;  he  ought,  then,  to  have  ac- 
companied it  with  one  giving  an  account  of 
the  loss. 

Messrs.  Biggs  and  Hoffman,  contra.  The  evi- 
dence, as  stated  in  the  case,  does  not  establish 
that  Finkin  wrote  to  Boston  by  the  ,mail. 
He  might  have  sent  his  letter  by  a  vessel.  But 
it  is  a  mistake  to  say  he  was  bound  to  write. 
There  is  no  settled  principle  requiring  it  of  an 
assured,  under  circumstances  like  these.  The 
authorities  cited  from  Millar,  and  D.  &  E., 
only  show  that  if  a  single  letter  ordering  insur- 
ance be  sent  off  after  knowledge  of  a  loss,  it  is 
in  law,  if  there  be  no  other  order,  fraudulently 
transmitted.  But  here  three  letters  were  writ- 
ten and  sent  off  by  three  different  convey- 
ances, long  antecedent  to  the  disaster.  Fin- 
kin's  arrival  at  a  port  where  only  one  letter 
was,  did  not  give  him  a  power  over  the  others. 
They  were  beyond  his  control.  We  contend 
that  the  act  by  which  insurance  was  directed, 
having  been  executed,  and  the  letters  fairly 
sent  on  their  route,  the  assured  had  a  right  to 
be  passive,  and  take  his  chance.  He  had  not, 
as  in  the  cases  cited,  the  power  to  stop  all  the 
orders.  The  reasonings  of  the  French  authors, 
as  to  fraud  in  policies,  are  not  applicable  to 
our  cod.e.  By  their  ordinances,  certain  acts 
are  required  to  be  done  ;  when  they  are  omit- 
ted, their  law  raises  the  presumption  of  fraud. 
228*]  *With  us  fraud  is  never  to  be  pre- 
sumed ;  it  must  be  found  bv  a  jury.  With 
them  it  is  matter  of  law,  with  us  matter  of 
fact ;  and  the  very  verdict,  therefore,  is  proof 
against  its  existence.  Besides,  these  very  or- 
dinances Thave  been  found  so  impolitic,  that  it 
has  been  necessary  to  frame  a  particular  clause 
to  obviate  their  baneful  effects."  The  French 
policies,  therefore,  run  "good  or  bad  news 
not  to  affect."  As  there  is  not,  by  our 
law,  any  fraud  to  be  presumed  from  the 
circumstances  of  the  case,  it  was  matter 
for  jury  consideration,  and  they  have  deter- 
mined. 

Mr.  Hanson,  in  reply.  Great  as  the  power 
of  the  jury  is  in  itself,  and  properly  and  con- 
stitutionally great  as  it  ought  to  be,  yet  I 
know  that  this  court  exercises  a  control  over 
them,  whenever  they  have,  from  the  facts  be- 
fore them,  drawn  wrong  conclusions.  Those 
facts  upon  principles  of  good  faith,  which 
peculiarly  govern  in  cases  of  insurance,  made 
it  a  legal  duty  to  give  information  of  the  dis- 
aster instantly  on  arriving,  as  the  order  for  in- 
surance, then  known  to  be  going  from  the 
very  spot  where  Finkin  was,  would  otherwise 
induce  a  belief  the  vessel  was  in  safety.  In 
the  case  cited  from  Millar,  the  loss  was  not 
known  till  an  hour  after  the  time  at  which  the 
mail  usually  departed ;  yet,  because  no  en- 
deavor was  made  to  countermand,  and  it  was 
proved  that  it  might  have  been  effectually 
made,  the  policy  was  held  to  be  void.  Had 
Mr.  Finkin  written  on  the  first  day  of  the 
month,  the  letter  would,  by  the  course  of  the 
post,  have  been  received  in  Baltimore  on  the 
7th,  and  thus  have  prevented  the  order  being 
sent  off  on  the  8th.  It  is  no  answer  to  say, 
Finkin  might  not  have  been  acquainted  with 
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the  regulation  at  the  post  office,  or  even  Unit 
Norfolk  was  a  post  town.  As  it  was  his  duty 
to  write,  it  was  his  duty  also  to  inquire.  But 
the  presumption  of  law  is,  he  was  acquainted 
with  the  course  of  business  relating  to  a  tn.n- 
action  he  was  bound  to  perform.  Wln-n 
doubtful  whether  the  insurance  was  effected 
or  not,  it  was  a  point  of  good  faith  to  com- 
municate the  loss. 

LIVINGSTON,  J.,  delivered  the  opinion  of 
the  court : 

It  is  contended  on  the  part  of  the  defendant, 
either  that  Stouffer,  when  he  gave  the  order 
for  insurance,  knew  of  the  loss  of  the  Harriet 
and  Ann  (in  which  case  the  policy  would  cer- 
tainly be  void),  or  that  Finkin  might,  and 
ought  to,  have  communicated  to  his  partner 
information  of  the  accident,  immediately  after 
his  arrival  at  Norfolk,  because  this  would 
have  prevented  the  insurance,  and  that  his 
neglecting  so  to  do  was  a  constructive,  or 
*a  positive  fraud,  either  of  which  will  [*229 
equally  vacate  the  insurance. 

As  to  the  first  allegation,  that  Stouffer  knew 
of  the  loss  when  he  wrote  his  letter  of  the  8th 
October,  1801,  we  are  all  satisfied  that  it  is  un- 
supported by  any  testimony  whatever.  There 
can  be  no  doubt  that  he  had  no  intelligence  of 
the  misfortune  until  the  14th  of  that  month,, 
and  that  he  acted  with  perfect  good  faith  in 
ordering  the  insurance.  There  is  no  room, 
therefore,  to  impute  to  him  fraud  or  impro- 
priety. Were  the  cause  relieved  from  every 
embarrassment  but  what  arises  from  his 
agency,  we  should,  without  difficulty  or 
hesitation,  say  that  justice  has  been  done, 
and  refuse  a  new  trial.  The  conduct  of  his 
partner,  however,  is  not  so  free  from  ex- 
ception. If  it  has  not  been  such  as  the  de- 
fendant had  a  right  to  expect,  or  the  rules  of 
law  imposed,  not  only  he,  but  all  those  con- 
cerned with  him,  and  who  are  of  course  ans- 
werable for  his  acts  of  negligence,  must  suf- 
fer. The  case,  as  it  respects  the  behavior  of 
Finkin,  is  not  without  difficulty.  If  his  let- 
ters of  the  16th  August,  directing  insurance, 
were  written  in  good  faith,  and  sent  in  sea- 
son, he  might  suppose  that  as  he  had  fairly- 
run  the  risk  of  paying  a  premium,  it  was  not 
incumbent  on  him,  even  after  a  loss,  to  take 
any  step,  to  his  own  prejudice.  In  this  view 
of  the  subject,  perhaps  no  actual  fraud  is  to- 
be  imputed  to  him  ;  nor  do  we  mean  to  say 
that  in  all  cases  whatever,  it  is  the  duty  of  a 
party  who  has  directed  an  insurance  to  send 
immediate  notice  to  his  agent  of  every  disaster 
which  happens  with  a  view  of  defeating  or- 
ders given  in  sincerity,  merely  because  it  is 
possible  the  countermand  may  arrive  in  sea- 
son. That  question  is  not  now  before  us,  and 
when  it  occurs  will  require  very  serious  delib- 
eration. We  are  now  called  on  to  say  wheth- 
er, if  a  person,  having  sent  orders  to  insure 
from  a  foreign  country,  shall  afterwards  ar- 
rive in  the  neighborhood  of  the  port  to  which 
his  letters  are  transmitted,  and  on  board  of  a 
vessel  in  which  he  knew  one  of  them  to  be, 
under  apprehensions  also  of  insurance  not  being- 
effected,  he  be  not  bound  to  give  his  agent 
information  of  a  loss  by  the  same  mail 
which  he  must  have  known  would  carry  his 
letter  ? 
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The  counsel  for  the  defendant  have  referred 
to  us  to  the  38th  article  of  the  celebrated  or- 
donnance  de  la  marine  of  Louis  XIV. ,  to  Po- 
thier  on  Insurance,  ch.  1,  sec.  24,  to  Valin, 
Vol.  II.,  94,  to  Emerigon,  137,  and  to  Le 
Guidon,  ch.  4. 

This  article  of  the  ordinance  which  has 
23O*]  been  cited  "annuls  *all  insurances 
made  after  the  loss,  or  arrival  of  the  prop- 
erty assured,  if  the  assured  knew  or  might 
have  known  of  the  former,  or  the  assurer  of 
the  latter,  before  the  signature  of  the  policy." 
The  ordinance  then  defines  what  shall  amount 
to  presumptive  evidence  of  such  knowledge  ; 
but,  without  investigating  the  propriety  of 
this  regulation,  it  is  sufficient  so  say  that  this 
rule,  in  the  extent  here  prescribed,  has  not 
been  adopted  either  in  England  or  in  this 
country.  It  is  not  sufficient  that  the  assured 
might  have  known  of  the  loss.  It  must  be 
proved  that  he  did  know  it :  and  in  many 
cases  he  may  even  know  of  the  loss  at  the 
time  of  subscribing  the  policy,  and  yet  the  in- 
surance be  valid  ;  as  in  the  present  case,  if  the 
policy  had  been  subscribed  on  the  30th  of 
September,  1801,  it  would  have  been  effectual, 
although  Finkin  then  knew  of  the  loss.  But 
little  light,  therefore,  will  be  reflected  on  the 
present  question,  either  from  this  ordinance 
or  the  commentaries  on  it.  Emerigon,  it 
true,  in  treating  of  insurances  made  by  agents 
(Vol.,  II.  p,  148),  declares  a  policy  void,  "if 
the  principal,  being  informed  in  time  of  an 
accident,  do  not  revoke  his  order.'"  In  con- 
formity with  this  principle  we  find  a  decision 
in  the  Court  of  Session,  in  Scotland,  reported 
by  Millar,  p.  65.  It  is  the  case  of  Greive  v. 
Young.  On  the  10th  of  December,  1799, 
Greive  wrote  to  his  correspondent  in  Edin- 
burgh to  insure  his  vessel.  This  letter  was 
sent  on  the  evening  of  the  10th  to  the  Press, 
five  miles  off,  on  the  London  road,  where  it 
would  be  taken  up  by  the  post  early  the  next 
morning.  The  letter  arrived  in  Edinburgh 
about  six  o'clock  in  the  afternoon  of  the  llth, 
and  insurance  was  effected.  At  ten  o'clock 
on  the  morning  of  the  llth,  the  ship  sunk  in 
the  sight  of  Greive.  The  post  left  the  Press 
usually  before  seven  in  the  morning,  but  oft- 
entimes as  late  as  nine,  ten  or  eleven,  and 
sometimes,  though  seldom,  not  before  one  or 
two  in  the  afternoon.  On  the  llth  of  Decem- 
ber the  post  did  not  leave  it  till  near  ten.  It 
was  determined  that  Grieve  ought,  by  express, 
to  have  informed  his  correspondent  at  Edin- 
burgh of  the  disaster,  to  prevent  insurance,  as 
he  had  reason  to  think  an  express  would  have 
reached  Edinburgh  in  time  for  that  purpose. 
The  cause  being  removed  into  the  Court  of 
Sessions,  they  thought  it  was  not  incumbent 
on  Grieve  to  send  an  express,  but  being  satis- 
fied that  he  had  time  to  countermand  the  in- 
surance in  the  ordinary  course  of  the  post,  and 
that  it  was  his  duty  to  have  done  so,  judgment 
was  given  for  the  underwriters. 

In  the  case  or  Fitzherbert  v.  Mather,  in  the 
231*]  King's  Bench  *of  England,  an  insur- 
ance was  held  not  recoverable  because  the 
agent  of  the  assured,  who  had  written  him  a 
letter  on  the  16th  September,  1782,  informing 
him  of  the  sailing  of  a  vessel  in  which  he  had 
shipped  certain  property  on  his  account,  on 
which  letter  insurance  was  effected,  neglected 
CAINES:  REPS.,  2. 


to  send  him  information  of  her  loss,  which  came 
to  his  knowledge  the  next  morning.  "  The 
agent,"  says  Lord  Mansfield,  in  delivering  his 
opinion  in  this  cause,  "acted  honestly  when 
he  wrote  the  letter ;  but  on  the  16th,  at  night, 
he  heard  the  ship  was  on  shore,  and  the  next 
morning  he  knew  that  she  was  lost.  The 
post  did  not  go  out  til]  the  afternoon  of  that 
day,  therefore  he  had  full  opportunity  to  send 
an  account  of  the  loss."  This  last  decision,  it 
must  be  confessed,  bore  extremely  hard  on  the 
assured,  because  Thomas,  being  his  agent 
only  for  the  purpose  of  making  the  shipment, 
it  might  well  be  supposed,  by  himself  and 
others,  that  his  agency  ceased  as  soon  as  the 
goods  were  on  board,  and  he  had  sent  on  the 
invoice  and  bill  of  lading.  It  proceeds,  how- 
ever, as  well  as  the  case  from  Millar,  on  the 
principle  relied  on  by  the  defendant,  that  or- 
ders for  insurance  must  be  revoked,  after  a 
loss,  where  there  is  a  probability  the  revoca- 
tion will  arrive  in  time.  Nor  will  this  appear 
unreasonable,  when  we  recollect  how  much 
an  underwriter  is  in  the  merchant's  power. 
He  may  loose  the  chance  of  insuring,  not  only 
by  hearing  himself  of  the  safe  arrival  of  the 
property,  but  is  exposed  to  every  possible 
diligence  and  activity,  which  interest  will  in- 
spire, and  which,  of  course,  will  be  exerted 
by  the  other  party  to  prevent  an  insurance  in 
such  an  event.  Not  only  the  mail,  but  ex- 
presses will  be  resorted  to,  to  convey  the  im- 
portant intelligence.  If,  then,  a  person  be 
permitted,  in  this  way  to  prevent  an  insur- 
ance, or  an  order  given,  in  good  faith,  and 
thus  deprive  the  assurer  of  a  premium,  there 
is  no  hardship  in  imposing  on  him  a  reasonable 
diligence,  in  communicating  a  disaster,  so 
long  as  such  information  may  very  probably 
be  expected  to  arrive  in  time.  He^should  not 
be  allowed  to  be  active  to  save  a  premium,  and 
passive  in  obtaining  an  indemnity  against  a 
loss  which  has  happened  early  enough  to  be 
communicated,  by  ordinary  diligence,  to  the 
underwriter.  If,  in  the  present  case  the  Har- 
riet and  Ann  had  arrived  safe  at  Norfolk  on 
the  same  day  with  The  Friends,  no  one  can 
doubt  that  Mr.  Finkin  would  have  tried  to 
stop  his  letter  in  transitu,  or  would  immedia- 
tely have  dispatched  an  express  to  Baltimore 
or  at  least  have  written  by  *the  first  [*232 
mail ;  in  which  case,  insurance  would  not 
have  been  made.  This  arriving  in  a  vessel  on 
board  of  which  was  one  of  his  letters  directing 
insurance,  and,  under  apprehensions  that  none 
was  effected,  are  circumstances  which  have 
very  great  influence  on  our  decision.  He  had 
reason  to  believe,  when  he  arrived  at  Nor- 
folk, that  no  insurance  was  made,  and  must 
therefore  have  known  that  it  was  in  his  power 
to  prevent  it.  It  cannot  be  believed  he  was 
unable  to  get  a  letter  into  the  postoftice  at  the 
place,  and  still  less,  that  he  was  ignorant 
that  his  letter  to  Mr.  Stouffer,  which  was  on 
board  The  Friends,  would  be  lodged  there  by 
the  captain.  There  is  something  said  of  his 
being  sick  part  of  the  time,  but  it  will  be  re- 
membered, that  on  the  1st  of  October  he 
wrote  to  Mr.  Merry,  and  on  the  16th  he  was 
on  shore.  It  was  as  easy  to  write  to  Mr. 
Stouffer  as  to  Mr.  Merry,  and  if  too  unwell 
to  go  on  shore,  he  might  easily  have  sent  it  to 
the  postoffice.  It  is  not  very  clear  that  he 
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might  not  have  obtained  from  the  captain  of 
The  Friends  possession  of  his  own  letter  to  his 
partner,  if  he  had  asked  for  it.  Perhaps, 
however,  this  could  not  be  done,  as  masters, 
who  arrive  in  the  United  States,  are,  by  law, 
to  deliver  to  the  postmaster  all  letters  which 
are  brought  in  their  vessels.  Be  this  as  it 
may,  Finkin  must  either  be  presumed  connu- 
saut  of  the  law  on  this  subject,  in  which  case 
he  would  know  that  his  letter  would  be  put 
in  the  postofflce,  or  he  must  have  inquired  of 
the  captain  what  would  be  done  with  it,  who 
would  have  given  him  this  information.  His 
permitting  this  letter,  then,  to  go  forward,  un- 
der circumstances  of  this  nature,  without  tak- 
ing any  one  step  to  counteract  its  effect,  must 
be  deemed,  if  not  a  misrepresentation,  at  least 
so  gross  a  neglect  as  to  vacate  the  contract  al- 
together. His  silence  and  inactivity  could 
hardly  have  been  accidental.  A  designing 
man  would  reason,  as  it  is  too  probable  he 
did,  "My  other  letters  may  not  yet  have 
reached  Baltimore ;  my  only  hope,  therefore, 
is  on  the  one  which  will  be  forwarded  by  the 
captain  of  The  Friends  ;  I  will,  then,  let  this 
go  on  and  say  nothing  of  the  accident  until 
it  has  been  acted  on.  Such  reasoning  can- 
not be  endured.  It  will  not  help  the  plaint- 
iff, to  say  that  the  other  letters,  or  one  of 
them,  might  have  come  to  hand.  To  this  an 
answer  has  already  been  given.  Mr.  Finkin 
himself  thought  otherwise,  and,  at  any  rate, 
it  was  no  excuse  for  letting  a  letter  go  on  un- 
contradicted,  after  the  loss  was  known.  If 
the  other  letters  had  miscarried,  the  insurance 
233*]  *would  have  been  effected  on  the  one 
thus'  improperly  forwarded.  Another  an- 
swer is,  that  as  this  letter  did  go  on,  he  should 
at  least  have  given  the  underwriters,  who 
were  so  in urh  in  his  power,  a  chance  of  re- 
ceiving timely  information  of  the  loss.  Had 
this  been  done  and  insurance  effected  on 
either  of  the  other  letters,  all  would  have 
been  safe.  The  principle  of  the  decisions, 
which  have  been  cited,  and  which  we  here 
adopt,  will  prevent  frauds,  will  place  the  as- 
surer on  a  more  equal  footing  with  the  mer- 
chants, will  produce  good  faith  in  transactions 
of  this  nature,  and  not  leave  it  in  the  power 
of  a  crafty  or  designing  man,  to  make  his  own 
advantage,  to  the  prejudice  of  a  third  person, 
of  every  circumstance  which  may  happen,  be 
it  disastrous  or  otherwise.  Upon  the  whole, 
therefore,  after  mature  deliberation,  we  think 
the  judge  who  tried  this  cause  was  mistaken 
in  his  charge,  and  that  it  was,  under  all  the 
circumstances  of  this  case,  incumbent  on  Fin- 
kin  to  have  written  to  his  partner,  apprising 
him  of  the  loss  of  the  Harriet  and  Ann,  and 
that,  not  having  done  so,  a  new  trial  must  be 
granted,  with  costs  to  abide  the  event  of  the 
suit.1 


New  trial. 


Affirmed— 2  Johns.,  526. 

Cited  In— 4  Wend.,  597 ;  61  N.  Y.,  164  1  Peters,  185. 


1.— See  this  case,  1  Johns.  Rep.,  150,  and  the  special 
verdict  on  the  new  trial  granted  in  the  t^xt,  upon 
which  the  court  ordered  judgment  for  the  defend- 
ant. 
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HALLOCK  v.  ROBINSON. 

1.  Practice — Trespass — General  Declaration — 
Defense  Libcrum  Tenementum — Demurrer. 
2.  Id. — Id. — Amendment — Costs — Demurrer. 

If  a  plaintiff  declare  in  trespass  generally,  and  the 
defendant  plead  Itberum  tenementum,  setting  out 
the  close  with  metes  and  bounds,  the  plaintiff  should 
new  assign.  If  he  do  not,  and  conclude  with  an 
averment,  it  is  fatal  on  special  demurrer. 

Amendment  allowed,  on  payment  of  costs,  after 
demurrer  argued,  and  the  judgment  of  the  court 
pronounced,  though  an  amendment  had  once  before 
been  granted. 


0 


N  demurrer  quare  dau&umfregit. 


The  plaintiff  declared  generally,  for  break- 
ing and  entering  his  close  in  the  township  of 
Brookhaven.  The  defendant  pleaded  liberum 
tenementum,  specifying  and  setting  it  out  by 
metes  and  bounds.  To  this  the  plaintiff,  with- 
out new  assigning,  replied  his  freehold, 
traversing  the  freehold  of  the  defendant, 
and  concluding  with  an  et  hoc  paratus,  praying 
his  damages.  The  defendant  demurred  spec- 
ially, and  showed  for  cause  a  variety  of  rea- 
sons, but  relied  principally  on  the  want  of  a 
new  assignment,  and  the  not  concluding  to  the 
country. 

Mr.  Sanford,  for  the  demurrant.  The  repli- 
cation, we  contend,  is  defective.  The  law  in 
actions  of  trespass  is  this  :  The  plaintiff  may 
declare  generally  for  a  trespass  in  a  certain 
town,  or  he  may  particularize  the  close,  give 
it  a  name,  and  set  it  out  with  metes  and 
bounds.  In  the  latter  case  the  defendant  is 
bound  to  answer  to  a  trespass  in  that  close. 
In  the  former  the  defendant  may  plead  liberum 
tenementum,  and  particularize  the  locus  in  quo. 
If  this  be  done,  the  plaintiff  has  but  two  modes 
*in  which  to  reply.  He  must  either  [*234 
new  assign,  or  admit  the  trespass  committed 
in  the  place  specified  in  the  plea,  and  take 
issue  on  its  being  the  freehold  of  the  defend- 
ant. If  so,  the  question  then  is,  is  this  such  a 
replication  ?  In  all  other  cases,  where  there 
is  not  due  certainty  in  the  first  instance,  it  is 
ground  for  a  demurrer.  In  trespass,  to  com- 
pel to  this  certainty,  pleaders  have  framed  the 
common  bar,  which  drives  the  plaintiff,  by  a 
new  assignment,  to  that  precision  which  he 
ought,  in  his  declaration,  to  have  adopted,  and 
takes  from  him  the  advantage,  he  would 
otherwise  acquire  by  this  general  mode  of  de- 
claring, of  giving  in  evidence  a  trespass  in  any 
close  in  the  town.  If  it  was  meant  to  rely  on 
the  trespass  committed  in  the  close  specified  in 
the  defendant's  plea,  the  plaintiff  should  have 
taken  issue  on  its  being  the  freehold  of  the  de- 
fendant, and  have  concluded  to  the  country. 
Either  of  these  causes  of  demurrer  are  fatal  to 
the  replication. 

Mr.  Woods,  contra.  The  principles  of  plead- 
ing, in  this  form  of  action,  are  not  contro- 
verted. As  to  the  replication  in  question,  in 
Lilly,  440,  there  is  a  precedent  exactly  similar. 
The  issue  was  open  to  the  defendant,  who 
might  have  taken  it  on  the  traverse.  (Esp.  Jf. 
P.,  410  ;  Bull.  N.  P.,  93  ;  Stra.,  871.s) 

2. — Baynham  v.  Mathews.  The  rule  is,  wherever 
the  whole  substance  of  the  plea  is  put  in  issue  by 
the  replication,  you  may  conclude  to  the  country, 
notwithstanding  the  traverse.  When  this  is  not  the 
case,  there  must  be  an  averment.  See  Manhattan 
Company  v.  Miler,  ante,  61,  n. 

CAINES'  REPS.,  2. 


1804 


VAN  COTT  v.  NEGUS. 


234 


Mr.  Sanford,  in  reply.  The  entry  in  Lilly 
contains  nothing  incompatible  with  what  has 
been  stated.  The  plaintiff  there  set  out  his 
close  with  certainty  by  name.  Therefore  the 
object  of  the  defendant  here  was  answered. 
Where  the  plaintiff  takes  issue  on  the  place, 
as  alleged  in  the  plea,  he  must  conclude  to  the 
country.  The  replication  is  as  general  as  the 
declaration,  and  no  answer  to  the  plea  of  free- 
hold, in  the  close  set  forth  by  the  defendant. 
In  6  Bac.  Abr.,  by  Gwillim,  620,  citing  Lutw., 
1399,  it  is  laid  down  as  settled,  that  when,  to 
a  plea  of  liberum  tenementum,  the  plaintiff  does 
not  new  assign,  he  must  take  issue  on  the  plea, 
and  conclude  to  the  country. 

KENT,  Ch.  J.  The  replication  is  evidently 
no  answer  to  the  plea  of  the  defendant,  setting 
forth,  by  specific  metes  and  bounds,  a  particu- 
lar close  as  his  freehold.  The  plaintiff  replies 
only  that  the  close  in  the  declaration  is  his 
close,  but  says  nothing  as  to  the  specific  close 
in  the  plea,  which  is  left  totally  unanswered. 
If  the  plaintiff  had  averred  the  close  in  the 
plea  to  be  his,  he  ought  perhaps  to  have  ten- 
dered an  issue.  As,  however,  we  think  the 
235*J  plaintiff  should  have  new  assigned,  *it 
is  unncessary  to  decide  in  what  manner  his 
replication  should  have  concluded. 

Mr.  Woods  applied  for  leave  to  amend  on 
costs. 

Mr.  Sanford  resisted,  as  there  had  been  one 
amendment  without  costs,  and  hoped,  if  it 
were  granted,  it  would  be  on  payment  of  those 
formerly  incurred. 

KENT,  Gh.  J.  Amend  on  payment  of  the 
costs  of  this  demurrer. 

Judgment  for  ike  demurrant,  with  leave  to 
amend. 


VAN  COTT  v.  NEGUS. 


Costs — Trespass — Amount  of  Recovery. 

In  trespass  in  the  Common  Pleas,  for  running 
foul  of  the  plaintiff's  vessel,  if  he  recover  only  six 
cents  damages  and  six  cents  costs,  he  must  pay  costs 
to  the  defendant. 

rPRESPASS  on  the  case,  brought  in  the  Com- 
-L  mon  Pleas,  against  the  defendant,  for  so 
negligently  and  unskilfully  managing  his  ves- 
sel, that  she  ran  foul  of  and  injured  the  vessel 
of  the  plaintiff,  and  disabled  some  of  his  sail- 
ors. The  jury  found  a  verdict  for  the  plaint- 
iff, with  six  cents  damages,  and  six  cents 
costs.  It  was  submitted  to  the  court,  to  deter- 
mine whether  the  plaintiff  should  recover  his 
costs,  or  pay  costs  to  the  defendant. 

Per  Curiam.  We  think  the  defendant  enti- 
tled to  receive  costs  from  the  plaintiff. 

Costs  to  the  defendant. 
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SCHUYLER  «.  VAN  DER  VEER. 

Award —  Uncertain — Demurrer— Breach  Shmcn. 

If  an  award  state  that  which  is  to  be  done  by  the 
plaintiff  so  uncertainly  that  the  defendant  cannot 
compel  performance,  it  is  fatal  on  demurrer,  though 
the  plaintiff  in  his  replication  show  a  breach  in  a 
part  that  is  certain  and  good. 

Citations- 2  Wils.,  267,  393;  Kyd.,  100,  129,  134, 148, 
149, 197, 204 ;  5  Bac.  Abr.,  337 ;  2  D.  &  E.,  647. 

THIS  was  an  action  on  an  arbitration  bond, 
the  declaration  in  the  common  form. 

The  defendant  demanded  oyer  of  the  condi- 
tion, which  was  set  out  in  the  following  words : 
"  The  condition  of  this  obligation  is  such,  that 
if  the  above  bounden,  John  Van  Der  Veer, 
his,  &c.,  do  well  and  truly  pay  to  the  above 
named  John  Schuyler,  his,  &c.,  the  full  sum 
of  one  hundred  pounds,  of  good,  &c.,  on  the 
10th  day  of  December  next,  if  the  said  John 
Van  Der  Veer  does  not  abide  by  the  award  of 
,  arbitrators  indifferently  chosen  to  settle 
all  matters  of  controversy,  then  this  obliga- 
tion to  be  void,"  &c. 

To  this  the  defendant  pleaded  no  award. 

The  plaintiff  replied  showing  an  award,  that 
all  controversies  touching  the  premises,  in  the 
submission  mentioned,  should  cease  ;  that  the 
said  John  Schuyler  and  John  Van  Der  Veer 
should  finish  the  house  between  them,  and  be 
so  far  complete  as  to  board  it  over  the  roof,  and 
the  floor  all  complete,  and  a  chimney,  and  if 
the  *said  John  Van  Der  Veer  should  [*236 
keep  the  stove,  then  he  should  pay  John 
Schuyler  fifty  shillings  for  it ;  that  Van 
Der  Veer  should  pay  Schuyler  eleven  pounds 
ten  shillings ;  that  the  costs  of  the  arbi- 
tration should  be  jointly  borne,  and  the  par- 
ties pass  receipts  to  each  other  from  the 
beginning  of  the  world.  The  replication  then 
stated  a  breach  in  not  paying  the  eleven 
pounds  ten  shillings.  To  this  the  defendant 
demurred,  and  showed  for  causes  that  the 
plaintiff  had  not  alleged  performance  of  what 
he  by  the  award  ought  to  have  done  ;  that  the 
award  was  uncertain  and  inconclusive,  in  not 
specifying  what  house  Schuyler  and  Van  Der 
Veer  were  to  finish,  nor  the  materials  with 
which,  nor  the  person  for  whose  benefit  it  was 
to  be  finished  ;  and  also  in  not  making  it  ap- 
pear for  keeping  what  stove  Van  Der  Veer  was 
to  pay,  and  in  not  ascertaining  the  proportion 
of  costs  each  one  was  to  pay.  and  to  whom. 
Lastly,  that  personal  services  were  awarded. 
On  this  demurrer,  in  which  the  plaintiff  joined, 
the  cause  now  came  before  the  court. 

Mr.  Hildreth,  for  the  plaintiff.  The  ancient 
authorities  obliged  the  plaintiff  to  show,  after 
having  set  forth  the  award,  performance  on 
his  part  of  those  acts  which,  by  the  award,  he 
was  ordered  to  do,  except  when  those  things 
to  be  done  by  "the  defendant  formed  a  condi- 
tion precedent.  Modern  adjudications  have 
narrowed  these  decisions,  and  reduced  their 
applicability  to  two  cases  :  1st.  Where  the 
acts  to  be  done  by  the  plaintiff  are  so  doubt- 
fully set  down  that  their  performance  cannot 
be  compelled,  and  the  whole  award  would  be 


NOTE.— Auxtrds  must  be  certain.     See  Purdy  v. 
Delavan,  1  Cai.,  303,  note. 
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void  for  want  of  mutuality.  2d.  Where,  by 
the  terms  of  the  award,  the  acts  which  he  is  to 
perform  make  a  condition  precedent.  Here 
nothing  appears  to  be  awarded  the  defendant 
which  he  can  claim  to  his  use,  therefore  no. 
acts  to  be  done  by  the  plaintiff  which  can  form 
a  condition  precedent.  If  it  is  urged  that  there 
is  then  a  want  of  mutuality,  it  is  sufficient  to 
say  releases  are  awarded,  and  that  has  always 
been  held  to  be  a  mutual  benefit.  (Harris  v. 
Knipe,  1  Lev.,  58.)  But  allowing  many  of  the 
objections  to  hold,  the  award  is  good  in  that 
part  which  orders  the  payment  of  eleven 
pounds  ten  shillings.  It  is  there  the  breach  is 
laid,  and  whatever  may  be  the  fate  of  the 
other  parts,  this,  showing  a  good  cause  of  ac- 
tion, is  conclusive  for  the  plaintiff.  In  Fox  v. 
Smith  (2  Wils.,  268),  the  pleadings  were  similar 
to  the  present  case,  and  it  was  ruled,  that  as 
the  breach  was  well  assigned  in  that  part  of 
the  award  which  directed  the  payment  of  six- 
237*]  teen  pounds  ten  shillings,  *and  that 
breach  stood  confessed  by  the  defendant's  de- 
murrer, the  plaintiff  was  entitled  to  judgment. 
The  reason  is  obvious  ;  any  one  breach  is  a 
forfeiture,  and  a  recovery  for  that,  is  a  bar  to 
any  future  action  on  the  same  bond.  So  in 
Addison  v.  Gray  (2  Wils.,  293),  among  a  variety 
of  acts  to  be  done,  general  releases  and  pay- 
ment of  a  specific  sum  were  ordered ;  the 
breach  was  laid  in  not  paying  the  money,  and 
it  was,  without  hesitation,  determined  the  ac- 
tion was  well  brought. 

Mr.  Cody,  contra.  The  condition  of  the  bond 
is  in  the  alternative,  either  to  pay  one  hundred 
pounds,  or  abide  by  the  award.  The  non- 
performance,  therefore,  of  the  award,  is  not  a 
forfeiture  of  the  bond,  for  the  defendant 
might  have  paid  the  one  hundred  pounds  to 
exempt  himself  from  its  performance.  The 
plaintiff,  therefore,  by  the  mere  allegation  of  a 
breach,  does  not  show  any  cause  of  action.  (4 
Bac.  Abr.,  old  ed.,  135.)  The  court  cannot 
presume  the  one  hundred  pounds  were  not 
paid.  The  uncertainty  of  the  award  is  mani- 
fest ;  and  it  may  be  doubted  how  far  any  aver- 
ment could  have  reduced  to  a  sufficient  cer- 
tainty the  vague  expressions  of  "the  house" 
and  "the  stove."  If  intended  for  the  benefit 
of  the  defendant,  as  perhaps  the  payment  or- 
dered, of  the  eleven  pounds  ten  shillings,  may 
suggest,  yet  if  it  be  so  uncertainly  set  forth 
that  he  could  not  compel  performance,  and 
performance  is  not  averred,  the  award  is  bad 
in  toto.  (Kyd,  169,  170,  173,  174.) 

Mr.  Emott,  in  reply.  The  one  hundred 
pounds  mentioned  in  the  condition  of  the  bond 
are  nothing  more  than  a  superadded  penalty. 
It  was  unnecessary,  therefore,  to  allege  the 
nonpayment.  Had  it  been  paid,  it  ought  to 
have  been  shown  by  the  defendant,  as  it  would 
have  constituted  a"  defect  to  the  action.  As 
nul  agard  is  pleaded,  it  may  be  a  question 
whether  the  payment  of  the  one  hundred 
pounds  could  be  used.  By  such  a  plea,  the 
defendant  admits  that  if  there  be  an  award, 
and  a  breach  shown,  he  is  liable  to  the  penalty 
of  the  bond.  To  render  an  award  void  for  un- 
certainty, it  must  be  such  an  uncertainty  as  is 
so  to  the  parties,  "The  house"  and  "the 
stove  "  were  known  to  them,  and  might  have 
been  identified  by  averments.  In  Styles  v. 
Triste  (1  Sid.,  54),  an  award  that  one  should 
406 


keep  and  enjoy  "  the  goods,"  paying  so  much 
money,  was  held  to  be  a  valid  award.  So, 
where  a  certain  sum  was  directed  to  be  paid  to- 
wards reparation  of  the  house,  without  saying 
what  house.  Hopper  v.  Hacker  (1  Keb.,  738). 
It  must  be  intended  "the  house"  and  "the 
stove"  in  the  pleadings  were  *those  in  [*238 
dispute ;  and  if  the  award  be  final,  then  it  is 
mutual  within  the  meaning  of  the  law. 

LIVINGSTON,  J.  The  defendant  has  assigned 
the  following  causes  of  demurrer : 

1.  That  the  plaintiff  has  not  alleged  his  doing 
those  things  which,  by  the  award,  were  to  be 
done  and  performed  by  him. 

2.  Because  it  does  not  appear  by  what  au- 
thority the  award  was  made. 

3.  Because  the  award  is  uncertain  and  in- 
conclusive in  its    not    appearing    therefrom 
"what  house"  the  parties  were  to  finish  be- 
tween them,  or  with  what  materials,  or  for 
whose  benefit  it  was  to  be  finished ;  or  for 
"  what  stove  "  the  plaintiff  was  to  receive  fifty 
shillings,  or  what  costs  the  parties  were  to  pay, 
or  what  proportion  each  was  to  pay,  or  to 
whom  they  were  to  be  paid. 

4.  Because  that  part  of  the  award  which  re- 
lates to  finishing  the  house,  is  an  award  of  per- 
sonal service. 

I  shall  consider  only  the  third  objection,  for 
that  being,  in  my  opinion,  fatal,  renders  it 
unnecessary  to  examine  either  of  the  others. 

The  intention  of  all  parties  to  an  arbitra- 
tion, is  to  have  their  controversies  finally 
settled,  and  something  ascertained  which  was 
before  doubtful.  Hence,  it  is  a  rule  that 
awards  shall  be  so  plainly  expressed  as  that 
there  may  remain  no  uncertainty  as  to  the 
manner  in  which  they  are  to  be  executed. 
Each  party  should  not  only  know  what  he  is 
to  do,  but  should  also  be  able  to  compel  the 
other  to  perform  what  he  is  ordered  to  do. 
This  cannot  be  the  case  unless  the  arbitrators, 
made  use  of  language  which  is  intelligible  as 
well  to  the  parties  themselves  as  to  those  who 
may  be  called  on  to  enforce  their  decisions. 
Although  courts  have  departed  from  the 
strictness  with  which  awards  were  formerly 
examined,  and  which  was  a  reflection  on  the 
administration  of  justice,  yet  they  have  not 
carried  their  indulgence  so  far  as  to  dispense 
with  their  being  certain,  at  least  to  a  common 
intent.  Without  adhering  to  this  rule,  an 
award  might  be  so  obscure  as  that  neither 
party  would  know  what  he  had  to  do  ;  in  such 
a  case,  if  it  were,  nevertheless,  binding  and 
final,  great  injustice  would  be  done  ;  for  there 
could  be  no  recourse  on  the  bond  for  not  per- 
forming the  award,  and  yet  the  remedy  on  the 
original  ground  of  controversy  would  be  gone. 
To  take  the  present  case  out  of  this  rule,  it  is 
said,  that  if  the  award  be  good  in  that  part 
whereof  the  breach  is  assigned,  it  is  sufficient, 
and  the  plaintiff  must  *have  judgment,  [*239 
according  to  the  decision  in  Fox  v.  Smith  and 
Addson  v.  Gray  (Wills.,  267,  293).  But  there 
is  a  manifest  difference  between  those  cases 
and  the  one  before  us.  By  those  awards,  ex- 
cept as  to  an  exchange  of  release,  there  was 
nothing  to  be  done  but  by  one  of  the  parties. 
The  defendant,  in  each  of  those  suits,  was  to 
pay  the  plaintiff  a  sum  certain,  and  also  some 
costs,  without  mentioning  how  much.  The 
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court  held,  that  as  the  awards  were  certain  as 
to  the  specific  sums  directed  to  be  paid,  it  was 
no  reason  why  the  plaintiff  should  not  have 
the  benefit  of  them  so  far,  especially  as  they 
thereby  waived  their  right  ever  to  recover  the 
costs,  which  was  an  advantage  to  the  defend- 
ants. This  rule,  however,  cannot  apply  where 
distinct  things  are  to  be  done  by  the  different 
parties  ;  for,  in  such  cases,  what  is  to  be  done 


sum,  is  good,  because  they  may  be  taxed  by 
the  proper  officers  ;  but  here  no  suit  is  men- 
tioned, nor  does  any  appear  to  have  been 
pending ;  and  if  they  were,  the  costs  or  ex- 
penses of  the  arbitration  (which  does  not  ap- 
pear to  have  been  made  a  rule  of  any  court),  I 
do  not  perceive  how  they  were  to  be  ascer- 
tained. 
Upon  the  whole,  there  is  so  much  uncertain- 


by  the  respective  parties  must  be  set  forth  +  ty  in  everything  which  the  plaintiff  is  ordered 
with  equal  certainty,  otherwise  the  one  may    to  do  by  this  award,  that  I  think  it  but  com- 


•enforce  that  part  of  the  award  which  is  in  his 
behalf,  while  the  other  can  have  no  relief  for 
-such  parties  as  are  intended  to  be  in  his  favor, 
because  of  the  ambiguity  of  the  language  made 
use  of.  Such  is  the  nature  of  this  award.  The 
to  be  paid  to  the  plaintiff,  and  for  non- 
payment of  which  this  action  is  brought,  is 
sufficiently  certain ;  but  it  is  unreasonable  he 
.should  receive  this  money,  unless  he  performs, 
•or  can  be  compelled  to  perform,  those  things 
which  he  is  directed  to  do,  and  which  must 
liave  formed  part  of  the  consideration  for  giv- 
ing him  this  sum.  In  other  words,  if  the  de- 
fendant can  have  no  remedy  against  the 
plaintiff  for  what  he  is  to  perform,  on  ac- 
count of  the  uncertainty  in  the  meaning  of  the 
arbitrators,  the  whole  award,  however  ex- 
plicit as  to  what  he  is  to  do,  must  be  nugatory. 
It  remains  to  be  examined  whether  that  be  the 
•case  here.  The  parties  are  enjoined  to  finish 
' '  the  house  "  between  them.  Here  is  some- 
thing to  be  done  by  the  plaintiff  (and  most 
probably  for  the  defendant's  benefit),  for  the 
•omission  of  which  he  ought  to  be  liable,  and 
jet  it  is  very  problematical  whether  he  might 
not  shelter  himself  under  the  uncertainty  of 
the  direction.  What  house  was  to  be  finished? 
Where  did  it  stand?  What  were  its  dimensions? 
What  materials  were  used?  When  was  it  com- 
pleted? Or  for  whom?  Nor  can  the  uncertain- 
ty of  the  award  in  this  respect  be  helped  or 
removed,  either  by  reference  to  the  submission, 
or  by  the  context  of  the  award,  or  by  anything 
connected  with  it.  Nor  does  it  fall  within 
those  cases  where  averments  of  the  party  may 
render  certain  that  which  is  not  sufficiently 
•defined  by  the  arbitrators  themselves.  An 
24O*]  averment  is  sometimes  *admitted  to 
support  an  award  which  has  an  appearance 
•of  being  uncertain,  but  when  there  is  no 
means  of  ascertaining  what  is  thus  doubtful, 
but  by  traveling  out  of  the  instrument  al- 
together, and  relying  entirely  upon  parol 
testimony  to  show  the  intention  of  the  arbitra- 
tors, the  experiment  is  dangerous  and  ought 
not  to  be  made. 

The  same  uncertainty  prevails  as  to  "the 
stove  "  which  the  defendant  was  to  keep  at 
the  price  of  fifty  shillings.  As  "  the  "  house, 
it  is  called  Kaf  exochen,  "  the  stove."  There 
might  be  several  stoves  in  his  possession. 
What  entitled  it,  therefore,  to  this  honorable 
distinction,  or  whether  it  would  in  that  way 
be  known,  even  to  the  parties  themselves,  does 
not  appear.  But,  as  has  been  already  said,  it 
is  not  sufficient  that  the  parties  understand  the 
arbitrators ;  their  language  should  be  in- 
telligible also  to  those  to  whom  application 
may  be  made  to  give  effect  to  their  decisions. 


mon  justice  to  the  defendant  to  consider  the 
whole  as  void.  My  opinion,  of  course,  is  that 
he  have  judgment. 

KENT,  Ch.  J.  I  am  of  opinion  the  whole 
award  is  void  for  uncertainty.1  It  ought  to 
appear  from  context  of  the  award,  or  from  the 
nature  of  the  thing  awarded,  or  by  a  manifest 
reference  to  something  connected  with  it,  what 
things  the  parties  are  ordered  to  do.  (Kyd, 
129,  134.)  Here  is  nothing  to  which  this 
award  can  be  referred  for  explanation ;  and  it 
does  not  appear  from  the  award  itself  what 
house,  or  stove,  or  costs  are  alluded  to.  It 
speaks  only  of  the  house,  the  stove,  and  the 
costs,  without  adding  one  word  by  way  of 
reference  or  explanation.  An  award  may  be 
good  in  part  and  bad  in  part,  provided  the 
latter  be  independent  of,  and  unconnected  with, 
the  former.  (Willes,  56.)  But  that  does  not 
seem  to  be  the  case  here.  The  payment  of 
eleven  pounds  ten  shillings  is  connected  with 
the  costs,  and  the  passing  of  receipts, 
*must  have  reference  to  some  con-  [*241 
troversy  about  the  house.  It  is,  upon  the 
whole,  too  vague,  or  rather  senseless  a  paper 
to  be  the  basis  of  an  action.  Nor  is  there 
equal  justice  by  sustaining  the  suit ;  for  the 
mutual  obligation  about  finishing  the  house, 
must  be  intended  for  the  benefit  of  the  defend- 
ant as  well  as  of  the  plaintiff  ;  and  if,  owing 
to  the  absolute  uncertainty  of  that  part  of  the 
award,  he  can  have  no  remedy  to  coerce  the 
plaintiff  to  perform  any  part  beneficial  to  the 
defendant,  he  ought  not  to  bound  to  pay  the 
eleven  pounds  ten  shillings  to  the  plaintiff. 
We  are  to  presume  the  payment  was  to  be  in 
consideration  of  the  efficacy  of  the  preceeding 
part,  which  was  favorable  to  the  defendant. 

I  am  therefore  of  opinion  that  judgment  be 
for  the  defendant. 

TOMPKINS,  J.  I  concur  in  the  opinions 
delivered. 

SPENCER,  J.  Several  objections  have  been 
taken  to  the  award  and  replication. 

1.  That  the  condition  of  the  bond  is  in  the 
alternative,  if  the  defendant  pays  £100  if  he 
does  not  abide  by  the  award,  then  the  bond  to 
be  void,  and  that  the  plaintiff  should  have 
averred  the  nonpayment  of  the  £100. 

This  bond  is  inartificially  drawn.  The  £100 
mentioned  in  the  condition,  can  be  regarded 
in  no  other  light  than  a  superadded  penalty, 
not  recoverable  in  the  nonpajnnent  of  the  eleven 

1.— An  award  directing  "good  and  sufficient 
security  for  the  payment  of  money,"  in  two  in- 


Equally  uncertain  is  the  award  as  to   the    stallmente,  is  void  for  uncertainty  in  not  stating  the 
<>ost-<  to  be  mid       To  nav  thp  rlmr-res  nocruod    nature  of  thc  security,  whether  it  was  to  consist  of 
ue  p<uu.      i  o  pay  n  1    reftl  Qr  per80nai  security,  or  to  what  extent.     Jack- 
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in  a  particular  suit,  without  mentioning  the  I  son  v.  De  Long,  9  Johns.  Rep.,  43. 
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pounds  ten  shillings.  When,  therefore,  the 
plaintiff  alleges  the  nonpayment  of  the  eleven 
pounds  ten  shillings,  he  alleges  a  substantial 
breach  in  the  award.  I  reject  the  mention  of 
the  £100  as  wholly  superfluous.  It  is  not  an 
alternative  imposed  by  the  arbitrators. 

2.  That  the  plaintiff  has  not  averred  the 
performance  of  those  parts  of  the  award  to 
be  performed  by  him,  and  for  the  benefit  of 
the  defendant. 

The  payment  of  the  eleven  pounds  ten  shil- 
lings does  not  depend  on  any  condition  prece- 
dent ;  it  is  an  independent  and  substantive 
part  of  the  award.  It  is  said  that  the  finishing 
of  the  house  was  for  the  benefit  of  the  de- 
fendant ;  but  this  not  appear  from  the  award  ; 
nor  does  it  appear  on  what  account  the  eleven 
pounds  ten  shillings  were  to  be  paid. 

3.  That  all  matters  are  not  decided  on  by 
the  arbitrators. 

This  is  not  requisite.  An  award  may  be 
good  in  part  and  void  in  part.  This  award  re- 
quires that  receipts  should  be  passed  between 
the  parties  from  the  beginning  of  the  world  to 
the  day  of  the  award  ;  it  also  awards  that  all 
242*]  controversies  *shall  cease.  There  are 
*  some  parts  of  the  award  faulty,  par- 
ticularly as  to  the  costs.  But  courts  of  law 
have  regarded  awards  with  so  favorable  an 
eye  as  not  to  suffer  the  good  parts  of  them  to 
be  injured  by  the  bad.  In  my  opinion  judg- 
ment ought  to  be  rendered  for  the  plaintiff. 

THOMPSON,  J.  The  objections  taken  by  the 
defendant's  counsel  to  the  plaintiffs  right  of 
recovery  in  this  case,  may  be  considered,  first, 
as  against  the  replication ;  and  second,  as 
against  the  award  of  the  arbitrators.  The  ex- 
ceptions to  the  replication  are,  that  the  plaint- 
iff should  have  averred  performance  on  his 
part,  and  also  should  have  alleged  that  the  de- 
fendant had  not  paid  the  £100  mentioned  in  the 
condition  of  the  bond,  nor  performed  the  award, 
considering  the  condition  of  the  bond  in  the  al- 
ternative. The  cases  which  require  an  averment 
of  performance  on  the  part  of  the  plaintiff  are, 
where  what  is  awarded  to  be  done  by  him  is 
void,  and  where  his  performance  is  a  condi- 
tion precedent.  (Kyd.,  197.)  Where  the 
award  is  void  on  his  part,  he  should  suggest 
performance  to  remove  all  objections  on  the 
part  of  the  defendant  on  the  ground  of  want 
of  mutuality.  Where  performance  on  the  part 
of  the  plaintiff  is  a  condition  precedent,  it  falls 
within  the  general  rule,  that  where  a  plaintiff's 
right  or  interest  commences  upon  condition  or 
act  to  be  done  by  him,  he  must  aver  and  show 
performance  on  his  part  to  entitle  him  to  re- 
cover. (5  Bac.  Abr.,  337.)  Neither  of  these 
rules,  however,  can  be  applied  to  this  case. 
For  performance  on  the  part  of  the  plaintiff  is 
not  a  condition  precedent,  nor  is  the  award 
wholly  void  as  to  the  acts  to  be  done  by  him. 
This  exception  must  therefore  fail  :  nor  do  I 
think  the  other  objection  to  the  replication 
well  taken.  The  condition  of  the  bond  is  in- 
artificially  worded.  But  the  obvious  intention 
of  it  was  to  abide  the  award,  and  not  for  the 
payment  of  the  £100  in  any  event.  Admit- 
ting it,  however,  to  be  in  the  alternative,  either 
to  pay  the  £100  or  perform  the  award  ;  it  was 
so  at  the  election  of  the  defendant.  If  he  had 
made  his  election  and  had  paid  the  £100  he 
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ought  to  have  pleaded  it,  which  would  have 
been  a  good  answer  to  the  present  action. 
(Kyd.,  204.)  The  rule  that  where  an  award 
is  in  the  alternative,  the  plaintiff  in  assigning 
the  breach  must  allege  that  the  defendant  has 
neither  done  the  one  nor  the  other,  cannot  ap- 
ply. The  award  is  not  of  that  description. 
The  alternative,  if  any,  is  in  the  condition  of 
the  bond. 

The  exceptions  taken  to  the  award  are,  that 
it  is  not  mutual ;  that  it  is  not  pursuant  to  the 
submission  ;  does  not  embrace  *all  mat-  [*24-J3 
ters  in  controversy,  and  is  uncertain.  The 
award  that  the  parties  shall  pass  receipts  to- 
each  other  from  the  beginning  of  the  world  to 
the  date  of  the  award,  is  equivalent  to  an 
award  of  a  final  settlement ;  and  that  the  par- 
ties should  execute  to  each  other  general  re- 
leases, which  has  been  uniformly  held  suffi- 
cient to  render  an  award  mutual.  (Kyd.,  148,. 
149.)  I  do  not  see  in  what  respect  the  award 
is  not  pursuant  to  the  submission.  The  sub- 
mission is  a  general  one  of  all  matters  of  con- 
troversy. (2  D.  &  E.,  647.)  These  words  are 
sufficiently  broad  to  embrace  every  subject  of 
dispute  between  the  parties,  and  the  award 
purports  to  be  a  final  settlement  of  all  dif- 
ferences. Although  the  submission  contains 
no  power  of  awarding  respecting  costs,  yet 
that  is  held  to  be  a  power  necessarily  incident 
to  the  authority  of  the  arbitrators.  (Kyd., 
100.)  The  uncertainty  in  the  award,  however, 
as  to  the  costs,  and  as  to  the  house  to  be  fin- 
ished by  the  parties,  and  the  stove,  which  the 
defendant  had  a  right  to  elect  to  keep,  cannot 
affect  the  plaintiff's  right  of  recovery.  No 
breach  is  alleged  in  these  respects  ;  not  does  it 
appear  for  whose  benefit  those  things  were  to 
be  done.  Besides,  I  am  not  satisfied  that  all 
these  uncertainties  might  not  be  supplied  by 
proper  averments.  But  admitting  the  award 
to  be  bad  in  these  particulars,  an  award  may 
be  good  in  part  although  bad  in  part.  The  only 
breach  assigned  is  the  nonpayment  of  the  eleven 
pounds  ten  shillings,  which  is  a  distinct  and 
independent  matter.  In  this  the  award  is  suffi- 
ciently certain  and  good.  I  think  the  case  of 
Fox  v.  Smith,  very  analogous  to  this.  (2  Wils., 
267.)  The  Chief  Justice  there  says,  if  the  award 
be  good  in  the  part  whereof  the  breach  is  as- 
signed (the  defendant  having  admitted  the 
breach  by  his  demurrer),  the  plaintiff  must 
have  judgment,  and  in  this  the  whole  court 
concurred. 

I  am  therefore  of  opinion  that  none  of  the 
exceptions  are  well  taken,  and  that  the  plaint- 
iff should  have  judgment. 

Judgment  for  the  defendant. 

Cited  in— 21  Wend.,  604;  32  Wend.,  129;  35  N.  Y.,, 
293;  9  Hun,  393. 


DEVOE  v.  ELLIOT. 

SJieriff—Levy — Return   day  Past. 

A  sheriff  cannot  levy  on  goods  by  virtue  of  a  fl~ 
fa.  after  the  return  day  is  past. 

THIS  was  an  action  against  the  defendant  to 
recover  the  value  of  a  mare,  sold  by  him 
to  the  plaintiff. 

C  A  INKS'  REPS.,  2. 
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The  facts  were,  that  on  the  17th  of  June, 
1800,  a  writ  of  fieri  facias  was  delivered  to  the 
sheriff  of  Montgomery,  against  the  goods,  &c., 
of  Avery  Herrick,  returnable  on  the  third 
Tuesday  in  July  then  next.  On  the  tenth  of 
244*]  November  *f ollowing,  Herrick  bought 
the  mare  in  question,  and  sold  her  to  the  de- 
fendant, of  whom  she  was  purchased  by  the 
plaintiff.  A  few  days  after  this,  the  sheriff 
levied  on  the  mare  in  the  plaintiffs  hands,  and 
sold  her  by  virtue  of  the  writ,  then  remaining 
unsatisfied. 

The  only  question  for  the  court  was,  whether 
a  sheriff  by  value  of  a  fieri  facias,  put  into  his 
hands  before  the  return  day,  can  legally  sell 
the  goods  which  the  party,  against  whose  prop- 
erty the  writ  issues,  may  acquire,  subsequent 
to  the  return. 

Mr.  Cody,  for  the  plaintiff.  There  is  no  case 
exactly  in  point ;  we  contend,  however,  that 
till  the  debt  is  satisfied  the  writ  will  affect 
property  corning  to  the  hands  of  the  person 
against  whom  sued  out ;  otherwise  the  officer 
who  begins  an  execution  will  not  always  be 
enabled  to  finish  it.  Yet  this  is  what  he  is  di- 
rected to  do.  (2  Bac.  Abr.,  tit.  Execu.,  3(56.) 
In  the  case  of  a  levari  facia*,  against  the  lands 
of  ecclesiastics,  we  find  the  writ  is  operative 
after  the  return.  (2  H.  Black.,  582.)1  In 
principle  there  is  no  difference  between  the 
two  executions  by  fieri  facias,  and  that  by  a 
levari.  Was  it  otherwise  than  as  we  insist,  a 
subsequent  execution  might  be  satisfied,  while 
the  first  lay  in  the  sheriff's  hands  totally  un- 
productive. 

Mr.  Hildreth,  contra.  After  the  return  day, 
the  writ,  is  dead  in  law.  Its  legal  force  is  to- 
tally exhausted,  and  it  warrants  no  kind  of 
proceeding.  (1  Salk.,  321  ;  1  Vent.,  30  ;  Yelv., 
157;  Hob.,  72;  Tidd's  Practice,  385,  tit.  Exe- 
cution.) 

Per  Curiam.  The  only  question  arising  in 
this  case  is,  whether  a  sheriff  can,  by  virtue  of 
a  fieri  facias,  duly  delivered  to  him  before  the 
return  day,  legally  levy  on,  and  sell,  goods 
and  chattels  acquired  by  the  defendant  after 
the  return  day  in  the  execution  ?  We  think 
he  cannot.-  We  take  it  to  be  a  general  prin- 
ciple that  all  process  must  be  served  before  the 
return  day.  The  utmost  length  the  law  allows 
for  executing  a  writ  is  the  day  whereon  it  is 
returnable.  When  a  sheriff  has  levied  an  exe- 
cution in  due  time,  he  may  complete  the  same 
by  sale  after  the  return  day,  but  should  he 
omit  levying  until  that  day  was  passed,  the 
execution  is  dead.  If  these  positions  be  cor- 
rect, we  cannot  see  how  goods  purchased 
by  a  defendant,  .after  the  return  day  in  an  exe- 

1. — Marsh  v.  Fawcett.  The  reason  the  execution 
de  horn's  ecclexiastieis  allows  of  varying1  rents  and 
profits  after  the  return  day  is,  that  it  is  a  continuing 
execution,  raising1  the  debt  out  of  the  profits,  on 
which  the  bishop  is  ruled  from  time  to  time  to  re- 
turn the  sum  levied,  for  after  the  writ  is  actually 
returned,  the  authority  of  the  bishop  is  at  an  end. 
For  the  form  of  the  writ  see  Registr.,  300.  It  issues 
after  a  common  writ  of  execution  sued  out,  and  a 
return  by  the  sheriff  that  the  defendant  is  dericus 
beneficiatux,  millum  l)fil>ens  laicttm  fue'dvni,  and  is  in 
the  nature  of  a  levari  facias,  but  g-oes  to  the  bishop 
of  the  diocese.  2  Inst.,  4. 

2.— His  authority  expires  with  the  writ.  If  he  levy 
after  the  return  day  by  order  of  the  plaintiff,  they 
are  both  trespassers.  Vail  v.  Lewis  &  Livingston,  4 
Johns.  Rep.,  450. 
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cution  is  passed,  can  be  taken  and  sold  under 
such  process.  The  only  mode,  we  conceive, 
of  getting  at  such  property  is,  by  procuring  a 
return  of  the  execution  and  issuing  an  alias. 
A  contrary  practice  would  be  mischievous  and 
a  fraud  upon  other  creditors. 

*The  opinion  of  the  court,  therefore,  [*24*> 
is,  that  judgment  of  nonsuit  be  entered  pur- 
suant to  the  stipulation  in  the  case. 

Judgment  of  nonsuit. 

Cited  in— 4  Johns.,  450  ;  12  Johns.,  407;  13  Johns., 
257;  7  Wend.,  221;  6  N.  Y.,  333;  54  N.  Y.,  114;  64  N. 
Y.,  31 ;  62  Barb.,  425 ;  4  Bos.,  480. 


CLINTON  «.  CROSWELL. 

Libel  —  Venue  —  Change  of. 

In  an  action  for  a  libel,  the  court  will  not,  on  the 
common  affidavit,  chang-e  the  venue  from  the 
county  in  which  circulated  to  that  in  which  printed 
and  first  published. 
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was  an  action  for  publishing  a  libel. 


Mr.    Hopkins,    on    the    common    affidavit,    • 
moved  to  change  the  venue  from  the  City  and 
County  of  New  York  to  the  County  of  Greene. 

Mr.  Riker,  contra,  read  an  affidavit  by  the 
plaintiff  stating  that  he  resides  in  New  \  ork, 
and  that  the  suit  was  brought  for  the  publica- 
tion of  a  libel  in  a  newspaper,  published  in  the 
County  of  Greene,  by  the  defendant,  and 
which  he  saw  exposed  to  the  view  of  many 
persons  in  this  city,  and  that  the  plaintiff 
verily  believed  the  'defendant  was  the  editor 
or  printer  of  said  paper.  On  these  facts  it 
was  insisted  that  the  affidavit  of  the  cause  of 
action,  arising  wholly  in  the  County  of  Greene, 
was  not,  correct,  because  wherever  the  paper 
circulated  a  right  of  action  accrued.  It  was 
contended  to  be  of  more  importance  to  an  in- 
dividual to  protect  his  character  against  libels 
disseminated  in  the  place  of  his  residence, 
than  in  a  remote  part  where  he  mijrht  be 
scarcely  known.  Therefore,  in  Pinkney  v. 
Cottim(\  D.  &  E.,  571),  the  court  refused  to 
change  the  venue  from  the  place  where  the 
libel  was  circulated  to  that  where  printed. 

Per  Curium.  There  is  no  ground  for  the 
application.  The  defendant  can  take  nothing 
by  his  motion,  and  must  pay  costs  to  the 
plaintiff.3 

Motion  denied. 
Cited  in—  4  Cow.,  405. 


CANDEE  v.  GOODSPEED. 

Adjournment    by   Justice  —  Time  —  Plaintiff's 
Consent. 

If  a  non-resident  plaintiff  sue  by  warrant  before  a 
justice,  and  will  not  consent  to  an  adjournment  for 
more  than  three  days,  in  no  case  can  the  justice  ad- 
journ over  that  time. 

3.— Change  of  venue  is  an  action  for  libel  dis- 
persed in  different  counties  will  be  denied,  unless 
there  is  a  decided  preponderance  of  witnesses,  &e. 
Root  v.  King-.  4  Cow.,  403 ;  see  Nicholson  v.  North- 
rop, 3  J.  11.,  189. 
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N  error,  on  certiorari,  from  a  justice's  court. 


The  plaintiff  was  a  non-resident,  and  the 
suit  commenced  by  warrant. 

The  defendant,  on  account  of  the  inevitable 
absence  of  a  material  witness,  and  after  due 
diligence  used  to  procure  him,  requested  an 
adjournment  for  more  than  three  days,  offer- 
ing the  same  security  as  is  required  by  the  8th 
section  of  the  Ten  Pound  Act.  The  plaint- 
iff refusing  to  consent  to  the  delay,  the 
24O*]  *justice,  of  his  own  authority,  ad- 
journed over.  This  was  alleged  for  error. 

Per  Curiam.  The  seventh  section  is  too 
positive  and  peremptory  to  be  got  over.  The 
justice  had  not  any  power  to  adjourn  beyond 
the  three  days. 

Judgment  reversed. 


ANONYMOUS. 

Public  Officer — No  Excuse  for  Default. 

Being  a  public  officer  affords  no  excuse  for  not 
going  to  trial,  nor  does  his  cause  acquire  any  pre- 
ference. 

IT  was  ruled  that  the  causes  in  which  public 
officers,  such  as  Attorney-General,  dis- 
trict attorney,  and  the  like,  are  concerned, 
have  no  preference  at  the  sittings  or  circuits  : 
nor  will  such  circumstances  afford  an  excuse 
for  not  going  to  trial  according  to  notice,  or  a 
reason  to  refuse  judgment  of  nonsuit ;  it  being 
the  duty  of  public  officers  to  provide  other 
counsel  when  they  cannot  themselves  attend  ; 
and  if  they  do  not,  it  is  at  their  peril. 


LIVINGSTON  «.  HASTIE  AND  PATRICK. 
THE  SAME  «.  TYKIE. 

1.  Note  —  Consideration  —  Judgmemt.  2.  Id.  — 
Given  by  Partner,  in  Firm  Name  for  P>~i- 
vate  Debt  —  Indorser. 

A  judgment  recovered  by  the  United  States  is  a 
good  consideration  for  a  note  to  the  district  at- 
torney, and  not  inquirable  into  an  action  upon  it  by 
him,  though  satisfaction  be  not  entered  upon  the 
judgment. 

A  note  given  in  the  name  of  a  firm  for  a  private 
debt  of  one  partner  is  void  in  the  hands  of  the 
creditor,  as  against  the  firm,  if  given  without  the 
consent  of  the  partnership,  and  even  as  against  a 
friendly  indorser,  indorsing  at  the  request  of  one 
of  the  firm,  and  not  knowing  the  note  was  not  given 
for  a  partnership  debt. 

Citations-2  Burr.,  1516;  Str.,  674;  Esp.  Rep.,  117;  1 
Esp.  Rep.,  261  ;  1  East,  48  ;  2  Esp.  Rep.,  524. 


were  two  actions  brought  by  the  in- 
J-  dorsee  of  the  same  promissory  note.  The 
first  was  against  Hastie  &  Patrick  as  makers  ; 
the  second  against  Tyrie  as  indorser.  The 
fact  in  each  were  these:  Hastie  had  become 
bail  in  a  suit  by  the  United  States,  in  the  Dis- 
trict Court,  and  judgment  had  been  obtained 
against  him  on  his  recognizance.  Being  un- 
able to  pay  it,  the  plaintiff  (who  was  district 
attorney  for  the  United  States)  agreed  to  take 
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his  own  note  with  an  indorser.  Hastie  on 
this,  without  the  knowledge  and  consent  of 
his  partner,  drew  the  note,  on  which  the  pres- 
ent actions  were  founded,  in  the  name  of  the 
firm,  and  prevailed  on  Tyrie  to  lend  his  in- 
dorsement. The  note  thus  drawn  and  indorsed 
was  given  by  Hastie  to  the  plaintiff,  but  satis- 
faction was  never  entered  on  the  judgment. 
A  verdict  for  the  plaintiff  having  been  taken 
by  consent,  in  both  suits,  subject  to  the  opin- 
ion of  the  court,  the  cases  now  came  up  and 
were  argued  together. 

•  Mr.  Robinson,  for  the  plaintiff.  The  con- 
sideration for  the  note  cannot  be  questioned. 
There  was  a  bona  fide,  valid,  •  existing  debt. 
That  satisfaction  was  not  entered  is  imma- 
terial, as  the  note  was  only  a  collateral  secur- 
ity, and  in  such  cases  the  judgment  *is  [*247 
always  kept  on  foot  till  payment  of  the  note. 
But  allowing  the  debt  due  on  the  judgment 
not  to  be  a  sufficient  consideration,  there  was 
a  still  further  one;  forbearance  of  execution. 
This  being  so,  there  was  a  legal  basis  for  the 
contract,  to  the  discharge  of  which  one  part- 
ner had  a  right  to  bind  the  other.  That  the 
act  of  one  of  a  firm  is  obligatory  on  all,  is  a 
settled  principle.  But,  however  the  case  may 
be  with  respect  to  the  suit  against  the  makers, 
no  objection  to  a  recovery  can  be  made  in  that 
against  the  indorser,  for  he  can  never  enter 
into  an  investigation  of  the  bill. 

Messrs.  Harison  and  Caines,  contra.  The 
plaintiff  as  a  public  officer  could  not  take  the 
note  for  a  debt  due  the  United  States:  and  as 
he  knew  the  consideration  on  which  it  was 
given,  it  is  open  to  inquiry  even  by  the  in- 
dorser. But  there  was  no  consideration,  as  the 
forbearance  relied  on  might  have  been  in- 
stantly superseded  by  an  order  from  the 
United  States  to  proceed.  It  is  true  one  part- 
ner can  bind  the  other,  but  that  is  only  in  rela- 
tion to  partnership  transactions.  He  cannot 
for  a  debt  due  in  his  private  capacity  give  a 
note  in  the  name  of  the  firm.  (Sheriff  et  al.  v. 
WiHcs,  1  East,  48.)  The  same  principle  ap- 
plies to  both  cases. 

Mr.  Robinson,  in  reply.  The  authority 
cited  went  on  the  fraud  that  was  practised, 
and  so  do  all  the  cases  to  the  point  relied  on. 

LIVINGSTON,  J.,  delivered  the  opinion  of 
the  court: 

The  first  question  made  in  this  cause  regards 
the  consideration  of  the  note,  and  the  other 
the  liability  of  Patrick,  the  instrument  having 
been  made  for  the  private  debt  of  Hastie,  ana 
delivered  to  the  plaintiff,  who  knew  it  was 
not  given  on  a  partnership  account. 

Whether  the  mere  want  o.f  consideration, 
even  between  the  original  parties,  can  be  al- 
leged against  a  promissory  note,  or  a  bill  of 
exchange,  may  well  be  doubted.  It  is  not  nec- 
essary, as  in  other  simple  contracts,  to  state  a 
consideration  in  the  declaration  ;  the  instru- 
ment itself  imports  one,  and  in  this  respect  par- 
takes of  the  quality  of  a  speciality.  Nor  is  the 
plaintiff  bound  to  prove  his  giving  any  value 
for  such  paper,  unless  when  he  sues  as 
bearer  of  a  bill,  transferable  by  delivery,  and 
that  underf-iuspicious  circumstances.  (Grant 
v.  Vaughan,  3  Burr.,  1/516.)  No  case  can  be 
found  where  the  want  of  consideration  alone 
has  been  admitted  as  a  good  defense.  As 
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against  the  payee,  the  maker,  it  is  true,  has 
been  permitted  to  show,  not  a  want,  but  a  fail- 
ure of  consideration,  and  in  all  cases  he  may 
insist  on  the  illegality  of  it.  Chitty,  in  his 
248*]  treatise  on  bills,  *says,  that  the  want 
of  consideration  may  be  relied  on,  but  not  one 
of  the  decisions  which  he  cites  will  bear  him 
out. l  In  Jeffries  v.  Austin,  the  defendant  was 
only  permitted  to  show  the  note  was  delivered 
in  the  nature  of  an  escrow,  and  it  appearing 
that  the  condition  on  which  it  was  to  take  ef- 
fect had  not  been  performed,  a  verdict  was 
found  for  him.  (Str.,  674.)  Here  the  consid- 
eration, which  had  induced  the  defendant  to 
make  the  note,  failed,  but  if  he  had  given  it  to 
the  plaintiff,  voluntarily,  as  a  gift,  and  with- 
out receiving  any  value,  this  would  hardly 
have  been  a  good  defense.  (So  in  Puget  de 
Bras  v.  Forbes  and  Gregory,  Esp.  Rep.,  117.) 
Lord  Loughborough  allowed  the  defendants, 
in  a  suit  by  the  payee  of  a  bill  of  exchange,  to 
show  that  it  had  been  drawn  before  they  had 
received  any  value  from  the  persons  on  whose 
account  it  was  drawn,  who  had  since  become 
insolvent,  and  that  this  was  known  to  the 
payee  at  the  time  he' took  the  bill,  as  the  gen- 
eral and  established  custom  of  merchants  in 
regard  to  bills  of  this  description.  This  deci- 
sion in  like  manner  proceeds  on  the  principle 
that  the  inducement  for  drawing  the  bill  being 
known  to  both  parties,  to  wit,  an  expectation 
of  funds  from  the  principal,  and  that  failing, 
it  was  unjust  to  exact  payment  of  the  defend- 
ant. The  other  case  from  Espinasse  only  set- 
tles that  the  indorsee  of  an  accomodation  bill, 
who  takes  it  knowing  it  to  be  such,  can  recov- 
er from  the  drawer  no  more  than  he  has  ad- 
vanced on  it.  ( Wiffen  v.  Roberts,  1  Esp.  Hep. , 
261.)  Nor  does  what  Lord  Mansfield  says,  in 
Lickbarrow  v.  Mason,  prove  anything  more 
than  that  between  the  drawer  and  payee  of  a 
bill  of  exchange,  the  consideration  may  be  in- 
quired into  to  prevent  either  of  the  parties 
committing  a  fraud.  This  is  not  denied,  and 
means  nothing  more  than  that  the  drawer  will 
be  allowed  against  the  payee,  and  the  indorser 
against  his  immediate  indorsee,  to  show  what 
was  its  real  consideration,  on  which  the  court 
will  decide  whether  there  ought  to  be  a  recov- 
ery or  not.  But  it  is  not  necessary,  at  present, 
to  decide  how  far  a  total  want  of  consideration 
will  form  a  defense,  because  here  there  was  a 
valuable  one,  and  there  is  no  pretense,  on 
that  ground,  to  avoid  the  note.  Against  Has- 
tie  a  judgment  had  been  recovered  in  the  Dis- 
trict Court  of  the  United  States  for  the  New 
York  district.  For  the  amount  of  this  judg- 
ment, the  present  note  was  taken,  payable  in 
four  months.  As  a  prudent  man,  Hastie  no 
doubt  took  a  receipt  from  the  district  attorney, 
who  must  have  been  the  attorney  on  record  in 
the  suit  in  which  this  judgment" had  been  ren- 
249*J  dered,  *expressing  the  purpose  for 
which  the  note  was  taken,  and,  therefore,  al- 

1.— It  has  Ion?  been  settled  that  between  immedi- 
ate parties  to  a  note  a  consideration  is  necessary ;  of 
this  the  note  is  prima  facie,  but  not  conclusive  evi- 
dence, though  it  turns  the  proof  on  the  defendant 
to  show  there  was  none.  Brown  v.^Marsh,  Gilb. 
Rep.,  154;  Jerome  v.  Whitney,  7  Johns.  Kcp.,  323. 
The  whole  of  the  reasoning  of  the  learned  judge  on 
this  point  is  extrajudicial,  and,  I  say  it  with  regret, 
is  of  no  authority;  nay,  authority  is  against  it. 
Pearson  v.  Pearson,  7  Johns.  Rep.,  36. 
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though  the  judgment  was  not  cancelled,  it 
would  be  satisfied  by  actual  payment  of  the 
note,  for  which  it  was  given  as  a  collateral  se- 
curity, and  so  would  the  latter  be  discharged 
by  paying  the  judgment.  This  is  a  common 
practice,  nor  are  we  bound  to  presume  that 
the  district  attorney  exceeded  his  powers,  in 
consenting  to  a  suspension  of  the  execution, 
on  receiving  additional  security.  He  proba- 
bly acted  in  conformity  to  his  instructions 
from  government,  but,  at  any  rate,  we  are  not 
to  conjecture,  as  it  is  not  in  the  case,  that  he 
acted  without  instructions,  or  in  violation  of 
them. 

On  the  other  point,  which  respects  the  liabil- 
ity of  Patrick,  there  can  be  no  difficulty.  It 
is  certain  that  the  power  of  one  partner  to  bind 
the  other  is  very  great,  and  for  the  purpose  of 
trade  it  should  be  so.  When  there  is  a  known 
partnership,  it  is  right  that  any  one  dealing 
with  either  of  the  partners,  as  such,  should 
have  recourse  to  all  of  them  for  his  contracts, 
and  if  he  abuse  the  confidence  which  his  asso- 
ciates repose  in  him,  strangers  should  not  suf- 
fer. But  it  is  not  necessary  for  trade  that  this 
authority  over  each  other  should  extend  to 
matters  totally  unconnected  with  the  objects 
of  their  association,  and  which  it  is  impossible 
any  articles  of  partnership  could  have  contem- 
plated. Were  that  the  case,  it  would  put 
an  end  to  those  connections  altogether.  It  can 
never  be  the  intention  of  those  who  form  com- 
panies of  this  nature,  nor  can  it  be  the  ex- 
pectation of  the  world,  that  every  partner  is 
to  pledge  the  general  responsibility  for  his  pri- 
vate debts,  contracted  before  or  after  the  part- 
nership. When  anyone,  therefore,  takes  a 
partnership  note  from  one  of  the  company, 
for  what  he  knows  to  be  his  particular  debt, 
without  consulting  or  apprising  the  other 
members  of  his  intention,  or  obtaining  their 
consent,  there  is  no  hardship  in  confining  his 
remedy  to  the  one  whose  debt  it  was.3  This 
rule  we  adopt  as  one  that  will  produce  the 
least  mischief,  will  prevent  an  improper  use  of 
the  partnership  firm,  will  confine  persons  thus 
associated,  within  proper  bounds,  and  will  de- 
stroy every  inducement  in  strangers  to  obtain, 
by  practice  or  fraud,  a  security  against  the 
whole  company  for  the  individual  debt  of  any 
member.  The  plaintiff  here  knew  the  note 
was  given  for  Hastie's  own  debt,  and  it  does 
not  appear  that  Patrick  consented  to  his  name 
being  used  ;  the  defendants,  therefore,  must 
have  judgment. 

In  1  East,  48,  is  a  case  decided  on  the  same 
principles.  *Two  partners,  prior  to  [*25O 
their  connection  with  another  person,  had 
contracted  a  debt,  for  which  they  afterwards 
accepted,  in  the  name  of  the  new  firm,  a  bill, 
drawn  by  their  creditor,  who  commenced  a 
suit  on  it.  The  court  were  unanimous  that 
the  new  partner  was  not  liable  on  this  bill. 

There  is  also  a  case,  decided  by  Lord  Ken- 
yon,  at  Nm  Prim,  of  Arden  v.  Shaiyw  and 
Oilton  3  Esp.  Rep.,  554),  not  very  unlike  this. 
Only  the  party  who  took  the  bill,  indorsed  by 
Sharp  &  Gilson,  was  informed  bv  Gilson,  one 
of  the  partners,  that  the  transaction  was  to  be 
concealed  from  the  other.  The  ground,  how- 

3.— The  partnership  not  being  liable.  Lansing  v. 
Gaine  &  Ten  Eyck,  2  Johns.  Rep.,  300;  Livingston  v. 
Roosvelt,  4  Johns.  Rep.,  251. 
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ever,  on  which  his  lordship  decided,  is  the 
same  which  has  been  here  taken.  "The  trans- 
action," he  said,  ''indicated  that  the  money 
was  for  Gilson's  own  use,  and  not  raised  on 
the  partnership  account." 

We  think  even  in  the  second  suit  the  plaint- 
iff ought  not  to  recover.  The  defendant  in- 
dorsed the  note  of  Hastie  &  Patrick,  as  their 
surety,  believing  it  to  be  good  against  both, 
but  in  the  preceding  case  we  have  determined 
it  not  to  be  binding  on  the  latter,  and  as  the 
plaintiff,  who  was  this  defendant's  immediate 
indorsee,  knew  on  what  account  it  was  made, 
and  must  therefore,  be  presumed  to  have 
known  that  it  was  good  against  Hastie  alone, 
his  action  against  the  indorser  cannot  be  sus- 
tained. If  the  plaintiff  should  have  judgment 
in  this  second  suit,  the  defendant,  who  is  an 
innocent  payee  of  the  note,  and  was  unac- 
quainted with  the  circumstances  under  which 
it  was  issued  would,  in  another  action,  be  en- 
abled to  recover  from  the  makers,  and  in  this 
way  the  judgment  just  rendered  would  be  de- 
feated. For,  although  the  party  who  receives 
from  one  partner  a  note  of  the  company,  for 
his  separate  debt,  cannot,  according  to  this  de- 
cision, maintain  a  suit  against  the  other  part- 
ners, it  will  not  follow  that  a  holder  of  a  note, 
unapprised  of  this  circumstance,  will  labor 
under  the  same  disability.  As  well,  then,  to 
prevent  this  consequence,  as  because  the  note 
is  not  such  a  one  as  the  party  supposed  he 
was  indorsing,  the  defendant  must  have  judg- 
ment.1 

Judgment  in  each  suit  for  the  defendant, 

Distinguished— 21  Wend.,  593. 

Cited  in— 2  Johns.,  305;  4  Johns.,  261:  11  Johns., 
5*6 ;  13  Johns..  52 ;  16  Johns.,  38 ;  1  Wend.,  531 ;  3 
Wend.,  417 ;  7  Wend.,  328 ;  14  Wend.,  137, 145, 157 ;  18 
Wend.,  483;  14  N.  Y.,  628;  16  N.  Y.,  ia5;  26  N.  Y., 
508 ;  21  Hun,  182 ;  7  Daly,  372. 


WILCOX  v.  WOODHALL. 
Stipulation  by  a  counsel  in  the  cause  good. 

'THE  court  determined  that  a  stipulation  (see 
L     Vol.  I.,  p.  7,  n.)  in  a  suit  by  a  counsel, 
in  the  cause,  was  as  good  and  effectual  as  by 
the  attorney  on  record. 


251*] 


*WADDINGTON 

v. 
CHAMBERLAIN  AND  CLASON. 

Rule  for  Attachment — Renewal — Time. 

The  court  will  renew  a  rule  for  an  attachment  if 
it  has  not  been  forwarded  by  the  clerk  in  time  to  be 
duly  served. 

1. — All  the  partners  of  a  firm  are  bound  by  a  note 
made  by  one  of  the  partners  in  the  name  of  the  firm 
for  his  individual  benefit,  even  though  it  be  fraud- 
ulently put  in  circulation  as  it  respects  himself,  if 
the  note  before  maturity  comes  into  the  hands  of  a 
liona  Me  holder.  Wells  v.  Evans,  20  Wend.,  251; 
Catskill  Bank  v.  Stall,  15  Wend.,  364 ;  S.  C.,  18  Wend., 
466, 17  Wend.,  524,  22  Wend.,  183, 3  Hill,  2(i2 ;  see  cases 
6  Hill,  114,  17  Wend.,  524,  22  Wend.,  183,  14  Wend., 
146, 14  Wend.,  133,  5  Wend.,  475, 11  Wend.,  75,  6  Cow., 
497,  4  Cow.,  282, 11  J.  R  .,  544. 
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T  AST  term  the  court  had,  in  this  suit,  grant - 
JJ  ed  a  rule  to  show  cause  why  an  attachment 
should  not  issue  against  A.  B.,  but  from  some 
accident  in  the  clerk's  office,  in  Albany,  the 
rule  had  not  been  forwarded,  so  as  to  admit  of 
serving  a  copy  twenty  days  before  the  term. 

Mr.  Riggs,  on  these  facts,  moved  to  renew 
the  rule  for  the  attachment,  which  was 

Ordered  accordingly. 


DAY  «.  WILBER. 
Vacating  rules.* 

THE  court,  consisting  of  only  LIVINGSTON 
and  TOMPKINS,  Justices,  said,  very  slight 
grounds  would  be  sufficient  to  induce  them  to 
refuse  vacating  a  rule,  granted  on  argument, 
in  full  court. 


THE    COLUMBIAN    INSURANCE    COM- 
PANY. 

Nonsuit — Motion —  Time. 

Motion  for  judgment  as  in  case  of  nonsuit  must 
be  in  the  next  term  after  the  neglect. 

IT  was  ruled,  that  judgment  as  in  case  of 
nonsuit  for  not  proceeding  to  trial,  must  be 
moved  for  the  next  term  after  the  laches,  and 
the  practice,  according  to  the  case  of  Brandt 
v.  Buckhout  (Vol.  I.,  p.  113),  was  now  con- 
firmed. 

N.  B.  Mr.  Sanford,  United  States  Attornev, 
mentioned,  that  by  the  words  of  the  act  it 
might  be  moved  for  "at  any  time."  But  the 
court  paid  no  attention  to  the  remark. 


COD  WISE  AND  LUDLOW  v.  HACKER. 

Cross  Suits — Reference — Costs. 

If  in  cross  suits  one  has  been  referred,  in  which  all 
may  be  obtained  that  can  be  gained  by  a  reference 
in  the  other,  the  court  will  not  refer  such  other,  es- 
pecially if  there  be  a  posibility  that  by  so  doing  the 
report  may  be  so  apportioned  as  to  throw  the  costs 
of  both  on  one  party,  who  by  a  decision  of  the  court 
seems  to  have  a  right  to  a  verdict  in  his  favor  in  one 
of  the  suits. 

THE  plaintiffs  had  brought  an  action  against 
the  defendant  for  disobedience  of  orders. 
The  declaration  consisted  of  two  special  counts, 

*See  Hildreth  v.  Harvey,  2  Johns.  Cas.,  221. 
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and  one  for  money  had  and  received.  A  ver- 
dict having  been  rendered  against  the  defend- 
ant, he,  in  February  last,  applied  to  set  it  aside, 
which  being  ordered  (Vol.  I. ,  526),  he  instituted, 
for  the  recovery  of  his  wages,  money  laid  out, 
«fec.,  a  cross  suit,  in  which  the  general  issue 
252*]  only  was  pleaded.  On  this  *being  re- 
ferred, it  was  agreed,  by  a  consent  indorsed 
on  the  plea,  that  everything  might  be  shown 
in  evidence  in  the  same  manner  as  if  pleaded. 
At  the  reference  the  plaintiffs  in  this  action 
perceived  a  report  would  probably  be  given  in 
their  favor,  on  the  money  counts  in  this  suit, 
if  they  could  also  be  referred,  and,  therefore, 
.gave  notice  that  they  would  apply  for  per- 
mission to  refer  the  money  counts,  in  this 
oause,  on  agreeing  to  no  further  prosecute  the 
special  counts  for  disobedience. 

Mr  Biker,  District  Attorney,  resisted  the 
application  as  involving  in  the  discussion  points 
of  law,  and  being  made  with  no  other  inten- 
tion than  to  endeavor  to  get  the  referees  to  ap- 
portion the  balance  they  might  report  due, 
hetween  the  two  suits,  and  thus  give  the  plaint- 
iffs costs  on  both.  The  full  effect  of  this 
motion,  he  contended,  had  already  been  ob- 
tained ;  the  now  plaintiffs  having,  in  the  suit 
against  them,  set  off  everything  they  could 
against  Hacker's  demands.  He  argued  that  it 
was  plain  the  motion  was  only  to  avoid  going 
to  trial  on  the  suit  which  they  saw  they  must 
lose,  because  their  demands  on  the  counts  they 
now  relied  on  were  settled  by  the  reference, 
and  as  to  the  special  counts,  the  former  decis- 
ion of  the  court  had  determined  those  against 
them. 

TOMPKTNS,  J.  Upon  an  affidavit  of  the 
plaintiffs,  that  a  suit  of  Hacker  against  them 
was  depending  in  this  court,  which  had  been 
referred,  and  that  the  referees,  it  was  appre- 
hended, were  inclined  to  report  a  balance  in 
their  favor,  if  the  state  of  the  pleadings  would 
admit  of  it,  I  granted  an  order,  in  vacation, 
to  stay  the  filing  of  the  report  of  the  referees 
in  the  suit  of  which  Hacker  is  plaintiff,  to  give 
the  plaintiffs,  in  this  cause,  an  opportunity  of 
making  the  present  application. 

Upon  the  state  of  facts  now  disclosed,  it  ap- 
pears to  me  improper  to  grant  the  plaintiff's 
motion.  By  virtue  of  the  consent  indorsed 
upon  the  general  issue,  in  the  cause  of  the  gen- 
•eral  issue,  in  the  cause  heretofore  referred,  the 
plaintiffs  have  their  election  to  have  the  bal- 
ance, which  may  appear  due  to  them,  reported 
in  their  favor,  in  that  suit,  or  upon  the  trial  of 
this  cause,  to  recover  such  balance  under  the 
general  counts.  The  circumstance  that  the 
trial  of  the  cause  will  require  the  discussion 
and  decision  of  important  principles  of  law, 
affords  a  strong  reason  against  the  reference 
prayed  for. 

Let  the  plaintiffs  take  nothing  by  their  mo- 
tion, and  pay  the  costs  of  resisting. 

Motion  denied. 

253*]  *N.  B.  Only  TOMPKINS  and  LIV- 
INGSTON, Justices,  were  present  at  the  applica- 
tion. The  latter  gave  no  opinion,  having  been 
concerned,  nor  did  the  other  judges,  as  they 
had  not  heard  the  motion. 
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WILLIAMS 

v. 

SMITH,  President  of  the  Columbian  Insur- 
ance  Company. 

1.    Verdict — Delay — Interest.     2.  New    Trial — 
Costs — Application. 

If  a  plaintiff  delay  his  own  verdict,  interest  will 
be  taxed  to  him  only  down  to  the  day  when  ren- 
dered. 

On  granting  a  new  trial,  costs  are  allowed  of 
course,  unless  when  expressed  otherwise,  or  for  a 
misdirection. 

So  if  the  application  be  denied,  costs  for  resisting 
follow. 

THE  plaintiff  in  this  cause  had  recovered  for 
a  pro  rata  freight.  Thinking  himself  en- 
titled to  a  verdict  for  the  whole,  he,  in  May 
Term  last  (ante,  18),  moved  for  a  new  trial, 
which  the  court  refused,  but  said  nothing  as 
to  the  costs  of  application.  The  questions 
now  were,  whether  the  defendants  should  be 
allowed  them ;  and  whether  in  taxing  the 
general  costs,  interest  should  be  allowed  beyond 
the  day  on  which  the  verdict  was  given  ? 

Per  Curiam.  The  costs  of  resisting  the  mo- 
tion go  to  the  defendant  of  course. l  As  to  the 
interest,  the  plaintiff  has  himself  been  the 
means  of  delaying  payment.  The  calculation, 
therefore,  must  be  carried  no  further  down 
than  to  the  day  on  which  the  verdict  was  ren- 
dered. 

N.  B.  In  another  cause,  between  the  same 
parties,  the  court  said,  that  the  granting  new 
trials  was  always  on  payment  of  costs,  unless 
otherwise  expressed,  or  when  for  the  misdi- 
rection of  a  judge ;  in  which  latter  case  they 
abided  the  event  of  the  suit. 

Cited  in-3  Hill,  431 ;  2  Denio,  190. 


FERRIS  v.  SMITH. 

Second    Commission — Late    Discovery — Trial — 
Delay. 

After  a  second  commission  has  issued,  with  leave 
to  go  to  trial  notwithstanding  the  court,  on  special 
circumstances,  since  discovered  will  vacate  the 
rule  as  to  going  to  trial,  and^HLw  a  further  time 
for  the  return. 

IN  this  cause  a  commission  had  issued  to  ex- 
amine a  witness  in  France.  Pending  this, 
a  letter  was  received,  giving  information  that 
he  was  then  a  prisoner  in  England.  At  the 
next  term  an  application  was  made  for  a  sec- 
ond commission  to  be  transmitted  to  England, 
which,  after  an  ineffectual  opposition,  was 
granted,  but  not  to  prevent  bringing  on  the 
cause  at  the  circuit.  Previous  to  this 
another  letter  was  received,  specifying  the 
•witness  to  be  in  confinement  in  a  town  [*254 
near  Liverpool,  and  evincing  that  his  testimony 
was  almost  conclusive  on  the  question. 

1.— Exceptions  to  the  rule,  that  the  prevailing 
party  is  entitled  to  them.  Green  &  Mosher  v.  Deals, 
post,  256 ;  Williams  v.  Green,  3  Caines'  Rep.,  129 ; 
woods  v.  Hart,  3  Caines'  Rep.,  96.  See  ante,  Vol.  I., 
Gilliland  v.  Morell,  155,  n. 
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Mr.  Bogert,  on  these  facts,  and  stating  that 
the  commission  had  been  sent,  without  a 
knowledge  of  the  exact  spot  where  the  witness 
was,  moved  to  vacate  that  part  of  the  last  rule 
permitting  the  plaintiff  to  go  to  trial  at  the 
next  circuit,  and  to  allow  eight  months  from 
the  time  the  commission  issued  for  its  return. 

Ordered  accordingly. 


GREEN  AND  MOSHER 

v. 
W.  AND  T.  BEALS. 

1.  Partnership — Joint  Bond  and  Warrant  of 
Attorney  by  One  Partner — Judgment — Execu- 
tion. 2.  Id. — Id. — How  Far  Good.  3.  Exe- 
cution— Amount  more  tJian  Due — Application 
to  Set  Aside — Verbal  Instructions — Costs. 

If  one  of  two  partners,  without  any  authority 
from  the  other,  execute  a  joint  bond  and  warrant  of 
attorney  in  the  names  of  both,  it  is  void  as  against 
the  partner  who  did  not  sign ;  but  if  judgment  and 
execution  be  thereon  entered  up  and  sued  out 
against  both,  the  court  will  not  set  them  aside  on 
the  application  of  him  who  did  sign,  nor  even  of 
him  who  did  not  sign,  but  with  respect  to  him  they 
would  order  that  no  execution  should  go  against  his 
person  or  goods. 

Such  bond  and  warrant  of  attorney  is  good 
against  the  party  executing,  who,  on  a  joint  bond 
so  signed,  may  be  sued  separately,  and  if  the  other 
partner  be  proceeded  against  upon  it,  he  may  plead 
non  est  faetum. 

If  an  execution  be  sued  out  for  more  than  is  due, 
the  court  will  not,  merely  on  that  account,  set  it 
aside  if  it  appear  that  the  sheriff  has  received  in- 
structions, though  not  indorsed  on  the  writ,  to  levy 
only  what  is  actually  owing,  but  the  defendant, 
though  his  application  be  denied,  will  be  entitled  to 
costs  if  it  do  not  appear  that  the  directions  to  the 
sheriff  were  given  before  levy  made. 

Citations-7  D.  &  E.,  207 ;  2  Bl.  Rep.,  1133. 

THIS  was  an  application  to  set  aside  a  judg- 
ment and  execution. 

Mr.  Emott,  in  support  of  the  motion,  read 
an  affidavit  by  Thomas  Beals,  stating  that  he 
had,  for  a  debt  due  from  him  and  the  other 
defendant,  executed  for  himself  and  partner, 
to  the  plaintiffs,  a  bond  and  warrant  of  attor- 
ney without  any  authority  from  William  Beals 
to  sign  for  him,  That  these  instruments  were 
entered  into  upon  condition  of  not  being  en- 
forced unless  William  Beals,  who  had  ab- 
sconded, should  do  any  act  which  might  tend 
to  embarrass  the  partnership  funds,  and  defeat 
the  claims  of  the  plaintiff  and  other  fair  credi- 
tors. That  since  the  giving  the  above  securi- 
ties the  deponent  had  paid  the  plaintiffs  a 
large  sum  of  money,  notwithstanding  which, 
and  notwithstanding  William  Beals  had  done 
nothing  to  endanger  or  affect  the  property,  the 
plaintiffs  had  entered  up  judgment  on  the  war- 
rant of  attorney,  sued  out  &  fieri  facias  for  the 
whole  amount,  and  made  an  actual  levy. 

From  these  facts,  he  contended,  the  judg- 

NOTE.— Partnership  autlwrity  to  bind,  copartners 
by  deed  or  bond. 

Partners  aa  such  have  no  authority  to  so  bind  each 
other.  For  a  full  discussion,  see  Clement  v.  Brush, 
3  Johns.  Gas.,  180,  note. 
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ment  and  execution  must  be  vacated  in  toto. 
The  bond  and  warrant  were  joint ;  and  it  is  a 
settled  principle  that  one  partner  cannot  bind 
another  by  deed.  (Harison  v.  Jackson  et  al.,  7 
D.  &  E.,  207.)  Therefore,  as  the  instruments 
were  entire,  and  the  proceedings  were  against 
both,  there  could  be  no  apportionment,  and  the 
whole  must  be  set  aside  as  void.  The  conduct 
of  the  plaintiffs  was  against  good  faith,  and 
fraudulent  as  to  William  Beals.  On  this 
ground  the  court  invariably  interferes  in  a 
summary  way.  (1  Stra.,  40";  Doug.,  196.) 

Mr.  Riggs,  contra,  read  affidavits  from  the 
attorney  in  the  cause  and  one  of  the  plaintiffs, 
positively  denying  that  the  securities  were  ex- 
ecuted on  condition,  and  affirming  them  to 
have  been  absolute,  for  a  bona  fide  debt  on 
notes  of  hand  over  due ;  they  admitted,  how- 
ever, that  a  payment  had  been  subsequently- 
made,  and  execution  sued  out  for  the  full 
amount  expressed,  without  any  indorsement 
to  levy  a  less  sum,  but  stated  *that  a  [*255 
letter  had  been  written  to  the  sheriff  men- 
tioning the  sum  received,  with  instructions  to 
levy  only  what  was  actually  owing. 

This  last  circumstance,  he  said,  was  equiva- 
lent to  indorsing  the  fi.  fa.  with  the  amount 
due.  On  the  other  points  he  observed  that, 
however  true  the  principle  that  one  partner 
cannot  bind  another  by  deed  under  seal  with- 
out a  special  authority,  still  he  who  does  sign 
is  bound,  and  cannot"  come  forward  to  have 
vacated  that  which  is  obligatory  on  him.  The 
applicant  here  was  the  party  that  had  exe- 
cuted, who  could  not  be  relieved  against  his 
own  voluntary  act,  on  a  bona  fide  considera- 
tion. This,  he  argued,  was  evident  from  con- 
sidering what  the  court  would  do  was  the 
motion  on  behalf  of  the  other  partner.  They 
would  vacate  the  securities  only  as  to  him. 
(Motteux  v.  St.  Aubinetal.,  2  Bl.  Rep.,  1133; 
1  Ball.,  119,  establish  every  positition.) 

LIVINGSTON,  J.  The  grounds  of  the  appli- 
cation are : 

1.  That  the  bond  and  warrant,  on  which, 
the  judgment  was  confessed,  were  executed  by 
Thomas  Beals  for  himself,  and  in  behalf  of 
his  partner,  William  Beals,  from  whom  he 
had  no  authority  for  that  purpose. 

2.  That  judgment  was  entered  in  violation 
of  an  agreement,  or  understanding  of  the  par- 
ties, at  the  time  of  giving  the  bond. 

3.  That  the  execution  has  issued  for  too 
much. 

Our  power  of  granting  relief  against  war- 
rants of  attorney  unduly  obtained,  or  improp- 
erly executed,  even  after  judgments  are  en- 
tered, is  not  denied,  so  that  nothing  remains 
but  to  examine  whether  sufficient  reasons  have 
been  assigned  for  a  summary  interference  in 
the  present  case. 

It  is  settled  in  England  (7  D.  &  E.,  207),  not- 
withstanding an  opinion  of  Lord  Mansfield,  at, 
Nm  Prim  to  the  contrary,  that  one  partner, 
in  consequence  of  the  general  authority  de- 
rived from  the  articles  of  copartnership,  can- 
not execute  deeds  for  the  other.1  Were  it 
otherwise,  they  would  be  enabled  to  dispose  of 

1.— Unless  the  other  be  present,  and  concur  (Ball 
v.  Dunsterville,  4  D.  &  E.,  313),  or  the  partner  exe- 
cuting have  an  authority  for  that  purpose,  either 
under  seal  (Williams  v.  Walmsley,  4  Esp.  Rep.,  220), 
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the  real  property  of  each  other,  and  to  create 
liens  on  it  without  end.  This  would  render 
such  connections  more  dangerous  than  they 
already  are,  if  not  discourage  them  altogether. 
There  can  be  no  doubt,  therefore,  that  on  a 
plea  of  non  est  factum,  a  verdict  must  have 
been  found  for  the  defendants,  and  that  it 
would  be  our  duty  to  relieve  William  Beals, 
were  this  a  motion  at  his  instance,  or  on  his 
behalf.  But,  as  a  judgment  has  been  entered 
on  this  warrant,  and  for  a  fair  and  just  debt, 
and  the  complaint  proceed  from  the  very  per- 
son who  executed  the  bond  for  his  partner,  we 
256*]  are  not  disposed,  although  *we  assent 
to  the  decision  cited  from  D.  &  E.,  to  listen  to 
it. 

This  is  at  any  rate  the  bond  of  Thomas 
Beals  ;  and  although  joint  in  terms,  yet  being 
void  as  it  respects  William,  a  separate  suit 
might  be  brought  against  the  former.  If  so, 
we  see  no  reason  for  affording  him  relief 
against  this  judgment  merely  because  the 
other  partner's  name  be  subscribed  to  it  "with- 
out any  authority.  It  is  permitting  him  to 
allege  his  own  turpitude  to  get  rid  of  that  part 
of  the  contract  which  is  his  own,  and  ought  to 
be  binding  on  him.  Even  if  the  other  part- 
ner were  before  us,  we  should  not  think  it 
necessary  to  vacate  the  judgment,  but  on  the 
authority  of  the  case  in  2  Bl.  Rep.,  1133,  only 
direct  execution  not  to  be  served  on  the  person 
or  property  of  William  Beals,  and  that  only 
Thomas  Beals'  interest  in  the  joint  property 
should  be  disposed  of.  But  such  interposition 
must  not  be  spontaneous.  William  Beals  him- 
self must  apply  for  it.  Perhaps  he  is  satisfied 
with  what  his  partner  has  done. 

With  regard  to  the  second  objection,  it  is 
enough  to  say  that  the  fact  is  not  made  put 
with  sufficient  certainty  to  justify  our  setting 
aside  the  proceedings  on  that  ground.  Still 
less  does  it  appear  that  more  is  directed  to  be 
raised  by  this  execution  than  is  due  ;  and  were 
that  the  case  it  would  be  no  reason  to  set  aside 
the  judgment.  If  the  plaintiffs  neglected  to 
give  the  proper  credit  in  the  first  instance, 
they  have  since  corrected  the  mistake ;  but 
there  being  reason  to  believe  the  execution  is- 
sued for  too  much,  there  being  no  indorsement 
on  it,  and  it  not  appearing  when  the  sheriff 
was  directed  by  letter  to  levy  only  what  was 
due,  the  defendants,  although  their  motion  be 
denied,  are  entitled  to,  and  must  have,  the 
costs  of  this  application. 


KENT,  Oh.  J.,  THOMPSON  and  SPENCER, 
Justices,  absent. 

Motion  denied. 

Cited  in— 13  Johns.,  310;  19  Johns.,  63;  1  Wend., 
313,335;  9  Wi-nd.,  439;  13  Wend.,  55, 133 ;  30  Wend., 
609  ;  6  Hill,  252 ;  Hoffin.,  525 ;  10  How.  Pr.,  308 ;  1  Abb. 
Pr.,  175 ;  1  Hall,  294 ;  3  Cranch  C.  C.,  697 ;  3  Wash.,  511. 


BERGEN  AND  GARRITSON  «.  BOERUM. 

1 .  Penalty — Bond — Judgment — Execution — Set- 
ting Aside — Payment  of  Debt — Satisfaction — 
Verbal  Agreements — Amount  to  be  Levied. 
2.  Notice — Signature  of  Attorney.  3.  Motion 
— Affidavit  not  Served — Motion  Delayed. 

If  a  judgment  has  been  entered  and  execution  sued 
out  for  the  penalty  of  a  bond,  the  court  will  set 
aside  the  execution  and  order  satisfaction  to  be  en- 
tered, on  payment  of  the  debt,  and  interest  due  on. 
the  condition,  with  the  costs  of  the  suit,  though  the 
bond  was  given  for  a  larger  debt  than  that  men- 
tioned in  the  condition,  and  for  the  overplus,  a 
promissory  note  had  been  given,  which  is  unpaid, 
and  for  which  there  was,  at  the  time,  a  verbal 
agreement,  execution  should  be  taken  out  if  it  was 
not  duly  honored. 

No  more  can  be  levied  by  an  execution,  on  a  judg- 
ment upon  a  bond,  than  the  sum  due  on  the  condi- 
tion and  costs. 

A  notice  signed  with  the  Christian  and  surname  of 
an  attorney  is  good,  though  it  have  not  the  addition 
of  "  attorney  for,"  &c. 

A  motion  cannot  be  supported  by  an  affidavit  not 
served,  though  the  matter  it  contain  be  not  known 
till  the  day  of  application.  A  copy  ought  to  be 
served  and  a  motion  made  on  the  next  day. 

MR.  EVERTSON  moved  to  set  aside  the 
execution  issued  in  this  cause,  and  to 
have  satisfaction  entered  on  the  judgment, 
upon  an  affidavit  stating  that  the  amount  of 
the  debt  in  the  condition  of  the  bond,  on. 
which  judgment  had  been  confessed,  had, 
together  with  interest  and  costs,  been  paid  to 
the  sheriff,  *who  nevertheless  threat-  [*257 
ened  to  go  on  and  sell,  in  pursuance  of  the 
directions  he  had  received,  as  the./?,  fa.  issued 
was  on  a  judgment  for  the  penalty,  and  the 
writ  indorsed  to  levy  more  than  the  sum  paid. 

He  insisted  that  the  sum  in  the  condition  is 
the  actual  debt.  By  the  words  of  our  statute1 
it  is  made  so.  It  allows  the  bringing  into 
court  the  principal,  interest,  and  costs,  in  bar 
of  the  suit ;  and  though  the  terms  of  the  law 
are  that  it  be  "  pending  the  action,"  which  may 
be  now  deemed  to  be  at  an  end,  yet  in  Rich, 
King's  Bench,  211,  and  1  Sell.,  359,  360,  it 
will  be  seen  that  the  courts  of  common  law 
will  extend  the  equity  of  a  statute  in  cases 
like  this,  and  that  by  virtue  of  their  general 
controlling  power  over  their  own  judgment. 

Mr.  Emott,  contra,  read  counter-depositions, 
setting  forth  that  the  bond  and  warrant  on 
which  the  execution  was  issued,  were  given  to 
secure  a  debt  larger  than  the  condition,  for 
the  surplus  of  which  a  promissory  note  was 
made  by  the  defendant,  payable  at  thirty  days 
under  an  agreement  that  if  it  was  not  duly 
honored,  the  amount  might  be  levied  by  exe- 
cution, on  the  warrant  of  attorney  ;  that  the 
plaintiffs  had  also  other  demands  against  the 
defendant,  for  bona  fide  debts,  on  notes  of 
hand,  to  the  amount  of  which  the  sheriff  had 
been  directed  to  levy,  but  that  the  whole  did 
not  exceed  the  penalty  of  the  bond,  the  condi- 
tion of  which,  together  with  interest  and  costs, 

1.— 1  Rev.  Laws,  349,  sec.  6. 


or  given  by  parol  at  the  time  of  the  execution  of 
the  instrument,  after  it  has  been  seen  and  approved 
of  by  the  other.  Mackay  v.  Bloodgood,  9  Johns. 
Rep.,  285.  Rut  as  over  the  partnership  effects  each 
partner  has  by  law  an  implied  authority  to  bind  the 
other,  a  fair  disposition  under  seal  is  obligatory  on 
all ;  and  on  the  same  principle  a  sealed  release  by 
one  is  operative  against  the  whole  (Pierson  v. 
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Hooker,  3  Johns.  Rep.,  68),  and  may,  therefore,  it 
would  seem,  be  pleaded  as  the  release  of  the  firm. 
See  Manhattan  Company  v.  Ledyard,  1  Caines'  Rep., 
192,  n.  A  receipt  given  for  a  partnership  debt  by 
one  partner  by  way  of  set-off  and  in  discharge  of  a 
private  debt  is,  if  there  be  not  any  collusion  or 
fraud,  a  bar  to  an  action  by  the  firm ;  causa  qua 
supra.  Henderson  v.  Wild,  2  Camp.,  561. 
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had  not  been  fully  satisfied,  as,  on  calculation, 
two  dollars  appear  to  be  still  due. 

From  these  circumstances,  he  argued,  the 
court  had  no  jurisdiction.  At  common  law 
they  could  not  relieve  against  the  penalty, 
after  forfeiture,  because  that,  after  a  lapse  of 
the  day,  was,  on  legal  principles,  the  amount 
of  the  debt.  To  mitigate  this  severity,  it  was 
necessary  to  have  recourse  to  a  positive  stat- 
ute. The  provisions  of  that,  however,  went, 
as  had  been  acknowledged,  to  authorize  an  in- 
terposition while  the  suit  "  is  pending,"  not 
afterwards.  This  court  proceeding  under  the 
statute,  cannot  go  bevond  it,  and  equity  alone 
is  the  tribunal  to  which  recourse  can  be  had. 
These  principles  are  to  be  collected  from  5 
Bac.  Abr.,  256,  title  Obligation.  If,  however, 
the  court  can  interfere,  it  must  be  on  equitable 
principles  alone.  What,  then,  would  equity 
do  ?  It  would  refuse  to  relieve  from  the  pen- 
alty, unless  all  fair  and  just  debts  were  dis- 
charged. The  defendant,  therefore,  should 
have  sworn  the  other  sums  indorsed  are  not 
due.  He  is  not  otherwise  entitled  to  the  favor 
he  asks.  He  that  seeks  equity  should  do  it. 
258*]  *(Francis'  Max.,  1.)  The  whole  debt 
also  is  not  paid,  and  it  appears  from  the  affida- 
vits that  the  defendant  is  insolvent. 

Mr.  Ecertson,  in  reply,  was  stopped  by  the 
court. 

Per  Curiam.  We  have  no  doubt  of  our 
•equitable  jurisdiction.  It  would  be  attended 
with  the  most  mischievous  consequences  to 
allow  collecting  more  than  is  due  on  the  con- 
dition. It  would  be  trying  the  equity  of  the 
case  in  this  way.  It  is  against  the  very  form 
of  the  contract,  and  liable  to  great  abuse.  It 
would  be  a  deception  on  the  world,  for  the 
condition  which  is  to  discharge  the  judgment 
is  on  record.  If,  therefore,  it  was  to  reach  to 
other  demands,  it  would  be  impossible  to  know 
what  would  satisfy  the  debt.  As  to  the  two 
dollars,  de  minimis  non  curat  lex.  Take  the 
effect  of  your  motion,  with  the  costs  of  this 
application  and  those  of  that  to  the  judge  for 
the  order  to  stay  proceedings. 

Motion  granted. 

*#*An  objection  was  taken  to  the  notice  of 
motion,  for  being  signed  simply  ' '  Nicholas 
Evertson,"  without  the  addition  of  "  attorney 
for  the  defendant,"  but  the  court  paid  no  at- 
tention to  it. 

N.  B.  It  was  ruled  in  this  cause,  that  an 
affidavit  containing  new  matter  could  not  be 
read  in  support  of  a  motion,  though  the  facts 
in  it  were  not  known  till  the  day  of  bringing 
it  on.  The  party  should  have  served  copies, 
and  moved  the  next  day. 

Cited  in-4  Johns.  Ch.,  247;  2  Hun,  508;  6  Barb., 
25;  5T.  &C.,  45. 


DAY  t>.  WILBER. 

Amendment   after  Judgment  of  Reversal — No 
Notice — Practice. 

If  judgment  of  reversal  has  been  pronounced, 
and  on  the  next  day  the  court  improvidently  order 
an  amendment  in  the  point  on  which  it  has  pro- 
ceeded, without  notice  of  the  application  having 
been  given,  it  will  so  far  vacate  such  order  as  to 
grant  a  rule  admitting  the  party  to  show  cause 
against  such  amendment. 
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THE  plaintiff  had,  in  the  last  term,  obtained 
a  reversal  of  the  judgment  below,  for  a 
defect  in  the  return  of  the  oath  administered 
to  the  constable.  (See  ante,  p.  189.)  So  soon 
as  the  court  had  delivered  their  opinion,  the 
plaintiff's  counsel  left  town.  The  next  day 
Mr.  Gold,  on  affidavit  that  the  error  arose 
from  a  clerical  mistake  in  copying,  obtained  a 
peremptory  order  to  amend.  After  the  plaint- 
iff had,  on  the  judgment  pronounced,  made 
up  his  record,  he  was  served  with  a  copy  of 
the  order  to  amend.  The  application  now 
was  to  vacate  that  order. 

Mr.  Simonds,  for  the  plaintiff.  The  rule  for 
amendment  was  irregular,  because  obtained 
without  notice  of  motion.  The  court  may  cer- 
tainly annex  to  its  decisions  any  qualifications 
it  *pleases,  and  the  whole  constitutes  [*25O 
one  judgment.  But  when  it  is  pronounced 
without  those  qualifications,  it  becomes  the 
unqualified  right  of  the  person  in  favor  of 
whom  rendered,  and  cannot  be  altered  with- 
out giving  him  an  opportunity  of  being  heard, 
because  that  would  infringe  upon  what  the 
law  has  given  him.  The  court,  therefore,  has 
not  power  to  make  such  an  ex-parte  rule,  as 
that  of  last  term/ in  favor  of  the  defendant. 
For  want  of  notice,  then,  it  must  be  vacated. 

Mr.  Hanson,  contra.  The  court  has  power 
over  its  judgments  during  the  term  in  which 
pronounced.  It  is  in  law  but  as  one  day.  It 
was  in  the  breast  of  the  court  till  the  expira- 
tion of  the  term,  and  might  be  modified  if  they 
pleased. 

Per  Curiam.  We  ought  to  alter  the  order 
complained  of,  and  give  till  the  first  day 
of  next  term  to  show  cause  against  the 
amendment,  that  in  the  meantime  all  proceed- 
ings stay,  and  that  the  defendant's  attorney 
serve  a  copy  of  Mr.  Gold's  affidavit  on  the  at- 
torney of  the  plaintiff. 

Rule  to  show  cause  only. 


ANONYMOUS. 

Commission — Before  Issue  Joined. 

To  warrant  issuing  a  commission  before  issue 
joined,  there  must  be  special  circumstances  dis- 
closed. 

MR.  JONES  moved  for  a  commission,  to  be 
directed  to  New  Orleans,  though  issue 
was  not  joined,  nor  the  writ  returned. 

Per  Curiam.  There  must  be  peculiar  cir- 
cumstances' to  warrant  the  application.  The 
intercourse  between  this  and  New  Orleans  is 
constant.  It  is  impossible  to  judge  whether 
the  testimony  asked  for  will  be  material,  be- 
fore declaration,  or  knowing  the  point  in  con- 
test. 

Motion  denied.* 

1.— Brain  v.  Bodelicka  and  Shivers,  Vol  I.,  p.  73, 
8.  P. 

2. — A  commission  will  be  granted  to  examine  a 
soldier  in  the  service  of  the  United  States  who  is  ex- 
pected to  be  ordered  away,  if  such  a  fact  be  shown 
by  affidavit.  Cardall  v.  Wilcox,  9  Johns.  Rep.,  266. 
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JACKSON,  ex  dem. 


Notice  —  Non-enumerated     Motion —  Time — Ex- 
cuse, 

Notice  of  a  non-enumerated  motion  may  be  for  an 
•enumerated  day,  if  accompanied  with  an  excuse  for 
not  being  given  for  the  first  day. 

fPHE  notice  of  motion  to  set  aside  a  writ  of 
-L  possession  was  not  for  the  first  day  of 
term,  nor  for  a  non-enumerated  day. 

Mr.  Biker,  contra.  It  is  bad.  Though  the 
•court  allows  notice  of  a  non-enumerated  mo- 
tion to  be  for  another  day  than  the  first,  still  it 
•ought  to  be  for  a  non-enumerated  day. 

Per  Curiam.  If  the  excuse  is  sufficient,  the 
notice  is  good,  though  for  any  day,  notwith- 
standing the  court  will  hear  it  only  on  a  non- 
•enumerated  day. 

Motion  granted. 
Cited  in-2  Johns..  18tt. 


26O*]  *J.  &  S.  WATSON  v.  DELAFIELD. 

Commission — Application — Notice. 

A  commission  cannot  be  applied  for  without 
notice,  though  the  decision  rendering  it  necessary, 
be  pronounced  on  the  last  Friday  in  term. 

ON  a  motion  for  a  commission,  Mr.  Pendleton 
objected  because  notice  of  the  application 
had  not  been  given. 

Mr.  Hoffman.  The  decision  making  it 
necessary  was  pronounced  only  yesterday,  and 
this  is  the  last  day  of  term. 

Per  Curiam.  That  would  have  afforded  a 
sufficient  reason  for  not  giving  the  regular 
notice,  but  notice  is  requisite  in  all  cases. 
Take  nothing  by  your  motion. 

Motion  denied. 


ANONYMOUS. 

Amendment — Ejectment 

A  new  count  on  the  demise  of  a  new  lessor,  may 
•on  terms  be  added  to  a  declaration  in  ejectment. 

THE  application  was  to  add  a  new  count  on 
the  demise  of  a  new  lessor. 

Per  Curiam.  Let  the  plaintiff  have  leave  on 
the  following  terms.  The  defendant  have 
twenty  days,  after  service  of  the  declaration 
thus  amended,  to  elect  whether  he  will  con- 
tinue to  defend  the  suit,  and  if  he  shall  so  elect, 
then  he  is  to  have  the  costs  usual  in  cases  of 
amendment  in  other  suits,  and  twenty  days 
from  the  time  or  making  such  election  to  plead 
de  now  or  abide  by  his  former  plea.  If  the  de- 
fendant elect  to  proceed  no  further,  then  to  re- 
ceive all  his  costs  up  to  the  day  of  making 
such  election. 


Motion  granted. 
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POMROY  v.  THE  COLUMBIAN  INSUR- 
ANCE COMPANY. 

New   Trial — Newly  Discovered  Evidence — Affi- 
davit Impeaching  Witness. 

On  an  application  for  a  new  trial  on  account  of 
newly  discovered  evidence,  if  the  information  be 
stated  to  have  been  given  by  A.  B.,  a  person  of  char- 
acter and  reputation,  affidavits  to  show  he  is  not 
worthy  of  credit  may  be  read. 

MR.  BOGERT  applied,  in  this  case,  for  a 
new  trial,  on  an  affidavit  of  newly  dis- 
covered evidence  from  A.  B.,  a  man  of  good 
character  and  reputation. 

Mr.  Starr  offered  affidavits  to  show  the  per- 
son from  whom  the  information  was  derived 
was  a  man  not  worthy  of  belief,  and,  in  the 
present  instance,  actuated  by  motives  of  re- 
venge. 

Mr.  Bogert  objected  to  their  being  received, 
because  it  was  trying  a  man's  character,  in  a 
collateral  way,  by  surprise,  when  he  could 
never  expect  to  be  called  on  to  support  it,  and 
must,  therefore,  be  unprepared. 

Per  Curium.  This  person  comes  forward 
in  the  light  of  a  witness  :  every  man  who  does 
so  puts  his  general  character  in  *issue.  [*261 
You  ha^e  invited  inquiry  by  stating  him  to  be 
a  man  of  character  and  reputation.  Every 
witness  at  a  trial  is  equally  unprepared  ;  we  do 
not,  therefore,  see  why  we  may  not  question 
his  credibility  as  much  as  if  he  was  before  a 
jury.  Read 'the  affidavits. 

SPENCER,  J.  I  dissent  entirely  from  this  de- 
termination. I  think  it  may  lead  to  very  op- 
pressive and  serious  consequences.  A  man's 
character  is  to  be  sifted,  not  from  what  he  ap- 
pears and  says  himself,  but  from  what  others 
relate  of  him.  He  may  not  even  be  present 
when  the  information  he  gives  is  made  use  of, 
and  must,  therefore,  be  surprised  by  such  an 
inquiry.  I  cannot  agree  to  trying  a  man's 
reputation  in  this  manner. 

N.  B.  Documents  consisting  of  certificates 
and  other  papers  were  received  in  support  of 
the  person's  character. 

Cited  in— 18  Johns.,  489 ;  7  Barb.,  276 ;  3  Wood  &  M., 
814. 
See  S.  C.,  Col.  &  Caines,  408. 


N.  Y.  R.,  2. 


ANONYMOUS 

Amendment — Ejectment 

In  ejectment  it  is  of  course  to  amend  the  declar- 
ation by  adding  a  new  count  on  the  demise  of  a  new 
lessor. 

MR.  JONES,  on  a  mere  notice  of  motion  and 
affidavit  of  service,  moved  to  add  a  new 
count,  in  a  declaration  in  ejectment,  on  the 
demise  of  a  new  lessor.      It  was  opposed. 
But, 

Per  Curiam.  Take  your  motion  on  the 
usual  terms.  If  the  opposite  side  abandon  his 
27  417 
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defense  you  pay  all  costs.1    If  he  vary  it,  the 
costs  of  the  former  pleading. 

Motion  granted. 
Overruled— 6  Cow.,  39. 


BEOULA  GENERALIS. 

ORDERED,  that  every  person  who  hath  been, 
or  hereafter  shall  be,  admitted  to  the  de- 

1.— S.  P.,Wimple  et  cd.  v.  M'Dougal,  Cole  Cas.  Prac., 
49,  citing:  Jackson,  ezdem.  Quackenboss  v.  Dennis; 
Jackson  v.  Rough,  1  Caines'  Rep.,  251;  Webb  v. 
Wilkie.Jb.,  154,  n. 

418 


gree  of  attorney  of  this  court,  and  has  prac- 
tised as  such  for  three  years,  shall  be  admitted 
also  as  counsel  in  this  court,  and  that  the  third 
rule  of  October  Term,  1797,  as  far  as  the  same- 
is  repugnant  hereto,  be  repealed.8 

2— The  rule  of  November  Term,  1803,  by  which 
persons  who  had  been  admitted  to  the  degree  of 
counselor  at  law  in  any  other  of  the  United  States,, 
and  had  practised  as  such  for  four  years,  were  entit- 
led to  be  admitted  as  counsel  in  this  State,  was,  by 
the  rule  of  17th  February,  1809,  annulled.  4  Johns., 
Rep.,  192. 

By  rule  of  August,  1806,  it  was  ordered  that  na 
person,  not  being  a  natural-born  or  naturalized  citi- 
zen of  the  United  States,  shall  be  admitted  as  an  at- 
torney or  counselor  of  this  court.  1  Johns.  Rep., 
528. 
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FEBRUARY  TERM,  IN  THE  TWENTY-NINTH  YEAR  OP  OUR  INDEPENDENCE. 


J.  AND  T.  WALDEN  v.  J.  AND  R.  LE  ROY. 

General  Averaye —  Wages  and  Provisions — Port 
of  Necessity — Time — Liability  of  Underwriters. 

If  a  vessel  be,  from  sea  damage,  obliged  to  bear 
away  to  a  port  of  necessity  in  order  to  refit,  the 
wages  and  provisions,  from  the  moment  of  bearing 
away  to  the  period  of  sailing  on  her  original  voyage, 
constitute  a  subject  of  general  average,  the  propor- 
tion of  which  may  be  recovered  in  an  action  of 
assumpstt,  by  the  owners  of  the  ship,  against  the 
proprietors  of  the  cargo,  and  of  course  for  which 
the  underwriters  on  the  cargo  are  liable.* 

Citations— 1  Caines,  573 ;  Park,  52, 53, 125 ;  Marshall. 
464 ;  1  D.  &  E.,  127,  133 ;  2  D.  &  E.,  407 ;  Abbott,  280- 
282,  283 ;  Beawes,  Vol  I.,  161 ;  Emer.,  635 ;  Park,  424 ; 
Dig.,  14,  26 ;  Marshall,  61.  ' 

A  SSUMPSIT  by  the  plaintiffs,  owners  of  the 
-iJ-  ship  Thomas,  against  the  defendants,  pro- 
prietors of  her  cargo,  for  their  quota  of  a 
general  average,  for  wages  and  provisions,  in- 
curred and  expended,  from  the  time  of  bear- 
ing away  to  Norfolk,  in  consequence  of  a  leak 
sprung  in  a  violent  gale  of  wind,  which,  on 
consultation  with  the  crew,  rendered  it  neces- 
sary to  make  for  the  nearest  port,  in  order  to 
refit. 

The  demand  extended  from  the  moment  of 
bearing  away  to  the  period  of  sailing  in  prose- 
cution of  the  original  voyage,  including  the 
time  of  detention  in  unloading,  repairing,  and 
loading  again.  The  case  was  submitted  with- 
out argument,  the  only  question  being  whether, 
under  such  circumstances,  wages  and  provis- 
ions were  subjects  of  general  average. 

*Barker  v.  Phoenix  Ins.  Co.,  8  Johns.  Rep.,  307. 


KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

In  the  case  of  Leavenworth  v.  Delqfield  and 
Dale  (Vol.  I.,  573),  decided  in  this  court  in 
February,  1804,  the  vessel  was  captured  and 
carried  into  port,  where  she  was  detained  four 
months,  and  then  liberated.  It  was  there  held 
that  the  wages  and  provisions  of  the  crew, 
during  the  detention,  were  to  be  brought  into 
a  general  average.  In  this  *case  the  [*264 
vessel  was  forced  into  port  by  injuries  receiv- 
ed at  sea,  which  rendered  it  necessary  for  the 
general  safety  to  go  into  the  nearest  port  to  re- 
pair. The  two  cases  appear,  at  first  view,  to 
be  sufficiently  analogous  to  admit  the  applica- 
tion of  the  same  rule,  but  there  is  no  direct 
determination  on  the  point  in  the  English  law. 
As  far,  however,  as  the  question  has  been  inci- 
dentally noticed,  the  opinion  seems  to  have 
been  in  favor  of  the  plaintiff's  claim,  in  this 
case,  to  general  averag%  for  the  wages  and  pro- 
visions of  the  crew  during  the  detention  at 
Norfolk.  There  were  some  Nisi  Prius  decisions 
before  Lord  Mansfield,  which  may  be  con- 
sidered as  having  a  remote  bearing  on  this 
question.  In  the  case  of  Fletcher  et  al.  v.  Poole, 
tried  at  the  sittings  in  1769,  the  vessel  was 
forced  into  Minorca  to  repair,  and,  in  an  action 
against  the  insurer  on  the  ship  for  wages  and 
provisions  expended  while  she  was  detained 
to  refit,  his  lordship  held  that  they  were  never 
to  be  allowed  against  the  insurer,  as  a  charge 
against  the  ship.  (Park,  53.)  But  afterwards, 
in  the  case  of  Lateward  v.  Curling,  in  which 
the  same  question  arose,  Lord  Mansfield  ad- 
mitted there  were  exceptions  to  the  rule  ;  as, 


NOTE.— General  average  wages  and  provisions  dur- 
ing time  ship  is  kept  from  her  course  oy  the  necessity 
of  going  to  a  port  for  repairs. 

If  such  expenses  are  incurred  when  the  necessity 
for  going  into  port  was  created  by  a  loss  which  was 
itself  a  general  average  loss,  the  resulting  expenses 
come  into  average.  2  Parsons  Mar.  Ins.  256.  When 
the  original  loss  was  not  a  general  average  loss 
there  is  some  question,  however. 

The  American  authorities  generally  uphold  the 
doctrine  stated  by  Kent,  Ch.  J.,  in  the  above  case, 
while  the  English  authorities  are  opposed. 

CAINES'  REPS.,  2. 


Parsens  states  the  distinction  as  follows :  "  The 
English  courts  holding  that  as  the  owners  of  a  ves- 
sel are  bound  to  keep  ner  in  repair,  when  she  goes 
out  of  her  way  for  the  purpose  of  repair,  the  ex- 
penses thus  arising  are  not  a  general  average  loss, 
unless  the  repairs  were  made  necessary  by  the  vol- 
untary loss  or  destruction  of  some  part  of  the  ves- 
sel for  the  common  benefit.  Whereas,  in  American 
law  and  practice,  the  going  out  of  her  way  for  nec- 
essary repair  is  itself  a  voluntary  sacrifice  or  loss 
on  the  part  of  the  vessel  for  the  common  benefit." 
2  Parsons  Mar.  Ins.,  320. 
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when  it  appeared  that  the  expense  was  abso- 
lutely necessary,  and  occasioned  by  some  of 
the  perils  mentioned  in  the  policy.  (Park,  125  ; 
Marshall,  464.)  This  last  case  has  been  con- 
sidered by  the  two  authors  last  cited,  and  also 
by  Buller,  J.,  in  Da  Costa  v.  Newnham,  as  con- 
taining an  approbation,  by  Lord  Mansfield,  of 
the  rule,  that  if  a  vessel  went  into  port  to  re- 
pair from  necessity,  those  expenses  would 
become  general  average.  I  do  not  think,  how- 
ever, that  much  if  any  reliance  ought  to  be 
placed  on  Nisi  Prius  opinions,  so  destitute  of 
explicitness  on  this  point,  and  in  which  the 
question,  as  to  general  average,  does  not  ap- 
pear to  have  been  mentioned  ;  and  the  same 
remark  will  apply  to  what  fell  from  Buller, 
J.,  in  Robertson  v.  Ewer  (1  D.  &  E.,  132).  The 
case  of  Da  Costa  v.  Newnham  (2  D.  &  E.,  407) 
is,  however,  material  and  important  on  this 
subject.  In  that  the  decision  of  the  Court  of 
King's  Bench  approaches  very  near  to  a  sanc- 
tion of  the  above  expenses  as  a  general  average. 
It  was  held,  where  a  ship  is  obliged  to  go  into 
port  for  the  benefit  of  the  whole  concern,  the 
charges  of  loading  and  unloading  the  cargo, 
and  taking  care  of  .fit,  and  the  wages  and  pro- 
visions of  the  workmen  hired  for  the  repairs, 
become  general  average.  It  was  not  requisite 
in  that  case  to  decide  whether  the  seaman's 
wages  and  provisions  should  become  general 
average,  as  the  crew  had  been  discharged  ;  but 
the  two  cases  are  very  analogous  in  principle, 
265*]  and  *have  been  so  regarded  by  Park 
and  Marshall.  I  cannot  perceive  any  sound 
distinction  between  them.  But  Abbott  (p.  282, 
283)  states  the  question  now  under  considera- 
tion as  one  upon  which  a  reasonable  doubt 
may  be  entertained,  and  on  which  our  law 
books  furnish  no  decision.  He  seems  rather 
to  intimate  his  own  opinion  to  be  against  the 
allowance  of  the  wages  and  provisions  of  the 
crew,  although  he  admits,  in  p.  280,  the  ex- 
pense of  unloading  and  shipping  should  be 
sustained  by  general  contribution.  He  submits 
the  following  distinction  for  consideration  : 
that  if  the  damage  to  be  repaired  be  in  itself 
an  object  of  contribution,  the  incidental  ex- 
penses ought  to  be  s9,  otherwise  not.  The 
opinion  of  this  author  is  very  respectable,  as 
he  is  one  of  the  most  learned  and  accurate  of 
the  English  writers  on  commercial  law.  But 
it  is  to  be  observed,  he  states  the  question  as 
doubtful,  and  gives  no  decided  opinion,  and 
his  distinction  is  liable  to  this  objection,  that  it 
is  repugnant  to  the  rule  he  had  already  laid 
down,  that  if  it  be  necessary  to  unlade  the 
goods  in  order  to  repair  the  vessel,  the  expense 
of  that  unlading,  warehousing,  &c.,  go  into  a 
general  average.  Those  expenses  are  certainly 
as  collateral  or  incidental  to  the  repairs,  as  the 
provisions  of  the  crew  during  that  detention, 


and  the  wages  of  the  workmen  employed  are 
still  more  closely  incidental  to  the  repairs,  and 
yet  we  see  that  they  are  allowed,  while  the  re- 
pairs are  not. 

The  question,  upon  the  whole,  may  be  con| 
sidered  as  still  open  in  the  English  law,  but 
with  a  pretty  evident  inclination  in  the  courts, 
and  in  most  of  the  writers,  to  apply  the  rule 
of  contribution  to  the  present  case.  The  law 
merchant  is,  however,  the  general  law  of  com- 
mercial nations  ;  and,  where  our  own  positive 
institutions  and  decisions  are  silent,  it  is  to  be 
expounded  by  having  recourse  to  the  usages 
of  other  nations.  This  had  been  the  maxim 
from  the  time  of  the  Rhodian  law  to  this 
day. 

Ricard,  the  Amsterdam  merchant,  says,  that 
if  a  ship  is  forced  by  tempests  to  go  into  port 
to  repair,  and  cannot  continue  the  voyage 
without  hazard  to  all  concerned,  the  wages 
and  provisions  of  the  crew,  from  the  day  it  was 
determined  to  seek  the  port,  to  the  day  of  the 
vessel's  departure  again  on  the  voyage,  are 
to  be  brought  into  gross  average.  Beawes 
has  adopted  this  passage  from  Ricard  ;  for  he 
lays  down  the  rule  in  the  same  words  (Vol.  I., 
161),  and  it  is  to  be  observed  that  Beawes  is 
frequently  regarded  and  cited,  in  our  books,  as 
an  authority  in  the  English  law.  Emer- 
igon,  also  (Vol.  I.,  625),  says,  *that  [*266 
there  is  the  same  rule  in  the  maritime  juris- 
prudence of  France  ;  and  it  appears  from  the 
case  of  Newman  v.  Cazalet  (cited  in  Park,  424), 
to  be  the  established  rule  in  the  Commercial 
Court  at  Pisa.  As  far,  then,  as  the  foreign 
writers  and  dicisions  are  to  influence,  the  rule 
may  be  considered  as  established  in  favor  of 
the  plaintiffs'  claim.  The  case  reported  in  the 
text  of  the  civil  law  (Dig.,  14,  2,  6),  and  upon 
which  some  of  the  foreign  civilians  have  estab- 
lished their  doctrine,  was  merely  whether  the 
the  expenses  of  the  repairs  themselves  should 
be  made  a  general  average,  nautce  pro  damno 
conferre  debeant,  and  it  was  decided  they  ought 
not.  The  present  decision  will  not,  therefore, 
interfere  with  this  case  in  the  civil  law.  Inde- 
pendent of  these  foreign  authorities,  I  cannot 
distinguish  this  case  in  principle  from  that  of 
Leavenworth  v.  Delafield  and  Dak.  It  is  equally 
necessary,  in  both  cases,  that  the  mariners 
should  remain  for  the  purpose  of  proceeding 
to  the  port  of  discharge,  as  soon  as  the  inevit- 
able misfortune,  the  casus  fortuitus,  creating 
the  delay  is  removed.  The  cargo  might  be 
sacrificed  at  the  intermediate  port,  if  the  crew 
were  not  to  be  detained,  and  the  expenses  of 
their  detention,  being  for  the  common  benefit, 
ought  to  be  apportioned  as  a  common  burden. 
On  the  analogy,  then,  between  this  case  and 
those  decided  in  this  court,  and  in  England  ; 
on  the  ground  of  the  foreign  decisions,  in  a 


In  support  of  the  English  doctrine  see  Power  v. 
Whitmore,  4  M.  &  8.,  141 ;  Jackson  v.  Charnock,  8 
T.  R.,  509 ;  De  Vaux  v.  Salvador,  4  A.  &  E.,  420;  Hal- 
lett  v.  Wigram,  9  C.  B.,  580.  See,  however,  the  Eng- 
lish cases  cited  below. 

In  support  of  the  American  doctrine,  see  Barker  v. 
Phoenix  Ins.  Co.,  8  Johns.,  307 ;  Henshaw  v.  Mar. 
Ins.  Co.,  post  274;  Potter  v.  Ocean  Ins.  Co.  3  Suran., 
27;  Thornton  v.  U.  8.  Ins.  Co.,  12  Me.,  150;  Rogers 
v.  Murray  3  Bosw.,  357 ;  The  Mary,  1  Sprague,  17 ; 
Padelford  v.  Boardman,  4  Mass.,  548  (cited  21  Pick., 
470,  479) ;  Peters  v.  Warren  Ins.  Co.,  3  Sumn.,  400 ; 
Dyer  v.  Piscataqua  F.  &  M.  Ins.  Co.,  53  Me.,  118, 

420 


See,  generally,  McBride  v.  Marine  Ins.  Co.,  7 
Johns.,  431;  Dunham  v.  Com.  Ins.  Co.,  11  Johns., 
315;  Ross  v.  Ship  Active,  2  Wash.  C.  C.,  251 ;  3  Kent 
Com.,  235;  Sharp  v.  Gladstone,  7  East,  34;  Perry  v. 
Ohio  Ins.  Co.,  5  Ohio,  305 ;  Sage  v.  Middletown  Ins. 
Co.,  1  Conn.,  239;  Latewood  v.  Curling,  Park  on  Ins. 
(8th  Ed.),  288;  Da  Costa  v.  Newnham,  2  T.  R.,  407  ; 
Robertson  v.  Ewer,  1  T.  R.,  127;  Plummer  v.  Wild- 
man,  3  M.  &  8.,  482. 

The  argument  against  the  commonly  accepted 
American  doctrine  is  well  stated  by  Livingston,  J.. 
in  the  dissenting  opinion  in  the  above  case  of  Wai- 
den  v.  Le  Roy. 
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case  appertaining  to  the  commercial  law  of 
nations ;  and  on  the  reason  of  the  case,  as 
coming  within  the  spirit  of  the  rule  for  con- 
tributions, we  are  of  opinion  for  the  plaintiffs. 

LIVINGSTON,  J.  This  cause  is  submitted, 
without  argument,  on  a  supposition  that  it  is 
governed  by  that  of  Leavenworth  v.  Delqfield 
(1  Caines'  Rep.,  573),  decided  in  this  court  in 
February  Term,  1804.  The  two  cases,  however, 
differ  greatly. 

We  have  as  yet  only  said,  that,  on  a  deten- 
tion after  capture,  about  which  there  is  no  di- 
versity of  sentiment  among  foreign  writers, 
moneys  expended  for  provisions  and  wages, 
while  the  vessel  and  cargo  are  reclaiming, 
shall  be  borne  ratably  by  all  the  parties  whose 
property  is  in  jeopardy.  For  this  we  assigned 
as  a  reason,  that  capture  being  a  misfortune, 
happening  not  to  the  ship  alone,  but  also  to  the 
cargo  and  freight,  and  that  without  any  defect 
attributable  to  the  vessel,  or  fault  in  her  own- 
ers, it  was  reasonable  all  parties  should  con- 
tribute to  the  costs  and  charges  incident  to 
averting  a  condemnation,  among  which  those 
for  wages  and  provisions  were  indispensable. 
It  may  also  be  doubted  whether,  in  such  an 
event,  the  captain  be  bound  to  keep  the  mari- 
2G7*]  ners,  and  whether  it  be  *not  matter  of 
contract  among  the  underwriters  on  these  sev- 
eral subjects,  that  expenses  of  this  kind,  which 
are  incurred  for  the  recovery,  and  not  for  re- 
pairing of  the  property,  shall  form  a  gross 
average.  But  neither  of  these  reasons  can 
apply  here.  The  disaster  which  compelled  the 
Thomas  to  bear  away  for  Norfolk  befel  the 
ship  alone.  She  sprung  a  leak,  to  repair 
which,  so  as  to  pursue  her  original  voyage,  and 
thus  earn  freight,  she  went  into  the  nearest 
port.  It  is  true,  it  was  for  the  defendants' 
benefit  that  this  course  was  adopted  in  prefer- 
ence to  letting  the  vessel  sink.  But  this 
argument,  if  care  be  not  taken/will  prove  too 
much. 

If  masts  or  a  rudder  be  carried  away  in  a 
storm,  or  by  lightning,  it  will  be  for  the  benefit 
of  all  parties  concerned  that  they  be  replaced ; 
but  it  was  never  yet  contended  that  the  owner 
of  goods  was  to  bear  any  part  of  such  expense. 
So  if  a  vessel  touch  at  a  port  in  her  voyage,  and 
there  be  struck  with  lightning,  it  is  as  much 
for  the  shipper's  benefit  that  she  be  repaired 
as  if  the  misfortune  had  happened  at  sea,  and 
yet,  will  it  be  said,  that  in  such  cases,  too, 
these  charges  shall  be  ratably  paid  ?  To'pre- 
vent  this  argument,  drawn  from  the  benefit 
which  shippers  receive  from  misleading  us,  its 
application  should  be  confined  to  advantages 
conferred  which  do  not  result  from  a  previous 
obligation  on  the  party  from  whom  they  pro- 
ceed. If  they  be  the  effect  of  contract,  or  of 
an  antecedent  stipulated  reward,  as  we  shall 
presently  see  was  the  case  here,  it  is  idle  to 
expect  any  other  remuneration  than  that  which 
the  terms  thereof  prescribe.  In  the  given 
case,  the  freight  agreed  on  is  all  the  compensa- 
tion the  plaintiffs  were  to  receive,  and  in 
settling  a  suitable  equivalent,  they  took  into 
the  estimate  the  very  risk  and  expense,  a  part 
of  which  they  now  claim  of  the  defendants. 
The  detention  of  a  crew  after  capture,  may 
emphatically,  and  in  the  sense  above  mention- 
ed, be  considered  as  for  the  common  benefit, 
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because  a  technical  total  loss  having  happened, 
there  is  no  further  duty  to  keep  them.  They 
may  be  dismissed  with  prejudice  to  the  insur- 
ance, but  if  these  plaintiffs  had  discharged 
the  seamen,  and  thus  voluntarily  broken  up 
the  voyage,  neither  the  defendants,  nor  the  as- 
surers of  ship  or  freight,  would  have  paid  them 
one  shilling. 

If  the  maintenance  and  wages  of  a  crew, 
under  such  a  disaster,  be  objects  of  general 
contribution,  how  is  this  to  be  reconciled  with 
what  is  so  clearly  the  contract  of  every  owner 
of  a  ship,  who  takes  goods  on  freight  ?  Does 
not  every  charter-party, *as  has  already  [*268 
been  hinted,  contain  a  covenant  that  "he  will, 
at  his  own  cost  and  charge,  keep  his  vessel 
staunch  and  tight,  and  furnish  her  with  mari- 
ners, provisions,  &c.,  during  the  whole  voy- 
age?" Does  not  this  engagement  oblige  him 
not  only  to  provide  a  good  vessel  at  the  com- 
mencement of  the  voyage,  but,  if  possible,  to 
repair  her  as  often  as  may  be  necessary,  and 
to  bear  all  the  expenses  occasioned  thereby? 
Why,  then,  are  these  expenses  to  be  separated? 
If  by  the  charter-party  the  owners  of  the  ship 
have  agreed  to  pay  the  whole,  what  right  have 
they  to  ask  any  part  of  them  from  the  mer- 
chant? And  if  any,  why  one  part  more  than 
another?  As  well  might  a  landlord,  who  for 
a  certain  rent  had  covenanted  to  rebuild,  after 
injuries  by  lightning  or  other  accidents,  during 
the  lease,  ask  of  his  tenant,  on  the  pretense  of 
having  done  him  a  service,  to  contribute 
towards  so  much  of  the  expense  as  was  occa- 
sioned by  the  wages  of  workmen  and  their  pro- 
visions. No  person  would  tamely  submit  to 
such  an  exaction  ;  and  yet,  in  what  would  his 
case  differ  from  that  of  the  defendants,  who, 
on  precisely  analogous  terms,  were  tenants  of 
the  ship  Thomas? 

Again,  does  not  the  right  to  freight,  gener- 
ally speaking,  depend  on  completing  the  voy- 
age? And  how  can  this  be  done,  in  case  of 
many  accidents,  unless  the  vessel  stop  some- 
where and  repair  them?  The  defendants  in 
this  very  case  might  have  insisted  either  that 
the  Thomas  should  be  repaired,  or  on  the 
plaintiff's  finding  another  ship  ;  and  in  case  of 
refusal  to  do  either,  they  might  have  demanded 
their  goods,  as  they  were  under  no  restraint 
(as  in  Leavenwwth  v.  Delafield,  arising  from 
capture  or  other  cause ),  and  have  sent  them 
on  by  another  opportunity,  without  having 
anything  to  do  with  the  wages  or  provisions, 
or  other  expenses  incident  to  the  repair  of 
every  vessel.  It  is  nothing  to  the  shipper  of 
goods,  as  it  respects  the  charge  he  is  at  in  the 
transportation  of  them,  whether  the  voyage  be 
lengthened  by  adverse  winds,  or  by  the  spring- 
ing of  a  leak  and  going  into  port.  In  both 
cases  the  owner  of  the  vessel  is  put  to  greater 
expense  for  wages  and  provisions ;  but  in 
neither  is  the  price  of  freight  increased,  which 
will  become  the  case  indirectly  and  very  of  ten, 
if  any  part  of  this  additonal  burden  be  to  be 
borne  by  him. 

This  claim,  to  say  the  least,  is  novel  in  our 
country  ;  nor  has  it  yet  been  made  with  suc- 
cess in  Great  Britain,  although  instances  of 
this  nature  must  occur  every  day  ;  never  has 
a  shipper  been  compelled,  in  that  country,  to 
contribute  towards  *disbursements  of  [*2G9 
this  kind.  The  sense  and  practice  of  the  mer- 
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cantile  world  must,  therefore,  notwithstanding 
theoretical  speculations,  be  against  it,  and 
these,  in  points  otherwise  doubtful,  are  en- 
titled to  consideration.  In  England,  I  under- 
stand through  a  channel  which  leaves  no 
doubt  of  the  information  being  correct,  that 
in  a  case  like  the  present,  these  expenses  are 
never  brought  into  a  general  average.  A  mer- 
chant, if  a  contrary  practice  be  introduced, 
will  never  be  able  to  calculate,  with  any  cer- 
tainty, the  amount  of  his  freight,  nor  will  he 
know  how  to  cover  himself  by  insurance. 
There  is  no  hardship  in  throwing  the  whole 
of  these  expenses,  in  ordinary  cases,  on  the 
owner  of  the  ship,  and  letting  him  look  to  his 
policy  on  the  vessel  for  repairs  put  on  her,  and 
to  his  underwriters  on  the  freight,  for  any 
extra  expenditure  for  wages  and  provisions, 
which,  being  a  deduction  from  her  gains  or 
earnings,  ought  naturally  to  be  paid  by  those 
who  have  underwitten  that  subject.  It  is 
best,  where  it  can  be  done,  and  where  it  does 
not  interfere  with  certain  well  known  rules, 
which  have  been  established  in  the  case  of 
jettisons,  and  some  other  losses  which  are  vol- 
untarily incurred,  for  the  sake  of  all,  to  let 
every  subject  bear  its  own  loss.  Every  man 
will  then  know  the  extent  of  his  liability,  and 
act  accordingly.  In  cases  like  the  present,  no 
injury  can  arise  in  making  the  separation, 
while  frauds  may  be  practised  under  a  con- 
trary rule.  On  the  smallest  accident  the 
owner,  or  master,  will  be  tempted  to  go  into 
port,  nor  will  he  have  any  great  inducement 
to  shorten  his  stay  there,  so  long  as  he  is  per- 
mitted to  employ  the  crew  in  repairing  the 
injury  (which  they  will  oftentimes  be  compe- 
tent to  do),  and  to  victual  and  pay  them  at 
the  expense  of  the  owner  of  the  cargo,  who 
has  relied  on  his  contract  to  do  all  these  things 
himself. 

For  these -reasons  I  am  for  confining  a  gen- 
eral contribution  for  extra  wages  and  provis- 
ions, to  a  case  of  capture,  or  where  a  vessel 
goes  into  port  to  avoid  an  enemy,  or  where 
some  other  step  is  taken  by  the  master,  with- 
out any  previous  injury  to  the  vessel  alone, 
evidently  for  the  benefit  of  the  whole,  and 
with  a  view  of  escaping  from  an  impending 
peril.  All  these  cases  rest  on  the  same  prin- 
ciple. No  particular  accident  having  hap- 
pened to  the  vessel,  which  it  is  the  owner's 
special  duty  and  interest  to  repair,  there  is  no 
reason  why  he  should  personally  bear  a  heavy 
loss,  which  in  most  of  the  cases  put,  is  volun- 
tarily incurred,  to  prevent  a  general  one, 
greater  still.  Hence,  it  will  result,  and,  per- 
27O*]  haps,  a  safer  *rule  cannot  be  followed 
than  the  one  suggested  by  Abbott,  which  is, 
that  if  the  injury  to  be  repaired  be  not  of  it- 
self an  object  of  gross  average  (and  certainly 
the  stopping  of  a  leak  falls  not  within  this 
description),  neither  shall  any  of  the  incidental 
or  consequential  charges  become  so.  If  a 
shipper  be  not  obliged  to  find  materials,  or 
carpenters,  to  repair  injuries,  from  tempest, 
or  stranding,  why  should  he  be  taxed  to  pay 
or  victual  the  crew?  Obvious  as  this  difficulty 
be,  no  writer  has  hitherto  attempted  its  solu- 
tion. A  merchant  suffers  enough  by  the  de- 
tention of  his  goods.  If  they  come  to  a  falling 
market,  in  consequence  of  a  protraction  of  the 
voyage,  or  if  damaged,  or  totally  ruined  by 
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the  springing  of  a  leak,  he  cannot  apply  to 
the  owner  of  vessel  or  freight  for  the  smallest 
indemnification.  He  must  bear  the  loss  him- 
self, or  look  to  his  own  insurance. 

But  the  principle  on  which  the  plaintiffs  ex- 
pect to  succeed,  is  supposed  to  be  in  the  case  of 
Da  Costa  v.  Newnham  (2  D.  &  E.,  407).  The 
crew  being  discharged  at  the  place  of  repair, 
the  question  which  now  occurs  was  not  di- 
rectly agitated,  nor  was  anything  more  deter- 
mined, than  that  the  underwriters,  on  a  vessel, 
are  liable  for  "wages  and  provisions  of  work- 
men hired  to  refit  her."  This  seems  a  self -evi- 
dent proposition  ;  for  as  these  repairs  are  put 
on  the  subject  which  they  have  insured,  not 
only  should  they  pay  for  the  materials,  but 
for  the  labor  bestowed  on  them.  To  get  rid 
of  this  responsibility,  it  was  urged  that  the 
sailors  being  employed  for  this  purpose,  "they 
were  bound  to  work  without  a  further  allow- 
ance," and  the  court,  with  all  the  counsel,  ad- 
mit this  would  have  furnished  a  valid  defense 
for  underwriters  on  a  ship,  provided  it  had 
been  true  in  point  of  fact ;  but  those  of  the 
crew  who  had  been  hired  after  their  discharge 
were  not  regarded  as  hands  belonging  to  the 
vessel,  but  as  ordinary  workmen.  The  man- 
ner in  which  the  court  and  counsel  express 
themselves  merits  attention,  and  goes  a  great 
way  in  deciding  the  present  controversy  in 
favor  of  the  defendants,  if  a  point  not  imme- 
diately litigated  can  be  regarded  as  settled  by 
anything  which  judges  may  say.  If  these 
wages  had  been  paid  to  the  sailors  as  such,  the 
plaintiff's  counsel  allowed  the  defendant  would 
have  nothing  to  do  with  them.  "But  the 
fact,"  say  they,  "is  otherwise.  At  the  time 
the  repairs  were  going  on,  many  of  the  per- 
sons, indeed,  who  had  served  on  board  the 
ship  were  hired,  but  it  was  in  the  capacity  of 
laborers,  and  not  of  sailors."  The  defendant's 
counsel,  also,  without  denying  *the  lia-  [*27 1 
bility  of  their  client, if  these  men  were  to  be  con- 
sidered as  common  workmen  rely  altogether 
on  their  being  seamen,  and  therefore  not  en- 
titled to  extra  pay.  Ashurst,  Justice,  agreed  to 
the  law  as  stated  by  the  defendant's  counsel, 
but  not  to  the  fact.  "As  to  the  charge  for  the 
sailors'  work,  had  they  remained  as  such," 
says  he,  "  on  board,  it  would  be  fair  that  a 
deduction  should  be  made,  but  it  appears  that 
the  crew  were  discharged  immediately  on  the 
ship's  coming  into  port,  and  there  is  no  reason 
why  they  should  not  afterwards  be  employed 
as  laborers,  in  making  the  repairs,  as  well  as 
any  others."  Is  not  this,  in  plain  terms,  saying 
that  the  wages  and  provisions  of  seamen, 
under  a  calamity  of  this  kind,  cannot  fall  on 
the  underwriter  of  a  ship.  Buller,  too,  al- 
though he  refers  to  a  passage  in  Beawes  for 
the  foreign  law,  on  which  he  gives  no  opinion, 
lays  hold  of  the  same  distinction,  to  make  the 
underwriter  liable  ;  "for,"  says  he,  "the  crew 
had  jbeen  discharged,  and  those  men  had 
been  employed  as  common  workmen."  I  have 
been  thus  particular  in  examining  this  case, 
because  it  is  by  some  supposed  an  authority  in 
favor  of  the  plaintiff's,  whereas,  according  to 
my  understanding,  we  find  recognized  in  it, 
without  any  qualification,  the  rule  on  which 
the  defendants  here  rely,  that  the  wages  and 
provisions  of  a  crew,  during  a  detention  to 
repair,  cannot  be  brought  into  a  general  aver- 
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age.  In  this  view  it  is  a  very  strong  case  in 
their  favor,  and  so  it  has  ever  appeared  to  me. 
But  this  is  not  the  only  British  authority  of 
the  kind.  Lord  Mansfield,  in  the  case  of 
Feltcher  et  al.  v.  Poole  (Sitt.  after  Easter,  1769, 
Park,  52), declared,  that  wages  and  provisions, 
•expended  while  a  ship  is  refitting,  after  a 
storm,  could  never  be  allowed  against  an  in- 
surer on  a  vessel.  Much  less,  then,  can  they 
be  demanded  of  an  owner  or  underwriter  on 

foods.  (Eden  v.  Poole,  Sitt.  after  Hil.,  1785; 
[arsh.,  61  ;  1  D.  &  E.,  127.)  Buller,  too,  on 
a  trial  before  him,  ruled,  that  a  charge  for 
wages  and  provisions,  during  a  detention  like 
the  present,  could  not  be  recovered  on  a  policy 
•on  the  ship  and  goods,  but  that  the  freight 
alone  was  liable  for  it. 

It  is  also  settled  in  Robertson  v.  Ewer,  that 
the  expense  of  wages  and  provisions,  oc- 
casioned by  an  embargo,  which  is  a  stronger 
•case  than  this,  cannot  be  recovered  on  a  policy 
•on  the  ship.  .This  case  is  cited,  although  it  be 
that  of  an  embargo,  for  the  purpose  of  quot- 
ing what  fell  from  Mr.  Justice  Buller,  and 
which  applies  strongly,  and  immediately,  to 
the  point  before  us.  "  If,"  says  he,  "  the  ship 
had  been  detained  in  consequence  of  an  injury 
272*]  received  in  a  storm,  though  *  the  un- 
derwriters must  have  made  good  the  damages, 
yet  the  insured  could  not  have  claimed  the 
amount  of  wages  or  provisions  during  the  time 
spent  in  repairing.  The  court,"  he  proceeds, 
•'  only  look  to  the  subject  matter  of  the  insur- 
ance. Here  the  ship  was  safe,  and  the  wages  and 
provisions  are  no  part  of  the  thing  insured." 
It  will  at  once  be  perceived  that  this  reasoning 
.applies  with  double  force  against  rendering  an 
owner  of  goods,  or  their  underwriters,  liable 
for  expenses  of  this  kind. 

If  there  be  any  foreign  author  who  thinks 
differently,  his  dictum  will  not  be  found  to  be 
supported  by  the  best  and  more  ancient  writers 
on  the  law  of  insurance.  (Vol.  I.,  624.)  Emeri- 
gon,  after  inquiring  "  whether  the  expenses  of 
repair  and  continuing  in  port  to  refit,  after  an 
.accident  of  this  kind,  are  to  make  a  general 
.average,"  informs  us,  that  the  Rhodian  law 
decided  in  the  negative,  and  then  cites  many 
•celebrated  authors  (Faber,  Vinmus,  Duarenus, 
Kuricke,  Loccenius,  Devicq,  Roccus  and  Mar- 
quardus)  who  approve  of  and  adopt  this 
decision.  The  reason  they  assign  is,  "that 
such  expenses  are  incurred  for  the  purpose  of 
•enabling  the  vessel  to  pursue  her  voyage,  rather 
than  with  a  view  of  preserving  the  merchan- 
dise." 

The  same  principle,  says  this  profound  law- 
yer, seems  to  have  dictated  the  eleventh  article 
respecting  freight,  which  obliges  "a  skipper 
to  wait  while  a  vessel  is  repairing,  or  to  pay 
freight,"  but  the  ordinance  does  not,  he  con- 
tinues, require  him  to  contribute  to  the  ex- 
penses of  refitting,  or  those  caused  thereby. 
The  same  decision,  he  adds,  is  to  be  found  in 
the  laws  of  Oleron. 

Thus  far  there  appears  but  one  opinion 
among  elementary  writers,  for  although  they 
make  no  particular  mention  of  wages  and  pro- 
visions, it  is  evident  from  other  expressions, 
they  must  have  included  them  in  the  exemp- 
tion to  which  an  owner  of  goods  was  entitled. 
Being  a  charge  as  much  arising  out  of  the  peril 
encountered  as  any  other,  they  could  perceive 
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no  reason  for  a  distinction,  the  merit  of  which 
is,  perhaps,  exclusively  due  to  Ricard,  who  is 
mentioned  by  Emerigoh  as  the  first  who  un- 
dertook to  differ  from  all  the  authors  whom 
he  had  just  named.  He  then  cites  his  opinion, 
which  no  subsequent  writer  has  ventured  to 
approve  in  its  whole  extent ;  for  the  repairs  of 
a  ship,  after  a  storm,  are  by  him  brought  into 
general  average,  as  well  as  seamen's  pay  and 
provisions.  In  truth,  he  excepts  nothing,  but 
includes  every  expense  occasioned  by  the  dis- 
aster. Indeed,  if  he  be  right  in  throwing  any 
one  of  these  items  into  general  average,  he 
*must,  probably,  be  so  throughout.  [*273 
For  why  shall  the  pay  of  the  crew  be  a  general, 
while  the  wages  of  the  workmen  are  a  partic- 
ular, average  ?  Or  why  shall  the  provisions 
of  the  former  fall  under  one  description  of 
averages,  and  those  of  laborers  under  another  ? 
Or  why  must  the  cost  of  a  mast  be  borne  by 
the  owner  himself,  or  his  underwriter  while 
the  charge  of  keeping  the  sailors,  while  it  is 
putting  in,  must  be  divided  between  freight, 
ship  and  cargo  ? 

Mr.  Ricard,  no  doubt,  found  it  difficult  to 
make  a  distinction,  and  therefore  determined 
not  to  differ  by  halves  from  the  jurists  who 
had  preceded  him.  As  he  is,  perhaps,  the 
only  writer  (for  Beawes  only  copies  what  he 
says)  who  is  found  to  maintain  this  doctrine, 
I  shall  be  excused  for  adhering  to  an  opinion 
which  is  certainly  sanctioned  by  far  the  greater 
part  of  those  who  have  left  us  their  sentiments 
on  the  subject.  This  will  appear  to  be  the 
case  to  any  one  who  will  be  at  the  trouble  of 
consulting  Emerigon>  who,  it  is  proper  to  ob- 
serve here,  admits  that  the  practice  of  the 
French  courts  of  admiralty,  contrary,  however, 
to  the  civil  jurisprudence  of  the  country,  con- 
forms to  the  opinion  of  Ricard  as  far  only  as 
respects  the  expenses  of  unloading  and  reload- 
ing and  the  wages  and  provisions  of  the  crew. 

Another  argument  against  making  these 
expenses  a  matter  of  general  assessment,  arises 
from  the  extreme  difficulty  and  embarrassment 
which  must  ever  attend  the  adjustment  and 
collection  of  them.  To  value  the  vessel,  freight, 
and  goods,  so  as  to  do  justice,  is  never  an  easy 
task.  In  the  case  of  a  general  ship,  and  fifty 
or  more  shippers,  as  may  well  happen,  what 
trouble  will  not  the  owner  have  to  discover  the 
value  of  every  man's  interest,  and  what  dis- 
putes, vexation,  and  delay  must  he  submit  to, 
bef oje  he  receives  one  half  that  is  due  to  him  ? 
To  recover  one  hundred  dollars  for  wages  and 
provisions,  he  may  have  to  look  to  as  many 
shippers  and  have  a  controversy  with  every 
one.  All  this  may  be  avoided  by  making  these 
expenses  as  naturally  they  are,  a  particular 
average. 

My  apology  for  the  length  of  this  opinion 
will  be  found  in  the  importance  of  the  ques- 
tion, than  which  few  can  occur  more  interest- 
ing to  the  mercantile  world.  I  sincerely  hope 
that  the  inconveniences,  which  are  appre- 
hended from  a  practice  under  the  rule  which 
it  has  been  thought  fit  to  adopt,  may  exist  in 
imagination  only. 

Upon  the  whole,  as  the  injury  which  hap- 
pened here  was  *not  in  itself  an  object  [*274 
of  general  contribution  ;  as  the  plaintiffs  were 
under  contract  to  repair,  victual,  and  man 
their  vessel,  throughout  the  voyage  or  loose 
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their  freight ;  as  the  defendants  received  no 
benefit  but  what  the  plaintiffs  were  under 
positive  stipulation  to  confer ;  as  their  own 
and  not  the  common  interest  was  the  sole  ob- 
ject ;  and  as  a  contrary  rule  may  produce  great 
inequality,  embarrassment,  and  delay  my  opin- 
ion is  that  the  charge  for  these  extra  wages 
and  provisions  is  a  particular  average,  to  be 
by  the  freight  only,  and  that,  therefore,  the 
defendants  ought  to  have  judgment.1 

Distinguished— 11  Johns.,  321 ;  Duer,  319. 
Cited  in— 2  Caines,  277;  8  Johns.,  318;  1  Hall,  449; 
9  Wall.,  236 ;  post,  277. 

Judgment  for  the  plaintiffs. 


HENSHAW 
THE  MARINE  INSURANCE  COMPANY. 

1.  Marine  Insurance — Deviation — Loss  Occa- 
sioned Before  —  Insurer  Liable  —  Intention. 
2.  General  Average —  Wages  and  Provisions — 
Port  of  Necessity — Time.  3.  Case  made — 
Point  Relied  on  not  Included — /Service — Copy — 
Sufficiency. 

Where  the  termini  of  the  voyage  insured  are  pre- 
served, it  is  only  a  deviation  to  touch  at  any  inter- 
mediate port ;  and  though  it  be  resolved  on  before 
the  voyage  commence,  it  is  not  on  that  account  an 
altered,  or  different  voyage  from  the  one  described  in 
the  policy,  and  the  insurer  will  be  liable  for  any  loss 
before  arriving  at  the  dividing  point. 

Wages  and  provisions  are  subjects  of  general 
average  from  the  time  of  being  obliged  to  bear  away 
to  a  port  of  necessity  in  consequence  of  injuries  re- 
ceived, and  recoverable  urtder  a  policy  on  the  ship. 
If  the  points  intended  to  be  relied  on  in  argument 
have  not  been  subjoined  to  the  case  made,  service 
of  a  copy  of  them  on  the  judges  and  adverse  party 
at  the  time  of  bringing  on  the  argument  is  suffi- 
cient. 

Citation-2  Str..  1249 ;  Doug.,  346 ;  2  H.  BL,  343 ;  7 
D.  &  E.,  162 ;  1  Johns.  Gas.  184 ;  1  Lex.  Mer.  Amer.,  324; 
ante,  263. 

ON  a  policy  of  insurance  upon  the  body  of 
the  brig  Friendship,  "at  and  from  Newry, 
in  Ireland,  to  New  York." 

Previously  to  the  sailing  of  the  vessel,  the 
master,  in  conjunction  with  the  agents  of  the 
assured,  entered  into  a  written  contract  to  land 
some  passengers  at  Halifax,  in  Nova  Scotia, 
under  a  penalty  of  five  hundred  pounds.  The 
vessel,  however,  cleared  out  at  Newry  for 
New  York,  but  in  proceeding  down  the  St. 
George's  or  Irish  Channel,  and  before  she  had 
reached  the  dividing  point  to  turn  off  to  Hali- 

1.— See  Leavenworth  v.  Delafleld,  1  Caines'  Rep., 
578,  n. 


NOTE.— Deviation—  Wages  and  provisions  subjects 
of  general  average. 

Mere  intent  to  deviate  is  not  a  deviation,  and  the 
underwriters  are  discharged  only  from  the  time  of 
actual  deviation.  Talcott  v.  Marine  Ins.  Co,,  2 
Johns.,  130;  N.  Y.  Firemen's  Ins.  Co.,v.  Lawrence,  14 
Id.,  46;  Lawrence  v.Ocean  Ins.  Co.,  11  Johns.,  241;  Cof- 
fln  v.  Newburyport  Ins.  Co.,  9  Mass.,  436 ;  Lee  v. 
Gray,  7  Id.,  349 ;  Hobart  v.  Norton,  8  Pick.,  241 ; 
Fitzsimmons  v.  Newport  Ins.  Co.,  4  Cranch,  185; 
Marine  Ins.  Co.  v.  Tucker,  3  Id.,  357;  McFee  v. 
S.  C.  Ins.  Co.,  2  McCord  (8.  C.),  503 ;  Winter  v.  Dela- 
ware, 30  Pa.  St.,  334 ;  Marsden  v.  Reid.  3  East,  572. 

But  see  Way  v.  Modigliani,  2  D.  &  E.,  30. 

See,  also,  Patrick  v.  Ludlow,  3  Johns.  Cas.  10,  note. 

Wages  and  provisions  may  be  subjects  of  general 
average.    Walden  v.  Le  Roy,  ante,  263,  note. 
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fax,  she  struck  on  a  rock,  in  consequence 
of  which  it  was,  after  consultation,  deemed 
necessary  to  bear  a  way  for  Dublin,  in  order 
to  refit.  For  the  expenses,  it  became  indispens- 
able to  take  up  money  on  bottomry.  After 
doing  which,  and  completing  her  repairs,  the 
vessel  sailed  on  her  voyage  by  the  way  of 
Halifax,  where  she  landed  her  passengers,  and 
afterwards  arrived  safely  at  New  York,  the 
port  of  her  ultimate  destination. 

A  relicta  having  been  given,  a  case  was 
made,  subject  to  the  opinion  of  the  court 
whether  the  plaintiff  was  entitled  to  recover  the 
amount  of  the  money  taken  upon  bottomry, 
and  weather  the  wages  and  provisions  from 
the  time  of  bearing  away  until  she  was  in  con- 
dition to  proceed,  and  the  expense  of  load- 
ing and  reloading  the  cargo,  and  all  others  oc- 
casioned by  that  necessity,  should,  or  should 
not,  be  a  subject  of  general  average  ? 

Mr.  Hoffman,  for  the  defendants,  objected 
to  the  cause  being  brought  on,  because  the 
points  on  which  the  plaintiff  meant  to  rely 
were  not  added  to  the  case  served  upon  him. 

*Mr.  Jones,  contra,  then  tendered  to  [*275- 
him  a  statement  of  the  points,  and  at  the 
same  time  served  the  judges  with  copies.  Thi& 
he  contended  was  sufficient. 

Mr.  Hoffman,  in  reply.  The  rule  ordering- 
points  to  be  submitted  to  the  cases  made,  was 
intended  as  much  for  the  case  of  the  opposite 
counsel  as  of  the  court. 

Per  Curiam.  It  is  sufficient  to  serve  the 
points  on  the  opposite  party  at  the  time  when 
the  case  is  delivered  to  the  court,  and  when 
the  motion  is  made  to  bring  on  the  argument.  * 

Mr.  Jones,  for  the  plaintiff.  Our  first  posi- 
tion is,  that  the  voyage  insured,  and  that  on 
which  the  vessel  sailed,  are  the  same ;  there- 
fore, as  the  loss  took  place  before  arriving  at 
the  dividing  point  of  the  two  voyages,  the  in- 
surer is  liable.  The  contract  to  touch  at  Hali- 
fax was  no  more  than  an  intended  deviation, 
and  did  not  amount  to  a  different  voyage.  It 
is  not  denied  that  a  deviation  avoids  a  policy  ; 
but  then  it  is  only  as  to  subsequent,  and  not 
as  to  previous  losses.  For  these  last  the  un- 
derwriter continues  chargeable.  These  prin- 
ciples are  of  long  standing,  and  to  be  found 
well  settled  in  the  cases  of  Foster  v.  Wilmer, 
and  Carter  v.  Royal  Ex.  Ass.  Co.  (2  Stra.,  1249). 
In  Murdoch  v.  Potts  (Sitt,  at  Geo.  II.,  after 
Trin.,  1795,  before  Lord  Kenyon),  which  may 
be  relied  on  by  the  defendants,  the  decision 
turned  on  the  fact  of  the  ulterior  voyage  being 
concealed.  And  in  Wooldridge  v.  Boydell 
(Doug.,  16),  Buller,  J.,  recognizes  the  law  as 
settled  by  the  authorities  referred  to.  In  that 
case  the  voyage  insured  was  qever  intended. 
The  termini  were  not  the  same.  This,  accord- 
ing to  Lord  Mansfield,  is  the  criterion  to  de- 
termine whether  the  voyage  pursued  be  only 
a  deviation,  or  a  different  voyage.  When  the 
termini  are  the  same,  any  intermediate  course 
is  only  a  deviation.  Kewley  v.  Ryan  (2  H.  Bl.r 
343)  reviews  all  the  former  determinations  and 
confirms  them.  In  Middlewood  v.  Blakes  (7  Dl 

1. — In  every  case  the  party  who  is  to  open  the  argu- 
ment must  deliver  to  the  court  and  to  the  opposite 
counsel  the  points  he  means  to  rely  on.  Main  v_ 
Newson,  3  Johns  Rep.,  542. 
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&  E.,  162),  the  decision  went  on  the  ground  of 
a  positive  order,  previous  to  the  voyage,  de- 
priving the  captain  of  a  right  to  pursue  it  in 
the  most  advantageous  manner.  This  was 
held  to  increase  the  risk  by  taking  away  the 
right,  which  the  insurer  had,  to  the  master's 
judgment  and  discretion.  This  very  case, 
however,  acknowledges  all  the  others,  and 
Lord  Kenyon  says  he  would  not  have  determ- 
ined as  he  did  could  he  have  been  brought  to 
suppose  the  decision  in  Keicley  v.  Ryan  would 
be  at  all  affected.  The  question  as  to  general 
average  has  already  been  determined  by  the 
decision  in  Walden  v.  Le  Roy,  as  against  owners 
276*]  of  goods,  and  it  is  conceived  that*the 
same  principles  must  govern  against  under- 
writers on  a  vessel. 

Mr.  Hoffman,  contra.  The  determination 
in  Kewly  v.  Ryan  was  evidently  contrary  to 
Lord  Kenyon's  opinion,  as  expressed  in  the 
subsequent  case  of  Middlewood  v.  Slakes.  He 
does,  indeed,  avail  himself  of  a  distinction, 
but  which  amounts  to  nothing.  This,  there- 
fore, shows  that  the  law  is  not  settled  even  in 
England  ;  we  may  then  be  allowed  to  investi- 
gate the  point  on  principle.  If  so,  the  Eng- 
lish abdications  cannot  be  supported.  Mil- 
lar, when  speaking  of  the  reasons  on  which 
insurance  law  should  proceed,  is  deserving  of 
the  highest  consideration.  In  page  392  he 
says,  "  to  vary  in  the  smallest  particular  from 
the  original  plan  of  the  voyage,  constitutes  an 
alteration."  The  reasoning  is  this  :  a  devia- 
tion arises  after  the  voyage  is  begun  ;  an  alter- 
ation when  the  original  plan  is  previously  de- 
parted from.  In  481  Millar  puts  this  question  : 
"  Suppose  the  assured  owners  have  taken  on 
board  a  consignment  to  a  different  port  than 
that  specified  in  the  policy  ;  will  it  free  the 
underwriter  ?"  He  thinks  it  ought,  because  it 
is  "a  variation  in  the  plan  of  the  adventure 
adopted  previous  to  the  commencement  of  the 
risk."  He  argues  that  an  intention  to  alter 
the  voyage  destroys  the  contract.  The  agree- 
ment by  the  policy  is  to  pursue  the  voyage  in  the 
most  direct  course.  When  it  is  to  be  prose- 
cuted in  another,  it  takes  away  the  option  of 
the  captain  and  comes  within  the  distinction, 
refined  as  it  is,  of  Middlewood  v.  Blakcs.  The 
distinction,  however,  is  purely  fanciful :  for  a 
voyage  from  Newry  to  Halifax,  and  from 
Halifax  to  New  York,  can  never  be  the  same 
voyage  as  one  from  Newry  to  New  York.  It 
is  incongruous  to  say  that  wages  and  provis- 
ions are  subjects  of  general  average,  when  the 
owner  is  bound  to  have  his  vessel  in  such  a 
situation  as  to  carry  her  loading,  and  his  com- 
pensation is  in  his  freight. 

Mr.  Jones,  in  reply.  The  policy  here  is  "at 
and  from."  The  risk,  therefore,  was  com- 
menced. Allowing,  then,  the  distinction  taken 
as  to  previous  and  subsequent  alterations,  we 
are  still  entitled  to  recover  within  the  words  of 
the  policy. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  court  are  of  opinion  that  the  previous 
intention  to  touch  at  Halifax  did  not  make  it  a 
different  voyage,  as  the  termini,  as  well  as  the 
substantial  object  of  the  voyage  described  in 
the  policy,  and  of  the  voyage  upon  which  the 
vessel  sailed,  were  the  same.  This  point  is 
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considered  as  settled  in  the  English  law,  by  the 
cases  of  * Carter  v.  Royal  Ex.  Ass.  Co.  (2  \*277 
Stra.,  1249);  Thelusson  v.  Ferguson  (Doug., 
346,  361  of  3d  ed.),  Kewley  v.  Ryan  (2  H. 
Bl.,  343),  and  Middleicood  v.  Blakes  (7  D.  &  E., 
i62).  The  same  question  arose  in  this  court 
in  the  case  of  Silva  v.  Low,  decided  in  Octo- 
ber Term,  1799.  The  voyage  there,  as  de- 
scribed in  the  policy,  was  from  Wilmington, 
in  North  Carolina,  to  Falmouth  ;  but,  previ- 
ous to  sailing,  the  captain  declared  his  inten- 
tion to  touch  at  New  York  for  seamen ;  and 
one  question  in  the  cause  (which  was  twice 
argued)  was,  whether  the  sailing  under  that 
declared  intent  was  a  distinct  voyage  ?  All 
the  above  cases  were  reviewed  and  considered, 
and  upon  that  question  a  majority  of  the  court 
were  of  opinion  that  it  was  to  be  deemed  still  the 
same  voyage.  The  second  point  was  decided 
this  very  term  in  the  case  of  Walden  v.  Le  Roy. 
The  only  difference  in  the  two  cases  is,  that 
this  is  an  insurance  on  the  ship,  and  that  was 
an  insurance  on  the  cargo.  But  this  makes  no- 
difference  in  the  application  of  the  rule  for 
contribution.  The  opinion  of  the  court  ac- 
cordingly is,  that  the  plaintiff  is  entitled  to 
recover,  and  that  the  wages  and  provisions  of 
the  crew  during  the  necessary  detention,  at 
Dublin,  to  repair,  go  into  a  general  average. 

LIVINGSTON,  J.  As  to  the  first  point, 
whether  this  were  anything  more  than  an  in- 
tended deviation,  I  concur  in  the  opinion  just 
delivered.  Both  in  England  and  in  this  coun- 
try it  is  well  settled  that  an  intention,  however 
strong  or  well  ascertained,  to  touch  at  an  in- 
termediate port,  not  mentioned  in  the  policy, 
does  not  constitute  a  different  voyage,  but 
only  an  intention  to  deviate.  Were  this  re» 
integra,  doubts  might  reasonably  be  enter- 
tained ;  but  it  is  no  reason  for  shaking  the  au- 
thority of  several  adjudged  cases,  merely  be- 
cause a  better  rule  might  possibly  have  been 
adopted.  Underwriters,  at  any  rate,  cannot 
complain  of  a  rule  which  is  evidently  calcu- 
lated to  diminish  their  risk,  for  the  moment 
the  separating  point  is  past,  which  may  be  at 
a  very  small  distance  from  the  port  of  depart- 
ure, the  whole  premium  is  earned,  and  there 
is  an  end  of  all  further  peril.  But,  without 
further  speculation,  it  is  enough  to  say,  that 
it  has  been  adjudged  more  than  once  that 
where  the  termini  of  a  voyage  are  the  same,  an 
intention  to  touch  at  some  other  place,  out  of 
its  usual  course,  does  not  constitute  a  devia- 
tion or  a  different  voyage.1 

In  the  case  of  Foster  v.  Wilmer  (2  Str.,  1249), 
Lord  Chief  Justice  Lee  held,  that  taking  in 
salt  to  deliver  at  Falmouth,  a  port  not  men- 
tioned in  the  policy,  before  the  vessel  went 
to  Bristol,  to  which  *place  she  was  [*27& 
insured,  was  only  an  intention  to  deviate.  So, 
where  the  captain  had  taken  a  consignment  of 
goods  to  Amsterdam,  and  the  insurance  was 
from  Honduras  to  London,  the  underwriters 
were  held  liable  for  a  loss  before  the  vessel  had 
reached  the  dividing  point.  It  is  true  these 
are  decisions  at  Nisi  Prius,  but  they  have  been 
long  practiced  on,  and  have  received  the  sanc- 

1.— S.  P.,  Marine  Ins.  Co.  v.  Tucker,  3  Cranch's 
Rep.,  357.  Therefore,  where  an  insurance  is  to  sev- 
eral ports  of .  destination,  and  it  appear  that  the 
vessel  sailed  with  an  intention  of  going  only  to  that 
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tion  of  the  whole  Court  of  Common  Pleas  in 
England,  in  the  case  of  Kewley  v.  Ryan;  and 
jet  this  is  one  of  the  cases  to  which  Marshall 
refers,  to  induce  a  belief  that  the  law  is  dif- 
ferent. A  vessel  insured  from  Grenada  to 
Liverpool  had  sailed  for  the  latter  place,  bufr 
was  to  touch,  as  appeared  by  her  clearances, 
at  Cork  in  her  way  thither.  The  whole  court, 
after  argument  and  advising,  determined  that 
"where  the  termini  of  the  intended  voyage 
were  the  same,  it  was  to  be  considered  as  the 
same  voyage."  Nor  is  the  case  of  Middle- 
wood  v.  Blakes  (7  D.  &  E.,  162),  which  hap- 
pened three  years  after,  at  all  opposed  to  the 
one  last  cited.  All  the  judges,  on  the  con- 
trary, recognize  the  law  as  there  settled  ;  and 
Lord  Kenyon  declares  that  he  would  abandon 
the  opinion  he  had  given  at  the  trial,  if  he 
thought  it  tended  to  shake  that  decision.  The 
whole  court,  how  correctly  is  an  immaterial 
inquiry  at  present,  determined  against  the  as- 
sured, because  his  captain  was  positively  in- 
structed to  take  one  of  three  courses,  in- 
stead of  being  left  at  liberty  to  exercise  his 
judgment  when  he  came  to  the  dividing 
point. 

But,  were  the  law  doubtful  in  England, 
the  case  of  Silva  v.  Low  (1  Lex.  Mer.  Amer., 
324),  decided  in  this  court,  would  be  conclus- 
ive. That  was  a  voyage  from  Wilmington  to 
Falmouth.  The  captain,  previous  to  sailing, 
had  expressed  a  determination  to  touch  at 
Sandy  Hook,  to  obtain  seamen  from  New 
York.  Three  of  the  judges  thought  that 
where  the  termini  oi  the  voyage  were  the  same, 
the  sailing  with  an  intention  to  touch  at  a  place 
Dot  in  the  direct  course,  was  not  a  deviation, 
l»ut  one  and  the  same,  and  not  a  different 
voyage. 

Whether  the  wages  and  provisions  from  the 
time  of  bearing  away  until  the  brig  were  in 
condition  to  proceed,  and  the  expense  of  un- 
loading and  reloading  the  cargo,  and  all  others 
occasioned  by  that  necessity,  are  to  be  borne 
as  a  general  average,  is  also  made  a  question  in 
this  cause. 

From  the  opinion  delivered  on  this  point  I 
dissent.  In  the  case  of  Walden  v.  Le  Roy,  de- 
cided this  term,  my  reasons  were  assigned  at 
large  why  an  owner  or  underwriter  of  goods, 
ought  not  to  contribute  towards  a  re-imburse- 
2  TO*]  ment  of  *expenses  of  this  nature.  For 
the  same  reasons,  underwriters  on  vessels  can 
have  nothing  to  do  with  extra  wages  and  pro- 
visions. So  it  has  been  settled  in  England, 
and  the  practice  both  there  and  in  this  country 
is  in  conformity  thereto.  As  these  expenses 
occasion  a  diminution  of  freight  only,  that 
subject  alone  must  be  considered  as  loser,  and 
its  underwriter,  if  there  be  any,  called  on  for 
an  indemnity.  An  insurer  of  a  vessel  might 
as  well  be  applied  to  for  a  contribution  to- 


wards a  loss  occasioned  by  an  extra  consump- 
tion of  provisions,  or  an  extra  charge  for 
wages  during  violent  storms  or  contrary  winds, 
which  had  protracted  the  voyage  three  or  four 
months  beyond  the  usual  period. 

We  now  go  much  further  than  in  Walden  v. 
Le  Roy.  We  there  only  said  that  wages  and 
provisions  expended  during  a  detention  to  relit 
after  a  storm,  should  be  brought  into  a  gen- 
eral average.  But  here  we  determine  that  "all 
other  expenses  occasioned  by  this  necessity " 
are  to  become  a  general  average,  including 
(for  the  expression  is  sufficiently  broad)  mule- 
rial  for  repairs  as  well  as  for  the  hire  of  car- 
penters and  laborers.  An  owner  of  goods 
will,  therefore,  in  future,  be  bound  not  only  to 
pay  and  feed  the  mariners,  but  if  every  ex- 
pense occasioned  by  a  storm  must  be  paid  as  a 
general  average,  and  so  we  are  now  determin- 
ing, he  will  have  to  purchase  materials  and 
find  workmen  to  repair  a  ship  in  which  he  has 
no  interest.  This,  if  it  be  intended  to  go  thus 
far,  is  introducing  an  entire  new  principle  into 
the  law  merchant,  which  will  be  mischievous 
and  unequal  in  its  effects,  and  which  no  advo- 
cate for  the  doctrine  of  general  average,  ex- 
cepting Ricard  alone,  has  ever  before  main- 
tained. Certain  it  is,  that  no  owner  or  under- 
writer of  goods,  with  us,  has  ever  yet  paid 
towards  the  repairs  of  a  vessel  injured  by 
storm,  but  hereafter  this  as  well  as  every  other 
expense  (for  there  is  no  exception  in  this  case 
of  anything)  must  be  borne  by  him  in  propor- 
tion to  his  interests  on  board.  This  innova- 
tion in  practice,  however  beneficial  to  the 
owners  of  ships,  will  not  be  much  relished  by 
the  great  body  of  merchants,  who,  besides  pay- 
ing large  sums,  for  which  they  have  hitherto 
not  deemed  themselves  liable  for  real  and  ne- 
cessary reparations,  will  be  exposed  to  many 
frauds,  on  the  part  of  those  who  will  now  have 
a  right  and  an  interest  to  repair  their  vessels  at 
the  expense  of  others. 

My  opinion  is,  that  the  plaintiff  is  not  en- 
titled to  recover  the  wages  and  provisions  of  the 
crew,  from  the  time  of  bearing  *away  [*28O 
until  the  vessel  was  repaired  and  in  a  condi- 
tion to  pursue  her  voyage,  and  that  none  of 
the  expenses  occasioned  by  that  necessity  are 
to  be  borne  as  a  general  average. 

Upon  these  principles  judgment  should  be 
entered  only  for  the  sum  of  $650  ;  but  the  opin- 
ion of  the  court  is,  that  the  verdict  is  right, 
and  the  plaintiff  must  have  judgment  accord- 
ingly. 

"Judgment  for  the  plaintiff  according  to  tfte 
verdict. 


Approved— 3  Cranch,  385-393. 
Cited  in— 11  Johns.,  'Ml ;  1  Hall,  369 ;  3  Rob.,  480 ; 
9  Wall.,  236. 


last  named,  it  is  a  sailing  on  the  voyage  insured. 
Marsden  v.  Reid,  3  East,  572.  But  where  a  vessel  is 
insured  from  one  port  to  another,  and  sails  for  an 
intermediate  port,  in  prosecuting-  the  voyage  from 
whence  for  the  port  insured  to  she  is  taken,  the 
voyage  insured  is  deemed  never  to  have  com- 
menced. Way  v.  Modigliani,  2  D.  &  E.,  30 ;  Wool- 
dridge  v.  Boydell,  Doug.,  16.  So  where  an  insur- 
ance is  from  several  ports  of  departure  to  a  partic- 
ular port  of  destination,  and  the  vessel  sail  from 
one  of  the  ports  of  departure  to  another,  the  pol- 
icy never  attaches.  Sellar  v.  M' Vicar,  1  N.  Rep.,  23. 
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A  clearance  for  a  different  port  than  that  to  which 
insured  is  not  proof  that  the  vessel  did  not  sail  on 
the  voyage  for  which  underwritten.  Talcott  v. 
Mar.  Ins.  Co.,  2  Johns.,  Hep.,  130.  But  where  all  the 
papers  show  a  different  voyage  than  that  insured 
to,  and  there  be  not  any  evidence  of  sailing  on  that 
mentioned  in  the  policy,  though  the  vessel  be  taken 
on  the  iter  to  be  pursued  in  prosecuting  both  voy- 
ages and  before  sne  reaches  the  dividing  point,  it  is 
not  a  sailing  on  the  voyage  in  the  policy.  Wool- 
dridge  v.  Boydell.  itbt  sup.  See  Dennis  &  Williams 
v.  Ludlow,  ante,  111. 
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THE   UNITED  INSURANCE  COMPANY 
OF  NEW  YORK. 

v. 
ROBINSON  AND  HARTSHORNE.1 

Marine  Insurance — Abandonment — Payment  of 
Loss — Purchase  by  Insurer's  Agent — Trover. 

After  an  abandonment  and  payment  of  loss,  a 
purchase  of  property  insured  by  the  agent  or  cor- 
respondent of  the  underwritten,  thoug-h  made  after 
condemnation,  is  for  the  benefit  of  the  insurer,  if 
he  elect ;  therefore  the  proceeds  of  a  purchase  so 
made,  and  any  carjro  in  which  they  may  be  invest- 
ed, become  if  he  pleases,  his  property,  and  he  may 
maintain  trover  for  it,  against  the  assured. 


Citations— 1  Esp.  Rep.,  236,  237 ;  2  Burr.,  i 
ler  v.  Church,  July,  1799;  1  Caines,  292. 


[ ;  Said- 


rp ROVER  to  recover  the  value  of  a  quantity 
JL  of  wine  and  brandy,  in  which  a  verdict 
was  taken  for  the  plaintiffs  subject  to  the  opin- 
ion of  the  court  on  this  case. 

The  plaintiffs  underwrote  $10,000  on  two 
policies  of  insurance,  on  goods  shipped  by  the 
defendants  to  Cadiz,  St.  Lucar,  or  Malaga, 
consigned,  conditionally,  to  the  master,  with 
directions,  in  case  of  accident,  to  inclose  bills 
of  lading  to  the  house  of  O'Connor,  in  Cadiz, 
or  St.  Lucar,  and  to  that  of  Grevigne  &  Co., 
in  Malaga,  to  be  accompanied  with  instruc- 
tions to  follow  the  orders  given  by  the  defend- 
ants to  their  master.  Off  Cadiz  the  vessel,  be- 
ing warned  not  to  enter  that  port,  bore  away 
for  Malaga,  in  sight  of  which  she  was  capt- 
ured by  a  French  privateer,  carried  in  and 
there  condemned  by  the  French  consulate,  as 
good  and  lawful  prize.  During  the  proceed- 
ings in  the  consular  court,  the  captors  had  neg- 
lected to  pump  the  ship,  and  it  was  appre- 
hended, from  her  leaky  situation,  that  the 
cargo,  consisting  of  sugar  and  cocoa,  had  re- 
ceived some  injury.  Without  opening  the 
hatches  to  ascertain  its  extent,  the  house  of 
Grevigne  &  Co.,  at  the  request  of  the  captain, 
who  did  not  know  of  the  insurance,  purchased 
the  cargo  for  $15,565,  through  the  interven- 
tion of  a  sworn  broker  for  the  benefit  and  on 
the  account  of  the  "  defendants,  and  whomso- 
ever else  it  might  concern."  But  in  this  trans- 
action Henry  Grevigne  deposed,  his  firm  con- 
sidered themselves  as  acting  in  the  capacity  of 
agents  for  the  defendants,  to  whom  they  would 
have  had  recourse  for  payment  of  any  loss  that 
might  have  accrued  on  the  purchase.  This, 
however,  did  not  take  place ;  for  the  cargo 
sold  for  $30,174,  which  sum,  after  deducting 
281*]  the  $15,565  *paid  to  the  captors,  Gre- 
vigne &  Co.  invested  in  wine  and  brandy, 
which  they  shipped  on  account  and  risk  of  the 
defendants,  who  received  and  sold  the  articles 
thus  remitted,  contending  they  had  a  right  to 
retain  the  amount,  notwithstanding  they  had, 
on  advice  of  the  capture,  made  an  abandon- 
ment to  the  plaintiffs,  who  accepted  of  it,  and 
paid  the  full  amount  of  their  insurance  as  for 
a  total  loss.  The  question  submitted  to  the 
court  was,  whether  the  plaintiffs  were  entitled 
to  recover  ?  Either  party  to  be  at  liberty  to 
turn  the  facts  stated  into'a  special  verdict. 

Mr.  Riggs,  for  the  plaintiffs.  The  transac- 
tion in  Malaga,  though  done  for  the  benefit  of 

1.— Affirmed  in  error.  1  Johns.  Rep.,  592. 
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the  defendants,  must  inure  to  that  of  the 
plaintiffs  ;  for  the  purchase  can  be  considered 
in  no  other  light  than  as  in  trust  for  the  per- 
sons who,  in  judgment  of  law,  might  be  deemed 
the  owners.  These  the  plaintiff's  became  by 
their  accepting  the  abandonment  and  paying 
the  total  loss.  The  adverse  party  cannot  say 
Grevigne  &  Co.  acted  as  agent  for  them,  after 
having,  in  due  form  of  law,  passed  the  prop- 
erty to  the  plaintiffs.  If  the  property,  then, 
was  theirs,  any  articles  purchased  with  the 
proceeds  of  that  property  were  theirs  also. 
There  are  cases  in  which  a  purchase  by  the  in- 
sured may  be  considered  as  a  partial  loss.  In 
McMastersv.  Shooloi-ed  (Esp. ,  N.  P.,  237)  it  was 
held  that,  as  the  assured  did  not  abandon  un- 
til after  a  recovery  of  the  vessel,  the  sum  at 
which  she  was  purchased  by  the  captain  con- 
stituted only  a  partial  loss.2  But  that  a  pur- 
chase by  an  assured  does  not  stand  in  the  way 
of  the  underwritten,  to  recover  for  a  total  loss, 
has  been  recognized  in  this  court.  In  the 
present  case,  the  cession  of  the  property  by 
the  defendant,  its  receipt  by  the  plaintiffs,  and 
payment  to  the  defendant,  as  for  a  total  loss, 
according  to  his  claim,  vested  the  interest  in 
the  company.  For  it  is  a  settled  principle, 
that  an  abandonment  made  and  accepted  trans- 
fers the  property.  Allowing  no  just  cause  of 
abandonment  did  exist,  yet  if  accepted  and 
paid  for,  it  is  conclusive.  The  present  ques- 
tion is  not  whether  we  could  have  been  com- 
pelled to  accept  the  abandonment,  but  whether, 
as  we  have  paid  the  amount  of  our  subscrip- 
tion, we  are  not  purchasers  of  the  subject  in- 
sured ?  If  so,  then  we  are  entitled  to  the  bene- 
fit of  the  property  invested  and  sent  here.  2 
Marsh.,  522,  523;  Randall  v.  Cochran  (1  Ves., 
93),  are  authorities  for  our  claim. 

Mr.  Hoffman,  contra.  By  the  case  of  Said- 
ler  &  Craig  v.  Church  (see  the  case,  Vol.  I., 
297,  «.),  it  was  thought  the  assured  could  make 
no  purchase  but  for  himself.  That  principle 
was  somewhat  qualified  by  Abbott  v.  Broome. 
(See  the  case,  Vol.  I.,  292.)  *The  [*282 
question  again  presents  itself  whether  the 
assured  cannot,  under  peculiar  circumstances, 
purchase  for  the  benefit  of  himself,  without 
any  reference  to  the  underwriter.  It  will  be 
observed  that  the  transaction  between  the 
assurer  and  assured  was  closed  ;  and  that  the 
defendants  stood  as  mere  strangers  purchasing 
on  their  own  credit.  It  was  not  on  that  of  the 
cargo  purchased,  for  Henry  Grevigne  ex- 
pressly says  that  his  house  would,  on  any  de- 
ficiency, have  had  recourse  to  the  defendants. 
The  plaintiffs  would  not  have  been  liable. 
How,  then,  can  they  set  up  a  claim  to  any  of 
the  returns  ?  Suppose  the  whole  had  sunk  at 
sea,  the  defendants  must  have  sustained  the 
loss.  So,  had  the  purchase  proved  a  losing 
bargain,  the  underwriters  would  never  have 
been  called  on.  But.  as  the  event  turns  out 
profitable,  though  the  buying  of  the  cargo  was 
a  matter  of  mere  speculation,  the  plaintiffs  set 
up  a  right  to  demand  the  emolument.  This, 
however,  they  cannot  maintain  unless  they 
can  show  their  liability  to  us  for  any  sum  that 
we  might  have  paid  Grevigne  &  Co.  The  rule 
to  operate,  must  be  equal.  It  is  to  be  ob- 

2.— It  was  there  held  that  th^e  assured  could  not 
abandon,  as  there  had  been  a  purchase  by  his  cap- 
I  tain.    Park.  167. 
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served,  too,  that  the  purchase  was  not  by  the 
captain,  the  mutual  agent  of  the  insurer  and 
insured.  It  was  by  a  correspondent  of  the 
defendants,  and  this  distinguishes  the  present 
from  any  other  of  the  cases  on  this  question. 
But  allowing  the  plaintiffs  entitled  to  recover, 
it  is  not  the  value  of  the  articles  here,  but  that 
at  which  they  would  have  sold  in  Malaga. 
(Park,  164.)  Therefore  we  certainly  are  not 
to  account  for  any  profits  on  the  cargo  which 
may  have  been  made  here. 

Messrs.  Riggs  and  Harison,  in  reply.  By 
accepting  the  return  cargo  the  defendants  have 
adopted  the  acts  of  the  captain,  who,  from  the 
intimate  relation  between  assurer  and  assured, 
is  the  agent  of  both  parties.  In  case  of  acci- 
dent he  becomes,  though  without  privity,  the 
agent  of  the  assurer.  Whatever  is  done  by 
him  in  good  faith  is  obligatory  on  the  under- 
writer, though  the  master  have  no  knowledge 
of  the  insurance.  Thus,  a  composition  entered 
into  for  salvage,  to  avoid  the  expense  of  libel- 
ing binds  the  insurer.  So  does  a  ransom  paid; 
and,  should  the  goods  or  ship  arrive  after  pay- 
ment of  the  loss,  the  underwriter  must  bear 
whatever  may  further  ensue  from  the  property 
being  inadequate  to  pay  the  charge  upon  it. 
By  the  conduct  of  the  assured,  the  plaintiffs 
are  shut  out  from  applying  to  a  foreign  tribu- 
nal for  restitution,  and  shall  they  loose  the 
right  to  ask  for  their  property,  and  then  be  re- 
fused the  proceeds  of  their  own  ?  Besides,we 
283*]  hold  that  had  the  purchase  turned  *out 
a  losing  bargain,  we  should  have  been  bound 
by  this  bona  fide  act  of  the  captain.  We,  there- 
fore, claim  the  benefits  of  what  he  has  done. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court  :  . 

This  is  a  clear  case  for  the  plaintiffs.  Their 
claim  is  founded  on  sound  principles  in  the 
law  of  insurance.  The  defendants  abandon, 
and  the  plaintiffs  accept  and  pay.  They  were 
then  substituted  for  the  defendants,  and  suc- 
ceeded to  the  benefit  of  the  acts  of  the  agent 
abroad,  in  relation  to  the  property  in  question. 
The  master  and  merchants  at  Malaga  acted, 
nominally,  as  agents  for  the  defendants,  but, 
in  reality,  they  were  agents  for  the  party  hav- 
ing the  ultimate  claim  to  the  property.  What 
they  did  was,  undoubtedly,  founded  on  previ- 
ous instructions  from  the  defendants,  and  on 
the  connection  that  the  defendants  had  with 
the  property  as  former  proprietors,  and  ex- 
isting claimants.  When  the  defendants 
abandoned  the  ship  and  cargo,  and  received 
their  indemnity  from  the  plaintiffs,  they  re- 
nounced all  concern  in  the  interference  of 
their  agents,  and  transferred  to  the  insurer 
the  result  of  that  interference.  This  is  settled 
doctrine  in  respect  to  abandonment.  The 
present  case  is  analogous  to  that  of  capture 
and  subsequent  ransom  where,  upon  an  ac- 
cepted abandonment,  the  whole  benefit  of  the 
composition,  and  the  effects  reclaimed,  go  to 
the  insurer. 

There  is  no  ground  for  considering  the  pur- 
chase by  the  house  of  Grevigne  &  Co.,  as 
made  for  the  defendants  in  the  character  of 
strangers  to  the  property.  It  was  made  for 
the  defendants  as  having  an  interest  in  it,  and 
with  intent  to  mitigate  the  loss.  The  law  of 
abandonment  applies  to  such  a  case  with  the 
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greatest  justice  and  good  policy  in  making  the 
previous  instructions,  and  all  acts  of  the  agent 
inure  to  the  insurer.  To  give  to  the  insured 
a  full  indemnity  on  his  policy,  and  also  the 
advantages  of  these  efforts  of  the  agents  to  re- 
pair the  loss,  would  be  doubly  injurious  to 
the  insurer.  It  would  deprive  him  of  the  ben- 
efit of  his  substitution,  tend  to  slackenjthe 
exertions  of  agents  to  recover  the  property, 
and  invite  them  to  resort  to  fraudulent  specu- 
lations upon  the  loss.  It  cannot  be  admitted 
that  the  condemnation  at  Malaga  put  an  end 
to  the  interest  of  the  insured,  so  as  to  render  a 
purchase  by  him  thereafter  equivalent  to  a 
purchase  by  a  stranger.  In  the  case  of 
M' Masters  v.  Slwottred  (1  Esp.  Rep.,  237),  the 
vessel  was  condemned  by  the  French  consul, 
sold  by  him  as  a  prize,  and  the  captain  pur- 
chased her  at  such  sale  on  account  of  the  own- 
ers. But  it  was  considered  as  so  much  prop- 
erty recovered  *by  the  assured,  and  it  [*284 
was  likened,  by  Lord  Kenyon,  to  the  case  of 
ransoms.  The  condemnation,  and  change 
thereby  of  the  legal  title,  was  not  considered 
as  any  impediment  to  the  doctrine  that  the 
assured,  by  a  recovery  in  that  mode,  had 
sustained  only  an  average  loss.  That  case  dif- 
fers from  this  in  one  particular  only  ;  that 
here  was  an  abandonment  and  payment  of  a 
total  loss.  It  was  admitted  in  the  case  I  have 
cited,  that  if  the  insured,  upon  the  capture, 
had  abandoned  he  might  have  recovered  a  total 
loss.  But  then  upon  the  very  principles  of 
abandonment  (and  which  that  case  did  not 
mean  to  question),  the  property  so  recovered, 
to  use  Lord  Kenyon's  expression,  must  have 
inured  to  the  benefit  of  the  insurer.  It  is  a 
principle  perfectly  well  settled  that  abandon- 
ment has  a  retrospective  effect,  so  as  to  make 
the  insurer  to  be  regarded  as  the  proprietor  db 
initio.  The  insurer  is  put  in  the  place  of  the 
insured,  and  the  latter  is  considered  as  if  he  had 
not  existed,  according  to  the  language  of  some 
of  the  books.  Putting  out  of  view,  as  the  case  in 
Espinasse  certainly  does,  any  material  opera- 
tion from  the  fact  of  condemnation,  I  cannot 
see  any  difficulty  in  the  question.  Suppose 
there  had  not  been  a  condemnation,  but  the 
insured  had,  by  their  agent,  purchased  or  re- 
covered the  property  immediately  upon  the 
capture,  and  before  this  technical  change  of 
title  by  condemnation,  I  apprehend  there  would 
in  that  case  be  no  question  but  that  1  he  assured, 
when  he  abandons,  parts  also  with  the  benefit 
of  his  repurchase.  The  consequences  would, 
otherwise,  be  most  unjust  towards  the  insurer, 
and  the  insured  would  turn  his  contract  from 
one  of  indemnity  into  one  of  gain.  If  the  con- 
demnation in  this  case  creates  no  difficulty,  no 
other  exists.  The  insurer  was  not  bound,  un- 
less he  pleased,  to  accept  of  the  purchase  at 
Malaga  ;  nor  was  the  insured.  The  agent  pur- 
chased at  his  peril.  There  can  be  no  risk, 
therefore,  that  this  doctrine  will  involve  insur- 
ers in  hazardous  mercantile  concerns.  They 
have  nothing  to  do  with  them  but  at  their 
election.  After  an  accepted  abandonment, 
they  can,  if  they  please,  accept  of  the  repur- 
chase by  the  agent  and  affirm  his  acts,  or  they 
may  leave  them  to  fall  upon  the  agent.  The 
French  ordinance  of  marine  has  made  provis- 
ion for  this  very  case  of  repurchase  after  capt- 
ure, and  it  ordains  that  the  insurers  may  take 
CAINES'  REPS..  2. 


1805 


THE  UNITED  INSURANCE  COMPANY  v.  ROBINSON  AND  HARTSHORNE. 


284 


the  composition  for  their  own  benefit,  or  they 
may,  at  their  election,  refuse  to  have  anything 
to  do  with  the  repurchase,  and  content  them- 
selves with  paying  a  total  loss.  So,  also,  on 
the  other  hand,  the  assured  may  refuse  to  rati- 
285*]fy  *the  repurchase,  and  for  this  reason, 
says  Valin,  it  behooves  the  agent  to  act  with 
great  circumspection  and  prudence.  (Ord. 
Art.,  66  and  67;  2  Val.,  159,  160;  see,  also,  1 
Emer.,  464,  and  sec.  21.)  I  agree  that  the  in- 
surer is  always  bound  to  decide  promptly, 
whether  or  no  he  claims  the  benefits  of  the 
repurchase  ;  but  as  that  point  is  not  drawn  in 
question  in  the  present  case,  I  intend  that  no 
objection  exists  on  that  ground.  The  repur- 
chases, authorized  by  the  French  law,  are  as 
applicable  to  cases  where  the  vessel  has  been 
-condemned  as  where  she  has  not.  For  by  the 
law  of  nations,  as  understood  when  these  ordi- 
nances were  established,  a  capture  and  carry- 
ing into  port  or  infra  prcRsidia,  so  as  to  take 
away  from  the  captured  the  hope  of  recovery, 
as  effectually  changed  the  property  as  a  sense 
of  condemnation  will  do  at  this  day. 

In  the  case  of  Gross  v.  Withers  (2  Burr.,  694), 
the  doctrine  of  capture  underwent  a  very 
learned  investigation  ;  and  Lord  Mansfield,  in 
giving  the  opinion  of  the  court,  observed,  that 
if  after  condemnation  the  owner  recovers,  or 
takes  his  captured  ship,  the  insurer  can  be  in 
no  other  condition  than  if  she  had  been  recov- 
ered or  taken  before  condemnation.  The  rea- 
son is  plain  from  the  nature  of  the  contract, 
The  insurer  runs  the  risk  of  the  insured,  and 
undertakes  to  indemnify.  He  must,  there- 
fore, bear  the  loss  actually  sustained,  and  can  be 
liable  to  no  more.  So  that,  if  after  condemna- 
tion, the  owner  recovers  the  ship  in  her  com- 
plete condition,  but  has  paid  salvage,  or  been 
at  any  expense  in  getting  her  back,  the  insurer 
must  bear  the  loss  so  actually  sustained.  He 
observes,  in  another  place,  that  no  capture  by  an 
enemy,  though  condemned,  can  be  so  total  a  loss 
as  to  leave  no  possibility  of  recovery.  (Page  696.) 

I  agree,  that  after  a  condemnation,  the  prop- 
erty is  changed,  so  that  a  complete  title  can  be 
transferred  from  the  captor  to  a  third  person. 
But  this  rule  does  not  apply  between  insurer 
and  insured,  so  as  to  authorize  the  insured  to 
be  that  purchaser,  at  the  very  time  of  the  loss, 
and  with  the  express  view  of  indemnifying  him- 
self against  a  part  of  it.  If  he  does,  and  still 
claims  a  total  loss  from  the  insurer,  he  must 
tender  to  him  the  benefit  of  that  purchase. 
This  rule  is  founded  on  the  clearest  justice, 
and  is  essential  to  prevent  fraud.  As  long  as 
the  property  remains  in  the  hands  of  the 
captor,  although  a  condemnation  has  taken 
place,  there  is  still  a  possibility  of  a  recovery. 
There  still  exists,  as  a  rod  over  the  captor,  the 
right  of  appeal  ;  and  this,  and  other  circum- 
286*]  stances  *which  may  be  peculiar  to  the 
case,  will  always  induce  the  chance  of  a 
favorable  composition  and  purchase,  on  the 
part  of  the  claimant.  That  chance  is  valuable, 
and  ought,  on  abandonment,  to  go  to  the  in- 
surer. In  the  present  case,  however,  the  as- 
sured takes  his  total  loss  from  the  underwriter, 
makes  his  favorable  terms  with  the  captor,  and 
insists  on  retaining  both.  This  is  not  to  be 
permitted,  and  I  cannot  persuade  myself  that 
it  ever  was  permitted  by  the  insurance  law  of 
any  country. 
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The  case  of  Saidler  &  Craig  v.  (jhurch,  de- 
cided in  this  court  in  July  Term,  1799,  is  an 
authority  in  point,  and  must  govern  the  pres- 
ent case.  That  was  an  insurance  on  a  vessel, 
which  was  captured,  condemned,  and  after- 
wards purchased  by  the  master,  on  account  of 
the  owners,  of  whom  he  was  one.  As  soon  as 
the  capture  was  known,  and  before  the  con- 
demnation and  purchase,  ihe  insured  aban- 
doned, but  after  the  purchase,  the  owners 
fitted  out  the  vessel,  and  sent  her  on  another 
voyage.  The  court  held  that  the  assured,  by 
affirming  the  purchase  of  the  captain,  as  their 
agent,  had  waived  the  abandonment,  and  turned 
the  total  into  an  average  loss.  That  if  the  in- 
sured had  intended  to  pursue  their  claim  to  a 
total  loss,  they  ought  not  to  have  ratified  the  act 
of  their  captain,  but  left  the  insurer  to  reap, 
at  his  election,  the  benefit  of  that  purchase. 
This  case  cannot  be  separated  from  the  present 
one  by  any  solid  distinction  ;  and  I  should  be 
sorry  to  question,  in  any  degree,  the  authority 
of  that  decision.  The  case  of  Abbott  v.  Broome 
(1  Caines'  Rep.,  292)  was  not  intended,  in  any 
respect,  to  shake  the  force  of  it.  I  took  no 
part  in  the  latter  decision ;  but  it  appears,  from 
the  report  of  the  case,  that  it  was  clearly  to  be 
distinguished  from  that  of  Saidler  &  Craig  v. 
Church  (vide  Vol.  I.,  303),  and  the  latter  ap- 
pears to  have  been  uniformly  considered  by 
the  counsel  and  court  as  a  valid  authority.  I 
conclude,  therefore,  both  from  authority  and 
principle,  that  the  plaintiffs  are  entitled  to  re- 
cover. 

LIVINGSTON,  J.  The  more  I  reflect  on  the 
nature  of  this  claim,  the  more  extraordinary, 
not  to  say  extravagant,  it  appears.  I  am  at  a 
loss  to  discover  any  ground  on  which  it  can  be 
supported.  Those  relied  on  are,  that  the  pur- 
chase of  the  cargo  being  in  trust  for  its  ulti- 
mate owners,  the  plaintiffs  must  be  exclusive- 
ly entitled  to  the  profits,  inasmuch  as  by  the 
abandonment,  and  payment  of  a  total  loss, 
they  become  proprietors  thereof.  These  argu- 
ments proceed  on  the  *hypothesis  [*287 
that  goods,  even  after  condemnation,  belong 
to  the  original  proprietors,  or,  in  case  of  aban- 
donment, to  the  assurer,  and  that  the  assured 
and  his  factors  continue,  after  such  an  event, 
his  agents,  and  are  authorized  to  purchase  for 
him  the  whole,  or  any  part  of  the  property 
condemned.  But  neither  of  these  positions 
will  be  found  correct.  After  condemnation 
there  is  an  end  of  the  interest  both  of  the 
owner  and  underwriter  in  the  property  confis- 
cated, except  so  far  as  regards  the  right  of  ap- 
peal ;  and  even  in  case  of  reversal  of  the  sen- 
tence, neither  party  would  receive  the  property 
in  kind,  but  its  appraised  value,  or  the  price 
at  which  it  had  been  fairly  sold.  Thus,  if  an 
appeal  had  been  successfully  prosecuted  here, 
the  underwriters,  in  virtue  of  the  abandon- 
ment, would  have  been  entitled,  at  most,  to 
the  sum  at  which  the  captor  sold  the  property, 
admitting  the  sale  to  have  been  fair,  and  could 
not  by  action  of  trover,  or  otherwise,  pursue 
the  property  itself,  the  title  to  which  had  been 
thus  changed  by  condemnation.  The  moment 
sentence  is  pronounced  the  right  of  the  captors 
to  sell  is  complete,  and  to  such  a  sale  all  the 
world  are,  or  may  be,  parties.  The  assurer 
may  buy  if  he  please ;  so  may  the  original 
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proprietor,  or  any  stranger.  He  who  does  so 
does  it  at  his  own  peril  ;  and  as  the  owner,  in 
case  he  purchase,  cannot  throw  the  loss,  if 
any,  on  the  underwriter,  so  neither  can  the 
latter  come  in  for  the  profits  resulting  from  the 
bargain,  unless,  indeed,  the  assured  continue, 
as  is  alleged,  agent  of  the  assurer.  But 
whence  is  this  authority  derived  ?  Is  it  from 
the  policy  ?  That  confers  a  power  only  to  sue 
labor  and  travel,  in  case  of  misfortune,  for  the 
defense,  safeguard,  and  recovery  of  the  goods 
insured,  without  prejudice  to  the  insurance." 
From  these  terms  it  is  evident  the  authority 
of  the  assured  and  his  factors  extends  only  to 
cases  in  which,  by  their  exertions,  the  property 
may  be  rescued  from  an  impending  peril. 
That  is,  they  may  use  all  diligence,  and  incur 
any  expense,  on  the  underwriter's  account,  to 
prevent  a  condemnation.  But  never  before 
was  it  urged  that  he,  or  his  consignees,  had  a 
right  to  purchase  property  for  the  account  and 
risk  of  the  underwriter.  Mischievous,  indeed, 
would  such  an  unlimited  authority  prove  to 
the  underwriters  themselves.  They  would  be- 
come merchants  as  well  as  underwriters,  and 
be  exposed  to  all  the  hazards  to  which  the 
indiscretion  or  avarice  of  foreign  agents, 
chosen  by  others,  might  expose  them.  They 
would  never  know  when  their  liability  on  a 
288*]  policy  ceased.  *After  paying  their 
whole  subscription,  as  they  have  done  here, 
they  might  be  called  on  for  a  second  loss, 
greater,  possibly,  than  the  first,  occasioned  by 
an  imprudent  speculation  aboard,  which  they 
themselves,  if  on  the  spot,  would  not  have 
made.  What  has  been  done  in  this  case, 
shows  the  hazards  to  which  they  would  be  ex- 
posed, if  the  power  of  the  assured  or  his  agents 
be  as  great  as  has  been  asserted.  Messrs. 
Grevigne  &  Co.  first  purchase  the  cargo,  and 
that  before  its  condition  is  known  :  they  then 
sell  it,  and  after  re-imbursing  themselves,  in- 
vest the  balance  in  brandy  and  wine  for  ac- 
count of  the  defendants,  to  whom  they  are  ac- 
cordingly shipped.  These  brandies  and  wines 
are  sold  by  the  defendants  in  New  York,  and 
because  a  profit  has  accrued,  the  plaintiffs 
very  modestly  claim  it.  But  let  the  case  be 
reversed.  If  there  had  been  a  loss,  which 
might  well  have  happened  in  a  transaction 
somewhat  complicated,  would  the  underwrit- 
ers have  been  willing  to  make  it  good  ?  If  the 
Apollo's  cargo,  as  was  supposed,  had  been 

freatly  damaged,  if  the  markets  had  fallen  at 
lalag'a,  and  a  great  loss  had  ensued  in  that 
way,  or  by  bad  debts  ;  if  the  Apollo  had  been 
shipwrecked  on  her  return  to  the  United  States, 
and  a  second  total  loss  had  thus  taken  place, 
or  if  the  brandy  and  wine  Had  come  to  a  bad 
market  here,  how  would  the  plaintiffs,  in  either 
of  these  cases,  have  been  astonished  to  be 
called  on  to  make  good  the  injury?  They 
would  have  said,  and  there  would  have  been 
no  answering  them  :  "  Show  us  the  authority 
under  which  you  have  been  trading  on  our  ac- 
count. You  have  been  speculating  for  your 
own  benefit,  and  at  your  own  risk,  and  are 
now  for  shifting  the  loss  on  us."  If  the  de- 
fendant's could  not  have  compelled  the  plaintiffs 
to  bear  them  harmless,  and  that  they  could  not 
with  me  admits  no  doubt,  there  must  be  an 
end  to  this  question.  It  cannot  be  endured, 
nor  did  the  plaintiffs'  counsel  pretend  that 
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underwriters,  under  circumstances  of  this 
kind,  might  silently  wait  until  a  close  of  the 
adventure,  and  then  announce  their  election 
whether  it  should  be  on  their  account  or  not. 
It  would  be  unjust,  in  the  extreme,  to  let  them 
participate  in,  nay,  take  the  whole  of  the  gains, 
without  furnishing  any  portion  of  the  capital, 
and  yet  exonerate  them  from  all  loss.  Qui 
sentit  commodum,  sentire  debet  et  onus,  but  here 
the  underwriters  would  reap  all  the  advantage, 
leaving  the  assured  to  bear  the  whole  burden, 
and  to  submit  to  a  loss  without  even  a  chance 
of  benefit  to  themselves.  If  it  be  insisted  that  the 
*plaintiffs  must  have  made  good  a  loss  [*289 
on  this  adventure,  and  such  was  the  position  of 
their  counsel,  why  are  we  not  told  under  what 
form  of  action  this  responsibility  can  be  en- 
forced, or  on  what  clause  in  the  policy,  or  on 
what  other  undertaking,  on  their  part,  it  can 
be  supported  ?  The  truth  is,  it  is  the  first 
time  a  pretension  of  this  kind  has  ever  been  ad- 
vanced, and  the  plaintiffs  themselves,  although 
there  be  a  profit  here,  will  soon  be  convinced 
it  is  their  interest  to  abandon  similar  claims  in 
future.  Whatever  they  may  think,  it  will  not 
be  long  before  they  will  find  themselves  losers, 
if  we  give  our  sanction  to  the  principle  on 
which  alone  they  can  succeed.  Numerous 
will  be  the  claims  made  on  them  for  bad  specu- 
lations of  this  kind,  while  those  which  prove 
profitable  will  be  carefully  concealed  from 
their  view.  Nothing  is  more  common  than 
sales  for  the  benefit  of  parties  ultimately  con- 
cerned. This  arises  from  the  uncertainty 
which  often  exists,  at  the  time  of  sale,  as  to 
the  real  owner.  But  seldom,  if  ever,  have  we 
before  heard  of  a  purchase  on  account  of  an 
uncertain  vendee.  A  purchase  is  always  made 
for  the  party  whose  money  is  employed.  If 
so,  what  difficulty  can  remain  as  to  the 
persons  entitled  to  the  profits  in  this  in- 
stance ?  Did  the  plaintiffs  supply  funds  ? 
Not  a  cent.  Would  they  have  paid  a  bill 
drawn  by  Grevigne  &  Co.  for  the  amount  of 
the  purchase  ?  They  would  have  regarded 
such  a  measure  as  an  unwarrantable  liberty  in 
those  gentlemen,  and  without  ceremony  have 
dishonored  their  draft. 

But  this  demand,  it  is  said,  is  not  without 
precedent,  and  we  are  referred  to  a  decision 
in  England,  and  to  another  of  our  own,  as  au- 
thorities in  point.  The  case  of  M' Masters  v. 
Shoolbred  (1  Esp.  Rep.,  236),  decided  by  Lord 
Kenyon  at  Nisi  Prius,  resembles  in  nothing 
the  one  now  under  consideration.  It  was  an 
action  on  a  policy  on  a  ship  which  had  been 
captured  and  purchased  by  the  master,  after 
condemnation,  for  the  owners.  As  no  aban- 
donment had  been  made  while  the  vessel  was 
in  the  hands  of  the  captors,  and  the  loss  con- 
tinued total,  Lord  Kenyon  considered  the  own- 
ers entitled  to  recover  only  the  sum  paid  to  the 
captors,  with  certain  repairs  that  had  been 
rendered  necessary  by  the  capture.  The  ship 
having  come  to  the  owners'  possession,  before 
an  abandonment,  or  a  suit  brought,  he  con- 
sidered it  as  immaterial  how  this  restoration 
took  place,  and  regarded  the  price  paid  as  the 
quantum  of  the  loss  occasioned  by  the  peril 
insured  against.  So,  says  he,  if  a  ship  be  sunk 
and  weighed  up  again,  and  thus  restored  to 
the  owners,  they  have  *only  a  right  to  [*29O 
go  for  an  average  loss.  It  deserves  notice  that 
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even  in  this  case  his  lordship,  and  the  coun- 
sel, admitted  "that  the  insured  might  have 
abandoned  and  thus  made  the  loss  total."  It 
inevitably  follows  that  the  underwriters,  if  an 
abandonment  had  taken  place,  would  have 
nothing  to  do  with  the  purchase.  If  the  de- 
fendants here  were  suing  on  the  policy,  and 
had  made  no  abandonment  in  season,  they 
would  probably  have  recovered  nothing  more 
than  the  sum  which  they  paid  for  the  cargo  ; 
but  having  abandoned,  they  would,  under  this 
very  opinion  of  Lord  Kenyon,  be  entitled  to 
claim  as  for  a  total  loss,  notwithstanding  the 
purchase  in  Malaga.  This  decision,  therefore, 
though  cited  by  the  plaintiffs,  is  an  authority 
directly  against  them.  They  have  been  equal- 
ly unfortunate  in  their  allusion  to  the  case  of 
Saidler  &  Craig  v.  Church,  in  this  court.  That 
action  was  also  on  the  policy,  and  whether  the 
loss  were  total,  or  partial,  was  the  only  ques- 
tion. The  vessel  insured,  having  been  capt- 
iired,  libeled  in  the  admiralty,  and  condemned, 
was  purchased  by  the  master  for  the  owners, 
who  had  fitted  her  out,  and  sent  her  on  another 
voyage.  The  owners,  on  advice  of  the  capture, 
but  without  knowledge  of  the  condemnation 
or  the  purchase,  abandoned  to  the  underwrit- 
ers. The  court  gave  judgment  as  for  a  partial 
loss  only,  considering  the  sum  paid  by  Saidler 
&  Craig  as  the  amount  thereof.  Although  this 
was  going  further  than  was  done  in  the  case 
of  Hf  Masters  v.  Shoolbred,  where  there  was  no 
abandonment,  it  will  not  help  the  plaintiffs, 
for  in  neither  of  these  instances  were  the  ves- 
sels, when  repurchased,  regarded  as  belonging 
to  the  underwriters,  but,  on  the  contrary,  to 
the  assured,  and  because  they  had  been  re- 
stored to  them  at  a  certain  price,  the  sum  thus 
paid  was  considered  as  the  injury  sustained 
by  the  disaster,  by  a  re-imbursement  whereof 
a  complete  indemnity  would  be  obtained.  If 
these  vessels  had  belonged  to  the  assurers,  as 
it  is  pretended  these  goods  did,  they  might 
have  paid  as  for  a  total  loss  in  the  first  instance, 
and  then  sold,  or  fitted  them  out  themselves, 
or  called  on  the  plaintiffs  for  what  they  might 
have  earned.  But  if  this  last  decision  be  at  all 
favorable  to  the  present  claim,  it  is  greatly 
shaken,  if  not  entirely  overturned,  by  that  of 
Abbott  v.  Broome  (Vol.  I.,  p.  292).  Being  of 
counsel  in  both  these  causes,  no  opinion  was 
given  by  me  in  either.  The  judgment  last 
rendered,  however,  as  it  respects  the  effect  of 
a  purchase  by  the  assured,  is  more  consonant 
to  the  law  of  insurance  than  the  principle 
291*]  adopted  in  the  former.  It  has  *ever 
appeared  to  me  that  with  a  purchase  after 
abandonment  and  condemnation  the  under- 
writer has  nothing  to  ;  and  it  is  better  for  him 
it  should  be  so,  and  I  should  have  thought  that 
since  the  case  of  Abbott  v.  Broome,  such  would 
necessarily  have  been  our  judgment  were  the 
question  again  to  occur  ;  for  most  certainly  the 
facts  there  disclosed  were  much  stronger 
against  the  assured's  pretensions  to  a  total  loss 
than  those  which  appeared  in  the  other,  and 
yet  they  were  determined  to  be  well  founded. 
Saidler  &  Craig  did  not  purchase  until  after  a 
capture  and  condemnation,  to  neither  of  which 
were  they,  in  any  degree,  accessory  ;  but  the 
survey  and  condemnation,  in  the  other  in- 
stance, were  produced  on  the  application,  and 
in  a  great  measure  at  the  request,  of  the  super- 
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cargo,  who  was  a  part  owner.  In  the  first  case 
to  practice  a  fraud  was  impossible  ;  and  yet 
nothing  is  more  easy,  or  more  common,  than 
to  procure  partial  surveys  and  fraudulent  con- 
demnations, in  foreign  ports,  when  an  assured 
wishes  to  break  up  a  voyage  at  the  expense  of 
an  underwriter.  If,  then,  the  case  of  SaidUr 
&  Craig  v.  Church  be  considered  as  no  author- 
ity since  that  of  Abbott  v.  Broome,  which  would 
have  been  my  opinion,  the  plaintiffs  are  not 
only  without  the  semblance  of  a  precedent  of 
our  own  to  justify  their  demand,  but  as  far  as. 
there  is  any  analogy  between  the  present  case 
and  that  of  Abbott  v.  Broome,  the  determina- 
tion of  this  court  is  against  them. 

It  was  said,  on  the  argument,  that  if  the  as- 
sured ransom,  the  underwriter  is  bound  by  his. 
act,  and  must  pay,  whether  it  be  a  good  or  bad 
bargain.  This  is  true,  for  such  act  being  with- 
in his  authority,  he  may,  to  avoid  the  greater 
evil  of  condemnation,  or  entire  loss,  pay  a  fair 
price  for  a  restoration  of  the  property,  which 
then  belongs  to  himself  and  not  to  the  under- 
writer, who  is  only  held  to  make  good  the  loss 
occasioned  by  the  capture,  which  is  the  sum 
paid  as  a  ransom.  The  effect  of  a  ransom  is 
not  to  change  the  property,  but  to  settle  the 
extent  of  the  loss.  Upon  the  whole,  I  am  of 
opinion  that  after  a  capture,  a  condemnation, 
an  abandonment,  and  payment  as  for  a  total 
loss,  the  assurer  cannot  call  on  the  merchant 
to  account  for  the  profits  which  he  may  have 
made,  in  consequence  of  his  agent's  purchas- 
ing, with  his  funds,  the  cargo  of  the  captors 
subsequent  to  a  condemnation  ;  but  that  such 
purchase,  being  with  the  money  of  the  assured, 
must  be  at  his  risk,  and  for  his  exclusive  bene- 
fit, and  that  the  defendants  must  of  course  have 
judgment.  (1  Caines'  Rep.,  303,  n.) 

*THOMPSON,  ,/.,  not  having  heard  the  [*292 
argument,  gave  no  opinion. 

Judgment  for  the  plaintiffs. 

Affirmed— 1  Johns.,  592. 
Distinguished— 103  Mass..  226. 
Cited  in— 1  Johns.,  114 ;  5  Johns.,  324 ;  7  Johns.,  423, 
520 ;  10  Johns.,  179 ;  1  Mason,  344 ;  26  Mich.,  90. 


AKERLEY  v.  HAINES.. 

Debauching  Daughter — Ground  of  Action — De- 
fense—  Unchastity — Connivance. 

In  trespass  qiuire  clausum,  by  a  father,  for  de- 
bauching and  getting  his  daughter  with  child,  per 
quod,  <fcc.,  the  grounds  of  the  action  are  the  loss  of 
service,  and  expenses  of  lying  in  ;  it  is  therefore  no 
defense  to  show  the  daughter  to  be  unchaste,  un- 
less the  father  has  connived  at  her  criminal  inter- 
course. 

THIS  was  an  action  of  trespass  for  debauch- 
ing and  getting  with  child,  Elizabeth,  the 
daughter  and  servant  of  the  plaintiff,  by  which 
he  lost  her  service,  was  forced  to  expend  a 
large  sum  of  money  in  her  lying  in,  and  had, 
with  all  his  family,  fallen  into  disrepute. 
In  support  of  the  action  the  daughter  her- 
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self,  against  whose  admissibility  no  objection 
was  made,  testified  to  the  facts,  after  which 
the  counsel  for  her  father  acknowledged  that 
the  money  recovered  in  this  suit  was  intend- 
ed for  her  benefit,  and  there  rested  his  case. 

Against  it  the  defendant  attempted  to  prove 
that  the  daughter  was  a  woman  of  unchaste 
character  ;  but  the  credibility  of  the  witnesses 
to  this  point  was  opposed  by  counter-evidence 
on  the  part  of  the  plaintiff.  The  counsel,  how- 
ever, against  him,  insisted  that  if  the  daughter 
was  of  bad  reputation,  antecedently  to  the  de- 
fendant's connection  with  her,  the  present  ac- 
tion could  not  be  maintained.  The  judge  be- 
fore whom  the  cause  was  tried,  thought  other- 
wise, and  charged  the  jury,  that  though  they 
might  believe  in  the  previous  want  of  chastity, 
they  ought,  nevertheless,  to  find  a  verdict  for 
the  plaintiff,  but  assess  damages  only  for  the 
loss  of  service  and  expense  of  lying  in,  and 
nothing  for  the  loss  of  reputation.  He  could 
not,  he  said,  see  why  a  man  who  had  the  mis- 
fortune of  having  an  unchaste  child,  should 
not  be  recompensed  for  an  injury  of  this  kind. 
He  suffered  as  much  by  the  loss  of  her  service, 
and  paid  as  much  for  her  confinement,  on  her 
lying  in,  as  if  she  had  been  virtuous  and  of 
fair  character. 

The  jury,  upon  this,  found  in  favor  of  the 
plaintiff  two  hundred  dollars.  Application 
was  now  made  to  set  aside  the  verdict, 
for  the  misdirection  of  the  judge,  and  as  being 
contrary  to  evidence. 

Mr.  Emott,  for  the  defendant.  The  verdict 
is,  evidently,  not  founded  on  the  evidence. 
The  action  is  trespass  quare  dauzum,  and  it 
ought  to  have  been  shown  that  it  was  commit- 
ted within  the  house.  The  testimony  proved  a 
former  unchastity  ;  and  as  the  plaintiff  waived 
293*]  damages,  on  his  own  account,  it  be- 
came a  question  purely  between  the  daughter 
and  the  defendant.  Under  this  point  of  view, 
there  can  be  no  hesitation  in  saying  the  dam- 
ages were  excessive. 

Mr.  Caines,  contra,  was  stopped  by  the 
court. 

-••  • '  ' 

Per  Guriam.  The  direction  of  the  judge 
was  right.  The  daughter  not  being  virtuous  is 
no  reason  why  her  father,  unless  he  connived 
at,  and  knew  of  her  criminal  intercourse, 
should  not  recover  for  the  injury  done  to  him. 
by  the  loss  of  her  service  and  the  expenses  of 
her  confinement.  These  are  the  grounds  of 
this  action.1  On  the  other  point,  which  is 
made,  that  the  verdict  is  against  evidence,  we 
can  form  no  opinion.  The  case  is  so  drawn  as 
not  to  disclose  either  the  number,  character,  or 
particular  testimony  of  the  witnesses. 

The  jury,  therefore,  for  aught  we  can 
know,  were  right  in  disbelieving  the  witnesses 
examined  by  the  defendant,  as  to  the  daugh* 
ter's  character.  If  so,  the  damages  are  not  too 
high.  Let  nothing  be  taken  by  the  motion. 

New  trial  refused. 
Cited  in-24  Barb.,  624. 

1.— See  Seajrar  v.  Sligerland,  ante,  220,  n. 
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CASEY    AND    LAWRENCE.    Assignees    of 
NIXON,  a  Bankrupt, 

«. 

J.  BRUSH,  Surviving  Partner  of  S.  L.  BRUSH, 
Deceased. 

Assumpsit — Partners — Balance. 

Assumpsit  cannot  be  maintained  by  one  partner 
against  another  for  a  balance  due  on  a  joint  trans- 
action, unless  evidence  be  jfiven  of  an  express 
promise. 

Citations-4  D.  &  E.,  720 :  2  D.  &  E.,  433 ;  2  Bl.  Rep., 
998 ;  2  Ves.,  239;  2  Vern.,  276;  Lex.  Mer.  Amer.,  423. 

A  SSUMPSIT  by  the  plaintiffs,  as  assignees 
-t\.  of  Nixon,  a  bankrupt,  for  a  balance  of 
an  account,  due  on  a  particular  partnership,  in 
which  the  bankrupt,  the  defendant,  and  Sam- 
uel L.  Brush  were  concerned. 

The  declaration  contained  a  count  for  goods 
sold  and  delivered,  the  usual  money  counts, 
and  an  insimul  computassent,  between  the 
bankrupt  and  Jesse  and  Samuel  L.  Brush.  At 
the  trial  the  plaintiffs  established  by  Nixon, 
whom  they  released,  that  the  defendant  agreed 
with  him  to  be  equally  interested  in  a  vessel 
and  cargo  then  equipping  for  a  foreign  voy- 
age. At  the  time,  however,  when  this  took 
place,  Nixon  did  not  know  there  was  then  a 
subsisting  partnership  between  the  defendant 
and  Samuel  L.  Brush  ;  but,  after  seven  barrels 
of  beef  had  been  purchased  for  the  expedi- 
tion, Jesse  Brush  informed  the  bankrupt  that 
he  and  his  brother  Samuel  were  partners  in 
business,  and  mutually  concerned  in  the 
present  adventure.  After  this  communication, 
the  residue  of  the  loading  was  purchased, 
taken  on  board,  and  the  vessel  sent  on  the 
voyage  proposed.  At  *her  return  [*294 
Nixon  drew  out  the  accounts  of  the  expedi- 
tion, and  delivered  a  copy  of  them  to  Samuel 
L.  Brush,  who  neither  objected  to,  nor  admit- 
ted them,  but  said,  "  I  can  do  nothing  till  my 
brother  (the  defendant)  returns  from  Europe." 
On  this  evidence  a  motion  was  made  for  a 
nonsuit,  because  Samuel  L.  Brush  was  not  one 
of  the  association  when  the  connection  be- 
tween the  defendant  and  Nixon  was  first 
formed.  This  being  overruled,  the  court 
charged,  that  the  only  consideration  for  the 
jury  was,  whether  there  was  a  sufficient  evi- 
dence of  a  liquidation  of  accounts  between 
Nixon  and  the  defendant,  or  of  an  admission 
of  the  balance  stated  ;  if  they  were  satisfied  off 
these  points,  the  plaintiffs  would  be  entitled  to 
their  verdict  for  that  amount,  with  interest ; 
and  thus  the  jury  accordingly  found. 

An  application  was  now  made  to  set  aside 
this  verdict,  and  grant  a  new  trial  on  the  fol- 
lowing grounds  :  1.  Because  there  was  no  evi- 
dence of  a  partnership  between  Nixon  and  the 
two  Brushes  when  the  transaction  commenced. 
2.  If  there  was  such  a  partnership,  the  action 
could  not  be  maintained.  3.  On  account  of  the 
misdirection  of  the  judge. 

Mr.  Boyert,  for  the  defendant.  The  contract 
respecting  the  adventure  which  has  given  rise 
to  the  present  action,  was  between  two  parties 
only.  This,  therefore,  can  never  affect  a  third 
person.  In  the  case  of  Dewer  v.  Macomb  et  al., 
it  appeared  that  after  some  of  the  parties  had 
entered  into  a  stock  negotiation,  Alexander 
Macomb  was  introduced,  and  this  court  deter- 
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mined  that  he  could  not  be  implicated  in  the 
original  contract.  The  action  here  ought, 
therefore,  to  have  been  as  between  the  original 
parties.  The  next  point  rests  in  some  degree  on 
the  count  on  the  insimul  computassent.  The 
evidence  to  that  effect  could  not  warrant  the 
verdict.  The  mere  receiving  an  account  pre- 
sented is  not  an  admission  of  the  balance  it 
may  show.  It  appears  this  was  a  partnership 
transaction.  Till  a  dissolution,  one  partner 
cannot  sue  another.  To  maintain  an  action 
against  one  of  a  firm,  there  must  be  an  express 
promise  from  the  defendant.  (Moravia  v.  Levy, 
2  D.  &  E.,  483,  n.  a.)  Here  the  reverse  was  the 
case,  for  the  words  used  are  tantamount  to  a 
refusal.  Besides,  they  were  spoken  by  a  person 
not  a  partner  (for  he  was  not  a  party  to  the 
original  contract)  at  a  time  when  the  defend- 
ant was  absent  in  Europe.  '  This,  at  the  ut- 
most, can  be  only  a  promise  by  implication, 
and  on  the  principles  laid  down  in  the  author- 
ity cited,  could  not  sanction  the  charge  given. 

Messrs.  Johnson  and  Riggs,  contra.  If  the 
295*]  parties  were  partners  *when  the  con- 
tract was  concluded,  they  are  bound  by  it, 
though  they  were  not  known  to  be  connected. 
Samtte  v.  Robertson  (4  D.  &  E.,  725),  decided, 
indeed,  on  the  inverse  of  the  position,  though 
the  principle  itself  was  admitted.  It  is  on  this 
ground  that  dormant  partners  are  held  respon- 
sible. It  was  not  necessary,  therefore,  that 
Jesse  and  Samuel  Brush  should  have  appeared 
as  connected  in  trade  when  the  agreement  was 
made.  It  was  sufficient  that  they  were  so  ;  and 
when  that  circumstance  was  afterwards  dis- 
closed, the  full  credit  of  the  names  of  both 
was  lent  to  the  transaction,  without  any  dis- 
claimer from  either.  This  is  enough  to  make 
the  firm  liable,  though  the  transaction  was  of  a 
separate  and  particular  matter.  (De  Berkom  v. 
Smith  and  Lewis,  1  Esp.  N.  P.  Ca.?  31.) 
Whether  there  was  an  actual  promise  or  not 
was  submitted  to  the  jury,  and  the  fair  infer- 
ence they  drew  from  the"  expressions  of  Sam- 
uel was,  that  he  could  not  pay  it  then,  not  that 
he  objected  to  its  amount.  This  was,  there- 
fore, clearly  a  promise  from  both  the  partners, 
obligatory  on  each,  and  the  action  properly 
brought  against  the  defendant  as  survivor.  In 
the  case  of  Dewer  v.  Macomb  et  al.,  several 
partners  made  a  joint  contract  for  the  pur- 
chase of  stock.  After  this,  and  before  pay- 
ment or  delivery  a  new  member  was  taken  in, 
and  the  question  was,  whether  he  should  be  li- 
able on  the  contract  previously  made.  The 
court  determined  he  should  not.  There  the 
contract  was  perfected  before  he  was  a  mem- 
ber of  the  firm.  Here  the  contrary  is  the  fact. 
The  principle  that  a  balance  long  struck,  with- 
out any  objection  being  made,  shall  be  deemed 
to  have  been  assented  to,  ought,  in  the  present 
case,  to  be  held  to  apply.  The  account  was 
rendered  in  1796,  and  never  objected  to  till  the 
time  of  trial. 

Mr.  Bogert,  in  reply.  The  expressions  of 
Samuel  L.  Brush  contain  nothing  to  support 
the  action.  They  prove  neither  express  prom- 
ise nor  admission.  They  simply  import  that 
he  had  nothing  to  do  with  the  business,  and 
refer  the  whole  to  the  return  of  his  brother. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court  : 


CAINEB'  REPS.,  2. 


N.  Y.  R.,  2. 


The  first  objection  to  this  verdict  is,  that 
Samuel  Brush,  not  being  a  partner  known  to 
Nixon  at  the  time  of  forming  this  adventure, 
but  admitted  afterwards,  the  action,  if  main- 
tainable at  all,  is  only  so  against  Jesse  Brush, 
with  whom  alone  Nixon  contracted. 

This  objection  fails,  in  point  of  fact,  there 
being  sufficient  evidence  of  a  general  partner- 
ship between  the  Brushes  *when  the  [*296 
voyage  was  determined  on  ;  for  shortly  there- 
after Jesse  introduced  his  brother  to  Nixon  as 
his  partner  in  business,  and  as  concerned  with 
him  in  that  enterprise,  to  which  Samuel  must 
have  assented.  Now,  although  there  be  some 
little  uncertainty  about  dates,  we  are  warrant- 
ed in  believing  that  this  general  partnership 
between  the  brothers  existed  prior  to  the  un- 
dertaking of  this  voyage.  It  becomes  unnec- 
essary, therefore,  to  consider  how  valid  the 
objection  would  have  been  if  Samuel  had  not 
originally  been  interested  in  this  speculation. 
Probably,  as  in  such  case,  the  original  contract 
would  have  been  between  Nixon  and  Jesse 
Brush,  the  latter  alone,  on  the  authority  of 
Saville  v.  Robertson  &  Hutchinson  (4  D.  &  E., 
720),  would  have  been  liable  for  any  balance 
claimed  by  the  former  ;  but  on  this  point  we 
give  no  opinion. 

Another  objection,  and,  in  our  judgment,  a 
fatal  one,  is,  that  this  being  a  partnership  ac- 
count, the  action,  in  this  form,  is  not  main- 
tainable. To  obviate  this  difficulty,  it  is  said 
that  here  was  an  accounting  together,  and  a 
promise  by  Samuel  Brush  to  pay  the  balance. 
Were  this  so  we  should  certainly  not  be  for 
sending  the  plaintiffs  to  another  forum,  after 
the  delay  and  expense  which  they  must  have 
incurred  here,  but  that  partners  cannot,  gener- 
ally speaking,  sue  each  other  at  common  law, 
is  a  principle  too  well  settled  to  be  now  shaken, 
nor  is  it  necessary  to  inquire  why  it  is  or  ought 
to  be  so.  Actions,  however,  of  this  kind  have 
lately  been  sustained  after  a  balance  struck  and 
an  express  promise  to  pay.  (2  D.  &  E.,  483.) 

Further  than  this  we  are  not  willing  to  go, 
nor  would  some  of  the  older  cases  justify  our 
going  this  length.  So  far  from  an  express 
promise  to  pay  here,  there  te  not  even  an 
acknowledgment  of  any  balance  being  due. 
The  account  as  stated  by  Nixon,  but  not  even 
signed  by  him,  and  made  out  in  the  absence  of 
the  other  partners,  from  books  kept  by  himself, 
is  delivered  to  Samuel  Brush  (his  brother  being 
absent  from  the  State),  who  without  objecting 
or  admitting  it  to  be  correct,  said  "h6  could 
do  nothing  until  his  brother  returned  from 
Europe."  This  conduct  admits  of  but  one  in- 
terpretation. Samuel  Brush,  supposing  his 
brother  better  acquainted  with  the  affairs  of 
this  concern  than  himself,  was  determined  not 
to  commit  himself.  We  accordingly  find  his 
language  as  cautious  as  it  could  well  be.  If 
being  silent  as  to  objections,  and  receiving  the 
the  account,  are  to  be  evidences  of  a  promise 
to  pay,  we  know  not  how  a  man  is  to  act  so  as 
to  avoid  *being  drawn  into  a  promise  [*297 
of  this  kind.  An  account,  and  particularly  a 
partnership  one  of  this  kind,  where  there  was 
no  general  connection  in  business,  and  where 
the  books  were  kept  by  Nixon  himself,  might 
be  full  of  errors,  and  yet  neither  of  the  others 
be  able  immediately  to  detect  them.  No  argu- 
ment, therefore,  can  be  drawn  from  the  silence 
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of  Samuel  Brush.  But  it  is  asked,  why  was 
the  account  kept  so  long  without  returning  it 
with  objections  ?  From  the  case,  no  one  can 
say  how  long  Samuel  Brush  did  keep  it,  for  he 
is  dead,  and  may  have  died,  for  aught  that  ap- 
pears, the  very  day  after  the  account  was  de- 
livered, and  as  to  the  present  defendant,  it  does 
not  appear  when  he  returned  from  Europe,  nor 
is  there  any  evidence  that  he  ever  saw  the  ac- 
count before  this  action  was  instituted.  But 
keeping  the  account  in  this  way  can,  at  best, 
only  be  evidence  of  its  being  just,  were  the 
parties  litigating  in  a  court  of  chancery,  but 
could  not  amount  to  that  express  promise  to 
pay,  without  which  a  suit  here  cannot  be  main- 
tained. The  verdict,  therefore,  is  palpably 
against  evidence,  and  a  new  trial  must  be  had 
with  costs  to  abide  the  event  of  the  suit.  The 
costs  are  disposed  of  in  this  way  because  the 
jury  were  directed  to  find  for  the  plaintiffs,  if 
they  were  satisfied  "there  had  been  a  liquida- 
tion of  accounts  between  the  parties,  or  an  ad- 
mission of  the  balance  due,  as  stated  in  the  ac- 
count rendered  by  Nixon."  The  jury  should 
have  been  told  "that,  without  evidence  of  an 
express  promise  to  pay  this  balance,  the  de- 
fendants were  not  liable." 

SPENCER,  J.  Three  objections  are  raised  to 
the  verdict  in  this  case :  1.  That  when  the 
contract  was  made  between  Jesse  Brush  and 
Nixon,  Samuel  was  not  a  partner.  2.  That  the 
evidence  offered  by  the  plaintiffs  was  not  suffi- 
cient to  justify  the  verdict.  3.  That  the  Brushes 
were  separately  answerable  to  Nixon,  as  joint 
partners  with  him,  and  not  jointly  answerable, 
and,  therefore,  the  remedy  is  at  law. 

The  first  objection  is  founded  on  the  evi- 
dence in  the  case,  that  Jesse  alone  made  the  con- 
tract with  Nixon.  But  the  case  states,  although 
he  did  not  then  know  of  Samuel  Brush,  that 
after  only  seven  barrels  of  beef  had  been  pur- 
chased, Samuel  was  introduced  by  Jesse  to 
Nixon,  and  it  was  then  declared  by  Jesse  that 
they  were  partners  in  business,  and  concerned 
together  in  that  adventure.  It  also  appears 
that  when  the  account  was  rendered,  it  was 
delivered  to  Sanjuel,  who  made  no  objection 
as  to  the  amount  or  manner  of  the  charge. 
From  these  facts  there  can  be  no  manner  of 
298*]  doubt  that  the  *jury  were  warranted  in 
presuming  the  partnership  between  the  brothers 
was  anterior  to  the  contract  made  by  Jesse 
with  Nixon.  If  so,  it  then  follows  that, 
whether  he  was  known  to  Nixon  or  not,  he 
would,  as  a  dormant  partner,  be  equally  res- 
ponsible. (Grace  v.  Smith,  2  Black.  Rep. ,  998.) 
The  second  objection  is,  I  think,  equally  un- 
tenable. The  evidence  having  shown  the 
Brushes  to  be  partners,  the  delivery  of  the  ac- 
count to  one  of  them,  and  its  being  retained 
so  long,  are  strong  testimony  of  an  admission 
of  its  correctness.  The  reason  assigned  by 
Samuel  was  no  excuse  for  his  not  examining 
the  accounts,  and  objecting  to  them  if  object- 
ionable. It  has  been  held  in  chancery  that  an 
account  current,  sent  by  one  merchant  to 
another, with  a  balance  struck  in  favor  of  the 
remitter,  shall,  after  being  kept  two  years 
without  objection,  be  considered  as  a  stated 
account.  (Ticket  v.  Short,  2  Ves.,  239  ;  8her- 
manv.  S/ierman,  2  Vern.,  276.)  The  rules  of 
evidence  being  the  same  in  both  courts,  I  have 
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therefore  ground  for  saying,  that  in  the  present 
case,  where  the  lapse  of  time  was  greater,  the 
detention  of  the  account  so  long,  without  ex- 
pressing the  least  objection,  was  an  admission 
of  it.  It  was  considered  as  a  stated  account, 
the  interest  which  the  jury  allowed  was  cor- 
rect. 

The  third  objection  appears  to  me  to  be 
equally  unfounded.  Why,  with  respect  to  a 
particular  share  of  a  vessel,  there  may  not  be 
partners,  I  cau  see  no  reason.  If  there  may  be, 
then  undoubtedly  they  might,  in  that  capacity, 
become  answerable  to  another  person,  holding 
a  distinct  share  in  the  same  vessel,  as  well  as 
to  any  other  individual.  It  is  not  stated  in 
the  case,  but  it  has  been  attempted  to  be  in- 
ferred, that  Nixon  and  the  Brushes  were  joint 
partners,  and,  therefore,  that  the  only  remedy 
is  in  chancery,  Without  discussing  whether, 
if  they  were  partners,  a  suit  at  law  could  be 
maintained  in  the  present  case,  I  proceed  on 
the  ground  that  they  were  not  partners.  The 
defendant  and  his  brother,  as  owners  of  a  part 
of  the  ship,  were  bound  to  furnish  their  pro- 
portion of  the  cargo.  Instead  of  getting  credit 
of  a  third  person,  not  interested  in  the  vessel,, 
they  obtain  that  credit  from. Nixon,  and  why,, 
for  such  advances,  there  should  not  be  a  legal 
responsibility  I  cannot  perceive.  It  is  true, 
that  as  respects  third  persons,  the  entire  own- 
ers might  be  answerable  jointly  ;  not,  however, 
on  the  technical  ground  of  partners,  but  as 
joint  owners.  The  ingenious  author  of  the 
Lex  Mercatoria  Americana  (p.  423)  very  proper- 
ly questions  the  notion  that  ship-owners1  are 
to  *be  considered  as  partners.  On  the  [*299 
whole,  in  my  opinion,  the  verdict  ought  not  to- 
be  disturbed.* 

New  trial. 

Cited  in— 9  Johns.,  499 ;  1  Wend.,  534 ;  25  N.  Y.,  629 ; 
43  N.  Y.,  596 ;  8  Hun,  198  ;  6  Barb.,  541 ;  8  How.  Pr., 
336;  51  How.  Pr.,  58 ;  2T.&C..14;  lHall,187;  2  Me- 
Lean,  185. 


GORDON,  Survivor  of  MUNRO  and  GORDON,. 

v. 
CHURCH. 

Set-off— Insurance — In  name  of  Broker — Action 
by. 

If  an  assurer  know  that  a  policy,  though  in  the 
name  of  the  broker,  is  in  fact  effected  on  account 
of  another,  a  set-off  of  a  debt  due  from  the  broker 
cannot  be  made  in  a  suit  by  him  on  that  policy,, 
though  it  be  carried  on  in  his  own  name. 

A  SSUMPSIT  on  a  policy  of  insurance. 

The  plaintiff  and  his  deceased  partner  were 
brokers,  and  effected  the  policy  in  question 
without  naming  the  party  interested,  and  de- 
scribing themselves  as  brokers  only  by  the  cus- 

1.— In  Wright  v.  Hunter  (1  East,  20),  the  Court  of 
King's  Bench  say,  if  three  persons  own  one  portion 
of  a  ship,  and  a  fourth  another,  though,  as  between 
creditors,  they  constitute  one  partnership,  yet  as; 
between  themselves,  the  three  make  a  distinct 
partnership ;  with  whom  the  fourth  may  contract, 
and  on  that  contract  sue  one  or  all  of  them,  and,  if 
all  be  not  sued,  they  may  plead  in  abatement. 

2.— One  partner,  in  a  particular  transact! on,  is  not 
liable  to  the  others,  except  on  an  express  promise  to- 
pay.  Townsend  v.  Goeway,  19  Wend.,  424. 
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ternary  marginal  insertion  of  their  names  as 
such.  It  was,  however,  generally  known, 
among  the  underwriters,  that  this,  and  several 
other  policies  on  the  same  risk,  were  on  ac- 
count of  a  charitable  association  in  Scotland, 
the  trustees  for  whom  had  given  the  orders. 
In  March,  1802,  the  plaintiff  and  his  partner 
made  a  composition  with  their  creditors  for 
fifteen  shillings  in  the  pound,  payable  by  in- 
stallments, the  last  of  which  was  at  eighteen 
months,  and  not  due  when  this  action  was 
commenced.  The  others  had  been  paid.  On 
the  10th  of  April  following,  the  vessel  not 
having  been  heard  of  for  a  year,  a  loss  was 
claimed  as  for  a  missing  ship,  averring  the 
interest  in  the  trustees.  The  defendant  ad- 
mitted the  justice  of  the  demand,  but  contend- 
ed he  had  a  right  to  set  off  the  amount  of  the 
last  installment.  The  only  question  was 
whether  he  was  so  entitled  or  not. 

Mr.  Hopkins,  for  the  plaintiff.  The  set-off, 
in  the  present  case,  cannot  be  allowed,  because 
the  plaintiff  sues  as  a  mere  trustee,  and  the 
defendant's  claim  is  on  account  of  a  debt  due 
from  the  plaintiff  himself.  Trusts  are  acknowl- 
edged at  law.  In  Winch  v.  Keely  (1  D.  &  E., 
619),  the  court  permitted  a  bankrupt  to  sue  in 
his  own  name  for  a  debt  originally  due  to  him- 
self, but  which  he  had  assigned  previous  to 
the  bankruptcy.  The  defendant  pleaded  the 
bankruptcy,  but  the  court  said  he  sued  as 
trustee.  So  in  Bromly  v.  Brook  (cited  6  D.  & 
E. ,  621),  to  debt  on  bond,  a  plea  was  allowed, 
showing  that  it  was  given  in  trust  for  money 
lent  by  a  third  person,  who  was  indebted  to 
the  defendant  more  than  the  amount.  So  in 
Wilson  v.  Watson  (1  Esp.  Dig.,  239,  or  240), 
the  same  principle  was  adopted.  Trusts, 
therefore,  are  recognized  in  courts  of  law,  to 
prevent,  as  would  otherwise  be  the  case,  the 
debt  of  A  being  paid  with  the  money  of  B. 
This  doctrine  we  contend  for  has  been  con- 
firmed in  this  court  in  the  case  of  Johnson  v. 
Bloodgood.  (See  1  Lex.  Mer.  Amer.,  507.) 
3OO*]  The  defendant  was  a  debtor  to  *the 

Klaintiff ,  who  assigned  all  his  property  in  trust 
sr  his  creditors,  subsequent  to  which  the 
defendant  purchased  an  overdue  promissory 
note,  made  by  the  plaintiff,  and  in  an  action 
by  him,  on  behalf  of  the  assignees,  the  court 
refused  to  permit  a  set-off  of  the  note.  A 
further  objection  to  the  claim  now  urged  is, 
that  the  damages  are  unliquidated.  It  is  set- 
tled that  whatever  is  to  be  the  set-off  must  be 
ascertained  and  due  at  the  time  of  action 
brought.  (Mont,  on  Set-off,  18,  19.)  The 
damages  here  are  to  be  fixed  only  by  jury  in- 
tervention, and  that  is  alone  sufficient  to  pre- 
clude the  right  insisted  on  by  the  defendant. 

Mr.  Pendleton,  contra,  was  stopped  by  the 
court. 

Per  Curiam.  No  set-off  can  be  allowed  in 
this  case.1  The  suit  is  on  a  policy  which  the 
plaintiff  effected,  as  a  mere  trustee,  for  a  char- 
itable society  in  Scotland,  and  the  case  war- 
rants us  in  concluding  this  was  known  to  the 
defendant  when  he  subscribed  the  policy. 

Judgment  for  the  plaintiff. 

Cited  in— 36  How.  Pr.,  523 ;  7  Bos.,  347 ;  2  Sum.,  478 ; 
1  Wood.  &  M.,  278,  279. 

1. — See  ante,  34,  Brown  v.  Cuming,  n. 
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LIVINGSTON  v.  LIVINGSTON. 

Bankmpt  Law  of  U.  8. — Judgments  Docketed 
Prior  TJiereto — Liens — Priority. 

Debts  due  on  judgments  docketed  previous  to  the 
passing  of  the  bankrupt  law  of  the  United  States, 
remain  a  lien  on  the  lands  then  held  by  the  bank- 
rupt, and  have  a  priority  in  payment,  out  of  the 
lands  affected  -by  them,  before  the  general  credi- 
tors, the  commissioners'  assignment  passing  such 
lands,  subject  to  all  judgments  so  docketed,  if  the 
judgment  creditor  has  not  come  in  under  the  com- 
mission. 

ON  scire  facias  on  a  judgment  docketed  on 
the  25th  January,  1800.. 

By  the  63d  section  of  the  bankrupt  law  of 
the  United  States,  passed  on  the  25th  of  April, 
in  the  same  year,  it  is  enacted,  "  that  nothing 
contained  in  this  act  shall  be  taken  or  consid- 
ered to  invalidate  or  impair  any  lien  existing 
at  the  date  of  this  act,  upon  the  lands  or  chat 
tels  of  any  person  who  may  have  become  a 
bankrupt."  In  September,  1802,  a  commission 
was  issued  against  the  defendant,  on  which  he 
was  declared  a  bankrupt,  and  in  the  Novem- 
ber following  he  obtained  his  certificate.  The 
plaintiff  did  not  prove  his  debt,  or  in  any  man- 
ner come  in  under  the  commission. 

The  question  was,  whether  the  lands  held 
by  the  defendant,  at  the  time  of  docketing  the 
judgment,  passed  by  the  commissioners'  as- 
signment, discharged  of  that  judgment,  or 
whether  it  remained  a  subsisting  lien  para- 
mount to  all  claims  of  the  creditors. 

Mr.  Hoffman,  for  the  plaintiff  The  Eng- 
lish statutes  have  no  provision  similar  to  that 
in  the  section  stated  in  the  case.  The  decision 
in  their  books  are  under  a  law,  similar  in  its 
regulations  to  the  31st  section  of  the  act  of 
Congress,  by  which  judgments  and  other 
debts  by  record  are  put  on  a  level  with  sim- 
ple contract  demands.  It  would  be  so  here, 
did  this  section  *stand  unqualified,  for  [*30 1 
then  it  would,  like  the  English  statute,  have  a 
retrospective  as  well  as  prospective  operation. 
But  the  63d  section  confines  the  effect  of  the 
act  to  future  judgments,  and  preserves  the 
lien  arising  from  those  previously  obtained. 

"Messrs.  Riggs  and  Harmon,  contra.  The  lien 
mentioned  in  the  section  relied  on,  contem- 
plates only  such  as  are  created  by  the  act  of 
the  party,  as  mortgages  and  the  like,  or  those 
of  factors,  but  not  those  which  are  induced  by 
effect  of  law,  and  obtained  in  invitum. 

Mr.  Radcliff,  in  reply.  Let  the  63d  section 
be  read  immediately  after  the  31st,  and  there 
would  be  no  doubt  of  its  having  been  designed 
as  a  proviso  or  saving  of  the  judgment,  &c., 
contained  in  the  63d  section.  The  position  of 
the  clause  does  not  vary  its  construction.  It 
must  be  interpreted  with  a  regard  to  that  part 
of  the  law  to  which  it  was  intended  to  relate. 

Per  Curiam,  stopping  Mr.  Radcliff.  The 
act  of  Congress  does  not  affect  judgments 
prior  to  the  act.  The  63d  section  of  the  bank- 
rupt law  was  made  on  purpose  to  uphold 
them.  It  preserve?  all  preceding  liens,  and 
there  can  be  no  doubt  but  that  a  judgment  is  a 
lien.  The  case  of  a  factor  would  not  have 
been  affected  without  the  63d  section.  The 
true  constmction  of  the  31st  section,  compared 
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and  taken  in  connection  with  the  68d,  is,  that 
it  is  prospective,  and  alludes  only  to  future 
judgments.  It  would  require  express  words 
to  take  a  party's  pre-existing  rights.  Here  the 
plaintiff  never  did  any  act  waiving  those  he 
had  under  the  judgment.  They  remain,  there- 
fore, unimpaired. 

Judgment  for  the  plaintiff. 


MILLER  AND  GRAHAM 


DE  PEYSTER  AND  CHARLTON. 

Marine  Insurance — Agent  to  Prosecute  Claim — 
Becomes  Insurer's  Agent — Abandonment — 
Settlement  by —  Underwriter  lield. 

If  an  assured,  after  capture,  appoint  an  agent  to 
prosecute  his  claim,  sucn  agent  after  due  abandon- 
ment becomes  the  agent  or  the  assured,  and  a  re- 
ceipt by  him  of  the  money  for  which  the  property 
has  been  sold,  will  be  deemed  a  receipt  by  the  in- 
surer, who  must  look  to  the  agent  for  the  amount, 
and  pay  the  assured  his  full  loss  without  any  deduc- 
tion. All  acts  by  such  an  agent,  if  bonaflde,  bind  the 
underwriter. 

A  SSUMPSIT  on  a  policy  of  insurance  on 
-Q-  the  cargo  of  the  schooner  Chance,  com- 
manded by  Graham,  one  of  the  plaintiffs  in 
the  cause. 

The  vessel  and  cargo  being  captured  by  a 
French  privateer,  Were  sold  by  order  of  the 
Spanish  Government  at  the  Mantanzas,  in  the 
island  of  Cuba,  whither  she  was  carried  and 
the  proceeds  of  both  lodged  in  the  custom- 
house of  that  place.  After  this  Graham  ap- 
pointed an  agent  to  prosecute  his  claim,  and 
departed. 

The  agent  thus  constituted,  entered  into  a 
compromise  with  the  captors,  by  which  it  was 
agreed  that  the  money  should  be  released  on 
the  captured's  paying  all  costs  and  charges, 
3O2*]  and  giving  *up  one  third  of  the  money 
deposited.  This  being  done  the  two  thirds 
were  received  by  the  agent,  who,  in  answering 
to  the  interrogatories,  in  a  commission,  ac- 
knowledged having  the  money,  and  stated  him*- 
self  ready  to  exhibit  the  documents  and  ac- 
counts, with  the  balance,  to  anyone  duly  em- 
powered. The  question  was,  whether,  as  two 
thirds  of  the  value  insured  were  in  the  hands 
of  an  agent  appointed  by  one  of  the  assured, 
they  could,  notwithstanding  a  due  abandon- 
ment, recover  as  for  a  total  loss  ? 

Mr.  Harison,  for  the  plaintiff.  Had  we  not 
left  an  agent  to  manage  the  affairs  of  the  ves- 
sel and  cargo,  there  would,  it  is  allowed,  have 
been  no  doubt  as  to  our  right,  but  that  having 
done  so,  and  not  having  staid  to  prosecute,  the 
claim  is  taken  away.  This  case  is  exactly 
within  the  decision  of  Berens  v.  Rueker  (1 
Black.,  313).  All  compromises,  bona  fide 
made,  bind  the  insurer.  After  abandonment, 
the  agent  of  the  insured  is,  like  the  insured 
himself,  the  agent iof  the  underwriter. 


NOTE.— Agency  of  assured  for  underwriters  after 
capture  and  abandonment. 

See  United  Ins.  Co.  v.  Robinson,  ante,  279 ;  Abbott 
v.  Broome,  1  Cai.,  292,  note. 
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Mr.  Pendleton,  contra.  The  question  is, 
whether  there  shall  be  a  total  or  an  average 
loss.  We  contend  the  money  received  by  the 
agent  of  the  assured  is  the  same  as  if  received 
by  the  assured  himself,  and  must  be  deducted 
from  the  amount  of  the  loss.  This  principle 
was  settled  in  the  Court  of  Errors  in  February 
last.1  The  person  into  whose  hands  the  money 
has  been  paid,  may  have  demands,  against  the 
assured,  and  if  so,  he  having  received  it  under 
an  appointment  from  them,  will  be  entitled  to 
set  off  the  amount.  We  may  thus  pay  the 
whole  loss  to  the  plaintiffs,  and,  when  we  ask 
for  the  proceeds  from  their  agent,  be  answered 
with  an  account  showing  a  credit  to  the  full 
sum  we  may  have  paid.  The  plaintiffs  ought 
not  to  doubt  their  own  agent.  By  receiving 
from  the  underwriter  one  third,  and  giving 
credit  for  the  two  thirds  at  their  disposal,  com- 
plete justice  is  done. 

Mr.  Hoffman,  in  reply,  was  stopped  by  the 
court. 

Per  Curiam.  The  composition  made  by  the 
agent,  appointed  by  Graham,  the  master  of  the 
vessel,  and  part  owner  of  the  cargo,  was  done 
in  good  faith,  after  a  capture  and  abandon- 
ment. It  was  made  for  a  benefit  of  the  insurer, 
to  whom  the  person  intrusted  with  the  man- 
agement of  the  business  must  be  considered  as 
the  agent.  It  was  a  discretion  within  the  scope 
of  his  authority.  A  discretion  which,  if  pru- 
dently exercised,  would  often  be  for  the  benefit 
of  the  underwriters,  but  which  would  never 
be  used  if  at  the  hazard  of  turning  a  total  into 
a  partial  loss.  Had  the  balance,  after  payment 
*of  the  composition  money  and  charges,  [*3O3 
been  received  by  Graham  himself,  it  might  have 
been  a  proper  case  for  deduction.  But  the 
money  is  still  in  the  hands  of  the  foreign  agent. 
He  may  fail,  and  the  assured  ought  not  to  run 
that  risk.  It  is  to  the  person  in  whose  hands 
the  money  is  that  the  insurer  must  look.  Judg- 
ment must,  therefore,  be  for  the  plaintiffs.9 

Judgment  for  a  total  loss. 
Cited  in— 7  Johns..  423. 


JACKSON,   ex  dem.   VAN  DENBERO,   VAN 
VECTEN,  and  ELTINO, 

v. 
BRADT. 

Tenant — Value  of  Improvements — Co- Tenants. 

A  tenant  entering  under  a  person  claiming  the 
whole  in  severally,  is  not  entitled  to  the  value  of 
his  improvements  from  persons  recovering  as  co- 
tenant- 

SEE  this  case,  ante,  p.  169.  The  point  was, 
whether  the  defendant,  in  consequence  of 
his  entry  in  1771,  or  1772,  by  permission  of 
Bernardus  Bradt,  was  entitled  to  the  value  of 
his  improvements,  under  the  Acts  of  the  16th 
March,  1785,  and  10th  of  February,  1791. 

1.— J.  B.  Church  v.  Bedient  et  al.,  1  Caines'  Cases 
in  Error,  21,  but  in  that  case  the  vessel  was  sold  in 
her  home  port,  and  the  proceeds  of  her  in  the  hands 
of  the  assured  himself. 

2.— See  Abbott  v.  Brooine.  1  Caines'  Rep.,  303,  n. 
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Mr.  Woodworth,  Attorney -General,  for  the 
defendant.  The  construction  of  the  acts,  it 
may  be  said,  is  to  be  confined  to  lands  held  by 
tenants  in  common,  whereas  Bernard  us  Bradt 
was  solely  seized  of  the  legal  estate.  Allowing 
this,  still  it  was  in  trust  for  the  persons  to 
whom  he  was,  by  the  decision  of  the  Court  of 
Appeals,  ordered  to  convey.  Though  the  legal 
estate  was  in  him,  the  trust  was  for  others, 
and  on  the  rule  that  what  ought  to  be  done  is 
to  be  held  as  done,  he  must  be  considered  as  a 
tenant  in  common  from  the  very  first  moment 
of  his  title.  The  principles  of  the  statutes  ap- 
ply to  equitable  as  well  as  legal  estates.  They 
were  framed  for  the  purpose  of  compensating 
the  one  by  whose  exertions  many  might  be 
benefited. 

Messrs.  Henry  and  Van  Vechten,  contra. 
The  words  of  the  act  are  against  the  position 
contended  for.  It  was  passed  in  favor  of  those 
who  held  in  conjunction  with  others,  not  in 
opposition  to  them.  The  very  circumstance  of 
denying  our  right  is  sufficient  to  destroy  the 
equity  insisted  on.  An  equity  cannot  arise 
from  an  adverse  and  wrongful  holding.  Had 
the  improvements  been  intended  to  have  been 
allowed  for,  the  Court  of  Appeals  would  have 
saved  them. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court: 

Under  the  facts  in  this  case  the  question  is, 
whether  the  defendant  stands  in  a  situation 
which  entitles  him  to  a  compensation  for  his 
improvements  under  the  statutes  referred  to  ? 
3O4*J  We  think  not.  At  the  *time  Bernardus 
Bradt  put  the  defendant  into  possession,  he 
did  not  claim  to  hold  either  an  estate  in  joint 
tenancy  or  in  common  in  the  premises,  but  he 
claimed  the  whole  in  severalty.  It  was  held 
in  like  manner  by  his  children,  until  the  year 
1797,  when  they  were  compelled  to  convey  a 
moiety  to  the  lessors  of  the  plaintiff,  and  those 
under  whom  they  claim.  The  cases  contem- 
plated by  the  statute  were  those  where  a  part 
owner  or  a  proprietor  who  recognized  the  in- 
terest, or  right  of  others  with  him,  should 
make  or  authorize  improvements  to  be  made. 
The  statutes  look  to  a  partition,  and  the  un- 
certainty where  the  shares  will  fall.  In  such 
cases  good  faith  requires  indemnity  for  im- 
provements, but  not  so  where  the  improve- 
ments have  been  made  in  defiance  of,  and 
adversely  to,  the  claims  of  everybody  else. 
To  compensate  the  defendant  for  his  improve- 
ments, prior  to  1798,  would  be  repugnant  to 
the  decree  of  the  Court  of  Appeals,  and  to  the 
defendants'  deed  given  in  pursuance  of  such 
decree.  It  is  presumable  that  all  equitable 
claims,  which  the  parties  to  that  decree  might 
have  had,  were  taken  into  consideration..  The 
deed  is  absolute  and  unconditional,  and  must 
pass  the  improvements  as  well  as  the  fee  of 
the  land.  Besides,  the  plaintiffs  showed  title 
to  but  ten  twelfths  of  the  premises,  and,  there- 
fore, come  into  possession  only  as  tenants  in 
common  with  the  defendant,  and  it  cannot  be 
just  that  he  should  receive  compensation  for 
all  his  improvements,  and  still  retain  two 
twelfths  of  them.  No  rule  of  apportionment 
is  appointed  by  the  act.  It  contemplates  only 
cases  where  the  rights,  or  shares,  in  the  prem- 
ises are  reduced  to  estates  in  severally,  and 
CAINES'  REPS.,  2. 


exclusive  possession  claimed.  The  opinion  of 
the  court,  therefore,  is,  that  the  defendant  is 
not  entitled  to  compensation  for  his  improve- 
ments. 

Application  denied. 


THE  PEOPLE  v.  BARRETT  AND  WARD.1 

Indictment —  Trial  — Prosectt  tor  Unprepared — 
Withdrawal  of  Juror — Second  Trial  Cannot 
be  Had. 

After  a  prisoner  has  pleaded  to  an  indictment, 
the  jury  been  sworn,  and  evidence  offered,  if  the 
public  prosecutor,  without  the  prisoner's  consent, 
withdraw  a  juror  merely  because  he  is  unprepared 
with  his  evidence,  the  prisoner  cannot  afterwards 
be  tried  on  the  same  indictment ;  if  he  be,  it  is  good 
cause  for  arresting  the  judgment. 

rPHE  jury  in  this  cause,  which  was  an  indict - 
-L  ment  for  a  conspiracy,  being  duly  sworn, 
the  defendants  were  arraigned,  and  pleaded 
not  guilty.  Immediately  after  this,  the  district 
attorney  served  on  Barrett  a  notice  to  produce 
a  promissory  note  mentioned  in  the  indictment, 
or  that  parol  testimony  would  be  given  of  its 
contents  ;  and  asked  his  counsel  if  they  were 
ready  for  trial,  to  which  they  answered  they 
were.  The  *note  was  then  called  for,  [*3O5 
and  on  its  not  being  produced,  the  district  attor- 
ney offered  the  parol  evidence.  To  this  they 
objected,  alleging  the  want  of  due  notice,  as  the 
note  was  not  in  their  possession,  but  at  a  house 
fourteen  or  fifteen  miles  distant ;  and  the  judge 
being  of  the  same  opinion,  refused  to  permit  the 
parol  testimony  to  be  adduced.  Whereupon 
the  district  attorney  moved  for  leave  to  with- 
draw a  juror,  which  was  granted  without  the 
consent  of  the  defendants.  On  a  subsequent 
day  they  were  again  arraigned,  tried,  and 
found  guilty  on  the  same  indictment.  The 
question  was,  whether  these  circumstances 
were  not  sufficient  to  arrest  the  judgment  ? 

Mr.  Crary,  for  the  defendants.  We  have  to 
contend  for  this  position,  that  if  a  juror  be 
withdrawn  without  the  consent  of  a  prisoner, 
and  merely  for  want  of  sufficient  evidence 
to  convict,  he  cannot,  after  evidence  offered, 
be  put  again  upon  his  trial  for  the  same  offense. 
That  the  jury  sworn  and  charged  in  a  criminal 
case  cannot  be  discharged  (without  the  pris- 
oner's consent)  till  they  have  given  a  verdict, 
is  acknowledged  to  be  the  common  tradition 
of  the  law.  (4  Hawk.,  459,  bk.  2,  ch.  47,  sec. 
1.)  This  is  confessed  even  by  the  few  cases 
which,  in  the  reign  of  Charles  II.,  were  decid- 
ed to  the  contrary.  (Sir  T.  Raym.,  84.)  But 
all  the  books  are  against  these  determinations. 

1.— See  ante,  100. 


NOTE.— Once  in  jeopard;/— IVhat  constitutes. 

A  person  properly  indicted  and  put  upon  his  trial 
before  a  court  of  competent  jurisdiction,  with  a  jury 
impannelled  and  sworn  and  charged  with  his  deliv- 
erance, is  in  jeopardy,  and  is  entitled  to  a  verdict 
which  shall  be  a  bar  to  a  new  prosecution.  People 
v.  McGowan,  17  Wend.,  386 ;  Price  v.  State,  19  Ohio, 
423;  State  v.  Nelson,  30  Ind.,  366;  State  v.  Walker, 
Id.,  346 ;  Commonwealth  v.  Tuck,  20  Pick.,  S56 ;  Peo- 
ple v.  Webb,  28  Cal.,  467 ;  People  v.  Cook,  10  Mich., 
164;  State  v.  Callendine,  8  Iowa,  288;  Common- 
wealth v.  Cook,  6  Serg-  &  R->  686 ;  Bell  v.  State,  44 
Ala.,  393;  State  v.  Redman,  17  Iowa,  329:  Cooley's 
Con.  Lim.,  5th  Ed.,  400;  Hishop's  Crini.  Law,  sees. 
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Lord  Coke,  in  1  Inst.,  227,  b,  says,  a  "jury 
sworn  and  charged  in  case  of  life  and  member, 
cannot  be  discharged  by  the  court,  or  any 
other,  but  they  ought  to  give  a  verdict."  This 
position  he,  in  3  Inst.,  110,  extends  to  other  in- 
ferior cases.  "To  speak  it  here,"  he  says, 
"once  for  all,  if  any  person  be  indicted  of 
treason,  or  of  felony,  or  larceny,  and  plead  not 
guilty,  and  thereupon  a  jury  is  returned  and 
sworn,  their  verdict  must  be  heard,  and  they 
cannot  be  discharged."  In  the  case  of  White- 
bread  v.  Fen-trick  (2  State  Tri.,  827,  828),  the 
practice  now  contended  against  was  adopted  ; 
but  those  proceedings  have  been  reprobated, 
even  by  the  crown  lawyers  themselves ;  and 
Mr.  Justice  Foster,  in  speaking  of  them,  de- 
clares them  to  be  "most  unjustifiable,"  and 
such  as  he  "  hopes  will  never  be  drawn  into 
example."  (Foster,  16,  30,  38.)  It  is  only  a 
case  of  necessity  that  will  warrant  the  with- 
drawing a  juror.  As  if  a  man  in  a  state  of 
frenzy  should  put  himself  on  his  trial.  (1  Hale, 
35.)  Or  a  woman  be  seized  with  the  pains  of 
labor  when  under  trial.  (Elisabeth  Meadow's 
case,  Foster,  76.)  Even  in  the  case  of  Olcott, 
which  had  been  thought  to  warrant  the  meas- 
ure in  this,  there  was  a  species  of  necessity  ; 
for  the  jury,  after  a  very  long  confinement, 
3O6*]  ^declared  they  never  should  agree, 
and  the  court  is  not  obliged  to  keep  them  to- 
gether till  they  concur  from  fear  of  perishing 
with  hunger.  Holt,  Ch.  J.,  lays  it  down, 
that  in  a  criminal  case,  not  a  capital,  a  juror 
cannot  be  withdrawn  unless  by  consent  of  both 
parties.  (The  King\.  Perkins,  Carth.,  465.) 
The  same  was  ruled  in  an  indictment  for  bar- 
ratry. (Rex  v.  Jeffs,  2  Stra.,  984.)  The  offense 
there  was  punishable  in  the  same  manner  as 
that  of  which  the  present  defendants  have 
been  accused.  The  right  claimed  by  the  dis- 
trict attorney  is  of  so  dangerous  a  nature,  that 
the  court  never  will  tolerate  it,  even  under  the 
form  of  a  power,  to  be  exercised  under  the  dis- 
cretion of  the  court.  It  ought  not  to  be  allowed, 
though  wished  to  be  shielded,  by  arguments 
derived  from  a  wish  to  attain  the  ends  of  pub- 
lic justice.  It  will  be  a  source  of  constant  re- 
sort, whenever,  from  any  neglect  or  omission, 
a  prisoner  cannot  be  convicted  on  his  first 
being  brought  up  for  trial. 

THOMPSON,  J.  On  the 'trial  I  gave  no  opin- 
ion as  to  the  propriety  or  impropriety  of  with- 
drawing a  juror.  When  leave  to  do  it  was 
applied  for,  I  recommended  the  counsel  for 
the  prisoner  to  permit  it,  reserving,  however, 
the  question  for  the  determination  of  the  court, 
and  imagined  the  whole  to  be  a  matter  of  ar- 
rangement. 

Mr.  Crary.  I  shall  add  only  a  few  remarks 
on  two  citations  that  may  be  against  us.  The 
first  is  the  opinion  of  Hale,  in  his  Pleas  of  the 


Crown,  295,  296,  297.  He  speaks  of  the  prac- 
tice of  his  time,  under  the  reign  of  Charles 
II.  "  The  doctrines  of  that  period  have  been 
long  been  overruled  ;  and  it  may  be  doubted 
whether  he  himself  does  not  allude  to  circum- 
stances of  misconduct  in  the  prisoner.  "If 
it  appear  that  evidence  be  kept  back,"  &c.,  are 
his  words.  Nothing  of  that  kind  can  be,  or 
is  imputed  here.  The  note  was  nearly  twenty 
miles  off.  In  1  Vent.,  69,  The  King  v.  Jane 

D ,  the   witnesses   had  been  tampered 

with,  and  kept  out  of  the  way.  These  circum- 
stances do  not  appear,  and  the  authorities 
therefore  cannot  apply. 

Mr.  Russel,  District  Attorney,  contra.  I 
shall  first  submit  to  the  court  whether  the 
informality  of  the  notice  was  not  waved 
by  the  declaration  of  the  defendants  that  they 
were  ready  for  trial  ?  If  not,  I  contend  that 
in  all  cases  the  court  possesses  a  discretionary 
power  of  withdrawing  a  juror,  when  justice 
requires  it,  even  against  the  consent  of  the 
prisoner.  The  very  case  of  doing  so,  if  a  man 
plead  to  an  indictment  when  in  a  state  of 
frenzy,  is  put  as  one  of  the  proofs  of  this  dis- 
cretion, *and  is  said  to  rest  upon  it.  [*3O7 
(1  Hale,  35.)  Tlje  doctrine  in  2  Hale,  295,  is 
but  partially  stated.  To  withdraw  a  juror  is 
there  said  to  be  "nothing  more  than  ordina- 
ry," when  it  appears  there  may  be  "a  fuller 
discovery,"  and  this,  too,  "  lest  many  notori- 
ous murders,  or  burglaries,  should  pass  un- 
punished." The  reason,  therefore,  that  it  has 
been  anticipated,  would  be  urged,  that  is,  lest 
there  should  be  a  failure  of  justice,  is  the  very 
one  given  by  Lord  Hale,  and  therefore  ought 
to  be  good  and  sufficient  now.  In  the  case  of 
bad  indictments  the  court  always,  and  on  the 
above  grounds,  discharges  the  jury.  (Rex  v. 
Segar  &  Potter,  Comb.,  401.)  The  authority 
of  Sir  T.  Raym. ,  84,  is  acknowledged  to  be  in 
point.  In  Roberts'  case  (Kelyng,  26)  the  jury 
were  discharged  by  the  court,  merely  because 
they  saw  the  evidence  insufficient.  It  may  be 
said  these  were  cases  of  faulty  indictments ; 
but  in  that  of  Gardiner  et  al.  (Ibid.,  47),  the 
jury  were  discharged  merely  because  the  tes- 
timony could  not  be  made  out  without  the  ex- 
aminations taken  before  the  lord  mayor.  The 
right  to  do  this,  when  the  evidence  is  not  com- 
plete, was  again  recognized  in  Jones  and 
Betor's  case  (1 bid.,  52).  Foster  himself  (p. 
328)  mentions  that  he  should,  in  certain  cases, 
use  this  discretionary  power.  It  is  worthy  of 
remark,  that  the  positions  of  Lord  Coke, 
which  have  been  relied  on  in  2  and  3  Inst., 
were  examined  in  Kintoch's  case  (Foster  16), 
and  denied  to  be  correct.  The  time  for  which 
notice  is  to  be  given  to  a  criminal  to  produce  a 
paper,  is  nowhere  settled.  It  has  not  been 
determinedjhat  it  ought  to  be  a  two-day 
notice. 


978, 1070 ;  Lee  v.  State,  26  Ark.,  280 :  8.  C.,  7  Am.  Rep., 
611 :  O'Brian  v.  Commonwealth,  9  Bush,  333;  15  Am. 
Rep.,  715. 

During  trial  tlie  prnnecut  ing  officer  cannot  enter  a 
nol  jwos  or  withdraw  u  juryman,  without  barring  all 
further  prosecution.  In  addition  to  the  principal 
case,  see  Baker  v.  State,  12  Ohio  St.,  214 ;  Mount  v. 
State.  14  Ohio.  295;  Commonwealth  v.  Tuck,  20 
Pick.,  356 ;  Wright  v.  State,  5  Ind.,  290 ;  Ward  v. 
-State,  1  Humph.,  253 ;  Reynolds  v.  State,  3  Kelly,  53 ; 
Klock  v.  People,  2  Parker,  C.  C.,  676 ;  United  States 
v.  Shoemaker,  2  McLean,  114 ;  State  v.  Kreps,  8  Ala., 
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951 ;  State  v.  Davis,  4  Blackf .,  345 ;  Barker  v.  State, 
8  Id.,  540 ;  State  v.  Conner  5  Cold.,  311 ;  State  v.  Al- 
man,  64  N.  C.,  364;  Nolan  v.  State,  55  Ga.,  521.  See 
also  State  v.  Hornby,  8  Rob.,  583. 

Cwitra  under  the  local  practice  of  some  States, 
authorizing:  a  mil  pros  during  the  trial.     State  v. 
Champeau,  52  Vt.,  313;  S.  C.,  36  Am.  Rep.,  954;  State 
v.  Garvey,  42  Conn.,  232;  Taylor  v.  State,  35  Tex., 
97;  State  v.  Byrd,  31  La.  Ann.,  419. 
See,  also.  Walker  v.  State,  61  Ala.,  30, 
See,  further,  People  v.  Olcutt,  2  Johns.  Cos.,  301, 
and  note. 
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THOMPSON,  J.  I  decided  nothing  as  to  the 
time  requisite,  but  merely  that  a  notice  to  pro- 
duce, instanter,  an  instrument  near  twenty 
miles  off,  was  not  good. 

Mr.  Russel.  From  the  conduct  of  the  pris- 
oner, it  is  to  be  presumed  the  paper  was 
there.  At  all  events,  we  contend  that  the 
withdrawing  a  juror  is  matter  of  discretion  in 
the  court,  and  that  they  have  a  right  to  exer- 
cise it  whenever  they  see  the  justice  of  the 
case  requires  it. 


Mr.  Henry,  in  reply.  The  general  position 
is,  that  where  a  jury,  in  a  criminal  case,  is 
once  charged  with  a  prisoner,  they  cannot  be 
•discharged  without  his  consent.  There  are, 
however,  some  exceptions ;  but  the  rule  itself 
was  framed  as  a  shield  to  the  subject  against 
the  power  of  the  crown.  This  principle,  if 
correct  in  a  monarchy,  is  still  more  so,  under  a 
republican  form  of  government.  But  under 
both  systems,  necessity  qualifies  the  rule,  and 
3O8*]  proves  its  existence  by  the  very  *ex- 
'Ception  it  allows.  One  class  of  cases  is,  where 
the  prisoner  himself,  by  improper  practices, 
has  endeavored  to  elude  justice.  Another, 
where  the  indictment  is  not  appropriate  to  the 
offense.  A  third,  unavoidable  accident ;  such 
.as  the  absence  of  an  expected  witness,  insan- 
ity, or  any  other  dispensation  of  Providence. 
A  fourth  arises  from  the  jury,  themselves  ;  de- 
parture of  one,  or  an  invincible  disagreement 
among  the  whole.  (2  Hale,  295.)  For  though 
unanimity  in  a  verdict  be  necessary,  a  court 
will  not  force  a  jury  into  it  for  the  sake  of 
self-preservation.  A  fifth  class,  may  be  where 
the  trial  is  so  prolonged  that  the  court  and 
jury  are  tired  out,  and  require  refreshment. 
Within  one  of  these  descriptions  of  cases,  ev- 
ery authority,  in  which  the  power  has  been 
exercised,  will,  on  examination,  be  found  to 
rank.  It  is,  however,  to  be  remarked,  that  in 
the  edition  of  Kelyng,  by  Browne,  in  a  note 
in  p.  47,  all  the  determinations  cited  from 
him  are  denied.  Does,  then,  the  present  case 
fall  within  any  of  the  qualifications  enume- 
rated ?  There  is  not  one  which  presents  the 
naked  fact  of  withdrawing  a  juror,  merely  be- 
cause a  public  prosecutor  was  not  prepared. 
It  is  claimed  as  a  right  to  exercise  this  discre- 
tion ad  libitum.  From  reason,  from  author- 
ity, from  the  policy,  nature  and  structure  of 
our  government,  it  ought  not  to  be  allowed. 

LIVINGSTON,  J.,  delivered  the  opinion  of 
the  court : 

Without  denying  the  right  of  courts  to 
withdraw  a  juror  in  criminal  causes,  and  put 
the  defendant  on  his  trial  a  second  time,  it  is 
•evident  this  power  should  not  be  lightly  used, 
but  confined  as  much  as  may  be  to  cases  of 
very  urgent  necessity,  where,  by  the  act  of 
•God,  or  by  some  sudden  and  unforseen  acci- 
dent, it  is  impossible  to  proceed  without  man- 
ifest injustice  to  the  public,  or  the  defendant 
himself.  We  do  not  mean  at  present  to  define 
.all  or  any  of  the  cases  in  which  this  practice 
may  be  pursued,  but  we  all  agree  that  a  de- 
fendant ought,  in  no  case,  to  be  put  on  a  sec- 
ond trial  for  the  same  offense,  where  a  juror 
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has  been  discharged  on  no  other  ground  than 
because  the  public  prosecutor  found  himself 
unable  to  proceed  for  the  want  of  sufficient  tes- 
timony to  convict,  and  where  this  inability 
was  the  consequence  of  his  not  taking  the 
necessary  measures  to  obtain  it.  To  discharge 
a  juror,  under  such  circumstances,  would  be 
liable  to  great  abuse  and  oppression.  If  the 
prosecutor  disliked  the  jury,  or  some  of  them, 
or  hoped  to  find  the  defendant  less  prepared 
at  a  future  day,  or  wished,  unnecessarily,  to 
harass  him,  he  might  at  any  time  attain  his 
end  if,  *by  solely  alleging  the  want  of  [*3O9 
proof  after  a  jury  were  sworn,  he  could  get 
rid  of  them.  It  will  be  much  better  that  the 
guilty  now  and  then  escape  in  this  way  than 
to  introduce,  or  sanction,  a  practice  which  may 
place  the  innocent  entirely  in  the  power  of  a 
court  or  a  public  prosecutor,  which  this  mode  of 
trial  was  intended  to  guard  against.  It  will  be 
recollected  there  was  no  improper  practice  here 
on  the  part  of  the  defendants,  or  any  tamper- 
ing with  witnesses  to  keep  them  out  of  the 
way.  In  saying  they  were  ready  for  trial 
the  defendants  told  no  more  than  the  truth  ; 
but  such  declaration  could  not  have  obliged 
them  to  produce  a  paper  against  themselves, 
and  which  it  does  not  appear  they  had 
with  them.  We  are,  therefore,  of  opinion 
that  the  court  below  ought  not  to  proceed  to 
judgment  on  this  conviction,  but  discharge  the 
defendants. 

It  is  proper  to  take  notice  of  our  opinion  in 
this  case  in  August  Term  last,  and  which  dif- 
fers from  the  one  now  given. 

The  question  appears,  at  that  time,  to  have 
been  submitted  ex-parte,  and  without  any  inti- 
mation of  the  particular  circumstances  under 
which  the  juror  was  withdrawn.  On  the  state- 
ment then  made,  which  must  have  been  very 
incorrect,  we  only  meant  to  say  that  there 
were  cases  in  which  a  party  might  be  tried  a 
second  time,  after  a  discharge  of  the  first 
jury  ;  but  not  that  this  rule  was  universal  and 
liable  to  no  exceptions.  To  dismiss  a  jury, 
merely  because  there  be  not  testimony  suffi- 
cient to  convict,  with  a  view  to  another  trial, 
falls  within  the  reason  of  none  of  the  author- 
ities which  have  been  cited,  and  if  we  had 
known  as  much  of  this  case  then  as  has  been 
disclosed  now,  we  could  hardly  have  hesitated 
in  pronouncing  the  second  trial  of  these  de- 
fendants irregular. 


THOMPSON,  J.  The  case  does  not  state  the 
facts  which  took  place  at  the  trial.  It  appears 
permission  was  given  to  withdraw  a  juror.  An 
application  was  made  for  that  purpose,  and 
some  arguments  urged  as  to  the  propriety  of 
the  measure.  I  advised  an  acquiescence,  in 
consequence  of  which  I  considered  then,  as  I 
do  now,  that  this  should  come  up  as  a  case  by 
consent  to  settle  the  point. 

Judgment  arrested. 


Questioned-41  N.  J.  L.,  613. 

Examined— 9  Cow.,  618. 

Distinguished— 4  Hun,  300. 

Cited  in— 18  Johns.,  306 ;  9  Cow.,  581 ;  13  Wend.,  57 ; 
15  Wend.,  372;  2  Park.,  684;  4  Park.,  532;  1  Wheel., 
478 ;  5  City  H.  Rec.,  103.  See  1  Johns.,  66. 
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31O*]  *J.  M.  DRUMMOND  AND  P.  M. 
DRUMMOND 

v. 
WOOD. 

Consignment — Authority  to  sett  at  Certain  Price 
— Market  Reduced — Acceptance  of  Less  Price 
— Authority — Evidence. 

If  a  consignment  be  ordered  to  be  delivered  to  a 
particular  house,  if  it  cannot  be  sold  at  a  given 
price,  and  the  consignee  have  authority  to  place  it 
with  any  other,  in  case  it  cannot  be  sold,  receiving 
a  certain  specified  advance,  should  the  consignment 
arrive  at  a  period  when  the  house  mentioned  has  be- 
come bankrupt,  and  the  market  so  reduced  that 
neither  the  price  nor  the  advance  specified  can  be 
obtained,  the  consignee  will  be  warranted  in  taking 
an  advance  of  a  less  price,  if  he  act  bona  fide,  of 
which  remitting  the  sum  he  does  receive,  and  the 
accountable  receipt  for  the  property  he  has  deliv- 
ered, according  to  his  insructions,  will  be  evidence. 

THIS  was  a  special  action  on  a  case,  to  re- 
cover from  the  defendant,  master  of  the 
ship  Spy,  the  value  of  seventy-five  pipes,  four 
hogsheads,  and  twelve  quarter  casks  of  Madei- 
ra, shipped  on  board  his  vessel,  for  the  East 
Indies,  and  consigned  to  his  care,  under  a  let- 
ter of  instructions  containing  the  following 
orders :  ' '  You  are  empowered  to  dispose  of 
these  wines,  either  at  Ceylon  or  Calcutta,  or  at 
both  places,  provided  that  they  liquidate  us 
the  cost  of  invoice,  independent  of  the  freight, 
commission,  and  other  charges ;  which,  when 
done,  you  will  make  use  of  the  net  proceeds, 
and  remit  the  same  to  the  order  of  Stephen 
Kingston,  Esq.,  of  Philadelphia.  It  is  to  be 
understood  that  should  the  markets  at  Ceylon 
or  Calcutta  prove  dull,  or  overstocked  with 
our  wines,  and  provided  that  they  cannot  be 
immediately  disposed  of,  or,  during  the  stay 
of  your  ship  in  India,  so  as  to  save  the  first 
cost  and  charges,  you  will  in  such  case  hand 
over  whatever  may  be  unsold  to  Messrs. 
George  Prager  &  Co.,  of  Calcutta,  who  will 
keep  them  for  pur  account  until  the  market 
warrants  a  saving  and  advantageous  sale." 
The  plaintiffs  accompanied  this  letter  with 
one  to  Prager  &  Co. ,  communicating  the  con- 
tents of  that  to  Wood,  and  containing  the  fol- 
lowing postscript.  Since  writing  the  forgoing, 
it  occurred  to  "Captain  Wood  that  you  might 
not  think  proper  to  make  an  advance  of  two 
thirds  of  the  value  of  the  wines,  per  invoice, 
at  the  same  time  there  might  be  other  houses 
that  would.  In  such  case,  he  has  requested  us 
to  empower  him  to  accept  an  advance  from 
either  your  good  house,  or  such  other  as  may 
wish  to  take  charge  of  the  wines,  in  case  he 
should  not  be  able  to  dispose  of  them  during 
the  stay  of  the  ship  at  Calcutta."  On  her  ar- 
rival there  the  house  of  Prager  &  Co.  was 
found  to  be  insolvent,  and  the  market  over- 
stocked with  Madeira  wine,  which  had  conse- 
quently fallen  to  a  very  low  price.  The  de- 
fendant, therefore,  valued  himself  on  Messrs. 
Campbell  &  Co.,  who  were  in  good  credit, 
and  received  from  them  an  advance  on  the 
shipment  of  about  two  sevenths  of  its  value, 
which  was  the  highest  advance  that  he  could 
obtain.  This  he  remitted  to  Mr.  Kingston, 
taking  from  Campbell  &  Co.  the  following  re- 
311*]  ceipt :  "Received,  Calcutta,  *9th  Jan- 
uary, 1801,  from  Captain  Richard  Wood,  a  con- 
signment of,  &c.,  which  wines  we  promise  not 
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to  sell  for  leas  than  prime  costs  and  charges, 
which  is  about  430  sica  rupees,  the  pro- 
ceeds of  which,  after  deducting  the  advances 
we  have  made  upon  them,  we  shall  hold  sub- 
ject to  the  order  of  Stephen  Kingston,  Esq., 
of  Philadelphia."  At  the  period  when  this 
transaction  took  place,  Madeira  wine  was 
down  to  225  sica  rupees  the  pipe,  being  a  little 
more  than  half  the  invoice  price,  and  at  the 
time  of  bringing  the  suit  no  advice  of  a  sale 
having  been  effected  had  been  received. 

A  verdict  was  taken  for  the  plaintiffs,  by 
consent,  subject  to  the  opinion  of  the  court 
whether  they  were  entitled  to  recover,  and  sub- 
mitted without  argument. 

THOMPSON,  J.,  delivered  the  opinion  of  thfr 
court : 

We  think  the  plaintiffs  are  not  entitled  to  a. 
recovery.  The  instructions  to  the  master  were- 
to  dispose  of  the  wine  immediately  if  he  could 
obtain  a  given  sum,  and  to  remit  the  proceeds 
to  Stephen  Kingston,  of  Philadelphia  ;  other- 
wise to  leave  it  with  Prager  &  Co.  for  dispos- 
al, under  the  same  limited  orders  as  to  price 
and  remitting.  By  the  postscript  of  the  letter 
to  Prager  &  Co. ,  according  to  the  reasonable 
interpretation  thereof,  the  plaintiffs  gave  the 
master  some  discretionary  powers.  On  his  ar- 
rival at  Calcutta,  he  could  find  no  market  for 
the  wine,  and  the  house  of  Prager  &  Co.  had 
failed.  Under  these  circumstances  we  think 
it  would  have  been  a  gross  abuse  in  him  to 
have  delivered  the  wine  into  the  hands  of 
those  bankrupts.  He,  therefore,  as  every  pru- 
den  man  would  have  done,  intrusted  the  cargo- 
to  the  care  and  management  of  another  house, 
of  established  credit,  receiving  considerable 
advances  upon  it.  No  sale  could  be  made 
agreeably  to  the  plaintiffs'  instructions.  The 
best  and  most  advantageous  disposition  of  it 
that  could  have  been  made  was  that  which 
actually  was  made.  The  proceeds  of  the  wine,, 
so  far  as  they  were  received  by  the  master,  to- 
gether with  the  receipt  from  the  house  in 
whose  charge  he  left  it,  have  been  duly  trans- 
mitted, where  all  the  proceeds  were  ordered  to 
be. remitted,  to  Mr.  Kingston.  The  defendant 
appears  to  have  acted  in  good  faith,  and  with- 
in the  spirit  and  good  sense  of  his  instructions. 
Where  no  fraud  is  chargeable  on  an  agent,  his 
conduct  ought  to  receive  a  liberal  and  favor- 
able construction.  The  opinion  of  the  court, 
therefore,  is,  that  the  defendant  ought  to- 
have  judgment. 

Judgment  for  the  defendant. 


*SEAMAN  v.  PATTEN.     [*3 1 2" 

1.  Government  Officer — Discretionary  Power — 
Liability —  Want  of  Skill — Error — Bona  fides 
— Mala  fides.  2.  U.  8.  Inspector- General — 
Authority — Branding  Cask. 

A  government  officer  sworn  to  faithfully  act,  ac- 
cording to  the  best  of  his  ability,  and  perform  his: 
duty  without  any  wilful  omission,  and  authorized  to 
act  '''according  to  his  judgment,  his  opinion,  and  as 


NOTE.  —  Public   officer— Liability  to  suit  Jni   indi- 
vidual. 
"  If  the  duty  which  the  official  authority  imposes. 
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things  shall  appear  to  him,"  is,  in  the  line  of  his 
duty,  a  judicial  officer,  and  not  liable  to  an  action 
for  want  of  skill  or  error  in  judgment ;  aliter,  if  he 
proceeds  mala,  fide,  or  from  malice  or  other  corrupt 
motive. 

Under  the  law  for  repacking  and  inspecting  beef, 
an  offer  by  a  cooper  to  brand  a  cask,  and  a  refusal 
from  the  inspector-general  to  have  it  branded,  are 
not  equivalent  to  a  branding,  he  having  no  author- 
ity to  order  or  refuse  the  branding  of  a  cask. 

Citation— 1  Caines,  566. 

ON  certiorari  to  the  Justices'  Court  in  the  city 
of  New  York. 

It  appeared  from  the  return,  that  the  action 
below  was  brought  against  the  now  plaintiff 
to  recover  from  him,  as  inspector-general  of 
provisions,  twenty-five  dollars,  for  condemn- 
ing as  unmerchantable,  some  beef  belonging 
to  the  present  defendant.  The  record  stated 
that  at  the  trial  the  now  plaintiff  moved  for  a 
nonsuit,  because  the  barrel  containing  the 
beef  had  not  been  branded  with  the  name 
of  the  maker,  according  to  the  directions 
of  the  act. '  Because,  also,  no  malice  or  cor- 
ruption was  proved.  That  these  reasons  were 
disallowed,  because  the  court  were  of  opinion, 
on  the  first  point,  that  an  offer  by  the  cooper, 
or  his  authorized  agent,  to  brand  the  barrels, 
and  a  refusal  by  the  inspector  to  permit  them 
to  be  branded,  were  equivalent  to  a  branding ; 
and  on  the  second,  because  it  was  not  neces- 
sary to  prove  malice  or  corruption  to  sustain 
the  action,  the  inspector-general  being  liable 
for  injuries  arising  from  want  of  skill. 

Error  having  been  assigned  on  each  of 
these  grounds,  the  case  now  came  before  the 
court. 

Mr.  Baldwin,  for  the  plaintiff.  The  duties 
imposed  on  the  inspector-general  are  specifi- 
cally enumerated  in  the  fourth  section.  By 
the  16th  he  is  empowered  to  refuse  the  repack  - 
of  beef,  which  is  not  brought  for  inspection  in 
casks  branded  with  the  name  of  the  cooper  by 
whom  they  were  made.  The  object  of  this 
regulation  is  to  designate  the  person  against 
whom  the  owner  of  provisions  may  have  re- 
course, in  case  any  injury  arises  to  his  beef  or 
pork,  in  consequence  of  faulty  barrels.  But 
in  no  part  of  the  statute  has  the  inspector  any 

1.— For  the  repacking  and  inspection  of  beef. 
Rev.  Laws,  Vol.  I.,  p.  458,  sec.  16. 


control,  or  authority  given  to  him  over  the 
coopers.  He  cannot  order  them  to  brand,  and 
he  cannot,  therefore,  prohibit  them  from  do- 
ing so.  His  refusal,  then,  to  permit  the  casks 
to  be  branded,  was  a  nullity.  It  did  not  pre- 
vent the  exercise  of  any  right,  and  consequent- 
ly cannot  give  a  title  to  any  recompense.  For 
where  a  right  is  not  invaded,  an  injury  cannot 
be  done.  In  this,  therefore,  the  error  is 
manifest.  In  a  case  like  the  present,  where 
the  suit  is  against  a  public  officer,  the  plaintiff 
ought  to  be  obliged  to  show  that  the  cask  was 
such  as  he  had  a  right  to  present  to  be  branded. 
On  the  next  point,  as  neither  malice  nor  cor- 
ruption were  proved,  it  is  an  admission  that 
the  defendant  below  acted  in  good  faith 
*and  that  if  he  did  err  it  was  from  a  [*313 
mistake  in  judgment.  If  so,  he  cannot  be 
personally  responsible,  for  he  is,  under  the  in- 
spection law,  a  judicial  officer.  The  words  of 
the  statute  invest  him  with  discretionary  pow- 
ers. By  the  4th  section  he  may  examine  beef 
and  pork  in  the  months  of  June,  July,  Au- 
gust and  September,  "as  often  as  he  shall  think 
proper ;"  and  if  "they  appear  to  him"  to  be  in 
danger  of  spoiling,  he  may  remove.  So  a  lit- 
tle lower  in  the  same  section,  on  informa- 
tion of  any  putrid  beef  or  pork,  "if,  in  his 
opinion,"  the  removal  be  necessary.  In  the 
5th  section  the  same  language  is  preserved.  If, 
"in  his  judgment"  provisions  are  in  danger  of 
spoiling.  In  the  llth  section  the  state  of  the 
casks  are  left  to  "his  opinion."  He  is,  there- 
fore, plainly  constituted  a  judge  of  the  subject 
matter.  Supporting  this  action  will  be  highly 
injurious  to  the  commerce  and  health  of  the 
city.  An  inspector  will  scarcely  ever  refuse 
permitting  a  brand  to  be  put  on  a  barrel  what- 
ever may  be  its  state.  Policy,  therefore,  is 
against  it.  The  spirit  of  the  act  requires  an 
interpretation  contrary  to  that  given  below. 
As  to  the  beef  being  condemned  as  unmer- 
chantable, that  is  a  mere  allegation  of  the  now 
defendant.  The  only  result  of  its  not  being 
branded  was,  it  could  not  be  exported.  It 
might  have  been  sold  here  the  very  next  day. 

Mr.  Riffgs,  contra.  The  attention  of  the 
court  has  been  called  to  a  question  by  no  means 
bearing  on  the  merits.  All  the  argument  has 
been  directed  to  the  branding  of  the  cask.  The 
complaint  is,  as  it  appears  on  the  record,  for 
condemning  as  unmerchantable  beef  which 


upon  an  officer  is  a  duty  to  the  public,  a  failure  to 
perform  it,  or  an  inadequate  or  erroneous  perform- 
ance, must  be  a  public,  not  an  individual,  injury, 
and  must  be  redressed,  if  at  all,  in  some  form  of 
public  prosecution.  On  the  other  hand,  if  the  duty 
Is  a  duty  to  the  individual,  then  a  neglect  to  per- 
form it  or  to  perform  it  properly  is  an  individual 
wrong,  and  may  support  an  individual  action  for 
damages."  Cooley  on  Torts,  379. 

The  above  is  perhaps  as  good  a  statement  as  any 
of  the  principle.  The  difficulty  is  in  the  applica- 
tion. Tardos  v.  Bozant  (1  La.  Ann.,  199)  was  an  ac- 
tion against  an  inspector  of  pork.  The  court  charged 
that  the  defendant  was  only  liable  for  neglect  or 
fraud  or  contravention  of  the  law,  and  that  whether 
the  neglect  arose  from  unskillfulness,  ignorance, 
inattention  or  want  of  care,  the  defendant  was 
equally  liable  [in  an  action  by  an  individual]. 

Nickerson  y.  Thompson  (33  Me.,  433)  was  an  action 
by  a  private  individual  against  an  inspector  of  fish. 
The  court  said  the  inspector  was  not  responsible  as 
for  a  warranty,  but  for  the  possession  and  exercise 
of  the  requisite  skill  and  care.  See,  also,  Hayes  v. 
Porter,  22  Me.,  371. 

A  quarantine  officer  is  not  liable  in  a  suit  by  an  in- 
dividual for  neglect  of  duty.  Cooley  on  Torts,  382, 
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383.  None  of  the  cases  cited  by  the  learned  author 
are  precisely  in  point,  however.  White  v.  Marsh- 
fleld  (48  Vt.,  20),  and  Ogg  v.  Lansing  (35  la.,  495),  were 
actions  against  municipal  corporations  for  neglect 
of  officers  charged  with  sanitary  duties. 

A  public  officer,  or  a  contractor  engaged  to  per- 
form the  duties  of  a  public  officer,  is  liable  for  neg- 
ligence or  malfeasance  to  anyone  sustaining  special 
damage  in  consequence  thereof.  Adsit  v.  Brady,  4 
Hill,  630 ;  Robinson  v.  Chamberlain,  34  N.  Y.,  389. 
See  latter  cast;  for  full  discussion  of  the  question. 
See,  also,  Hicks  v.  Dorn,  42  N.  Y.,  47. 

As  to  liabilities  of  judicial  officers  see  Yates  v. 
Lansing,  9  Johns.,  396 ;  S.  C.,  5  Johns.,  282. 

Ax  tn  liattilttics  of  such  ministerial  officers  ax  sheriffs, 
comtaliles,  etc  ,  see  Beach  v.  Furman,  9  Johns.,  229 ; 
Wintringham  v.  Laf  oy,  7  Cow.,  735 ;  Savacool  v. 
Boughton,  5  Wend.,  170. 

See,  generally,  Clark  v.  Miller,  47  Barb.,  38 ;  Hover 
v.  Barkhoof,  44  N.  Y.,  113;  Underwood  v.  Green,  42 
N.  Y.,  140;  Clark  v.  Miller,  54  N.  Y.,  528;  Keith  v. 
Howard,  24  Pick.,  292 ;  Nickerson  v.  Dyer,  105  Mass., 
320 ;  Jenkins  v.  Waldron,  11  Johns.,  114 ;  Kendall  v. 
Stokes,  3  How.  (U.  S.),  87,  789;  M'Kennan  v.  Bodine,. 
6  Phila.,  582  (25  Legal  Intelligencer,  109).  See,  also, 
Henderson  v.  Brown,  1  Cai.,  92,  rwte. 

441 


313 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1805 


was  merchantable.  On  this  point  they  go  to 
trial.  Had  the  now  plaintiff  not  condemned 
the  beef,  but  only  refused  to  permit  the  brand- 
ing of  the  casks,  the  evidence  would  not  have 
sustained  the  action.  His  conduct,  as  may  be 
collected  from  the  record,  is  this.  I  will  not 
inspect  because  there  is  no  brand,  and  I  will 
not  permit  a  brand  that  I  may  inspect ;  but, 
for  want  of  a  brand,  I  will  condemn  as  un- 
merchantable. The  parts  of  the  act  cited  do 
give  the  inspector-general  a  discretionary 
power  in  certain  cases,  but  not  in  one  like  the 
present.  The  question  for  the  court  to  decide 
is  this:  whether  when  a  law  gives  power  to  do 
certain  things,  and  the  Legislature  does  not 
provide  a  remedy  for  mistakes  in  others,  an  of- 
ficer shall  not  be  answerable  to  a  person  who 
is  injured  by  his  want  of  skill.  He  ought  to 
take  pains  to  form  a  right  judgment.  In  all 
cases  of  this  kind,  where  inferior  jurisdictions 
314*]  are  created,  unles  the  officer  *is  pro- 
tected in  the  exercise  of  his  judgment,  he  is 
responsible.  This  position  of  law  is  universal. 
In  Jones  \.  Perciml  (cited  ante,  108 ;  see  the 
«ase  since  reported,  2  Johns.  Cas.,  49)  the 
justice  was  made  to  pay  for  issuing  a  warrant 
instead  of  a  summons,  though  done  at  the  re- 
quest of  the  plaintiff.  The  law  imposed  on 
him  to  know,  at  his  peril,  whether  the  defend- 
ant was  to  be  thus  proceeded  against  or  not. 
So  in  cases  of  commissioners  of  bankrupt,  if 
they  wrongfully  declare  a  man  a  bankrupt, 
they  are  liable,  as  trespassers,  for  all  that  is 
done  under  the  commission.  The  same  rule 
applies  to  custom-house  officers.  (Leglise  v. 
Cha/mpante,  2  Stra.,  820.)  In  this  last  case  no 
fraud  or  corruption  was  even  insinuated.  The 
principle  is  recognized  also  in  Warne  v.  Varley 
-et  al.  (6  D.  &  E.,  443),  where  the  searchers, 
authorized  to  seize  all  leather  not  sufficiently 
dried,  were  held  responsible  for  seizing  such 
as  was  sufficiently  dried,  though  by  the  statute 
•empowered  to  seize  such  as  in  their  judgment 
was  not  so.  In  this  last  cited  case,  Lord 
Kenyon  says  legislative  provision  is  necessary 
to  exempt  them  from  this  common  law  re- 
sponsibility. 

Mr.  Baldwin,  in  reply.  This  case  from 
Strange  is  of  a  ministerial  officer.  So  is  that 
from  Durnford  &  East,  for  the  judicial  charac- 
ters were  the  triers,  before  whom,  after  the 
seizure,  the  leather  is,  by  the  statute,  directed 
to  be  carried,  to  ascertain  whether  its  quality 
is  according  to  the  act.  This  very  remark  is 
made  in  the  case  relied  on  against  us,  by 
Lawrence,  J.  (p.  450).  Gwinne  v.  Poole 
(Lutw.,  290)1  is  in  point  against  the  action. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court: 

In  our  opinion  the  judgment  rendered  on 
this  verdict  is  erroneous,  and  must  be  reversed. 

Without  denying  the  general  principle 
{which  is  too  well  settled  to  admit  of  con- 
troversy) that  unless  the  Legislature  pro- 
vide for  the  protection  of  officers  of  this  de- 
scription, they  act  at  their  peril,  although  their 
conduct  be  bona  fide  and  according  to  the  best 
of  their  judgment,  there  are,  in  this  case,  suf- 
ficient marks  of  distinction  to  justify  our  not 

!•— Trespass  against  a  judgre,  officer,  and  plaintiff 
in  an  inferior  court. 
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adding  it  to  the  revolting  precedents  which  are 
already  to  be  found  on  this  subject.  In  mak- 
ing use  of  this  term  I  do  but  little  more  than 
follow  the  example  of  most  judges  who  have 
been  called  on  to  enforce  a  rule  which  they  ad- 
mit to  be  a  hard  one,  and  against  the  operation 
of  which  modern  legislators,  unless  from  over- 
sight, generally  take  care  to  guard.  The  whole 
court,  in  the  case  of  Warne  v.  Varley,  seems  so- 
licitous to  discover  some  ground  on  which  the 
defendant,  who  had  acted  fairly  and  bona 
fide,  might  escape.  This  liability  *was  [*315 
first  enforced  against  officers  who  acted  as 
volunteers,  and  generally  received  a  portion  of 
the  spoil.  These  were  collectors  and  excise 
officers,  who  were  neither  bound  by  oath,  nor 
enjoined  by  law,  to  make  seizures,  but  might 
do  so  or  not,  as  they  pleased.  Thus  in  Imley 
v.  Sand*  (1  Caines'  Rep.,  566),  decided  in 
February  Term,  1804,  the  defendant,  who  was 
collector  of  the  port  of  New  York,  in  seizing 
a  vessel,  with  a  very  valuable  cargo,  was  un- 
der no  legal  injunction  to  do  so,  and  would 
have  been  entitled  to  a  very  considerable  share 
of  the  proceeds  arising  from  confiscation.  In 
such  case  there  is  no  rigor  in  letting  an  officer 
act  at  his  peril,  and  in  putting  his  justification 
on  the  event.  But  when  persons  in  a  public 
capacity  act  upon  oath,  in  matters,  too,  which 
require  skill  and  experience,  and  in  which  men 
may  honestly  differ  in  opinion,  it  seems  cruel 
not  to  protect  them  when  they  conduct  them- 
selves with  integrity,  and  without  abusing 
their  authority,  or  manifesting  any  symptoms 
of  malice.  But  this  alone,  if  the  case  of 
Warne  v.  Varley  be  a  precedent,  affords  no 
justification.  Some  other  excuse,  then,  must 
be  found  for  the  plaintiff,  or  he  cannot  escape. 
Let  us,  then,  see  whether,  in  the  terms  of  the 
law,  an  ample  justification  will  not  be  found, 
and  such  an  one  as  the  Court  of  King's  Bench 
seemed  willing  to  admit  in  the  case  just  men- 
tioned. The  defendant  there  pleaded  that  he 
had  seized  the  leather  because,  "  in  his  judg- 
ment, the  same  was  not  well  dried."  But  the 
act  of  Parliament  had  not  given  him  authority 
to  seize,  w"hat,  in  his  judgment,  was  not  suf- 
ficiently dried,  but  only  generally  to  seize 
leather  of  that  description,  without  referring 
to  his  judgment  at  all.  If  it  had,  Lord  Ken- 
yon  would  not  have  held  him  liable.  "It 
seems  reasonable,"  says  he,  "that  if  these 
searchers  exercise  their  authority  bona  fide,  and 
only  seize  such  leather  as  in  their  judgment 
ought  to  be  examined,  they  should  be  pro- 
tected, but  the  act  of  Parliament  affords  them 
no  such  protection."  From  this  mode  of  ex- 
pression, as  well  as  from  the  reason  of  the  thing, 
it  is  clear  that  were  the  judgment  or  opinion 
of  the  officer  expressly  referred  to  by  law,  as 
the  rule  of  his  conduct,  he  cannot,  and  ought 
not,  to  be  answerable  for  an  upright  use  of  it, 
but  is  as  much  protected  by  a  clause  of  this 
kind  as  by  those  which  are  usually  introduced 
for  this  purpose.  This  reference  will  be  found 
throughout  the  law  under  which  Seaman  acted, 
and  must  have  been  made  to  prevent  his  being 
harassed  by  demands  of  this  nature.  Every- 
thing almost  which,  as  inspector-general, 
*he  is  to  do,  is  to  depend  on  his  judg-  [*316 
ment  or  opinion.  He  swears  "he  will  faith- 
fully and  impartially,  occording  to  the  best  of 
his  ability,  perform  his  duty,  without  any  will- 
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ful  omission,  neglect,  or  delay  whatever."  Is 
it  not  a  little  extraordinary,  that  when  the 
Legislature  exact  no  more  of  a  man  than  an 
exertion  of  his  best  abilities,  he  should  still  be 
responsible,  merely  because  another  may  have 
more  ability  or  capacity  than  himself  ? 

The  fourth  section  authorizes  him  to  remove 
without  the  city  all  such  beef  and  pork  as  shall 
appear  to  him  to  be  in  danger  of  spoiling,  &c. 
Will  it  be  said  that  he  would  also  be  liable  if 
he  should  bonafide  order  any  of  these  articles 
to  be  removed,  if  it  turned  out  that  they  were  in 
no  danger  of  spoiling  ?  Shall  it  be  his  duty  to 
remove  these  articles  ;  shall  he  swear  that  he 
will  perform  his  duty  ;  nay,  shall  he  be  liable 
to  a  heavy  penalty  for  neglect,  and  shall  his 
•own  opinion  be  made  the  only  criteron  of  the 
necessity  or  propriety,  and  shall  he  not  dare 
to  exercise  it  ?  So,  again,  in  the  same  section, 
he  is  to  order  beef  or  pork,  in  a  putrid  state,  to 
be  removed,  if  in  his  opinion  the  removal  be 
necessary.  Surely  it  would  be  a  satisfactory 
defense  to  an  action,  on  this  part  of  the  statute, 
to  say  that  the  removal  in  his  opinion  was 
necessary.  Why  vest  such  power  in  him,  as 
a  security  for  the  health  of  the  city,  if  he  be 
not  to  use  it  ?  If  too  latitudinary,  the  Legis- 
lature, and  not  he,  is  to  blame.  Again,  by  the 
first  section  he  may  remove  certain  provisions, 
if  in  his  judgment  it  be  proper:  The  eleventh 
section,  in  like  manner  (and  this  applies  more 
immediately  to  the  present  action),  declares  that 
the  barrels  in  which  beef  shall  be  repacked 
(which  must,  of  course,  be  judged  of  before 
they  can  be  inspected),  shall  in  the  opinion  of 
the  inspector-general  be  every  way  strong,  and 
tight  enough  to  prevent  the  pickle  from  leak- 
ing out.  Now,  if  this  be  an  action  for  not  in- 
specting the  beef,  and  it  can  be  no  other,  not- 
withstanding the  inaccuracy  of  the  return,  call- 
ing it  an  action  for  condemning  the  property, 
which  the  inspector  could  not  do,  who  can  say 
that  the  plaintiff  was  of  opinion  that  the  barrel 
was  as  tight  and  strong  as  it  ought  to  be  ?  If 
he  were  not,  it  was  his  duty,  however  incorrect 
the  opinion  may  have  been,  to  refuse  its  in- 
spection ;  for  it  must  be  an  incontrovertible 
position,  that  when  by  law  it  is  made  the  duty 
of  a  public  agent,  however  high  or  low  his 
station,  to  do  a  thing,  if  in  his  opinion  certain 
requisities  are  complied  with,  he  can  never  be 
317*]  liable  for  omitting  to  act  (which  it  *is 
attempted  to  make  him  here)  without  proving 
corruption,  malice,  or  some  misbehavior.  It 
does  not  appear  why  the  beef  was  refused.  It 
may  have  been  for  the  very  cause  just  men- 
tioned, which  would  be  a  complete  defense. 
But  if  the  inspector  proceeded  on  the  ground, 
as  it  would  seem  he  did,  of  the  barrel's  not  be- 
ing branded  with  the  name  of  the  person  who 
made  it,  he  was  also  justifiable.  The  sixteenth 
section  is  explicit  on  this  point,  and  it  is  ad- 
mitted no  such  brand  appeared.  An  offer  to 
brand  was  not  sufficient.  It  is  idle  to  say  that 
the  inspector-general  refused  to  let  it  be  done. 
He  had  no  control  over  the  cooper,  or  the  cask. 
The  defendant  might  have  taken  it  away,  and 
returned  it  properly  branded.  On  this  point 
the  justices  were  also  mistaken.  The  party,  to 
entitle  his  beef  to  inspection,  should  have  taken 
care  to  have  put  it  in  the  state  required  by  law. 
Until  that  was  done,  the  inspector  had  noth- 
ing to  do  with  it,  or  with  his  offers.  But  if 
CAINES'  REPS.  ,  2. 


the  cask  had  been  properly  branded,  the  in- 
spector had  a  right,  by  law,  if  he  thought 
proper  for  other  reasons,  to  refuse  its  inspection, 
and  this  is  the  ground  on  which  we  proceed. 
There  is  yet  another  distinction  between  this 
action  and  those  which  are  generally  brought 
against  public  officers.  The  latter  are  almost 
always  actions  for  some  tort,  such  as  seizing 
the  plaintiff's  property,  or  breaking  into  his 
house,  or  the  like  ;  whereas  this  is  an  attempt 
to  charge  him,  not  for  a  sin  of  commission,  but 
for  one  of  omission.  It  may  well  be  doubted 
whether  this  alone  would  not  justify  our  de- 
ciding it  on  principles  different  from  those 
which  have  heretofore  governed,  in  the  cases 
referred  to.  But  without  pursuing  this  inquiry, 
our  opinion  is,  that  an  officer,  acting  under  a 
commission  from  government,  who  is  enjoined 
by  law  to  the  performance  of  certain  things, 
if  in  his  judgment  or  opinion  the  requisities 
therein  mentioned  have  been  complied  with  ; 
and  inhibited,  under  the  like  exercise  of  his 
own  discretion,  from  doing  other  things  ;  who 
is  sworn  to  discharge  these  duties  to  the  best 
of  his  ability,  and  exposed  also  to  penalties,  as 
well  for  negligence  as  for  acting  where  he 
ought  not,  is  not  answerable  to  a  party,  who 
may  conceive  himself  aggrieved  for  an  omis- 
sion arising  from  mistake  or  mere  want  of 
skill,  if  there  be  no  bad  faith,  corruption, 
malice,  or  some  misbehavior,  or  abuse  of 
power.  Nothing  of  the  kind  appearing  here, 
the  judgment  must  be  reversed. 

Judgment  of  reversal. 

Cited  in— 9  Johns.,  424 ;  1  N.  Y.,  547 ;  38  N.  Y..  616 ; 
14  Barb.,  231 ;  3  Trans.  App.,  216 ;  7  How.  (U.  S.),  131. 


*!N  THE  MATTER  OF  FITZGERALD,  [*318 
an  Absent  Debtor. 

Absent  or  Concealed  Debtor  —  Transiently  icithin 
State  —  One  Adopting  Proceedings  Against 
must  be  Resident  —  Roving  Life  —  DomicU. 

A  person  who  has  been  merely  transiently  within 
the  State  cannot  be  proceeded  against  as  an  ab- 
sconding or  concealed  debtor,  and  to  authorize  pro- 
ceedings against  him  as  an  absent  debter,  the  credit- 
or who  adopts  them  must  be  a  resident  within  the 
State. 

If  a  debtor  do  not  actually  reside  within  this 
State,  though  he  lead  so  roving  a  life  as  to  render  it 
very  difficult  to  fix  on  his  domicile,  his  being  tran- 
siently here  will  not  make  him  a  resident  within  the. 
meaning  of  the  act  affording  relief  against  abscond- 
ing debtors. 


was  an  application  to  supersede  an  at- 
J-  tachment  issued  against  the  property  of 
Fitzgerald,  as  an  absconding  or  concealed 
debtor. 

The  principles  on  which  it  was  urged  are  so 
fully  detailed  in  the  opinion  of  the  court  that 
it  is  not  necessary  to  do  more  than  state  the 
judgment  of  the  court,  which  was  delivered  by 

LIVINGSTON,  J.  We  are  asked  for  this  supei-- 
sedeas  on  two  grounds  : 

First.  Because  Fitzgerald,  being  a  non-resi- 
dent, was  not  liable,  although  transiently 
within  the  State  at  the  time,  to  have  his  prop- 
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erty  attached  as  an  absconding  or  concealed 
debtor,  but  ought  to  have  been  proceeded 
against  as  an  absent  debtor. 

Second.  Because  the  creditor,  who  obtained 
the  attachment,  being  also  resident  abroad, 
had  no  right  to  this  remedy  against  Fitzgerald, 
if  the  latter  be  regarded  as  an  absent  debtor. 
We  think  both  these  objections  are  well 
taken. 

The  act  throughout  contemplates  two  classes 
of  debtors,  those  who  reside  within,  and  those 
who  are  absent  from  the  State.  Against  the 
first  the  proceedings  are  more  summary,  as 
they  ought  to  be,  and  trustees  are  appointed 
in  three  months,  while  no  such  appointment, 
as  it  respects  the  latter,  can  take  place  in  less 
than  a  year. 

The  oaths,  on  which  the  attachments  are  pb- 
fained,  also  differ.  Against  an  absconding 
debtor  the  party  swears,  among  other  things, 
that  his  debtor  has  departed  the  State,  with 
intent  to  defraud  his  creditors  of  their  just 
dues.  Now,  this  allegation  could  hardly  be 
made  with  respect  to  a  person  residing  abroad, 
and  who  had  left  the  State  with  a  view  of  re- 
turning to  his  family. 

The  notice  also  given  to  the  absconding 
debtor  contemplates  his  being  a  resident.  He 
is  directed  to  return  and  pay  his  debts.  This 
would  be  a  singular  request  to  make  of  a  man 
who  resided  permanently  abroad. 

One  of  the  ways,  too,  in  which  the  attach- 
ment against  an  absconding  debtor  is  to  be 
superseded,  shows  that  he  must  be  a  resident. 
For  part  of  the  condition  of  the  bond,  which 
is  required  of  him,  by  the  seventh  section  of 
the  law,  is,  that  he  shall  prove  himself  a  resi- 
dent within  this  State.  This  can  hardly  mean 
a  residence  of  a  temporary  nature,  but  one 
permanent  and  fixed. 

319*]  *Independently  of  these  distinc- 
tions, which  are  to  be  found  in  the  act  itself, 
it  would  be  rigorous  and  unjust  to  expose  the 
property  of  an  absent  debtor  to  so  serious  a 
process,  merely  because  he  may  have  con- 
cealed himself  for  a  few  days,  to"  avoid  being 
arrested  when  in  a  foreign  county,  where, 
from  his  situation,  it  must  be  extremely  diffi- 
cult to  obtain  bail.  There  is  certainly  more 
impropriety  in  a  resident  debtor  shutting  him- 
self up  to  avoid  his  creditors,  and  the  ordinary 
process  of  law,  -than  there  would  be  in  a 
stranger's  pursuing  the  same  course. 

We  also  think  that  an  absent  creditor,  such 
as  Gal  way  is,  cannot  proceed,  by  an  attach- 
ment, against  the  estate  of  his  absent  debtor. 
The  23d  section  confines  this  remedy  to  the  es- 
tates of  debtors,  who  reside  out  of  the  State, 
and  are  indebted  within  it.  By  this  mode  of 
expression,  we  understand  that  the  debt  must 
be  due  to  a  person  residing  within  the  State, 
and  not  a  stranger  who  may  be  here  tran- 
siently. It  is  very  well  to  give  our  own  citizens 
a  remedy  over  the  property  of  their  absent 
debtors,  but  it  would  be  harsh  and  impolitic  to 
extend  this  remedy  to  strangers,  who  might 
pursue  the  property  here,  for  the  sole  purpose 
of  seizing  it,  ana  by  this  means  drive  its 
owners  to  a  settlement  on  very  unequal  terms, 
or  compel  him  to  litigate  in  a  distant  forum, 
when  perhaps  both  the  parties,  residing  near 
each  other,  ought  possibly  to  be  left  to  apply 
to  the  tribunals  of  their  own  country.  For 
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these  reasons  the  attachment  must  be  super- 
seded. 

There  is  some  controversy  as  to  the  place  of 
Fitzgerald's  residence.  It  appears  that  he  is  a 
subject  of  Great  Britain,  and  that  he  has  been 
latterly  trading  in  several  of  the  West  India 
islands,  and  has  never  been  in  this  country 
until  a  short  time  before  the  attachment,  lie 
came  here  on  a  commercial  adventure,  with- 
out any  idea  of  settling  among  vis,  or  of  not 
returning  as  soon  as  his  business  was  settled. 
This  is  enough  to  satisfy  us  he  isanon-n-i- 
dent.  If  he  led  so  roving  a  life  abroad  as  to 
render  it  difficult  to  fix  on  his  domicile,  it  will 
not  make  him  a  resident  of  this  State.  He 
still  remains  an  absent  debtor,  the  animus 
revertendi  having  never  been  laid  aside. 

KENT,  C h.  J.  and  SPENCER,  J.,  gave  no 
opinion,  not  having  heard  the  argument. 

Supersedeas  awarded. 

Overruled— 5  Cow.,  293 ;  23  N.  Y.,  179 ;  2  Barb.,  437 ; 

3  How.  Pr.,  209. 

Cited  in— 16  Johns.,  14;  6  Cow.,  606;  2  Wend.,  299; 

4  Wend.,  604;   19  Wend.,  13;  23  N.  Y.,  179;  4  Lans.. 
161 ;  4  Barb.,  521 ;  16  How.  Pr.,  85 ;  8  Abb.  Pr.,  94 ;  2 
Rob.,  703 ;  3  Pet.  Adm.,  443. 


*MUNRO  v.  ALAIRE.        [*32O 

1.  Submission  to  Arbitrators — Form  of — Imper- 
fections Cured  by  Rejoinder — What  may  be 
(Submitted — Geueral  Submissions.  2.  Award 
— Statements  in — When  Good — When  Bad — 
Objections — Mutual  Recital  in  Deed — Estoppel. 
3.  Penal  Bond — Assignment  of  Breaches — 
Omission — Demurrer.  4.  Venire  tarn  Quam 
— Assessment  of  Damages — Time. 

1.  If  a  submission  be  "  so  that  the  award  be  made 
in  writing,  ready  to  be  delivered,"  it  need  not  be 
stated  in  todidem  verbis,   if  circumstances  from 
whence  it  must  necessarily  be  inferred  that  it  was 
in  writing,  be  averred.     Therefore,  alleging-  it  to 
have  been  in  "form  following,"  when  it  contains  a 
reference  to  its  date,  and  stating  in  an  averment 
"  after  the  date  thereof,"  and  a  rejoinder  specifying 
a  fact  "  before  the  date  of  the  award,"  are  sufficient 
circumstances  to  show  the  award  was  in  writing, 
and  the  imperfection,  if  any,  in  stating  the  award, 
is  cured  by  the  rejoinder. 

2.  An  allegation  that  an  award  was  made,  neces- 
sarily implies  it  was  ready  to  be  delivered. 

3.  Though  an  award  mention  a  thing  by  a  differ- 
ent name  than  that  by  which  it  is  described  in  the 
submission,  it  is  not  on  that  account  an  award  on  a 
matter  out  of  the  submission,  if  it  appear  by  the 
award  that  it  is  the  same  thing  mentioned  in  the 
submission,  and,  in  such  case,  if  the  breach  be  as- 
signed, on  that  very  thing,  by  the  name  given  to  it 
in  the  award,  it  need  not  be  averred  that  the  thing 
mentioned  in  the  award  and  that  described  in  the 
submission  arc  one  and  the  same  thing. 

4.  A  submission  may  be  of  matters  concerning  the 
realty. 

5.  Divers  other  matters  in  a  submission  extend  to 
real  as  well  as  personal  concerns. 

6.  An  award  directing  an  exchange  of  hinds  is 
good. 

7.  A  submission  of   "divers   other   matters"  is 
equivalent  to  a  general  submission  of  all  questions 
and  controversies  between  the  parties,  and,  under 
it,  general  releases  may  be  awarded. 

8.  If  a  special  matter  be  submitted,  and  a  general 
release;  awarded,  it  inures  only  to  the  matter  sub- 
mitted. 

9.  An  award,  to  be  mutual,  need  not  be  equal. 


NOTE.— Award. 

See  Purdy  v.  Delavan,  1  Cai.,  303,  note. 
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10.  It  is  no  objection  to  an  award  ordering  gen- 
eral releases  that  one  party  is  directed  to  perform 
his  part  before  the  other  releases,  especially  when 
the  party,  to  whom  the  general  release  is  ordered  to 
be  first  given,  is  directed  to  do  certain  acts  not  de- 
pendent on  the  releases. 

11.  On  a  penal  bond  within  the  statute  for  the 
.amendment  of  the  law,  the  plaintiff  must  assign  all 
the  breaches  he  means  to  go  for,  the  act  being  com- 
pulsory, and  may  assign  them  either  in  the  declara- 
tion, or  when  he  replies,  and  in  assigning  his  several 
breaches  he  need  not  say  "  and  for  further  breach 
according  to  the  statute,"  ut  semb. ;  but  if  neces- 
sary, advantage  of  the  omission  can  be  taken  only 
on  special  demurrer. 

13.  After  a  plea  of  no  award,  a  rejoinder  confess- 
ing and  avoiding  the  award  is  a  departure. 

13.  A  recital  in  a  deed,  anterior  to  a  submission  to 
arbitration,  cannot  be  pleaded  as  an  estoppel  to  a 
subsequent  award. 

14.  On  a  venire  tarn  quam,  the  plaintiff  has  it  in  his 
election  to  assess  contingent  damages  on  the  trial 
In  fact,  before  arguing  the  demurrer,  or  argue  the 
demurrer  first  and  assess  his  damages  afterwards. 

Citations— Garth.,  159 ;  3  Mod.,  333 ;  3  Ld.  Raym., 
106 ;  Garth.,  541 :  1  Ld.  Raym.,  114 ;  8  Rep.,  154,  b ;  1 
Salk.,  74;  2  Mod.,  309;  2  Bl.  Rep.,  1117;  Bunb.,  250; 
1  Ld.  Raym.,  116;  1  Ld.  Raym.,  246;  Kyd,  148,  149; 
Cowp.,  357 ;  2  Wils.,  378 ;  5  D.  &  E.,  538,  540 ;  10  Mod., 
227;  2  Burr.,  772;  3  Wik,  380;  1  Bos.  &  P.,  640;  3 
East,  484 ;  10  Rep.,  94,  a ;  Cro.  Car.,  176 ;  1  Roll.  Hep., 
112. 


0 


N  demurrer. 


The  plaintiff  declared  in  debt  on  a  bond, 
the  condition  of  which,  as  set  out  on  the  oyer, 
stated  "  that  sundry  controversies  subsisted 
between  the  plaintiff  and  the  defendant,  and 
Callicia  Alaire,  touching  the,  division  fences 
between  their  farms,  at  Mamaroneck,  and  sun- 
dry roads  and  paths  claimed  by  each  party, 
and  divers  other  matters,  and  that  being  de- 
sirous of  terminating  the  said  controversies 
equitably,  they  had  submitted  to  the  award  of 
Jonathan  Ward  and  Samuel  Youngs,  as  arbi- 
trators, touching  the  premises,  so  that  it  be 
made,  in  writing,  ready  to  be  delivered  on  or 
before  the  15th  day  of  October  instant." 

To  this  the  defendant  pleaded,  1.  Non  est 
factum;  and  2.  Nul  agard.  On  the  first,  issue 
was  joined,  and  a  venire  facias  tarn  quam  sued 
out,  on  which  the  jury  found  for  the  plaintiff 
on  the  first  plea,  and  assessed  contingent  dam- 
ages, to  the  amount  of  $600  for  the  breaches 
subsequently  mentioned.  Upon  which  point 
a  short  case  was  annexed  to  the  demurrer 
book. 

To  the  second  plea  the  plaintiff  replied,  set- 
ting forth  an  award  directing :  1.  All  suits 
between  the  parties  to  cease,  and  be  no  further 
prosecuted,  and  that  each  should  pay  his  own 
costs.  2.  That  the  defendant  and  Callicia 
should,  on  or  before  the  1st  day  of  November 
then  next,  convey  unto  the  plaintiff,  in  fee,  a 
certain  piece  of  salt  meadow,  in  Mamaroneck, 
commonly  called  Peter  Alaire's  Road  to  his 
Salt  Meadow,  and  deliver  the  deed,  on  or  be- 
fore the  said  1st  day  of  November.  3.  That 
the  plaintiff  should,  on  or  before  that  day, 
convey,  in  fee,  to  the  defendant  and  Callicia, 
a  certain  piece  of  salt  meadow  and  upland, 
situate  at  Mamaroneck,  being  two  rods  wide 
(describing  it  by  metes  and  bounds),  reserving 
to  himself  and  his  heirs,  at  all  times,  a  right  to 
pass  and  repass,  across  and  upon,  the  salt 
meadow  and  upland,  and  every  part  thereof, 
with  horses,  cattle,  &c.,  and  should  deliver  the 
deed  for  the  same  on  or  before  the  said  first  day 
of  November,  paying  at  the  same  time  to  them, 
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or  one  of  them,  the  sum  of  twenty  dollars. 

4.  That  the  plaintiff  should,  on  or  before  the 
15th  of  April  then  next,  erect,  and   forever 
keep  up  "a  sufficient  fence,  therein  described. 

5.  That  the  defendant  and  Callicia  should,  on 
or  before  said  15th  day  of  April,  erect  and 
forever    *keep  up  a  sufficient  fence  [*321 
specified  in  the  award,  and  that  the  parties 
should,   within  twenty-two  days    thereafter, 
mutually  exchange,  by  deed,  two  pieces,  of 
ground,  of  one  and  two  square  rods,  divided 
by  the  said  fences,  the  said  plaintiff  reserving 
a  right  and  privilege  to  pond  and  drown  the 
sedges  growing  on  part  of  the  land  so  to  be 
exchanged.     6.  That  the  plaintiff  was  seized 
in  fee  of,  and  should  hold,  a  certain  road  by, 
through,  and  upon  the  farm,  formerly  of  the 
defendant,  and  now  of  the  plaintiff,  as  therein 
described,   for  the  exclusive  benefit  of    the 
plaintiff  and  the  defendant  and  Callicia,  to  be 
open  at  the  end  adjoining  the  turnpike.     7. 
That  the  plaintiff  should  have  full  right  to  re- 
pair the  said  road,  and  to  keep  it  in  repair  in 
such  manner  as  should  be  most  expedient,  and 
that  the  defendant  should  not  interfere  therein, 
and  that  all  swing  gates  erected  thereon  should 
not  swing  into  the  road  but  into  the  lots. 
8.     That  the  water  fence  should  be  maintained 
by  them    jointly,   and    that    the  parties   re- 
spectively should  maintain    certain   division 
fences.     9.  That  the  defendant  and  Callicia 
should,    on  or   before  the    1st  of  November 
aforesaid,  execute  a  general  release  of  all  de- 
mands, &c.,  to  the  date  of  the  submission,  and 
that,  so  soon  as  the  defendant  and  Callicia  had 
complied  with  the  award,  the  plaintiff  should 
execute  a  like  release.      The  plaintiff  then 
avered  that,  on  his  part,  all  actions  had  ceased  ; 
that  he  had  offered  to  execute  the  deed,  and 
pay  the  twenty  dpllars  directed,  and  to  ex- 
change, and  was  still  ready  so  to  do,  &c.,  and 
after  protesting  that  the  defendant  had  not,  in 
anything,  kept  the  award,  assigned  as  breaches 
the  not  granting  the  deed  for  the  salt  meadow, 
and  the  not  executing  the  release  of  all  de- 
mands.     The  defendant    rejoined    that    the 
plaintiff  ought  not  to  be  permitted  to  say  that 
the  defendant  did  not  convey,  &c. ,  nor  release, 
because,  by  a  certain  deed  of  the  16th  May, 
1801,  reciting  that  each  party  was  respectively 
seized  of  certain  land  therein  mentioned,  and 
was  there  to  appertaining,  respecting  which 
there  were  controversies,  for  putting  an  end 
to  which  the  plaintiff  granted  to  the  defendant 
a  certain  way,  and   that  the  defendant  was 
thereof  seized  in  fee  ;  and  then  avered  that  the 
piece  of  salt  meadow,  called   Peter  Alaire's 
Road  to  his  Salt  Meadow,  and  described  in  the 
breach  first  assigned,  is  one  of  the  ways  in  the 
said  deed,  in  which  the  plaintiff  and  defend- 
ant   are    therein  alleged  to    be    respectively 
seized. 

General  demurrer,  inde,  and  joinder. 

Mr.  Emott,  in  support  of  the  demurrer.  The 
rejoinder  is  *clearly  a  departure.  The  [*322 
questions,  therefore,  will  be  on  the  replication. 
It  is  necessary,  therefore,  to  consider  whether 
the  award  be  void,  and  if  not,  whether  the  repli- 
cation is  good.  It  is  immaterial  to  discuss  the 
validity  of  the  award  in  all  its  provisions  ;  if 
it  be  so  in  some  it  is  sufficient,  provided  we  can 
show  certainty  and  mutuality,  though  it  may 
be  bad  in  others.  (Fox  v.  Smith.  2  Wils.,  26?  ; 
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Addison  v.  Gray,  Ibid..  293.)  Releases  and 
conveyances  were  ordered  in  these  cases,  and 
no  objection  taken.  The  award,  I  hru,  is  good 
in  those  parts,  and  as  it  is  on  them  that  we 
have  assigned  the  breaches,  we  are  entitled  to 
judgment,  though  the  arbitrators  may  have 
gone  beyond  their  authority  in  ordering  the 
road.  If  the  breaches  be  well  laid,  still  it  may 
be  made  a  question  whether  double  breaches 
can  be  well  assigned.  This  will  turn  upon 
whether  arbitration  bonds  are  within  the  stat- 
ute. Whatever  may  have  been  the  ancient 
determination  on  this  point,  modern  decisions 
allow  of  double  assignments.  (Fox  v.  Smith, 
2  Wils.,  267.)  If  this  be  allowable  in  West- 
minster Hall  it  is  certainlv  so  here.  The  En- 
glish statute  is  (8  &  9  W.  III.  ch.  11),  "  that  in 
all  actions,  upon  any  bond,  or  on  any  penal 
sum,  for  nonperformance  of  any  covenants  or 
agreements,  in  any  indenture,  &c.,  the  plaint- 
iff may  assign  as  many  breaches  as  he  shall 
think  fit. "  Our  law  is  greatly  broader.  It  says 
(1  Rev.  Laws,  349)  that  "in  all  actions  upon 
any  bond,  other  than  for  the  payment  of  money, 
the  plaintiff  may  do  the  same. "  It  gives  the  right 
wherever  the  bond  is  not  for  the  payment  of 
money  alone.  But  if  this  be  not  so,  and  the 
replication  be  faulty  on  that  account,  the  de- 
fendant ought  to  have  shown  it  as  a  cause  of 
special  demurrer.  The  awarding  of  general 
releases  may  be  relied  on  as  proving  that  the 
arbitrators  exceeded  their  authority.  The 
submission  is  not  only  with  respect  to  the 
road  and  fences,  but  of  divers  and  other  mat- 
ters." Allowing,  however,  that  it  is  so,  the 
other  side  ought  to  have,  made  it  appear.  The 
award  is  "of  and  upon  the  premises,"  and  in 
such  cases  it  is  laid  down  to  be  a  stated  rule 
that  if  the  words  used  in  them  be,  in  their  nat- 
ure, more  comprehensive  than  the  submis- 
sion, yet  it  shall  be  intended  that  there  was  no 
other  matter  between  the  parties  to  lay  hold  on 
than  that  which  was  submitted,  if  the  con- 
trary be  not  shown.  (KnigJit  v.  Burton,  6  Mod. , 
232*;  Arnote  v.  Bream,  Ibid.,  244;  Bett  v.  Oipps, 
2  Ld.  Raym.,  1141 ;  Hooper  v.  Pierce,  12  Mod., 
116  ;  Lee  v.  Elkins,  Ibid.,  585  ;  BanfiU  v.  Lee  & 
Jeffray,  8  D.  &  E.,  571.)  The  doctrine  is 
323*]  *fully  stated  in  Hill  v.  Thorn  (2  Mod., 
309).  "  If  there  be  a  submission  of  a  particu- 
lar difference,  and  there  are  other  things  in 
controversy,  if  in  such  a  case  a  general  release 
is  awarded,  it  is  ill,  and  it  must  be  shown  on 
the  other  side,  to  avoid  the  award  for  that 
cause. "  It  may  be  argued  against  us  that  the 
award  does  not  appear  to  have  been  in  writing. 
But  wherever  circumstances  are  so  set  out  as 
to  show  a  particular  fact  must  have  necessarily 
taken  place,  it  is  not  necessary  to  state  that 
fact  in  express  terms.  Therefore,  if  an  award 
be  made,  the  plaintiff  need  not  state  it  was 
ready  to  be  delivered.  (Reusby  v.  Manning, 
Garth.,  159.)  Here  the  award  is  said  to  have 
been  "in  manner  and  form  following,"  and 
the  plaintiff  alleges  that  he  did,  "after  the 
date  of  the  award,  and  before  the  time  limited 
therein."  &c.  If  it  had  a  date,  and  contained 
a  limited  time,  it  must  have  been  in  writing, 
and  being  but  matter  of  circumstance,  is 
cured  by  the  defendant's  confessing  and  avoid- 
ing the  award  in  his  rejoinder.  (Aylet  v. 
Williams,  3  Lev.,  193;  Mallet  v.  Mattel,  Cro. 
Eliz.,  708  ;  Com.  Dig.,  tit.  Pleader,  C.,  85,  E., 
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87.)  The  defendant  "says"  on  or  before  the 
first  "day  of  November,  ensuing  the  date  of 
the  said  award,"  and  goes  on  to  set  forth  what 
he  relies  on  as  an  estoppel.  From  the  case 
accompanying  the  demurrer  book,  it  appears 
that  the  defendant  denies  our  right  to  sue  out 
the  venire  tarn  quam,  and  insists  we  should 
first  have  argued  the  demurrer.  But  whenever 
the  plaintiff  is  placed,  by  the  defendant,  in 
such  a  situation  as  to  have  an  issue  in  law,  and 
an  issue  in  fact,  depending  at  one  and  the  same 
time,  he  .may  at  his  election  try  either  the  one 
or  the  other  first.  (Cooke  v.  Sayer,  2  Burr., 
753;  Dubberlyv.  Page,  2  D.  &  E.,  394.)  It 
may  perhaps  be  more  advisable  to  argue  the 
demurrer  first,  but  on  that  the  plaintiff  has  a 
right  to  determine.  In  5*Wentw.  PI..  17,  36, 
there  is  a  precedent  fully  in  point. 

Messrs.  Woods  and  Benson,  contra.  Though 
the  objection  as  to  the  award  not  being  stated 
to  be  in  writing,  may  he  more  a  formal  than  a 
substantial  objection,  still  it  is  a  good  one. 
(Jenkinson  v;  AUenson,  3Keb.,  556  ;  Henderson 
v.  Williamson,  1  Stra.,  116  ;  Sallows  v.  Girling, 
Cro.  Jac.,  277;  Com.  Dig.,  tit.  Arbitrament.) 
The  mere  reading  of  the  submission  shows 
that  the  arbitrators  have  exceeded  their  author- 
ity. Controversies  respecting  roads  and  fences 
were  the  only  matters  submitted.  They,  how- 
ever, proceed  to  award  general  releases.  It 
is  attempted  to  justify  this  by  the  words 
"divers  other  matters ;"  but  the  generality  of 
these  terms  must  be  restrained  to  the  things 
specified  in  the  submission.  They  refer  to 
the  ^matters  in  dispute,  and  are  thus  [*324 
expounded  in  all  other  cases,  upon  principles 
of  legal  construction.  (2  Roll.  Abr.,  409,  pi. 
3  ;  Digges's  case,  1  And.,  64 ;  Cole  v.  Knight,  3 
Mod.,  377.)  So,  general  releases,  on  a  special 
submission,  are  construed  to  relate  only  to  the 
matter  in  arbitration.  (Pickering  v.  Watson,  2 
Black.  Rep.,  1117.)  There  was  no  right  to 
determine  anything  respecting  the  meadow, 
and  it  is  not  averred  that  the  meadow  was  a 
road.  Wherever  an  award  varies  from  the 
submission,  in  describing  the  subject  of  the 
arbitration,  it  is  bad,  unless  it  be  described  by 
two  names,  and  then  it  must  aver  they  are  one 
and  the  same.  (Withers  v.  Drew,  Cro.  Eliz., 
676.)  The  submission  was  about  an  inclosure 
between  Barton  Down  and  North  Down,  the 
arbitrament  was  of  an  inclosure  betwixt  the 
defendant's  down  and  the  down  of  J.  S.,  and 
there  was  no  averment  that  they  were  all  one. 
In  consequence  of  which,  as  the  breach  was 
alleged  in  that  point,  it  was  held  the  plaintiff 
could  not  have  judgment.  The  assignment, 
therefore,  of  the  plaintiff,  is  on  a  vitious  part 
of  the  award,  and  not  to  be  supported  on  his 
own  doctrine.  (Fox  v.  Smith,  2  Wils.,  267; 
System  of  Pleading,  105.)  It  may  be  ques- 
tioned how  far  even  an  averment  would  have 
cured  the  fault.  Where  an  award  is  on  the 
face  of  it  beyond  the  submission,  an  averment 
will  not  help.  (Bacon  v.  Dubarry,  1  Ld. 
Raym.,  246.)  It  is  impossible  the  salt  meadow 
could  have  been  in  dispute.  The  rejoinder 
shows  it  was  before  settled,  and  the  demurrer 
admits  it.  There  is  also  a  want  of  mutuality. 
The  releases  of  the  meadows  are  ordered,  on 
the  one  side  with  a  reservation  of  a  right  of 
way,  and  on  the  other  to  be  made  absolutely. 
If  the  award  should  be  good,  still  the  assign- 
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ments  are  bad.  After  one  breach  set  forth, 
the  record  should  have  stated  "and  for  further 
breach  sccording  to  the  statute,"  &c.  (Hardy 
v.  Bern,  cited  in  Roles  v.  Rosewett,  5  D.  &  E., 
541.)  This  is  necessary,  because  the  statute 
(1  Rev.  Laws,  349)  is  compulsory,  and  the 
plaintiff  cannot  elect  to  proceed  at  common 
law.  The  indenture  in  the  rejoinder  is  well 
pleaded,  and  the  recital  alone  an  estoppel. 
(SheUyv.  Wright, Wi\\es, 13.)  The  action  ought 
to  have  been  covenant,  if  damages  for  the 
breaches  were  to  have  been  recovered.  The 
declaration  is  in  debt  on  the  bond,  and  ought 
to  have  been  for  the  penalty.  The  assignment 
of  breaches  in  the  replication  is  incongruous 
to  the  nature  of  the  suit  brought.  It  is  clear 
the  trial  for  the  assessment  of  damages  ought 
not  to  take  place  till  after  judgment  on  the 
demurrer,  becaxise,  if  it  be  determined  that 
the  award  is  bad, no  damages  can  have  accrued. 
325*J  *Mr.  Hanson, in  reply.  This  mode  of 
declaring  on  the  bond,  and  assigning  breaches 
in  the  replication  has  been  uniformly  pursued. 
(Goodwin  v.  Crowle,  Cowp.,  357  ;  Roles  v.  Rose- 
well,  5  D.  &  E.,  538  >  Drage  v.  Brand,  2  Wils., 
377.)  It  is  not  necessary  to  the  mutuality  of 
an  award  that  it  should  be  equivalent  in  value. 
Justice  may  require  that  one  party  should  re- 
ceive more  than  the  other.  Independent  of 
the  authorities  cited  in  support  of  the  present 
form  of  action  and  replication,  the  spirit  of 
the  act  (1  Rev.  Laws,  346),  "for  the  amend- 
ment of  the  law,  and  the  better  advancement 
of  justice,"  require  that  such  should  be  the 
mode  of  proceeding.  The  statute  was  framed 
to  prevent  the  necessity  of  driving  a  defend- 
ant into  equity,  where  judgment  had  passed 
against  him  for  a  penalty  of  a  bond,  when 
only  a  trifling  damage  had  been  sustained  by 
the  breach  of  it.  It  may,  perhaps,  therefore, 
be  said,  the  statute  is  compulsory,  and  this 
the  only  legal  method  that  could  have  been 
adopted.  If  so,  the  trying  the  issue  before 
arguing  the  demurrer,  was  a  matter  of  election 
in  the  plaintiff.  Should  the  cause  go  against 
him  he  pays  costs.  If  otherwise,  he  gains 
time  by  having  the  assessment  ready  made,  in 
case  the  determination  of  the  court  should  be 
in  his  favor. 

KENT,  Gh.  J.,  delivered  the  opinion  of  the 
court: 

Upon  the  record  now  before  the  court,  the 
material  questions  that  are  raised  respect  the 
replication.  The  counsel  for  the  defendant 
contend  it  is  bad  :  1.  Because  there  was  no 
averment  that  the  award  was  in  writing,  or 
ready  to  be  delivered.  2.  Because  the  award 
set  forth  orders  matters  to  be  done  that  were 
not  in  the  submission.  3.  Because  the  award 
is  not  mutual,  as  the  plaintiff's  deed  was  to 
contain  a  reservation,  and  as  his  general  release 
was  not  to  be  made  till  the  defendant  had  per- 
formed the  award  on  his  part.  4.  Because  the 
assignment  of  breaches  was  void,  inasmuch  as 
part  of  the  matter  assigned  was  void  ;  and  that 
only  one  breach  ought  to  have  been  assigned, 
and  that  should  have  been  in  the  declaration. 
The  first  objection  is  without  foundation. 
The  award  is  stated  to  be  "in  the  form  follow- 
ing," and  in  the  body  of  it,  as  set  forth,  there 
is  a  reference  to  the  date  of  it.  It  must,  there- 
fore, be  intended  to  be  in  writing,  as  the  cir- 
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cumstances  which  are  averred  necessarily^ 
imply  it  ;  and  it  appears  from  the  case  of 
Reusby^  Manning  (Carth.,  159  ;  3  Mod.,  333), 
that  an  award  may  so  be  intended,  although 
the  fact  be  not  specially  stated.  It  may  fur- 
ther be  added,  that  the  replication  is,  in  this 
respect,  agreeable  to  an  approved  precedent 
in  3  Ld.  Raym.,  106.  But  if  *this  [*326- 
omission  was  to  be  deemed  an  imperfection  in 
pleading,  it  would  be  cured  by  the  defendant's 
rejoining  over,  and  thereby  admitting  an 
award  in  form.  (Com.  Dig.,  tit.  Pleader,  C.r 
85.)  Nor  was  it  requisite  to  aver  that  the 
award  was  ready  to  be  delivered.  This  is  also- 
intended,  and  is  implied  in  the  allegation  that 
it  is  made.  If  the  fact  were  otherwise,  it 
would  be  incumbent  on  the  defendant  to  show 
specially  that  the  award  was  not  ready.1 
(Bradsey  v.  Clyston,  Cro.  Car.,  541  ;  Carth., 
ubi  sup.;  Marks  v.  Harriot,  1  Ld.  Rayrf., 
114.) 

The  next  question  is  of  more  importance, 
and  relates  to  the  merits  of  the  defense.  The 
submission  was  of  sundry  controversies,  touch- 
ing the  division  fences  between  the  farms  of 
the  parties,  and  touching  sundry  roads  and 
paths,  claimed  by  each,  and  touching  sundry 
other  matters.  The  award,  among  other 
things,  orders  the  defendant  to  convey  to  the 
plaintiff  a  certain  piece  of  salt  meadow  ;  but 
it  is  described  as  known  by  the  name  of  Peter 
Alaire's  road,  and  that  it  runs  through  the 
land  and  meadow  of  the  plaintiff,  and  contains 
sixty-six  square  rods.  It  is  apparent,  then, 
that  the  meadow  here  mentioned  must  be  one 
of  the  roads,  or  paths,  referred  to  in  the  bonda 
of  submission,  as  it  has  the  name  and  quality 
of  a  road  or  path  ;  and  although  the  release  of 
it  concerns  the  realty,  and  transfer  land,  yet 
that  was  the  very  matter  submitted.  A  con- 
troversy concerning  a  road  or  path  may,  per- 
haps, in  strict  technical  language,  relate  only 
to  an  incorporeal  hereditament,  or  right  of 
way,  but  in  common  parlance  it  will  equally 
refer  to  a  claim  to  the  soil.  In  arbitration 
bonds,  which  are  to  be  liberally  expounded, 
and,  as  in  the  present  case,  refer  to  divers 
other  matters  not  named,  it  would  be  consid- 
ering the  words  too  curiously  to  confine  them 
to  the  first  construction.  The  parties  were 
also,  by  the  award,  to  exchange  with  each 
other  small  strips  of  land  of  one  and  two  rods 
square.  These  strips  must  be  viewed  as  con- 
nected with  the  subject  of  the  division  fences, 
and  to  have  been  part  of  that  controversy,  as 
the  award  states  that  they  arose  on  the  settle- 
ment of  the  division  fence.  We  do  not  per- 
ceive anything  in  the  award  that  may  not  be 
included,  even  in  the  subject  matters  of  the 
controversy  specially  submitted,  except  it  be 
that  part  o"f  the  award  which  directs  general 
releases.  But  the  submission  is  "touching 
divers  other  matters,"  as  well  as  those  particu- 
larly mentioned.  The  words  used  are  opera- 
tive and  equivalent  to  a  general  submission  of 
all  questions  and  controversies  between  the 
parties.  They  are  used  as  forming  an  inde- 

1.  Or  it  appear  by  the  replication  to  the  plea  of 
nul  agard.  As  where  the  plaintiff  in  his  reply 
stated  that  the  award  was  ready  to  be  delivered  to 
him.  Pratt  v.  Hackett,  6  Johns.  Rep. ,  14.  To  con- 
stitute it  an  award,  it  must  be  signed  by  all  the  ar- 
bitrators, though  they  act  under  a  parol  submission . 
Green  v.  Miller,  lb.,  39. 
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327*]  pendent  *part  of  the  submission,  and 
it  is  impossible  not  to  perceive  that  the  parties 
intended  by  them  to  embrace  differ  At  and 
more  general  matter  than  that  which  had  al- 
ready been  specified.  Questions  concerning 
real  property  may  be  submitted  without  being 
specifically  named.  A  submission  of  all  de- 
mands includes  questions  concerning  real  as 
•well  as  personal  property.  (Marks  v.  Marriot, 
1  Ld.  Raym.,  114.)  The  law  does  not  now 
require  a  specific  submission  as  to  one  kind  of 
property  more  than  as  to  the  other.  The  rule, 
in  an  analogous  9ase,  in  the  construction  of 
deeds,  is,  that  if  a  general  clause  be  followed 
by  special  words  which  accord  with  the  gen- 
eral clause,  the  deed  shall  be  construed  accord- 
ing to  the  special  matter  ;  but  that  if  a  deed 
contain  special  words,  and  conclude  with  gen- 
eral words,  the  general  as  well  as  the  special 
words  shall  stand,  for  generalis  clausula  non 
porrigitur  ad  ea  quce  antea  specialUer  sunt  com- 
prehensa.  (Edward  Altham's  case,  8  Rep. ,  154, 
b.)  But  if  the  submission  was  not  to  be  con- 
strued beyond  the  special  matter,  yet  the  re- 
lease, though  general  in  terms,  would  be  held 
to  inure  only  to  the  matter  submitted,  and  as 
no  other  differences  between  the  parties  have 
been  shown,  no  other  are  to  be  intended. 
{Simon  v.  Gavil,  1  Salk.,  74;  Hill  v.  Thorn,  2 
Mod.,  309;  Pickering  v.  Watson,  2  Bl.  Rep., 
1117;  Keen  v.  Goodwin,  Bunb.,250  ;  Stephens  v. 
Mathews,  cited  Ld.  Raym.,  116.)  So  that, 
even  in  this  view  of  the  question,  the  award 
is  good.1 

Another  objection  to  the  award  is,  that  it 
wants  mutuality.  It  is  not  requisite  that  the 
same  acts,  in  the  same  unqualified  manner, 
should  be  awarded  on  each  side  to  render  the 
award  mutual.2  The  reservation,  in  the  plaint- 
iff's deed  to  the  defendant,  might  have  been 
the  ground  of  one  of  the  questions  contro- 
verted, and  it  may  have  been  proved  to  the 
satisfaction  of  the  arbitrators  (and  so  we  are 
to  intend)  that  the  plaintiff  had  a  valid  claim 
to  the  right  of  way  so  reserved.  If  an  award 
puts  a  final  end  to  the  controversy,  and  awards 
mutual  releases,  there  is  no  ground  for  the 
objection  that  it  is  not  mutual.  (Bacon  v.  Du- 
barry,  1  Ld.  Raym.,  246,  the  second  point ; 
Kyd  on  Awards,  148,  149.)  The  objection 
that  the  defendant  is  first  to  perform  and  exe- 
cute on  his  part,  before  the  plaintiff  is  to  exe- 
cute the  general  release,  was  also  raised  in  the 
case  of  Marks  v.  Marriot,  and  there  overruled 
because  the  defendant's  release  would  not  be 
construed  to  deprive  him  of  his  remedy  on  the 
bond  if  the  plaintiff  should  refuse  to  perform 
on  his  part,  and  because  other  matter,  as  is 
the  case  here,  was  awarded  to  be  done  by  the 
plaintiff,  without  being  dependent  on  the 
328*]  *releases.  None  of  the  objections  to 
the  award,  appear,  therefore,  to  be  valid. 

The  last  point  made  by  the  defendant  is  on 
the  assignment  of  the  breaches.  It  was  urged 
that  the  plaintiff  could  not  regiilarly  assign 
breaches  in  the  replication  when  the  declara- 

1. — An  award  by  an  umpire,  stating  that  he  took 
upon  himself  the  burden  of  the  umpirage,  implies 
that  he  awarded  on  the  matters  submitted.  M'Kin- 
strey  v.  Solomons,  2  Johns.  Rep.,  57. 

2.— An  award  that  the  one  party  shall  pay  a  cer- 
tain sum  to  the  other,  is  mutual  and  final,  without 
mentioning  a  release.  M'Kinstry  v.  Solomons,  2 
Johns.  Rep.,  57. 
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tion  was  in  debt  for  the  penalty,  and  that  if 
the  plaintiff  intended  to  go  for  damages  he 
ought  to  have  brought  his  suit  in  covenant. 
We  apprehend,  however,  that  the  practice  is 
too  well  settled  to  be  now  shaken  by  this  objec- 
tion. The  plaintiff  may,  perhaps,  pursue 
either  mode  at  his  election.  He  may  declare 
in  debt  for  the  penalty,  and  assign  breaches  at 
the  same  time  in  his  declaration,  as  was  done 
in  the  cases  of  Goodwin  v.  Crowle(Co\vp.,  357); 
Dragev.  Brand  (2  Wils.,  378),  and  Rolen  v. 
liosewell^  (5  D.  &  E.,  538),  or  he  may  declare 
simply  in  debt  for  the  penalty  and  leave  the 
assignment  of  the  breaches  till  the  replication, 
where  he  must  assign  them,  if  the  nature  of  the 
plea  demand  it.  This  course  was  pursued  in 
the  cases  of  The  African  Company  v.  Mason 
(10  Mod.,  227);  Cornwallis  v.  Savery  (2  Burr., 
772);  Cooky.  Colcraft  (3  Wils.,  380);  Shumet 
al.  v.  Farrington  (1  Bos.  &  Pull.,  640),  and 
Strange  et  al.  v.  Lee  (3  East,  484).  It  is  to  be 
observed  that  all  these  last  cases  are  upon  bonds 
with  conditions  for  the  performance  of  cove- 
nants, and  the  former  cases  arise  upon  articles 
of  agreement  with  a  penalty,  In  the  case  of 
bonds,  therefore,  it  seems  to  be  the  uniform 
course  to  declare  simply  for  the  penalty,  taking 
no  notice  of  the  condition,  and  to  leave  the 
assignment  of  breeches  to  arise  afterwards,  in 
consequence  of  the  plea.  Lord  Coke  (10  Rep., 
94,  a)  cites  an  instance  as  early  as  Ed.  IV.  of 
this  mode  of  declaring  and  assigning  a  breach 
on  an  obligation  with  a  condition.  But  it  is 
further  objected  that  the  plaintiff,  as  he  de- 
clared in  debt  for  the  penalty,  ought  to  have 
assigned  only  a  single  breach.  This  was  the 
common  law  rule,  because  a  single  breach 
worked  a  forfeiture  of  the  penalty,  and  the 
assigning  of  two  breaches  was  considered  as 
rendering  the  plea  double.  (Cro.  Car.,  176  ;  1 
Roll.  Rep.,  112,  and  the  cases  of  The  African 
Company  v.  Mason,  10  Mod.,  227,  and  Corn- 
wallis v.  Savery,  2  Burr.,  772,  since  the  Act  of 
Wm.  III.  seem  to  have  admitted  the  same 
rule.)  But  subsequent  cases  have  adopted  a 
different  practice  under  the  Act  of  Wm.  III., 
and  allow  of  the  assignment  of  double  breaches 
even  in  cases  where  the  plaintiff  declares  in 
debt  for  the  penalty.  This  was  done  in  Good- 
win v.  Crowle  and  JDrage  v.  Brand,  and  also  in 
Hardy  v.*Bern  (cited  in  5  D.  &  E.,  540),[*329 
which  were  suits  for  the  penalty  in  articles  of 
agreement,  and  also  in  the  case  of  Strange  et  al. 
v.  Lee,  which  was  upon  a  bond  for  the  per- 
formance of  covenants.  The  assignment  of 
double  breaches  was  held,  in  these  cases,  to  be 
an  election  of  the  plaintiff  to  proceed  under 
the  statute,  although  he  had  not  named  the 
statute  in  express  words,  and  which  omission 
is,  at  any  rate  but  mere  form,  and  bad  only 
on  special  demurrer,  though  we  incline  to 
think  it  altogether  unnecessary  to  have  any  ex- 
press reference  to  the  act.  It  was  also  held 
to  be  compulsory  on  the  plaintiff  to  proceed 
under  the  statute  in  cases  within  the  provisions 
of  it,  and  that  he  must  assign  the  breach  of 
such  covenants  as  he  proceeds  to  receive  satis- 
faction for.  Our  act  is  more  compehensive 
than  the  English.  It  reaches  to  every  case  of 
bonds  with  any  condition  other  than  for  the 
payment  of  money,  and  it  is  in  every  such  case 
compulsory  on  the  plaintiff  to  assign  breaches 
and  to  have  his  damages  assessed.  Any  other 
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construction  would  defeat,  in  a  degree,  the 
equitable  provisions  of  the  statute  and  force 
the  defendant  into  equity  for  relief. 

The  rejoinder  is  manifestly  bad.  It  is  no 
answer  at  all  to  one  of  the  breaches  assigned, 
viz.,  the  non-execution  of  the  general  release, 
.and  as  to  the  other  matter  set  forth,  it  is  a  de- 
parture from  the  plea.1  The  estoppel  which  is 
relied  on  as  arising  from  the  recital  in  a  deed 
•executed  by  the  plaintiff,  long  anterior  to  the 
bond  of  submission,  cannot  apply.  The  sub- 
mission to  arbitration,  and  the  award,  have 
put  an  end  to  questions  and  pretensions  which 
before  existed  relative  to  the  matters  submitted, 
and  the  rights  of  the  parties  must  now  be 
ascertained  by  the  award  itself.2  We  are  of 
opinion,  therefore,  that  upon  the  demurrer  in 
this  cause,  the  plaintiff  is  entitled  to  judgment. 

As  to  trying  the  issue  in  fact,  and  assessing 
•contingent  damages  before  arguing  the  demur- 
rer, the  practice  is  settled  that  the  plaintiff  has 
a  right  to  elect  to  carry  the  cause  down  to 
trial,  either  before  or  after  the  demurrer  is 
determined. 

Judgment  for  Hie  plaintiff. 

Cited  in— 2  Johns.,  415 ;  5  Johns.,  345 ;  6  Johns.,  16 ; 
10  Johns.,  148 ;  15  Johns.,  199;  20  Johns.,  160;  5  Wend., 
371 ;  7  Wend.,  350 ;  9  Wend.,  663 ;  60  N.  Y.,  185 ;  14 
Barb.,  46 ;  5  Rob.,  122 ;  IE.  D.  Smith,  443 ;  Hemp., 
199. 


WILLIAMS  «.  DELAFIELD. 

Marine  Insurance — Vessel  at  Sea — Bad  Weather 
— Presumptions — Arrival  of  Other  Vessels — 
Representations — Stating  Nature  of  Informa- 
tion—  Vessel  Insured  out  of  Time — Finding  of 
Jury. 

The  arrival  of  a  vessel  at  a  port  insured  to,  from  a 
port  insured  from,  though  she  may  have  sailed  sub- 
sequent to  the  vessel  insured,  affords  no  ground  for 
presuming  the  assured  had  any  knowledge  of  the 
bad  weather  the  arriving  vessel  had  sustained,  nor 
that  the  assured  received  information  of  the  sailing 
of  his  vessel  bv  the  one  which  arrived,  whe_n  circum- 
stances show  it  might  have  been  received  in  another 
way. 

A  representation  saying,  "  I  am  informed  of  the 
vessel's  sailing,  and  she  is  out  this  day  twenty-six 
days,"  is  not  an  assertion  as  a  fact  that  she  is  out 
twenty-six  days,  and,  therefore,  is  not  a  misrepre- 
sentation, though  she  may  have  been  out  twenty- 
seven. 

If  a  vessel  be  insured  as  out  of  time,  and  she  be 
out  one  day  more  than  the  information  received 
specifies,  if  the  jury  do  not  find  it  to  be  material,  the 
court  will  not  say  it  is  so. 

A  SSUMPSIT  upon  a  policy,  on  the  schooner 
-Q-  Margaret,  from  Cape  FranQois  to  Balti- 
more. 

33O*]  The  insurance  was  effected  *on  a 
written  representation,  dated  Baltimore,  3d 
January,  1802,  but  in  fact  extracted  from  a 
letter  of  that  day,  addressed  by  the  plaintiff  to 
his  broker,  and  was  in  these  words  :  "I  have 
information  of  her  sailing,  and  she  is  out  this 
day  twenty -six  days."  From  this  circumstance 
seven  per  cent,  was  paid  on  the  vessel,  though 
her  cargo  had  been  insured  at  four,  but  the 
three  per  cent,  extra  was  given  in  consequence 
of  her  being  out  of  time. 

1. — So  to  a  plea  setting  forth  an  award,  a  rejoind- 
er that  the  award  was  not  final.  Barlow  v.  Todd,  3 
Johns.  Rep.,  367. 

2. — What  shall  be  deemed  a  good  submission  and 
.award  considered  in  Hays  v.  Hays  (33  Wend.,  363). 
See  cases  relating  to  awards,  in  22  Wend.,  125. 
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On  the  trial  it  appeared  that  a  Captain 
Weavefc  who  had  sailed  from  Cape  Francois 
on  the  13th  of  December,  1801,  had  arrived  at 
Baltimore  on  the  28th  of  the  same  month,  hav- 
ing experienced  a  storm  of  thirty-nine  hours, 
which  he  communicated  to  his  owners,  and 
that  his  arrival  had  been  mentioned  in  the 
newspapers  of  that  place.  After  being  there 
several  persons  inqired  for  the  Margaret,  one 
of  whom,  but  not  the  plaintiff,  expressed  his 
fears  of  her  being  lost.  At  the  time  of  making 
claim  on  the  underwriters  there  was  exhibited, 
as  proof  of  loss,  a  certificate  of  the  Margaret's 
having  sailed  on  the  7th  of  December,  1801, 
from  Cape  Francois  for  Baltimore. 

This  was  inclosed  in  a  letter  dated  Balti- 
more, 18th  of  December,  1802,  in  which  the 
plaintiff  said  :  "  My  information  with  respect 
to  the  sailing  of  the  Margaret,  was  only  verbal 
from  a  captain  who  had  just  arrived  from  the 
Cape,  and  mentioned  that  the  Margaret  had 
sailed  three  days  before  him.  This,  from  the 
passage  which  he  said  he  had  had,  would  make 
her  time  of  sailing  on  the  8th,  but  from  the  cer- 
tificate which  I  received  from  the  West  Indies 
it  appears  she  sailed  on  the  7th.  I  do  not  ex- 
pect that  one  day  can  make  any  difference." 
These  circumstances  and  papers  being  given 
in  evidence,  the  defendant  contended  the  policy 
was  void  from  misrepresentation  and  conceal- 
ment. The  judge  charged,  that  if  the  jury 
believed  the  plaintiff's  information,  at  the  time 
of  the  Margaret's  sailing,  was  derived  from 
Captain  Weaver,  who  communicated  also  the 
storm  he  had  encountered,  which  was  with- 
held, and  that  it  was  material  whether  the 
vessel  sailed  on  the  7th  or  8th  of  the  month, 
they  ought  to  bring  in  their  verdict  for  the 
defendant ;  if  otherwise,  for  the  plaintiff,  in 
favor  of  whom  the  jury  found. 

Mr.  Pendleton,  for  the  defendant.  We  apply 
for  a  new  trial  on  these  grounds:  1.  There 
were  material  concealments,  which  annulled 
the  contract.  2.  There  was  a  material  misrep- 
resentation in  stating  the  Margaret  to  have  been 
out  twenty -six  days.  The  circumstances  of  the 
arrival  of  Weaver  being  announced  *in  [*33 1 
the  newspapers,  and  the  various  inquiries 
made  respecting  the  Margaret,  are  enough  to 
presume  the  assured  informed  of  the  storm 
which  Weaver  encountered.  This,  being  on 
the  same  voyage,  ought  to  have  been  commu- 
nicated, as  it  is  probable  vessels  pursuing  the 
same  route  experience  the  same  weather.  It 
would,  therefore,  have  increased  the  risk,  and 
consequently  the  underwriters'  calculation. 
An  omission  to  disclose  an  important  fact, 
though  it  be  through  accident,  or  inadvertence, 
is  fatal.  (1  Marsh.,  347,  349;  1  Emer.,  20; 
Fillis  v.  Bruton,  Park,  182 ;  1  Marsh.,  348.) 
The  assured  is  bound  to  be  precisely  correct 
when  he  undertakes  to  specify  time.  A  sup- 
pression of  part  of  what  is  known  destroys 
the  policy.  Ratcliffe  v.  Shoolbred  (Park,  181) ; 
M' Andrews  v.  Bell  (1  Esp.  Rep.,  373)  is  within 
the  letter  of  the  present  case.  There  the  as- 
sured had  information,  by  a  letter  dated  the 
8th  of  November,  that  his  vessel  was  ready  to 
sail.  On  the  2d  of  December,  after  the  arrival 
of  a  ship  which  sailed  on  the  same  day  as  his, 
he  insured,  without  communicating  this  cir- 
cumstance, and  Lord  Kenyon  ruled  it  to  vacate 
the  policy.  So  in  Rook  v.  Thurmond  (Mill., 
29  44» 
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57),  and  Stewart  v.  Morrison,  the  withholding 
that  the  information  was  received  by  a  subse- 
quent vessel,  was  held  to  avoid  the  contract. 
However  innocent  a  Concealment  may  be,  and 
though  by  a  broker,  the  effect  is  the  same. 
(Shirley  v.  Wilkinson,  Doug.,  306.)  The  whole 
of  what  the  assured  knows  ought  to  be  laid 
before  the  underwriter. '  (M'Dmcal  v.  Frazer, 
Doug.,  247.)  If  from  what  the  plaintiff  was 
told,  he  drew  an  inference  of  a  fact,  and  as- 
serted it  to  be  so,  he  took  the  risk  of  that  upon 
himself.  He  here  says  the  vessel  was  out 
twenty-six  days ;  she  had  been  out  twenty- 
seven.  Though  this  was  gathered  from  in- 
formation, it  was  positively  asserted,  and, 
being  untrue,  there  can  be  no  recovery. 

Messrs.  Riggs  and  Radcliff,  contra.  The 
premium  paid  in  this  case  was  expressly  for  a 
vessel  out  of  time,  and  on  that  account  an  ad- 
vance of  seventy-five  per  cent,  was  made.  To 
a  vessel  avowedly  out  of  time  a  day  is  im- 
material ;  as  for  a  vessel  in  time,  a  variation 
of  the  period  she  has  been  out  is  unimportant. 
In  McKay  v.  Rhinelander  (1  Johns.,  Cas., 
408),  decided  in  1800,  the  representation  was 
that  the  ship  had  been  out  nine  weeks,  when, 
in  truth,  she  had  been  out  ten  ;  but,  as  it  was 
within  the  period  of  the  voyage,  it  was  held 
immaterial.  Whether  a  fact  be  so  or  not  is 
for  jury  determination,  and  they  have,  in  this 
case,  decided  the  question.  The  authorities 
cited  apply  where  information  is  suppressed. 
332*]  or  unintentionally  omitted  *in  a 
material  point,  or  where  the  party  undertakes 
to  affirm  positively,  and  it  turns  out  other- 
wise. Neither  of  these  classes  include  the 
present  case.  The  argument  of  concealment 
arises  from  an  unwarranted  presumption,  first 
that  the  knowledge  of  the  sailing  of  the 
Margaret  was  derived  from  Weaver,  and  then 
another  presumption  that  he  communicated  an 
account  of  the  storm  he  had  encountered.  By 
comparing  the  two  letters  of  the  plaintiff,  read 
in  evidence  by  the  defendant,  and,  therefore, 
his  testimony,  it  appears  that  the  information 
received  by  the  plaintiff  was  from  a  captain 
who  sailed  three  days  after  the  Margaret.  This 
must  have  been  then  by  a  person  who  left  the 
Cape  on  the  10th.  Weaver  sailed  on  the  13th. 
In  the  next  place,  if  the  computation  of  time 
be  that  by  which  a  seaman  would  reckon,  and, 
as  it  seems  to  have  come  from  the  master  of  a 
vessel,  this  is  likely,  the  Margaret  would,  ac- 
cording to  the  computation  allowed  in  Dennis 
and  Williams  v.  Ludlow  (ante,  116),  have  been 
out  exactly  twenty-six  days.  It  is  necessary 
only  to  add  that  the  plaintiff  gives  the  time 
merely  as  matter  of  information  received,  and 
not  as  a  positive  assertion. 

Messrs.  Boyd  and  Pendleton,  in  reply.  If  a 
vessel  be  out  of  time,  every  day  is  more  and 
more  important.  Whether  a  representation  be 
material  or  not,  is  a  question  of  law  arising 
from  the  fact,  and,  therefore,  not  for  a  jury, 
but  the  court  to  determine. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  motion  for  a  new  trial  is  made  on  two 
grounds:  1.  A  material  concealment.1  2.  A 

1.— See  Ely  v.  Hallett,  ante,  57,  and  note  to  that 
case. 
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material  representation  as  to  the  time  the  ves- 
sel was  out.  The  concealment  is  supposed  to 
consist  in  not  communicating  the  storm,  and 
all  that  Captain  Weaver  might  have  related. 
But  Captain  Weaver  does  not  pretend  that  the 
plaintiff  knew  of  his  arrival.  He  states  that 
about  a  week  after  he  arrived,  a  Mr.  Hillian, 
who  was  interested  in  the  cargo  of  the  Mar- 
garet, inquired  of  him  when  she  sailed,  ex- 
pressing at  the  same  time  his  fears  that  she  was 
lost.  To  make  out  the  misrepresentation,  the 
defendant  relies  on  the  two  letters  adduced  by 
him  in  evidence  ;  contending  that  by  the  first 
there  was  a  positive  assertion  that  the 
Margaret's  being  out  twenty -six  days,  when  by 
the  second  she  appears  to  have  been  out 
twenty-seven. 

At  the  trial  the  judge  fully  submitted  the 
cause  to  the  jury,  on  the  point  of  concealment, 
expressing  his  opinion  to  them  pretty  strongly 
that  there  had  been  a  material  concealment ; 
*with  respect  to  -the  difference  of  the  [*333 
day,  he  intimated  an  opinion  that  it  was  not  a 
material  misrepresentation.  The  jury  by  their 
verdict  have  considered  that  there  were  no  ma- 
terial concealments  ;  and,  unless  the  evidence 
preponderates  against  it,  it  ought  not,  on  this 
point,  to  be  disturbed.  There  was  no  evidence 
that  the  plaintiff  knew  of  the  gale  which 
Weaver  had  encountered.  He  might  or  he 
might  not.  To  intend  that  he  did  not  know  of 
it,  and  concealed  it  from  the  defendant,  is  to 
intend  from  mere  possibilities  that  he  had 
been  guilty  of  a  fraud.  This  would  be  a 
presumption  against  legal  maxims,  and,  in 
this  stage  of  the  cause,  against  the  solemn 
finding  of  the  jury.  The  charge  of  with- 
holding information  from  the  assurer,  as  to 
the  arrival  of  a  vessel  at  Baltimore,  which 
sailed  three  days  after  the  Margaret,  is  equally 
unfounded.  The  plaintiff's  letter  of  the  3d  of 
January.  1802,  in  which  he  observes,  "  I  have 
information  of  her  sailing,"  sufficiently  ap- 
prised the  defendant  that  a  vessel  which 
sailed  with  or  after  the  Margaret  had  arrived. 
If,  however,  there  is  any  pretense  for  deem- 
ing this  a  concealment,  the  jury  have  passed 
upon  it,  and  considered  it  an  immaterial  cir- 
cumstance. With  a  verdict  on  these  grounds 
the  court  can  perceive  no  reason  to  be  dis- 
satisfied. 

The  fact  of  misrepresentation  is  alleged  to 
consist  in  the  plaintiff's  stating,  as  an  in- 
dependent and  substantive  fact,  that  the  Mar- 
garet had  been  out  but  twenty-six  days,  when 
in  truth  she  had  then  been  out  twenty-seven. 
But  the  plaintiff  did  not  know  the  fact  to  be 
different  from  what  he  represented  it.  The 
court  do  not  mean  to  decide  that  a  misrepre- 
sentation of  one  day  may  not  be  material,  and 
avoid  a  policy.  They  forbear  expressing,  in 
this  case,  an  opinion  on  that  point ;  but  they 
are  clearly  of  opinion,  that  when  the  plaintiff 
represented  "I  have  information  of  her  sail- 
ing, and  she  has  been  out  this  day  twenty-six 
days,"  in  good  sense  and  strict  construction, 
the  information  was  applicable  as  well  to  the 
sailing  as  the  time  she  had  been  out.  The 
court,  therefore,  deny  the  motion,  with  costs. 

New  trial  refused. 
Cited  in— 4  Johns.,  214 :  16  Johns.,  209. 
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THE  PEOPLE  v.  VAN  WYCK. 

1.  Subpoena — Not  Specifying  Place.  2.  Rule  for 
Attachment — Appearance  not  Personal. 

A  subpoena,  ticket  for  a  person  to  attend  as  a  wit- 
ness in  this  court  is  good,  though  it  does  not  specify 
the  place  where  to  be  held.  So  if  it  be  to  testify  ir 
an  indictment  in  this  court.  ,fhen  that  ae-ainst  the 
party  named  is  in  the  oyer  and  terminer 

Cause  may  be  shown  against  a  rule  f  a.  an  attach- 
ment by  affidavit,  the  party  not  being  bound  to  ap- 
pear in,  person. 

Citations— 1  Caines,  485 ;  ante,  104. 

ON  a  motion  by  the  Attorney-General  for  an 
attachment. 

The  ground  of  application,  and  objections  to 
it,  being  contained  in  the  decision,  it  is  unneces- 
sary to  relate  the  argument  by  counsel. 

334*]  *LIVINGSTON,  J.,  delivered  the  opin- 
ion of  the  court: 

In  November  last  a  rule  was  obtained  by 
the  Attorney-General,  calling  on  the  defendant 
to  show  cause,  on  the  first  day  of  this  term, 
why  an  attachment  should  not  issue  against 
him  for  not  appearing  as  a  witness  between 
TJie  People  v.  Richard  Riker,  after  being 
regularly  served  with  a  subpoena.  The  de- 
fendant shows  for  cause,  and  by  affidavit, 
without  personally  appearing  in  court,  that 
"a  ticket,  which  is  annexed  to  his  affidavit, 
was  served  on  him,  but  that  no  subpoena 
was  shown  to  him  at  the  time  and  further, 
that  there  was  an  indictment  pending  in  the 
oyer  and  terminer  against  Riker,  who  was 
bound  to  appear  in  that  court,  and  not  at  the 
term." 

It  is  insisted  that  the  defendant  should  have 
shown  cause  in  person,  and  that  the  facts  dis- 
closed by  his  affidavit,  if  cause  can  be  shown 
in  that  way,  are  not  sufficient  to  prevent  the 
rule  for  an  attachment  being  made  absolute. 

In  the  case  of  TJie  People  v.  Freer  (1  Caines' 
Rep.,  485),  cause  was  shown,  as  here,  by  af- 
fidavit, and  although  the  court  say  that  "  on 
such  occasions  the  defendant  ought  to  appear 
in  person  and  answer,"  that  point  was  not 
raised,  and  of  course  ought  not  to  be  regarded 
as  settled. 

Nor  is  it  important  to  ascertain  what  is  the 
mode  in  England.  In  a  point  of  practice,  and 
this  is  nothing  more,  we  certainly  may  adopt 
a  rule  for  ourselves,  and  alter  it  again  if  it  be- 
comes inconvenient.  We  all  think  it  would 
produce  great  oppression,  and  unnecessary 
"expense,  to  compel  a  party,  who  may  be  per- 
fectly innocent,  on  a  rule  to  "show  cause,  to 
appear  in  person.  Why  bring  a  man  from 
Ontario  to  New  York  to  swear  that  he  was 
sick,  and,  therefore,  unable  to  attend  on  a 
subpoena,  when  that  fact  can  be  as  easily  com- 
municated by  his  affidavit  properly  taken? 
An  attachment  might  almost  as  well  go  in  the 
first  instance.  We,  therefore,  think  the  de- 
fendant's personal  attendance  was  unnecessary. 

The  merits  of  his  affidavit  are  next  to  be  ex- 
amined. It  appears  by  the  ticket  left  with  him, 
that  the  name  of  the  city  in  which  the  court 
was  to  be  held  is  omited.  (Bodwett  v.  Willcox, 
ante,  p.  104.)  The  terms  of  this  court,  and  the 
places  of  its  meeting  being  regulated  by  a 
public  act,  we  think  the  ticket  good,  notwith- 
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standing  this  omission,  especially,  too,  as  the 
defendant  does  not  pretend  ignorance  on  this 
head,  and  is  a  counselor  of  this  court. 
Neither  is  it  important  that  the  indictment,  on 
the  trial  of  which  he  was  to  testify,  was  found, 
and  then  pending,  in  the  oyer  and  terminer. 
The  Attorney-General  could  have  brought 
*it  into  this  court  for  trial,  on  the  re-  [*335 
turn  day  of  the  subpoena,  which  would  have 
been  sufficient. 

The  great  difficulty  arises  from  the  defend- 
ant's denial  that  a  subpoena  was  shown  him  at 
time  of  leaving  the  ticket.  But  as  the  officer 
who  served  it  swears  positively  to  this  fact, 
we  think  some  further  explanation  necessary. 
The  defendant  does  not  say  that  a  subpoena 
was  at  no  time  shown  to  him,  nor  that 
this  was  the  only  ticket  he  received.  It  is 
probable  the  officer,  on  recollecting  the  mis- 
take, may  have  returned  and  shown  it,  or  that 
he  made  an  entire  new  service,  or  that  some- 
thing may  have  passed  rendering  the  exhibi- 
tion of  a  subpoena  unnecessary.  At  any  rate, 
we  think  this  matter  ought  to  be  further  in- 
quired into,  and  that  therefore  the  rule  for  an 
attachment  be  made  absolute. 

Attachment  ordered. 
Cited  in— 27  How.  Pr..  18. 


JACKSON,  ex  dem.  CLOWES, 

«. 
HAKES,  Tenant. 

Ejectment — Bar — Absconding  Lessee — Not  Main- 
tainable. 

An  ejectment  is  merely  a  possessory  remedy,  and 
therefore  if  a  landlord,  in  possession,  being  it  to  bar 
the  right  of  his  absconding  lessee,  it  cannot  be  main- 
tained. 

MR.  WOODWORTH,  Attorney-General, 
moved  to  set  aside  the  judgment  and 
execution  in  this  cause  for  irregularity,  on 
affidavits,  the  facts  of  which  were  shortly  these: 

The  defendant,  being  a  tenant,  absconded 
whilst  rent  was  in  arrear,  upon  which  the 
lessor  of  the  plaintiff  took  possession  of  the 
premises,  and,  when  thus  in  perfect  enjoy- 
ment of  them,  brought  an  ejectment  under  the 
23d  section  of  the  act  "concerning  distresses," 
&c.  (1  Rev.  Laws,  142),  in  order  to  bar  the 
tenant's  right  under  the  lease,  as  if  the  prem- 
ises had  been  then  vacant. 

Mr.  Foot,  District  Attorney,  strongly  con- 
tended, that  though  the  lessor  of  the  plaintiff 
was  then  actually  in  the  occupation  of  the 
lands,  they  were,  even  as  to  him,  in  the  eye  of 
the  law,  regarded  as  vacant,  because  the  only 
possession  known  to  the  law  was  that  of  the 
tenant.  That  if  this  were  not  so,  the  land- 
lord of  an  absconding  tenant  would  be  in  a 
worse  situation  when  in  possession  of  the 
demised  property  than  when  out  of  possession; 
because,  if  he  was  out  of  possession,  he  might, 
after  a  suit  and  lapse  of  six  months,  get  into 
the  possession  and  keep  it ;  but  if  in  possession, 
he  was  never  sure  of  retaining  it,  as  the  tenant 
might,  at  any  time,  turn  him  out.  From  these 
considerations  he  insisted  that  the  only  mode 
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of  barring  the  interest  of  the  lessee  was  by 
adopting  such  proceedings  as  he  had  in  the 
present  case  advised.  That  they  were  grounded 
33O*]  *on  an  affidavit  which  was  framed, 
with  the  caution  necessary,  to  comport  with 
the  peculiar  situation  of  the  lessor  to  the  plaint- 
iff, who  could  not  swear  there  was  no  suf- 
ficient distress  on  the  premises,  because  his 
own  cattle  were  there,  but  that  there  was  no 
sufficient  distress  belonging  to  the  tenant. 

KENT,  G  h.  J.  Take  the  effect  of  your 
motion  with  costs.  It  is  absurd  to  sustain  a 
suit  in  such  a  case.  It  is  against  the  whole 
theory  of  the  action.  The  proceedings  are  an 
absolute  nullity. 

Motion  granted. 

Cited  in-8  Barb.,  194 ;  35  Barb.,  57 ;  12  Abb.  N.  8., 
14. 


SAYER  v.  FINCK. 

Practice — Default — Inquest — Excuse —  Opinion 
of  Plaintiff's  Attorney. 

An  opinion  of  a  plaintiff's  attorney,  that  a  cause 
on  the  day  docket  will  not  be  brought  on,  will  not, 
in  future,  be  a  reason  for  setting  aside  an  inquest, 
taken  in  the  absence  of  the  defendant's  attorney, 
though  accompanied  by  a  strong  affidavit  of  merits, 
notwithstanding  it  was  allowed  in  this  case. 

MR.  HOPKINS  moved  to  set  aside  the  in- 
quest taken  in  this  cause  at  the  last  sit- 
tings, New  York,  on  an  affidavit  by  two  per- 
sons, that  the  debt  for  which  the  action  was 
brought  had  been  paid,  and  on  another 
affidavit  by  the  defendant's  attorney,  stating 
that  he  did  not  attend  when  the  cause  was 
called  on,  because,  from  a  conversation  with 
the  partner  of  the  plaintiff's  attorney,  and 
who  he  thought  was  attorney  also  for  the 
plaintiff,  he  was  led  to  imagine  the  trial  could 
not  be  had  on  that  day,  as  there  were  eighteen 
prior  causes  on  the  day  docket,  and  that  the 
plaintiff's  attorney  himself  would  not  attend. 

Per  Curiam.  Let  the  inquest  be  set  aside  on 
payment  of  all  costs.  The  court  grant  this 
only  under  the  peculiar  circumstances  of 
the  case.  It  appears  that  the  defendant's  at- 
torney thought  he  was  conversing  with  a  per- 
.  son  who  was  acting  as  attorney  for  the  plaint- 
iff. This  belief  might  easily  be  induced  from 
this  circumstance,  that  the  attorney  on  record 
and  the  person  spoken  with  were  in  partner- 
ship. It  was,  however,  but  an  opinion  of  the 
adverse  attorney  that  the  cause  would  not  be 
heard.  We  shall,  in  future,  expect  more  ex- 
plicit reasons  for  thinking  a  cause  will  not  be 
brought  on.  The  affidavit  of  merits  is  very 
strong.  Taking  this,  together  with  the  misap- 
prehension of  the  defendant's  attorney,  that 
the  partner  of  the  plaintiff's  attorney  was  ab- 
solutely concerned  in  the  suit,  are  the  grounds 
of  our  present  determination. 

Motion  granted  on  cost*. 
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v. 

THE  PRESIDENT  AND  DIRECTORS  OF 
THE  BANK  OF  NEW  YORK. 

Deposit  in  Sank — Credit  of  Party  Entering 
with  Depositor  and  fraudulently  Requesting 
it — Question  of  Sanction  of  fraud  by  De- 
positor. 

If  two  persons  enter  a  bank  at  the  same  time,  one 
with  money  and  the  other  without,  the  latter  of 
whom  informs  the  cashier  it  is  to  be  deposited  on 
his  account,  this  circumstance  alone,  without  any 
acts  of  the  other  party  confirming  such  account, 
will  not  justify  the  cashier  in  carrying  the  money  to 
the  account  of  the  party  saying  it  is  his ;  if  he  do, 
and  pay  money  or  give  credit,  on  the  strength  or 
such  deposit,  to  such  person, the  bank  must  bear  the 
loss  if  any  arise. 

Citation— 2  Wash.  Rep.,  245. 

\  SSUMPSIT,  to  recover  one  thousand  dol- 
xL  lars  had  and  received  by  the  defendants  to 
the  use  of  the  plaintiff. 

From  the  evidence  at  the  trial  these  appeared 
to  be  in  substance  the  circumstances  of  the 
case  :  The  money  in  question  was  one  of  sev- 
eral consignments  to  different  people,  shipped 
under  regular  bills  of  lading,  from  New  Or- 
leans to  New  York.  On  the  captain's  arrival, 
as  the  consignees  did  not  come  for  their  prop- 
erty, he  put  the  whole  into  a  box,  in  order  to 
deposit  it  into  the  bank,  but  when  he  got  there 
he  found  the  hours  of  business  o^er,  and  the 
outer  doors  just  closed.  At  this  moment,  one 
Arnold,  with  whom  he  had  formerly  been  ac- 
quainted, stepped  up  to  him  and  told  him  if 
he  wanted  to  go  into  the  bank  he  might  still 
enter  at  the  back  door,  and  that  he  would  show 
him  the  way.  This  proposal  being  accepted, 
Arnold,  followed  by  the  captain  with  the  cash, 
proceeded  to  the  backdoor,  and  went  into  the 
bank.  So  soon  as  they  had  entered,  Arnold, 
leaving  the  master  with  his  money,  pushed  on 
to  a  further  part  of  the  building,  where  the 
cashier  was  sitting,  and  informed  him,  in  such 
a  manner,  however,  as  not  to  be  heard  by  the 
captain  of  the  vessel,  that  he  had  brought 
about  $4,000  to  deposit,  which  he  begged  to  be 
received.  This  being  consented  to,  he  then  re- 
quested to  have  given  up  to  him,  and  obtained, 
a  note  that  was  overdue,  his  check  for  $1,600 
certified  to  be  good,  another  note,  under  pro- 
test, credited  to  his  account  as  paid,  and  a 
note  of  one  Armstrong's  for  $1,400,  deposited 
as  a  collateral  security  for  one  of  his  own  for 
$750.  Having  accomplished  his  object  he  took ' 
his  leave. 

While  these  things  were  transacting  with  the 
cashier,  the  captain  was  inquiring  of  the  por- 
ter and  one  of  the  clerks  whether  his  cash 
could  not,  though  after  banking  hours,  be  re- 
ceived for  the  night.  Being  answered  in  the 
affirmative,  he  asked  at  what  hour  he  could 
come  to  count  it ;  and,  upon  being  informed 
the  next  morning  at  ten  o'clock,  he  assisted  the 
clerk  in  removing  it  into  a  back  room,  where 
he  left  it  and  went  away.  On  returning  the 
morning  after,  he  demanded  his  money,  which 
was  delivered  to  him,  when  he  counted  it  out 
and  immediately  afterwards  inquired  for  the 
*cashier  to  deposit  it  with  him,  on  ac-  [*338 
count  of  the  consignee.  On  going  to  him  an 
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explanation  took  place,  which  ended  by  the 
captain's  showing  the  bills  of  lading,  and  the 
bank's  refusing  to  pay  the  money  to  the  con- 
signee, in  consequence  of  which  the  plaintiff 
commenced  the  present  action,  and  obtained  a 
verdict.  The  defendants  now  applied  to  set  it 
aside,  as  contrary  to  evidence. 

The  only  question  was,  whether  the  conduct 
of  the  captain  was,  from  the  testimony,  such 
as  to  sanction  the  fraud  of  Arnold,  and  thereby 
throw  the  loss  on  the  consignee,  in  capacity  of 
whose  agent  he  then  acted. 

The  arguments  of  counsel  being  directed 
only  to  show  how  the  balance  of  evidence 
would  turn,  and  that  being  accurately  weighed 
in  the  opinion  of  the  court,  it  is  unnecessary  to 
do  more  than  state  the  decision,  which  was  de- 
livered by 

SPENCER,  J.  After  a  verdict  for  the  plaint- 
iff, under  an  unexceptionable  charge  from  the 
judge  who  presided,  the  court  are  called  upon 
to  set  aside  this  verdict,  as  against  the  weight 
of  evidence.  There  is  no  imputation  of  fraud 
or  design  either  in  the  captain,  Living,  or  the 
officers  of  the  bank.  But  the  question  is,  who 
produced  the  mistake?  (2  Wash.  Rep.,  245). 
It  is  a  principle,  not  controverted,  that  where 
one  of  two  innocent  persons  must  suffer  by  the 
act  of  a  third,  he  who  has  enabled  such  third 
person  to  occasion  the  loss  must  sustain  it. 
Testing  the  evidence  by  this  equitable  principle, 
I  proceed  to  examine  the  conduct  of  Captain 
Living ;  for,  if  there  has  been  no  culpability 
on  his  part,  the  plaintiff  is  entitled  to  recover. 

He  states,  that  not  having  been  called  on  by 
the  consignees  of  the  money  which  he  had 
brought  from  New  Orleans,  he  thought  it  best 
to  deposit  it  in  the  bank ;  he  arrived  there  after 
it  was  closed,  and  there  met  with  Arnold,  by 
whose  directions  he  went  to  the  rear  part  of 
the  bank,  met  with  the  porter  and  one  of  the 
clerks,  to  whom  he  communicated  his  wishes 
to  deposit  the  money,  and  after  some  conver- 
sation it  was  left  in  the  bank  for  safe  keeping, 
Captain  Living  observing  that  he  should  come 
the  next  morning  at  the  opening  of  the  bank 
and  deposit  it.  Arnold,  it  seems,  informed  the 
porter  of  the  bank  that  it  was  his  money,  and 
this  claim  was  twice  repeated  in  the  presence 
of  Captain  Living.  If  he  had  heard  this  con- 
versation, and  remained  silent,  it  would  have 
brought  him  within  the  rule  of  enabling  a 
third  person  to  occasion  the  loss.  But  he  says 
that  owing  to  deafness  he  did  not  hear  what 
passed.  It  has  been  urged  that  this  infirmity 
339*]  of  Captain  *Livmg  ought  to  have  ren- 
dered him  more  circumspect,  and  as  he  must 
have  seen  Arnold  conversing  with  the  porter  he 
should  have  been  more  explicit,  having  been 
warned  that  Arnold  was  a  dangerous  man.  It 
is,  we  think,  not  a  correct  position,  that  Living 
was  blamable  in  not  contradicting  what  he  did 
not  hear,  and  could  not  have  imagined ;  the 
infirmity  of  deafness,  instead  of  being  a  mis- 
fortune, would  savor  of  culpability,  and,  inas- 
much as  Living  was  the  bearer  of  the  money, 
as  he  never  enabled  Arnold  to  occasion  the 
loss,  and  the  omission  arose  from  the  officers 
of  the  bank  in  not  asking  him  if  this  money 
was  Arnold's,  and  as  the  whole  merits  of  the 
case  have  been  considered  by  a  jury,  who  have 
decided  in  favor  of  the  plaintiff,  we  do  not 
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think  it  a  verdict  against  the  weight  of 
evidence,  and  therefore  refuse  the  motion  for 
anew  trial.1 

New  trial  denied. 


GRAVES  AND  SCRIBA 

vs. 
THE  MARINE   INSURANCE  COMPANY. 

Marine  Insurance — On  Return  Cargo — Liberty 
to  Touch— Not  Permitted  to  Land  at  Port  of 
Destination — No  Attaching  of  Risk — Return 
of  Premium. 

If  an  insurance  be  on  a  return  cargo,  beginning- 
the  adventure  "from,  and  immediately  following: 
the  loading-  thereof  on  board  the  said  vessel,"  at  the 
port  of  destination,  with  liberty  to  touch  and  trade 
at  two  intermediate  ports,  the  policy  will  not  cover 
the  outward  carg-o  from  the  port  of  destination  to 
one  of  the  intermediate  ports,  though  the  vessel  was 
obliged  to  carry  it  there,  in  consequence  of  being1 
refused  permission  to  enter  that  of  Tier  destination ; 
the  premium,  therefore,  must  be  returned,  as  the 
risk  never  attached. 

A  SSUMPSIT,  for  money  had  and  received, 
-L\.  to  recover  back  the  amount  of  premium 
paid  for  insurance. 

The  facts  were  these :  The  plaintiffs  shipped 
for  La  Vera  Cruz  a  cargo,f  ully  covered  by  other 
policies,  in  the  usual  form,  and  then  effected 
the  one  on  which  the  present  action  was 
brought,  upon  the  return  cargo,  "  beginning 
the  adventure  upon  the  said  goods  and  mer- 
chandises, from  and  immediately  following  the 
loading  thereof  on  board  of  the  said  vessel,  at 
La  Vera  Cruz,  and  so,  &c.,  until  the  said  goods 
shall  be  safely  landed  at  New  York,"  with 
liberty  to  touch  and  trade  at  New  Orleans,  or 
the  Havanas.  On  the  outward  voyage  the 
vessel  was  captured,  carried  into  Jamaica, 
detained  there  two  months,  liberated,  and 
arrived  at  her  place  of  destination,  where  she 
was  not  permitted  to  discharge  her  outward 
lading,  or  even  remain  within  the  port, 
although  in  distress  from  her  mast  being 
sprung  and  short  of  provisions  and  water. 
Thus  circumstanced,  she  was,  with  her  original 
lading  on  board,  and  without  taking  in  any- 
thing in  addition  to  it,  compelled  to  depart  for 
the  nearest  port  she  could  make.  She  accord- 
ingly sailed  for  New  Orleans,  and  there  loaded 
with  a  cargo  for  New  York,  to  the  full  amount 
of  *which  a  policy  had  been  under-  [*34O 
written  previous  to  that  subscribed  by  the  de- 
fendants. A  verdict  having  been  taken  for 
the  plaintiffs,  the  case  came  before  the  court  on 
this  simple  question,  whether  the  policy  ever 
attached  ?  If  it  did  not,  the  verdict  to  stand  ; 
if  it  did,  to  be  entered  for  the  defendants. 

1.— Money  paid  into  the  hands  of  a  clerk  in  a  bank, 
who  is  not  the  regular  receiving1  clerk,  nor  at  the 
time  acting  in  aid  of  such  receiving  clerk,  is  not  a 
payment  to  charge  the  bank ;  and  if  the  clerk  to 
whom  it  has  been  made  abscond  with,  or  embezzle 
the  money,  it  is  the  loss  of  the  person  who  paid  it  to 
him.  Manhattan  Company  v.  Lydig,  4  Johns.  Rep., 
377. 


NOTE.— Marine  insurance— When  the  premium  must 
be  returned. 

The  consideration  for  the  payment  of  the  pre- 
mium is  the  risk  to  be  curried  by  the  insurer. 
Hence,  where  from  any  cause  the  risk  does  not  at- 
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Mr.  T.  L.  Ogden,  for  the  plaintiffs.  The 
goods  insured  by  this  policy  never  were  on 
board.  They  were  to  be  taken  in  at  La  Vera 
Cruz.  By  the  outward  policy,  the  cargo  from 
New  York  mav,  perhaps,  have  been  protected 
even  to  New  Orleans,  as  the  going  there  arose 
from  an  interdiction  of  commerce.  (1  Emer., 
542.)  If  so,  the  plaintiffs  were  perfectly  cov- 
ered, out  and  home,  without  the  policy  sub- 
scribed by  the  defendants.  For  the  case 
specifies  there  was  one  on  the  cargo  from 
New  Orleans  to  New  York,  effected  previ- 
ously to  that  now  in  question.  It  is  clear, 
therefore,  that  there  was  not  a  moment  of 
time  in  which  the  defendant  could  be  liable. 
Independent  of  this,  the  words  of  the  policy 
are  conclusive. 

Mr.  Riggs,  contra.  That  the  plaintiffs  were 
protected  in  the  voyage  from  La  Vera  Cruz 
to  New  Orleans  by  the  outward  policy  may  be 
the  law  of  France,  but  certainly  is  not  that  of 
this  country.  Stress  of  weather  may  justify 
going  to  a  port  not  mentioned,  whilst  in  the 
prosecution  of  the  voyage  insured,  but  after 
the  iter  is  concluded,  the  policy  never  can 
warrant  going  on  a  new  voyage  and  to  a  new 
port.  The  case  of  Vredenburg  was  decided  on 
principles  analogous  to  those  for  which  we 
contend.  That  is,  that  our  policy  attached  on 
even  the  outward  cargo  from  La  Vera  Cruz 
to  New  Orleans.  It  was  in  the  route  of  the 
very  voyage  we  insured,  and  covered  the 
goods,  though  not  absolutely  shipped  at  the 
port  specified  in  the  instrument.  In  the  deter- 
mination I  have  alluded  to,  the  cargo  was 
shipped  at  New  York,  but  this  court  held  it 
within  a  policy  on  goods  from  the  West 
Indies,  containing  the  very  clause  upon  the 
construction  of  which  we  now  dispute.  The 
reasoning  there  was,  that  being  a  trading  voy- 
age, like  this,  any  goods  at  the  place  from 
whence  the  insurance  was  to  take  effect,  were 
within  it.  The  same  rule  was  adopted  at 
Nisi  Prim,  in  Sleight  v.  Rhinelander.  There, 
some  salt  brought  from  a  foreign  port  was 
held  to  be  within  a  policy  on  goods  shipped 
in  New  York.  We  were  liable  from  La  Vera 
Cruz  to  New  Orleans.  Had  the  loss  hap- 
pened even  after  leaving  this  last  place,  we 
must  have  paid  and  could  only  have  called 
341*]  *on  the  insurers  on  the  other  policy 
for  contribution.  We,  therefore,  are  entitled 
to  retain. 

Mr.  Hoffman,  in  reply.  This  last  argument 
is  an  attempt  to  introduce  the  English  doc- 
trine of  contribution  among  underwriters,  in 
the  teeth  of  the  clause  in  our  policies.  The 


insurance,  when  effected,  was  on  a  cargo  con- 
templated to  be  laden  on  board  at  La  Vera 
Cruz,  and  no  other  can  be  covered  bv  it.  In 
Sleight  v.  Rliinelander  the  salt  had  been  en- 
tered here,  and  was  destined  for  the  voyage 
insured.  In  Vredenburg's  case  the  cargo 
was  shipped  for  the  voyage  insured.  There 
never  was  an  instant  in  which  the  defend- 
ants were  liable  on  their  subscripion,  and 
therefore  they  must  restore  the  premium. 

LIVINGSTON,  J.,  delivered  the  opinion  of 
the  court  : 

The  premium  on  this  insurance  cannot  be 
retained.  The  policy  in  explicit  terms  de- 
clares, "  the  adventure  shall  begin  from,  and 
immediately  following  the  loading  of  the 
goods  at  La  Vera  Cruz."  At  this  port,  whith- 
er the  outward  cargo  was  insured,  the  Alert 
was  not  permitted  to  unload,  or  to  remain  in 
port,  whereupon  she  sailed  for  New  Orleans 
in  distress. 

The  parties  clearly  intended  to  insure  only 
such  goods  as  were  taken  on  board  at  La  Vera 
Cruz ;  or,  in  other  words,  the  return  cargo. 
Independent  of  the  unequivocal  terms  made 
use  of,  the  plaintiffs  could  not  contemplate 
bringing  back  to  New  York  the  property  they 
had  sent  abroad  ;  the  warranty  also  of  its  be- 
ing American  might  have  been  true  of  the 
one  cargo  and  not  of  the  other.  Whether  the 
outward  policies,  by  a  denial  of  an  entry  at 
La  Vera  Cruz,  continued  or  not,  after  the  ves- 
sel's departure  thence,  will  make  no  differ- 
ence. The  hazard  which  the  defendants 
would  have  run,  on  their  present  construc- 
tion, is  much  greater  than  the  one  they 
actually  assumed.  Would  they  not  have 
asked  a  higher  premium  for  insuring  goods 
which  had  been  several  months  at  sea,  and 
might  have  been  greatly  damaged,  on  board 
of  a  vessel,  too,  which  had  suffered  a  long  de- 
tention by  capture,  whose  masts  were  sprung, 
and  which  was  otherwise  in  a  shattered  state, 
and  short,  also,  of  provisions  and  water,  than 
for  underwriting  a  cargo  laden  at  the  place 
where  the  policy  was  to  attach,  and  on  a  ves- 
sel thoroughly  repaired,  and  properly  found 
for  the  voyage  she  was  undertaking?  If  the.=e 
goods  "were  really  intended  as  the  subject  of 
insurance,  the  defendants  could  never  have 
been  called  on  for  a  loss,  inasmuch  as  the  ves- 
sel was  not  repaired,  provisioned,  or  watered, 
as  she  ought  *to  have  been.  To  what  [*342 
cause  this  was  to  be  ascribed  is  of  no  import- 
ance, it  always  being  part  of  the  contract 
that  such  shall  be  the  condition  of  everv  ves- 


tach,  the  consideration  for  its  payment  fails,  and 
the  premium  must  be  returned.  Wadding-ton  v. 
United  Ins.  Co.,  17  Johns.,  23;  Forbes,  v.  Church,  3 
Johns.  Cas.,  159 ;  Holmes  v.  United  Ins.  Co.,  2  Id., 
329,  note  in  this  edition ;  Murray  v.  Col.  Ins.  Co.,  4 
Johns.,  443;  Elbers  v.  United  Ins.  Co.,  16  Id.,  128; 
Delaviprne  v.  United  Ins.  Co.,  1  Johns.  Cas.,  310; 
Duguet  v.  Rhinelander,  1  Id.,  360:  Richards  v.  Mar- 
ine Ins.  Co.,  3  Johns.,  307 ;  Robertson  v.  United  Ins. 
Co.,  2  Johns.  Cas.,  250;  E.  Carver  Co.  v.  Manufac- 
turers' Ins.  Co.,  6  Gray,  214 ;  Taylor  v.  Sumner,  4 
Mass.,  56;  Porter  v.  Bussey,  1  Id.,  436;  Penniman  v. 
Tucker,  11  Id.,  66;  Russell  v.  Do  Grand,  15  Id.,  35; 
Lynn  v.  Burgroyne,  12  B.  Mon.,  400 ;  Merchants'  Ins. 
Co.  v.  Clapp,  11  Pick.,  56 ;  Scriha  v.  Ins.  Co.  of  N.  A., 
2  Wash.  C.  C.,  107 ;  Sermon  v.  Woodbridg-e,  2  Doug-., 
781;  Routh  v.  Thompson,  11  East,  428;  Tyrie  v. 
Fletcher,  2  Cowp.,  666,  per  Mansfield,  C.  J.  See,  also, 
Vos  v.  United  Ins.  Co.,  2  Johns.  Cas.,  180. 
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Assured  cannot  prevent  risfc  from  attaching  hy  no- 
tice when  the  voyage  is  not  actually  ..abandoned. 
New  York  Fire  M.  Ins.  Co.  v.  Roberts,  4  Duer.  141. 

Generally,  where  premium  in  entire,  the  risk  is  not 
severahle,  and  when  any  part  of  the  risk  attaches 
the  premium  is  earned.  Waters  v.  Allen,  5  Hill,421 ; 
Homer  v.  Dorr,  10  Mass..  26;  Donath  v.  N.  A.  Ins. 
Co.,  4  Ball.,  463, 471 ;  Bermon  v.  Woodbridg-e,  2 
Doug-.,  781 ;  Moses  v.  Pratt,  4  Campb.,  297 ;  Tait  v. 
Levi,  14  East,  481. 

Where  inmranceteon  the  ship  and  cargo,  and  the 
ship  only  g-oes,  the  premium  on  the  carpro  is  return- 
able. Horneyer  v.  Lushing-ton,  15  East,  46 ;  Amery 
v.  Roarers,  1  Esp.,  207. 

Ana  where  on/]/  a  part  of  the  goods  are  shipped, 
only  a  part  of  the  premium  is  earned.  Holmes  v. 
United  Ins.  Co.,  2  Johns.  Cas.,  329 ;  Pollock  v.  Don- 
aldson, 3  Dall.,  510.  See,  also,  Mut.  Mar.  Ins.  Co.  v. 
Swift,  7  Gray,  256. 
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sel  at  the  commencement  of  a  voyage.  But 
here  it  is  conceded  that  her  distressed  plight 
was  owing  to  perils  insured  against  by  former 
policies,  and  evinces  that  the  defendants  did 
not  mean  to  take  her  up,  until  after  her  safe 
arrival  at  La  Vera  Cruz.  Again,  is  it  not  a 
part  of  the  understanding,  that  the  goods  shall 
not  have  been  damaged  by  the  sea  when  the 
voyage  begins?  Who  can  say  this  was  not 
the  case  here?  Suppose  at  New  Orleans  the 
•cargo  had  appeared  so  much  spoiled  as  to  jus- 
tify an  abandonment,  or  a  claim  for  a  heavy 
partial  loss,  how  was  it.  to  be  ascertained 
when  the  injury  happened,  before  or  after 
leaving  La  Vera  Cruz?  In  this  way  the  de- 
fendants would  have  been  exposed  to  a  loss 
which  had  been  occasioned  in  a  part  of  the 
iter,  during  which  it  is  not  pretended  they  run 
any  danger.  When  it  is  agreed,  then,  that 
the  risk  shall  commence  from  the  lading  of 

foods,  at  a  particular  port,  this  is  so  far  from 
eing  a  nugatory  provision,  which  we  have  a 
right  to  say  means  nothing,  that  the  under- 
writer has  a  palpable  interest  in  exacting  a 
literal  compliance,  or  to  consider  himself  ex- 
onerated. These  arguments,  although  not 
urged  at  the  bar,  are  conclusive  in  favor  of 
the  plaintiffs.  But  in  Vredenburg  v.  Grade, 
it  is  said  a  different  construction  was  given  to 
this  clause,  and  that  the  goods  shipped  aj  New 
York  were  considered  as  covered  by  the  pol- 
icy, although  the  adventure  was  to  begin  from 
their  loading  in  the  West  Indies.  Such  a  de- 
cision certainly  took  place  ;  but  it  appeared 
that  the  underwriter  was  informed  that  the 
goods  intended  to  be  insured  were  shipped 
from  New  York,  and  that  the  vessel  had  pro- 
ceeded to  the  West  Indies  (where  she  was  at 
the  time  of  subscribing  the  policy)  without  in- 
surance. A  letter  was  also  shown  to  him, 
stating  the  vessel's  arrival  at  Cape  Nicola 
Mole,  where  she  had  disposed  of  a  small  part 
of  the  cargo,  and  was  about  proceeding  to  St. 
Mark's  with  the  residue.  This  explanation, 
which  was  admitted,  presents  a  very  different 
contract  from  the  one  on  which  we  are  now 
deciding,  and  which,  therefore,  cannot  be 
governed  by  it.  It  was  a  trading  voyage  in 
the  West  Indies,  where  it  is  not  usual  to  carry 
produce  of  one  island  to  another.  It  was,  also, 
by  the  express  understanding  of  the  under- 
writer, a  policy  on  goods  shipped  at  New 
York,  and  the  vessel  beinjr  already  in  the 
West  Indies,  that  part  of  the  world  was  only 
mentioned  as  the  place  where  the  risk  was  to 
343*]  commence.  *But  with  all  these  ex- 
planations, we  well  remember  that  one  of  the 
first  counsel  who  ever  appeared  at  this  or  any 
other  bar,  and  who  was  concerned  with  me 
for  the  plaintiff  in  the  cause,  entertained  a 
very  strftng  opinion  that  our  client  would 
have  to  apply  to  a  court  of  chancery  to  amend 
his  policy,  to  enable  him  to  succeed  in  a  court 
of  common  law. 

From  this  view  of  the  question,  it  is  not 
necessary  to  say  how  the  interdiction  to.  trade 
at  La  Vera  Cruz  affected  the  prior  insurances. 
Whether  they  terminated  there,  or  continued 
during  the  route  to  New  Orleans,  our  opinion 
is  the  same. 

The  cargo  taken  in  at  New  Orleans  being 
covered  by  prior  insurances,  the  defendant 
was  of  course  at  no  risk  after  the  schooner 
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left  that  place,  and  thinking,  for  the  reasons 
mentioned,  that  the  policy  did  not  attach  dur- 
ing her  voyage  from  La  Vera  Cruz  to  New 
Orleans,  the  plaintiffs  must  have  judgment. 

Postea  to  the  plaintiffs. 
Cited  in— 3  Johns.,  308 ;  4  Johns.,  449 ;  11  Johns.,  310. 


JACKSON  v.   RICHARDS. 

1.  Note — Due  on  Sunday — Demand  Saturday — 
2 — Id. — Maker  Insolvent — Demand  of,  Neces- 
sary to  Charge  Indorser — Notice  Previous  to 
Demand 

If  a  note  fall  due  on  a  Sunday,  payment  must  be 
demanded  on  the  Saturday.  An  indorser  of  the 
promissory  note  of  an  insolvent  is  not  chargeable 
without  a  previous  demand  on  the  maker,  and  no- 
tice, though  the  indorsement  has  been  without  any 
consideration,  and  merely  to  give  currency  to  the 
paper. 

Notice  to  the  tndorser,  if  previous  to  a  demand  on 
the  maker,  is  bad,  though  it  be  on  the  first  day 
after  the  expiration  of  the  days  of  grace. 

Citations— Bayley,  59.  66-67-76;  Chitty,  141,  148; 
153  2  H.  Bl.,  336,  337 ;  1  Ld.  Raym.,  743 ;  4  D.  &  E., 
152;  Titus  v.  Bowne,  July,  1798;  Esp.Rep.,  303;  2  H. 
BL,  609. 

A  SSUMPSIT  by  the  holder  of  a  promissory 
IJL  note  against  the  second  indorser. 

The  maker  being  indebted  to  some  English 
creditors,  the  plaintiff  agreed  to  take  his  note 
for  15s.  in  the  pound,  with  two  indorsers.  In 
consequence  of  this  arrangement,  the  note  in 
question  was  made,  and  delivered  over  to 
Jackson.  The  three  days  of  grace  expiring 
on  Sunday,  and  the  maker  having  become  in- 
solvent notice  of  nonpayment  was  given  to 
the  defendant  on  the  Monday  following,  but, 
before  any  demand  on  the  drawer,  which, 
though  on  that  day,  was  not  made  till  after 
the  notice  of  nonpayment.  The  case  was  sub- 
mitted without  argument  on  the  following 
points :  1.  That  the  note  becoming  due  on 
Sunday,  demand  of  payment  was  not  requisite 
until  Monday  ;  no  usage  being  shown  requir- 
ing demand  before  the  expiration  of  the  three 
days  of  grace.  2.  That  the  rule  by  which  in 
such  cases  demand  is  necessary  on  Saturday, 
is  applicable  to  bills  and  not  to  notes  :  because 
as  to  them  the  law  is  satisfied  if  made  within  a 
reasonable  time.  3.  That  as  the  maker  was 
insolvent,  and  the  name  of  the  defendant  in- 
dorsed to  give  the  note  credit,  regular  demand 
was  not  required.  4.  That  no  injury  to  the 
defendant  has  arisen  from  the  *want  [*344 
of  a  more  regular  demand,  and  the  court 
oughl  not  to  enforce  any  strict  rule  against 
the  plaintiff,  even  if  the  demand  was  not 
strictly  regular. 


NOTE.— Sunday  and  legal  holidays— Notes  and  hills 
falling  due  <m— Demand  and  dishonor  to  precede  no- 
tice to  indorser. 

Notes  and  MR8/aZUng  due  on  Sunday  or  a  legal  hol- 
iday, are  due  the  preceding  secular  day.  Lewis  v. 
Burr,  2  Cai.  CHS.,  196;  Griffin  v.  Gofif,  12  Johns.,  423 ; 
Ontario  Bank  v.  Petrie,  3  Wend.,  456;  Cuyler  v. 
Stevens,  4  Td.,  566;  Ransom  v.  Mack,  2  Hill,  587; 
Sholden  v.  Benham,  4  Id.,  129 ;  Homes  v.  Smith,  20 
Me.,  264;  Baker  v.  Parker,  6  Pick.,  80;  Fleming  v. 
Fulton,  7  Miss.,  473 ;  Barlow  v.  Planters'  Bank,  8  Id., 
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KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  case  presents  two  questions :  First, 
whether  the  usual  and  due  means  have  been 
taken  to  fix  the  defendants  as  indorser  of  the 
note  ?  Second,  if  not,  then,  whether  the  cir- 
cumstances of  the  case  rendered  those  means 
unnecessary  ?  Generally,  to  fix  an  indorser, 
the  holder  must  demand,  or  use  due  dilligence 
to  get  payment  of  the  maker  when  the  note 
becomes  payable ;  and,  on  his  default,  he 
must  use  due  diligence  in  giving  notice  thereof 
to  the  indorser.  The  demand  of  payment 
from  the  drawer  must  be  made  on  the  third 
day  of  grace,  and  within  a  reasonable  time 
before  the  expiration  of  the  day.  (Bayley,  59, 
67;  Chitty,  148;  2  H.  Black.,  336,  337.)  If 
the  third  day  be  Sunday,  demand  must  be 
made  on  the  second  day.  This  was  the  estab- 
lished usage  as  early  as  the  time  of  Lord  Holt, 
in  the  case  of  foreign  bills,  and  it  has  since 
been  extended  equally  to  inland  bills  and  notes 
of  hand  ;  for  inland  bills  and  notes  are  paya- 
ble at  the  same  time  as  foreign  bills,  and  there 
is  no  material  difference  between  them.  (Tassel 
and  Lee  v.  Lewis,  1  Ld.  Raym.,  743  ;  Chitty, 
141  ;  Bayley,  66,  and  Marius,  cited  by  both. 
See  also  what  Lord  Kenyon  says  in  4  D.  &  E., 
152.)  In  the  present  case,  then,  there  was 
wanting  due  diligence  in  presenting  the  note 
to  the  maker  for  payment,  and  no  reason  is 
given  why  the  demand  was  postponed  from 
Saturday  till  Monday.  If  the  demand  had 
been  duly  made  on  Saturday,  the  notice  to  the 
indorser  would  have  been  sufficient  on  the  fol- 
lowing day  ;  or,  in  this  instance,  on  the  Mon- 
day. (Bayley,  76  ;  Chitty,  153  ;  W.  &  I.  Titus 
v.  Bowne,  July  Term,  1798.)  But  here  the 
notice  was  given  even  prior  to  the  demand 
upon  the  drawer,  and  was  consequently  null, 
as  the  drawer  was  not  in  default  when  the 
notice  was  given.  From  the  reason,  then,  that 
the  demand  was  not  made  on  Saturday,  and 
that  the  notice  was  prior  in  point  of  time  to  a 
default  in  the  drawer,  the  requisite  steps  were 
not  taken  to  charge  the  indorser,  and  he  has  a 
strict  right  to  avail  himself  of  the  laches  of  the 
holder  in  his  discharge,  unless  there  be  some 
peculiar  circumstances  in  this  case  to  take  it 
out  of  the  general  rule.  It  has  been  laid  down 
by  the  court  of  C.  B.  in  the  case  of  De  Berdt  v. 
Atkinson  (2  H.  Black.,  336), !  that  the  payee  of 
a  promissory  note  indorsing  it  to  give  it  cur- 
rency, and  knowing  of  the  insolvency  of  the 
345*]  maker  at  the  *time  of  such  indorse- 


1. — On  the  authority  of  this  case  Lord  Ellenbor- 
ough  ruled,  that  notice  to  a  payee  of  a  bill,  indors- 
ing with  a  knowledge  that  the  drawer  had  no  funds 
in  the  drawee's  hands,  was  unnecessary.  Sisson  v. 
Tomlinson,  Selwyn's  N.  P.,  29,  n. 


ment,  cannot  insist  on  the  want  of  demand 
and  notice,  because  he  was  not  an  indorser  in 
the  common  course  of  business,  and  cannot  be 
affected  by  the  want  of  notice.  The  same 
point  was  afterwards  ruled  by  Buller,  J.,  at 
Nw.Prius  (1  Esp.  Rep.,  803).  But  within 
two  years  subsequent  to  the  first  decision,  the 
same  court  of  C.  B.  decided  directly  the  con- 
trary in  the  case  of  Nicholson  v.  Oouthit  (2  H. 
Black.,  609).  We  think  the  reasoning  in  the 
last  decision  the  best  and  ought  to  be  followed.* 
When  a  person  signs  a  note  m  the  character  of 
indorser,  the  presumption  is,  that  he  is  to  re- 
ceive all  the  privileges  of  that  character.  If 
he  meant  to  be  absolutely  bound  as  a  co-debtor, 
he  would  have  signed  the  note  jointly  with  the 
drawer,  or  this  meaning  would  have  been  in 
some  other  way  declared.  An  indorsement 
for  the  credit  of  the  drawer,  and  without  re- 
ceiving value,  is  not  unusual  in  the  ordinary 
course  of  business,  but  it  would  be  inconven- 
ient and  injurious  to  dispense  with  the  settled 
rule  of  the  previous  demand  and  notice  in  all 
such  cases.  It  is,  no  doubt,  the  general  under- 
standing of  the  parties  when  negotiable  paper  is 
indorsed,  that  the  legal  consequences  shall  at- 
tach to  that  indorsement.  There  is  ho  impu- 
tation of  fraud  or  want  of  faith  in  this  case. 
It  is  not  analogous  to  the  case  of  a  drawer  of  a 
bill,  drawing  without  funds  to  uphold  his 
draft,  ^nd  who  is  properly  chargeable  without 
notice.  We  are,  therefore,  of  opinion  that 
judgment  ought  to  be  entered  for  the  defend- 
ant. 

Judgment  for  the  defendant. 

Cited  in— 7  Johns.,  362;  11  Johns.,  182;  12  Johns.. 
424;  13  Johns.,  471:  3  Cow.,  262;  3  Wend.,  171;  4 
Wend.,  567 ;  7  Wend.,  169 ;  17  Wend.,  98 ;  52  N.  Y., 
548 ;  4  Bos.,  318. 


NEWKERK  ET  TJX.  AND  ROOSA 

v. 

C.    NEWKERK,    C.    P.   NEWKERK    ANI> 
DUBOIS  ET  ux. 

1.  Devise — Construction  of— Conditions — Limi- 
tation. 2.  Residuary  Clause  —  Construction 
of. 

A  devise  of  "all  my  right  in  the  patentees'  woods, 
to  my  children,  in  case  the  same  continue  to  inhabit 
the  town  of  Hurley,  otherwise  not,"  passes  the  fee,  if 
there  be  one  in  the  testator,and  is  a  condition  subse- 
quent, if  it  be  a  condition  at  all,  but  is,  utsemb.,  void, 
as  repugnant  to  the  nature  of  a  fee.  It  is  not  a  limita- 

2. — Perhaps  the  two  cases  may  be  reconciled  by 
considering  that  in  the  first  the  indorsement  was  on 
mere  accommodation  paper  to  raise  money ;  that  in 
the  latter  the  indorsement  was  by  way  of  security. 


129 :  Offut  v.  Stout,  4  J.  J.  Marsh,  332 ;  Sheppard  v. 
Spates,  4  Md.,  400;  Bussard  v.  Levering,  6  Wheat., 
102,  note  in  Law.  Ed.;  Irwin  v.  Brown,  2  Cranch  C. 
C.,  314 ;  Doremus  v.  Burton,  5  Biss.,  57 ;  Tassell  v. 
Lewis,  1  Ld.  Raym.,  743.  But  see  Sanders  v.  Ocbil- 
tree,  5  Port.  (Ala.)  73. 

Notes  and  bills  without  grace  falling  due  on  Sun- 
day or  a  legal  holiday,  are  not  payable  till  the  fol- 
lowing day.  Salter  v.  Burt,  20  Wend.,  205 ;  Avery  v. 
Stewart,  2  Conn.,  69 ;  Sands  v.  Lynn,  18  Id.,  18 ;  Bar- 
rett v.  Allen,  10  Ohio,  426 ;  Staples  v.  Franklin  Bank, 
1  Met.,  43. 

This  doctrine  is  disputed.  See  dissenting  opinions 
in  above  cases;  also  Osborne  v.  Smith,  14  Conn., 
366 ;  Blodgett  v.  Durgin,  32,  Vt.,  361. 
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Demand  and  dishonor  must  precede  notice  to  in- 
doraer,  and  they  should  be  alleged  in  such  notice.  A 
notice  merely  alleging  nonpayment  is  insufficient. 
Bussard  v.  Levering,  6  Wheat.,  102,  note  in  Law.  Ed.; 
also  Arnold  v.  Kinloch,  50  Barb.,  44 ;  Gilbert  v.  Den- 
nis, 3  Met.,  495 :  Toothaker  v.  Cornwall,  3  Cal.,  144. 

Notice  to  indorser  prior  to  demand  or  maturity  is 
insufficient.  Lawrence  v.  Langley,  14  N.  H.,  70; 
Dennie  v.  Walker,  7  Id.,  199 ;  Biting  v.  Schuylkill 
Bank,  2  Pa.  St.,  355;  Pierce  v.  Cate,  12  Cush.,  190; 
Pinkham  v.  Marcey,  9  Met.,  174;  Sinclair  v.  Lynah, 
1  Spears  (S.  C.),  244.  But  see  Corp  v.  McComb,  1 
Johns.  Cas.,  329. 

See  generally  Reed  v.  Seixas,  2  Johns.,  Cas.,  337, 
and  note. 

CAINES'  REPS.,  2. 


1805 


NEWKIRK  ET  AL.  v.  NEWKIRK,  ET  A.L.. 


345- 


tion  for  want  of  a  devise  over ;  and  if  the  devise 
itself  be  to  the  testator's  heirs,  tt  is  void  as  a  con- 
dition ;  because  the  devisees  themselves  would  be 
the  persons  to  take  advantage  of  it. 

A  residuary  clause  of  a  testator's  "whole  and  real 
estate,  except  what  I  have  before  disposed  of,"  will 
not  carry  an  estate  previously  devised  on  condi- 
tion, nor  does  it  operate  as  a  conditional  limitation. 

Citations— 1  D.  &  E.,  411 ;  2  D.  &  E.,  656 ;  1  Ves.,  338 ; 
Cases  Temp.,  Talbot,  184 ;  Pow.  on  Dev.,  246 ;  1  Ves., 
420;  5  Vin.,  p.  103,  pi.  22. 

IN  partition  from  the  Common  Pleas  of 
Ulster  County.  The  defendants  had  pleaded 
that  the  plaintiffs  did  not  hold  in  common  with 
them,  in  manner  and  form,  &c.,  upon  which 
issue  was  taken,  and  a  verdict  rendered  by 
consent,  subject  to  the  opinion  of  the  court  on 
the  following  case. 

In  1767,  Cornelius  Newkerk,  deceased,  being 
seized  in  fee  of  several  undivided  portions  of 
land,  in  a  tract  called  the  Patentees'  Bos,  or 
Partners  Wood  Land  Tract,  so  named  from 
having  been  originally  purchased  by  nine  per- 
34C  ]  sons,  entered  into  *articles  of  agree- 
ment with  the  then  proprietors,  by  which  they 
mutually  covenanted  that  their  respective 
shares  should  forever  remain  uncultivated, 
and  in  common  among  them,  their  heirs  and 
assigns,  "being  residenters  in  the  town  of 
Hurley,"  for  their  respective  proper  uses, 
"  within  the  limits  of  the  town  of  Hurley," 
even  though  partition  should  be  made  of  the 
same,  "provided  always  that  they  be  resi- 
denters in  the  town  of  Hurley  aforesaid,  the  said 
parties,  each  one  of  them  for  themselves,  and 
for  their  respective  heirs  and  assigns,  coven- 
anting, granting  and  agreeing  to  and  with  each 
other,  and  the  heirs  and  assigns  of  each  other, 
that  they  will  not  give,  grant,  bargain,  sell, 
convey,  or  otherwise  dispose  of  their  respective 
right,  title,  or  interest  in  the  said  tract  or 
parcel  of  land  (not  now  enjoyed  in  severalty), 
to  any  person  or  persons  not  residing  in  the 
town  of  Hurley  aforesaid."  On  the  15th  of 
September,  1787,  he  duly  made  and  published 
his  last  will  and  testament,  dated  at  his  house 
in  Hurley,  by  which  he  devised  all  his  ' '  right 
in  the  woods  of  the  patentees,  to  all  his  chil- 
dren, and  also  his  son,  Airy's  son  Peter,  in 
case  the  same  continue  to  inhabit  the  town  of 
Hurley,  otherwise  not."  In  a  subsequent 
clause,  he  says  :  "It  is  my  will  and  desire, 
and  I  give  by  these  to  my  before-named  two 
sons,  Philip  and  Cornelius,  my  whole  real 
estate,  except  what  I  have  ordered  and  dis- 
posed respecting  the  woods  of  the  patentees, 
to  be  divided  between  the  two,  for  them,  their 
heirs  and  assigns  forever." 

In  February,  1788,  the  testator  died,  leaving 
two  sons,  Philip  and  Cornelius,  four  daughters, 
Jannelje,  the  wife  of  Benjamin  Roosa,  Leah, 
the  wife  bf  Garret  Newkerk,  Hendrica,  the 
wife  of  Cornelius  Dumond,  Arriantje,  the 
wife  of  Petrus  Dubois,  and  his  grandson, 
Petrus,  the  son  of  Airy. 

In  1789,  by  the  act  of  the  then  colony,  the 
Patentees'  Bos  was  annexed  to  Hurley,  within 
which  it  was  not  comprehended  by  the  patent 
and  incorporation  of  that  town.  In  1793, 
Philip  Newkerk  departed  this  life,  leaving 
issue  Cornelius  P.  Newkerk,  Elizabeth,  and 
Maria,  who  died  an  infant.  Judgment  having 
gone  by  default  against  those  defendants  not 
mentioned  in  the  title  of  this  suit,  the  cause 
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came  on  for  trial  between  those  named,  when 
it  appeared  in  evidence  that  the  testator's 
house,  from  whence  his  will  was  dated,  and 
where  he  resided  and  died,  was  not,  in  fact, 
at  that  time,  within  the  town  of  Hurley,  but 
within  the  Patentees'  Bos,  which,  however, 
was  generally  called  the  town  or  village  of 
Hurley.  That  *his  daughters,  Leah,  [*347 
the  wife  of  Garret  C.  Newkerk,  and  the  other 
plaintiff,  Jannetje  Roosa,  at  the  period  when 
the  will  was  made,  and  at  that  of  the  testator's 
death,  were,  and  have  ever  since  been,  inhabi- 
tants of  the  town  of  Rochester,  and  not  of 
Hurley.  That  Peter,  the  grandson,  was,  both 
when  the  testator  made  his  will,  and  when  he 
died,  an  infant,  residing  sometimes  with  his 
mother,  in  the  town  of  Kingston,  and  some- 
times with  Peter  Dubois,  in  Hurley,  but  now 
living  in  Dutchess  County.  That  Peter  Dubois 
and  Arriantje,  his  wife,  from  the  date  of  the 
will  to  the  present  time,  were  residents  in  the 
town  of  Hurley.  The  question  was  whether, 
under  these  circumstances,  the  plaintiffs  could 
claim  any  estate  in  the  Patentees'  Bos,  by  virtue 
of  the  above  devise  ? 

J/n  L.  Elmendoi'f,  for  the  plaintiffs.  I  shall 
contend,  1.  That  by  the  words  "all  my 
right,"  which  the  testator  has  used,  a  fee  is 
passed.  2.  That  the  inhabitancy  required  is 
a  condition  subsequent.  3.  That,  as  there  is 
no  limitation  over,  no  estate  can  be  raised  on 
the  breach  of  this  condition.  4.  That  the  con- 
dition is  too  uncertain  to  create  a  forfeiture, 
and  is  also  repugnant  to  the  nature  of  the 
estate,  and  therefore  void.  On  the  first  point. 
In  a  devise,  any  words  which  comprehend  all 
the  testator's  interest  pass  a  fee  if  he  has  a  fee 
to  pass.  In  the  Countess  of  Bridgewater  v. 
Duke  of  Bolton  (1  Salk.,  236),  "  all  my  estate" 
was  held  to  carry  the  fee.  So  in  Hogan  v. 
Jackson  (Cowp.,  299),  all  "effects  real  and  per- 
sonal ; "  "  because,"  says  Lord  Mansfield,  "  if 
the  words  denote  the  quantum  of  interest,  the 
whole  extent  of  such  his  interest  passes." 
(Ibid.,  306.)  The  terms  here  are  tantamount ; 
and  thus,  being  a  principle  settled,  it  would  be 
dangerous  to  refine  upon  them.  (Barry  v. 
Edgworth,  2  P.  Wms.,  524.)  The  introductory 
words  of  this  will  profess  a  disposition  of  the 
whole  of  the  testator's  interest,  and,  therefore, 
must  be  considered  in  expounding  the  meaning 
of  any  doubtful  expression.  (Loveacre,  ex 
dem.  Mudge  v.  Blight  etux.,  Cowp.,  352.)  "All 
personal  and  real  estates"  carry  everything. 
(Chester  v.  Cluster,  3  P.  Wms.,  56.)  If  so, 
why  not  "all  my  right?"  In  Fletcher  v. 
Smiton  (2  D.  &.  E.,  656),  Lord  Kenyon  says 
the  word  "  all,"  so  effectually  passes  every- 
thing, that  a  residuary  clause  has  nothing  to 
operate  on.  To  show  whether  the  inhabitancy 
be  a  condition  precedent  or  subsequent,  we 
must  look  at  what  makes  a  condition  subse- 
quent. "  Where  the  intent  appears  that  the 
estate  shall  be  vested  till  the  condition  be  per- 
formed, it  shall  be  a  condition  subsequent." 
*(Com.  Dig.,  tit.  Condition,  C.)  The  [*348 
forfeiture,  if  any,  was  not  to  be  till  after  they 
had  ceased  to  "continue"  to  inhabit  ;  not  the 
mere  non-residence,  but  the  continuance  of 
that  non-residence,  was  to  defeat  the  estate. 
It  was,  therefore,  a  subsequent  condition  ;  for 
the  non-continuance  cannot  precede  the  com- 
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mencement.  (Plowd.,  23,  25  ;  5  Vin.,  77,  pi. 
32.)  Time  must  be  allowed  to  take  possess! on, 
and  begin  to  inhabit.  If  a  condition  depend 
on  a  party  himself,  he  has  his  whole  life  to 
perform  it.  (Co.  Litt.,  308,  309;  Thomas  v. 
llmrdl,  Skin.,  320.)  "A  devise  to  I.  S.,  so 
long  as  he  shall  have  issue,  is  to  his  death." 
(Pow.  onDev.,  257,  258.)  It  is  further  mani- 
fest that  the  condition  is  subsequent,  because, 
as  is  before  observed,  the  devise  of  all  the  tes- 
tator's right  left  no  residuum,  and  as  the  will 
purports  to  be  a  disposition  of  the  whole 
•estate,  the  intent  was  that  every  part  should 
pass  instantly.  "  Though  in  grants,  estates 
shall  not  be  till  the  condition  precedent  be 
performed  ;  yet,  it  is  otherwise  in  a  will ;  for 
the  will  shall  be  guided  by  the  intent  of  the 
party."  (5  Vin.,  77,  pi.  31.)  It  is  plain  there 
is  not,  in  the  part  of  the  will  upon  which  the 

?  resent  question  arises,  any  limitation  over, 
f,  then,  there  be  any,  the  residuary  clause  is 
the  source  from  whence  it  must  spring.  Now 
it  is  settled,  that  a  devise  of  a  residuum  is  not 
a  devise  over,  because  the  testator  has  not  that 
in  contemplation.  ( Wheeler  v.  Brigham,  1 
Wils.,  138.)  The  condition  was  merely  in  ter- 
rorem,  and,  therefore,  though  not  complied 
with,  works  no  injury.  (Pulling  v.  Ready,  1 
Wils.,  21.)  It  vested  in  the  devisees  and  could 
not  go  over  to  the  residuary  legatee.  (Ibid.) 
It  cannot  be  a  limitation.  To  create  that,  a 
devise  over  is  necessary,  and  then,  upon  non 
performance,  the  ulterior  estate  instantly  vests 
without  entry.  (Com.  Dig.,  tit.  Condition, 
let.  T.;  Pow.  on  Dev.,  257,  248.)  If  it  be  a 
condition,  the  heirs  must  take  advantage  of  it ; 
and  here  those  heirs  are  the  devisees  them- 
selves. The  testator,  never  meant  to  disinherit 
some  for  the  benefit  of  others.  The  Uncer- 
tainty, therefore,  makes  it  void.  It  is  repug- 
nant also  to  the  nature  of  the  estate,  that  a 
fee-simple  should  constantly  be  resided  on ; 
for  this  is  in  effect  to  prevent  its  being  alien- 
ated, but  such  a  condition,  all  the  books  agree, 
would  be  void ;  but  the  estate  remain  absolute. 
<Co.  Litt.,  233  :  Bradley  v.  Peixoto,3  Ves.  Inn., 
324.)  Against  this  the  covenant  in  the  articles 
-of  agreement  cannot  be  relied  on  to  show  the 
testator's  intent ;  and  even  if  it  be,  we  may 
answer  it  was  but  a  personal  obligation. 
349*]  *Mr.  Emott,  contra.  The  testator,  at 
the  time  of  making  his  will,  was  under  the 
•covenant  contained  in  the  articles.  He  be- 
lieved them  to  be  valid,  whether  they  are  so 
or  not,  and  they,  therefore,  may  be  resorted  to 
for  the  purpose  of  explaining  what  passed  in 
his  mind.  Before  examining  the  will,  I  shall 
lay  down  some  preliminary  propositions  which, 
it  is  presumed,  cannot  be  denied.  1.  The 
intention  of  the  testator  is  the  polar  star  in 
the  construction  of  devises,  and  will  be  carried 
into  effect,  if  discoverable,  unless  against  law. 
2.  No  precise  form  is  requisite  to  show  this 
intent,  and  when  it  appears,  it  will  control  the 
words  of  the  will,  and  be  established  even 
against  them.  (Strong  v.  Cummin,  2  Burr., 
770;  Emm  v.  Astley  et  al.,  3  Burr.,  1581.) 
Therefore,  in  construing  a  will,  less  deference 
is  to  be  paid  to  authorities  than  the  words  of 
the  instrument.  3.  Where  the  taking  of  an 
estate  depends  on  the  performance  of  a  prece- 
dent condition,  the  estate  can  never  vest  until 
the  condition  is  strictly  complied  with.  (Shep. 
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Touch.,  126,  129.)  4.  If  the  precedent  condi- 
tion is  unlawful,  against  public  good,  or  sub- 
versive of  the  estate,  it  is  void,  and  the  estate 
can  never  vest.  5.  That  if  it  is  the  intent  of 
the  testator  that  on  a  nonperformance,  the 
estate  is  to  go  to  any  person  except  the  heir,  it 
shall  be  a  conditional  limitation,  and  not  a 
condition.  (Page  v.  Hayward,  11  Mod.,  61.) 
6.  That  a  condition  describing  the  qualifica- 
tion of  the  person  who  is  to  take,  is,  in  its 
nature,  a  condition  precedent.  (Pow.  on  Dev., 
247  :  Creagh  v.  Wilson,  2  Vern.,  573.)  The 
case  presents  this  question  :  Have  the  plaint- 
iffs any  interest  ?  If  they  have  no  interest,  it 
is  enough  for  us,  whether  we  have  any  or  not. 
By  the  covenant  in  the  articles  of  agreement, 
the  property  in  the  Patentees'  Bos  was  to  lie 
uncultivated,  as  a  common,  to  furnish  the 
residence  of  Hurley  with  wood,  &c.  It  would, 
therefore,  benefit  no  other  person  ;  be  no  more 
than  a  commonable  interest  in  the  lands 
devised,  under  the  restriction  of  residence  con- 
tained in  the  articles.  The  words  made  use  of 
show  that  the  residence  of  the  devisees  was 
peculiarly  contemplated.  The  testator  does 
not  say  all  his  undivided  interest  or  estate,  but 
"all  his  right  to  the  Patentees'  Woods."  This 
was  a  right  of  common  to  be  exercised  whilst 
he  or  his  alienees  inhabited  the  town  of  Hurley. 
This  right  was  not  only  distinct  from,  but 
might  exceed,  his  estate.  The  word  "continue" 
has  not  any  particular  force.  Continue  to  re- 
side is  no  more  in  common  parlance  than  shall 
reside.  The  estate  was  not  intended  to  vest 
*till  the  condition  was  complied  with.  [*35O 
Residing  in  Hurley  was  a  personal  qualifica- 
tion, which  the  devisees  were  to  possess  before 
they  could  take.  It  was,  therefore,  a  condi- 
tion precedent.  (Creagh  v.  Wilson.)  On  com- 
plying with  it,  the  parties  would  bring  them- 
selves within  the  intent  of  the  testator,  who 
certainly  never  meant  to  violate  his  covenant. 
The  absurdity  that  would  follow  from  a 
contrary  doctrine,  is  sufficient  to  reject  it ; 
for  the  estate  would  vest  one  moment  only  to 
be  devested  the  next.  But  if  we  err  in  our 
first  construction,  then  we  say  it  is  a  condi- 
tional limitation,  and  not  a  condition,  accord- 
ing to  the  doctrine  in  the  5th  proposition.  For 
it  is  plain  the  testator  meant  that  the  devisees 
should  take  it  as  devisees,  or  not  at  all  ;  be- 
cause the  contrary  would  defeat  the  very  pro- 
vision, the  devisees  and  heirs  being  the  same  ; 
because,  also,  the  residuary  clause  carries  the 
property.  The  words  are,  "my  whole  real 
estate,  except  what  I  have  ordered  and  dis- 
posed respecting  the  woods."  This  passes  the 
reversion.  (Lydcottv.  Wittmcs,  3  Mod.,  229.) 
This  shows  the  testator  contemplated  the  very 
case  which  has  happened,  and,  therefore,  in 
neither  point  of  view  can  the  plaintiffs  have 
any  claim. 

Messrs.  Harison  and  Van  Vechten.  in  reply. 
Though  in  the  exposition  of  a  will  the  inten- 
tion of  the  testator  be  the  polar  star,  authori- 
ties are  the  pointers  by  which  we  are  to  be 
directed  in  the  search.  Allowing  in  the  pres- 
ent case  that  the  condition  is  precedent,  the 
plaintiffs  must  recover ;  because,  till  per- 
formed, the  property  would  vest  in  them  as 
heirs  in  common  with  the  defendants  ;  for  a 
residuary  clause  of  what  is  undisposed  of  will 
not  operate  on  an  estate  previously  devised, 
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though  upon  a  precedent  impossible  condition. 
The  same  principle  will  prevent  its  being  consid- 
ered as  a  conditional  limitation.  For  that  can 
be  only  by  devise  over.  And  if  this  residuary 
clause  do  not  pass  the  property  over,  there  is 
an  end  of  the  conditional  limitation.  By  con- 
struing it  to  be  one,  the  residuary  devisees 
would  take,  discharged  of  the  condition  the 
testator  seems  so  anxious  to  preserve.  They 
are  included  in  the  clause  on  which  the  ques- 
tion now  before  the  court  arises.  It  was  never 
meant,  by  the  last  part  of  the  will,  to  give  them 
unfettered  that  which  was  previously  bestowed 
with  a  restriction.  The  reason  of  imposing 
any  was  only  to  prevent  the  covenant  he  had 
entered  into  from  affecting  his  children,  by 
making  them  liable  to  damages.  If  the  arti- 
cles operated  at  all,  it  was  as  a  mere  personal 
351*]  obligation,  for  *breach  of  which  an 
action  would  lie.  It  was  to  exempt  from  this 
that  the  testator  framed  his  devise  in  the  man- 
ner we  now  see  it.  We  have  shown  it  is  not  a 
-conditional  limitation.  If,  then,  it  be  a  con- 
dition, it  is  void  ;  because  the  heirs  would 
have  to  enter  on  themselves.  It  can,  at  the 
utmost,  be  only  a  condition  subsequent,  in 
which  entry  and  notice  is  necessary.  This  is 
not  pretended  to  have  been  done.  On  every 
principle,  therefore,  the  plaintiffs  must  have 
judgment. 

LIVINGSTON,  J.,  delivered  the  opinion  of 
the  court  : 

This  cause  was  very  ably  argued,  and  both 
parties  appeared  to  admit  it  was  one  of  con- 
siderable difficulty.  It  may  be  so,  but  we 
were  well  satisfied  on  the  argument,  and  have 
seen  no  reason  to  change  our  opinion  since, 
that  the  plaintiffs,  Leah  Newkerk  and  Jan- 
netje  Roosa,  took,  under  their  father's  will,  an 
absolute  estate  in  fee-simple  in  the  premises  in 
question,  in  common  with  the  other  children 
and  grandchild  of  the  devisor,  and  that, 
therefore,  they  were  entitled  to  recover  in  this 
suit. 

It  can  hardly  be  doubted,  that  a  devise  of  a 
man's  right  in  lands  will  pass  all  his  estate  and 
interest  therein,  and  of  course  a  fee,  if  he  him- 
self have  one.  Right  is  equivalent  to  all 
right ;  and  if  all  his  right  be  devised,  what  is 
there  left  for  others  ?  Wills,  it  is  known,  are 
favorably  expounded  for  a  devisee,  to  give 
effect  to  the  devisor's  intention,  who,  not  al- 
ways being  in  a  situation  to  obtain  profes- 
sional aid,  may  not  use  legal  or  technical 
phrases.  For  this  reason  words  in  devises  are 
dispensed  with,  that  are  requisite  in  other  in- 
struments. Not  only  a  fee  may  be  thus  con- 
veyed, without  words  of  inheritance,  and  an 
estate  tail  without  words  of  procreation,  but 
an  estate  may  pass  by  implication.  Nay,  to 
give  a  fee-simple,  it  is  not  even  necessary  to 
use  any  words  of  perpetuity ;  it  is  sufficient 
that  it  appears  to  be  the  testator's  intention  to 
dispose  of  all  his  interest.  This  is  implied 
from  the  use  of  the  word  "estate"  alone.  (Hold- 
fast v.  Marten,  1  D.  &  E.,  411  ;  Fletcfier  v. 
JSmiton.  2  D.  &  E.,  656  ;  1  Ves.,  228.) 

Although  the  word  "right"  be  not  so  com- 
monly used  as  that  of  estate,  and,  therefore, 
we  are  without  decisions  as  to  its  operation 
and  effect,  there  can  be  no  danger  in  regard- 
ing it  in  legal  parlance,  at  least  in  wills,  as 
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synonymous  with  the  other.  If  the  testator's 
intention  be  a  guide,  and  it  be  recollected  that 
his  own  children  were  the  objects  of  his  benev- 
olence, no  one  can  doubt  that  he  considered 
and  used  it  as  such,  and  that  it  was  his  desire 
the  devisees  should  take  a  fee  in  these  lands. 

As  by  this  disposition,  if  unconditional,  his 
children  took  *nothing  more  in  these  [*352 
premises  than  they  would  have  had  as  heirs- 
at-law,  perhaps  it  may  be  altogether  void  ;  for, 
when  that  is  the  case,  the  heir  is  in  by  de- 
scent, which  is  a  better  title  than  purchase. 
But  we  are  not  disposed  to  consider  the  devise 
void  on  that  account ;  not  only  because  the 
defendants  have  not  insisted  on  it,  but  more 
especially  because  such  a  determination  could 
have  no  other  tendency  than  to  turn  the  plaint- 
iffs round  to  another  action,  if  we  should  think 
that,  having  claimed  under  a  will,  they  cannot 
recover  as  heirs-at-law. 

The  effect  of  the  condition  is  next  to  be  con- 
sidered. By  the  defendant's  counsel  it  is  in- 
sisted that  the  residence  here  mentioned  was 
a  condition  precedent,  which  must,  therefore, 
be  performed,  or  complied  with,  before  the 
estate  can  vest.  There  are  no  technical  ap- 
propriate terms  to  distinguish  in  all  cases  be- 
tween conditions  precedent  and  subsequent ; 
for  the  same  words  may,  at  different  times, 
make  them  the  one  or  the  other,  according  to 
the  different  intent  of  the  persons  who  create 
them.  ( Cases  temp.  Talbot,  184 ;  Pow.  on 
Dev.,  246.)  We  should  be  inclined  to  regard 
this,  if  valid,  as  a  condition  subsequent.  If 
his  children  did  not  inhabit  the  town  of  Hur- 
ley at  the  testator's  death  (which  was  the  case 
with  only  one  of  them),  he  certainly  intended 
to  afford  them  time  to  remove  there.  The  es- 
tate, then,  must  have  vested  immediately  on 
the  testator's  death,  liable  to  be  defeated  by  a 
refusal  to  reside  in  the  town  of  Hurley.  So 
also  Arriantje  Dubois,  who  alone  of  the  devi- 
sees inhabited  the  town,  would  take  immedi- 
ately on  the  testator's  death,  but  might  forfeit 
it  on  a  removal.  Thus,  if  lands  be  given  to 
a  person  on  condition  of  executing  a  release 
of  all  his  demands  against  the  devisor's  estate 
within  three  months  after  his  decease,  this  is  a 
condition  subsequent,  and  the  lands  vest  in  the 
devisee,  to  be  defeated  or  not,  according  to 
what  may  after  happen.  (Anelyn  v.  Ward,  1 
Ves. ,  420.)  But  it  is  not  very  necessary  to  fix  on 
the  class  to  which  this  condition  belongs,  for 
we  think  it  void,  either  because  of  its  repug- 
nancy to  the  estate  devised,  or  as  being  highly 
unreasonable,  or  for  its  uncertainty,  or  on  ac- 
count of  its  being  nugatory  and  inoperative, 
the  same  being  imposed  on  the  heirs-at-law, 
without  any  limitation  or  devise  over. 

It  is  repugnant  to  the  estate  created.  A 
grant  or  devise  in  fee,  on  condition  that  the 
grantee  or  devisee  shall  not  alien,  is  void. 
(5  Vin.,  p.  102,  pi.  22.)  Although  the  law 
permits  a  man  to  direct  what  shall  become  of 
his  property  after  his  decease  *and  [*353 
even  to  annex  conditions,  upon  the  perform- 
ance of  which  the  party  designated  shall  en- 
joy it,  yet  these  conditions  are  not  highly 
favored,  and  ought  not  to  lay  unnecessary,  or 
improper  restraints  on  an  heir.  In  this  light 
the  condition  under  consideration  is  not  to  be 
endured  ;  for  what  is  it,  in  the  sense  of  the  de- 
fendant, but  a  complete  prohibition  to  alien  ? 
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If  the  devisees  were  always  to  inhabit  the 
town  of  Hurley,  they  could  not  sell.  If  they 
did,  were  the  grantees  also  to  be  inhabitants 
of  the  same  town  ?  Or  were  the  devisees 
themselves,  even  after  the  alienation,  to  remain 
there  ?  If  continuing  there  only  while  they 
held  the  estate  were  sufficient,  they  might  defeat 
the  testator's  intention,  by  parting  with  the 
land  as  soon  as  that  situation  became  irk- 
some to  them,  unless  their  assigns  were  for- 
ever to  live  in  that  town,  which  would  not 
only  be  a  great  clog  on  its  alienation,  but 
would  be  entailing  a  very  unusual  condition 
on  the  owners  of  this  property,  and  one  that 
was  to  have  no  end,  which  the  testator  had  no 
right  to  do. 

If  there  be  no  contradiction  between  the 
devise  and  the  condition,  or  unnecessary  re- 
straint on  the  devisees,  it  is  too  absurd  and  un- 
reasonable to  be  countenanced.  It  is  absurd 
for  any  man  to  compel  all  his  children  to  live 
in  a  small  country  village,  as  the  condition  of 
enjoying  a  piece  of  wood-land  lying  there.  A 
thousand  better  situations  might  offer  for  ob- 
taining a  livelihood,  or  being  useful  to  the 
public,  and  when  from  caprice,  or  any  other 
motive,  choice  in  this  respect,  which  ought  to 
be  free,  is  denied  them,  courts  ought  not  to  be 
very  solicitous  to  enforce  a  direction,  which, 
to  say  the  least  of  it,  betrays  more  of  a  whim- 
sical disposition  in  the  testator,  than  of  that 
sound  sense  and  understanding  which  he 
professes  to  have  enjoyed  when  he  made  his 
will.  If  conditions  in  restraint  of  marriage, 
generally,  are  void,  as  being  against  the  rea- 
son and  policy  of  the  law,  we  do  not  perceive 
why  one  so  unreasonable  as  that  of  confining 
a  man's  residence  to  a  single  spot,  should  not 
also  be  void.  Again,  it  is  too  uncertain  and 
unintelligible  to  be  enforced.  What  precise 
ideas  are  to  be  affixed  to  the  terms  "  in  case  the 
same  continue  to  inhabit  the  town  of  Hurley  ?" 
Is  the  expression  equivalent  to  "so  long  as  ?" 
We  read  of  an  estate  being  granted  to  a  man 
so  long  as  he  was  parson  of  a  particular  par- 
ish, or  while  he  continued  unmarried,  or  until 
he  had  made  a  certain  sum  out  of  the  rents,  but 
never,  until  now,  heard  of  lands  being  granted 
in  fee-simple,  so  long  as  the  grantee  should 
354*]  *continue  to  reside  on  or  near  the 
property.  But  it  may  well  be  doubted  whether 
we  have  a  right  to  annex  to  these  terms  a  sig- 
nification so  latitudinary.  In  case  a  man  con- 
tinue to  inhabit  a  particular  spot,  does  not 
necessarily  imply  that  he  is  always  to  do  so  ; 
for  if  he  continue  there  only  a  year  after  the 
testator's  death,  it  will  be,  tp  a  degree,  a  com- 
pliance with  the  condition.  Once  more  ;  what 
is  meant  by  "continuing"  to  inhabit  ?  Only 
one  of  the  devisees  lived  in  Hurley  at  the  date 
of  the  will,  or  when  the  testator  died.  How, 
then,  would  they,  too,  continue  to  inhabit  a 
place  when  they  were  not  there  at  the  time  when 
the  condition  began  to  operate.  But  if  they 
all  lived  in  Hurley  when  their  father  died,  of 
what  duration  was  their  residence  there  to  be  ? 
Was  it  to  continue  during  their  lives,  whether 
they  sold  or  not — or  would  a  shorter  continu- 
ance there  answer  ?  Thus  we  perceive  some 
difficulty  in  arriving  at  the  real  intention  of 
the  testator,  and  in  ascertaining  the  meaning 
of  the  terms  he  has  used,  or  the  extent  of  the 
obligation  with  which  he  intended  to  burden 
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his  children,  and  if  that  be,  in  any  degree,  the 
case,  it  is  a  good  reason  for  rejecting  the  con- 
dition altogether. 

But  if  neither  repugnant  to  the  estate  de- 
vised, nor  absurd  and  unreasonable,  nor  un- 
certain, it  is  absolutely  nugatory,  and  becomes 
void  on  account  of  the  persons  on  whom  it 
was  to  operate.  These  are  the  right  heirs  of 
the  testator.  If  they  do  not  comply  with  this 
injunction  of  residence,  what  is  to  become  of 
the  estate  ?  Why,  it  will  still  be  theirs  in  vir- 
tue of  their  relation  to  the  devisor,  for  neither 
the  law  nor  the  will  has  designated  any  other 
person  to  take  it,  or  to  avail  himself  of  the 
forfeiture,  if  any  accrued.  Whether  the  devi- 
see of  the  residue  of  an  estate  generally,  will, 
in  any  case,  control  a  conditional  devise  of  a 
particular  estate  before  given,  or  carry  the 
same  to  the  residuary  devisee,  if  the  condition 
be  not  complied  with,  is  not  now  worth  in- 
quiring into  ;  for  the  manner  in  which  the  res- 
idue is  devised  by  this  will,  precludes  the  pos- 
sibility of  such  a  construction,  for  the  prem- 
ises in  question  are  expressly  excepted,  and  no 
condition  whatever  is  imposed  on  his  sons 
Philip  and  Cornelius.  The  testator  certainly 
intended,  if  anything,  that  all  his  children 
should  reside  in  Hurley,  and  not  any  one  in 
particular.  If  so,  it  is  absurd  to  suppose  he 
would  absolve  Philip  and  Cornelius  (and  that 
by  mere  implication)  any  more  than  his  other 
children,  from  a  condition  which  he  had  al- 
ready annexed  to  a  devise,  made  to  them  in 
common  with  their  brothers  and  sisters.  We 
*are  clearly,  therefore,  of  opinion  that  [*355 
there  is  no  devise  over  by  this  will  of  the 
wood  of  the  patenteees,  and  this,  in  a  case 
like  this,  renders  it  very  unimportant  to  ascer- 
tain whether  the  condition  be  valid  or  not, 
whether  it  be  precedent  or  subsequent  in  its 
nature,  or  whether  it  be  a  limitation  of  the  es- 
tate to  the  devisees,  so  long  as  they  resided  in 
the  town  of  Hurley  ;  for  if  there  be  no  devise 
over,  they  can,  being  themselves  heirs-at-law, 
forfeit  nothing  by  being  elsewhere.  We  de- 
sire, therefore,  it  may  be  understood,  that  we 
leave  it  optional  with  the  defendants  to  regard 
the  words  under  consideration  as  a  good  and 
valid  condition  ;  as  precedent  or  subsequent, 
or  as  a  limitation,  and  that  in  either  and  every 
case,  the  plaintiffs,  in  our  opinion,  are  entitled 
to  judgment. 

It  may  be  subjoined,  that  there  are  no  words 
in  this  will  from  which  we  have  a  right  to  infer 
the  testator  intended,  that  those  of  his  children 
who  inhabited  the  town  of  Hurley  should  take 
this  property  to  the  exclusion  of  the  others. 
If  such  were  his  desire,  he  has  not  indicated  it 
by  any  proper  expressions,  and  we  have  no 
right  to  imply  it. 

No  notice  has  been  taken  of  the  agreement 
of  1767.  It  may  furnish  a  clew  to  the  testa- 
tor's intentions,  but,  still,  if  he  has  not  ex- 
pressed them  by  apt  words  in  some  part  of  the 
will,  we  cannot  regard  them.  He  may  have 
supposed  that  his  children's  residence  in  Hur- 
ley was  necessary  to  give  them  a  right  to  the 
use  of  his  own  land,  in  the  wood  of  the  patentees, 
which,  by  the  way,  was  incorrect,  for  that  was 
required  only  for  the  purpose  of  entitling  them 
to  carry  wood,  &c.,  from  the  separate  property 
of  the  other  proprietors  ;  or  he  may  have  de- 
sired to  avoid  the  penalty,  which  he  supposed 
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would  attach,  if  he  disposed  of  his  lands  to 
any  person  not  residing  in  that  town.  This  is 
probable  ;  but  the  same  answer  occurs.  He 
ought  to  have  taken  care  so  to  express  him- 
self that  a  court  of  law,  without  violating  its 
own  rules,  or  disregarding  adjudged  cases, 
might  have  given  effect  to  his  intentions.  In  a 
case  like  this,  the  testator's  meaning  must  be 
collected  from  the  will  itself,  by  attending  to 
the  several  parts  of  it,  and  comparing  and  con- 
sidering them  together.  Without  examining 
whether  a  testator's  manifest  intent  may  not 
control  the  legal  operation  of  words  which  he 
may  use  (a  question  once  greatly  agitated  in 
Westminster  Hall,  in  the  celebrated  case  of 
Perrin  v.  Blake),  it  is  sufficient  to  say  that  such 
intention,  if  it  existed,  does  not  appear,  as  it 
did  in  that  case,  by  plain  expressions,  or  neces- 
sary implications,  from  other  parts  of  the 
356*]  *will,  and  that  if  we  attend  to  the  in- 
strument itself,  without  any  reference  to  the 
Agreement,  there  is  no  evidence  whatever  of 
the  intention  which  the  defendants  wish  to 
establish,  or  which  would  justify  a  construc- 
tion of  this  will  different  from  the  one  which 
has  already  been  given,  or  from  the  legal  oper- 
ation and  effect  of  the  various  clauses  which 
relate  to  this  subject.  Upon  the  whole,  we 
think  the  petitioners,  Leah  Newkerk  and  Jan- 
netje  Roosa,  entitled  each  to  one  seventh  un- 
divided part  of  the  premises  in  question,  and 
that  the  plaintiffs  must  have  judgment  accord- 
ingly. 

"We  have  not  examined  another  question, 
which  was  agitated,  whether  the  plaintiffs  can 
have  judgment  in  this  action,  if  their  title  dis- 
closed at  the  trial  shall  appear  to  be  different 
from  that  set  forth  in  their  petition  ;  for  it 
seems  to  have  been  conceded  and  understood, 
by  both  parties,  from  the  manner  of  making 
the  case,  that  in  the  event  of  our  thinking  the 
plaintiffs  entitled  to  any  estate  under  the  will, 
whether  for  life  or  in  fee,  they  were  to  have 
judgment. 


THOMPSON,  J.  There  can  be  no  doubt,  I 
think,  but  that  all  the  interest,  whatever  it 
might  be,  which  Cornelius  Newkerk  held  in 
the  premises,  must  pass  under  this  clause  in 
his  will.  There  is  no  limitation  over  of  any 
interest  to  which  the  residuary  clause  can  ap- 
ply. Still,  however,  I  am  unfortunate  enough 
to  differ  from  the  court.  There  are  no  instru- 
ments to  which  the  rule  of  construing  them 
ought  to  receive  a  more  liberal  application 
than  those  of  wills.  When  I  read  the  above 
clause  in  this  will,  either  separately,  or  con- 
nected with  the  other  parts  of  the  instrument, 
I  can  devise  no  other  solution  of  the  testator's 
intention,  than  that  a  residence  in  the  town  of 
Hurley  was  a  qualification  necessary  for  the 
devisees  to  possess,  in  order  for  the  estate  to 
vest.  It,  therefore,  must  be  considered  in  the 
nature  of  a  condition  precedent,  which  it  is 
incumbent  on  the  plaintiffs  to  show  they  have 
complied  with  before  they  are  entitled  to  take 
under  this  will.  Whatever  reason  the  testator 
might  have  had  for  imposing  this  condition  is 
immaterial.  There  is  nothing  unlawful  in  it, 
nor  anything  whereby  it  can  be  declared  void. 
I  therefore  think  that  no  estate  Vests  in  the 
plaintiffs,  without  a  previous  residence  in  the 
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town  of  Hurley,  and  of  course  that  they  have 
shown  no  title  to  the  premises. 

Judgment  for  the  plaintiffs. 

Approved— 24  Hun,  220. 
Limited— 5  N.  Y.,  135. 

Cited  in— 1  Denio,  450;  6  Paige,  611;  5  N.  Y.,  135; 
35  N.  Y.,  346;  13  Barb.,  136 ;  60  Barb.,  211 ;  29  Mich.,  96. 


*ROBINSON  «.  THE  NEW  YORK  [*357 
INSURANCE  COMPANY. 

Marine  Insurance — Commissions — Agreement  to 
Pay  Supercargo  out  of  Cargo — Other  Agree- 
ments—  Voyage  Broken  up — Sale  at  Port  of 
Necessity — Loss — Insurer  Liable. 

Under  an  agreement  to  pay  a  supercargo,  on  a 
voyage  out  and  home,  a  gross  sum  out  of  a  return 
cargo,  or  give  him  goods  out  of  it  to  that  amount,  at 
his  election,  in  cousideratioil  of  which  he  and  his 
partner  engage  to  sell  the  return  cargo,  free  of 
commissions,  if  the  vessel  be  obliged,  on  her  return, 
to  break  up  her  homeward  voyage,  and  the  cargo 
be  sold  at  the  port  of  necessity,  paying  commissions 
to  merchants  there,  the  supercargo  loses  his  com- 
pensation, though  the  proceeds  of  the  homeward 
cargo  be  partly  invested  in  other  articles,  which  he 
brings  back,  and  if  a  policy  has  been  effected  on  the 
commissions,  it  is  a  total  loss,  and  the  insurer  liable, 
as  there  is  no  recourse  against  the  owners  of  the 
cargo. 

ON  a  policy  of  insurance  on  goods,  with  this 
clause  underwritten  :  "This  insurance  is 
declared  to  be  upon  the  interest  of  William  I. 
Robinson,  being  the  allowance  made  him,  as 
supercargo,  as  per  agreement  made  with  the 
owners  of  the  ship  Mary." 

The  facts,  as  they  appeared  on  the  special 
verdict  found  in  the  case  were  these  :  The 
plaintiff,  being  part  owner  of  the  ship  Mary 
and  her  cargo,  contracted  with  the  other 
owners  to  go  in  her  to  the  East  Indies,  as  super- 
cargo, under  the  following  written  agreement: 
"  We  the  subscribers,  owners  of  the  ship  Mary, 
having  engaged  William  I.  Robinson,  as  super- 
cargo, on  her  intended  voyage  from  hence  to 
Batavia,  and  possibly  to  Canton,  have  agreed, 
in  consideration  of  his  undertaking  and  exe- 
cuting the  duties  of  this  trust,  to  pay  him  ten 
thousand  dollars  out  of  the  proceeds  of  any 
cargo  the  ship  may  bring  from  Batavia,  or  to 
deliver  him  part  of  such  cargo,  to  that  amount, 
at  the  current  market  price,  on  arrival  here,  at 
his  option.  But  if  the  ship  should  proceed  to 
Canton,  and  the  letter  of  credit  with  which  he 
will  be  furnished  should  be  availing,  we  in  that 
case  agree  to  pay  him  twelve  thousand  five 
hundred  dollars,  as  above,  otherwise  he  is  to 
have  no  more  than  ten  thousand  dollars,  the 
same  as  if  the  voyage  out  had  terminated  at 
Batavia,  New  York, "  &c.  Signed  by  the 
owners,  and  the  house  of  William  &  Silvester 
Robinson,  of  which  the  plaintiff  was  one.  In 
consequence  of  this  contract,  the  plaintiff  and 
his  partner  entered  into  one  with  the  owners, 
by  which  they  agreed,  "  in  consideration  of 
the  sum  to  be  paid  William  I.  Robinson,  to 
take  upon  themselves  the  trouble  of  the  manage- 
ment and  sale  of  the  return  cargo,  from  Bata- 
via, or  Canton,  free  from  commission,  subject 
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to  the  direction  of  a  majority  of  the  owners  of 
the  ship  Mary." 

The  mutual  compacts  being  thus  concluded, 
the  plaintiff  insured  his  commissions  with  the 
defendants,  showing  them  at  the  same  time 
the  agreement  under  which  they  were  to  arise, 
and  shortly  after  departed  on  the  proposed 
voyage. 

The  vessel  having  safely  arrived  at  Batavia, 
sold  her  outward  lading,  which  the  plaintiff 
faithfully  invested  in  a  return  cargo, 
358*]  *and,  without  proceeding  further,  set 
sail  for  New  York.  On  her  passage  she  ex- 
perienced such  severe  weather  that  she  was 
obliged,  after  consultation  with  her  crew,  to 
bear  away  for  St.  Christopher's,  and  reached 
that  port  in  a  very  disabled  state.  There  it 
was  deemed  necessary  to  have  a  survey  taken 
upon  her,  and  for  that  purpose,  the  captain 
and  supercargo  applied  for,  and  obtained,  a 
warrant  from  the  admiralty,  upon  the  execu- 
tion of  which  she  was  ordered  to  be  unladen. 
Her  situation  was  then  found  to  be  so  bad  that 
a  second  warrant  was,  in  a  similar  manner, 
asked  for,  and  granted.  Upon  this,  the  sur- 
veyors thereby  appointed  made  a  due  return, 
an  oath,  "that  having  accurately  and  care- 
fully examined  the  said  ship,  and  considered 
of  the  repairs  necessary,  they  were  unanimous- 
ly of  opinion  that  she  could  not  be  repaired 
for  the  full  value  of  her  when  repaired,  and 
that,  without  particularizing  her  several  dama- 
ges, it  would  be  dangerous  and  unsafe  to  re- 
load her  cargo,  and  proceed  with  her  on  her 
voyage,  and  that  to  repair  her  would  be  highly 
detrimental  to  the  interest  of  the  owners,  or 
underwriters.  Thus  circumstanced,  the  cap- 
tain and  plaintiff  made  a  joint  application  for 
leave  to  sell,  when  being  accorded,  the  vessel 
and  cargo  were  sold  in  St.  Christopher's  under 
the  direction  of  the  plaintiff,  by  merchants 
there,  who  were  paid  their  commissions.  The 
plaintiff,  however,  bought  in  the  vessel  on  ac- 
count of  the  owners,  and  invested  part  of  the 
proceeds  of  her  cargo  (as  the  laws  of  the  island 
would  not  allow  of  exporting  it  in  any  other 
bottom)  in  rum  and  molasses,  with  which,  being 
a  light  and  buoyant  cargo,  she  arrived,  after 
some  trivial  repairs,  at  New  York,  in  the 
spring  of  the  year,  though  inadequate  to  the 
voyage  at  any  other  season,  or  with  her  orig- 
inal lading,  unless  at  an  expense  of  more  than 
her  value. 

The  owners  refusing  to  pay  the  plaintiff  his 
commissions,  the  present  action  was  brought. 
The  abandonment  was  admitted. 

Mr.T.L.  Ogden,  for  the  plaintiff.  The  interest 
the  plaintiff  acquired  in  the  cargo  depended  oil 
its  safe  arrival.  The  object  of  the  insurance 
was  to  guard  against  any  peril  which  might 
prevent  the  arrival  of  the  subject  matter  out 
of  which  the  plaintiff's  interest  arose.  It  is 
like  an  insurance  on  bottomry.  If  the  vessel 
never  reach  her  port,  the  underwriter  will  be 
liable ;  if  she  do,  he  will  be  exonerated.  The 
same  principle  governs  in  the  present  case. 
As,  therefore,  the  cargo  has  not  arrived,  the 
359*]  plaintiff's  claim  to  his  commissions  *has 
been  defeated  by  an  accident  insured  against 
and  the  policy  is  forfeited.  To  know  whether 
the  plaintiff  is  entitled  to  recover,  we  must 
answer  this  question  ;  has  the  cargo  arrived  ? 
For  its  arrival  is  the  test.  The  policy  is  on  the 
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cargo,  depending  on  the  arrival  of  the  goods. 
The  written  memorandum  does  not  affect  this 
position.  It  is  within  the  principle  of  Kemp 
v.  Vigne  (1  D.  &  E.,  804),  and  the  plaintiff 
entitled  to  recover  without  reference  to  the 
contract.  By  the  terms  of  it  there  can  be  no 
recourse  against  the  owners,  for  it  is  to  be 
taken  in  connection  with  the  agreement  of  the 
plaintiff  and  his  partner  to  sell  the  return 
cargo.  His  right  against  them  depended  on 
precedent  conditions;  on  his  "undertaking 
and  executing  the  duties  of  his  trust.".  They 
were,  under  the  contract,  to  sell  and  invest  the 
outward  cargo,  and  from  those  duties,  when 
performed,  resulted  a  third,  the  selling  of  the 
return  cargo.  Till  these  were  all  discharged, 
the  plaintiff  could  have  no  recourse  against 
the  owners.  Their  agreement  was  entire  for  a 
gross  specific  sum,  on  fulfilling  certain  duties. 
They  have  already  paid  commissions  in  St. 
Christopher's,  and  all  not  to  be  charged  again 
with  a  further  commission,  which  they  agreed 
to  pay  only  in  consideration  of  having  the  re- 
turn cargo  sold  free  of  commission.  Are  they 
to  pay  the  consideration  for  a  service,  and  not 
have  the  service  done  for  which  the  considera- 
tion is  paid  ?  The  advantage  to  be  derived 
from  having  the  return  cargo  sold,  without  a 
charge  for  disposing  of  it,  was  considered  in 
the  amount  of  what  they  agreed  to  allow  the 
plaintiff.  The  arrival  of  the  cargo  from  Ba- 
tavia was  contemplated  by  the  owners  as  a 
condition  precedent  to  their  liability.  They 
looked  to  profits  of  the  adventure  to  enable 
them  to  pay  so  large  a  sum.  Of  this  the  plaint- 
iff's right  to  be  paid  in  goods  is  a  proof.  The 
loss  of  these  very  goods  is  an  interest  covered 
by  the  policy.  As  they  are  lost,  the  insurer  is 
liable  for  their  amount. 

Messrs.  Hoffman  and  Harison,  contra.  The 
case  referred  to  was  on  a  wager  policy,  and  as 
this  is  confessedly  one  upon  interest,  the 
authority  cited  cannot  apply ;  for,  was  it  a 
wager  policy,  a  technical  total  loss  would  give 
no  right  against  the  underwriter.  The  analogy 
as  to  bottomry  does  not  exist,  unless  the  plaint- 
iff can  make  out  that  he  is  entitled  to  commis- 
sions only  on  the  safe  arrival  of  the  cargo. 
The  present  claim  depends  on  this  question  : 
has  the  plaintiff  a  right  to  commission  from  his 
employers  ?  To  answer  this  we  must  see  what 
are  the  duties  of  a  supercargo.  To  sell,  invest, 
and  relade.  (*Beawes,  48.)  When  these  [*3<JO 
things  were  performed,  the  plaintiff's  right  ac- 
crued ;  he,  therefore,  was  entitled  to  his  com- 
missions at  Batavia,  where  the  last  duty  was 
discharged.  The  payment  in  New  York,  and 
out  of  the  proceeds,  were  mere  circumstances 
not  of  the  substance  of  the  agreement,  but  con- 
stituting its  modal  part.1  (1  Pow.  on  Cont., 
267.)  It  is  urged,  however,  that  the  intention 
of  the  parties  was  to  make  the  right  to  the 
commissioners  contingent  on  the  event  of  safe 
arrival, because  the  profits  of  the  adventure  were 
looked  to  as  the  fund  out  of  which  they  were 
to  be  paid.  Suppose  there  had  been  no  profits  ; 

1. — Where  an  antecedent  debt  exists,  place  of  pay- 
ment is  only  a  circumstance.  Pinchard  v.  Fowke, 
Styles,  416.  So  where  a  debt  is  created  by  the  con- 
tract itself,  in  which  the  place  is  appointed.  The 
Dutch  West  India  Company  v.  Jacob  Senior  Hen- 
riques  Van  Moses,  1  Str..  612.  Aliter,  when  the  debt 
arises  from  services  at  the  place.  So  note  the  diff- 
erence. 
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suppose  a  loss  ;  or  a  destruction  by  fire  after 
arrival ;  or  a  bankruptcy  of  a  vendee  to  whom 
it  was  sold  ;  would  these  have  taken  away  the 
plaintiff's  right  ?  But  the  cargo  had  in  fact 
arrived,  for  the  proceeds  had  come  to  hand. 
The  destruction  of  the  subject  matter  has  only 
been  a  technical  one,  as  between  insurer  and 
insured  ;  but  as  between  the  plaintiff  and  his 
employers  it  has  never  ceased  to  exist.  The 
owners  have  had  the  benefit  of  the  plaintiff's 
services,  and  there  arises  a  natural  equity  out 
of  the  case,  directing  a  payment  by  them  for 
the  duties  he  has  performed. 

Mr.  Radcliff,  in  reply.  The  arguments 
against  considering  the  arrival  and  other  cir- 
cumstances mentioned  in  the  contract  as  con- 
ditions precedent,  are  founded  on  principles 
said  to  apply  to  the  general  rights  of  a  super- 
cargo. The  contract  was  entered  into  to  su- 
persede those  rights  and  create  others.  The 
plaintiff,  to  obtain  a  large  compensation,  con- 
sented to  its  being  contingent ;  and  to  protect 
himself  against  that  contingency  he  insured. 
The  authority  from  Powell  speaks  of  time  and 
place  being  modal,  where  there  is  an  antece- 
dent debt,  upon  which  the  right  of  payment 
is  founded ;  not  of  a  right  of  payment 
to  arise  out  of  a  debt  to  accrue  from  time  and 
place,  according  to  an  original  contract.  As 
to  the  cases  supposed,  they  are  not  before  the 
court. 

TOMPKINS,  J.,  delivered  the  opinion  of  the 
court : 

It  was  conceded  on  the  argument  of  this 
cause,  that  the  plaintiff  had  an  insurable  in- 
terest ;  and  that  if,  by  the  agreement  between 
him  and  the  owners  of  the  ship  Mary,  he  could 
not  resort  to  them  for  the  payment  of  the  sum 
therein  stipulated  for  his  compensation,  the 
defendants  were  liable.  Upon  the  construc- 
tion, therefore,  of  that  agreement  the  event  of 
this  cause  depends. 

By  the  terms  of  the  engagement,  as  well  as 
361*]  by  the  contemporary  *acts  of  the 
parties  evincive  of  their  intention,  we  consider 
the  ship-owners  discharged  from  any  liability 
to  pay  the  plaintiff  the  sum  agreed  upon  for 
his  compensation.  Instead  of  commissions,  as 
they  are  usually  understood,  a  gross  sum  is 
agreed  to  be  paid,  for  the  performance  of  the 
duties  specified  in  the  contract,  and  no  provis- 
ion is  made  for  a  pro  rata  compensation.  The 
undertaking  of  W.  &  S.  Robinson  to  sell  the 
return  cargo  at  New  York,  without  any  al- 
lowance therefor,  is  a  part  of  the  consideration 
for  the  payment  of  the  entire  sum  stipulated 
to  be  paid  to  the  plaintiff. 

The  fund  out  of  which  the  plaintiff  was  to 
be  paid  is  also  prescribed  by  the  agreement, 
viz  :  "the  proceeds  of  any  cargo  the  ship  might 
bring  from  Batavia."  The  arrival  of  the  re- 
turn cargo,  therefore,  at  New  York,  so  that 
the  plaintiff  might  receive  his  earnings  out  of 
its  proceeds,  or  exercise  the  election  given  him 
by  the  agreement,  to  receive  an  equivalent  in 

foods  of  the  return  cargo  at  the  current  mar- 
et  price,  was  an  event  upon  which  the  owners, 
according  to  our  construction  of  the  agreement, 
were  to  become  responsible  for  the  ten  thous- 
and dollars. 

That  this  must  have  been  the  understanding 
of  the  parties  in  this  suit  appears  by  the  terms 
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of  the  policy.  If  it  had  been  intended  to  in- 
sure commissions  only,  which  the  plaintiff 
would  have  earned  upon  completing  the  pur- 
chase of  the  return  cargo,  there  could  have 
been  no  necessity  for  insuring  home,  which  is 
done,  and  the  premium  thereby  enhanced. 

The  return  cargo  did  not  arrive  at  New 
York  ;  and,  of  course,  the  fund  out  of  which 
the  plaintiff  was  to  be  paid  failed,  and  the 

Eerforinance  of  the  duties  undertaken  by  W.  & 
.  Robinson  (which  we  consider  a  material 
part  of  the  consideration  for  the  entire  com- 
pensation to  be  paid  to  the  plaintiff),  has  been 
defeated  by  a  total  loss  of  vessel  and  cargo. 
We  are,  therefore,  of  opinion  the  plaintiff  can- 
not have  recourse  to  the  ship-owners,  and  is. 
entitled  to  recover  in  this  suit. 

Judgment  for  the  plaintiff. 

Affirmed— 1  Johns.,  616. 

Cited  in— 1  Johns.  Ch.,  164;  26  N.  Y.,  133. 


*MEREDITH  v.  HINSDALE.  [*362 

1.  Seal — "  L.  8." — Laws  of  Other  States — In- 
strument Declared  on  as  Sealed,  2.  Misno- 
mer— Allegations. 

If  by  the  laws  and  usages  of  any  country,  an  L.  S. 
in  ink  be  used  to  instruments  instead  of  seals,  such 
instruments  may  be  declared  on  in  this  State  as  sealed 
instruments :  therefore,  debt  on  a  bond  will  lie  in 
this  court,  on  a  Pennsylvania  bond,  so  signed. 

If  the  surname  in  an  obligation  vary  in  the  spell- 
ing-, but  not  much  in  the  sound,  from  that  in  the 
subscription,  the  obligor  may  be  sued  by  the  name 
he  has  signed,  without  an  alias  dictum  as  to  the  name 
in  the  deed. 

DEBT  on  a  bond  executed*  in  Pennsylvania. 
On  production  of  the  instrument,  it  ap- 
peared that,  instead  of  being  sealed  with  wafer 
or  wax,  there  was  an  ink  seal,  or  mark  in  ink, 
of  L.  S.  in  the  IOCUK  sigilli,  and  that  in  the  body 
of  the  deed  the  obligor  was  described  by  the 
name  of  Hinsdall,  but  in  the  signature  it  was 
spelt  Hinsdale,  by  which  name  he  was  sued. 
A  verdict  having  been  taken  for  the  plaintiff 
by  consent,  with  an  agreement  to  enter  a  non- 
suit if  the  opinion  of  the  court  should  be 
against  him,  the  case  was  submitted  to  them 
without  argument  on  these  points :  1.  Wheth- 
er an  action  of  debt  can  be  maintained  on  an 
instrument  not  sealed.1  2.  Whether  the  de- 
fendant ought  not  to  have  been  sued  by  the 
name  in  the  body  of  the  bond. 

Hyckman  v.  ShotbtM  (3  Dyer,  279)  was  cited 
for  the  defendant.  In  ties  v.  Dunlop  (8  D.  & 
E.,  595)  for  the  plaintiff. 

1.— Debt  was  brought  in  the  G.  B.  in  England,  upon 
a  bond  executed  in  the  same  manner  as  that  in 
the  text.  It  was  urged  that  the  action  could  not  be 
maintained,  as  the  declaration  was  in  the  usual  form 
of  those  on  bonds,  averring  it  to  have  been  made 
and  sealed  by  the  defendant,  and  containing  the 
usual  prufert ;  without  deciding  the  point,  the  court 
recommended  the  defendant  to  accede  to  the  terms 
which  the  plaintiff  had  proposed,  of  taking  judg- 
ment without  costs,  and  the  suit  was  compromised 
accordingly.  Adam  v.  Kerr,  1  Bos.  &  Pull.,  300.  But 
the  principle  of  Meredith  y.  Hinsdale  has  been  very 
much  shaken  by  the  decision  in  Warren  v.  Lynch  (5 


NOTE.— Seal—  What  sufficient. 

See  Warren  v.  Lynch,  5  Johns.,  237,  note,  Law  Ed. 

4G3 


362 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


i*or, 


LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court: 

The  principal  question  is,  shall  an  instru- 
ment purporting  to  be  a  bond,  and  in  its  usual 
form  and  terms,  delivered  also  as  the  maker's 
deed,  not  be  considered  as  a  specialty, 
because  the  L.  8.  are  affixed  to  his  name 
instead  of  being  sealed  with  wax  or  wafer  ? 

However  ancient  the  use  of  seals,  as  a  mark 
of  authenticity  to  instruments,  may  be,  or  to 
whatever  cause  their  origin  may  be  ascribed, 
it  is  certain  that  in  modern  times  a  private  seal 
is  not  regarded  as  evidence  of  truth,  or  of  be- 
longing to  the  party  to  whose  signature  it  is 
affixed,  but  that  men  promiscuously  use  each 
other's  seals  without  attention  to  the  impression 
or  coat  of  arms.  Thus,  it  is  no  common  thing 
to  see  a  seal,  containing  the  device,  arms,  and 
perhaps  name,  of  one  person,  used  to  authen- 
ticate the  instrument  of  another.  If  it  be  not 
necessary,  then,  that  in  sealing  a  deed,  the 
.grantor  should  affix  his  own,  but  may  adopt 
the  seal  of  a  stranger,  why  should  it  be  ex- 
acted that  the  materials  on  which  the  impres- 
sion is  made  should  be  of  wax,  wafer,  or  of 
any  other  particular  composition  ?  Why 
should  not  any  impression  or  mark  answer  as 
well  as  the  common  mode  of  sealing,  provided 
it  be  durable,  whether  it  be  stamped  on  the 
paper  itself,  or  on  something  laid  upon  it,  if  it 
rje  made  as  a  solemn  act  of  confirmation,  and 
•deliberately  acknowledged  as  the  seal  of  the 
party  making  it  ?  Why,  then,  may  not  ink,  the 
363*]  mark  of  *which  will  last  full  as  long 
as  any  made  on  wax  or  wafers,  be  used  as  well 
as  they  ?  But,  without  giving  an  opinion  on  a 
point  not  before  us,  and  which  might  seem  to 
•encourage  an  innovation  in  the  mode  of  seal- 
ing, we  all  think  that  this  instrument  being 
•executed  in  Pennsylvania,  according  to  the 
laws1  and  usages  of  which  State,  sanctioned  by 
a  decision  of  its  Supreme  Court,  such  form  of 
sealing  is  as  valid  to  constitute  a  deed  or 
specialty  as  if  wax  or  wafer  had  been  applied, 
it  ought  to  be  received  as  such  here,  and  of 
course,  that  an  action  of  debt  will  lie  on  it  in 
this  court. 

On  the  other  point,  which  regards  the  mis- 
nomer, we  think  there  is  no  essential  difference 
between  the  name  in  the  bond  and  the  one  by 
which  it  is  subscribed.  The  variance  arises 
from  a  little  misspelling,  which  produces 
scarcely  any  change  in  pronunciation.  The 
sound  of  both  names  is  nearly  alike.  In  the 
case  cited  from  Dyer,  an  entire  wrong  Chris- 
tian name  (John  for  William)  was  inserted  in  a 
bond,  which  the  obligor  had  signed  by  his  true 
baptismal  name,  and  by  this  he  was  sued,  but 
it  was  there  held  that  he  should  have  been  ar- 
rested by  the  name  in  the  bond,  with  an  alias 
dictus  as  to  the  name  by  which  it  was  execu- 
ted. This  may  be  good  law,  but  as  the  reason 
and  common  sense  of  it  are  not  very  palpable, 
and  as  this  is  not  the  case  of  a  wrong  Christian 


1.— Which  were  proved  at  the  trial  by  the  testi- 
mony of  a  counselor-at-law  residing1  in  Pennsylva- 
nia. 


name,  but  of  a  trifling  misspelling  of  a  sur- 
name, we  do  not  think  it  presents  any  obstacle 
to  our  giving  judgment  for  the  plaintiff. 

Judgment  for  tJie  plaintiff. 

Overruled— 4  Cow.,  509. 

Cited  in— 5  Johns.,  244 ;  8  How.  (U.  8.),  465 ;  68  Ind., 
235. 


JACKSON,  ex  dem.  DONALDSON, 

v. 
LUCETT. 

1.  Evidence — Ejectment — Will  Lost — Record    of 
Probate.     2.  Stoats  Patent — Boundaries. 

The  book  of  the  judge  of  the  Court  of  Probates, 
containing;  the  record  of  the  probate  of  a  will,  may 
be  given  in  evidence  in  ejectment,  if  it  be  proved 
that  the  original  will  is  lost.  Poplope's  Kill,  and  four 
chains  on  each  side  of  it,  to  a  pond  of  water,  over 
the  mountains,  and  four  chains  round  it,  are  in  the 
grant  of  Staats'  patent. 

The  west  line  of  Stoats'  patent  is  a  line  twenty 
chains  from  the  river  Hudson,  from  the  northwest 
course  of  the  patent  to  the  head  of  the  Assinna- 
painck,  not  in  a  straight  line,  but  in  such  a  line  as 
that  some  part  of  the  river  may  from  every  point  of 
the  line  be  within  twenty  chains,  though  other  parts 
may  be  further  from  it. 

Citation— 1  Cai.  Cas.,  27. 

T7JECTMENT  for  lands  in  the  County  of 
JJ  Orange,  claimed  by  the  plaintiff,  under 
the  Bear  Hill  patent,  and  by  the  defendant 
under  the  one  to  Staats.  The  facts,  as  they 
appeared  on  the  case  made,  were  these  : 

In  1712,  a  patent  was  granted  to  Samuel 
Staats  and  his  heirs  forever,  of  a  certain  tract 
of  land  in  the  County  of  Orange,  "  Beginning 
on  the  west  side  of  Hudson's  River,  just 
against  Anthony's  Nose,  at  the  mouth  of  a 
small  rivulet,  called  by  the  Indians  Assinna- 
paiuck,  and  thence  up  Hudson's  River,  as  it 
runs,  a  northeast  course  two  hundred  chains, 
which  is  about  four  chains  to  the  northward  of 
Prince's  Falls,  thence  up  into  the  woods  north- 
west twenty  chains,  to  the  *mountain,  [*3G4 
thence  along  the  said  mountain  parallel  with 
Hudson's  River,  to  the  head  of  the  said  Assin- 
napainck,  thence  down  the  said  rivulet,  as  it 
runs,  to  Hudson's  River  to  the  place  where  it 
first  began,  together  with  a  small  rock  isle,  and 
a  small  piece  of  boggy  meadow,  called  John 
Canton  Hook,  all  which  together  contain  four 
hundred  acres,  English  measure,  all  rocks  and 
stones,  very  little  timber  or  firewood,  bounded 
to  the  south  by  the  widow  Courtland  or  Assin- 
napainck  rivulet,  and  the  pond,  west  by  the 
mountains,  north  by  land  unsurveyed,  and 
east  by  Hudson's  River,  together  with  a  small 
slip  of  land,  four  chains  broad  on  each  side  of 
a  fall  of  water  that  falls  into  a  small  run  of 
water  that  comes  into  Hudson's  River,  just 
below  the  meadow,  at  the  said  John  Canton 
Hook,  and  up  against  the  stream  of  the  said 
fall  of  water,  over  the  top  of  the  said  moun- 
tain, to  a  pond  of  water,  and  round  the  said 


Johns.  Rep.,  237),  in  which  assumpstt  was  held  to  be 
maintainable  on  a  note  with  an  ink  seal  made  in 
Virginia,  though  it  was  in  evidence  that  such  notes 
were  there  regarded  as  sealed  instruments-  A  dif- 
ferent construction  on  actions  of  this  sort  appears  to 

464 


be  entertained  in  Westminster  Hall.  On  a  bond  exe- 
cuted in  Scotland,  by  the  laws  of  which  country  it 
is  assignable,  and  treated  as  a  chose  in  action,  the 
assignee  may  bring  axsumpsit.  Innes  v.  Dunlop,  8 
D.&E..595. 
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pond,  keeping  still  the  said  breadth  of  four 
chains  broad." 

In  1743,  a  patent,  since  called  the  Bear  Hill 
patent,  issued  in  favor  of  Richard  Bradley, 
the  then  Attorney-General,  for  "a  certain  tract 
-or  parcel  of  land,  lying  and  being  in  the 
County  of  Orange,  on  the  west  side  of  Hud- 
son's River  (and  within  the  bounds  of  the  land 
formerly  granted  to  one  Captain  John  Evans, 
the  patent  whereof  has  since  been  vacated,  and 
the  lands  re-assumed),  beginning  on  the  north 
side  of  a  certain  brook  or  creek  in  the  High- 
lands, called  Poplope's  Kill  (falling  into  Hud- 
son's River,  opposite  Anthony's  Nose),  where 
the  line  of  the  west  bounds  of  the  land  there, 
formerly  granted  to  Samuel  Staats,  crosses  the 
said  brook  or  creek,  and  runs  thence  north 
twenty-eight  degrees  east,  along  the  said  line 
four  chains,  then  north  fifty-five  degrees  west 
forty-nine  chains,  then  west  thirty-one  chains, 
then  south  one  hundred  and  seventeen  chains, 
to  a  certain  creek  (or  run  of  water)  on  the  west 
side  of  a  certain  meadow  called  Salisbury 
Meadow,  then  down  along  the  said  creek  (or 
run  of  water)  as  it  runs  to  Hudson's  River 
aforesaid,  then  up  along  the  said  river,  as  it 
runs,  to  the  said  lands  granted  to  Samuel 
Staats,  then  along  the  bounds  there  of  the 
same  lands  to  the  place  where  this  tract  first 
began,  containing  eight  hundred  acres  besides 
the  usual  allowance  for  highways,  in  which 
last-mentioned  tract  of  land  all  the  said  Bear 
Hill,  and  part  of  the  said  Poplope's  Kill  (or 
•creek)  and  part  of  the  lands  thereto  adjoining, 
remaining  yet  unpatented,  are  included." 
Bradley,  by  lease  and  release,  for  good  consid- 
365*]  eration,  conveyed  *to  one  Roger 
Tompkins  the  Bear  Hill  patent,  "  saving  and 
excepting  all  the  said  Poplope's  Kill  or  brook, 
«nd  all  the  falls  of  water  therein,  and  all  those 
lands  which  lie  on  each  side  of  the  said  Pop- 
lope's Kill  or  brook,  within  the  distance  of 
four  chains  and  a  half  from  the  said  kill  or 
brook,  all  the  way  the  same  runs  through  the 
above  released  lands,  or  any  part  or  parcel 
thereof."  Sometime  after  executing  the  above 
conveyance  Bradley  died,  having  first  duly 
made  and  published  his  will,  in  which  he 
made  no  particular  mention  of  the  premises, 
but,  after  some  specific  legacies,  ' '  devised  all 
the  rest  and  residue  of  his  estate,  both  real  and 
personal,  whatsoever,  to  his  wife,  Elizabeth 
Bradley,  with  full  power  and  authority  to 

«rant  and  convey  the  fee-simple  thereof."  In 
[ay,  1760,  Elizabeth  Bradley,  by  bargain  and 
sale,  reciting  the  deed  from  her  husband  to 
Tompkins,  and  the  reservation  therein,  in  con- 
sideration of  five  shillings,  conveyed  in  todidern 
verbis,  to  William  Donaldson,  the  father  of  the 
lessor  of  the  plaintiff,  the  Poplope's  Kill  and 
land  on  each  side  of  it,  as  the  same  were  re- 
served in  the  release  of  Richard  Bradley.  The 
patents  being  admitted,  the  plaintiff  offered, 
at  the  trial  of  the  cause,  to  establish  the  will 
of  the  testator,  by  the  record  of  the  probate  in 
the  book  of  the  judge  of  the  Court  of  Pro- 
bates, and  showed  by  evidence  that  the  origi- 
nal will  could  not  be  found  either  in  the  offices 
of  the  surrogates  of  New  York  or  of  Albany. 
An  objection  to  the  reception  of  this  testimony 
was  made  and  overruled.  The  conveyance  to 
Donaldson  was  then  substantiated,  and  the 
plaintiff  called  a  witness  who  testified,  that  if  a 
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straight  line  parallel  to  the  Hudson,  or  north- 
east course  of  the  Staats  patent,  was  run  from 
the  termination  of  the  northwest  course  to  the 
head  of  the  Assinnapainck,  Bradley's  grant 
would  include  the  premises  in  question,  but 
then  the  line  would  cross  the  Poplope's  Kill  at 
only  about  five  chains  from  the  Hudson's 
River.  That  John  Canton  Hook  is  an  island  to 
the  north  of  Prince's  Falls,  on  a  meadow  of 
about  five  acres,  which  joins  the  land  adjacent 
to  Prince's  Falls.  That  no  other  lands  were 
known  by  that  name,  and  that  a  part  of  the 
defendant's  improvements,  which  were  in  his 
possession,  were  more  than  twenty  chains  from 
the  Hudson,  or  the  mouth  of  Poplope's  Kill. 
This  the  plaintiff  insisted  was  not  the  run  of 
water  mentioned  in  the  Staats  patent,  and  the 
premises  being  on  the  Poplope's  Kill,  passed 
by  the  grant  to  Bradley,  and  being  reserved  in 
the  deed  to  *Tompkins,  were  after-  [*366 
wards  conveyed  to  the  father  of  the  lessor  of 
the  plaintiff,  by  Elizabeth  Bradley,  to  whom 
they  were  devised  by  the  residuary  clause  in 
the  will  of  her  husband.  The  defendant  ad- 
duced testimony  tendftig  to  show  an  adverse 
possession,  which  it  is  unnecessary  to  detail, 
and  from  the  evidence  of  one  witness,  who 
said  John  Canton  Hook  extended  to  the  mouth 
of  the  Poplope's  Kill,  contended  the  premises 
were  within  the  limits  of  the  subsidiary  grant 
in  the  Staats  patent,  the  run  of  water  there 
mentioned  being  the  Poplope's  Kill,  and  that 
the  line  to  be  run  from  the  end  of  the  north- 
west course  of  the  Staats  patent,  ought  to  be  a 
line  parallel  to  the  Hudson,  in  all  its  sinuosi- 
ties, so  as  to  be  always  twenty  chains  distant 
from  the  river.  The  judge  having  charged  for 
the  defendant,  the  jury  found  a  verdict  in  his 
favor,  and  that  the  Poplope's  Kill  was  the 
stream  contemplated  in  the  Staats  patent,  by 
which  four  chains  on  each  side  that  stream 
were  granted. 

Mr.  (Jolden  moved  to  set  aside  the  verdict,  as 
being  against  evidence.  He  argued  from  the 
impossibility  of  running  the  west  line  of  Staats' 
patent  exactly  parallel  to  the  sinuosities  of  the 
Hudson  ;  and,  with  respect  to  the  propriety  of 
receiving  the  record  of  the  probate  of  Brad- 
ley's  will,  he  laid  down  these  positions  :  When 
an  original  instrument  is  not  found,  where  by 
law  it  ought  to  be,  it  must  be  presumed  to  be 
lost.  That  slight  evidence  of  the  loss  of  a 
paper  is  sufficient.  (Livingston  v.  Rogers,  1 
Caiues'  Cases  in  Error,  27.)  That  there  is  a 
distinction  between  the  record  of  the  probate 
and  the  probate  of  letters  testamentary,  which 
are  no  more  than  a  copy  of  that  record.  The 
first  is  evidence,  the  second  not.  See  Doe  v. 
Cahert  (2  Canipb.,  389),  evidence  of  the 
original  will  being  lost,  the  probate  held  inad- 
missible to  prove  its  contents.  (1  Gilb.  Law 
Ev.  by  Loft,  70;  Pow.  on  Dev.,  706;  Skin., 
174;  1  Ld.  Raym.,  731.) 

Mr.  Smith,  contra,  insisted  that  the  proof  of 
the  loss  of  the  original  will  was  not  sufficient, 
and  that  the  west  line  of  the  Staats  patent  must 
be  nowhere  less  than  twenty  chains  from  the 
Hudson.  The  plaintiff's  construction  is,  there- 
fore, erroneous,  and  the  verdict  of  the  jury 
conclusive. 

SPENCER  J.,  delivered  the  opinion  of  the 
court: 
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In  our  view  of  this  case,  it  is  unnecessary  to 
enter  into  minute  consideration  of  the  evidence 
as  to  the  adverse  possession  of  the  defendant, 
or  the  situation  of  John  Canton  Hook,  or  the 
probabilities  whether  Prince's  Falls  or  Pop- 
lope's  Kill  were  intended  by  the  subsidiary  grant 
in  the  Staats  patent.  The  premises  in  question 
lie  on  Poplope's  Kill,  and  it  appears  to  us  the 
367*]  plaintiff  failed  *in  the  outset,  in  locat- 
ing the  premises  within  the  patent  to  Bradley. 
The  will  we  consider  as  properly  in  evidence. 
The  facts  proved  were  sufficient  to  induce  a 
presumption  of  the  loss  of  the  original,  and 
on  the  authority  of  the  case  of  Livingston  v. 
Rogers,  decided  in  the  Court  for  the  Correction 
of  Errors,  when  evidence  sufficient  to  induce 
the  presumption  of  a  loss  of  a  deed  is  exhibited, 
either  parol  proof  may  be  given  of  the  con- 
tents, or  a  copy  may  be  received.  We  are 
satisfied,  therefore,  as  to  the  plaintiff's  deduc- 
tion of  title,  and  shall  rest  our  opinion  solely 
on  his  locating  that  title.  Staats'  patent  is  the 
anterior  one,  and  must  be  first  satisfied.  It 
begins  at  the  mouth  of^the  Assinnapainck,  and 
then  runs  up  the  river,  as  it  runs,  four  chains 
to  the  north  of  Prince's  Falls,  then  into  the 
woods  northwest  twenty  chains  to  the  moun- 
tains, then  along  the  said  mountains  parallel 
with  the  river  to  the  head  of  the  Assinnapainck, 
then  down  the  same  to  the  place  of  beginning. 
The  plaintiff's  surveyor,  to  ascertain  this  tract, 
ran  a  straight  line  from  the  termination 
of  the  twenty  chains  mentioned  in  Staats' 
second  course,  to  the  head  of  the  Assinna- 
painck, disregarding  the  expressions  in  the 
patent,  which  required  him  to  consider  the 
twenty  chains  as  terminated  at  the  mountains, 
and  to  run  along  the  mountains,  and  parallel 
with  the  river.  It  is  in  vain  that  the  plaintiff 
proved  that  some  part  of  the  defendant's  pos- 
sessions were  more  than  twenty  chains  from 
the  river,  because  the  distance  of  chains  is  to 
be  rejected  where  an  object  is  pointed  out,  and 
because,  too,  in  running  lines  parallel  with  a 
river  it  is  only  requisite  that  the  distance, 
where  that  is  to  control,  should  be  such  that 
the  river  in  some  one  point  is  not  further  off 
than  is  required.1 

In  other  words,  the  west  line  of  Staats' 
patent,  without  reference  to  the  mountains, 
if  run  parallel  with  the  general  course  of 
the  river,  might,  in  some  places,  be  at  a  greater 
distance  than  the  twenty  chains,  and  still  be 
correctly  run.  In  our  opinion,  therefore,  the 
plaintiff  wholly  failed  in  showing  himself  en- 
titled to  any  part  of  the  lands  in  the  defendant's 
possession.  As  to  the  fact  whether  the  Pop- 
lope's  Kill  was  the  run  of  water  intended  in 
the  second  tract  granted  to  Staats,  it  was  a 
question  fairly  submitted  to  the  jury,  and  the 
court  can  see  no  reason  for  disturbing  their 
verdict  in  that  respect.  On  the  whole,  we  are 
clearly  of  opinion  that  on  no  principle  is 
the  plaintiff  entitled  to  a  new  trial.  He,  there- 
fore, takes  nothing  by  his  motion. 

New  trial  refused. 
Cited  in-11  Wend.,  602;  12  Wend.,  175. 


1.  Ante,  177.  The  same  principle  adopted  in  the 
location  of  the  Hosick  patent.  Jackson,  ex  dem. 
Quackenbush,  v.  Dennis. 
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*  JACKSON,   ex  dem.  JACKWAY  and  [*36» 
RUSSELL, 

v. 

STILES, 
WILLIAMS,  Tenant. 

Ejectment — Awidance,  of  Service — Attachment. 

If  a  person  be  admitted  defendant  in  ejectment, 
and  keep  out  of  the  way  to  avoid  service  of  the  ca. 
«a.  ag-ainst  the  casual  ejector,  the  court  will  grant  a 
rule  to  show  cause  why  an  attachment  should 
not  issue,  of  which  service  at  the  house  of  the  de- 
fendant will  be  sufficient. 

TT  was  ruled,  that  if  a  person  be  admitted  to 
-L  defend  on  payment  of  costs,  and,  after  enter- 
ing into  the  consent  rule,  keep  out  of  the  way 
to  avoid  being  served  with  a  copy  of  the  ca.  sa. 
against  the  casual  ejector,  a  rule  will  be  grant- 
ed to  show  cause  why  an  attachment  should 
not  go  against  him,  and  that  service  of  that 
rule  at  the  defendant's  house  shall  be  suffi- 
cient. 


KANE  AND  KANE  v.  SCOFIELD. 

1 .  Indorsement — Partnership — Averments — De- 
murrer— Overruling — Frivolous.  2.  Failure 
to  Notice — Reason  Appearing  on  Record — 
Excuse. 

If  the  indorsement  of  a  firm  be  stated  in  a  de- 
claration on  a  bill,  or  note  to  be  made  to  them,  as- 
persons  ''  using-  the  name,  style,  and  firm,"  indorsed, 
and  that  they  ''  indorsed  the  said  note,  the  proper 
handwriting1  of  one  of  them,  in  their  said  copartner- 
ship name,  style,  and  firm,  being  to  such  indorse- 
ment subscribed,"  it  is  good  on  general  demurrer. 

To  prevent  a  demurrer's  being:  overruled  as 
frivolous,  there  must  appear  a  color  for  opposition  : 
it  is  not  enough  for  counsel  to  merely  say  he  will 
oppose. 

when  a  reason  for  not  noticing  for  the  first  day 
of  term  appears  on  the  face  of  the  record,  there 
need  not  be  any  excuse  shown  by  affidavit. 

THE  declaration  in  this  case  stated  the  in- 
dorsement of  a  promissory  note  to  a  firm 
whose  surnames  only  had  been  used,  in  the 
following  manner  :  "to  certain  persons  usinar 
the  name,  style,  and  firm  of  Willoughby  & 
Weston,"  and  it  afterwards  stated  their  in- 
dorsement to  the  plaintiffs  thus:  "And  the 
said  persons  so  using  the  name,  style,  and 
firm  of  Willoughby  &  Weston  indorsed  the 
said  note,  the  proper  handwriting  of  one  of 
them,  in  their  said  copartnership  name,  style, 
and  firm,  being  to  such  indorsement  sub- 
scribed." To  this  the  defendant  put  in  a 
general  demurer. 

Mr.  Hopkins,  on  a  notice  of  motion  for  the 
llth,  moved  to  overrule  it  as  frivolous,  and 
claimed  on  that  account  a  priority  to  other 
causes  entered  for  argument. 

Mr.  Caines,  contra,  insisted  that  the  right 
of  bringing  on  a  demurrer,  in  preference  to 
other  causes  set  down  for  argument,  applied 
only  to  cases  where  no  opposition  was  made. 
(M'Cabe  v.  M'Kay,  ante,  100,  in  August  last.) 
That  at  all  events  the  notice  was  bad,  be- 
ing for  the  llth  instead  of  the  first  day  of 
term. 
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Mr.  Hopkins,  in  reply.  The  demurrer  book 
was  not  made  up  till  the  first  day.1 

The  caption  is  of  this  term. 

Per  Curiam.  By  the  opposition  of  the  case 
cited,  is  not  intended  the  mere  saying  of  coun- 
3Oi)*}  sel  that  they  oppose  ;  it  must  *be  such 
as  has  at  least  a  color  or  resemblance  of  reality. 
The  notice  could  not  be  for  the  first  day.  It 
appears  by  the  record  that  it  was  not  till  then 
that  there  was  a  joinder  in  demurrer. 

Judgment  for  the  plaintiff . 

N.  B.  It  was  ruled  in  this  case,  that  where 
the  reason  of  not  noticing  for  the  first  day  of 
term  appears  on  the  face  of  the  record,  no  affi- 
davit in  excuse  need  be  made. 


FURMAN  e.  HASKIN. 

1.  Note — Payable  on  Demand — Negotiating — 
Time  —  Equities.  2.  Id. —  Id. —  Demand  of 
Payment  —  Reasonable  Time.  3.  Bond  to 
Trustees — Benefit  of  all  Creditors — Note  to  One 
Creditor — Judgment  on  Bond — Discharge  from 
Execution — Satisfies  Note.  4.  Plea  in  Bar — 
Venue — Demurrer — Leave  to  Withdraw. 

A  promissory  note  payable  on  demand,  if  nego- 
tiated by  the  payee  a  long  time  after  made,  is,  in 
the  hands  of  his  indorsee,  subject  to  all  the  equities 
to  which  it  would  have  been  liable  in  the  hands  of 
the  payee  himself. 

What  shall  be  a  reasonable  time  for  demanding1 
payment  of  a  note  payable  on  demand,  is,  when  the 
facts  are  agreed  on,  matter  of  law. 

If  a  debtor,  for  the  benefit  of  all  creditors,  give  to 
trustees  a  bond  to  the  amount  of  all  his  debts,  on 
which  judgment  is  recovered,  and  he  afterwards 
give  a  note  to  an  individual  creditor  for  the  amount 
of  his  separate  debt,  such  note  will  be  satisfied  by 
such  creditor's  discharging  the  debtor  from  execu- 
tion on  the  judgment  issued  at  the  request  of  the 
creditor,  and  the  assent  of  the  trustees  to  the  dis- 
charge will  be  implied. 

A  plea  in  bar,  admitting  the  note  declared  on, 
cannot  depart  from  the  venue  in  the  declaration, 
and  need  not,  therefore,  give  one. 

In  all  cases  of  demurrer,  if  it  be  not  a  frivolous 
one,  the  court  will,  even  after  judgment  pro- 
nounced, give  leave  to  withdraw  it  and  plead  is- 
suably,  if  asken  for  during  the  term  in  which  judg- 
ment was  given. 

Citations-Chitty,  114,  146,  (a);  1  D.  &  E.,  168;  3 
D.  &  E.,  80;  2  Johns.  Cas.,  195;  3  Lev.,  113;  Com. 
Dig.,  tit.  Pleader,  E.  4. 

ON  DEMURRER.  The  plaintiff  declared 
against  the  defendant,  as  maker  of  a  promis- 
sory note,  dated  on  the  19th  of  July,  1793, 
payable  on  demand  to  William  Buckle  or  or- 
der, and  by  him,  on  the  same  day,  indorsed  to 
the  plaintiff.  To  this  the  defendant  pleaded, 
1st.  Non  assump&it.  2d.  The  statute  of  limita- 

1.  The  time  at  which  a  question  on  demurrer  shall 
be  deemed  to  arise,  shall  be  the  day  the  joinder  was 
received  by  the  party  demurring.  3d  Rule,  Jan., 
1799.  Cole.  Cas.,  14. 


tions.  3.  That  he  was,  on  the  first  day  of 
January,  1793,  indebted  to  Buckle  in  the  sum 
for  which  the  note  was  made,  and  on  that  day 
executed  a  bond  to  Anthony  Franklin,  Joseph 
Bird,  and  Edmund  Prior,  for  £9,000  for  and 
on  account  of  the  money  due  to  Buckle* 
and  of  all  other  debts  which  he,  the  defend- 
ant, owed  ;  upon  which  bond  the  obligees,  in 
April  Term,  1793,  recovered  judgment  against 
him,  avering  that  the  note  was  made  and  de- 
livered to  Buckle,  for  the  same  sum  of  money 
as  was  due  to  him  on  the  first  of  January, 
1793,  as  aforesaid,  that  the  judgment  exceeded 
the  amount  of  everything  owed  by  the  de- 
fendant, that  the  above  sum  due  to  Buckle 
was  part  of  the  £9,000,  for  which  debt  Buckle 
did,  on  the  first  of  August,  1793,  accept  the 
judgment  in  full  satisfaction,  and  on  the 
next  day  caused  a  ca.  sa.  to  be  sued  out 
thereon,  upon  which  the  defendant  was  taken, 
and  was  afterwards,  on  the  first  of  January, 
1795,  by  consent  of  Buckle,  discharged  there- 
from, since  which  time  he  negotiated  the  note 
to  the  plaintiff. 

Demurrer  inde,  assigning  for  causes,  1st. 
That  the  defendant  did  not  allege  that  the  bond 
of  the  first  of  January,  1793,  was  given  and 
executed  at  the  request  or  by  the  consent  of 
Buckle,  nor  that  it  was  agreed  between  them 
that  the  bond  should  cancel  the  debt  due  from 
the  defendant  to  Buckle.  3d.  That  H  did  not 
appear  that  the  bond  was  executed  to  Frank- 
lin, Bird,  and  Prior,  as  trustees  for  the  credit- 
ors of  the  defendant  generally,  or  for  Buckle 
in  particular.  3d.  That  it  appeared  the  note 
was  made  after  the  execution  of  the  bond  and 
judgment  entered  thereon.  4th.  That  the  note 
being  negotiated,  and  negotiated  to  the  plaint- 
iff, cannot  be  defeated,  *br  controlled  [*37O 
by  any  agreement' between  the  defendant  and 
Buckle.  5th.  That  the  judgment  was  alleged 
to  have  exceeded  the  whole  amount  of  the  debts 
owing  by  the  defendant,  but  it  is  not  alleged  that 
the  sum  inserted  in  the  condition  of  the  bond 
exceeded  the  same.  6th.  That  the  plea  is  un- 
certain, argumentative,  not  issuable.  and  wants 
form. 

Mr.  Harison,  in  support  of  the  demurrer. 
Though  the  whole  plea  is  defective  and  in- 
formal, I  shall  confine  myself  to  that  alone 
which  is  a  matter  of  substance.  The  declara- 
tion states  a  note  payable  on  demand.  The 
plea  sets  forth  certain  transactions  and  dates, 
"  since  which  time  "  the  note  was  negotiated. 
As  between  the  maker  and  payee,  these  things 
might  be  material,  but  against  an  innocent  in- 
dorsee, for  a  valuable  consideration,  they  can 
have  no  effect.  The  note  is  of  a  nature  which 
cannot  be  supposed  to  be  dishonored  after  any 
lapse  of  time  short  of  the  statute  of  limita- 
tions. There  is  no  period  fixed  by  law  for  the 
presentment  of  notes  payable  on  demand. 
When  left  with  the  payee,  after  the  circum- 
stances relied  on  by  the  defendant,  it  enabled 


NOTK. — Dishonor  of  notes  payable  on  demand. 

The  time  when  nonpayment  of  mites  payable  on 
demand  operates  as  dishonor  cannot  be  exactly  fixed. 
A  reasonable  time  must  elapse,  and  what  is  a  rea- 
sonable time  depends  on  the  circumstances  of  each 
case.  Whether,  from  the  circumstances  of  the  case 
and  the  general  conduct  of  business  men,  such  time 
has  elapsed  as  should  warrant  a  presumption  of 
payment  or  refusal,  seems  to  be  the  test.  Robinson 
v.  Ames,  20  Johns.,  146 ;  Gowan  v.  Jackson,  Id  ,  176 ; 
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Aymar  v.  Beers,  7  Cow.,  705 ;  Weeks  v.  Pryor,  27 
Barb.,  79 ;  Sice  v.  Cunningham,  1  Cow.,  397 ;  Losee 
v.  Dunkin,  7  Johns.,  70 ;  Loomis  v.  Pulver,  9  Id.,  244; 
Odiorne  v.  Howard,  10  N.  H.,  343;  Parker  v.  Tuttle, 
44  Me.,  459 ;  Denen  v.  Haskell,  45  Id.,  431 ;  Ayer  v. 
Hutchins,  4  Mass.,  370;  Field  v.  Nickerson,  13  Id., 
131;  Stevens  v.  Bruce,  21  Pick.,  193;  Seaver  v.  Lin- 
coln, Id.,  267 ;  Camp  v.  Scott,  14  Vt.,  387 ;  Carll  v. 
Brown,  2  Mich.,  401 ;  Martin  v.  Winslow,  2  Mason, 
241 ;  Wallace  v.  Agry,  4  Id.,  336 ;  5  Id.,  118 ;  Muilman 
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the  holder  to  pass  it  away  in  the  course  of 
business,  and  if  so  done,  it' is  good  against  the 
maker.  The  cases  to  the  contrary  arise  on 
notes  payable  after  date,  and  if  negotiated  be- 
yond the  period  when  due,  the  law  allows  a 
presumption  that  they  have  been  dishonored. 
But  there  is  nothing  on  this  instrument  to 
show  any  such  time  had  passed.  Therefore, 
on  this  plea,  the  court  cannot  decide  what  is 
a  reasonable  time  for  the  negotiation  of  this 
note.  It  is  a  fact  which  ought,  under  the  di- 
rection of  the  court,  to  have  been  submitted 
for  the  determination  of  the  jury.  The  cus- 
tom is,  to  consider  these  notes  binding  till  de- 
manded. Admitting,  therefore,  that  the  tak- 
ing in  execution  and  subsequent  discharge 
would  have  been  a  satisfaction  of  the  note,  as 
between  Buckle  and  Haskin,  the  point  to  be 
tried  is,  when  was  it  negotiated  ?  Was  it  with- 
in a  reasonable  period  ?  This  was  the  fact  that 
ought  to  have  been  laid  before  the  court  with 
all  the  circumstances  which  would  have  made 
it  triable.  Time  and  place  ought  to  have  been 
shown.  The  latter,  because  there  ought  to  be 
a  place  from  whence  the  venue  would  arise. 
(6  Mod.,  222  ;  3  Salk.,  381.)  The  plea  conse- 
quently is  bad  altogether.  It  may  be  said  that 
the  venue  laid  in  the  declaration  cannot  be  de- 
parted from.  This,  however,  does  not  super- 
sede the  necessity  of  laying  a  venue,  though  it 
be  the  same.  This  being  a  defect  in  substance 
is  available  of,  though  not  specially  assigned. 
371*J  *Mr.  Riker,  contra.  The  special 
causes  are  not  true  ;  therefore,  the  whole  turns 
on  the  general  demurrer.  We  contend,  1. 
That  the'  acceptance  of  a  bond  or  higher  secur- 
ity merges  and  extinguishes  a  note.  2.  That 
the  discharge  of  the  defendant  from  execution, 
by  the  consent  of  Buckle,  satisfied  the  judg- 
ment. 3.  That  the  maker  of  a  promissory 
payable  on  demand,  having  satisfied  it,  may 
urge  that  satisfaction  against  a  holder  taking 
it  long  after  made  ;  in  short,  that  on  this  point 
there  is  no  difference  between  a  note  payable 
on  demand,  and  one  payable  after  date.  On 
the  first  point.  Roades  v.  Barnes  (1  Burr.,  9). 

KENT,  Ch.  J.    Go  to  your  third  point. 

Mr.  Riker.  In  Banks  v.  Colwell  (cited  1  D.  & 
E.,Buller,  J.),  in  an  action  by  the  holder  against 
the  maker  of  a  promissory  note,  indorsed  eigh- 
teen months  after  it  was  made,  allowed  the  de- 
fendant to  show  the  consideration  was  illegal, 
and  nonsuited  the  plaintiff,  though  no  privity 
was  brought  home  to  him.  This  is  because  a 
person  thus  taking  a  note  receives  it  subject  to 
all  the  equities  the  maker  may  be  entitled  to. 
This  principle  is  acknowledged  in  Chitty,  1 14,  to 
be  applicable  equally  to  checks  and  bills  pay- 
able on  demand.  Lord  Kenyon,  in  Boehm  v. 
Sterling  (7  D.  &  D.,  430),  admits  he  once 
thought  there  was  a  distinction,  in  this  re- 
spect, between  paper  payable  on  demand,  and 
that  which  is  so  after  date ;  but,  he  adds,  "  on 


further  consideration,  I  do  not  think  that  dis- 
tinction well  founded."  In  Haskin  v.  Seaman 
(since  reported  2  Johns.  Gas.,  195),  January, 
1801,  this  court  recognized  the  same  doctrine. 
The  only  difference  between  the  cases  is,  that 
the  one  cited  was  on  a  sealed  note.  As  to  the 
venue  the  exception  cannot  hold. 

.1/r.  Harison,  in  reply.  Where  the  instru- 
ment is  payable  on  demand, the  negotiation  must 
be  attended  with  suspicious  circumstances, 
even  though  the  transfer  be  long  after  the 
date,  in  order  to  allow  of  any  equities  against 
the  holder.  If  the  paper  be  payable  after  date, 
the  time  for  which  drawn  being  expired  is  in 
itself  a  cause  for  suspicion.  It  is  from  thence 
to  be  presumed  the  bill  or  note  has  been  dis- 
honored. When  the  payment  is  on  demand, 
this  implication  cannot  arise  on  the  face  of  the 
instrument,  and  circumstances,  therefore,  must 
be  called  in.  In  the  case  before  Buller,  J., 
which  was  only  a  Nisi  Prius  decision,  the 
judge  told  the  jury  they  ought,  from  the  evi- 
dence, to  presume  against  the  plaintiff.  (Bul- 
ler, J.,  nonsuited  him.)  With  the  distinctions 
now  laid  down  all  the  English  authorities  will 
be  reconciled.  Had  there  been  a  verdict,  then 
indeed  the  objection  as  to  the  want  of  venue 
*  would  not  hold.  But  as  this  is  a  [*372 
case  of  demurrer,  it  is  not  helped  by  the  stat- 
ute of  jeofails,  and  must  be  fatal  against  the 
defendant. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  two  objections  to  this  plea,  which  re- 
quire consideration,  are,  1.  That  the  plaintiff 
being  an  innocent  indorsee  without  notice,  is 
not  affected  by  the  transactions  which  took 
place  between  Buckle  and  the  defendant.  2. 
That  there  is  no  venue  in  that  part  of  the  plea, 
alleging  the  time  when  the  note  was  negotiated. 
As  to  the  first,  it  is  a  general  rule,  that  a  note 
payable  on  demand  must  be  presented  for  pay- 
ment within  a  reasonable  time,  or  it  will  be 
considered  as  a  note  out  of  time,  and  dis- 
honored. (Chitty,  114,  146.)1  What  is  a  rea- 
sonable time  a  question  of  law,  if  the  facts 
be  agreed  on.  (Tindal  v.  Brown,  ID.  &  E., 
168.)  In  the  present  case  we  are  to  assume  it 
as  a  fact,  that  the  note  was  not  negotiated  to 
the  plaintiff  until  after  the  first  ot  January. 
1795  ;  or  near  eighteen  months  from  the  period 
when  it  was  given.  This  fact  is  averred  in 

1.— What  shall  be  a  reasonable  time  depends  on  the 
circumstances  of  the  case.  Where  a  note  payable 
on  demand  to  order  was  made  in  England,  and  the 
maker  removed  to  this  State,  it  was  held  that  a 
transfer  and  action  brought  within  a  j-ear  was  not 
such  a  lapse  of  time  as  place  the  instrument  in  the 
situation  of  a  dishonored  note.  Hendricks  v. 
Judah,  1  Johns,  Rep.,  319.  But  where  a  note  was 
drawn  in  this  State  payable  to  bearer  on  demand, 
and  negotiated  two  months  and  a  half  after  its  date, 
the  period  was  ruled  sufficient  to  let  in  the  equities 
of  the  maker  against  the  payee,  as  a  defense  in  an 
action  by  the  indorsee.  Losee  v.  Dunkin,  7  Johns. 
Rep.,  70. 


v  D'Eguino,  2  H.  Bl.,  565;  Mullick  v.  Radakissen,  9 
Moore,  P.  C.,  46 ;  28  Eng.  L.  &  Eq.,  86 ;  Mellish  v. 
llawdon,  9  Bing.,  416.  But  see  Barough  v.  White,  4 
B.  &  C.,  325;  Brooks  v.  Mitchell,  9  M.  &  W.,  15. 

"In  England  a  promissory  note  payable  on  de- 
mand is  not  overdue  or  deemed  dishonored  by  lapse 
of  time,  nor  till  an  actual  demand  made.  Such  a 
species  of  security  is  probably  rare  in  England,  and 
is  regarded  as  a  continuing  security  until  the  holder 
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shall  see  tit  to  render  it  due  by  a  demand.  Here  it 
has  long  been  in  use,  and  the  rules  applicable  to  it 
have  been  firmly  fixed." — Shaw,  C.  J.,  in  Sylvester 
v.  Crapo,  15  Pick.,  92. 

One  taking  micJi  a  note,  after  dishonor,  takes  it  sub- 
ject to  equities.  See  authorities  cited  above:  also, 
Herrick  v.  Woolverton,  41  N.  Y.,  581;  Wethey  v. 
Andrews,  3  Hill,  582. 
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the  plea,  and  of  course  admitted  by  the  de- 
murrer. This  lapse  of  time  must  clearly  be 
considered  as  placing  the  note  in  the  situation 
of  one  due,  and  dishonored,  and  as  imposing 
on  the  indorsee  the  same  risk.  No  person  of 
common  prudence  will  take  such  a  note  with- 
out inquiry  concerning  the  occasion  of  its  be- 
ing so  long  outstanding,  and  it  is  incumbent 
on  him  to  satisfy  himself  that  it  is  good.  He 
takes  it  on  the  credit  of  the  person  from  whom 
he  receives  it.  The  case  of  Banks  v.  Colwell 
(cited  in  3  D.  &  E.)  is  in  point.  The  judge  in 
that  case  allowed  the  maker  to  impeach  the 
consideration  as  being  a  note  negotiated  after 
it  was  due,  and  sufficiently  suspicious  to  throw 
the  risk  on  the  indorsee.  This  decision  of 
Buller,  J.,  was  cited  and  sanctioned  by  the 
Court  of  King's  Bench  in  the  case  of  Brawn  v. 
Duties  (3  D.  &  E.,  80).  If  the  defendant  here 
be  allowed  to  set  up  the  same  defense  as  he 
would  have  done  if  Buckle  was  the  defendant, 
the  facts  stated  in  the  plea  constitute  a  valid 
defense.  They  are  embraced  by  the  decision 
of  this  court,  in  the  case  of  Seaman  v.  Haskin, 
January  Term,  1801,  in  which  a  plea,  contain- 
ing the  same  fact  in  substance  was  held  good.  It 
was  there  determined,  that  as  a  cestui  gne  trust 
had  affirmed  the  trust,  accepting  the  judgment 
in  satisfaction  of  his  debt,  and  exercised  the 
power  of  it  by  charging  the  defendant  in  exe- 
cution, and  afterwards  discharging  him,  the 
assent  of  the  trustees  was  to  be  intended.  On 
373*]  the  second  point,  that  the  want  *of  a 
venue  in  that  part  of  the  plea  which  avers  the 
time  of  the  indorsement,  is  a  defect  in  sixb- 
stance,  and  bad  on  demurrer,  without  being 
specially  assigned,  we  are  of  opinion  it  is,  in 
the  present  case,  but  matter  of  form  ;  because 
the  plea  cannot  vary  from  the  place  in  the  dec- 
laration, when  the  nature  of  the  defense  does 
not  otherwise  require  it.  (3  Lev.,  113;  Com. 
Dig.,  tit.  Pleader,  E.  4.)  As  the  defendant 
must,  therefore,  have  followed  the  venue  of 
the  plaintiff,  it  appears  to  me  it  can  only  be 
matter  of  form,  and  is  not  essential  to  the 
right  of  the  case,  on  which  depends  the  dis- 
tinction between  matter  of  form  and  matter  of 
substance.  (Hob.,  233.)  Judgment  ought, 
therefore,  to  be  for  the  defendant. 

Mr.  Ilarison.  We  have,  then,  to  ask  leave 
of  the  court  to  withdraw  the  demurrer  and 
take  issue  on  the  fact. 

KENT,  Ch.  J.  Take  it ;  for  it  is  allowable 
in  all  cases  where  the  demurrer  is  not  frivo- 
lous, if  applied  for  in  the  same  term. 

Judgment  for  the  defendant,  with  leave  to 
withdraw  the  demurrer  and  plead  isxuably. 

Cited  in— 4  Johns.,  227 ;  5  Johns.,  119 ;  7  Johns.,  70 ; 
18  Johns.,  495  ;  1  Cow.,  408  ;  7  Cow.,  711 :  5  Wend.,  355; 
23  N.  Y.,  33;  41  N.  Y.,  584;  81  N.  Y.,  232;  10  Barb.. 
372:  42  Barb,,  52:  66  Barb..  162;  2  Hall,  431;  2  Hilt., 
275;  1  E.  D.  Smith,  511;  9  Daly,  147. 


POMROY  v.  PRESTON. 

Mandamus  to  Judges — Common  Plea* — Bill  of 
Exceptions — Seals. 

This  court  will,  on  motion,  order  n  writ  directing1 
the  jildfres  of  the  Common  Pleas  to  come  in  and 
acknowledge  their  seals  to  a  bill  of  exceptions. 


NOTE.— 3fant?nnin.s  in  inferior  court. 

See  People  v.  Judges,  &c.,  1  Cai.,  510,  note. 
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IN  error  on  a  bill  of  exceptions  from  the 
Common  Pleas.  The  plaintiff  had  not 
assigned  errors,  and  after  the  return  of  a  scire 
facias  quare  executionem  non,  moved  for  leave 
to  take  out  a  writ,  ordering  the  judges  of  the 
court  below  to  come  in  and  confess  or  deny 
their  seal,  and  that  in  the  meantime  all  proceed- 
ings by  the  defendant  should  be  stayed.  Or- 
dered accordingly,  and  that  the  judges  appear 
at  the  City  Hall  of  the  city  of  New  York,  on 
the  first  day  of  next  term.5' 


VAN  DOREN  v.  WALKER. 

Certiorari — Omission — Constables  not  Stated  to 
be  Sworn. 

If  it  appears  from  a  return  to  a  certiorari  that  the 
jury  retired,  and  nothing  is  said  about  a  constable's 
being  sworn  to  attend  them,  it  is  a  fatal  omission, 
not  to  be  supplied  by  intendment. 


I 


N  error  on  certiorari. 


Mr.  Cady,  for  the  plaintiff.  The  return  does 
not  state  that  any  constable  was  sworn  to  at- 
tend the  jury,  though  it  is  evident  they  retired. 

Mr  Van  Vechten,  contra.  As  no  improper 
practice  is  alleged,  *and  it  does  not  [*374 
appear  a  constable  was  not  sworn,  the  court 
will  intend  it  was  done. 

Per  Curiam.  As  nothing  is  said  about  a 
constable's  being  sworn,  or  having  charge  of 
the  jury,  the  court  cannot  supply  it  bv  intend- 
ment. There  are  no  words  in  the  return  to 
intend  by.  We  might  as  well  intend  an  issue 
joined,  or  a  venire  when  nothing  is  stated. 
The  justice  must  state,  as  the  writ  requires 
him,  all  his  proceedings,  and  the  whole  history 
of  the  suit.  When  a  proceeding  so  essential 
is  omitted,  we  cannot  consider  it  as  done. 

Judgment  reversed. 

Cited  in— 8  Johns.,  438 ;  11  Johns.,  442, 532 ;  14  Barb., 
382. 


LOWE  v.  HALLETT. 

Venue —  Use  and  Occupation — Transitory  Action. 

In  an  action  for  use  and  occupation,  the  court  will 
change  the  venue  to  the  county  where  the  house  is, 
if  all  the  defendant's  witnesses  reside  there  and  the 
plaintiff  do  not  show  he  has  any,  as  the  action  is 
founded  on  privity  of  contract,  and  is  transitory  in 
its  nature. 

ON  a  motion  to  change  the  venue  from  New 
York  to  Ontario,  in  an  action  for  use  and 
occupation,  the  defendant  swore  all  his  wit- 
nesses resided  in  the  latter  county,  where  the 
house  was  situated. 

Mr.  Hoffman  resisted  it  because  the  action  was 
transitory,  and  on  an  affidavit  by  the  plaintiff, 
stating  his  case  to  rest  on  written  receipts,  and 
an  agreement  executed  in  New  York. 

Per  Curiam.  Take  the  effect  of  your  appli- 
cation. The  papers  may  be  more  easily  trans- 

1.— See  Vol.  I.,  571,  The  People  v.  Judges  of  C.  B. 
for  Washington  County. 
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ferred  to  Ontario,  than  the  witnesses  carried  I 
to  New  York.     The  plaintiff  does  not  show  he 
has  a  single  witness  where  his  venue  is  laid, 
and  the  action  being  founded  in  privity  of 
contract,  not  of  estate,  is  of  course  transitory. 

Motion  granted. 


SPENCER  v.  HULBERT. 

Venue — Transitory  Action — Residence  of  Wit- 
nesses. 

In  a  transitory  action  the  defendant  is  entitled  to 
change  the  venue  to  where  his  witnesses  reside, 
unless  the  plaintiff  show  he  has  witnesses  elsewhere. 

MR.  SIMONDS  moved  to  change  the  venue 
to  Onondaga,  on  affidavit  by  the  defendant 
that  witnesses,  which  his  counsel  advised  were 
material  for  him,  resided  there. 

Mr.  Williams,  contra.  The  action  is  for  goods 
sold  and  delivered  in  Hudson,  where  the  plain- 
tiff lives. 

Per  Curiam.  Here  is  special  matter  in  ad- 
dition to  the  common  affidavit,  and  in  such  a 
case,  unless  the  plaintiff  will,  by  affidavit,  state 
that  he  has  one  or  more  \vitnesses  residing 
elsewhere  than  in  the  county  where  the  venue 
is  moved  for,  the  court  will  order  it  to  be 
changed.  It  is  just  and  reasonable,  where  the 
plaintiff  has  no  witnesses  out  of  the  county 
where  the  venue  is  moved  for,  that  we  should 
375*]  grant  the  application  *even  though  the 
action  be  goods  sold  and  delivered,  or  other 
transitory  matter. 

Venue  clianged. 


WILBER0.  DAY. 

Certiorari — Clerical  Mistake — Delay  in  Amend- 
ment— Costs. 

In  error  on  certiorari,  the  costs  of  only  the  gener- 
al assignment  to  be  allowed.  If  the  error  be  from  a 
clerical  mistake  in  transcribing,  and  it  be  assigned 
for  error,  but  the  defendant  do  not  apply  to  amend 
till  after  argument,  it  will  not  be  allowed  without 
payment  of  costs.* 

MR.  SIMONDS,  for  the  plaintiff.     A  rule 
was   last  term  ordered  to  show  cause 
against  the  amendment  allowed  in  August  last. 
(Ante,  p.  139.)    But  on  search  no  rule  has  been 

• 
*  See  ante.  116,  n. 


NOTE.— Change  of  venue. 

A  change  of  venue  may  be  allowed  in  transitory  ac- 
tions, on  motion,  when  it  will  accommodate  the  wit- 
nesses, and  promote  the  ends  of  justice.  Low  v. 
Hallet,  ante,  374;  Miner  v.  Garrison,  4  Johns.,  481; 
Bently  v.  Weaver,  1  Johns.  Cas.,  240 ;  Duryee  v.  Or- 
cott,  9  Johns.,  248 ;  Franklin  v.  Underbill,  2  Id.,  374 : 
Wood  v.  Bishop,  5  Cow.,  414 ;  Wallace  v.  Bond,  4 
Hill,  438;  Porter  v.  Mann,  Id.,  540;  Benedict  v.  Hib- 
bard,  5  Id.,  509;  Carew  v.  Mechanics'  Bank,  2  How. 
(N.  Y.)  Pr.,  148;  Jordan  v.  Garrison,  6  Id.,  6;  Hinch- 
man  v.  Butler,  7  Id.,  48} ;  Mason  v.  Brown,  6  Id.,  481; 
King  v.  Vanderbilt,  7  Id.,  385;  Price  v.  Waterworks 
Co.,  16  Id.,  51 ;  N.  J.  Zinc  Co.  v.  Blood,  8  Abb.  Pr., 
147 ;  Woods  v.  Van  Rankin,  1  Cai.,  122 ;  Duboys  v. 
Frank,  3  Id.,  95:  Wiggin  v.  Phelps,  10  Hun,  187; 
Jenkins  v.  Cal.  Stage  Co.,  22  Cal.,  537 ;  Kerr  v.  Bank, 
4  N.  J.  L  ,  363;  Hall  v.  C.  P.  Ry.  Co.,  49  Cal.,  454. 

In  many  of  the  States  this  subject  is  now  regu- 
lated by  statute. 
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entered ;  am  I,  then,  to  show  cause  against 
what  does  not  exist? 

Per  Curiam.  We  remember  that  a  rule  was 
granted,  and  you  yourself  cannot  have  forgot- 
ten it.  Cause,  therefore,  must  be  shown. 

Mr.  Simonds.  By  the  decision  of  August, 
the  court  pronounced  the  error  for  which  they 
reversed  the  judgment  to  be  matter  of  sub- 
stance. The  determination,  then,  has  been 
on  the  merits,  and,  therefore,  neither  by  the 
statute,  nor  the  common  law,  can  an  amend- 
ment be  allowed.  ( Woodman  v.  Inwen,  Barnes, 
9;  Saundersv.  Lenori,  3  Salk.,  31,  is  in  point.) 
In  error  from  the  court  of  Northampton,  the 
record  removed  was  prceceptum  fuit  instead  of 
prceceptum  est  in  the  venire,  and  messes  instead 
of  misis.  The  draft  below  was  right,  but  as  it 
was  only  a  private  paper,  the  court  refused  to 
amend  the  record  by  the  draft,  though  it  was, 
as  in  the  present  case,  sworn  to  be  right  below. 
Philips  v.  Huish  (Cro.  Jac. ,  14)  shows  that 
misprision  in  substance  is  not  amendable.  If, 
however,  it  be  ruled  otherwise,  then  all  costs 
must  be  allowed.  (Foster  v.  Black-well,  Barnes,  7.) 

Mr.  Gold,  contra.  The  courts  have  in  mod- 
ern days  been  very  liberal  in  amendments,  and 
have  allowed  them  after  argument  an.d  judg- 
ment on  the  point  agitated.  (Tippet  v.  May,  1 
Bos.  &  Pull.,  411 ;  Griffiths  v.  Eyles,  Ibid.,  4:18; 
De  Symonds  v.  Sheddcn,  2  Bos.  &  Pull.,  153  ; 
Morris  v.  Langdale,  Ibid.,  284 ;  Brigden  v. 
Parkes,  Ibid. ,  424 ;  Sharp  v.  Stacye,  Barnes,  5  ; 
Mayov.  Archer,  1  Stra.,  513;  even  in  case  of 
a  special  verdict ;  Smith  v.  Fuller,  2  Stra.,  786.) 
Wherever  there  is  anything  to  amend  by,  the 
court  will  permit  the  amendment  asked. 
(Green  v.  Rennet,  1  D.  &  E.,  782.)  Its  allow- 
ance is  in  the  discretion  of  the  court.  This  is 
a  proper  case,  for  the  assignment  is  in  a  matter 
known  to  be  untrue ;  not  arising  on  the  facts, 
but  on  transcribing  the  record,  and  after  certio- 
rari brought.  It  appears,  therefore,  that 
when  it  was  sued  out  *there  was  no  [*376 
actual  error.  The  favor  of  the  court  will  not 
surely  be  denied  in  a  case  originally  right ; 
which  continued  so  when  the  plaintiff  took  his 
exceptions,  and  is  become  otherwise  only  by 
an  ex  post  facto  circumstance,  never  relied  on, 
nor  even  contemplated  by  him. 

KENT,  Ch.  J.  What  do  you  say  as  to  the 
costs  why  they  should  not  be  paid  up  to  this 
day?  The  amendment  formerly  ordered  said 
nothing  as  to  them.  You  have  made  an  in- 
correct return.  Your  excuse  is  that  it  was  a 
mistake.  Is  this  a  reason  for  not  paying  costs 
up  to  this  time?  Suppose  the  question  had 
arisen  in  August  Term. 

Mr.  Gold.  I  readily  agree  that  amendments 
are  generally  on  payment  of  costs.  But  cir- 
cumstances create  exceptions.  In  Cromwell  v. 
Grumsden  (1  Ld.  Raym.,  335)  the  formal  con- 
clusion of  a  special  verdict  was  rectified  with- 
out costs.  Where  justice  and  equity  is  against 
the  party  wishing  to  avail  himself  of  an  error, 
costs  are  remitted.  Therefore,  where  to  a 
sham  plea  the  plaintiff  filed  a  bad  replication, 
an  amendment,  without  costs,  was  allowed 
after  demurrer  argued.  (Solomons  v.  Lyon,  1 
East,  369.)  It  was  done  in  De  Symonds  v. 
Shedden(2  Bos.  &  Pull.,  152),  and  Bettv.De 
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Costa  (Ibid.,  446),  though  no  such  special  rea- 
son existed.  The  only '  reason  why  costs  are 
given,  is  on  a  supposition  that  there  was 
error  when  the  writ  was  sued  out.  ( Wilkinson 
v.  Meyer,  8  Mod.,  232.)  As  that  was  not  the 
case,  costs  ought  not  to  be  allowed. 

Mr.  Siinonds,  in  reply.  The  whole  reliance 
as  to  being  excused  costs,  is  on  the  defendant's 
having  made  a  correct  draft.  Suppose  a  cor- 
rect plea  drawn,  and  an  insufficient  one  filed, 
would  it  prevent  costs  on  a  demurrer,  that  the 
defendant's  counsel  had  a  good  draft  at  home? 
He  ought  to  look  at  what  is  on  file.  Besides, 
the  record  shows  this  error  was  assigned 
twelve  months  before  the  case  was  argued. 
Why  did  not  the  defendant  then  move  to 
amend?  If  the  inattention  of  the  defendant 
give  occasion  for  error,  it  can  be  rectified  only 
at  his  expense.  In  Rees  v.  Morgan  (3  D.  &  E., 
349)  the  defendant  in  replevin,  after  a  verdict 
for  him,  and  damages  to  the  amount  of  the  rent 
claimed  in  his  cognizance,  neglected  to  have 
found  either  the  amount  of  the  rent  in  arrear, 
or  the  value  of  the  cattle  distrained ;  this,  as 
being  the  inevitable  consequence  of  the  ver- 
dict, was  permitted  to  be  amended  by  entering 
a  judgment  pro  retorno  habendo.  The  court, 
however,  ordered  it  on  payment  of  costs. 
Such,  -it  is  presumed,  must  be  the  decision 
here. 

377*]  *Per  Curiam.  We  think  the  justice 
ought  to  have  leave  to  amend  his  return,  in 
respect  of  the  oath  administered  to  the  consta- 
ble who  had  charge  of  the  jury.  This,  how- 
ever, though  on  payment  of  costs,  must  be  of 
those  on  the  general  assignment  of  errors 
only,'-  and  of  the  costs  subsequent  to  that  as- 
signment, down  to  the  giving  of  the  opinion 
of  the  court  in  August  last.  In  making  up 
the  paper  books,  therefore,  costs  on  the  gen- 
eral assignment  of  errors  are  to  be  allowed, 
rejecting  the  long  list  of  the  other  errors  as- 
signed. But  as  the  defendant  has  given  occa- 
sion for  this  application,  the  plaintiff  may  dis- 
continue without  costs  ;  neither  party  to  have 
any  costs  against  the  other  on  the  motions  to 
amend.3 

Rule  absolute. 


BRANDT,  ex  dem.  WALTON,  v.  OGDEN. 
Priority  of  argument. 

IT  was  ruled  in  this  cause  that  if  a  public  of- 
ficer inform  the  court,  that  the  situation  of 
a  county  is  such  as  to  require,  for  the  sake  of 
the  peace  of  the  people,  a  decision  on  the  point 
contained  in  a  case,  it  will  take  preference  of 
all  others  on  the  calendar. 

1.— By  the  common  law  amendments  were  al- 
lowed ;  but  then  the  party  was  to  pay  a  fine  for 
loave  to  amend  (like  a  fine  pro  llcentia  amcnnlanti), 
an  amercement  being  due  to  the  king-  for  ill  plead- 
ing:. By  the  statute  of  Marlbridge  it  was  enacted, 
that,  de  cnctero  fines  rwn  caplantur  pro  pnlchrc  placi- 
tando;  that  is,  for  leave  to  amend  vicious  pleading'; 
as  therefore  the  statute  took  away  the  fine,  but  the 
.grievance  was  still  the  same  to  the  opposite  side, 
which  before,  on  the  principle  of  nemo  ois,  pro  co- 
•dem  delicto,  puniri  dehet,  received  no  compensation, 
it  was  held  but  reasonable  to  give  costs  when  the 
offence  would  otherwise  so  unpunished. 

2.— This  was  afterwards  taxed  by  Kent,  Ch.  J.,  at 
4  folio. 

3. — That,  it  is  presumed,  means  since  August. 
CAINES'  REPS.  ,  2. 


BREVORT  v.  SAYRE  AND  KURD. 

Inquest — Compromise —  Vacated. 

If  an  inquest  be  taken  while  the  parties  are  en- 
deavoring to  compromise,  in  consequence  of  a 
meeting  appointed  for  that  purpose,  it  will  be  set 
aside. 

MR.  BOYD  moved  to  set  aside  the  inquest 
taken  in  this  cause,  on  an  affidavit,  stat- 
ing that  the  day  on  which  the  cause  was  set 
down  for  trial,  one  of  the  defendants,  who 
was  merely  a  surety  for  the  other,  sent  a  mes- 
sage to  the  plaintiff,  by  which  he  requested  a 
meeting,  to  settle  the  suit  if  possible,  in  conse- 
quence of  which  an  appointment  was  made 
for  the  evening,  in  order  to  try  to  compromise, 
but  during  the  course  of  the  day  the  inquest 
was  taken. 

Per  Curiam.     Take  your  motion. 
Inquest  set  aside. 


ANONYMOUS. 

Motion  on  a  frivolous  plea  like  that  on  a  frivolous 
demurrer. 

IT  was  ruled  that  a  motion  to  overrule  a  friv- 
olous plea,  and  be  at  liberty  to  enter  a  de- 
fault as  if  no  plea  had  been  filed,  has  the  same 
preference  as  motions  on  frivolous  demurrers. 


*STEINBACH  v.  OGDEN.     [*378 

Argument — Points  must  be  Written. 

A  case  is  not  ready  for  argument  if  the  points  be 
not  in  writing,  and  if  only  orally  stated,  the  court 
will  not  suffer  it  to  be  brought  on. 

IN  the  case  made,  the  points  relied  on  were 
not  specified,  but  merely  stated  by  the 
opening  counsel. 

Per  Curiam.  You  are  not  entitled  to  bring 
on  the  argument.  The  points  should  have 
been  reduced  to  writing,  and  this  not  merely 
for  the  benefit  of  the  court,  but  of  all  parties. 


THE  MAYOR  AND   CORPORATION  OF 
NEW  YORK 

D. 

SANDS. 

Penal  Ordinance — Petition — In  Suit — Default — 
Set  Aside. 

If  a  defendant  petition  the  mayor  and  corpora- 
tion of  New  York  for  relief  in  a  suit  by  them  on  a 
penal  ordinance,  during  the  pendency  of  which  a 
default  and  judgment  thereon  be  entered,  they  will 
be  set  aside,  especially  if  anything  like  merits  ap- 
pear. 

MR.  PENDLETON  moved  to  set  aside  a  de- 
fault and  judgment  obtained  on  a  penal 
ordinance  by  the  corporation  of  the  city  of 
New  York,  directing  the  defendant,  as  owner 
of  certain  vacant  lots,  to  fill  them  up.     The 
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affidavit  read  denied  his  being  owner.  It  also 
set  forth  that  the  defendant  had,  on  that 
ground,  applied  by  petition  to  be  relieved,  but 
before  any  answer  was  given,  and  whilst  the 
application  was  pending,  the  default  and  judg- 
ment were  entered. 

Mr.  Hnrixoti  contended  that  as  the  proceed- 
ings were  regular,  the  petition  ought  not  to 
have  the  effect  of  suspending  them.  The  fact 
relied  on,  as  an  excuse,  was  a  legal  defense, 
and  might  have  been  pleaded  if  true. 

Per  Curiam.  The  proceedings  complained 
of  took  place  while  a  petition  was  pending, 
and  there  is,  therefore,  something  of  surprise. 
In  addition  to  this,  there  are  in  effect  merits 
disclosed.  Let  the  default  and  judgment  be 
set  aside. 

Motion  granted. 


PATRICK  «.  HALLETT  AND  BOWNE. 

1.  Nonsuit — Second    Trial.     2.   Costs — Practice 
— Excuse. 

There  mav  be  judgment  as  in  case  of  nonsuit  for 
not  proceeding'  to  a  second  trial. 

A  misapprehension  of  the  practice  on  a  point  not 
settled  will  excuse  from  the  usual  costs  on  stipu- 
lating:. 

MOTION  for  judgment  as  in  the  case   of 
nonsuit  for  not  going  to  trial. 
Mr.  Riggs  resisted, "because  the  cause  had 
been  once  tried,  and  our  act  (1  Rev.  Laws, 
353),  being  like  that  of  the  English,  required 
the  same  construction,  under  which  it  was  held 
a  plaintiff  could  not  be  nonsuited  for  not  try- 
ing a  second  time.     If  we  are  wrong  we  are 
ready  to  stipulate. 

Per  Curiam.  We  have  no  doubt  of  the 
power  of  the  court  to  nonsuit  on  a  second  trial. 
379*]  A  plaintiff  who  has  once  tried  *his 
cause,  after  which  the  verdict  is  set  aside  and 
a  new  trial  awarded,  is  bound  to  try  again, 
and  again,  if  necessary  ;  and  if  he  did  not,  the 
defendant  may  apply  for  a  nonsuit.  But  the 
English  practice  has  misled,  and  our  own  has 
not  been  perfectly  settled,  the  defendant  may 
stipulate  and  without  costs. 

Motion  denied  on  stipulating  and  costs. 


ROGERS  v.  GARRISON. 

Nonsuit — Non-attendance — Excuse. 

Though  a  cause  has  been  on  the  day  docket  In 
New  York,  yet  the  non-attendance  of  counsel  to 
try  it  may,  under  circumstances,  be  an  excuse  for 
not  allowing  judgment,  as  in  case  of  nonsuit. 

rpHIS  cause  had  at  last  New  York  sittings 
JL  been  set  down  for  trial  on  the  day  docket, 
but  from  some  little  confusion  as  to  the 
suits  that  would  be  heard  before  the  respective 
judges,  who  separately  at  different  times  pre- 
sided, the  counsel  did  not  attend.  A  motion 
was  made  for  judgment  as  in  case  of  nonsuit. 
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Per  Curiam.     Stipulate1  and  pay  costs. 

LIVINGSTON,  J.  I  dissent  from  this,  because- 
the  only  use  of  a  day  docket  is  to  enable  the 
bar  to  know  what  cause  will  come  on,  and  it 
then  becomes  their  duty  to  attend.  If  we 
allow  of  excuses  of  this  sort,  the  force  of  the 
rule,  in  the  city  of  New  York,  by  which  day 
dockets  have  "been  established  will  be  totally 
done  away. 

On  stipulating  and  paying  costs  motion  denied. 


EKHART  v.  DEARMAN.8 

Venue — Motion  to    Change — Time  to    Plead — 
Regular  Default — Setting  Aside. 

If  a  defendant,  before  his  time  to  plead  be  out, 
give  notice  of  motion  to  change  the  venue,  without 
obtaining  an  order  to  enlarge  the  time  to  plead,  or 
stay  proceedings,  and  the  plaintiff  for  want  thereof, 
enter  a  default,  and  go  on  to  execute  his  writ  of  in- 
quiry, he  is  regular ;  but  if  he  do  not  intend  to  o]>- 
pose  the  motion,  he  waives  his  own  regularity  and 
the  irregularity  of  the  defendant,  and  the  court  will 
set  aside  the  default  and  subsequent  proceedings. 

MR.  OSTRANDER  moved  to  set  aside  the 
default  and  all  subsequent  proceedings  on 
the  following  facts  :  On  the  2d  of  October  the 
declaration  was  served  on  an  agent.  On  the 
llth,  the  defendant  gave  notice  of  a  motion, 
to  be  made  the  12th  of  November,  for  leave  to 
change  the  venue,  but  on  the  10th  the  plaintiff 
entered  a  default,  and  never  appeared  on  the 
12th  to  oppose  the  application,  in  consequence 
of  which  the  venue  was  changed  as  of  course. 

Per  Curiam.  The  defendant's  conduct  has 
not  been  perfectly  regular.  He  ought,  accord- 
ing to  the  rules  of  practice,  to  have  obtained  a. 
judge's  order  to  enlarge  the  time  to  plead,  or  a. 
certificate  to  stay  proceedings.  But  though 
there  was  an  irregularity  in  the  defendant,  and 
the  plaintiff  was  correct  in  entering  the  de- 
fault, he  has  waived  both  by  silently  acquiesc- 
ing *in  the  event  of  a  motion  which  [*38O 
he  knew  must  be  successful.  By  not  appear- 
ing, his  language  is,  I  consent  to"  the  applica- 
tion. If  so,  he  certainly  agrees  to  relinquish 
the  default,  and  every  other  advantage. 

Motion  granted. 


PALMER  ET  AL.  T.  MULLIGAN  ET  AL. 


Costs — Second  Term — Motion. 

No  motion  can  be  made  in  a  second  term  for  costs 
to  which  a  party  moving  was  entitled  in  a  former. 

THE  court  ruled  that  if  a  party  neglect  ap- 
plying in  a  former  term,  for  all  the  costs  he 
was  entitled  to  on  his  then  motion,  he  waives 
those  for  which  he  does  not  ask,  and  can- 
not, in  future  term,  make  them  the  ground  of 
a  subsequent  motion. 

Cited  in— 56  How.  Pr.,  353. 

1.— See  ante,  Vol.1.,  p.  7,  n.,  112,  n. 
2.— See  Vol.  I.,  p.  2,  n. 
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MANHATTAN  COMPANY  v.  LYDIG. 

Struck  Jury — Motion — Opposition — Ground  of. 

It  is  good  ground  of  opposition  to  a  motion  for  a 
struck  jury,  that  the  affidavit  on  which  it  is  made 
does  not  show  wherein  it  is  intricate  or  important. 
But  if  no  opposition  be  made,  it  is  then  confessed. 

MR.  HOFFMAN  moved  for  a  struck  jury, 
on  an  affidavit  stating  the  case  to  be  in- 
tricate and  important. 

Mr.  Jones  contended  that  it  was  defective  in 
not  showing  wherein  the  importance  or  in- 
tricacy consisted. 

Per  Curiam.  In  all  these  cases  the  court 
ought  to  see,  from  the  facts  laid  before  them, 
that  the  cause  is  either  intricate  or  important, 
and  not  submit  themselves  to  the  opinion  of 
the  attorney.  We  want  something  beyond  his 
mere  affidavit.  The  words  of  the  statute  re- 
quire this.  If,  indeed,  there  be  no  opposition, 
then  the  motion  passes,  as  in  other  cases,  of 
course  ;  because  the  opposite  party  by  his  con- 
duct confesses  these  requisites. 

Motion  denied. 

Cited  in— 17  Abb.  Pr.,  357. 


8HAWE  v.  WILMERDEN. 

Insolvency — Discharge — After  Pleading —  Gen- 
eral Issue  —  Mistake — State  Cause  —  Special 
Matter — Discontinuance — Costs. 

If  a  defendant,  after  pleading  the  general  issue, 
obtain  his  discharge  under  the  insolvent  law,  and 
his  attorney,  by  mistake,  serve  a  notice  of  giving  it 
in  evidence  at  the  trial,  the  court  will  in  a  stale 
cause  give  leave,  on  payment  of  costs,  to  strike  out 
the  notice  and  plead  the  special  matter,  as  a  plea 
puts  darreln  continuance,  but  then  the  plaintiff  will 
be  at  liberty  to  discontinue  without  cost. 

A  FTER  pleading  the  general  issue,  the  de- 
ll- fendant  obtained  his  discharge  under  the 
insolvent  law.  His  then  attorney,  who  had 
long  since  declined  business,  rave  no  notice 
that  he  would  give  this  special  matter  in  evi- 
dence. The  action  being  now  again  proceeded 
in,  application  was  made  for  leave  to  strike 
out  the  notice,  and  plead  the  discharge,  as  the 
mistake  of  the  attorney  formerly  employed 
was  the  reason  why  it  was  not  before  done. 

Mr.  Harison,  contra,  The  known  rule  is, 
that  an  insolvent  must  plead  his  discharge.  In 
381*]  the  present  case  it  ought  to  *have  been 
jntis  darrein  continuance.  It  is  a  defense  stricti 
juris,  and  not  to  be  favored. 

Per  Curiam.  Let  the  defendant,  on  payment 
of  costs,  have  leave  to  withdraw  his  notice  and 
plead  the  special  matter  ;  the  plaintiff  to  be  at 
liberty  to  discontinue  without  costs. 

Motion  granted. ' 

Cited  in— 4  Johns.,  191 ;  3  Barb.,  446;  4  Abb.  Pr., 
64  ;  16  Abb.  Pr.,  271. 
See  S.  C.,  Col.  &  Caines,  424. 

1.— The  rule  is,  that  where  a  defendant,  before 
judgment,  shows  to  the  court  that  he  has  obtained 
his  discharge  under  an  insolvent  law,  he  will, 
though  by  strict  practice  too  late  in  his  application, 
be  permitted  to  plead  it,  on  paying  costs.  Broome 
v.  Beardsley,  3  Caines'  Rej>.,  172;  President  and 
Directors  of  the  Merchants'  Bank  v.  Moore,  2  Johns. 
Rep.,  294;  see  Lackey  &  Briggs  v.  M'Donald,  1 
Caines'  Rep.,  117,  n. 
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MANHATTAN   COMPANY  «.  BROWER. 

Nonsuit — Excuse — Cause  Not  on  Docket. 

That  a  cause  was  not  on  the  day  docket  for  the 
sittings  in  New  York,  is  matter  of  excuse  on  a  mo- 
tion for  judgment  as  in  case  of  nonsuit,  and  must 
come  from  the  plaintiff  on  affidavit. 

MR.  HOFFMAN  objected,  on  a  motion  for 
judgment  as  in  case  of  nonsuit  for  not 
proceeding  to  trial  at  the  New  York  sittings 
according  to  notice,  that  the  affidavit  did  not 
state  the  cause  to  have  been  on  the  day  docket. 
This,  he  contended,  ought  always  to  be  shown, 
because  unless  so  placed  it  could  not  come  on, 
and  the  plaintiff,  therefore,  could  not  be  in 
default. 

Per  Curiam.  Its  not  being  on  the  day 
docket  is  matter  of  excuse,  to  come  from  the 
plaintiff,  and  appear  by  affidavit. 

Motion  granted. 


SMITH  «.  CHEETHAM. 

Motion  for  irregularity  in  a  jury,  is  a  non-enumer- 
ated motion. 

IT  was  ruled  in  this  cause  that  an  application 
to  set  aside  a  verdict  for  irregular  conduct 
in  a  jury,  is  a  non-enumerated  motion. 


KOY  «.  CLOUGH. 

Attorney — Sudden  Sickness — Excuse. 

If  an  attorney,  from  sudden  indisposition,  cannot 
attend  the  execution  of  a  writ  of  inquiry,  the  court 
will,  on  terms,  set  it  aside,  especially  if  the  damages 
be  excessive. 

THE  attorney  in  this  cause,  from  a  sudden 
and  dangerous  illness  (see  Jackson  v. 
Brown,  Vol.  L,  152,  S.  P.,  as  to  trial  at  cir- 
cuit), was  unable  to  attend  the  execution  of 
the  writ  of  inquiry,  in  consequence  of  which 
the  plaintiff's  attorney  was  requested  to  post- 
pone the  execution  of' it,  but  he  refusing  to  do 
this,  went  on  and  executed  the  writ,  upon 
which  pretty  smart  damages  were  given.  Ap- 
plication was  now  made  to  set  aside  the  in- 
quisition. 

Per  Curiam.  The  inability  of  the  defend- 
ant's attorney  to  attend  the  'execution  of  the 
writ,  and  the  defendant  himself  having  no  no- 
tice of  the  day,  are  reasons  for  setting  aside 
the  inquisition,  especially  as  the  damages  are 
rather  excessive.  But  as  the  defendant's  de- 
fault is,  in  some  degree,  a  confession  of  the 
plaintiff's  right,  the  rule  can  be  only  on  the 
defendant's  consenting  that  the  judgment  on 
the  inquisition  shall  be  entered  as  of  this  term. 


Motion  granted. 
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382*]    *JACKSON,   ex   dem.  F.  AND  E. 
GOOSE  AND  BROWN, 

V. 

DEMAREST. 

Ejectment — Quitting  Possession — Demand  and 
Re-entry  Presumed. 

After  a  lessee  has  quitted  the  premises  demised, 
•without  proof  of  ever  having  paid  rent,  and  after  a 
fourteen  years'  possession,  under  conveyances 
from  a  lessor  who  nad  a  right  to  enter  in  default  of 
payment,  a  demand  and  re-entry  will  be  presumed. 

Citation— 3  Johns.  Cas.,  295. 

TjVJECTMENT  for  lands  in  Montgomery,  in 
JL!  which  a  verdict  was  taken  for  the  plaint- 
iff, subject  to  the  opinion  of  the  court  on  the 
following  case : 

In  April,  1773,  Jelles  Fonda  demised  to 
Frederich  Goose,  and  Elizabeth,  his  wife,  and 
their  heirs  forever,  the  premises  in  question, 
rent  free  for  the  first  eight  years,  reserving 
from  thenceforth  forever  thereafter,  an  annual 
rent  of  six  pounds,  with  a  power  of  re-entry 
in  case  the  same  should  be  unpaid  for  twenty- 
one  days  after  due. 

Under  this  lease  Goose  and  his  wife  entered, 
and  continued  in  possession  till  1778,  when 
they  went  into  Canada,  leaving  the  premises 
vacant. 

In  March,  1785,  Fonda,  by  lease  and  re- 
lease, conveyed  a  large  tract  of  land,  including 
that  in  dispute,  to  Daniel  Campbell,  who,  in 
1789,  demised  it  to  Robert  Kason,  under  whom 
the  defendant  claimed. 

At  the  trial  there  was  no  proof  that  Goose 
had  ever  paid  any  rent,  or  that  any  person  had 
ever  been  in  possession  under  him  after  he 
went  to  Canada  ;  nor  was  there  any  testimony 
that  Fonda,  or  Campbell,  had  ever  demanded 
the  rent,  or  made  any  entry  for  nonpayment 
of  it. 

Mr.  Cody,  for  the  plaintiff.  We  have  to  con- 
tend that  there  was  no  abandonment  of  the 
possession,  and  that  the  nonpayment  of  rent 
could  not  of  itself  work  a  forfeiture  of  the 
lease.1  On  the  first  point  the  case  is  conclu- 
sive. It  does  not  appear  that  the  lessor  of  the 
plaintiff  ever  quitted  the  possession  so  as  to 
leave  it  vacant.  But  if  he  did,  an  entry  by  the 
lessor  ought  to  be  shown  before  he  could  pass 
any  title  to  a  third  person.  (1  Dyer,  7,  a.) 
The  breach  of  the  condition  gave  only  a  right 
tore-enter.  (Chickley's  case,  Ibid.,  79,  a.)  But 
even  this  could  not  be  exercised  without  a  pre- 
vious demand  of  the  rent,  notwithstanding  the 
clause  reserving  the  rent  does  not  specify  that 
any  demand  is  to  be  made.  (Brmcnmg  v. 
Beston,  Plow.,  130 ;  Mallory's  case,  5  Rep.,  Ill; 
Molineux  v.  Molinevx,  Cro.  Jac.,  145;  Newdi- 
gate's  case,  1  Dyer,  68,  b.)  None  is  shown  to 
have  been  made,  and  therefore  Fonda  had  no 
authority  to  convey. 

Messrs.  Van  Vechten  and  Radcliff,  contra. 
383*]  After  a  lapse  of  so  many  *years,  a  de- 
mand must  be  presumed,  as  the  possession  has 
been  in  conformity  to  the  title  of  the  defend- 
ants. (Read  v.  Brookman,  3  D.  &  E. ,  159,  and 

1.— There  was  a  further  point  made,  as  to  adverse 
holding ;  but  as  it  was  not  noticed  by  the  court,  it 
is  not  necessary  to  specify  it,  or  detail  the  argu- 
ments used. 

474 


the  cases  cited  there ;  Vandyck  v.  Vanbevren 
&  Vosburg,  1  Caines'  Rep. ,  84 ;  Denn  v.  Bar- 
nard, Cowp.,  595.)  In  Jackson,  ex  dem.  Smith, 
v.  Wilson,  in  this  court,  to  support  the  title  of 
a  landlord  who  had  acquired  the  possession, 
after  a  judgment  against  his  tenant,  an  affida- 
vit of  an  insufficiency  of  distress  and  a  writ 
of  possession  were  presumed,  and  that  he  had 
entered  according  to  his  right  under  the  judg- 
ment. So  in  Bergen  v.  Bennett  (1  Caines'  Cases 
in  Error),  after  sixteen  years'  possession,  it 
was  presumed  that  the  proceedings  under  the 
act  concerning  mortgages  were  regular. 

Messrs.  Cady  and  Emott,  in  reply.  It  is  con- 
ceded this  case  does  not  rest  on  fact,  but  on 
presumptions ;  and  to  warrant  them,  there 
must  be  a  string  of  presumptions.  Had  there 
been  a  demand  of  rent,  there  might  have  been 
a  presumption  of  an  entry  :  for  presumptions 
must  arise  from  facts.  Here  we  are  to  pre- 
sume facts  to  make  presumptions :  1.  That 
rent  was  demanded.  2.  That  there  was  an 
entry.  If  the  demand  was  established,  the 
rest  might  be  presumed  ;  not  otherwise. 

KENT,  Ch.  J.  The  lessor  and  his  family 
abandoned  the  premises  in  1778.  In  1785  the 
landlord  had  a  right  to  re-enter  for  nonpay- 
ment of  rent,  and  he  then  sold  the  land,  in 
1789,  Kason,  under  his  title  takes  possession. 
Here,  then,  is  certainly  fourteen  years'  posses- 
sion, and  after  that  we  will  presume  a  regular 
re-entry  at  common  law.  Re-entry  is  a  matter 
in  pats,  and  not  of  record.  In  the  case  cited 
against  Wilson,  which  was  determined  in  Jan- 
uary Term,  1803,  an  affidavit  of  arrears  was 
presumed.  In  the  authority  from  the  Court 
of  Errors,  the  notice  from  the  mortgagee  was 
presumed  to  have  been  regular.  Judgment, 
therefore,  must  be  for  the  defendant. 

Judgment  for  the  defendant. 

Cited  in— 6  Johns.,  37;  20  Johns.,  182;  3  Denio, 
338. 


KNAPP  v.  ONDERDONK. 

Amendment — Justice's  Retuni — Point  Contra- 
dicted by  Justice. 

The  court  will  not  allow  an  amendment,  in  a  jus- 
tice's return,  in  a  point  contradicted  by  the  affida- 
vit of  the  justice  himself,  especially  if  after  joinder 
he  has  noticed  for  argument  on  errors  assigned. 

MR.  SMITH  moved  for  leave  to  the  justice 
to  amend  his  return. 

Mr.  Caines,  contra.  Independent  of  errors 
having  been  assigned  and  joinder,  the  justice 
has  made  an  affidavit  contradicting  the  exist- 
ence of  the  fact  in  which  the  amendment  is 
requested.  Besides,  two  notices  of  argument, 
on  the  error  assigned,  have  been  given. 

*Per  Curiam.  There  is  an  evident  [*384 
laches.  If  the  amendment  is  necessary,  it 
ought  to  have  been  applied  for  before  noticed 
for  argument.  The  plaintiff  in  error  must 
have  known  what  was  necessary  to  support 
his  own  assignment. 


Amendment  denied. 
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ANONYMOUS. 

Service — Presumption. 

If  circumstances  tend  to  show  a  paper  served  by 
being  put  under  a  door  has  been  received,  the  court 
will,  unless  the  contrary  appear,  presume  it  has 
come  to  hand. 

THE  service  of  the  case  made  in  this  cause 
was,  by  putting  it  under  the  door  of  the 
•opposite  attorney's  office,  which  was  locked, 
l>ut  from  the  window's  being  open  when  this 
was  done,  and  being  very  shortly  after  seen  to 
be  shut,  the  plaintiff's  attorney  swore  he  had 
reason  to  believe  the  case  came  to  the  hands  of 
the  attorney  of  the  defendant.  From  these 
circumstances,  and  their  not  being  contra- 
dicted, the  court  was  pleased  to  consider  them 
as  evidence  of  the  case  being  received. 


M'KAY 

v. 
THE  MARNE  INSURANCE  COMPANY. 

1.  Transient  Witness — Opportunity  to  Examine 
— NoExcuxe  for  Delay.  2.  Trial — Absence  of 
Counsel — Postponement. 

If  a  party  has  had  an  opportunity  of  examining  a 
transient  witness,  want  of  his  testimony  is  no  cause 
for  putting  off  a  trial. 

Absence  of  counsel  is  an  excuse  for  not  going  to 
trial  which  the  court  discountenances. 

THE  defendant,  at  the  New  York  Circuit, 
moved  to  put  off  the  trial,  for  want  of  the 
testimony  of  a  material  witness,  who  was  a 
transient  person,  and  had  once  been  within 
their  power.  The  court  refusing  to  do  this,  a 
verdict  went  against  them,  in  consequence  of 
which,  and  the  absence  of  their  principal  coun- 
sel, the  defendants  moved  to  set  it  aside. 

Per  Curiam.  The  decision  at  the  circuit 
was  right.  Whenever  a  party  has  had  an  op- 
portunity to  examine  a  transient  witness,  and 
has  suffered  it  to  pass  by,  the  want  of  his  testi- 
mony is  no  objection  to  going  to  trial.  In  Post 
v.  Wright  and  Buchan  (1  Caines'  Rep.,  Ill), 
the  absence  of  counsel  was  urged  as  an 
excuse,  but  the  court  refused  to  admit  it,  and 
we  think  all  excuses  of  that  sort  ought  to  be 
discountenanced. 

Motion  denied. 
Cited  in— 38  How.  Pr.,  452 ;  7  Abb.  N.  S.,  383. 


FELTER  v.  MULLINER. 

Amendment — Justice's  Return. 

The  court  will  order  a  justice  to  amend  his  return 
by  stating  the  evidence  of  a  former  trial  for  the  same 
cause  of  action. 

ON  certiorari.     The  court  ruled  that  if  there 
has  been  a  former  trial  for  the  same  cause  of 
action,  and  a  justice  refuse  evidence  of  it,  he 
will  be  ordered  to  amend  his  return,  by  setting 
forth  the  testimony  offered. ' 

1.— See  ante,  110,  n. 
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PARKER  AND  BREWSTER. 

Neglect  to  make  up  Record  —  Application  —  Costs. 

After  a  verdict  for  the  plaintiff,  if  he  neglect  to 
make  up  the  record  the  court  will  permit  the  de- 
fendant to  do  it  ;  but  if  he  apply  to  the  court  before 
request  made  to  the  plaintiff,  costs  of  the  motion 
will  not  be  allowed  on  either  side. 

MR.  CAINES  applied  for  a  rule  ordering  the 
plaintiff,  who  had  obtained  a  verdict,  to 
make  up  the  record  within  a  given  time,  or 
that  the  defendant  have  leave  to  do  it  for  him, 
as  the  verdict  was  complete  evidence  for  the 
defendant  in  a  suit,  in  chancery  between  the 
same  parties. 

Mr.  Smith  resisted  the  application,  because 
the  defendant  had  never  requested  it  to  be 
done. 

Per  Curiam.  Take  your  rule,  allowing 
twenty  days  2  for  the  plaintiff  to  make  up  the 
record  and  carry  in  the  roll,  but  without  costs 
on  either  side.  Not  to  the  defendant,  because 
he  ought  to  have  made  a  request  to  the  plaint- 
iff before  notice  of  application  to  the  court  ; 
and  we  refuse  them  to  the  plaintiff  because  he 
ought  not  to  have  come  here  to  resist. 

Motion  granted  nisi,  but  without  costs. 
Cited  in—  11  Wend.,  537. 


LUCET  ET  AL.  v.  BEEKMAN  ET  AL. 
The  word  "  seized  "  imports  of  a  fee. 

IF  a  party  named  in  a  petition,  for  partition, 
be  stated  to  be  seized  of  a  certain  portion,  the 
court  will  intend  it  to  be  of  a  fee. 


ANONYMOUS. 

Notice  by  advertising. 

THE  court  said  that  in  all  cases  where  a 
three  months'  advertisement  is  required,  a 
weekly  notice  is  sufficient. 


M'KENZIE  v.  WILSON. 
Trial  by  record. 

fPRI  AL  by  record  is  a  non-enumerated  motion. 
1     See  1  Caines'  Rep.,  6. 


MITCHELL  v.  INGERSOLL. 

Diligence — Default — Setting  axide —  Costs. 

If  it  appear  diligence  has  been  used  to  obtain  the 
transcript  in  error,  during  a  reasonable  expectation 
of  which  a  default  has  been  entered  for  not  assign- 
ing errors,  it  will  be  set  aside  on  payment  of  costs. 

THE  rule  for  assigning  errors  having  ex- 
pired, the  defendant  entered  a  default 
against  the  plaintiff. 

2.— Kettletaa  v.  North,  Cole,  49,  four  days  allowed. 
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Mr.  Hopkins  moved  to  set  it  aside,  on  an  affl- 
386*]  davit  stating  that  *the  transcript  had 
been  •written  for,  and  was,  when  the  rule  ex- 
pired, daily  expected. 

Mr.  Whiting,  contra,  urged  that  an  order  to 
enlarge  the  time  for  assigning  errors  ought  to 
have  been  obtained. 

Per  Ouriam.  No  laches  is  imputable  to  the 
plaintiff.  He  had  reasonable  grounds  for  ex- 
pecting the  transcript:  let,  therefore,  the  de- 
fault be  set  aside  on  payment  of  costs. 

Motion  granted  on  costs. 


LUDLOW  v.  HEYCRAFT. 
A  plea  sent  by  the  post,  will  save  a  default. 

THIS  was  an  action  against  the  acceptor  of 
a  bill  of  exchange,  in  which  the  plea, 
having  been  sent  by  the  post,  did  not  arrive  in 
time,  in  consequence  of  which  a  default  was 
entered. l 

Mr.  Henry  moved  to  set  it  aside,  on  affidavit 
that  the  acceptance  was  conditional. 

Mr.  Williams  resisted,  because  it  did  not  ap- 
pear to  have  been  on  the  face  of  the  bill. 

Mr.  Henry,  in  reply.  It  might  have  been 
verbal,  and  is  sworn  to. 

Per  C'uriam.  Take  your  motion  on  pay- 
ment of  costs. 

Motion  granted. 


COD  WISE  ET  AL.  v.  HACKER. 

Trial — Proviso  in  Venire. 

In  future  no  trial  by  proviso  without  previous 
rule  to  be  obtained  on  notice. 
Counsel  of  the  court  have  privilege. 

THE  defendant  in  this  cause,  without  any 
previous  rule  for  trying  it  by  proviso,  gave 
a  simple  notice  that  he  should  bring  it  on,  but 
instead  of  a  proviso  clause  in  the  venire.  Un- 
der these  circumstances  he  obtained  a  nonsuit 
at  the  last  term,  to  set  aside  which  application 

1.— Seel  Caines'  Rep.,  67,  n. 
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was  now  made  on  behalf  of  the  plaintiff,  who 
did  not  notice  for  trial ;  the  court,  however, 
refused  the  motion,  in  consequence  of  the 
proviso  clause  being  inserted  in  the  venire,  but 
at  the  same  time  made  the  following  general 
rule: 

ORDERED,  that  hereafter  the  defendant  shall 
not  try  a  cause  by  proviso,  without  a  previous 
rule  for  that  purpose,  to  be  granted  by  the 
court  on  the  usual  notice. 


IN  the  case  of  Thomas  Addis  Emmet,  Esq., 
who  was  admitted,  in  this  term,  to  the  de- 
gree of  counselor,  the  court  determined  that 
alienism  was  no  bar  to  admission,2  our  statute 
*not  requiring  the  oaths  of  abjuration  £*387 
and  allegiance  to  be  administered  either  to 
counsel  or  attorneys,  and  this  court  having, 
therefore,  no  power  so  to  do.  That  the  only 
oath  requisite  was  that  of  office ;  nor  could 
they  conceive  how  the  practice  of  admitting 
the  others  had  crept  in,  unless  from  the  old  colo- 
nial practice,  under  the  statute  of  13  Wm.  III. 
(ch.  6),  made  to  secure  the  crown  against  the 
Pretender,  by  the  provisions  of  which  counsel- 
ors and  attorneys  are  enjoined  to  take  the  oath 
of  allegiance  and  abjuration, '  But  by  those  of 
4  Hen.  IV.  (ch.  18),  from  whence  our  act  is  bor- 
rowed, the  oath  of  office  only  is  prescribed, 
upon  taking  of  which  Mr.  Emmet  received  his 
license. 

N.  B. — It  was  ruled  that  a  counselor  of  this 
court  is  entitled  to  privilege,  and  must  be  pro- 
ceeded against  by  bill  as  present  in  court,  and 
not  by  writ. 


EEGULJE  GENERALES. 

ORDERED,  that  in  future  only  the  oath  of 
office  be  administered  to  persons  admitted 
as  counsel  or  attorney  in  this  court. 

ORDERED,  that  in  error  on  certiorari  under 
the  £10  Act,  the  plaintiff  be  entitled  to  have 
taxed  against  the  opposite  party  assignment  of 
error,  special  assignments  being  unnecessary, 
as  the  coui't  is  bound  to  decide  on  the  merits, 
and  overlook  the  defects  of  form. 


2.— See  ante,  261,  n.,  contra. 
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STEINBACH  v.  OGDEN. 

Marine  Insurance — Action  on — Defense — Bar- 
ratry of  Master — Fraudulent  Sale  and  Pur- 
chase by  Master — Contract  with- — Recovery  on. 

Under  a  count  averring  a  loss  by  the  barratry  of 
the  master,  it  is  not  incumbent  on  the  assured  to 
prove  that  the  master  was  not  the  owner.  It  must, 
if  relied  on  as  a  defense,  be  shown  by  the  under- 
writer; a  fraudulent  sale  and  purchase  by  the 
master  of  a  vessel  will  not  constitute  such  an  own- 
ership as  to  afford  a  defense  to  a  claim  for  a  loss  by 
his  barratry. 

A  person  contracting  and  dealing  with  a  master 
who  has  purchased  in  his  owner's  vessel,  in  his 
capacity  of  master,  may  recover  under  a  count  for 
barratry,  a  loss  occasioned  by  the  fraudulent  con- 
duct of  such  master. 

THIS  was  an  action  upon  a  policy  of  insur- 
ance on  the  cargo  of  the  sloop  Britton, 
M'Culloch  master,  on  a  voyage  from  Trinidad 
to  New  York,  averring  the  loss  to  be  from  the 
barratry  of  the  master.  The  subscription, 
proof  of  loss  and  abandonment,  being  ad- 
mitted, a  verdict  was  entered  for  the  plaintiff, 
.subject  to  the  opinion  of  the  court  on  the  fol- 
lowing case  : 

The  vessel  owned  by  some  merchants  in  the 
United  States,sailed  from  Norfolk,  in  Virginia, 
on  a  voyage  to  Curracoa,  under  the  command 
of  M'Culloch  ;  who,  instead  of  proceeding  to 
his  port  of  destination,  ran  away  with  her, 
and  went  to  the  island  of  St.  Bartholomew, 
where  he  procured  a  fraudulent  survey,  under 
which  he  sold  vessel  and  cargo  at  public  auc- 
tion, becoming  himself  the  purchaser  of  the 
sloop,  but  without  taking  a  bill  of  sale  from 
the  vendue-master,  who  merely  gave  an  ac- 
count of  the  sale,  stating  him  to  be  the  pur- 
chaser. From  St.  Bartholomew  he  went  to 
Trinidad,  and  there  having,  in  the  character 
of  captain,  contracted  with  the  plaintiff's  agent 
to  take  in  a  full  freight,  signed,  as  master, 
regular  bills  of  lading  for  244  hogsheads  of 
sugar,  and  189  quintals  of  braziletto,  deliver- 

NOTE.— Upon  the  general  subject  of  barratry,  see 
note  to  Hallet  v.  Columbian  Ins.  Co.,  8  Johns.,  272, 
Law.  ed. 
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able  to  the  plaintiff  in  New  York.  After  this 
he  sailed  from  Curracoa  to  the  Havana,  where 
he  embezzled  *the  whole  cargo,  but  wrote  [*2 
from  thence,  ordering  insurance  on  the  vessel, 
in  his  own  name,  as  owner. 

Mr.  Golden,  for  the  plaintiff.  It  will  be  con- 
tended on  the  other  side  that  M'Culloch  was 
owner  as  well  as  master,  and,  therefore,  could 
not  commit  barratry.  •  We,  on  the  other  hand, 
insist  that,  in  judgment  of  law,  he  was  master 
only  ;  his  fraudulent  acts  barratrous,  and  the 
defendant,  consequently,  liable.  The  plaintiff 
dealt  with  him  as  master ;  he  acted  in  that 
capacity,  both  in  making  the  agreement  and 
signing  the  bills  of  lading.  This,  to  a  ship- 
per, is  sufficient  to  show  he  was  so,  and  throw 
the  onus  of  proving  the  contrary  on  the  de- 
fendant. (Ross  v.  Hunter,  4  D.  &  E.,  33.) 
Against  this  may  be  urged  the  fact  of  the  pur- 
chase at  St.  Bartholomew.  By  this,  it  may 
be  argued,  he  ceased  to  be  captain,  and  became 
owner.  The  deduction,  however,  cannot  be 
supported.  He  had  only  a  fiduciary  possession, 
and  it  is  a  settled  principle  that  a  trustee  can- 
not, even  by  a  bonafide  sale,  acquire  a  title 
against  his  cestui  que  trust.  (Berry  v.  Smith, 
Vern.,  60,  84.)  A  fortiori  when  the  sale  is 
fraudulent.  That  the  vessel  was  originally 
delivered  to  M'Culloch  with  the  assent  of  the 
owners,  will  not  alter  the  position.  A  tortious 
conversion  cannot  be  rendered  less  so,  because 
the  property  converted  was  voluntarily  put 
into  the  hands  of  the  wrong-doer  by  the  pro- 
prietor. If  a  horse,  hired  for  a  day,  be  ridden 
away  with,  aniino  furandi,  it  is,  notwithstand- 
ing the  manual  tradition  of  the  owner,  a  fel- 
ony. The  purchase,  then,  by  M'Culloch  was 
for  the  benefit,  and  on  account  of  his  employ- 
ers. Under  the  circumstances  detailed  in  the 
case,  a  sale  by  him  would  not  have  passed  any 
title,  even  to  a  third  person.  The  reason  is 
obvious ;  it  is  out  of  the  general  scope  of  a 
master's  authority,  and  extreme  necessity 
alone  will  warrant  such  a  measure.  (Ekins  v. 
East  India  Company,  1  P.  Wms. ,  395  ;  Ab- 
bott, 2,  4.)  Without  such  necessitv,  he  can- 
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not  even  create  a  lien  upon  the  ship  ;  and  that 
it  actually  exists,  it  is  the  duty  of  the  person 
in  whose  favor  the  charge  "is  imposed  to 
inquire.  (Moll.,  bk.  2,  ch.  1,  sec.  10;  Bridg- 
man'sc&se,  Hob.,  12  ;  2  Marsh.,  639  ;  2Emer., 
484,  441.)  But,  allowing  the  vessel  to  have 
been  M'Culloch's,  still,  as  she  was  entirely 
freighted  by  the  plaintiff,  he  was,  pro  Twtc  vice, 
the  owner.  (Vallejo  v.  Wheeler,  Cowp.,  147.) 
It  is  not  necessary  that  there  should  be  any 
written  contract  or  conveyance  of  the  right 
in  the  ship  for  the  voyage,  to  constitute  a 
pro  JMC  vice  ownership.  It  is  sufficient  if  the 
whole  use  and  occupation  of  her  is  disposed 
of.  (Nuttv.  Bordieu,  3  D.  &  E.,  327  ;  Abbott, 
82,  148;  Ross  v.  Hunter.  4  D.  &E.,  38,  per 
Buller,  J.} 

3*]  * Messrs.  Pendleton  and  Harison,  contra. 
The  principal  question  is,  who,  in  insurance, 
is  to  be  deemed  the  owner?  A  general  freighter 
of  the  whole  ship  cannot  be  considered  so, 
when  the  captain  is  neither  appointed  by  him, 
nor  under  his  direction.  There  must  be  a 
control  over  the  vessel  to  constitute  an  owner- 
ship. The  plaintiff  had  none  here,  and  with 
respect  to  all  the  world,  except,  perhaps,  the 
original  proprietors,  M'Culloch,  by  the  pur- 
chase, was  the  owner.  His  signing  the  bills 
of  lading  is  no  argument  against  this ;  the  in- 
strument is  no  more  than  a  receipt  for  the 
goods  shipped,  and  an  engagement  to  carry 
them.  Even  a  master-owner  must  thus  con- 
tract for  their  conveyance,  as  there  is,  accord- 
ing to  the  established  usage  of  trade,  no  other 
mode.  Ross  v.  Hunter  decided  only  that  it 
was  not  necessary,  in  an  action  on  a  policy 
averring  the  loss  to  be  by  barratry,  to  prove, 
negatively,  that  the  master  was  not  owner. 
Nor  is  it  requisite  that  he  should  be  so,  with 
all  the  rights  of  a  legal  title,  to  prevent  a  pos- 
sibility of  committing  barratry.  A  color  of 
title  is  enough,  and  M'Culloch's  was  impeach- 
able  only  by  his  employers.  As  to  third  per- 
sons, it  was  valid,  for  the  trustee  is  account- 
able to  his  cestui  que  trust  alone.  Indeed,  as 
to  land,  the  trustee  is  the  legal  owner.  The 
authority  from  Veraon,  therefore,  does  not 
apply.  "In  Parish  v.  Crairford  (2  Str.,  1251), 
the  charterer  was  held  not  to  be  the  owner, 
as  the  master  was  not  of  his  appointment. 
The  true  criterion  to  determine  the  question 
of  ownership  is,  by  inquiring  whether  the 
control  of  the  vessel  has  been  parted  with. 

Mr.  Riggs,  in  reply.  It  might,  perhaps,  be 
the  safest  rule  with  respect  to  barratry,  to  say 
that  the  assent  which  is  to  render  the  master  s 
act  not  barratrous,  ought  to  be  the  assent  of 
the  owner  of  the  subject  matter  of  insurance. 
For,  no  reason  can  be  assigned  why  the  con- 
sent of  the  owner  of  the  ship  to  the  conduct 
of  the  master,  should  take  away  from  the  pro- 
prietor of  the  cargo  his  remedy  against  the 
insurer.  If,  however,  the  title  of  M'Culloch 
is  void  against  his  owners  on  account  of  the 
fraud,  the  defendant  cannot  set  it  up  against 
us. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

There  is  nothing*  in  the  case  tending  to 
show  that  the  agent  of  Steinbach  had  any 
knowledge  of  the  manner  in  which  M'Culloch 
had  conducted  himself,  or  that  he  pretended 
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to  be  owner  of  the  vessel.  All  the  circum- 
stances stated  lead  to  the  conclusion  that 
M'Culloch  was  considered  by  him  as  master 
only.  He  appeared  in  the  character  of  master. 
The  bill  of  lading  was  signed  by  him  as  mas- 
ter. The  agreement  respecting  the  freight 
was  made  with  him  as  master,  *as  the  [*4r 
witness  understood.  Under  this  statement  I 
think  the  agent  must  be  deemed  prima facie  at 
least,  as  dealing  with  him  in  the  character  of 
captain,  and  in  no  other  capacity.  In  addi- 
tion to  which  he  is  described  in  the  policy  as 
master,  so  that  the  underwriter  contracted  to 
indemnify  the  plaintiff  against  the  barratry 
of  this  very  man.  It  could  not  be  incumbent 
on  the  assured  to  prove  that  the  master  was 
not  the  owner  of  the  vessel.  That  would  be 
calling  on  him  to  establish  a  negative.  Proof 
of  that  fact,  which  is  to  operate  as  a  discharge 
of  the  underwriter,  lies  on  him ;  and  if  the 
master  was  not  the  owner,  it  is  immaterial, 
as  it  respects  the  present" question,  who  was. 
It  is  unnecessary,  therefore,  to  examine  or  de- 
termine whether  the  general  freighter  is  to  be 
considered  owner  pro  hoc  vice  or  not;  for,  it  be- 
ing admitted  that  M'Culloch  went  to  the 
Havana  for  fraudulent  purposes,  the  under- 
writer will  be  liable  for  the  loss  by  barratry, 
unless  the  master  was  also  owner.  I  am  satis- 
fied that  M'Culloch  could  not  be  considered  as 
the  owner.  There  does  not  appear  to  have 
been  any  necessity  for  selling  the  vessel  at  St. 
Bartholomew.  Independent  of  this,  however, 
it  is  expressly  admitted  that  the  sale  and  all 
the  proceedings  were  fraudulent.  Such  sale 
cannot  be  made  the  basis  for  establishing  anv 
rights,  or  exonerating  from  any  responsibili- 
ties. It  must,  in  judgment  of  law,  be  deemed 
ipso  facto  void.  The  onus  of  proving  that 
M'Culloch  was  owner  lay  on  the  defendant, 
and  it  cannot  be  tolerated  in  a  court  of  justice 
that  a  party  should  be  permitted  to  derive  any 
benefit  or  advantage  from  a  transaction  con- 
fessedly founded  in  fraud.  The  opinion  of 
the  court,  therefore,  is,  that  the  plaintiff  is- 
entitled  to  recover  as  for  a  total  loss.1 

Judgment  for  theplaintiff. 
Cited  in— 8  Barb.,  657. 


TOOKER 

v. 
BENNETT  AND  BROWER 

Note — Joint  Makers — Release  of  One — Insolvent 
Act. 

The  release  of  one  of  two  joint  makers  of  a  prom- 
isory  note,  under  the  act  giving  relief  in  cases  of 
insolvency,  is  no  dischargee  of  the  other. 

Citations— 3  P.  Wms.,  24 ;  Str.,  995, 1157 ;  1  Atk.,  67- 

A  SSUMPSIT  against  the  defendants  as  joint 
IJL  makers  of  a  promissory  note,  from  which 
Bennett  had  been  exonerated  under  the  act  for 
giving  relief  in  cases  of  insolvency.  The  de- 
fendants severed  in  their  pleas,  Bennett  plead- 
ing his  discharge,  and  Tooker  giving  notice 

1.— See  Kendrick  v.  Delafleld  (2  Caines's  Rep.,  67),. 
and  the  notes  to  that  case. 
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that  he  should  insist  on  that  discharge,  in  bar 
of  the  suit  against  himself.  The  only  ques- 
tion made,  and  now  submitted  without  argu- 
ment was,  whether  the  discharge  of  the  one 
would  operate  as  a  release  to  both  ? 

5*]  *LIVI:NGSTON, /./delivered  the  opinion 
of  the  court : 

We  perceive  no  difficulty  in  this  case.  By 
the  proceedings  under  the  "  Act  for  giving  re- 
lief in  cases  of  insolvency,"  Bennett  is  dis- 
charged from  "all  debts  due  at  the  time  of  the 
assignment  of  his  estate,  or  contracted  for  be- 
fore that  time,  though  payable  afterwards, 
and  if  in  prison,  from  his  imprisonment." 
Now  as  a  joint  debt  is  the  debt  of  each,  as 
well  as  of  all  the  partners,  he  is  absolved  from 
such  a  demand  as  well  as  from  every  other. 
This  is  the  case  in  England  under  the  bank- 
rupt laws ;  for,  although  the  statutes  on  this 
subject  say  nothing  of  joint  or  separate  debts, 
or  of  joint  or  separate  commissions,  all  debts 
due  by  the  bankrupt,  whether  jointly  or  sep- 
arately, are  equally  discharged  by  a  certifi- 
cate, and  that  whether  the  commission  be  sep- 
arate or  joint.  (3  P.  Wms.,  24;  Str.,  995, 1157; 
1  Atk.,  67.)  It  is  reasonable  this  should  be 
so,  for  the  assignees  of  an  insolvent  partner 
have  a  right  to  possess  themselves,  not  only  of 
his  separate  estate,  but  also  of  his  propor- 
tion of  the  joint  property,  if  it  be  more  than 
sufficient  to  pay  the  demands  against  the  part- 
nership. As  all  his  estate,  then,  whether  pri- 
vate or  what  he  may  have  in  the  common  stock 
passes  by  his  assignment,  what  reason  can  be 
given  why  he  should  remain  liable  for  a  part- 
nership more  than  any  other  demand  ?  Ben- 
nett's discharge,  therefore,  is  a  good  bar  to 
this  suit  against  him.  But  it  can  form  no  de- 
fense for  Brower.  The  discharge  of  one  part- 
ner under  the  Insolvent  Act  is  no  proof  of  the 
insolvency  of  his  copartners.  As  neither 
Brower's  separate  estate,  nor  his  interest  in  the 
joint  fund  passed  by  the  assignment  of  Ben- 
nett, it  would  be  difficult  to  say  whv  he 
should  be  exonerated,  by  the  inability  of  Ben- 
nett, from  paying  a  debt  for  which  he  was  be- 
fore liable  to  the  extent  of  his  whole  fortune  ; 
or  why  the  present  plaintiff  should  be  de- 
prived, in  this  way,  of  the  security  which  the 
law  gave  him,  at  the  time  of  contracting  the 
debt,  against  the  person  and  property  of 
Brower. 

It  is  not  possible  that,  by  any  reasoning, 
such  injustice  can  be  rendered  even  plausible. 

In  England  the  certificate  of  one  partner  is 
declared  by  statute  not  to  discharge  or  release 
the  other,  who  shall  remain  liable,  as  if  it  had 
never  been  obtained.1  No  statute  can  be  nec- 
essary to  justify  our  going  the  length  we  now 
do.  The  obvious  good  sense  and  propriety  of 
such  a  provision  will  justify  our  adopt- 
ing the  same  rule,  without  waiting  for  leg- 
islative sanction. s  Judgment  must,  there- 

1.— Where  the  defendants  sever  in  their  pleas,  and 
the  plea  of  one  is  a  discharge  under  a  bankrupt  or 
insolvent  law,  the  proper  course  is  to  enter  a  nolle 
•prosequi  as  to  him,  and  go  on  against  the  other. 
Noke  &  Chiswell  v.  Ingham,  1  Wils.,  89. 

2. — If  two  defendants  be  taken  on  a  joint  ca.  sa., 
and  one  be  subsequently  discharged  under  an  In- 
solvent Debtors'  Act,  that  will  not  inure  to  the  lib- 
eration of  the  other,  though  there  be  not  any  stat- 
ute provision  on  the  matter.  Nadin  v.  Battle  & 
Wardle,  5  East,  147. 
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fore,  be  entered  for  the  plaintiff  against 
Brower,  with  costs,  and  in  *favor  of  Ben-  [*O 
nett,  who  will,  of  course,  be  entitled  to  have 
his  costs  of  the  plaintiff.  This  will  cause  no 
inconsistency  in  the  record  ;  a  joint  suit  was 
properly  brought ;  and  it  will  appear  by  the 
record  that  although  the  promise  was  made  by 
both  the  defendants,  yet  judgment  was  recov- 
ered against  one  only,  by  reason  of  the  dis- 
charge of  the  other  since  the  making  of  the 
notes.3 

Judgment  for  the  plaintiff  against  Brower 
only. 

Cited  in— Johns,,  162;  8  Barb.,  657;  27  How.  Pr., 
191 ;  18  Abb.  Pr.,  23 ;  3  Co.  R.,  178. 


BRANDT,  ex  dem.  WALTON,  ET  AL., 

v. 
O.  AND  D.  OGDEN. 

Land  Patent — Identity — Evidence. 

Fort  Miller  Falls  are  the  third  falls  mentioned 
in  the  Kayaderosseras  patent,  and  the  map  of  the 
commissioners  of  that  patent,  made  in  1770,  1771, 
not  correct. 

"WECTMENT  for  lands  in  Washington 
Jj  County.  The  premises  were  claimed  by 
the  plaintiff  under  the  Kayaderosseras  patent, 
as  being  a  part  of  No.  10,  in  the  25th  allot- 
ment. The  defendant  rested  his  title  on  the 
Queensbury  patent.  The  words  in  the  Kay- 
aderosseras patent,  so  far  as  respects  the' con- 
troversy, were  "from  the  head  of  the  Kaya- 
derosseras thence  eight  miles  more  northerly, 
thence  easterly  or  northeasterly  to  the  third 
falls  of  the  Albany  River,  about  twenty  miles 
more  or  less."  On  the  present  trial  it  was  con- 
ceded that  the  "  eight  miles  more  northerly 
from  the  head  of  the  Kayaderosseras "  had 
been  established  by  a  form'er  decision  of  this 
court,  to  run  eight  miles  due  north4  from  the 
head  of  the  creek.  A  verdict  having  been 
found  for  the  plaintiff,  the  case  now  came  be- 
fore the  court  on  an  application  for  a  new  trial, 
as  being  against  the  weight  of  evidence.  The 
only  question  was,  where  the  closing  line  of 
the  Kayaderosseras  patent  was  to  terminate. 
The  plaintiff  insisted  that  Baker's  Falls  were 
the  concluding  point ;  the  defendant  that  it 
ended  at  those  of  Fort  Miller.  The  grounds 
on  which  each  side  contended  are  set  forth  in 
the  opinions  of  the  court ;  and,  as  the  discus- 
sion was  merely  as  to  courses  and  distances, 

3. — A  discharge  extends  to  debts  due  from  the  in- 
solvent jointly  with  others.  Wilson  v.  Gomparts,  11 
J.  K.,  193.  Compromises  made  by  one  or  more  part- 
ners or  joint  debtors  shall  not  discharge  the  other 
copartners  or  joint  debtors  (sees.  1,  5,  of  ch.  257  of 
Laws  of  1838,  and  amendment  of  sec.  2  by  ch.  348  of 
Laws  of  1845) ;  but  a  technical  release  for  a  creditor 
to  one  of  several  joint  debtors  will,  it  seems,  ope- 
rate as  a  discharge  to  all,  unless  qualified  by  a  ref- 
erence to  the  Act  of  1838  aforesaid.  The  Bank  of 
Poughkeepsie  v.  Ibbotson,  5  Hill,  461.  In  assumpstt, 
it  is  necessary  to  show  a  subsisting  liability  on  the 
part  of  all  the  defendants;  except  in  cases  of  in- 
fancy, death,  or  a  discharge  of  one  of  them  under 
the  bankrupt  or  insolvent  law.  Robertson  v.  Smith, 
18  J.  R..  459. 

4. — This  principle  decided  ( Jackson  v.  Lindsey. 
1802 ),  and  confirmed  ( Jackson  v.  Reeves,  post,  299  - 
Brandt  v.  Ogden,  1  Johns.  Rep.,  156). 
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the  arguments  of  counsel  would  be  unintelli- 
gible without  maps,  and  are,  therefore,  as  in- 
volving no  one  principle  of  law,  and  affording 
no  precedent  in  any  other  case  unnecessary  to 
be  detailed. 

TOMPKINS,  J.  The  material  facts  upon 
which  the  plaintiffs  relied  to  establish  their 
construction  of  the  patent  were : 

1.  That  the  survey  of   the  Kayaderosseras 
patent,  made  by  the  commissioners  who  sub- 
divided it  in  1771,  adopted  Baker's  Falls  as 
the  third  falls. 

2.  That  the  survey  of   Cockburn,  the  dep- 
uty Surveyor-General,  who  surveyed  the  pat- 
ent, also  terminated  at  Baker's  Falls. 

7*]  *3.  That  several  of  the  allotments  in  the 
Kayaderosseras  patent  lying  without  the  line 
contended  for  by  the  defendants,  have  been 
settled  uninterruptedly  under  that  patent. 

4.  That  Baker's  Falls  are  marked  on  the 
aforesaid  surveys  as  the  third  falls  ;  and  that 
Seth  C.  Baldwin  testified  that  they  had  been 
reputed  the  third  falls  by  people  in  the  vicin- 
ity of  them  during  his  acquaintance  there, 
which  extended  to  the  last  seventeen  years. 

With  respect  to  the  survey  of  the  commis- 
sioners, I  would  remark,  that  it  cannot  be  of 
much  avail  to  the  plaintiffs,  since  it  was  made 
by  persons  selected  by  the  proprietors  of  Kay- 
aderosseras for  the  purpose,  and  whose  dispo- 
sition in  locating  the  patent  must  obviously 
have  been  favorable  to  the  interest  of  their 
employers.1  This  is  confirmed  by  the  fact  of 
their  having  embraced  in  their  plan  of  the  pat- 
ent much  land  not  included  in  the  survey  of 
Cockburn.  Their  survey,  as  well  as  that  of 
Cockburn,  which  the  commissioners  believed 
to  be  incorrect,  can  therefore  be  of  little  im- 
portance, any  further  than  they  comport  with 
the  rights  of  the  patentees  derived  from  the 
patent  itself. 

Neither  can  the  settlements  of  other  allot- 
ments, not  embraced  by  a  line  running  to  Fort 
Miller  Falls  give  much  aid  to  the  pretensions 
of  the  plaintiff,  since  the  lands  in  question 
have  been  settled  under  the  Queensbury  pat- 
ent, which  confessedly  includes  them.  The  di- 
rection of  the  closing  line  will  vary  from  that 
given  in  the  patent,  if  it  terminate  at  either 
of  the  falls  ;  neither  will  the  distance  in  either 
case  exactly  conform  to  twenty  miles.  The 
words  as  to  the  distance,  however,  are  suffi- 
ciently broad  to  extend  to  either  of  those  falls 
without  violation  to  the  patent. 

To  rebut  the  conclusion  favorable  to  the 
plaintiff's  title,  deducible  from  the  preceding 
facts,  the  defendants  showed  that  the  premises 
in  question  were  embraced  in  the  patent  of 
Queensbury,  and  were  settled  and  held  under 
that  patent.  They  also  proved,  by  five  wit- 
nesses, that  they  had  been  acquainted  with 
Fort  Miller  Falls  for  about  forty  years  past, 
and  that  those  falls  were  not  only  during  that 
period  generally  known  and  reputed  to  be  the 
third  falls,  but  that  they  were  so  in  point  of 
fact. 

It  is  a  little  remarkable  that  not  a  particle 
of  testimony  was  afforded  on  the  part  of  the 
plaintiff  to  disprove  the  latter  fact,  which  ap- 
pears almost  conclusive  on  the  question ; 

1.— 8.  P.,  Jackson  v.  Beeves,  post,  293. 
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neither  is  there  any  contradiction  of  the 
reputation  of  forty  years,  or  the  knowledge  of 
the  defendants'  witnesses  in  regard  to  Fort 
Miller  Falls,  unless  it  arises  from  the  testimony 
of  Baldwin.  Supposing  his  testimony  *to  [*8 
have  been  admissible,  he  is  interested  in  the 
lands  affected  by  the  disputed  line,  and  if  he 
was  not,  a  reputation  of  seventeen  years  only, 
in  the  vicinity,  too,  of  Baker's  Falls,  a  reputa- 
tion commencing  since  disputes  have  origin- 
ated about  the  line,  and  since  it  became  the 
interest  of  the  Kayaderosseras  patent  pro- 
prietors to  excite  and  establish  such  an  opin- 
ion, can  have  but  little  weight  when  con- 
trasted with  the  testimony  of  the  defendants' 
witnesses.  They  prove  that  Fort  Miller  Falls 
have  been  called  and  reputed  the  third  falls 
from  as  early  a  date  as  the  period  of  the 
survey  of  the  Kayaderosseras  patent ;  and  es- 
tablished the  further  undisputed  truth  that 
they  are  in  point  of  fact  the  third  falls.  The 
question  as  to  the  termination  of  the  conclud- 
ing line  of  the  patent  must  be  settled  by  a  con- 
struction of  the  patent.  The  evidence  on  the 
part  of  the  defendant  is  decisive  to  fix  its  ter- 
mination at  Fort  Miller  Falls,  and  not  at 
Baker's  Falls,  as  the  jury  have  determined. 

I  think,  therefore,  the  verdict  for  the  plaint- 
iff was  against  the  weight  of  evidence,  and 
ought  to  be  set  aside. 

SPENCER,  J.  Both  of  the  parties  claiming 
by  title  derived  from  the  government,  their 
pretensions  offer  a  case  of  strict  construction  ; 
their  acts,  unless  as  against  themselves,  can  be 
no  further  noticed  than  they  shall  be  found 
conformable  to  their  rights.  The  parti- 
tion by  the  commissioners,  who  were  nom- 
inated by  the  party  interested,  cannot  prej- 
udice the  right  of  others.  They  had  no 
right  to  hear  and  determine,  but  must  be 
viewed  as  subservient  to  the  interests  and 
wishes  of  the  proprietors.  These  lines,  there- 
fore, deserve  little  consideration,  unless  con- 
formable to  the  right  of  the  case.  In  the  pres- 
ent instance  we  are  to  intend  the  defendants 
became  the  first  possessors  under  the  oppos- 
ing patent,  and  thus  the  only  inquiry  is, 
whether  the  boundaries  of  the  Kayaderosseras 
patent,  which  is  the  senior  patent,  includes 
the  land  in  controversy. 

If  the. closing  line  of  this  patent  be  run  to 
the  falls,  set  up  by  the  defendant  as  the  third 
falls  of  the  Albany  River,  the  premises  are 
excluded.  By  the  case  agreed  on  between  the 
parties,  this  line  is  to  be  run  from  the  termina- 
tion of  the  eighth  mile  run  due  north  ;  it  is 
therefore  unnecessary  to  examine  whether 
that  line  was  correctly  run  or  not,  as  the  court 
cannot  but  regard  the  agreement  of  the  parties 
binding  in  that  respect.  There  appear  to  have 
been  five  witnesses  examined  bv  the  defend- 
ants to  establish  the  Fort  Miller  Falls  to  be  the 
third  falls  in  the  Albany  River.  These  wit- 
nesses testify  that  they  had  known  the  falls  as 
the  third  falls  *for  more  than  forty  years;  [*9 
they  state  the  Stillwater  Falls  to  be  the  first, 
Saratoga  the  second,  and  the  Fort  Miller  the 
the  third  falls.  The  only  proof  opposed  to  this 
is  the  map  of  the  commissioners  and  the  testi- 
mony of  Seth  C.  Baldwin,  who  testified  that 
Baker's  Falls,  to  the  northward  of  Fort  Miller, 
were  the  the  third  falls,  and  that  a  rock  there 
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was  marked  as  such,  but  when  or  by  whom  1 
does  not  appear.  He  says,  too,  that  Baker's 
Falls,  as  laid  down  on  the  commissioners' 
map,  had  been,  by  reputation,  for  seventeen 
years  past,  the  third  falls ;  that  such  was  the 
general  sense  of  the  people  in  that  vicinity, 
and  that  certain  lots,  depending  on  that  con- 
struction, have  been  settled  and  held  under 
the  Kayaderosseras  patent.  I  have  said,  and 
repeat  it.  that  the  line  run  by  the  commission- 
ers or  the  falls  adopted  by  them  as  the  third 
falls,  cannot  conclude  the  rights  of  persons 
claiming  under  other  patents.  It  is  true  that  the 
outlines  of  this  patent  were  run  by  the  deputy 
of  the  Surveyor-General,  but  so  uncertain 
were  the  commissioners  as  to  the  correct- 
ness of  some  of  their  lines,  that  part  of  the 
lands  were  marked  and  drawn  as  disputed 
lands.  The  same  observation  may  be  made  with 
respect  to  the  running  of  lines  by  the  deputy 
surveyor  as  was  made  with  respect  to  the  com- 
missioners, that  the  claimants  under  other 
patents  could  not  be  affected  by  such  running 
of  lines. 

The  only  question  before  the  jury  was, 
which  were  the  falls  intended  by  government,  j 
when  the  Kayaderosseras  patent  was  granted. 
To  illustrate  this  there  are  five  witnesses  on 
the  part  of  the  defendants,  speaking  from  a 
knowledge  acquired  more  than  forty  years 
ago,  and  thus  going  back  to  a  time  antecedent 
to  the  partition.  They  assign,  too,  the  most 
natural  and  obvious  reasons  for  asserting  the 
fact,  by  presenting  to  the  jury  an  enumeration 
of  the  other  falls  on  the  river.  Opposed  to 
their  testimonies  is  the  single  evidence  of  Mr. 
Baldwin,  who  appears,  from  the  case,  to  be 
interested  in  lands  affected  by  the  running  of 
this  line.  In  addition  to  this,  his  knowledge 
of  the  fact  in  controversy  has  been  acquired 
within  seventeen  years.  The  sense  of  the 
neighborhood,  spoken  of  by  Mr.  Baldwin,  is 
entitled  to  no  weight.  Opinions  of  this  kind 
may  be  well  or  ill-founded.  The  evidence  it- 
seli,  derived  from  these  opinions,  was  illegal, 
and,  therefore,  deserved  no  consideration  from 
the  jury  or  the  court.  The  settlement  of  lots 
under  the  Kayaderosseras  patent  depending  on 
the  construction  now  set  up  by  the  plaintiff, 
will  not  aid  the  cause ;  for  it  does  not  appear 
that  these  settlements  are  ancient.  The  clos- 
ing line  of  the  patent  can  derive  no  support 
1O*]  from  the  terms  "easterly,"  or  *  north- 
easterly," because,  in  running  from  the  ter- 
mination of  the  eight  mile  line  to  either  of  the 
falls,  the  course  is  some  degrees  south  of  east. 
Nor  can  the  distance  of  the  last  line  reflect  any 
light  on  the  dispute ;  because,  on  either  con- 
struction, it  is  about  twenty  miles.  As  an 
auxiliary  consideration,  entitled  to  consider- 
able attention,  it  is  to  be  noticed  that  the  line 
contended  for  by  the  plaintiff  will  twice  cross 
Hudson's  River",  and  yet  the  patent  makes  no 
mention  of  an  incident  so  singular.  There 
must  have  been,  in  all  probability,  a  survey 
preceding  the  patent,  and  it  is  incredible  that 
the  surveyor  should  not  have  noticed  twice 
passing  the  river,  had  it  happened. 

This  cause  was  pressed  on  the  court  as  in- 
volving the  quietude  of  that  part  of  the  com- 
munity. Whatever,  in  this  respect,  may  be  the 
result,  it  appears  forcibly  to  my  mind  that  the 
present  verdict  is  against  the  decided  weight 
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of  evidence,  and,  in  my  opinion,  it  ought  to 
be  set  aside,  on  payment  of  costs. 

LIVINGSTON,  J.  This  verdict  is  palpably 
against  the  weight  of  evidence. 

Whether  the  falls  at  Fort  Miller  were  the 
third  falls  on  the  Albany  River  was  the  only 
question  in  issue.  To  establish  the  affirma- 
tive, four  witnesses,  wholly  uninterested, 
testified  that  they  had  known  them  as  such  for 
more  than  forty  years.  That  the  falls  at  Still- 
water  were  called  the  first,  those  at  Saratoga 
the  second,  and  those  at  Fort  MHler  the  third. 
Another  witness  declared  that  he  had  known 
these  several  falls  since  the  year  1758,  and 
that  those  of  Fort  Miller  were  "  at  that  time, 
and  ever  since  had  been,  called  and  known  as 
the  third  falls." 

Opposed  to  this  is  the  testimony  of  a  single 
witness,  who,  after  admitting  he  had  an  in- 
terest in  setting  up  a  different  place  as  the 
third  falls,  testified  "that  Baker's  Falls  were 
marked  as  the  third  falls  on  a  rock  ;  that,  as 
laid  down  on  a  certain  map  called  the  com- 
missioners' map,  they  were  by  reputation,  as 
long  as  he  was  acquainted  with  them,  which 
was  seventeen  years,  the  third  falls,  and  that 
such  was  the  general  sense  of  the  people  living 
in  the  vicinity." 

If  there  were  serious  contradictions  between 
these  witneses,  the  jury  ought  to  believe  five, 
their  characters  not  being  impeached,  rather 
than  one  who  had  a  strong  interest  in  swearing 
as  he  did ;  but,  if  everything  which  the  last 
witness  declares  be  true,  it  is  very  little  at 
variance  with  what  the  others  had  said.  It 
does  not  contradict  one  very  important  item  in 
their  testimony,  which  is,  that  in  point  of  fact 
the  third  falls  are  at  Fort  Miller.  If  it  be 
*true,  as  they  swear,  and  is  uncontra-  [*11 
dieted,  that  there  are  only  two  falls  below 
Fort  Miller,  and  another  at  that  place,  how  can 
a  fall  farther  up  the  river  be  the  third  falls? 
They  also  swear  that  they  have  known  them 
as  such  for  more  than  forty  years,  while  the 
plaintiffs'  witness  speaks  of  a  reputation  in  a 
certain  vicinity  of  only  seventeen  years,  which, 
as  well  as  the  mark  of  the  rock  he  speaks  of, 
may  have  originated  with  the  owners  of  the 
land  in  the  patent  of  Kayaderosseras. 

But  the  partition  of  the  patent  of  Kayader- 
osseras is  relied  on,  and  it  is  said  that  the  line 
run  by  the  commissioners,  in  1771,  it  being  the 
duty  of  the  Surveyor-General  to  attend,  ought, 
together  with  the  acquiescence  of  government, 
to  put  this  question  at  rest.  To  this  the  an- 
swer is,  that  this  partition  is  the  act  of  the  par- 
ties ;  the  commissioners  were  appointed  by 
them,  and  that  they  had  no  authority  to  deter- 
mine definitively.  The  whole  was,  therefore, 
an  ex-parte  act,  from  which  nothing  derogatory 
to  the  rights  of  government  can  be  inferred. 
Whether  the  possessions  up  to  this  line,  since 
1771,  will  bar  the  right  of  the  State  as  to  lands 
not  then  or  yet  granted  between  Baker's  and 
Fort  Miller  Falls,  is  a  question  not  now  be- 
fore us,  because  the  premises  in  question  are 
admitted  to  be  contained  within  the  patent  of 
Queensbury,  which  was  issued  in  1762,  and  is, 
so  far,  an  indication  of  the  sense  of  govern- 
ment unfriendly  to  the  plaintiff's  pretensions. 
Nor  is  there  much  weight  in  the  observation 
that  this  patent  is  dated  several  years  before 
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the  partition  in  1771  ;  for  there  is  nothing  to 
show  that  government  was  not  as  well  acquaint- 
ed with  the  situation  of  the  third  falls,  which 
must  have  been  a  place  of  considerable  notori- 
ety, at  the  former,  as  at  the  latter  of  these  pe- 
riods. As  little  support  can  be  derived  from 
the  circumstance  of  the  line  run  by  Cockburn, 
terminating  at  Baker's  Falls ;  because  this  very 
line  is  admitted  by  the  plaintiff  himself  to  be 
very  incorrect,  and  very  essentially  so  in  other 
parts  of  it. 

Still  less  weight  is  there  in  the  argument, 
when  applied  to  these  defendants,  that  certain 
allotments,  settled  under  this  partition,  have 
been  too  long  acquiesced  in  to  be  now  dis- 
turbed. This  partition,  as  to  them,  was  res 
inter  olios  acta,  and  the  acquiescence  spoken 
of  can  only  affect  parties  interested,  and  who, 
therefore,  had  a  right,  but  neglected  to  inter- 
fere. The  defendants  claim  no  right  to  the 
several  allotments  which,  it  is  alleged,  will  be 
affected  by  running  a  line  from  the  terminat- 
ion of  the  eight  mile  line  to  Fort  Miller.  And, 
so  far  from  any  admission  by  the  proprietors 
12*]  *under  the  Queensbury  patent  of  the 
right  of  the  lessors  of  the  plaintiff,  or  those 
under  whom  they  claim,  to  the  spot  in  ques- 
tion, they  have,  for  aught  that  appears,  been 
in  the  peaceable  possession  of  it  ever  since  the 
date  of  the  patent.  I  have  taken  no  notice  of 
a  former  decision  of  this  court  settling  the 
mode  of  running  the  eight  mile  line  from  the 
head  of  the  Kayaderosseras  creek,  for  it  is  not 
attempted  at  present  to  disturb  it.  This  decis- 
ion, favorable,  as  it  must  be  acknowledged  to 
be,  to  the  proprietors  under  that  patent,  does 
not,  in  my  opinion,  at  all  touch  the  question 
between  these  parties. 

Upon  the  whole,  as  the  lands  for  which  this 
suit  is  brought  are  admitted  to  lie  in  the  patent 
of  Queensbury,  if  the  falls  at  Fort  Miller  be 
the  third  falls  intended  in  the'patent  of  Kaya- 
derosseras, I  think  the  evidence  to  that  point 
was  so  very  strong  and  conclusive  that  the 
jury  were  not  warranted  in  finding  as  they 
did,  and  that,  therefore,  a  new  trial  must  be 
had,  on  payment  of  costs  by  the  defendants. 

THOMPSON,  J.  The  course  of  the  eight 
miles  north  being  conceded,  the  question  made 
on  the  trial,  and  now  the  subject  of  litigation, 
was  plain,  simple,  and  purely  a  matter  of  fact, 
proper  for  the  determination  of  a  jury.  At 
the  circuit  no  objection  was  made  to  the  com- 
petency of  Seth  0.  Baldwin,  a  witness  on  the 
part  of  the  plaintiff.  Any  objections,  there- 
fore, which  may  now  be  urged,  on  this  ground, 
come  too  late.  His  testimony,  I  think,  stands 
fortified  by  numerous  circumstances  that  are 
at  variance  with  the  facts  stated  by  the  defend- 
ants' witnesses.  The  verdict  cannot  be  said 
to  have  been  against  evidence  :  for  there  was 
testimony  on  both  sides,  the  one.  contradictory 
to  the  other.  Determining  the  credibility  of 
witnesses,  and  weighing  the  force  of  circum- 
stances, fall  peculiarly  within  the  province  of 
a  jury.  But  I  cannot  say  I  think  the  verdict 
is  against  the  weight  of  evidence.  It  appears 
that  the  Kayaderosseras  patent  was  laid  out 
and  divided  among  the  patentees  in  the  year 
1770,  by  commissioners  appointed  under  an 
act  of  the  Legislature,  directing  the  Surveyor- 
General  to  run  the  outlines  of  the  patent,  six 
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weeks'  notice  having  been  given  of  the  time 
and  place  of  the  commissioners'  meeting,  for 
:  the  purpose,  among  other  things,  of  affording 
'  persons  claiming  under  adjoining  patents,  an 
opportunity  of  objecting  to  such  outlines. 
These  commissioners,  and  the  deputy  Survey - 
i  or-General,  the  agent  of  the  government, 
;  who  were  acting  under  the  sanction  of  an 
\  oath,  assumed  Baker's  Falls  as  the  third  falls 
*intended  by  the  grant.  It  is  not  reason-  [*1 3 
i  able  to  presume  that  this  was  arbitrarily  done, 
*  without  having  endeavored  to  ascertain  the 
truth.  If  Fort  Miller  Falls  were  at  that  time 
so  well  known  as  the  third  falls  as  represent- 
i  ed  bj  the  defendants'  witnesses,  it  is  unaeount- 
able  why  the  line  was  not  run  there ;  or,  at 
least,  if  it  was  matter  of  dispute,  it  was  ex- 
pressly made  the  duty  of  the  commissioners  to 
lay  out  the  lands  between  the  two  falls  as  dis- 
puted lands.  This,  however,  was  not  done ; 
but  they  run  to  and  mark  Baker's  Falls  as  the 
third  falls.  Cockburn,  the  deputy  surveyor- 
general,  altkough  varying  from  the  commis- 
sioners in  other  respects,  and  laying  down 
part  of  the  land  included  in  the  commission- 
ers' map  as  disputed  land,  yet  assumes  Baker's 
Falls  as  the  third  falls ;  and,  for  anything  that 
appears,  the  present  is  the  first  time  this  fact 
has  been  questioned.  All  this,  in  my  judg- 
ment, is  contradictory  to  and  irreconcilable 
with  the  public  notoriety  spoken  of  by  the  de- 
fendants' witnesses,  that  Fort  Miller  Falls 
were  the  third  falls.  It  is  undoubtedly  a 
sound  and  correct  principle,  that  in  the  loca- 
tion of  grants  known  and  established  monu- 
ments shall  control  courses  and  distances ;  but 
where  doubts  may  exist  as  to  the  monuments, 
courses  and  distances,  if  not  to  govern,  ought, 
at  least,  to  be  entitled  to  considerable  weight 
in  ascertaining  the  intention  of  parties.  The 
course  and  distance  given  in  the  patent,  from 
the  place  admitted  to  the  termination  of  the 
eight  mile  line,  is  easterly,  or  northeasterly, 
twenty  miles  more  or  less,  to  the  third  falls. 
To  Baker's  Falls  is  about  twenty  miles ;  to 
Fort  Miller  would  be  three  miles  further.  The 
course  to  Baker's  Falls  also  corresponds  nearer 
with  the  course  given  in  the  patent.  In  addi- 
tion, there  is  the  testimony  of  Baldwin  prov- 
ing a  general  reputation  that  Baker's  Falls 
were  known  as  the  third  falls.  The  settle- 
ment apd  improvement  of  a  very  extensive 
tract  of  country,  lying  to  the  north  of  Fort 
Miller  Falls,  under  the  Kayaderosseras  patent, 
recognizing  the  line  set  up  by  the  plaintiff,  is 
entitled,  in  my  judgment,  to  great  considera- 
tion. Six  different  allotments  would  be  more 
or  less  affected,  and  one  entirely  excluded  by 
adopting  the  line  set  up  by  the  defendants. 
An  alteration,  under  such  circumstances, 
would  create  great  confusion  and  endless  liti- 
gation. I  think  it  is  fairly  to  be  inferred, 
from  the  facts  stated  in  the  case,  that  the  de- 
fendants, or  those  under  whom  they  claim, 
must  have  gone  into  possession  knowing  of 
the  claim  of  the  Kayaderosseras  patentees, 
and  this  ought  to  be  an  answer  to  all  consider- 
ations *of  hardship.  The  line  set  up  by  [*14 
the  plaintiff  was  run  by  the  commissioners  in 
1770.  This  must  have  been  an  act  of  public 
notoriety  in  that  part  of  the  country,  and  it  is 
fair  to  conclude  that  there  was  no  actual  ad- 
verse possession  of  the  premises  in  question  at 
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that  time,  or  we  should  have  heard  of  it  as  a 
defense  in  the  present  action.  Besides,  the 
patent  under  which  the  defendants  claim  was 
granted  in  the  year  1762,  only  nine  years  be- 
fore the  commissioners'  survey.  Although 
the  Queensbury  patent  may  cover  the  prem- 
ises in  question,  yet,  if  there  be  any  interfer- 
ence, there  can  be  no  doubt  that  the  Kayader- 
•osseras  grant,  being  the  oldest,  must  be  the 
iirst  satisfied. 

Upon  the  whole,  there  is  a  concurrence  of 
acts  and  circumstances  detailed  in  the  case 
tending  to  establish  Baker's  Falls, 'as  the  third 
ialls  intended  in  the  patent,  which,  to  my 
mind,  afford  a  more  certain  and  satisfactory 
•conclusion  than  the  testimony  offered  on  the 
part  of  the  defendants.  The  whole  matter 
^ras  fairly  submitted  to  the  jury,  and  I  am  not 
prepared  to  say  they  have  not  made  the  just 
conclusion.  I  am,  therefore,  of  opinion  that 
the  defendants  take  nothing  by  their  motion. 

KENT,  Ch.  J.  I  concur  in  the  opinion  last 
given,  but,  as  the  majority  of  the  court  enter- 
tain different  sentiments  on  this  case,  there 
must  be  a  new  trial  awarded. 

New  trial. 
See  1  Johns.,  156. 


EGBERT  ET  AL.,  Executors  of  DE  NOYELLES, 
GARNIE. 

1.  Receipt — Parol  Evidence  to  Explain — Lapse 
of  Time.     2.  Id. — Evidence  of  Payment. 

Parol  evidence  is  not  admissible  to  show  from  cir- 
cumstances that  the  sum  expressed  in  a  receipt  of 
twenty-five  years  standing  was  continental  money, 
and  therefore  amounted  to  less  than  the  value  ex- 
pressed.* A  payment  for  which  a  receipt  is  given 
to  a  person  in  his  own  name,  is  evidence  of  a  pay- 
ment on  his  own  account,  and  that  it  was  not  made 
•on  account  of  a  debt  due  from  him  and  another, 
though  there  do  not  appear  any  directions  to  apply 
it  to  the  separate  account,  especially  if  such  pay-  > 
ment  be  for  the  exact  amount  of  a  balance  due  i 
from  himself,  and  would  overpay  the  joint  debt. 

DEBT  on  a  bond  in  the  penal  sum  of  £225, 
dated  17th  March,  1773,  conditioned  for 
the  payment  of  £70  on  the  1st  of  May,  then 
next,  and  £42  10s.  on  the  1st  of  May,  1774. 

At  the  trial,  payment  of  part  of  the  amount 
was  indorsed  on  the  bond,  and  for  the  exact 
balance  with  interest,  the  following  receipt 
was  given  in  evidence:  "Received,  Haver- 
straw,  5th  of  May,  1779,  of  Isaac  Garnie,  the 
sum  of  one  hundred  and  four  pounds,  on  ac-  j 
count  of  a  bond  given  to  the  estate  of  John  De 
Noyelles,  deceased.  E.  W.  Kiers,  Executor." 
The  plaintiff's  counsel  then  offered  to  prove 
that,  at  the  time  when  the  receipt  was  given, 
there  was  no  other  circulating  medium  than 
continental  paper  money,  which  was  then  very 
much  depreciated  ;  that  Keirs  had,  about  that 
period,  received  large  sums  of  such  currency, 

1.— Upon  this  case  coming  before  the  court  after 
the  new  trial  awarded  in  the  text.  Baker's  Falls  are 
definitely  settled  as  the  third  falls  mentioned  in  the 
Kayaderosseras  patent,  the  partition  map  of  the 
commissioners  in  1770  confirmed,  and  as  to  those 
two  points  the  decision  in  this  case  overruled.  See 
Brandt  v.  Ogden,  1  Johns,  Rep.,  156. 

*  See  Jackson  v.  Putnam,  1  Caines'  Rep.,  358.  and 
note  there. 
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and  from  thence  wished  to  infer  that  the 
money  mentioned  *in  the  receipt  was  [*15 
continental  money,  and  its  value  far  less  than 
the  amount  specified.  This  being  overruled, 
he  offered  to  prove  a  joint  and  several  bond  to 
the  testator,  by  Garnie  and  one  Johnson,  con- 
ditioned for  the  payment  of  £20,  and  insisted 
he  had  a  right  to  apply  the  money  in  the  re- 
ceipt to  the  satisfaction  of  this  last  bond,  as  it 
did  not  appear  that  the  debtor  had  directed  its 
application.  The  judge,  being  against  him  on 
this  point  also,  charged  the  jury  to  find  for 
the  defendant,  in  favor  of  whom*  they  accord- 
ingly brought  in  their  verdict.  The  applica- 
tion'now  made  was  to  set  this  aside  for  misdi- 
rection. 

Mr.  Baldwin,  for  the  plaintiff,  urged  the 
same  reasons  as  were  used  on  the  trial,  citing 
Goddard  v.  Cox  (2  Str.,  1194),  to  show  the 
creditor's  right  to  apply. 

Messrs.  Wood  and  Caines,  contra,  not  deny- 
ing the  authority,  reasoned  as  in  the  decision 
of  the  court,  which  was  delivered  by 

TOMPKINS,  J.  Two  questions  are  made  in 
this  case  : 

1.  Whether  the  evidence  which  the  plaint- 
iffs offered  relative  to  the  currency,  in  which 
the  sum  of  money  mentioned  in  the  receipt  of 
E.  W.  Kiers  was  probably  paid,  ought  to  have 
been  submitted  to  the  jury  ? 

2.  Whether  the  plaintiffs  were  at  liberty  to 
apply  that  sum,  or  a  sufficient  part  of  it,  to  the 
discharge  of  the  joint  bond  of  the  defendant 
and  John  Johnson,  conditioned  for  the  pay- 
ment of  twenty  pounds  ? 

Although  receipts  for  money  are  examin- 
able,  they  ought  not  to  be  affected  by  circum- 
stances so  extremely  slight  as  those  which  the 
plaintiffs  proposed  to  prove  in  this  case. 

The  probability  is,  that  the  money  men- 
tioned in  Kiers'  receipt,  if  paid  in  continental 
money,  was  received  by  him  at  its  real  value, 
according  to  the  then  depreciated  state  of  that 
currency. 

This  receipt  was  given  nearly  twenty -five 
years  before  the  trial  of  the  cause,  and,  after 
such  a  lapse  of  time,  it  would  be  extremely 
mischievous  to  permit  the  party,  whose  co-exe- 
cutor had  given  it,  to  destroy  its  operation  by 
light  circumstances. 

There  is  no  pretense  for  the  plaintiffs  to 
apply  the  sum  of  money  paid  in  May,  to  1779, 
the  discharge  of  the  bond  of  Johnson  and  the 
defendant ;  the  receipt  is  for  £104  on  account 
of  a  bond  given  to  the  estate  of  De  Xoyelles. 
There  was  at  that  time  no  one  bond  due  the 
testator  upon  which  a  sum  equal  to  that  paid 
was  due,  except  the  bond  upon  which  this  suit 
is  brought,  and  the  sum  of  £104,  was  the  pre- 
cise amount  then  remaining  unpaid  upon 
*that  bond.  This  shows  that  both  debt-  [*16 
or  and  creditor  intended  at  that  time  to  apply 
the  payment  to  the  discharge  of  this  bond.4 

2.— The  party  who  pays  money  has  the  right 
generally  to  apply  the  payment ;  but  if  he  do  not 
make  any  specific  appropriation  thereof  at  the  time 
of  payment,  then  the  party  receiving  payment  may 
apply  it  as  he  pleases.  Neither  party  making  any 
specific  appropriation,  the  law  will  make  such  as 
will  accord  with  justice  and  equity  and  the  benefit 
of  both  parties.  Patterson  v.  Hale,  9  Cow.,  747  ;  Sey- 
mour v.  Van  Slyck  (in  error),  19  Wend.,  19 ;  Allen  v. 
Culver.3  Denio,  284 ;  Van Rensselaer,  exec.,  v.  Rob- 
erts, 5  Denio,  470. 
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We  are,  therefore,  of  opinion  that  the  testi- 
mony offered  by  the  plaintiffs,  which  was 
overruled  by  the  judge,  was  properly  rejected, 
and  that  the  defendant  ought  to  retain  his 
verdict. 

New  trial  refused. 

Cited  in— 8  Wend.,  417 ;  16  Wend.,  25 ;  4  Rob.,  551. 


DAVY  v.  HALLETT. 

1.  Marine  Insurance — Valued  Policy — On 
Freight — Both  ways — Loss  by  Capture—Re- 
turn Voyage.  2.  Id. — Separate  Policies — 
Freight —  Vessel — Abandonment — Payment  of 
Part  and  Assignment  of  Vessel  for  Balance — 
Freight  Policy — Right  to  Collect. 


By  a  valued  policy  on  freight,  "  at  and  from  "  01 
lort  to  another,  and  "  at  and  from  thence  "  back 


'one 

port  to  another,  ana  "  at  ana  rrom  tnence  -•  oack  to 
the  original  port,  for  which  a  premium  is  paid  double 
to  that  which  would  be  demanded  for  the  outward 
voyage,  the  freight  to  the  full  amount  of  the  val- 
uation is  covered  on  each  voyage,  and  the  insured, 
on  a  capture  on  the  return  voyage,  is  entitled  to  re- 
cover the  full  amount  of  his  policy,  without  making 
any  deduction  for  the  freight  received  on  the  out- 
ward risk. 

On  a  valued  policy  on  freight,  if  there  be  an  in- 
choate right  to  some,  and  the  transaction  bona  fide, 
the  value  cannot  be  inquired  into. 

If  a  ship-owner  insure  his  vessel  and  freight  with 
two  sets  of  underwriters,  and  on  a  capture,  abandon 
first  to  those  on  the  vessel,  and  then  to  those  on  the 
freight,  after  which  he  takes  50  per  cent,  of  his 
claim  on  the  underwriters  on  the  vessel,  and  in  pay- 
ment of  the  other  50  an  assignment  of  their  rights 
in  the  vessel,  he  will  be  entitled  to  receive  the  freight 
which  they  would  have  been  entitled  to,  and  to  re- 
cover, in  his  own  right,  from  the  insurers  on  the 
freight,  the  full  amount  of  his  policy,  deducting  the 
pro  ratio,  freight  earned  previous  to  the  abandon- 
ment, in  the  voyage  on  which  captured. 

Citations— 3  D.  &  E.,  363 ;  6  D.  &.  E.,  478 ;  4  East  34 ; 
2  Johns.,  Cas.,  443. 

A  SSUMPSIT  upon  an  insurance  on  the 
li  freight1  of  the  sloop  Hannah  valued  at 

1. — Freight  being  the  profit  of  earnings  derived 
from  the  use  or  employment  of  a  vessel,  must,  ab- 
stracted from  insurance,  as  an  accessory,  necessarily 


12,000,  "at  and  from  Philadelphia  to  Omoa 
and  Golfo  Dulce,  and  at  and  from  thence  to 
Philadelphia,"  at  a  premium  of  twenty-two 
and  a  half  per  cent.  The  facts,  as  they  ap- 
peared in  the  case  made,  were  these  :  In 
August,  1800,  the  vessel  sailed  on  the  voyage 
insured,  and  arrived  in  safety  at  Golfo  Dulce, 
having  earned  freight  to  the  amount  of  $2,- 
000.  She  then  took  in  a  return  cargo  for 
Philadelphia,  the  freight  of  which  was  equal 
to  two  thousand  dollars  more,  and  sailed  on 
her  homeward  voyage,  but  was,  on  the  very 
next  day,  captured  by  a  British  man-of-war, 
who  carried  her  into  Balize,  in  the  Bay  of 
Honduras.  There  she  remained  for  some  time, 
when  her  crew  were  taken  out  of  her,  and  she 
was  sent  under  charge  of  a  prize-master  to 
Jamaica  for  trial.  Whilst  in  possession  of  the 
captors,  an  abandonment  was  duly  made  of 
the  vessel,  cargo  and  freight,  to  the  respective 
underwriters.  Those  on  the  vessel  and  cargo 
accepted  the  abandonment  of  the  interests 
they  had  severally  insured  ;  but  the  defend- 
ant, who  had  subscribed  the  policy  on  the 
freight,  refused.  The  sloop  and  her  cargo 
were  afterwards  proceeded  against  in  the 
vice-admiralty,  and  by  a  decree  of  that 
court  acquitted,  but  the  claimants  condemn- 
ed in  costs  to  the  captors.  This  sentence  be- 
ing appealed  from,  the  sloop  and  her  cargo 
were,  in  conformity  to  the  practice  of  the  ad- 
miralty, ordered  to  be  appraised,  and  restored 
to  the  claimants,  on  their  giving  security  to  ac- 
count for  the  value,  in  case  the  sentence  should 
be  reversed.  The  vessel  and  cargo  were  ac- 
cordingly appraised  in  pursuance  of  the  de- 
cree, security  given  by  two  sureties,  who  took 
possession  of  both,  and  sent  them  to  their  cor- 
respondents, Messrs.  Elliston  and  Perot  of 
Philadelphia,  in  whose  possession  they  were 
at  the  commencing  the  present  action.  The 
plaintiff,  however,  on  the  arrival  of  the  vessel 
at  the  quarantine  ground,  agreed  with  the  un- 
derwriters upon  her,  to  be  substituted  in  their 

follow  its  principal.  Whether  this  rule  shall  be 
adopted  and  govern  in  cases  arising  under  insurance 
law,  has  been  much  doubted,  greatly  canvassed,  and 


NOTE.— Marine  Insurance— Valued  Policies. 

The  value  of  the  thing  insured  or  a  part  thereof,  is 
the  baste  of  all  insurance.  In  open  policies  the  as- 
sured is  bound  to  prove  the  value.  To  avoid  this 
necessity,  often  difficult,  valued  policies  are  some- 
times used.  In  these  policies  the  amount  agreed 
upon  as  the  valuation  is  conclusive  in  the  event  of 
loss  in  absence  of  fraud  or  imposition.  Harris  v. 
Eagle  Ins.  Co.,  5  Johns.,  368 ;  Kane  v.  Commercial 
Ins.  Co.,  8  Id.,  229 ;  Whitney  v.  American  Ins.  Co.,  3 
Cow.,  210 :  Mumf ord  v.  Hallett,  1  Johns.,  433 ;  Ly- 
coming  Ins.  Co.  v.  Mitchell,  48  Pa.  St.,  347 ;  Cush- 
man  v.  N.  W.  Ins.  Co.,  36  Me.,  487 ;  Hemmenway  v. 
Eaton,  13  Mass.,  108 ;  Clark  v.  Ocean  Ins.  Co.,  16  Pick., 
289 ;  Cooledge  v.  Gloucester  Marine  Ins.  Co.,  15  Mass., 
341;  Protection  Ins.  Co.Jv.  Hall,  15  B.  Mon.,  411; 
Catron  v.  Tenn.  Ins.  Co.,  6  Humph.,  176 ;  Alsop  v. 
Commercial  Ins.  Co.,  1  Sumner,  451 ;  Hodgson  v. 
Marine  Ins.  Co.,  5  Cranch,  C.  C.,  100;  6  Cranch,  200 ; 
Ocean  Ins.  Co.  v.  Fields,  2  Story.  C.  C.,  59:  Pleasants 
v.  Md.  Ins.  Co.,  8  Cranch,  56;  Shaw  v.  Fulton,  2 
East,  109 ;  Feise  v.  Aguilar,  3  Taunt.,  506 ;  Haigh  v. 
De  la  Cour,  3  Campb.,  319 ;  Bonsfleld  v.  Barnes,  4 
Id.,  228 ;  Irving  v.  Richardson,  1  Moody  &  R.,  153 ;  2 
Barn.  &  AdoL,  193;  Lewis  v.  Rucker,  2  Burr., 
1167,  1171. 

But  see  Hamilton  v.  Nunder,  2  Burr.,  1198, 1213. 

Valued  policies  on  freight  on  successive  voyages 
may  be  considered  in  two  ways :  First,  all  the  voy- 
ages may  be  treated  as  a  unit,  when  in  case  of  loss 
on  any  one,  its  proportion  of  the  valuation  will  be 
taken ;  Second,  the  valuation  may  be  considered  as 
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applying  to  each  voyage  successively,  when  in 
case  of  loss  on  any  one,  the  insurers  are  liable  for 
the  whole  amount.  The  latter  is  the  doctrine  of 
the  principal  case  and  is  generally  accepted,  though 
not  undisputed.  Hughes  v.  Union  Ins.  Co.,  8 
Wheat.,  294 ;  Walcott  v.  Eagle,  Ins.  Co.,  4  Pick.,  429 : 
Patapsco  Ins.  Co.,  v.  Pisco,  7  Gill  &  J.,  293 ;  see,  also, 
Adams  v.  Penn.  Ins.  Co.,  1  Rawle  (Pa.)  97. 

Where  a  valuation  is  based  on  all  the  goods  the  ves- 
sel is  intended  to  carry,  and,  from  any  cause,  a  part 
only  of  the  goods  are  taken,  and  a  loss  occurs,  the 
valuation  must  be  opened.  Cooledge  v.  Gloucester 
Marine  Ins.  Co.,  15  Mass.,  341 :  Walcott  v.  Eagle  Ins. 
Co.,  4  Pick.,  429 :  Riley  v.  Hartford.  Ins-  Co.,  2 
Conn.,  368 ;  Forbes  v.  Asoinall,  13  East,  324. 

Where  profits  are  valued,  the  English  rule  is,  that  the 
assured  must  prove  that  he  had  goods  on  board, 
and  that  he  would  have  made  some  profit  had  the 
loss  not  occurred.  Barclay  v.  Cousins,  2  East,  544: 
Hodgson  v.  Glover,  6  East,  316 ;  Eyre  v.  Glover,  16 
East,  218. 

In  this  country,  the  assured  only  needs  to  prove 
that  his  goods  were  on  board,  when  the  law  as- 
sumes that  a  profit  would  have  been  made.  Mum- 
ford  v.  Hallett,  1  Johns.,  439 ;  Abbott  v.  Sebor, » 
Johns.  Cas.,  39 ;  Patapsco  Ins.  Co.,  v.  Coulter,  3  Pet., 
222 :  Fosdick  v.  Norwich  Ins.  Co.,  3  Doug.,  108. 

See  further,  on  the  general  sutiject  of  valued  pol- 
icies, and  especially  as  to  the  distinction  between 
the  English  and  American  rules  in  cases  of  prior  in- 
surances, Kenney  v.  Clarkson,  1  Johns.,  385,  note. 
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1 7*]  place,  and  to  defend  *the  appeal  at  his 
own  risk  and  expense,  on  their  paying  him 
fifty  per  cent.  In  consequence  of  this,  the 
money  was  paid  by  the  insurers  on  the  sloop, 
who  executed  a  power  of  authority  to  Davy, 
constituting  him  their  agent  and  attorney  to 
defend  the  appeal  in  their  names.  By  virtue 
of  this  authority  the  plaintiff  had,  on  discharg- 
ing the  advances  and  expenses  on  account  of 
the  vessel,  got  possession  of  her  at  the  time  of 
trial,  and  had  received  $2,000,  the  amount  of 
her  return  freight.  It  was  admitted  the  pre- 
mium on  the  outward  voyage  only  would  have 


I  been  about  one  half  of  that  paid,  and  that  the  de- 
;  cree  of  the  vice-admiralty  had  been  recently 
i  confirmed,  but  without  costs.  A  verdict  be- 
i  ing  taken  for  $2,245,  it  was  agreed  that  if  the 
I  court  should  be  of  opinion  the  plaintiff  was  en 
i  titled  to  recover  as  for  a  total  loss,  the  propor- 
|  tion  of  freight  earned,  which  that  the  defendant 
i  might  be  entitled  to,  if  any,  should  be  de- 
i  ducted,  and  the  account  adjusted.  In  case  it 
i  should  be  thought  the  plaintiff  was  entitled  to- 
I  only  a  partial  loss,  the  same  to  be  in  like  man- 
ner adjusted,  on  such  principles  as  the  court 
might  direct,  with  liberty  to  either  party  to- 


is,  even  now,  by  no  means  universally  acknowledg- 
ed. Its  effect,  on  an  abandonment  of  a  ship,  seems 
to  have  been  first  urged  and  allowed  in  Lenox  v. 
United  Insurance  Company  (1  Johns.  Cas.,  377),  by 
which  it  was  decided,  that  as_  by  a  valid  abandon- 
ment of  the  vessel  the  whole  interest  in  her  vests  in 
the  underwriter,  her  subsequent  earnings  necessa- 
rily pass  to  him,  as  a  right  incidental  to  his  owner- 
ship. Anterior  to  this  determination,  the  point  had 
never  been  mooted  in  Westminster  Hall,  and  its 
posterior  agitation  there  is  believed  to  have  arisen 
from  that  adjudication  having  found  its  way  to 
England  in  a  copy  of  the  Lex  Mcrcatnria  Ameri- 
cana, transmitted  to  that  country  by  the  writer  of 
this  note.  For,  though  the  question  must  necessa- 
rily have  frequently  presented  itself,  it  does  not  ap- 
pear to  have  been  noticed  as  an  object  of  discussion 
till  after  that  period.  The  doctrine  of  Lenox  v. 
United  Insurance  Company  is  the  settled  law  of  this 
State  (M'Bride  v.  Marine  Insurance  Company,  7 
Johns.  Rep.,  431) ;  but  as,  in  insurance  law,  ship  and 
freight  are  distinct  subjects,  the  insured  on  freight 
may  recover  against  his  underwriter  a  total  loss, 
though  he  has,  by  first  abandoning  the  vessel,  passed 
to  the  insurer  on  her  the  whole  of  the  subject  matter 
which  constituted  the  basis  of  the  policy  on  freight. 
Livingston  v.  Columbian  Insurance  Company,  3 
Johns.  Rep.,  49.  The  English  courts  seem  to  favor 
the  law  as  laid  down  in  Lenox  v.  United  Insurance 
Company  so  much,  that  Lord  Ellenborough  doubted 
whether,  after  an  abandonment  of  the  ship,  an 
abandonment  of  the  freight  could  be  made  (Sharpe 
v.  Gladstone,  7  East,  34) ;  therefore  where,  on  a  tech- 
nical total  loss,  the  abandonment  of  the  vessel  pre- 
ceded that  of  the  freight,  which  was  subsequently 
earned,  it  was  held  that  the  assured  could  not  re- 
cover ;  because,  as  freight  was  ultimately  earned,  it 
was  not  in  fact  lost ;  and  because,  if  lost,  it  was  by 
the  act  of  the  assured  in  abandoning  first  to  the 
underwriter  on  the  vessel,  and  not  by  any  peril  in- 
sured against.  M'Carthy  v.  Abel,  5  East,  389.  But  if 
an  assured  on  vessel  and  freight  abandon  the  latter 
first,  receive  the  full  amount,  and  expressly  under- 
take to  pay  his  underwriter  on  it  whatever  freight 
be  paid  to  him,  the  insurer  on  freight  will,  upon 
such  promise,  be  entitled  to  recover  from  his  as- 
sured the  amount  of  the  freight  actually  received 
by  him.  Thompson  v.  Rowcroft,  4  East,  34.  So, 
although  the  abandonment  of  the  two  interests  be 
simultaneous,  and  the  assured  has  received  the 
freight  as  agent  for  the  underwriter  on  the  ship, 
who  has  notified  him  not  to  pay  it  over  to  the  insurer 
on  the  freight.  Leatham  v.  Terry,  3  Bos.  &  Pull.,  479. 
What  decision  would  be  pronounced  in  a  case 
where  the  action  was  by  an  insurer  on  freight, 
after  payment  of  a  total  loss,  against  an  insurer  on 
the  vessel  who  had,  subsequently  to  the  abandon- 
ment, received  the  freight  afterwards  earned,  the 
courts,  both  of  England  and  this  State,  appear 
studiously  to  avoid.  Enough  for  the  day  is  the 
evil  thereof.  But  if  freight  be  the  incident  neces- 
sarily following  its  principal,  the  ship,  and  due  to 
the  insurer  on  her  in  right  of  ownership,  it  seems 
that  the  insurer  on  freight  cannot  recover.  The 
inevitable  consequence,  therefore,  of  considering 
freight,  in  insurance  law,  as  the  incident  to  the 
ship,  is  to  render  policies  on  freignt  mere  wager 
policies.  That  freight  should  be  so  deemed  is  some- 
what strange,  when  vessel  and  freight  are,  accord- 
ing to  that  very  law,  acknowledged  to  be  distinct 
and  independent  subjects.  Livingston  v.  Columbian 
Insurance  Company,  3JJohns.  Rep.,  49:  Sharpe  v. 
Gladstone,  7  East,  34.  That  one  distinct  independ- 
ent subject  can  be  incidental  to,  or  merely  depend- 
ing on  another,  is  not  easily  reconcilable  to  com- 
mon sense.  Were  it  not  law,  it  would  appear  a  con- 
tradiction in  terms.  The  manifest  injustice  of  sub- 
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jecting  in  general  average  an  interest  which  is,  in 
any  one  instance,  deprived  of  the  benefit  of  salvage, 
is  self  evident.  Yet  such  is  the  consequence  or 
holding  the  freight  a  mere  incident  to  the  ship,  and 
inseparable  from  the  property  in  her.  That  the  in- 
terests of  the  two  sets  of  underwriters  on  vessel 
and  freight  can  be  separated.  Lord  Ellenborough 
seems  to  think  practicable  in  the  case  of  a  char- 
tered ship.  Sharpe  v.  Gladstone,  ubi  sup.  Why 
this  cannot  be  done  in  the  case  of  a  seeking  ship,  is 
not,  to  my  legal  optics,  very  apparent.  The  rule  of 
property  which  gives  to  the  owner  the  right  to  all 
benefit  arising  from  its  use  or  employment,  is  the 
only  argument  against  it.  As  a  rule  of  property  it 
is  inherent  in  its  subject  matter,  and  cannot  be  sepa- 
rated from  it.  But  as  a  rule  of  contract,  to  gov- 
ern the  disposition  of  property,  it  would  almost  an- 
nihilate its  utility.  Every  day's  experience  shows- 
how  the  right  of  property  may,  by  contract,  be  in 
one  man,  and  the  benefit  in  another.  How,  by  con- 
tract, various  interests  in  one  principal  may  exist, 
be  diversified,  and  the  right  of  property,  for  a  time, 
be  subservient  to  the  whole.  Separate  the  interests 
of  vessel  and  freight  for  the  time  that  the  parties  to 
the  several  policies  separate  them  by  their  own 
acts,  that  is,  for  the  voyage,  and  it  is  numbly  pre- 
sumed all  the  supposed  repugnancies  of  a  beneficial 
interest  in  one,  and  an  absolute  interest  in  another, 
will  be  reconciled.  Why  is  this  more  difficult  than 
to  imagine  a  legal  interest  in  one  person,  and  the 
beneficial  in  his  cestul  que  trust  1  The  underwriter 
on  the  vessel,  by  his  undertaking  on  the  body  vir- 
tually renounces  a  right  to  the  freight  for  that  voy- 
age ;  because  he  limits  his  responsibility  to  the  ves- 
sel alone.  The  underwriter  on  the  freight  claims- 
not  anything  in  the  body  of  the  vessel,  because  he 
guarantees  only  the  freight.  The  assured  confines 
his  claim  on  each  within  the  limits  of  his  respective 
policy,  who,  by  payment  of  its  amount,  becomes  a 
purchaser  for  a  valuable  consideration,  to  the  ex- 
tent of  the  interest  he  contracted  to  guaranty.  Each 
underwriter  insures  a  separate  interest  for  a  sepa- 
rate premium,  and  a  separate  benefit  of  salvage. 
This  benefit  of  salvage  is  necessarily  circumscribed 
within  the  confines  of  the  subject  insured.  If  it  be 
extended  be.vond  it,  the  underwriter,  on  payment 
of  his  subscription,  becomes,  without  any  consid- 
eration, a  gainer  of  the  excess.  Restrict  him  to  his 
policy,  what  is  the  consequence  ?  As  in  the  valua- 
tion of  the  vessel,  if  it  be  a  valued  policy  (and  the 
principle  is  the  same  if  it  be  an  open  one),  the 
body,  tackle,  apparel  and  furniture  (that  is,  provis- 
ions for  the  voyage),  are  included,  he,  on  abandon- 
ment, receiving  all  that  which  constitutes  the  valu- 
ation .  If,  on  an  abandonment  of  the  f reight,  the 
underwriter  on  that  interest  were  to  receive  all  the 
profits  arising  from  the  freight,  after  payment  of 
charges  on  it  (of  which  wages  will  necessarily  be 
one),  he  acquires  no  more  than  he  has  bought  and 
paid  for.  By  conceding  it  to  him,  he  does  not  de- 
rive a  clear  profit  from  the  capital  or  proj>erty  of 
another.  By  settling  the  amount  of  his  policy,  dis- 
bursing for  the  wages  of  the  seamen,  and  other 
charges  on  the  freight,  he  becomes  the  purchaser 
of  only  a  contingent  surplus.  In  doing  this,  he,  in 
the  consideration  money  advanced,  actually  pays 
for  the  safe  conduct  of  the  interest  of  his  brother 
!  insurer.  Thus  each  of  these  tenants  in  common  (if 
j  the  figure  be  allowable)  derives  title  from  the  same 
i  source,  but  under  different  instruments,  and  takes- 
I  an  interest  only  according  to  his  separate  purchase 
j  money.  This  very  apportionment  of  th<_-  charges  on 
i  the  separate  interests  was  practiced  in  Sharpe  v. 
Gladstone,  and  the  assurer  on  freight  recovered 
1  from  his  assured  only  the  net  balance  of  the  freight, 
received,  after  deducting  the  items  to  which  it  was, 
1  co  nomine  liable. 
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turn  the  facts  of  the  case  into  a  special  verdict. 

Mr.  Hoffman,  for  the  plaintiff.  The  first 
•question  is  as  to  the  true  construction  of  the 
policy.  The  defendant  contends  the  valuation 
is  to  be  thus  interpreted  ;  one  thousand  dollars 
out,  and  one  thousand  home ;  making  in  the 
whole  the  sum  of  two  thousand  dollars  ;  one 
thousand  of  which  was  earned  on  the  arrival 
at  Golfo  Dulce.  We  insist  that  the  homeward 
and  outward  freight  are  valued  by  the  instru- 
ment at  $2,006  each.  The  amount  of  premium 
paid  is  for  $2,000  round.  The  only  case  at  all 


"~~TT— ' 

analogous  to  this,  are  insurances  on  goods  out 
and  home.  In  those  the  valuation  extends  to 
both  voyages.1  The  second  point  will  depend 
on  the  right  to  abandon.  That  was  complete  ; 
for  the  loss  continued  total  not  only  then,  but 
down  to  the  very  time  of  action  brought.  The 
assured,  therefore,  at  the  period  of  entering 
into  his  agreement  with  the  underwriters  on 
the  ship,  had  devested  himself  of  all  his  inter- 
est in  the  several  subjects  he  had  insured. 


1.— This  is  the  foundation  of  what  are  termed  short 
interests.    See  1  Lex.  Mer.  Amen,  345. 


It  is  true  that  in  Thompson  v.  Rowcroft,  Lord 
Ellenborough  denied  the  right  of  the  defendant  to 
•deduct  for  wages ;  but  let  it  be  remembered  that  he 
had  not  paid  them ;  whereas  in  Sharpe  v.  Gladstone 
he  had.  One  circumstance  which,  perhaps,  is  not 
unimportant  in  considering  the  effect  of  an  aband- 
onment of  these  separate  interests,  is,  that  each 
person  claiming  under  it  is  a  claimant  with  notice 
of  the  other's  actual  interest,  or  a  claimant  assent- 
ing to  its  being  granted.  That  a  cession  of  the 
ship,  to  the  underwriter  upon  her,  should  merge 
the  interest  of  the  insurer  on  the  freight,  is,  in 
effect,  to  allow  a  man,  by  his  own  act,  to  avoid  his 
grant ;  and  that  in  favor  of  a  person  connusant  of 
•or  assenting  to  its  being  made- 

It  follows,  also,  that  the  assignee,  or  vendee 
<though  an  insurer  after  payment  of  his  loss,  is  not 
exactly  so),  with  notice,  is  in  a  better  situation  than 
his  assignor.  For  if  freight  only  be  insured,  aband- 
oned, subsequently  earned  and  received  by  the  as- 
sured, he  cannot  retain  against  the  underwriter  of  it; 
yet  the  underwriter  on  the  vessel,  who  acquires  his 
rights  under  the  insured,  can  so  retain,  notwith- 
standing he  is  acknowledged  to  stand  merely  in  the 
place  of  his  assured.  But,  it  is  said ,  that  principle 
applies  only  to  the  right  in  the  property,  and  sub- 
sequent liability  in  virtue  of  it,  but  not  to  his 
contracts  respecting  that  property;  for,  as  Lord 
Ellenborough  observes,  in  M'Carthy  v.  Abel  (5  East, 
293),  "  was  it  ever  heard  of  that  a  contract  should 
run  with  a  chattel.  Put  the  case  of  a  man  purchas- 
ing a  wagon  on  the  road  laden  with  goods,  ne  is  not 
bound  to  carry  the  goods  to  their  journey's  end, 
though  the  carrier,  the  vendor,  who  contracted  so 
to  do,  will  be  liable  on  his  contract."  Granted  that 
a  contract  will  not  run  with  a  chattel,  to  bind  the 
owner  personally,  in  the  hands  of  whomsoever  it 
may  subsequently  come.  But,  suppose  the  vendee 
of  the  wagon  knew  before  his  purchase  that  the 
vendor  had  contracted  to  carry  tor  a  certain  com- 
pensation the  goods  laden  in  it,  that  a  third  person 
nad  paid  to  the  vendor  the  price  of  the  carriage  to 
be  let  into  the  benefit  of  the  contract,  after  which 
the  vendee  takes  possession  of  the  wagon  and  its 
loading,  carries  on  the  goods  and  receives  for  their 
carriage  the  money  due  under  the  contract  trans- 
ferred to  such  third  person,  on  what  principle  of 
law  or  equity  shall  he  not  be  liable  for  money  had 
and  received  to  the  use  of  another,  after  availing 
himself  of  the  contract  of  the  locatio  rei,  for  which, 
not  he,  but  another,  had  paid  the  consideration  ? 
That  executory  contracts  cannot  run  with  a  chat- 
tel is,  from  the  temporary  duration  attributed  by 
law  to  chattel  interests,  most  clear.  But  that  con- 
tracts executing,  for  which  the  chattel  is  pledged, 
such  as  operate  <j«odam  modo  as  leins,  will  be  bind- 
ing on  an  assignee  or  vendee  of  a  chattel,  seems  al- 
most as  clear.  Suppose  the  owner  of  a  wagon  had 
hired  it  for  a  journey,  that  there  was  that  species  of 
bailment  known  in  the  law  as  locatum,  and,  after 
•delivery  to  the  bailee,  the  owner,  whilst  the  wagon 
was  on  its  route,  should  sell  it  with  notice ;  would 
not  the  vendee  take  subject  to  the  charge,  and  the 
bailee,  in  virtue  of  his  possession,  and  the  notice, 
be  entitled  to  retain  and  use  the  wagon  under  the 
contract  with  the  vendor  against  any  claim  of  the 
vendee  ?  When,  indeed,  the  wagon  is  once  in  the 
actual  possession  of  the  vendee,  all  executory  con- 
tracts cease  to  operate  upon  it,  though  the  vendor 
will  remain  personally  liable.  It  is  humbly  con- 
ceived that  the  insurer  of  a  ship  may,  in  order  to 
avoid  the  hardships  acknowledged  to  result  from 
the  doctrine  of  Lenox  v.  United  Insurance  Com- 
pany, be  deemed  to  take  her,  after  an  abandon- 
ment, exactly  as  the  purchaser  of  a  res  locata.  If  we 
suppose  him  to  take,  by  contract,  a  modified  inter- 
est for  that  voyage,  instead  of  taking  the  whole  in- 
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terest,  in  the  first  instance,  in  virtue  of  absolute 
ownership,  the  whole  difficulty  appears  to  cease. 
This  very  separation  of  interests  was  made,  and  no 
one  disputed  its  validity  in  Riley  v.  Delafleld, 
(Johns.  Hep.,  523).  Let  the  policies  for  the  voyage 
be  held,  as  the  contracts  of  sale  in  that  case,  to  pass 
separate  interests  for  the  voyage  only,  and  all  the 
supposed  discordancies  of  insurance  law  upon  this 
subject  will  be  found  immediately  to  harmonize.  It 
maybe  urged  against  the  deductions  above  endeav- 
ored to  be  drawn  from  the  doctrine  of  the  re*  locata, 
that  as  by  the  possession  of  the  vendee  the  lien, 
which  the  bailment  of  the  chattel  had  created  for 
performance  of  the  contract  respecting  it,  would 
be  gone ;  so  by  the  possession  cast  on  the  insurer  in 
consequence  of  the  abandonment,  the  contract  for 
carrying  on  freight  would  be  discharged.  In  ad- 
dition to  the  observation  on  the  performance  of 
that  contract  before  made,  it  may  be  answered, 
that  the  possession  in  the  case  first  put  is  actual ; 
in  the  last,  constructive,  the  captain  being  the  per- 
son in  actual  possession  of  the  vessel,  as  a  general 
agent,  in  whom,  after  abandonment,  the  several  in- 
terests vest  for  the  respective  benefit  of  the  differ- 
ent parties.  It  may  be  added  that  the  possession  of 
the  insurer  is  by  operation  of  law,  and  actus  l-egis 
nemini  facit  irtyuriam.  It  may  also  be  questioned, 
perhaps,  how  far,  under  a  system  in  wbifth  wagers 
are  merely  tolerated,  but  not  favored,  it  may  be 
consonant  to  principle  to  reduce  to  a  gambling  pol- 
icy an  honest  contract  for  lawful  indemnity. 

The  incongruities  arising  from  the  doctrine  of 
freight  being  in  insurance  law,  the  inseparable  in- 
cident to  the  ship,  seem  day  by  day  to  multiply.    In 
M'Carthy  v.  Abel,  to  prevent  the  manifest  injustice 
of  making  the  insurer  on  freight  pay  as  for  a  total 
loss,  and  yet  refuse  him  the  benefit  of  salvage,  an 
abandonment  during  the  existence  of  a  technical 
total  loss  is  defeated,  because  an  actual  total  loss 
did  not  subsequently  take  place.    A  decision  that 
confounds  the  technical  total  loss  in  insurance  law, 
I  with  the  actual  total  in  fact,  and  renders  the  former 
I  dependent  on  the  latter.   The  absurdity  will  be  still 
j  more  glaring,  if  we  suppose  the  owner  of  the  goods 
to  have   abandoned ;  for,  under  the  same  circum- 
I  stances,  the  loss  of  the  goods  under  one  policy  of 
]  insurance  would  have  been  total,  and  under  another 
policy  the  freight  of  the  goods  so  lost  would  have 
I  been  earned.    This  is  the  consequence  of  applying 
the  rule  of  incident  and  principal  at  common  law  to 
distinct  subjects  in  that  of  insurance.    A  hetero- 
geneous mixtxire  of  the  law  of  commerce  and  that 
of  the  land  is  thus  produced;  against  the  evils  of 
which  we  are  gravely  told  the  parties  must  by  their 
contract  provide. 

It  is  to  be  observed,  however,  that  the  case  of 
Livingston  v.  Columbian  Insurance  Company,  so 
far  as  respects  the  right  of  recovery  in  the  assured 
on  freight,  is  opposed  to  that  of  M'Carthy  v.  Abel. 
The  result  of  the  above  reasoning  would  be,  were 
it  correct,  greatlv  to  impeach  the  judgment  in 
Lenox  v.  United  Insurance  Company.  That  case, 
however,  being  by  the  owner  of  the  vessel  against 
the  underwriter  on  her,  may  be  distinguished  from 
one  in  which  the  insurer  on  freight  should  l»e  the 
plaintiff  against  the  insurer  on  the  ship ;  and  upon 
the  principle  that  every  man's  act  or  grant  shall  be 
taken  most  strongly  against  himself,  may  be  up- 
held, though  the  conclusions  above  endeavored  to 
be  drawn  should  be  admitted. 

Where  the  insurance  on  freight  is  by  the  char- 
erer  of  the  ship,  as  his  is  a  mere  usufructuary  in- 
terest in  her  employment  for  the  voyage,  and  not 
in  her  body,  it  will  not  be  effected  by  an  abandon- 
ment of  the  vessel ;  he,  therefore,  on  a  total  loss, 
will,  notwithstanding  her  owner  abandon  to  the  in- 
surer upon  her,  be  entitled  to  recover  under  his 
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They  were  fully  transferred  to  the  various  in- 
surers ;  and,  therefore,  on  the  principle  of  the 
United  Insurance  Company  v.  Lenox,1  those 
on  the  vessel  were  entitled  to  the  freight  earned 
after  the  capture.  In  this  situation,  the  plaint- 
iff, by  a  fair  sale  to  him,  and  by  relinquishing 
one  half  of  his  just  claim,  becomes  a  bonafide 
purchaser  of  the  rights  of  the  underwriters 
18*]  *on  his  vessel.  In  this  capacity,  and  by 
a  power  from  them,  he  receives  the  freight  due 
to  the  then  owners.  He  now  applies  to  the 
defendant  in  his  own  right  for  a  loss  on  a 
policy  to  himself.  The  case  states,  that  the 
proportion  of  freight  to  which  the  defendant 
may  be  entitled  shall  be  deducted  from  the 
amount  of  the  verdict.  It  is  not  meant,  how- 
ever, that  there  shall  be  a  set-off,  for  that  can- 
not be  of  what  arises  after  suit  commenced.  It 
is  introduced  only  to  give  the  court  an  oppor- 
tunity of  deciding  what  pro  rata  freight  the 
defendant  may  be  entitled  to,  and  up  to  what 
time. 

Messrs.  Boyd  and  Pendleton,  contra.  There 
•can  be  no  doubt  that  in  conscience  the  plaint- 
iff is  not  entitled  to  recover.  He  has,  allowing 
Ms  own  interpretation  of  the  contract,  already 
received  the  $2,000  insured.  But  the  policy 
was  for  one  entire  risk  out  and  home,  amount- 
ing to  two  thousand  dollars  in  the  whole.  This 
could  not  be  apportioned.  (Loraine  v.  Tom- 
linson,  Doug.,  585.)  Nor  could  the  premium,2 
which  was  for  one  gross  sum.  This  is  one 
criterion  to  judge  or  the  durability  of  the 
engagement.  As,  therefore,  the  contract  was 
•entire  when  the  abandonment  was  made,  it 
necessarily  transferred  the  outward  freight 
which  had  been  earned.  Instead  of  this,  an 
attempt  is  made  to  confine  it  to  what  was 
acquired  between  the  time  of  sailing  from 
Oolfo  Dulce  and  the  capture,  that  is,  jdst  one 
day's  freight.  But  we  contend  the  assured,  by 
his  agreement  with  the  underwriters  on  the 
ship,  placed  himself  in  his  original  station, 
and,  having  received  the  full  freight,  stands, 
as  respects  the  defendant,  exactly  as  if  the 

1. — See  the  special  verdict  in  this  case,  and  the 
reasons  of  the  counsel,  on  both  sides,  in  the  Court 
of  Errors.  1  Lex.  Mer.  Amer.,  397. 

2.— Whether  a  premium  can  be  apportioned,  de- 
pends on  whether  the  risk  be  at  any  period  suspended 
so  that  the  underwriter  can  say  "  I  am  free,"  and 
upon  the  usage  of  the  trade.  See  Stephenson  v. 
Snow,  3  Burr.,  1537 ;  Long  v.  Allen,  Park.,  390 ;  Ser- 
mon v.  Woodbridge,  Doug.,  781 ;  Meyer  v.  Gregson, 
Park.,  380 ;  Tyrie  v.  Fletcher,  Cowp.,  666. 

policy  the  full  amount  of  freight  payable  by  the 
terms  of  the  charter-party.  Puller  et  al.v.  Stanif  orth, 
11  East,  233.  But  if,  during  the  voyage  for  which 
chartered,  the  captain  has,  in  an  intermediate  voy- 
age, earned  freight  which  the  charterer  would  be 
entitled  to  deduct  from  the  sum  due  under  the 
charter-party,  the  benefit  of  such  deduction  will 
inure  to  the  underwriter.  Ih.  But  whatever  may 
be  the  law  between  the  insurers  on  ship  and  freight, 
after  payment  of  their  respective  losses,  it  is  most 
unequivocally  settled  that  an  insurer  on  freight 
has  not,  in  such  a  case,  any  claim  upon  the  insurer 
of  the  cargo  who  has  received  the  net  proceeds 
after  a  loss  under  the  policy.  Marine  Insurance 
Company  v.  United  Insurance  Company,  0  Johns. 
Rep.,  189.  To  warrant  a  recovery  under  a  policy  on 
freight,  the  right  to  freight  must  have  attached. 
Where  that  is  the  case,  and  the  policy  is  "valued  at 
the  sum  insured,  carried  or  not  carried,"  the  as- 
sured will  be  entitled  to  recover  as  for  a  total  loss, 
though  only  a  part  of  the  cargo  be  on  board  when 
it  happens  (De  Longuemere  v.  Phoenix  Insurance 
Company,  10  Johns.'Rep.,  127);  so  if  the  policy  be 
merely  valued  at  such  a  sum,  and  the  residue  of  the 
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capture  had  never  taken  place.  If  the  assured 
has,  by  the  manner  in  which  he  has  conducted 
his  abandonments,  deprived  us  of  the  freight 
we  have  insured,  he  would  be  liable  to  us^  in 
an  action  against  him,  to  the  amount  of  what 
we  might  pay.  The  court,  therefore,  will  not 
sanction  a  recovery  in  this  action,  merely  to 
give  the  defendant  a  recourse  against  the 
plaintiff  in  another.  In  Thompson  v.  Row- 
croft  (4  East,  34),  under  a  similar  abandon- 
ment of  all  the  interests  insured  after  a  capt- 
ure, it  was  held  that  the  insurer  on  freight 
might,  after  payment  of  a  total  loss  to  the  in- 
sured, recover  from  him  the  amount  of  freight 
which  he  had  received.  It  is  true,  in  this  case 
there  was  an  express  agreement  to  pay  it  over. 
But  that  is  no  more,  as  we  contend,  than  what 
the  law  implies.  For  whatever  is  received 
during  the  voyage  insured,  is,  after  abandon- 
ment, to  be  carried  to  the  credit  of  the  under- 
writer. (2  Emer.,  222.)  As  *to  the  [*19 
principle  of  set-off  relied  on,  it  cannot  be  ap- 
plicable in  the  present  discussion.  The  case 
was  drawn  up  to  submit  all  the  rights  of  the 
parties  to  the  court. 

Mr.  Harison,  in  reply.  In  some  respects  the 
insurance  may  be  considered  as  indivisible. 
Had  a  loss  taken  place  at  an  early  period,  there 
would  have  been  no  return  of  premium.  But 
the  contract  was,  in  effect,  on  two  separate 
voyages,  valued,  during  the  whole  of  each 
voyage,  at  $2,000.  Had  it  been  on  the  cargo, 
and  the  vessel  had  arrived  at  her  outward  port, 
the  return  cargo  would  have  been  substituted 
for  the  former,  and,  in  case  of  loss,  the 
anterior  voyage  would  never  have  been  con- 
sidered. So  here  the  reasoning  is  the  same. 
The  full  amount,  therefore,  is  what  we  have  a 
right  to  claim,  without  affording  to  the  under- 
writer any  title,  by  our  abandonment,  to  what 
has  been  earned  in  the  first  voyage.  "With 
respect  to  the  deductions,  they  can  be  only 
such  as  the  defendant  was  entitled  to  at  the 
time  when,  by  the  abandonment,  they  were 
fixed.  The  general  right  of  the  plaintiff  to  re- 
cover cannot  be  affected  by  what  he  has  re- 
ceived in  auUr  droit ;  as  the  substitute  of  the 
insurer  on  the  vessel.  He  is  a  bona  fide  pur- 
chaser from  them,  and  whether  he  paid  by 
cash,  or  a  release  of  a  debt  due  to  himself,  is 
immaterial.  The  freight  due  to  the  under- 
writers on  the  ship  after  the  capture,  was  not 
that  which  arose  out  of  the  original  contract 

|  cargo,  though  not  on  board,  be  ready  for  shipping. 
I  De  Longuemere  v.  Phoenix  Insurance  Company,  10 
•  Johns.  Rep..  201.    If,  however,  there   be  not  any 
specific  goods  to  be  shipped,  but  they  are  to  be  ob- 
]  tained,  and  there  be  not  any  specific  sum  to  be  paid 
as  freight  whether  the  goods  be  shipped  or  not, 
i  though  the  policy  be  valued,  and  some  goods  be  on 
|  board  when  the  loss  takes  place,  the  policy  will  (in 
i  England)  be  opened,  and  the  assured  recover  only 
for   the   freignt   of   such   as  were  actually  laden 
(Forbes  v.  Aspinal,  13  East,  323):  aliter,  where  there 
is  a  certain  cargo,  the  freight  on  which  would  have 
been  earned  had  not  the  accident  taken  place  ;  for, 
to  prove  the  interest  in  the  freight  iusured,  a  con- 
tract must  be  established  between  the  shipper  and 
the  owner  of  the  vessel,  under  which  the  insured 
would  have  been  entitled  to  freight  had  the  voyage 
not   been   stopped  by  a  peril  insured  against,   lli. 
\  But  see  Stevens  v.  Columbian  Insurance  Company. 
j  post,  43.    If  the  goods  on  which  the  freight  insured 
speciflallv  exist,  there  must  be  an  abandonment  of 
I  the  freight,  though  the  vessel  be  incapable  of  prose- 
I  cuting  the  voyage.  Parmeter  v.  Todhunter,3Camp. 
I  N.  P.,  541. 
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between  the  shipper  and  plaintiff,  but  sprung 
from  a  meritorious  consideration  on  a  new  con- 
tract arising  out  of  the  old  one.  (Curling  v. 
Long,  1  Bos.  &  Pull.,  687.)  If  any  apportion- 
ment is  to  be  made  of  the  freight,  it  must  be 
by  deducting  the  amount  of  what  would  be 
due  for  one  day.  (Luke  v.  Lyde,  2  Burr., 
888.) 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  case  of  a  valued  policy  upon 
freight,  and  the  valuation  becomes  a  very 
material  fact  in  the  consideration  of  the  cause. 
The  plaintiff  was  owner  of  vessel,  cargo,  and 
freight,  and  had  them  all  fully  insured,  and 
the  vessel  being  captured  after  the  return  voy- 
age had  commenced,  he  duly  abandoned  all 
the  subjects  to  their  respective  insurers.  The 
insurance  was  for  two  thousand  dollars  in 
value,  of  freight ;  and  if,  at  the  time  of  the 
total  loss,  there  was  an  inchoate  right  to  a 
freight  to  the  amount  of  the  insurance,  the 
plaintiff  must  be  entitled  to  recover.  This 
principle  was  fully  established  in  the  cases  of 
Montgomery  v.  Eggington  (3  D.  &  E.,  362\ 
and  Thompson  v.  Taylor  (6  D.  &  E.,  478).  In 
the  present  instance  there  was,  when  the  vessel 
2O*]  was  captured,  an  inchoate  *freight  at- 
tached, equal  to  $2,000.  There  was  some 
freight  already  earned  when  the  capture  took 
place,  but  the  amount  of  it  becomes  imma- 
terial, as  the  valuation  in  the  policy  precludes 
inquiry  into  the  value  ;  and  this  valuation  is  to 
be  adhered  to,  if  the  case  be  fair  and  honest 
between  the  parties,  notwithstanding  events  in 
the  course  of  the  voyage  may  render  the  loss 
even  advantageous  to  the  insured.  (Shawe  v. 
Felton,  2  East.,  109.)  It  is  sufficient  if  there 
be  freight  at  risk,  equal  to  the  sum  insured, 
when  the  loss  happens,  and  that  some  freight 
has  been  already  earned  for  the  insured.  If 
we  were  to  sustain  an  inquiry  into  the  value  of 
the  freight,  it  would  be  doing  away  the  effect 
of  the  valued  policy. 

Seven  objections  have  been  stated  against 
the  plaintiff's  right  of  recovery  in  this  case, 
but  it  appears  to  me  that  they  are  capable  of  a 
sufficient  answer. 

The  abandonment  of  the  vessel  took  away 
from  the  insurer  on  the  freight  the  spes  recu- 
perandi,  or  the  chance  of  an  ultimate  recovery 
of  the  subject  ;  because,  as  between  the  insur- 
ers on  the  ship  and  freight,  the  claim  of  the 
insurer  on  the  ship  to  the  freight  must  be  ad- 
mitted to  preponderate;  and  this  seems  to  have 
been  the  opinion  of  Lord  Ellenborough,  in  the 
recent  case  of  Thompson  v.  Howcroft  (4  East, 
34).  The  abandonment  of  the  ship  did  not 
affect  the  plaintiff's  right  to  a  proportion  of 
the  freight  on  the  return  voyage.  This  was  so 
considered  in  the  case  of  Lenox  v.  United  In- 
surance Company,  which  was  finally  deter- 
mined in  the  Court  for  the  Correction  of 
Errors  in  1801  ;  and,  although  the  court  was 
divided  in  that  case,  and  the  majority  of  the 
bench  did  not  concur  in  any  opinion  on  the 
merits  of  the  cause,  we  are  not  now  disposed 
to  question  the  correctness,  and  much  less  the 
authority,  of  that  decision.  It  was  determined 
in  that  case,  that  upon  abandonment .  of  the 
vessel,  the  owner  of  the  freight,  being  also 
owner  of  the  ship,  did  not  thereby  abandon  his 
492 


freight  in  toto,  but  that  he  retained  a  certain 
part  to  be  apportioned  pro  rota  itinerU,  and, 
consequently,  to  be  carried  down  to  the  time 
when  the  loss  happened.  The  insured,  there- 
fore, upon  the  vessel,  as  between  him  and  his 
insurer,  still  retained  his  right  to  a  ratable 
freight,  and  if  he  has  had  the  precaution  to 
have  his  freight  insured,  we  do  not  see  why 
he  may  not  resort  for  indemnity  to  the  in- 
surer upon  the  freight.  As  long  as  vessel  and 
freight  are  regarded  in  pur  law  as  distinct  sub- 
jects of  insurance,  the  inconvenience  that  we 
have  suggested,  which  falls  upon  the  insurer 
on  *freight,  seems  to  be  inevitable.  [*21 
There  is  in  this  case  conflicting  rights,  and 
some  one  must  yield.  The  owner  of  ship  and 
freight  is  authorized  to  insure  each  of  them 
distinctly,  and  the  law  must  have  intended 
that  each  of  the  policies  should  have  a  full 
and  effectual  operation,  according  to  the  es- 
tablished principles  of  insurance.1  It  would 
be  to  maintain  a  paradox  to  contend,  that  by 
an  abandonment  of  the  ship  in  such  a  case  the 
remedy  upon  the  policy  upon  the  freight  was 
forever  gone.  One  contract  cannot  be  des- 
troyed by  the  operation  of  another  contract 
inter  alias.  The  insurer  upon  freight  must, 
therefore,  submit  to  a  total  loss  in  every  such 
case,  with  the  exception  of  the  ratable  freight 
which  does  not  go  with  the  abandonment.2 
The  abandonment  of  the  ship  is  an  act  in 
which  he  has  no  direct  concern,  and  his  con- 
tract with  the  insured  contains  no  control  of 
that  act.  The  loss  of  any  chance  of  recovery 
of  freight  is  a  consequence  incidental  merely 
to  the  abandonment  of  the  ship,  and  arises 
from  meeting  with  the  paramount  claims  of 
the  insurer  on  the  ship  ;  and  he  must  be  left 
to  provide  against  it  by  some  special  contract 
with  the  insured,  as  was  done  in  the  case  of 
Thompsonv.  Rowcroft, 

Another  objection  to  the  recovery  in  this 
case  is,  that  freight,  to  the  amount  of  $2,000, 
had  already,  during  the  course  of  the  same 
voyage,  been  earned  and  received  by  the 
plaintiff.  But  the  present  insurance  was  not 
upon  the  totality  of  freight  for  the  whole  voy- 
age, but  upon  so  much  freight  in  that  voyage 
as  would  amount  to  $2,000.  The  observation, 
therefore,  of  2  Emer.,  222,  does  not  apply, 
when  he  says  that  the  freight  received  by  the 
insured  in  the  course  of  the  circuitous  voyage 
is  received  on  account  of  the  insurer,  if  by 
perils  an  abandonment  becomes  necessary. 
The  author  is  there  speaking  of  insurances 
upon  the  whole  subject  for  an  entire  voyage. 
The  present  case  is  analogous  to  that  cited  in  2 
Valin,  87,  and  2  Emer.,  39,  40,  in  which  one 
caused  an  insurance  to  be  made  to  the  amount 
of  1,000  livres  upon  goods,  on  board  a  vessel 
from  America  to  Marseilles.  The  vessel  sailed 
with  a  cargo  to  the  amount  of  3, 000  livres,  and 
discharged  two  thirds  thereof  at  Cadiz,  leaving 

1. — Ships  and  freight  arc  distinct  subjects ;  and  the 
insured  may.  therefore,  recover  of  the  insurer, 
though  he  has  abandoned  the  vessel,  and  thereby 
passed  to  him  the  whole  subject  matter  which  was 
the  basis  of  the  policy  on  freight.  Livingston  v. 
The  Col.  Ins.  Co.,  3  J.  R.,  49. 

2.— An  abandonment  rightly  made  of  a  vessel  lost 
at  sea,  by  capture,  transfers  as  well  the  spes  recu- 
perandl,  as  the  interest  of  the  assured  in  the  vessel 
lost,  although  the  loss  has  not  been  actually  paid  by 
the  insurer.  Rogers  v.  Hosack's  Ex'rs,  18  Wend., 
319. 
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goods  on  board,  for  the  remainder  of  the  voy- 
-age,  to  the  amount  of  the  insurance.  It  is  the 
opinion  of  these  authors,  and  the  same  is  con- 
firmed by  Pothier,  that  the  policy  was  not 
thereby  reduced  two  thirds  in  value,  but  ope- 
rated still  upon  all  the  cargo  on  board,  to  the 
amount  of  the  1,000  livres.  To  apportion  the 
loss  and  gain  in  this  case,  so  'as  to  make  the 
22*]  gain  of  one  *moiety  of  the  outward 
freight  inure  to  the  insurer,  and  the  loss  of 
one  moiety  of  the  homeward  freight  to  fall 
upon  the  insured,  would  be  an  arbitrary  rule, 
and  would  not  give  the  plaintiff  his  just  in- 
demnity. It  would  be  changing  the  legal 
operation  of  this  contract,  and  making  it  an 
insurance  of  one  moiety  only  of  the  outward, 
and  one  moiety  of  the  homeward  freight,  in- 
stead of  an  insurance  to  the  amount  of  the 
valuation  on  so  much  freight  pending  when 
the  loss  arose.  The  payment  of  the  double 
premium  is  a  pretty  sure  index  to  the  intent  of 
the  parties  that  the  policy  should  attach  on  the 
outward,  or  home  ward  "freight,  according  to 
events.  The  policy  was  to  be  valid  and  opera- 
tive as  long  as  there  was  aliment  to  keep  it 
alive. 

With  respect  to  the  subsequent  contract  be- 
tween the  plaintiff  and  the  insurer  on  the  ves- 
sel, it  appears  to  us  not  to  have  any  influence 
on  the  present  demand.1  It  was  not  a  waiver 
of  the  abandonment,  but  a  fair  repurchase  of 
the  right  of  redemption  of  the  vessel,  for  a 
valuable  consideration,  and  we  think  the  pres- 
ent question  ought  to  be  decided  in  the  same 
manner  as  if  no  such  contract  and  substitu- 
tion had  taken  place.  The  abandonment  had 
been  accepted,  and  the  right  of  property  in  the 
vessel  absolutely  vested  in  the  insurer. 

Our  opinion  accordingly  is,  that  the  plaintiff 
is  entitled  to  recover  as  for  a  total  loss,  subject, 
nevertheless,  to  a  deduction  of  the  small  ratable 
freight,  which  did  not  pass  with  the  abandon- 
ment of  the  ship,  to  be  adjusted  according  to 
the  principle  established  in  the  case  of  Lenox  v. 
The  United  Insurance  Company,  and  such  is 
the  decision  of  the  court. 

LIVINGSTON,  J.,  having  been  concerned, 
.gave  no  opinion. 

Judgment  for  the  plaintiff  for  a  total  loss. 

Cited  in— 1  Johns.,  437 ;  3  Johns.,  54 ;  9  Johns.,  190 ; 
3  Cow.,  219  ;  4  Wend.,  57  ;  14  Wend.,  491 ;  74  N.  Y., 
.261;  10  Hun,  172;  7  How.  (U.  S.),  001;  22  How.  (U. 
S.),  118 ;  4  Mason,  301,  204. 


POST  AND  LA  RUE  v.  NEAFIE. 

Decree  of  Court  of  Chanwry — Sister  State — Ac- 
tion of  Debt  on —  When  it  Lies. 

Debt  will  lie  on  a  decree  of  a  court  of  chancery, 
in  a  sister  State,  if  it  be  simply  for  the  payment  of  a 
.sum  of  money  by  the  defendant,  without  any  acts 
to  be  done  by  the  plaintiff. 

1. — If  the  assured,  after  an  abandonment  of  the 
vessel,  purchase  her  for  his  own  account  and  benefit, 
it  is  a  waiver  of  the  abandonment,  and  he  is  entitled 
to  recover  for  a  partial  loss  only.  Abbot  v.  Sebor, 
3  J.  C.,  39 ;  Saidler  v.  Church,  Id.  And  althoug-h  the 
assured  jrave  due  notice  of  the  time  and  place  of  sale 
to  the  insurer.  Og-den  v.  New  York  Fire  Ins.  Co., 
10  J.  R.,  177 ;  S.  C.,  in  error,  12  J.  R.,  25. 
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And  if  the  decree  be  for  the  payment  of  one  gross 
sum  to  several  persons,  though  their  proportions  be 
previously  specified,  the  action  may  be  joint,  and  is 
the  most  appropriate  form,  ut  semh. 

Citations— Doug:.,  6 ;  3  Bl.  Com.,  154, 158, 159, 160 ;  7 
Wend.,  95;  1  Cai.,  460;  Litt.,  sec.  108;  Cas.  Temp. 
Talbot,  218,  223,  224 ;  3  P.  Wms,,  400,  n.  F.;  4  Bros.  Par. 
Cas.,  287 ;  Cro.  Eliz.,  651 ;  2  P.  Wms.,  621 ;  1  Atk.,  408. 

THIS  was  an  action  of  debt  upon  a  decree 
pronounced  bycthe  Court  of  Chancery  for 
the  State  of  New  Jersey,  where,  by  a  law 
passed  on  the  13th  of  June,  1779,  it  is  thus 
enacted:  "That  when  any  cause  shall  be 
finally  determined  in  the  Court  of  Chancery,2 
the  clerk  of  the  court  shall  enter  together,  in 
order,  the  bill,  answer,  pleadings,  reports, 
decretal  orders,  and  decree,  in  such  cause,  in 
a  book  to  be  kept  for  that  purpose,  which  shall 
be  signed  by  the  Chancellor,  as  of  the  day  on 
which  such  decree  *was  pronounced ;  [*23 
but  such  decree  shall  not  contain  any  recital  of 
the  bill,"  &c. 

"3That  the  decree  of  the  Court  of  Chancery 
shall,  from  the  time  of  its  being  signed,  have 
the  force,  operation  and  effect  of  a  judgment 
at  law  in  the  Supreme  Court  of  this  State, 
from  the  time  of  the  actual  entry  of  such  judg- 
ment." By  a  subsequent  clause,  when  a  de- 
fendant shall  not  comply  with  a  decree  made, 
the  court  may  compel  performance  by  seques- 
tration, fieri  facias,  or  capias  ad  satisfaciendum. 
On  the  trial,  which  was  before  Livingston,  J., 
at  the  New  York  sittings,  in  July,  1803,  these 
appeared  to  be  the  circumstances  of  the  case  : 

The  defendant,  having  an  estate  under 
mortgage  to  the  commissioners  of  the  loan 
office,  sold  it  to  Post,  and  covenanted  to  pay 
off  the  incumbrance.  This  not  being  done, 
the  premises  were  put  up  to  sale  at  public  auc- 
tion by  the  commissioners  from  whom  La  Rue 
purchased  it,  received  a  conveyance,  and 
brought  an  ejectment  against  Post.  He  being 
thus  sued,  instituted  an  action  of  covenant 
against  Neafie,  for  not  exonerating  the  estate  : 
upon  which  Neafie  filed  his  bill,  alleging  a  con- 
federacy to  oppress  and  defraud  him.  When  the 
cause  was  set  down  for  hearing,  the  parties 
came  to  a  compromise,  by  which  they  agreed 
that  Neafie  should,  within  a  fortnight,  repay 
La  Rue  the  amount  of  his  purchase-money, 
with  interest ;  pay  all  the  taxed  costs  in  chan- 
cery, and  in  the  two  suits  between  himself  and 
Post,  and  between  Post  and  La  Rue,  and  also 
all  the  fees  paid,  or  engaged  to  be  paid,  by  Post 
and  La  Rue  to  their  solicitors  and  counsel ; 
that  Neafie's  wife  should  execute  and  acknowl- 
edge the  conveyance  to  Post,  and  La  Rue  and 
his  wife,  execute  to  him  a  release  and  quit- 
claim, in  consequence  of  which  the  two  suits 
at  law  should  be  discontinued  and  the  bill  in 
chancery  dismissed.  Neafie,  however,  not 
complying  with  these  terms,  an  interlocutory 
order  was  made  to  the  same  effect,  referring 
it  to  a  master  to  state  the  several  sums  due, 
and  he,  having  ascertained  their  respective 
amounts,  gave  in  his  report  specifying  the 
quantum  due  to  each  of  the  defendants  in  his 
own  right,  and  the  amount  of  the  whole 
together.  Upon  this  report  the  Chancellor 
founded  his  decree,  thereby  ordering  the  mat- 


2.-Sec.  45. 
3.— Sec.  46. 
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ters  and  things,  contained  in  the  order  and 
report,  to  be  performed  "according  to  the 
tenor  and  true  meaning  thereof,"  and  that 
Neafie  should  pay  the  plaintiffs  the  sum  for 
which  they  now  proceeded.  To  establish  their 
24*]  right  to  recover,  they  gave  *in  evidence 
an  exemplification  of  the  decree  and  proceed- 
ings duly  authenticated,  and  offered  to  prove 
the  seal  and  signatures,  but  they  did  not  show 
that  this  decree  had  been  entered  in  the  book 
prescribed  by  the  45th  section  of  the  Act  of 
June,  1779,  any  further  than  it  appeared  from 
the  certificates  authenticating  the  exemplifica- 
tion, nor  did  they  adduce  any  testimony  to 
evince  the  effect  of  a  judgment  in  the  Supreme 
Court  of  New  Jersey.  Upon  this  the  defend- 
ant moved  for  a  nonsuit,  on  the  following 
ground :  1st.  That  debt  will  not  lie  on  a 
decree  of  a  court  of  equity.  2d.  That  if  in 
any  case  it  can  be  maintained,  it  must  be  on  a 
decree  for  payment  of  a  specific  sum  of  money 
alone,  without  any  act  to  be  done  by  the  other 
side.  3d.  That  if  such  an  action  can  be  sup- 
ported, where  any  acts  are  to  be  performed  by 
the  other  side,  all  such  acts  must,  for  the  ends 
of  justice,  be  considered  as  conditions  preced- 
ent. 4th.  That  the  present  plaintiffs,  from 
their  own  showing,  could  not  join,  the  sum 
for  which  the  action  was  brought  being  an 
aggregate  of  several  parts  due  in  different 
rights.  The  judge*  having  overruled  these 
objections,  charged  for  the  plaintiffs,  in  favor 
of  whom  a  verdict  was  rendered,  to  set  aside 
which  the  defendant  applied,  on  the  same  rea- 
sons as  those  urged,  for  a  nonsuit. 

Mr.  Hopkins,  for  the  defendant.  On  the 
first  point  it  may,  perhaps,  be  sufficient  to  re- 
mark, that  no  example  is  to  be  found  in  the 
history  of  the  law  of  any  such  action  being 
maintained.  I  assume  it,  therefore,  as  a  posi- 
tion, that  none  has  ever  been  brought.  If  so, 
then  I  shall  think  the  remark  of  Lord  Coke 
may  well  be  applied,  "  that  if  an  act  never  has 
been  done,  it  is  a  reason  why  it  never  should 
be  done."  This,  it  is  true,  is  a  proposition 
susceptible  of  some  qualification.  For,  if  a 
new  injury  or  case  should  arise,  some  special 
action  should  never  be  wanting.  The  dictum, 
therefore,  must  be  applied  only  to  cases  which 
have  happened.  Now,  then,  is  this  anew  case? 
If  not,  it  would  long  since  have  been  resorted 
to  as  a  means  to  obviate  the  objection  against 
the  Court  of  Chancery,  that  it  was  so  feeble 
that  it  could  not  enforce  its  own  decrees.  The 
want,  then,  of  an  example  is  enough  to  show  it 
could  not  be  done  ;  for  it  has  always  been 
convenient  and  desirable  that  such  a  precedure 
should  have  been  adopted.  But  that  it  could 
not,  seems  to  have  been  strongly  intimated  by 
this  court  in  the  case  of  Phelps  v.  Bryant, 
where  in  an  action  on  a  decree  made  in  Con- 
necticut, the  bench  asked  the  counsel  if  a  bill 
in  chancery  was  not  the  proper  remedy  ?  And 
though  the  decision  turned  on  the  question, 
25*]  *it  is  certainly  in  favor  of  our  position. 
As,  however,  there  is  no  express  determina- 
tion on  the  matter,  we  may  be  allowed  to 
investigate  it  on  principle,  and  see  how  far 
such  an  action  can  be  warranted.  Against  it 
there  seems  a  reason  that  is  incontrovertible, 
arising  from  the  nature  of  the  court  and  sys- 
tem of  our  law.  The  rule  of  precedure  in  the 
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latter  in  secundum  legem  etcon«uetudinum  terrce; 
that  of  the  former  secundum  cequum  et  bonum. 
The  principles,  therefore,  on  which  a  decree 
may  be  founded,  are  not  such  as  would  author- 
ize a  judgment,  and  consequently,  a  decree 
cannot  raise  any  presumption  of  a  legal  de- 
mand. Nay,  the  very  reason  for  going  into 
equity  is  that  the  party  is  remediless  at  law. 
The  decree  does  not  alter  the  nature  of  the 
claim.  It  still  remains  a  mere  equity,  and  a 
mere  equity  is  not  a  ground  of  action.  (Litt., 
sec.  832;  2  Wils.,  86.)1  It  only  shows  there 
was  an  original  equity,  authorizing  a  recur- 
rence to  chancery,  in  which  court  the  decree 
ought  to  be  enforced.  But  allowing  the  suit 
to  be  maintainable,  it  ought  to  be  only  for  pay- 
ment of  a  specific  sum,  without  any  acts  to 
be  done  by  the  plaintiff.  Otherwise,  where  a 
sum  is  ordered  to  be  paid  to  one  party,  and  he 
decree  to  do  certain  things,  he  may  resort  to  a 
court  of  common  law  for  the  money,  produce 
his  decree  without  ever  showing  performance, 
and  insure  a  recovery.  If,  however,  the  court 
should  think  such  a  suit  as  the  present  may  be 
brought,  though  the  decree  contain  acts  to  be 
done  by  the  plaintiff,  then  it  is  presumed  such 
acts  ought,  in  the  particular  case,  to  be  deemed 
conditions  precedent,  though  strictly  and 
technically  speaking  they  may  be  independent. 
This  is  necessary,  because  the  court  cannot 
annex  any  conditions  to  the  decree.  For  the 
equitable  considerations  on  which  it  was 
founded,  cannot  be  exercised  by  a  court  of 
law.  The  case  affords  no  evidence  that  the 
plaintiffs  had  performed  the  acts  by  them  to 
be  done. 

LIVINGSTON  J.  I  tried  the  cause,  and  re- 
fused to  nonsuit  the  plaintiffs  because  there 
was  a  decree  ordering  only  the  payment  of  a 
sum  of  money. 

Mr.  Hopkins.  I  shall  show  that  the  de- 
cree notices  other  papers  and  proceedings,  or- 
dering various  acts.  The  interlocutory  order 
and  report  contain  reciprocal  acts  to  be  done, 
and  the  decree  refers  to  them.  The  manner 
in  which  it  is  drawn  up,  omitting  those  things, 
does  not  make  them  the  less  a  part  of  the  de- 
cree, and  in  enforcing  it  they  ought  to  be  re- 
garded. They  should,  then,  have  been  aver- 
red. The  mere  averment  that  the  money  is 
*due  and  owing  is  not  sufficient.  Be-  [*2O 
sides,  the  decree,  as  it  is  called,  is  not  a  final 
one.  It  does  not  appear  it  was  entered  in  the 
book  required  by  law.  It  leaves  the  matter 
again  to  be  litigated.  A  cross  bill  must  be  filed 
to  get  at  the  defendant's  rights.  Therefore, 
allowing  an  action  to  be  maintainable  on  a  de- 
cree, it  cannot  be  so  on  this,  which  is  not  final. 
This  will  be  more  evident  if  we  consider  there 
are  acts  prescribed  to  be  done  by  the  defend- 
ant. You  cannot  split  the  decree  and  sue  for 
a  part ;  go  for  the  money  and  not  for  the  acts. 
By  this  mode  we  may  be  sued  for  the  debt  at 
law,  and  called  on  for  performance  in  chan- 

1.— Preston  v.  Christmas.  In  which  it  was  decided, 
that  as  an  equity  of  redemption  was  a  legal  nonen- 
tity, it  could  not  be  pleaded  by  way  of  accord  and 
satisfaction  in  debt  on  a  bond.  But,  crucere,  how 
this  case  will  stand  with  the  decision  in  Walters  et  al. 
v.  Stewart  (1  Caines'  Cas.  in  Err.,  47),  and  Thorpe  v. 
Thorpe  (ILd.  Raym.,  662),  that  a  release  of  an  equity 
of  redemption  is  a  j?ood  consideration  for  an  as- 
sumpsit  at  law. 
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eery.     This  would  be  multiplying  suits  in  con- 1 
tradiction    to    all    rule.     Another    argument 
against  the  plaintiffs  is,  that  the  money  is  due 
in  different  rights ;  a  portion  to  Post,  and  a 
portion  to  La  Rue. 

Mr.  D.  B.  Ogden,  contra.  It  is  a  universal, 
principle  that  debt  can  be  maintained  on  any 
judgment  of  a  court  of  record.  Therefore,  I 
shall  establish  that  a  court  of  chancery  is  such 
a  court.  Doct.  &  Stud.,  19,  in  enumerating 
the  courts  of  record,  mentions  chancery  as  one. 
So  3.  Bl.  Com.,  24,  defines  a  court  of  record  to 
be  "  a  court  where  the  judicial  acts  and  pro- 
ceedings are  enrolled  in  parchment  for  a  per- 
petual memorial  and  testimony."  If,  from 
principle,  it  can  be  evinced  that  this  action 
will  lie,  it  is  not  necessary  to  show  a  prece- 
dent. But  even  the  test  required  is  not  want- 
ing. In  7  Went.  Plead.,  95,  a  declaration  on  a 
decree  in  chancery  will  be  found. 

It  is  declared  (Har.  Ch.  Prac.,  636,  428  of 
the  8th  edition  by  Parker)  that  a  decree  is  of 
the  same  force  and  effect  as  a  judgment.1  So 
Martin  v.  Martin  (1  Ves.,  214  ;  Mason  v.  Witt- 
iam#,.2  Salk.,  507).  Allowing  the  Court  of 
Chancery  in  England  not  to  be  a  court  of  re- 
cord, that  of  New  Jersey  is,  by  the  express 
words  of  the  statute,  referred  to  in  the  case. 
But  whether  it  be  so  or  not,  is  immaterial  to 
the  question.  It  is  settled  that  judgments  in 
other  States  are  no  more  than  foreign  judg- 
ments. (See  Hitchcock  &  Mtch  v.  Aicken,  1 
CainesRep.,  460.)  By  the  common  law,  no 
court  out  of  England  is  a  court  of  record.  For  i 
in  actions  on  judgments  in  a  court  of  record  j 
the  plaintiff  must  declare  prout  patet  per  re- 
cordum;  the  trial  is  by  inspection,  and  the 
record  conclusive.  But  in  an  action  founded 
on  a  judgment  of  a  foreign  court,  the  declara- 
tion need  not  be  in  that  form,  the  cause  is  tried  ; 
as  other  issues,  and  the  judgment  only  prima 
facie  evidence  of  the  debt.  The  difference  be- 
tween actions  on  domestic  and  those  on  for- 
eign judgments  is  still  more  evident,  when  we 
consider  that  on  the  first  debt  alone  can  be 
maintained  ;  on  the  latter  assumpsit  will  lie. 
27*]  Then,  as  the  ^present  is  a  foreign  judg- 
ment, on  which  indebitatm  azsumpsit  may  be 
brought,  and  as  wherever  that  action  can  be 
supported  debt  may  be  resorted  to,  this  suit  is 
properly  instituted,  not  on  the  judgment  eo 
nomine,  but  on  the  debt  created  by  that  judg- 
ment. For  the  law  implies  a  promise  by  every 
man  to  satisfy  whatever  the  law  of  the  land 
orders  him  to  pay.  Still  more  so  when  the 
party  against  whom  it  is  given  is  the  very  per- 
son at  whose  suit  it  is  pronounced.  Whether 
the  decree  be  final  or  not,  is  a  question  for  the 
court  in  New  Jersey.  This,  the  Chancellor  of 
that  State  has  determined,  by  affording  his 
signature  in  conformity  to  the  act  referred  to 
in  the  case.  The  point,  then,  is  settled  by  a 
court  of  competent  and  exclusive  jurisdiction  ; 
therefore  not  examinable  here.  By  this  the 
sum  due  is  joint.  It  is  said,  and  truly  said, 
by  the  defendant,  that  the  suit  must  be  on  the 
final  decree.  By  this  it  is  made  a  gross  debt, 
of  which  the  plaintiffs  are  tenants  in  common. 
The  interlocutory  order  merely  settles  the 
several  interests  of  the  joint  proprietor.  If  the 

1.— As  to  personal  estate. 
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defendant  has  a  right  to  demand  certain  acts 
from  the  plaintiff,  he  has  a  remedy  for  non- 
compliance.  Therefore,  as  the  suit  is  on  the 
debt  arising  from  an  implied  promise,  of  which 
the  judgment  is  only  evidence  ;  as  by  the  de- 
cree a  joint  demand  is  created,  and  the  defend- 
ant may  have  redress  at  law  for  non-perform- 
ance on  our  side,  the  action  is  well  brought. 

Mr.  Hopkins,  in  reply.  Though  it  be  a  set- 
tled rule  that  debt  will  lie  on  the  judgment  of 
a  court  of  record,  the  position  is  true  only  with 
relation  to  such  courts  as  were  so  when  the 
principle  was  adopted.  We  must,  then,  con- 
sider what  was  the  nature  of  those  courts  and 
the  proceedings  in  them.  If  any  should  now 
be  erected  into  courts  of  record,  which  do  not 
correspond  with  those  previous  to  the  rule,  the 
principle  will  not  apply.  This  brings  me  back  to- 
what  I  set  out  with,  that  a  mere  equity,  the  sub- 
ject of  a  decree,  is  not  a  ground  of  action  at  law. 
The  quotation  from  Har.  Ch.  Prac.  means  no 
more  than  that  in  settling  incumbrances  on 
property,  chancery  will  consider  a  decree  as  giv- 
ing a  lien  equal  to  that  of  a  judgment  at  law.  Nor 
does  the  precedent  cited  make  against  my  posi- 
tion: The  English  chancery  has  two  courts. 
That  of  equity  and  the  petty  bag.  The  latter 
proceeds  according  to  common  law,  and  the 
pleadings  in  Wentworth  might  have  been  on 
a  decree  rendered  there.  The  final  decree,  as 
it  is  termed,  cannot  make  that  a  joint  interest 
which  at  law  is  separate. 

SPENCER,  /.  The  counsel  for  the  defend- 
ant has  argued  :  1.  That  this  was  not  a  final 
decree,  but  a  mere  interlocutory  order  in  its- 
nature,  *the  performance  of  which  might  [*2S- 
be  compelled  by  process  of  contempt  there,  but 
which  this  court  cannot  perceive  to  be  a  judg- 
ment in  the  cause.  2.  That  the  agreement  oa 
which  the  order  was  made,  was  out  of  the  or- 
dinary course  of  the  powers  of  solicitors,  and 
no  authority  appearing  for  making  it;  as  the 
defendant  denied  that  it  was  made  by  his  au- 
thority or  permission.  3.  That  it  now  appears 
by  the  documents  produced  that  the  sums  de- 
clared for  by  the  plaintiffs,  if  due  at  all,  are 
not  due  to  them  jointly,  but  that  a  part  is  de- 
creed to  one  of  the  plaintiffs,  and  a  part  to  the 
other  separately,  and  for  causes  and  considera- 
tions which  have  no  connection  with  each 
other,  and  for  which,  therefore,  they  cannot 
join.  4.  That  if,  in  any  case,  this  court  could 
sustain  an  action  upon  a  decree  of  a  court  of 
equity,  it  could  only  be  on  a  decree  for  a  spe- 
cific sum  of  money  merely,  and  not  upon 
a  decree  enjoining  mutual  and  specific  per- 
formances like  the  present ;  or,  if  an  action 
were  to  be  sustained  on  a  decree  ordering 
mutual  performances  like  the  present,  then, 
to  effect  the  ends  of  justice,  the  court  must 
consider  all  things  which  the  plaintiffs  are  to- 
perform  as  conditions  precedent,  and,  of  course, 
that  the  plaintiffs  must  show  the  performance 
of  them  on  the  trial.  That  no  action  at  com- 
mon law  will  at  all  lie  to  enforce  a  decree  of  a 
court  of  equity. 

The  first  objection  is  unfounded  in  fact. 
The  clerk  of  the  Court  of  Chancery  has  certi- 
fied the  decree  as  signed  by  the  Chancellor, 
and  remaing  of  record  in  the  office  of  the  clerk. 
It  purports  to  be  a  final  determination  of  the 
cause,  and  we  are  to  intend  that  it  has  been 
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duly  entered  agreeably  to  the  regulations  of 
the  act. 

As  to  the  second  objection,  it  merits  little 
consideration.  Solicitors  of  the  Court  of  Chan- 
cery, as  well  as  attorneys  in  courts  of  law,  are 
not  only  responsible  to  their  clients  for  betray- 
ing their  trusts,  but  they  are  amenable  to  their 
respective  courts  in  a  summary  way.  If  this 
had  been  an  action  depending  in  a  court  of 
common  law  in  New  Jersey,  and  the  attorney 
had  confessed  a  sum  of  money  due  to  the  ad- 
verse party,  it  could  never  become  a  matter  of 
inquiry  in  a  suit  on  the  judgment  whether  the 
attorney  had  acted  by  authority.  If,  in  this 
case,  the  defendants  solicitor  was  unauthorized 
to  enter  into  the  agreement  on  which  the  de- 
cree was  ultimately  founded,  it  was  examin- 
able  only  in  the  court  having  original  jurisdic- 
tion. It  is  to  be  intended  that  the  solicitor 
Acted  by  the  direction  of  his  client,  and  for 
Jiis  benefit. 

29*]  *With  respect  to  the  third  and  fourth 
•exceptions,  it  does  appear,  by  an  interlocutory 
order  in  the  cause,  that  the  present  defendant 
was  decreed  to  pay  several  sums  of  money  to 
La  Rue  solely,  and  other  sums  of  money  for 
costs,  to  Post  and  La  Rue  ;  but  the  final  decree, 
which  is  the  basis  of  this  action,  adjudges  and 
decrees  all  the  moneys  to  be  paid  by  the  pres- 
ent defendant  to  the  present  plaintiffs  without 
any  act  to  be  done  on  their  part ;  and  thus  it 
turns  out  to  be  a  decree  for  a  specific  sum  of 
money,  independent  of  any  condition  or  prece- 
dent act  to  be  done  by  the  present  plaintiffs. 
It  follows  that  there  were  no  acts  to  be  averred 
•or  proved  by  the  plaintiffs  to  entitle  them  to 
call  on  the  defendant  to  perform  this  decree. 

The  last  objection,  that  no  action  at  com- 
mon law  will  at  all  lie  to  enforce  a  decree  of  a 
•court  of  equity,  remains  to  be  considered. 

This  point  has  never  been  judicially  decided  ; 
or  if  it  has,  neither  the  counsel  nor  the  court 
have  been  able  to  find  such  decision.  The 
silence  of  our  books  on  the  subject,  is  by  no 
means  conclusive  that  an  action  at  common 
law  is  not  sustainable  on  a  decree  for  the  pay- 
ment of  a  specific  sum  of  money,  as  the  present 
is.  Principles  established  in  analogous  cases 
must,  therefore,  be  resorted  to,  to  test  the 
question.  It  has  been  said  that  a  court  of 
chancery  is  not  a  court  of  record.  This  is 
undoubtedly  correct,  technically  speaking. 
But  whether  it  be  or  be  not  a  court  of  record, 
by  no  means  decides  the  question  that  a  suit 
may  not  be  founded  on  its  final  decree.  In 
Walker  v.  Witter  (Doug.,  6)  Lord  Mansfield 
says,  "'the  difficulty  in  the  case  had  arisen  from 
not  fixing  accurately  what  a  court  of  record  is 
in  the  eye  of  the  law  ;  that  description  is  con- 
fined properly  to  certain  courts  in  England, 
and  their  judgments  cannot  be  controverted  ; 
foreign  courts,  and  courts  in  England,  not  of 
record,  have  not  that  privilege.  Yet,  under 
that  limitation,  actions  can  be  brought  on  the 
judgments  of  courts  not  of  record  by  the  mu- 
nicipal laws  of  the  country  in  which  the  action 
is  instituted.  The  case  cited  establishes  that 
where  indebitatus  aummpsit  can  be  maintained 
debt  will  lie  ;  and  that  assumpsit,  as  well  as 
debt,  can  be  maintained  on  a  foreign  judg- 
ment; and  I  agree  with  Sir  William  Black- 
stone,  that  it  is  implied  by  the  fundamental 
constitution  of  government  that  every  person 
.496 


is  bound,  and  hath  virtually  agreed  to  pay, 
such  particular  sums  of  money,  as  are  charged 
on  him  by  the  sentence,  or  assessed  l>\  the  in- 
terpretation of  the  law.  Whatever,  therefore, 
*the  laws  order  any  one  to  pay,  that  [*3O 
becomes  instantly  a  debt,  which  he  ham  be- 
forehand contracted  to  discharge.  (3  Bl.  Com. , 
160.)  Upon  the  same  principle  an  action  of 
debt  can  be  maintained  fora  forfeiture  imposed 
by  by-laws  and  the  ordinances  of  a  corpora- 
tion. The  same  reason  applies  to  suits  on  penal 
statutes.  In  7  Went.,  95,  is  a  precedent  of  a 
declaration  in  debt  in  a  court  of  common  law 
for  a  sum  of  money  decreed  by  the  Lord 
Chancellor  to  be  due  to  the  plaintiff,  and  it  is 
attributed  to  Mr.  Tidd.  This  is  not  a  high 
authority ;  because  bad  declarations  may  be 
drawn  by  eminent  counsel ;  but  Mr.  Went- 
worth's  system  is  deservedly  in  high  repu- 
tation. 

I  should  incline  not  to  maintain  an  action  at 
law  on  a  decree  of  a  court  of  chancery  of 
another  State,  if  by  the  decree  mutual  acts 
were  to  be  performed,  unless  the  party  suing 
averred  and  proved  a  performance  of  all  the 
acts  incumbent  on  him  to  perform;  because, 
to  sustain  the  suit  without  requiring  such  aver- 
ments and  proof,  would  be  administering 
justice  in  a  very  partial  manner.  Viewing  the 
decree  in  this  cause  to  be  for  the  payment  of  a 
specific  sum  of  money,  unconnected  with  any 
condition,  I  can  see  no  valid  objection  to  sus- 
taining the  suit,  and  more  especially  as  in  the 
State  of  New  Jersey  it  had  all  the  effect  of  a 
judgment  of  the  Supreme  Court  there.  In 
nay  opinion  the  defendant  can  take  nothing  by 
his  motion.  It  may  be  said  that,  agreeably  to 
the  case  of  Hitchcock  &  Fitch  v.  Aicken,  de- 
cided in  this  court,  the  defendant  might  have 
impeached  the  justice  of  this  decree,  m  which 
case  this  court  would  have  to  exercise  a  chan- 
cery jurisdiction.  Suffice  it  to  say,  that  this 
objection  does  not  exist  in  the  present  case, 
and  that  in  suits  here,  on  foreign  judgments, 
the  same  difficulties  might  present  themselves, 
of  an  examination  into  the  local  laws  of  a 
country,  with  whose  jurisprudence  we  might 
be  unacquainted.  The  case  I  have  last  cited 
does  not  warrant  the  conclusion,  that  where 
parties  have  had  a  trial  in  the  court  of  a  sister 
State  on  the  merits  of  a  cause,  that  in  a  suit 
here,  on  such  judgments,  the  original  ground 
of  action  may  be  gone  into,  and  I  cannot  assent 
to  the  position  that  in  such  cases  the  justice  of 
a  judgment  can  be  impeached. 

LIVINGSTON,  J.  The  objections  taken  on 
the  trial  were,  on  the  argument  here,  substan- 
tially reduced  to  the  following: 

1.  That  an  action  of  debt  will  not  lie  on  the 
decree  of  a  court  of  equity,  or,  at  any  rate, 
only  in  cases  where  a  specified  sum  of  money 
is  decreed  to  be  paid,  and  nothing  more  is 
ordered  to  be  done  by  either  party. 

*2.  That  this  is  not  a  final  decree,  but  [*3 1 
only  an  interlocutory  order  ;  and, 

8.  That  the  plaintiffs  had  no  joint  cause  of 
action. 

The  two  last  objections  will  be  first  dis- 
posed of. 

On  what  pretense  can  this  be  called  an  in- 
terlocutory order  ?  It  has  every  property  of 
one  that  would  be  deemed  final  in  our  own 
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Court  of  Chancery.  It  directs  how  the  costs 
•of  suits  are  to  be  paid,  and  reserves  nothing 
for  further  decision.  It  is  also  signed  by  the 
Chancellor,  and,  as  it  is  but  decent  to  presume 
that  he  understood  his  duty,  we  must  conclude 
it  is  signed,  as  directed  by  the  laws  of  his 
State,  after  having  been  properly  entered  in  a 
book  by  the  clerk  for  that  purpose. 

As  little  weight  is  there  in  the  objection 
which  is  made  to  the  right  of  the  plaintiffs 
joining  in  this  action.  How  the  sum  decreed 
to  be  paid  is  to  be  divided,  is  a  matter  between 
themselves,  but  that  they  have  a  right  to  join 
in  its  recovery  will  be  evident  from  a  moment's 
attention  to  the  decree.  It  directs  the  com- 
plainant, who  is  defendant  here,  to  pay  both 
of  the  defendants,  Post  and  La  Rue,  who  are 
the  present  plaintiffs,  the  several  sums  for 
which  they  now  sue.  Nor  does  it  appear  from 
the  final  decree  that  this  is  due  to  them  in 
distinct  rights,  or  in  different  proportions  ;  and 
if  that  may  be  inferred  from  any  previous 
proceeding  in  the  cause,  we  are  not  bound  to 
look  into  it.  The  Chancellor  undoubtedly  had 
a  right  to  decree  the  money  to  be  paid  to  them 
jointly,  and  having  done  so,  they  could  have 
no  other  than  a  joint  execution,  nor  could 
they  have  brought  separate  suits  for  it.  The 
form  of  action,  therefore,  is  not  only  right, 
but  it  is  the  only  one  which  could  have  been 
adopted. ' 

But  if  both  these  difficulties  are  surmount- 
ed, debt,  it  is  said,  will  not  lie  on  the  decree  of 
a  court  of  equity.  In  examining  this  point.  I 
shall  take  it  for  granted,  as  is  truly  the  case, 
that  this  decree  is  for  the  payment  of  money 
only.  A  mere  equity,  it  is  alleged,  is  no  ground 
of  relief  at  common  law,  and  that  the  objects 
of  equitable  and  legal  jurisdiction,  being  so 
very  different,  it  is  impossible  the  former  can 
be  enforced  by  the  tribunals  of  the  latter. 
This  may  be  correct  in  the  first  instance  ;  butt 
.after  the  original  ground  of  complaint  has 
been  litigated  and  determined  in  chancery, 
why  should  not  its  decree,  or  judgment,  if  for 
the  payment  of  money,  be  the  ground  of  an 
.action  at  law,  as  well  as  the  judgment  of  any 
other  court?  That  we  have  no  precedent  of 
this  kind  is  easily  accounted  for.  Decrees  in 
32*]  equity  *are  more  generally  for  the  per- 
formance of  certain  acts,  to  which  common 
law  courts  cannot  compel  obedience,  and  there- 
fore the  successful  party  can,  in  such  cases, 
obtain  execution  only  out  of  the  same  court.2 
Even  actions  on  foreign  judgments  are  not 
very  common  ;  because  executions  are  gener- 
ally issued  out  of  the  courts  in  which  they  are 
rendered  against  the  property  or  person  of  the 
party,  or  proceedings  are  had  against  the  bail. 
No  case  can  be  produced  in  which  it  has  been 
decided  that  a  court  of  law  will  not  sustain  a 
suit  of  this  kind.  That  these  courts  have 
been  unwilling  to  lend  their  aid  to  enforce  the 

1.— Of  the  parties  to  the  action,  those  who  are 
united  in  interest,  must  be  joined  as  plaintiffs  or 
defendants.  Code,  sec.  99. 

2.— The  distinctions  between  actions  at  law  and 
suits  in  equity,  and  the  forms  of  all  such  actions 
and  suits  heretofore  existing:  are  abolished.  Code 
of  Civil  Procedure,  sec.  02.  Although  the  Code  has 
abolished  the  distinction  between  legal  and  equitable 
remedies,  it  has  not  changed  the  inherent  difference 
between  legal  and  equitable  relief.  Fritz  v.  Hep- 
burn et  al.,  5  How.,  188 ;  McMaster  et  ol,,  v.  Booth, 
4  How.,  427  ;  Hill  v.  McCarthy,  3  Code  Rep.,  49. 
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performance  of  decrees  in  equity  may  be  con- 
ceded ;  but  such  jealous  conduct  neither  proves 
their  want  of  right  or  power,  nor  is  it  deserv- 
ing of  imitation.  And  yet,  with  all  this 
hostility,  for  it  deserves  no  better  name, 
towards  a  domestic  tribunal,  the  British  courts 
received  as  binding  and  conclusive  the  sen- 
tences of  foreign  admiralties,  the  judges 
whereof  were  governed  by  no  settled  or  known 
rules,  but  by  instructions  of  their  respective 
sovereigns,  which  fluctuated  according  to  the 
exigencies  of  the  times,  or  the  temper  and 
views  of  those  in  power.  They  regarded  these 
sentences  as  not  only  binding  the  property  and 
securing  the  vendee,  which  was  right,  but  as 
deciding,  in  the  last  resort,  questions  arising 
between  third  parties,  who  were  no  parties  to 
the  suit,  and  whether  the  same  had  been  litigat- 
ed or  not  in  the  admiralty.  If  this  be  law  in 
Great  Britain,  as  it  certainly  is,  her  courts  of 
common  law  would  hardly  say,  without  being 
very  inconsistent,  if  the  question  were  fairly 
to  arise,  that  they  would  not  regard,  at  least  as 
primi  facie  evidence  of  a  debt,  a  decree  of  the 
Lord  Chancellor  for  the  payment  of  money, 
when  both  parties  had  been  heard  before  him, 
and  no  complaint  was  made  of  his  decision. 
Lord  Kaims,  in  his  Principles  of  Equity,  in 
speaking  of  suits  which  may  be  sustained  on 
foreign  decrees,  makes  no  distinction  between 
chancery  and  common  law  judgments,  nor  is 
any  distinction  to  be  found  in  the  Constitution 
of  the  United  States.  Debt  usually  lies  for  a 
sum  due  -by  certain  and  express  agreement, 
where  the  quantum  is  fixed  and  specific,  and 
does  not  depend  upon  subsequent  liquidation. 
(3  Bl.  Com.,  154,  158.)  Now,  as  every  man  is 
bound  to  pay  whatever  is  assessed  on"  him  by 
the  interpretation  or  sentence  of  law,  such 
sum  when  ordered  to  be  paid  instantly  becomes 
a  debt,  and  the  party  has  a  right  to  institute  a 
second  action  to  recover  it.  (Ib.,  159.)  If 
even  an  amercement  in  a  court  leet  or  court 
baron,  which  are  among  the  lowest  order  of 
courts,  create  a  debt  for  which  this  action  will 
lie,  *it  would  be  extraordinary  indeed,  [*33 
if  the  sentence  of  the  highest  court  in  a  State 
did  not  raise  an  equal  obligation,  or  sanction  a 
remedy  of  the  same  kind.  An  obligee  who 
has  lost  his  bond  may  be  driven  into  chancery 
to  establish  his  demand,  but  when  that  court 
has  decreed  the  obligor  to  pay  the  amount  due, 
why  should  the  complainant  be  put  to  the 
trouble  of  going  a  second  time  through  a 
court  of  equity,  in  another  State,  to  recover  it? 
What  is  he  to  do  if,  as  may  well  happen,  there 
be  no  court  of  that  kind  in  the  State  where  his 
debtor  may  happen  to  be,  or  why  should  not  a 
court  of  law  pay  as  much  respect  to  such  a 
decision,  which  has  liquidated  and  adjusted 
the  demand,  as  to  the  judgment  of  any  other 
court,  without  regard  to  the  intermediate 
modes  of  proceeding.  The  one  as  well  as  the 
other  furnishes  abundant  and  equal  evidence 
that  the  sum  demanded  is  due,  and  ascertained, 
which  is  all  that  we  want  to  know.  I  doubt 
whether  it  was  ever  before  heard  that  the 
foreign  tribunal,  which  is  applied  to  for  redress, 
must  inquire  into  the  nature  of  the  jurisdiction, 
or  the  manner  of  proceeding  of  the  court 
whose  judgment  it  is  thus  called  on  to  support.3 

3.— Debt  lies  on  a  judgment  fairly  and  regularly 
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Shall  we  refuse  to  sustain  an  action  on  a 
French  judgment  because  the  modes  of  pro- 
ceeding in  France  conform  to  the  civil  law  ;  or 
of  a  court  in  Holland,  because  its  judicial 
forms  may  vary  from  our  own?  If  the  sum  be 
adjusted  by  a  court  of  competent  jurisdiction, 
and  before  which  both  the  parties  have  been 
heard,  it  is  sufficient.  Beyond  this  our  inquiries 
ought  not  to  extend.  I  lay  no  stress  on  the 
statute  of  New  Jersey,  which  renders  a  decree 
in  chancery  of  equal  effect  with  a  judgment  of 
its  Supreme  Court ;  because,  for  the  purpose 
of  this  action,  we  are  not  bound  to  take  notice 
of  the  manner  of  proceeding  in  a  foreign  court 
of  equity,  even  admitting,  which  we  do  not 
know  judicially,  that  they  are  the  same  as 
with  us  ;  it  is  enough  that  it  has  settled  what 
is  due  from  the  one  to  the  other  of  the  parties 
litigant.  But  if  I  had  the  smallest  doubt  of 
the  propriety  of  this  suit,  this  statute  would 
remove  it ;  for  if  it  mean  anything  it  must  be 
that  in  future  there  shall  be  no  difference  in 
any  respect  between  a  common  law  judgment 
and  a  decree  in  equity.  The  difficulty  which 
may  occur,  if  it  should  be  necessary  on  a  trial 
to  open  a  decree,  with  me  creates  no  embar- 
rassment. Why  anticipate  that  a  defendant 
will  in  any  case  be  able  to  satisfy  us  that  a 
foreign  sentence  or  judgment  ought  to  be 
opened?  Notwithstanding  our  decision,  in 
Hitchcock  and  Fitch  v.  Aicken,  it  will  hardly  be 
34*]  considered  as  a  matter  of  course  *to  go 
into  an  examination  of  the  original  ground  of 
controversy.  When  a  decree  is  opened  on  the 
principles  of  this  case,  it  will  be  time  enough 
to  determine  whether  the  party  can  proceed 
at  law,  or  shall  be  nonsuited.  This  is  a  case 
after  verdict,  and  no  attempt  being  made,  at 
the  trial,  to  impeach  the  verity  or  justice  of 
the  decree,  why  shall  we  now  presume,  and 
that  without  any  suggestion  on  the  defendant's 
part  that  it  was  in  his  power  to  have  done  it? 
It  will  be  expected  that  we  take  notice  of 
another  objection,  which  is,  that  something 
else  besides  the  payment  of  money  is  contained 
in  the  decree.  Were  that  the  case,  it  would 
only  give  rise  to  a  question  how  far  the  plaint- 
iffs should  aver  performance  of  the  matters 
directed  to  be  done  by  them  ?  For  with  such 
averment  the  action  might  still  be  sustained. 
But  it  so  happens  that  the  final  decree,  on 
which  this  action  is  brought,  does  not  order  a 
single  thing  to  be  done  except  the  payment  of 
the  two  sums  of  money  which  constitute  this 
debt.  The  Chancellor,  therefore,  must  have 
been  satisfied  that  everything  he  had  previous- 
ly directed  the  present  plaintiffs  to  do  was 
performed.  But,  if  we  look  into  the  antece- 
dent interlocutory  orders,  which  very  unneces- 
sarily make  part  of  the  case,  and  with  which 
we  have  no  business  (for  we  are  not  sitting 
here  as  a  court  of  appeal  or  review),  we  shall 
find  that  all  the  matters  of  any  consequence 
there  directed  to  be  performed  are  enjoined  on 
the  complainant  himself,  who  is  the  defendant 
here.  He  is  to  pay  the  costs  of  a  suit  by  Post 

obtained  in  another  State,  before  a  court  having1 
jurisdiction  of  the  subject,  and  of  the  person  of  the 
defendant ;  such  a  judgment  since  the  decision  of 
the  Supreme  Court  of  the  United  States,  in  Mills  v. 
Duryea  (7  Cranch  Rep.,  481),  being  regarded  not  as 
primafacte  evidence  merely,  but  conclusive  evi- 
dence of  a  debt  of  record  (Andrews  v.  Montgomery, 
19  J.  R.,  162);  and  the  proper  plea  in  such  action  of 
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in  the  Common  Pleas  of  Bergen.  Also  the 
costs  of  an  ejectment  brought  by  La  Rue 
against  Post,  together  with  the  fees  paid  by 
Post  and  La  Rue,  to  their  solicitor  and  coun- 
sel. His  wife  is  also  to  execute  and  acknow  1- 
edge  a  deed  given  by  him  to  Post ;  La  Rue  and 
his  wife  are  then  ordered  (the  performance  of 
which  is  of  no  consequence  to  Neafie)  to'  exe- 
cute a  certain  deed  to  Post.  From  this  view 
of  the  interlocutory  order  it  is  evident  that  as 
the  non-performance  of  any  one  of  these 
things  must  either  proceed  from  his  own 
neglect  or  be  no  detriment  to  the  defendant,  it 
would  be  idle  to  insist  on  an  averment  that 
they  were  performed,  or  to  consider  these 
directions  as  a  bar  to  the  present  suit. 

My  opinion,  therefore,  is,  that  the  postea  be 
delivered  to  the  plaintiffs,  and  that  the  defendant 
take  nothing  by  his  motion. 

TOMPKINS,  J.  I  concur  in  the  antecedent 
opinions,  and  peculiarly  so  in  the  present  case, 
as  I  consider  this,  so  far  as  it  regards  the 
plaintiffs,  a  decree  for  the  payment  of  money 
only. 

•KENT,  Ch.  J.  The  judgment  of  the  [*35- 
court  is  according  to  the  opinions  delivered,, 
but  I  dissent  from  them.  In  the  examination, 
however,  of  this  case,  I  shall  confine  myself  to 
a  single  objection  made  to  this  suit ;  which  is, 
that  an  action  of  debt  at  law  will  not  lie  to  en- 
force a  decree  in  chancery.  This  objection 
appears  to  me  to  be  insurmountable  and 
decisive.  It  will  readily  be  admitted  that  there 
are  various  kinds  of  decrees  in  chancery  which 
cannot  be  the  ground  of  a  suit  at  law.  Such, 
for  instance,  as  decrees  for  specific  perform- 
ance, or  those  which  contain  multifarious 
matter,  or  involve  facts  and  conditions  to  be 
performed  by  each  party.  But  the  present 
case  is  supposed  to  be  free  from  any  such, 
difficulty,  as  it  appears  to  be  a  final  decree  for 
the  payment  of  a  sum  of  money,  without  any 
condition  or  qualification  annexed.  The  pres- 
ent objection,  however,  does  not  depend 
upon  the  nature  of  the  decree  in  the  given 
case,  but  it  rests  on  an  established  rule  that  a 
court  of  law  will  not  recognize  a  decree  in 
chancery  as  the  ground  of  a  suit,  or  of  a  plea. 
No  instance  has  been  shown  of  such  an  action, 
and  the  universal  silence  in  the  books  affords 
a  strong  presumption  that  the  action  will  not 
lie.  (Litt.,  sec.  108.)  But  there  is  stronger 
evidence  of  the  law  than  that  which  results 
from  the  want  of  a  precedent.  It  is  the  set- 
tled doctrine  that  a  decree  in  chancery  is  equal 
to  a  judgment  at  law,  and  executors  and  ad- 
ministrators are  bound  equally  to  regard  it  in 
the  distribution  of  assets,  yet  it  is  very  clear 
that  they  cannot  plead  it,  or  give  it  in  evidence 
in  a  suit  of  law.  (Jones  v.  Bradxhaw,  cited  in 
Gas.  temp.  Talb.,  223,  224.)  Why  this  is  so, 
says  Lord  Talbot,  I  do  not  say  ;  but  it  is  cer- 
tain that  so  it  has  been  uniformly  held,  and 
the  consequence  is,  really,  that  the  decrees  of 

debt  isnwZ  Mel  record,  lb.,  contra.  Hitchcock  v. 
Fitch,  1  Caines  R.,  461 ;  Hubbell  v.  Cowdrey,  5  J.  R., 
132 ;  Taylor  v.  Bryden,  8  J.  R.,  173 ;  and  Pawlings  v. 
Bird's  Exrs.,  13  J.  R.,  192,  which,  so  far  as  they  con- 
tradict the  principles  of  the  case  of  Mills  v.  Duryea 
are  overruled.  See,  also,  Borden  v.  Fitch,  15  J.  R., 
121 ;  Shamway  v.  Stilman,  6  Wend.,  447. 
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the  Court  of  Chancery  are  considered  as  noth- 
ing ;  but  the  opinion  of  that  court,  as  he  con- 
tinues to  observe,  has  been  different ;  and 
chancery  will,  by  injunction  or 'otherwise,  up- 
hold and  give  efficacy  to  its  decrees,  as  being 
of  equal  obligation  with  judgments  at  law.  (3 
P.  Wms.,  400,  n.  F  ;  Morris  v.  The  Bank  of 
England,  Cas.  temp.  Talb.,  218;  4  Bro.  Parl. 
Cas.,  287.) 

The  steady  resistance  which  the  Court  of 
Chancery  met  with  from  the  courts  of  law  dur- 
ing the  growth  and  progressive  enlargement  of 
its  jurisdiction  is  probably  one  cause  of  the 
rule  which  is  here  mentioned.  The  Earl  of 
Nottingham,  in  the  case  of  Colston  v.  Gardner 
(2Ch.  Cas.,  43),  complained  that  the  judges  of 
the  common  law  were  severe,  and  unwilling 
to  support  or  assist  the  proceedings  of  chan- 
cery ;  and  he  refers  to  some  of  their  ' '  desper- 
ate "  resolutions,  of  which  many  may  be  found 
36*]  in  the  reigns  of  Elizabeth  *and  James. 
(Brograve  v.  Watts,  Cro.  Eliz.,  651,  and  others). 
If  a  decree  cannot  be  pleaded  to  a  suit  at  law, 
it  follows  that  it  will  not  support  such  a  suit ; 
for  it  would  be  an  act  of  inconsistency  in  the 
courts  to  take  cognizance  of  it  in  the  one  case 
and  not  in  the  other.  A  court  of  chancery, 
on  its  equity  side,  is  not,  strictly  speaking,  a 
court  of  record.  (4  Inst.,  ch.  8.)  Its  jurisdic- 
tion and  proceedings  were  originally  consid- 
ered as  being  confined  to  cases  resting  entirely 
in  equity  and  good  conscience,  and  where  the 
party  was  without  remedy  at  law.  Its  decrees 
were  considered  as  operating  only  in  personam 
and  that  they  did  not  bind  the  lands  or  chat- 
tels. Until  very  recently  this  was  with  us  the 
regular  and  direct  operation  of  the  decree, 
notwithstanding  the  remedy  by  sequestration 
had  been  so  long  established,  and  the  lands 
were  affected  only  by  proceeding  to  sequestra- 
tion, as  for  a  contempt.  (Bligh  v.  Darnley,  2 
P.  Wms.,  621.) 

The  reason  why  the  courts  of  law  would  not 
take  cognizance  of  decrees  is,  therefore,  to  be 
deduced  from  the  history  and  peculiar  juris- 
diction of  the  Court  of  Chancery ;  and  al- 
though the  reason  of  the  rule  may  not  now  be 
applicable  to  some  of  its  decrees,  yet  we  are 
not  at  liberty  at  this  day  to  set  aside  the  rule. 
We  are  bound  to  declare  the  law  as  it  has  been 
handed  to  us,  and  the  symmetry  of  our  sys- 
tem of  jurisprudence  will  be  best  preserved  by 
resisting  innovation.  The  plaintiffs  are  not 
without  remedy  in  the  present  case,  since  our 
Court  of  Chancery  is  the  proper  tribunal  for 
them  to  resort  to  ;  and  for  this  we  have  an 
authority  in  Morgan's  case,  in  the  time  of  Lord 
Hardwicke  (1  Atk. ,  408).  In  that  case  a  Welsh 
court  of  equity  had  decreed  payment  of  a  leg- 
acy, and  the  defendant,  to  avoid  execution  of 
that  decree,  fled  into  England.  A  bill  was 
filed  before  Lord  Hardwicke,  stating  the  pro- 
ceedings and  decree  in  Wales,  and  the  flight 
of  the  defendant,  and  the  Chancellor  sustained 
the  bill  after  demurrer,  holding  that  an  origi- 
nal independent  decree  might  be  had  in  that 
court  for  the  legacy. 

But  if  a  suit  at  law  will  not  lie  upon  a  decree 
of  our  own  Court  of  Chancery,  the  objection 
applies  with  much  greater  force  to  the  decree 
in  the  present  case.  For,  after  the  decision  in 
Hitchcock  and  Fitch  v.  Aicken  (1  Caines'  Rep. , 
460),  November  Term,  1803,  we  are  not  to  con- 
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sider  a  decree  in  New  Jersey  as  of  absolute 
obligation,  but  only  prima  facie  evidence  of 
such  an  equitable  demand,  which  presumption 
the  defendant  may  be  permitted  to  rebut,  and 
on  certain  grounds  to  open  the  merits  of  the 
controversy.  To  sustain  a  suit  on  such  a 
*decree  may,  therefore,  involve  this  [*37 
court  in  the  discussion  of  a  wide  field  of 
equitable  jurisdiction,  and  in  the  exercise  of 
which  its  powers  might  be  found  to  be  wholly 
inadequate.  This  difficulty  would  of  itself  be 
sufficient  to  bar  the  present  action  ;  for  it 
would  not  be  fit  and  proper  that  this  court 
should  assume  cognizance  of  a  cause,  if  it  be 
not  competent  to  meet  the  questions  that  may 
arise  upon  the  merits,  and  afford  the  requisite 
relief. 

But  it  is  said,  that  by  an  act  of  the  Legisla- 
ture of  New  Jersey,  a  decree  in  chancery  has 
the  force,  operation  and  effect  of  a  judgment 
at  law,  and  is  to  be  enforced  by  sequestration, 
fi.  fa.  and  ca.  sa.  This  fact,  however,  cannot 
make  any  alteration  in  the  case,  and  that  for 
several  reasons.  It  does  not  obviate  the  diffi- 
culty arising  from  the  last  objection  I  have 
taken  ;  for  foreign  judgments  and  decrees  are 
equally  examinable  here.  Nor  did  the  act 
probably  intend  anything  more  than  to  make 
decrees  a  lien  upon  the  property,  in  like  man- 
ner and  effect  as  judgments.  It  did  not  mean 
to  confound  the  jurisdiction  of  courts  of  law 
and  equity,  nor  interfere  with  the  rules  by 
which  they  were  respectively  governed.  But 
whatever  might  be  its  intention  and  effect 
there,  that  statute  has  no  operation  upon  the 
established  principles  of  our  own  jurispru- 
dence. ' 

For  these  reasons  I  am  of  opinion  that  the 
present  action  is  not  maintainable. 

THOMPSON,  /.     I  concur  in  the  last  opinion, 
j  on  the  ground  of  our  decision  in  Hitchcock   & 
|  Fitch  v.  Aicken.     Were  it  not  for  the  princi- 
|  pies  of  that  case,  I  should  be  rather  inclined  to 
j  think  an  action  would  lie  on  a  decree  where 
j  nothing  but  a  simple  debt  was  to  be  paid. 
But  as  the  determination  cited  places  the  judg- 
ments in  sister  States  on  the  same  footing  as 
foreign  judgments,  it  would  allow  of  opening 
the  decree  and  showing  the  consideration  on 
which  it  was  pronounced.     This  might  lead  us 
to  equitable  discussions  ;  for,  if  the  decree  is 
to  be  opened  at  all,  I  know  not  where  we  are 
to  stop.     There  is  no  point  or  rule  to  direct  or 
I  govern.     A  court  of  law,  therefore,  might  not 
be  competent  to  give  the  due  relief.     For  this 
reason,  I  think  the  defendant  ought  to  take 
the  effect  of  his  motion.9 

Judgment  for  the  plaintiff. 

Cited  in-6  Cow..  496 ;  3  Hill,  559 ;  23  How.  Pr.,  509 ; 
14  Abb.  Pr.,  450 ;  1  Bradf .,  4 :  16  How.  (U.  S.),  .80 ; 
Hemp.,  197. 

1.— In  the  Circuit  Court  of  the  United  States,  for 
the  District  of  Connecticut,  an  action  was  brought 
on  a  decree  or  the  equity  side  of  the  Superior  Court 
of  that  State,  for  the  payment  of  money.  On  de- 
murrer to  the  declaration.  Chase,  J.,  ruled  that  an 
action  at  law  would  not  lie  upon  the  decree.  Stover 
v.  Hinkley.  But  Lord  Ellenborough  has  decided, 
that  on  a  decree  of  a  foreign  court  of  chancery, 
directing  the  payment  of  a  sum  certain,  omumpmc 
might  be  maintained;  aliter,  when  the  amount  is 
not  ascertained.  Sadler  v.  Robins,  1  Camp.,  253. 

2. — A  suit  cannot  be  maintained  here  on  a  judg- 
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38*]  *THE  SHIP  NANCY,  MURRAY, 
Owner, 

v. 
FITZPATRICK. 

1.  Mayor's  Court  of  New  York  City — General 
Jurisdiction.  2.  Misrecital — Title  of  Statute. 
3.  Law  Aut/wrieinff  Arrest  of  Ships — Prac- 
tice under. 

The  Mayor's  Court  of  the  city  of  New  York  is  a 
court  of  general  jurisdiction,  and  therefore  it  is  not 
requisite  to  allege  that  the  cause  of  action  arose 
within  the  limits  of  the  City  and  County  of  New 
York. 

A  misrecital  of  the  title  of  a  statute  in  a  part  which 
does  not  alter  the  sense,  when  its  date  is  truly  set 
forth,  cannot  be  shown  as  error,  or,  after  verdict, 
alleged  in  arrest  of  judgment. 

If,  under  the  law  authorizing  the  arrest  of 
ships,  the  residence  of  the  owner  be  put  in  issue, 
and  found  against  him,  it  cannot  be  urged  for  error 
that  the  declaration  did  not  aver  the  owner  to  be  a 
non-resident. 

Under  the  same  act  a  plaintiff  may  recover  beyond 
the  amount  of  his  bills  annexed  to  his  declaration, 
if  the  sum  be  within  the  damages  laid,  and  costs 
may  also  be  recovered. 

The  judgment  against  a  vessel  proceeded  against 
under  the  above  law,  is,  "  that  she  remain  liable," 
&c.,  and  whether  she  is  to  be  sold  or  not,  is  for  the 
court  below. 

A  person  claiming  to  be  the  owner  may  come  in 
and  plead  an  attachment  against  his  vessel,  without 
entering  an  appearance,  or  filing  bail ;  and  a  ver- 
dict, on  an  issue  to  his  plea,  and  judgment  thereon 
is  good. 

Citations— 1  Ld. Raym., 77;  Hardw., 324 ;  Cro. Eliz., 
236;  1  Cro.  Car.,  136,  822;  2  Bulst.,  47,  48;  2  Mod.,  99; 
1  Ld.  Raym.,  382;  Plowd.,  79,  84;  Styles,  241. 

IN  error  from  the  Mayor's  Court,  on  an  at- 
tachment by  the  now  defendant  against 
the  ship  Nancy,  under  the  Act  of  the  10th  of 
August,  1798,  "authorizing  the  arrest  of  ships 
or  vessels,  for  debts  contracted  by  the  master, 
owner,  or  consignee,  for  and  on  account  of 
such  ships  or  vessels,  in  this  State." 

The  declaration  contained  two  counts  against 
the  vessel  in  actual  custody  of  the  sheriff  of 
the  City  and  County  of  New  York,  alleging  in 
the  first,  the  work  and  materials  furnished  to 
amount  to  $96.36,  and  in  the  second  to  $9.48, 
and  in  both,  that  they  were  so  afforded  at  the 
request  of  her  captain,  who  promised  to  pay 
what  they  were  reasonably  worth,  with  the 
common  averment,  and  notice,  &c.,  annexing 
bills  which  contained  an  account  of  the  de- 
mand. To  this  Murray  came  in  and  pleaded  : 
1.  The  general  issue  as  to  the  promises.  3d. 
That  the  ship  was  not  owned  by  a  non-resi- 
dent, but  by  himself.  On  these  pleas  separate 
issues  were  taken,  and  a  verdict  being  found 
for  the  plaintiff  on  each,  assessing  the  dam- 
ages with  interest,  and  giving  costs,  judgment 

ment  obtained  in  a  justice's  court  in  a  sister  State, 
unless  the  statute  organizing  such  court  be  shown ; 
if,  on  the  statute  being  proved,  it  appear  that  the 
subject  matter  of  the  suit  was  within  the  jurisdic- 
tion of  the  court,  and  that  the  proceedings  were  had 
in  conformity  to  the  statute,  the  judgment  will  be 
entitled  to  full  faith  and  credit.  Thomas  v.  Robin- 
son, 3  Wend.,  267. 

No  action  lies  upon  a  judgment  obtained  in 
another  State  against  a  person  resident  in  this  State, 
in  an  action  commenced  by  the  service  on  the  de- 
fendant, while  in  this  State,  a  rule  to  show  cause ; 
such  service  being  void  as  well  on  general  princi- 
ples as  by  the  statute  (sess.  22,  ch.  3),  although  the 
rule  to  show  cause  was  in  the  nature  of  a  scire  facias 
to  charge  the  defendant  tie  foonf*  proprlis,  grounded 
on  a  judgment  obtained  against  him,  in  a  represent- 
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was  entered  "  that  the  said  ship  or  vessel  called 
the  Nancy,  remain  liable  to  the  said  John 
Fitzpatrick,  for  his  damages,  &c.,  and  also  for 
forty -five  dollars  and  eighty-seven  cents,  being, 
&c.,  which  damages  in  the  whole,"  &c.  The 
plaintiff  now  assigned  for  error :  1st.  That 
the  verdicts  against  the  ship  were  rendered 
upon  issues  taken  to  the  pleas  of  John  Mur- 
ray, who  was  no  party  to  the  record,  neither 
appearance  nor  bail  having  been  entered  or 
filed  for  him.  2d.  That  by  the  common  law 
and  custom  of  this  State,  no  such  action  could 
be  maintained.  3d.  That  the  declaration  did 
not  show  the  materials,  &c.,  to  have  been  fur- 
nished within  the  jurisdiction  of  the  Mayor's 
Court.  4th.  That  the  act  was  misrecited  in 
using  the  plural  number  "masters,  owners 
and  consignees,"  instead  of  the  singular  ;  there 
being  no  such  act  as  that  set  forth.  5th.  That 
the  declaration  did  not  aver  the  ship, 
at  the  time  when  the  materials,  &c. ,  were  af- 
forded, was  owned  by  a  non-resident.  6th. 
That  the  jury  had  assessed  damages  beyond 
the  amount  of  the  account  annexed  to  the  dec- 
laration. 7th.  That  the  judgment  was  futile 
and  nugatory,  on  which  no  execution  could 
issue,  and  gave  the  plaintiff  below  no  other 
remedy  than  he  had  before.  8th.  That  costs 
were  given  against  the  vessel  for  which  she 
was  not  liable. 

*Mr.  Hopkins,  for  the  plaintiff  in  err-  [*39 
or.  It  is  in  vain  to  attempt  to  support  a  judg- 
ment, which  is  in  itself  incongruous  and  ut- 
terly senseless.  The  act  cannot  be  carried  into 
execution  by  any  mode  of  proceedings  in  ex- 
istence ;  at  least  not  by  such  as  are  now  before 
the  court.  On  the  point  of  costs  it  is  silent, 
none,  therefore  can  be  recovered.  For  the 
statute  giving  costs,  gives  them  onlv  where 
damages  were  recoverable  before.  ( Wilkinson 
v.  Abbott,  Cowp.,  367.)  The  third  error  is,  it 
is  conceived,  fatal.  In  all  suits  in  inferior 
courts  the  cause  of  action  ought  to  be  shown 
to  arise  within  its  jurisdiction.  (Trevor  v. 
Wall,  ID.  &  E.,  151.) 

SPENCER,  J.  That  is  in  cases  where  the 
court  has  a  limited  jurisdiction  as  to  territory. 

Mr.  Hopkins.  If,  however,  this  be  other- 
wise, there  is  no  such  statute  as  that  stated. 
It  may  not  perhaps  be  necessary  to  recite  a 
public  act,  but  when  attempted,  it  must  be 
faithfully  done.  (Mitts  v.  WiUcins.  3  Salk., 
331;  Vander  Plunken  v.  Griffin,  Cro.  Eliz., 
236;  1  Com.  Dig.,  tit.  Action  on  Statute,  1.) 
These  authorities  may  be  thought  applicable 
to  proceedings  on  indictments,  and  other  crim- 
inal matters  ;  but  the  same  principle  is  found 

ative  capacity.  Fenton  v.  Garlich,  8  J.  R.,  194.  An 
action  cannot  be  sustained  on  a  judgment  in  another 
State,  recovered  in  an  action  commenced  by  an  at- 
tachment of  goods  without  any  personal  summons 
or  actual  notice  to  the  defendant.  Kilburn  v. 
Woodworth,  5  J.  R.,  37.  And  the  principle  is  the 
same  where  the  defendant  is  sued  here,  as  bail  in 
an  action  commenced  in  another  State.  Robertson  v. 
Executors  of  Ward,  8  J.  H.,  86;  Pawling  v.  Bird's 
Executors,  13  J.  R.,  192 ;  Andrews  v.  Montgomery, 
19  J.  R.,  162. 

No  action  can  be  brought  upon  a  judgment  ren- 
dered in  any  court  of  this  State,  except  a  court  of  a 
justice  of  the  peace,  between  the  same  parties  with- 
out leave  of  the  court,  for  good  cause  shown,  on 
notice  to  the  adverse  party.  Code. 
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in  actions  on  assumpsit.  (Mann  v.  Green, 
Cowp.,  474.)  The  non-residence  of  the  owner 
ought  to  have  been  averred,  as  it  is  of  the  es- 
sence of  the  action.  The  law  makes  this  the 
gist  of  the  suit,  and  it  is  upon  %his  only  that 
the  statute  can  be  enforced.  (Com.  Dig.,  tit. 
Pleader,  ch.  76.)  The  amount  of  the  damages 
ought  to  be  confined  to  that  stated  by  the  bills. 
It  is  for  this  purpose  that  the  act  requires  the 
accounts  proceeded  for  to  be  annexed  to  the 
declaration.  This  was  meant  to  control  the 
damages  laid ;  there  is  manifest  error,  there- 
fore, in  giving  more  than  are  claimed.  If  it 
has  been  intended  to  cover,  by  the  excess,  the 
interest  due,  it  is  still  within  the  reason  ad- 
vanced. The  bills  do  not  demand  it,  and  the 
present  case  is,  by  the  statute,  made  essential- 
ly to  differ  from  those  in  which  the  damages 
laid  are  considered  as  the  sum  claimed.  It 
may  be  urged  that  the  verdict  has  cured  some 
of  the  faults,  and,  therefore,  they  cannot  now 
be  relied  on  for  error.  The  rule  is  this,  when 
the  right  or  title  is  set  forth  defectively,  a  ver- 
dict will  cure  it ;  but  when  a  defective  right 
or  title  is  stated,  no  verdict  will  cure  it.  That 
is,  a  verdict  will  cure  form,  but  not  substance. 
(Rushton  v.  Aspinall,  Doug.,  679.)  Time  and 
place  may  thus  be  aided,  but  not  matter. 
(Butts  case,  Co.  Litt.,  303,  bk.  7  Rep.,  25,  a.) 
As,  therefore,  the  non-residence  is  not. averred, 
and  the  jurisdiction  not  shown,  the  judgment 
must  be  reversed. 

Mr.  Radcliff,  contra.  The  proceedings  in 
this  case  are  under  a  special  act,  creating  a 
mode  contrary  to  the  common  law,  and  adopt- 
4O*]  *ing  a  remedy  in  the  nature  of  admi- 
ralty jurisdiction.  They  are,  therefore,  to  be 
construed  with  the  same  liberality  as  that 
court  is  accustomed  to  use.  The  words  of  the 
statute  are  to  the  same  effect.  In  the  3d  sec- 
tion, the  principle  of  that  form  is  adopted. 
All  persons  having  demands  are  authorized  to 
join  in  one  declaration,  the  form  of  which  is 
prescribed.  They  are  to  "briefly  set  forth 
their  demands,  allege  the  work  to  be  done  at 
the  request  of  the  owner,  master  or  consignee, 
as  the  case  really  is,  averring  demand  and  re- 
fusal, and  annexing  the  accounts."  The  act 
excludes  the  necessity  of  stating  either  non- 
residence,  or  that  the  cause  of  action  arose 
within  the  jurisdiction.  But  there  is  another 
answer  to  these  objections.  The  law  requires 
that,  previous  to  granting  the  attachment,  an 
affidavit  be  made  stating  the  fact  of  non-resi- 
dence, and  that  the  materials,  &c.,  were  fur- 
nished where  the  vessel  then  is.  The  pre- 
sumption, then,  must  be  that  these  circum- 
stances have  already  been  shown  in  that  part 
of  the  proceedings  where  it  was  requisite  they 
should  appear.  Besides,  the  now  plaintiff  has 
put  these  facts  in  issue  ;  a  verdict  could  not 
have  been  obtained  without  their  being  sub- 
stantiated, and  the  finding  of  the  jury  is,  of 
course,  conclusive  that  they  were  proved.  I 
may  add,  on  the  point  of  jurisdiction,  that  it 
has  been  decided  our  courts  of  common  pleas 
have  general  jurisdiction  in  all  transitory 
causes.  The  English  decisions  are  to  the  same 
effect.  As  to  the  misrecital  it  is  mere  surplus- 
age. That  the  assessment  of  damages  is  be- 
yond the  value  of  the  accounts  annexed  can 
never  be  ruled  an  error ;  because  the  dam- 
ages laid  in  the  declaration  are  beyond  those 
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recovered.  With  as  little  reason  can  the  judg- 
ment be  impeached  on  account  of  the  costs  al- 
lowed. The  act  under  which  the  suit  below 
was  instituted,  authorizes  a  reference  accord- 
ing to  the  act  for  the  ' '  amendment  of  the  law  " 
(1  Rev.  Laws,  346),  and  by  that  costs  are  given. 
It  may  be  added  that  our  ' '  Act  to  reduce  cer- 
tain laws  concerning  costs  into  one  statute " 
(1  Rev.  Laws,  528)  was  passed  after  that  au- 
thorizing the  arrest  of  ships,  and  that  it  gives 
costs  wherever  damages  are  recovered.  Be- 
sides the  very  act  in  question  (sec.  4)  gives 
costs  against  the  vessel  when  liberated,  on  the 
claimant's  entering  into  bonds  to  pay  the 
money  for  which  she  may  be  attached.  The 
suit  below  rests  on  positive  statute,  not  the 
common  law.  Therefore  its  form,  antl  the 
judgment  rendered,  are  to  be  conformable  to 
the  act.  It  is  ordained  that  the  judgment 
shall  be  that  the  vessel  remain  liable.  The 
court  below  can  only  affirm  the  rights  of  the 
plaintiff  there,  and  order  the  vessel  to  remain 
liable  to  them.  If  *the  debt  be  satis-  [*4 1 
fied,  the  attachment  will  be  superseded,  and 
the  ship  discharged. 

LIVINGSTON,  J.,  delivered  the  opinion  of 
the  court : 

The  first  error  assigned,  or  at  least  relied  on, 
is,  that  it  is  not  alleged  in  the  declaration  that 
the  work  was  done,  or  the  materials  found, 
within  the  jurisdiction  of  the  court  below. 

The  Mayor's  Court  of  the  City  of  New  York 
may  hold  plea  of  actions  arising  in  any  part 
of  the  State,  as  well  without,  as  within  the 
limits  of  the  city.  It  is  not  necessary,  there- 
fore, to  state  that  the  cause  of  them  arose 
within  its  jurisdiction  to  give  it  cognizance, 
any  more  than  if  the  suit  had  been  depending 
in  this  court. 

2.  The  second  error  is,  that  the  title  of  the 
act  is  misrecited.  The  words  "  masters  and 
owners  "  are  in  the  plural,  whereas  in  the  act 
they  are  in  the  singular  number. 

There  is  some  confusion,  if  not  jargon,  in 
the  English  books  on  this  point.  In  some  au- 
thorities we  are  told  that  as  the  title  is  no  part 
of  a  statute,  its  misrecital  is  not  fatal,  but  only 
surplusage.  (Chance  v.  Adams,  1  Ld.  Raym., 
77  ;  Attorney-General  v.  Hutchinson  &  Pocock, 
Hardw.,  324.)  In  others  it  is  laid  down  that  a 
public  statute  need  not  be  recited  in  pleading, 
but  if  a  party  undertake  to  do  so  and  misrecite 
it,  the  misrecital  is  fatal.  ( Vander  Plunken  v. 
Griffith,  Cro.  Eliz.,  236.)  From  other  cases  (1 
Cro.  Car.,  136.  522)  we  find  the  misrecital  of  a 
statute  in  a  material  point  only  is  fatal.  (Say  & 
Seal  v.  Stevens,  Cro.  Car.,  136;  Goodwin  v. 
West,  lb.,  522;  Cretwick  v.  Rookesby,  2  Bulst., 
47,  48;  Grossman  v.  ChurchU,  2  Mod.,  99.) 
From  other  decisions,  again,  it  would  appear 
that  if  a  party,  in  pleading  or  declaring  on  a 
public  statute,  conclude  contra  formam  statuti 
pradicti,  a  misrecital  is  not  fatal  ;  for,  as  it  was 
not  necessary  to  recite  the  statute,  the  judge, 
although  it  be  misrecited,  will  take  notice  of 
the  true  contents.  (Plattv.  Hill,  \  Ld.  Raym., 
382  ;  Partridge  v.  Strange  &  Croker,  Plowd., 
79,  84.)  It  is  also  laid  down  in  another  case 
that  a  misrecital  of  a  public  statute  in  a  part 
which  does  not  go  to  the  ground  of  action,  is 
cured  after  verdict  by  the  statute  of  jeofails. 
(Styles,  241.) 
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After  an  examination  of  these  different 
cases,  and  comparing  them  with  the  one  before 
us,  we  are  warranted  in  coming  to  this  conclu- 
sion :  that  a  misrecital  in  the  title  of  a  public 
statute,  in  a  part  which  does  not  alter  the 
sense,  and  when  its  date  be  truly  set  forth, 
shall  never  be  a  cause  for  arresting  judgment, 
after  verdict,  or  be  assigned  as  error.  Courts 
are  supposed  to  be  acquainted  with  all  public 
acts,  and  whether  their  title  be  truly  or  falsely 
recited,  they  will  be  satisfied  that  such  act  as 
the  plaintiff  or  defendant  relies  on  exists 
before  either  party  shall  avail  himself  of  it. 
Thus  in  the  present  case  it  is  not  denied  that 
42*]  there  is  *such  a  law  as  the  plaintiff  has 
declared  on,  and  because  a  clerk  has  made  the 
plural  of  the  singular  number  in  its  title, 
without,  however,  in  the  least  altering  its 
sense,  it  would  but  little  comport  with  the 
ends  of  justice,  if  not  be  a  slander  on  the 
court,  to  insist  on  its  considering  such  variance 
as  fatal  after  verdict.  I  therefore  disregard 
this  objection  to  the  judgment  below.1 

3.  It  is  alleged  that  it  does  not  appear  that 
the  owner  of  the  Nancy  was  a  non-resident. 

.  Whether  this  objection  might  not  have  been 
valid  if  this  had  not  appeared  to  be  the  case  on 
some  part  of  the  proceedings,  I  will  not  say  ; 
but  when  this  fact  was  very  properly  put  in 
issue  below,  upon  the  plea  of  the  party,  too, 
who  prosecutes  this  writ  of  error,  and  it  is  ex- 
pressly found  that  the. plaintiff's  demand  arose 
while  the  ship  was  owned  by  a  non-resident, 
we  should  be  inexcusable  now  to  listen  to  this 
allegation.  It  may,  indeed,  be  doubted 
whether  the  issuing  of  the  warrant  and  its 
continuing  in  force,  be  not  sufficient  evidence 
of  non-residence.  If  the  ship  of  a  resident 
were  to  be  proceeded  against  in  this  way, 
surely  a  supersedeas  might  be  obtained  on  satis- 
factory proof  of  that  fact. 

4.  The  damages,  it  is  said,  exceed  the  plain- 
tiff's demand!  The  jury  have  allowed  interest, 
as  they  had  a  right  to  do.     How,  then,  does  it 
appear  that  they  have  given  more  than  the 
plaintiff  claimed,  which,  by  his  account  an- 
nexed, could  only  be  for  the  principal  of  the 
supplies  furnished  ?    But  the  damages  laid  in 
the  declaration,  which  alone  we  should  look 
at,  are  greater  than  the  sum  recovered.2    This 
objection,  therefore,  fails  in  point  of  fact. 

5.  Costs,  it  is  supposed,  ought  not  to  have 
been  allowed  ;  because,  if  damages  are  given 
where  none  were  given  before,  no  costs  are  re- 
coverable.    But  is  that  the  case  here  ?    Were 
not  damages  recoverable   before  this  act  for 

1. — In  penal  suits,  it  is  enough  to  allege  an  indebt- 
edness accrued  according  to  the  statute  naming  the 
section,  title  and  chapter  of  such  statute  particu- 
larly, and  indicating  the  statute  by  plain  and  intelli- 
gible reference  to  its  subject  matter.  (Per  Cur., 
People  v.  Brooks,  4  Denio,  469.)  It  is  not  necessary 
in  the  count  in  case  to  refer  to  the  statute,  nor  in 
the  count  in  debt  to  name  the  subject  matter  of  the 
statute,  under  which  the  action  has  accrued,  as  that 
it  had  accrued  "  according  to  the  provisions  of  the 
statute  concerning  witnesses,  &c.,  it  is  enough  to 
name  the  part,  chapter,  title,  article  and  section  of 
the  statute.  In. 

As  to  the  general  power  of  the  court  to  amend, 
and  to  the  imperfections,  omissions  and  defects, 
which  maybe  disregarded,  supplied  or  amended,  see 
2  R.  8.,  434,  425 ;  also  Code,  1851,  sees.  109, 176. 

2.— The  effect  of  a  bill  of  particulars  is  to  restrict 
the  proofs,  and  limit  the  recovery,  or  set  off  the 
matters  set  forth  in  it.  Stackweather  v.  Kittle,  17 
Wend.,  20. 
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work  done  or  materials  found  for  a  vessel  ?  If 
the  action  had  been  referred,  as  might  have 
been  done  under  the  third  section,  costs  would 
certainly  have  been  allowed  ;  for  the  act  con- 
cerning costs,  which  passed  in  1801,  declares 
that  where  damages  are  recovered,  the  party 
shall  have  costs  too. 

6.  The  last  assignment  is,  that  the  ship  by 
the  judgment  is  to  remain  liable  for  the  dama- 
ges and  costs.  If  costs  ought  to  have  been 
given,  as  has  been  already  shown,  it  is  reason- 
able that  they,  as  well  as  the  damages,  should 
be  a  lien  on  the  property.  So,  by  the  fourth 
section,  it  is  provided  that  the  vessel  may  be 
discharged  from  the  attachment,  on  security 
being  given  to  pay  the  demand,  with  costs  of 
suit.  But  it  was  further  said,  in  *sup-  [*43 
port  of  this  objection,  that  the  judgment 
could  not  be  executed,  and  should,  therefore, 
be  reversed.  How  the  judgment  is  to  be  en- 
forced, whether  by  the  sheriff's  keeping  the 
property  until  the  costs  and  damages  are  paid, 
or  whether  the  vessel  may  be  sold  to  raise  the 
money,  are  points  to  be  determined  in  the 
court  below,  and  not  now  before  us.  I  should 
presume  the  first  to  be  the  proper  course,  and 
to  me  it  appears  a  pretty  effectual  way  of  car- 
rying into  effect  the  judgment  that  has  been 
rendered.  At  any  rate,  if  the  judgment  be 
such  as  the  law  prescribes,  and  in  my  opinion 
it  literally  conforms  to  the  act,  it  is  not  for  us 
to  say  it  is  erroneous,  merely  because  there 
may  be  a  difficulty  in  its  execution  ;  nor  have 
we  a  right  to  render  the  law  a  dead  letter 
because  all  its  provisions  are  not  such  as  meet 
pur  approbation.  The  Legislature  intended,  as 
is  the  case  in  some  other  countries,  to  make 
the  vessels  of  non-residents  liable  for  certain 
demands.  The  present  plaintiff  has  pursued 
the  directions  of  the  act,  and  we  cannot,  for 
any  of  the  reasons  which  have  been  assigned, 
deprive  him  of  the  judgment  and  lien  he  has 
obtained  on  the  ship  in  question.  The  judg- 
ment below  must,  therefore,  be  affirmed. 

Judgment  affirmed. 

Cited  in— 17  Wend.,  484;  43  Barb.,  314 ;  1  Leg.  Qbs., 
331 ;  4  Leg.  Obs.,  307 ;  1  Paine,  637. 


STEVENS 

v. 

THE    COLUMBIAN    INSURANCE    COM- 
PANY. 

Policy  on  Freight — Amount  of  Recovery. 

Under  a  policy  on  freight,  the  gross  amount  is,  on 
a  total  loss,  the  sum  to  be  recovered. 

Citations— Park,  36  a ;  2  East,  109 ;  6  D.  &  E.,  478. 

THIS  was  an  action,  on  an  open  policy,  for 
the  recovery  of  $16,000,  underwritten  on 
the  freight,  by  charter-party,  of  the  ship 
Swan,  from  the  Havana  to  New  York.  A  total 
loss,  and  the  plaintiff's  right  to  a  verdict,  were 
admitted  ;  but  the  defendants  contended  that 
as  the  plaintiff  would,  had  the  vessel  arrived 
safe,  have  necessarily  been  put  to  the  expense 
of  wages  and  provisions,  though  the  whole 
freight  would  have  been  due,  so,  in  case  of  a 
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total  loss,  the  amount  of  those  wages  and  pro- 
visions was  what  the  insurers  were  entitled  to 
deduct. 

The  jury  having,  by  consent,  found  for  the 
full  sum  mentioned  in  the  policy,  it  was  now 
"brought  before  the  court  to  determine  whether 
he  ought  to  recover  the  gross  amount  as  sub- 
scribed for  in  the  policy,  a  specific  proportion 
only,  or  the  actual  net  freight,  after  making 
the  deduction  insisted  on. 

Mr.    T.   L.    Ogden,   for    the    the    plaintiff. 
Freight  is  the  compensation,  or  hire  paid  to 
the  owner  of  a  vessel,  at  the  termination  of 
44*]  the  voyage,  *for  the  use  of  his  ship. 
The  contract  between  him   and   the    under- 
writer is,  that  he  shall  receive  it  notwithstand- 
ing any  of  the  perils  insured  against.     In  the 
present  case,  then,  the  amount  the  plaintiff 
would  have  to  receive,  is  that  specified  in  the 
charter-party,  and  that  sum  is  the  subject  of  j 
the  insurance  in  the  policy  on  which  this  ac- 
tion is  brought.     Upon  these  principles,  what  i 
has  the  underwriter  to  pay  in  case  of  a  total  I 
loss  ?    The  value  of  the  subject  insured  at  the  j 
commencement  of  the  risk,  as  it  is  settled  by  ! 
his  subscription.     Practice  on  other  policies 
shows  this.     In  the  case  of  insuring  a  ship,  a 
month's  wages  and  provisions  are  allowed  in 
her  outfit.     These,  if  she  return  safe,  are  con- 
sumed and  expended,  yet  no  deduction  was 
ever  attempted,  because  the  owner  would,  at 
the  end  of  the  voyage,  receive  the  bare  vessel. 
If    the    principle     be    allowed    against    the 
freight  it  must  equally  operate  against  the 
body  of  the  ship.     Nay,  it  will  authorize  sub- 
tracting the  very  repairs  that  may  be  required 
in  consequence  of  deterioration  during  the 
voyage.     Shawe  v.  Felt/on  (2  East,  109)    is  in 
point  to  show  that  the  value  of  the  subject  in- 
sured, as  it  stood  at  the  commencement  of  the 
voyage,  is  what  the  underwriter  upon  a  policy 
to  the  full  amount  must  pay  if  a  total  loss  take 
place.     The  case  was  this:    A  policy1  was  ef- 
fected on  ship  and  goods  for  an  Africa  voyage. 
The  goods  were  invested  in  slaves.     The  ves- 
sel sunk  in  the  very  port  of  delivery,  but  the 
slaves    were    saved.     The  underwriters  con- 
tended for  a  deduction  to  the  value  of  the  slaves 
purchased  by  the  cargo,  but  the  court  held  the 
plaintiff  entitled  to  a  recovery  without  any  de- 
duction.    The  principle  is,  wherever  the  right ! 
to  freight  has  commenced,  the  whole  is  due.  j 
Thompson    v.    Taylor    (6    D.    &    E.,   478)  is  j 
stronger  than  the  present.     There  the  insur- 
ance was  at  and  from  London  to  Teneriffe  and  | 
the  West  India  islands,  upon  freight  under  a  i 
•charter-part}7,  for  a  cargo  of  wine  to  be  taken  j 
in  at  Teneriffe.     The  vessel  sailed  and  -was 
captured  on  her  way  to  Teneriffe  before  she 
had  a  single  pipe  of  wine  on  board,  yet  the  in- 
sured recovered  without  deduction  ;  because, 
as  the  right  to  freight,  though  inchoate,  had  j 
commenced,  tire  underwriter  was  bound  to  j 
pay  all  that  the  insured  would  have  received 
had  the  accident  not  occurred.     If  this  be  not 
the  law,  the  question  then  is,  what  must  be 
the  measure  of  deduction  ?    If  the  seamen's 
wages  and  provisions,  then  in  almost  every 
case  there    must  be  a  lawsuit,  for  in  hardly 
any  two  will    they  be  alike.      Besides,   the 

1.— It  was  a  valued  one. 
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amount  of  these  for  one  month  is  always 
covered  bv  the  policy  on  the  ship.  Suppose 
the  vessel  capflired  within  *that  time,  [*45 
just  on  entering  her  port  of  destination,  so  that 
the  voyage  would  clearly  have  been  performed 
within  the  month,  must  the  insurer  on  freight 
pay  nothing  ?  Even  a  specific  proportion  may 
be  far  from  attaining  the  ends  of  justice.  In 
some  cases  it  might  be  more,  in  some  less,  than 
a  compensation. 

Mr.  Pendleton,  contra.  On  this  precise  point, 
there  being  neither  any  determination  nor 
usage,  it  must  be  considered  and  decided  on 
principle  alone.  The  question  is,  what  ought 
to  be  recovered  on  a  contract  which  is  purely 
one  of  indemnity  ?  The  foundation  of  all  such 
is  the  maxim  of  the  civil  law,  which  says  no 
man  shall  gain  by  the  loss  of  another.  The 
compensation,  therefore,  must  be  no  more 
than  the  injury  actually  sustained.  (2  Marsh., 
529  ;  2  Emer. ,  221).  ' '  Insurance  is  not  a  lucra- 
tive contract ;  its  only  object  is  to  indemnify 
the  insured  from  loss.  The  receipts  on  an  ac- 
cident ought  to  be  no  more  than  they  would  be 
on  a  safe  arrival.  The  reason  why  the  deterior- 
ation and  repairs  of  a  vessel  are  not  deducted 
by  the  underwriter,  from  the  amount  of  the 
policy  on  the  ship,  is,  that  had  she  returned 
they  would  have  been  actually  compensated 
for  by  the  freight.  The  insurer,  therefore, 
pays  no  more  than  the  insured  would  have  re- 
ceived. Vessels  and  goods  have  a  value  at  the 
very  outset  of  the  voyage,  but  freight  has  none. 
It  does  not  acquire  any  till  the  termination  of 
the  adventure,  and  that  is  the  reason  some 
writers  term  insurances  on  this  kind  of  inter- 
est wager  policies.  But  what  is  freight  when 
the  voyage  is  concluded  ?  Nothing  more  than 
the  surplus,  after  paying  wages  and  provisions. 
If,  then,  on  a  loss,  the  insured  receive  that 
surplus,  and  those  wages  and  provisions  he 
gains  by  the  loss,  in  contradiction  to  the 
authorities  cited.  This  affords  a  strong  temp- 
tation to  fraud.  Suppose  a  ship  insured  for 
an  East  India  voyage,  at  $20,000*  her  freight 
at  $16,000,  of  which  the  necessary  charges 
of  pilotage,  wages  and  provisions,  amount  to 
$6,000.  The  net  sum,  without  any  misfortune, 
would  be  $10,000.  But  if,  according  to 
Emerigon,  an  officious  accident  intervene  one 
or  two  days  after  sailing,  the  insured  would 
clear  within  a  trifle  of  $6,000  by  the  mis- 
chance. The  court,  therefore,  will  limit  the 
recovery  so  as  to  do  away  this  inducement  to 
fraud.  To  prevent  this  as  much  as  possible, 
the  French  law  obliges  the  assured  always  to 
keep,  at  his  own  risk,  one  tenth  of  the  property 
insured.  What  is  at  risk  constitutes  the  only 
interest  in  a  policy.  More  than  that  certainly 
ought  not  to  be  recovered.  Wages  are  not 
*at  risk,  for  by  a  loss  they  are  saved.  [*46 
In  cases  of  bottomry,  the  lender  can  insure 
only  his  principal,  but  not  his  interest  ;  nor 
can  the  borrower  cover  more  than  the  surplus 
value  of  his  vessel,  after  deducting  the  sum  ad- 
vanced. In  an  open  policy,  freight,  according 
to  Millar,  247,  means  ' '  the  actual  net  freight.  ' 
Marshall  (467)  recognizes  this  idea,  in  stating 
the  amount  freight  shall  contribute  for  in  a  case 
of  general  average.  We  have  adopted  the 
same  principle ;  and,  in  the  case  of  Lcaven- 
worrh  v.  Dale  (1  Caines'  Rep.,  573),  settled  it 
at  one  half.  If  the  owner  is  to  contribute  no 
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more,  then  he  ought  to  recover  for  no  more. 
Millar  (page  231)  states  the  English  practice  to 
be  according  to  the  rule  contended  for.  In 
an  insurance  on  freight  generally,  a  total  loss 
is  calculated  to  be  the  net  freight,  or  positive 
gain.  Otherwise,  the  insured  would  gamble 
for  the  residue.  By  referring  to  Marshall,  the 
case  of  Thompson  v.  Taylor  appears  to  have 
been  on  a  valued  policy.  The  arguments, 
therefore,  deduced  from  it  do  not  apply. 
There  is  no  uncertainty  in  taking  an  aliquot 
part  of  the  freight  as  the  amount  of  expenses, 
because  in  all  cases  the  proportion  will  be  the 
same. 

Me&rs.  D.  B.  and  T.  L.  Ogden,  in  reply. 
The  right  of  deduction  contended  for  is  said 
to  be  founded  on  the  nature  of  a  policy  of  insur- 
ance, which  being  a  contract  of  indemnity, 
all  that  ought  to  be  asked  for  is  what  would 
have  been  received.  As  a  general  rule  this 
is  true  ;  but  general  rules  are  adopted  only  as 
most  likely  to  promote  the  ends  of  justice.  In 
some  cases,  therefore,  the  one  in  question  is 
not  attempted  to  be  enforced,  though  the  in- 
surer may  pay  more  or  less  than  the  injury 
sustained.  In  a  policy  on  goods,  only  prime 
costs  and  charges  are  recoverable,  though  in- 
terest and  profits  have  been  lost.  Under  an 
insurance  on  a  ship,  though  she  founder  at 
the  extreme  part  of  the  voyage  when  greatly 
detoriated,  the  full  value,  as  at  the  commence- 
ment, is  paid.  (Shawe  v.  Felton,  2  East,  199.) 
And  this  very  decision  shows  what  reliance 
can  be  placed  on  Millar,  when  he  lays  down 
what  is  the  English  law  ;  for,  in  page  347,  he 
says  it  must  be  "the  probable  value  of  the 
ship  at  the  date  of  the  loss,  with  expense  of 
outfit."  This  position  of  his  is  at  war  with  all 
the  English,  and  with  all  our  decisions.  The 
cases  in  which  freight  and  ship  are  valued  are 
those  of  general  average,  arising  between  third 
persons,  and  not  between  assurer  and  assured. 
The  estimate  is  made  to  settle  the  proportion 
they  are  to  pay  of  another's  loss,  and  not  the 
value  of  their  own  goods  for  which  they  had 
given  a  premium.  Suppose  an  insurance  on 
47*]  freight,  an  *abandonment,  payment,  de- 
duction and  restoration.  Would  not  the  owner 
of  the  goods  be  obliged  to  pay  the  underwriter 
on  freight  the  full  amount  ?  This  very  point 
now  contended  for  was  agitated  in  Pennsyl- 
vania before  Judge  Washington,  and  though  a 
usage  for  the  deduction  was  established,  he 
ruled  against  it. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
conrt : 

We  think  the  assured  is  entitled  to  recover 
the  gross  amount  of  freight.  Although  in- 
demnity is  the  leading  object  of  insurance,  it 
is  not  always  the  criterion  bv  which  to  ascer- 
tain the  amount  of  the  loss.  In  an  open  policy 
on  goods,  the  rule  by  which  to  estimate  a  total 
•  loss  is  the  invoice  price,  and  all  duties  and  ex- 
penses, till  they  are  put  on  board,  together 
with  the  premium  of  insurance.  After  a  long 
voyage,  and  when  the  goods  had  almost  reached 
a  profitable  market,  it  might  with  plausibility 
be  urged  that  the  above  rule  would  not  afford 
an  indemnity ;  but  to  depart  from  it,  however 
reasonable  and  just  it  might  appear  in  some 
cases,  would  lead  to  endless  uncertainty  and 
litigation.  So,  likewise,  in  an  open  policy  on 


a  vessel,  her  value  at  the  time  she  sails,  with 
the  expense  of  her  outfit  and  premium,  is  the 
rule  by  which  to  estimate  a  total  toss.  It  has 
frequently,  with  great  propriety,  been  said, 
that  in  matters  of  commerce  the  plainest  and 
simplest  rules  are  always  best.  They  are 
easily  learned,  and  easily  obtained,  and  do  not 
depend  on  any  subtleties  and  niceties.  No 
general  rule  giving  a  specific  proportion  of  the 
freight  could  with  justice  be  adopted.  It 
would  operate  unequally  by  reason  of  the 
great  diversity  in  the  distance  and  expense  of 
vovages ;  and  to  adopt  the  net  amount  of 
freight  as  the  rule,  would  lead  to  much  litiga- 
tion and  uncertainty  respecting  the  deductions 
to  be  made.  But  to  take  the  gross  amount  of 
freight  as  the  rule  of  damages,  would  be 
equal,  simple,  and  easily  ascertained.  Mr. 
Justice  Lawrence,  in  the  case  of  Shawe  v. 
Felton,  says,  the  period  to  look  to,  in  order  to 
ascertain  the  value  of  the  subject  matter  of 
insurance,  is  when  the  vessel  sails,  and  not 
the  state  of  the  thing  at  the  time  the  total  loss 
happens.  The  case  of  Thompson  v.  Taylor 
may  be  considered,  in  some  manner,  as  illus- 
trative of  the  practice  in  England  on  this  sub- 
ject. Some  doubts  have  been  raised  whether 
that  was  an  open  or  a  valued  policy.  We 
think,  however,  that  it  is  pretty  evident  it  was 
an  open  policy.  Park,  page  36,  a  (he  was 
counsel  in  the  cause),  in  his  report  of  the  case 
expressly  so  states  it,  and  although  it  might  be 
inferred  from  the  statement  of  the  case  by 
Durnford  &  East,  that  it  was  a  valued  policy, 
*yet  it  is  alleged,  in  the  arguments  of  [*4& 
counsel,  to  have  been  an  open  policy,  and 
that  circumstance  is  made  the  basis  of  some  of 
their  reasoning.  The  question  there  was, 
whether  the  assured's  right  to  freight  had 
commenced,  the  vessel  being  under  a  charter- 
party  to  sail  from  London  to  Teneriffe,  and 
there  take  in  her  cargo,  as  she  had  been  capt- 
ured before  her  arrival  at  Teneriffe,  before 
taking  any  of  her  cargo  on  board.  The  court 
determined  that  there  was  an  inchoate  right  to 
freight  the  instant  the  vessel  sailed  from  Lon- 
don, and  the  assured  recovered  the  gross 
amount  of  the  freight  stipulated  in  the  charter- 
party.  In  that  case  we  hear  nothing  respect- 
ing deductions,  although  the  vessel  had  per- 
formed only  a  very  small  part  of  her  voyage. 
Had  the  practice  in  England  warranted  such 
a  claim,  it  would,  doubtless,  have  been  made. 
Upon  the  whole,  we  think,  to  take  the  gross 
amount  of  freight  as  the  measure  of  damages 
is  the  least  exceptionable  rule,  and  most  in  uni- 
son with  the  acknowledged  principles  adopted 
in  analogous  cases,  and  not  altogether  without 
authority  to  support  it.  The  opinion  of  the 
court,  therefore,  is,  that  the  plaintiff  have 
judgment  upon  the  verdict  of  the  jury,1  ac- 
cording to  the  stipulation  in  the  case.* 

Postea  to  tlie  plaintiff. 
Cited  in-24  N.  Y..  457. 


1.— See  ante,  p.  16.    Note  the  latter  part. 

2.— A  technical  total  loss  of  the  vessel  involves  a 
loss  of  the  freight.  The  American  Insurance  Com- 
pany v.  Center,  4  Wend.,  45;  LeRoy  v.  Governcur, 
1  J.  C.,  228 ;  Saltus  v.  Ocean  Ins.  Co.,  12  J.  R.,  107  ; 
DeLonguemere  v.  The  Fireman's  Ins.  Co.,  10  J.  R., 
137 ;  Davy  v.  Hallett,  3  Cai.  R.,  16. 
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SMEDES,  EXEC.,  v.  HOOGHTALING,  ET  AL. 


SMEDES,  Executor  of  HIEISTEAD, 

v. 

W.  P.  HOOGHTALING  ET  AL.,    Heirs  of 
P.  HOOGHTALING,  Deceased. 

Interesi^Bond — Penalty — Recovery — Lapse  of 
Time — Evidence. 

Interest  may  be  recovered  beyond  the  penalty  of 
a  bond.  But  whether  It  shall  be  so  or  not,  is  matter 
of  law  arising1  from  the  facts,  and  therefore  for  the 
determination  of  the  court,  not  of  the  jury. 

Acknowledging  a  bond,  and  apologizing  for  not 
paying  it,  are  circumstances  to  rebut  and  destroy 
the  presumption  arising  from  not  paying  interest 
for  twenty-five  years. 

THIS  was  an  action  brought  in  October, 
1802,  on  a  bond,  dated  4th  of  June,  1776, 
conditioned  for  the  payment  of  £200,  with  in- 
terest at  4  per  cent. ,  on  the  4th  day  of  June 
then  next.  The  defendant  pleaded  payment, 
and  relied  on  the  presumption  of  law  arising 
from  the  lapse -of  time  since  the  instrument 
was  given.  On  the  trial  no  evidence  was  ad- 
duced of  interest  having  been  ever  paid,  nor 
was  there  any  indorsement  to  that  effect  on  the 
obligation.  From  the  testimony  of  a  mesne 
assignee,  who  was  released  by  the  plaintiff,  it 
appeared  that  the  bond  had,  on  the  division  of 
the  obligee's  estate,  been  taken  by  the  mother 
of  the  obligor,  as  a  part  of  her  share  in  it ; 
that  this  was  done  at  his  request,  because  "he 
then  should  never  have  to  pay  it."  That  the 
mother  herself  had  declared  she  "  had  nothing 
against  the  obligor,"  but  did  not  give  a  dis- 
charge, on  being  threatened  by  one  of  her 
daughters  to  be  turned  out  of  doors  if  she  did. 
49*]  It  was,  however,  in  proof,  that  in  *the 
same  year  in  which  the  mother  of  the  obligor 
made  the  above  declaration,  he  was  called  on 
for  the  payment,  when  he  acknowledged  the 
bond  to  be  due,  and  apologized  for  having  suf- 
fered it  to  remain  so  long  unpaid. 

Upon  this  testimony,  the  jury  found  for  the 
plaintiff ;  but  a  question  then  arose,  whether 
the  interest  could  be  calculated  beyond  the 
penalty.  A  verdict,  however,  was  taken  for 
the  full  amount,  on  an  agreement  to  reduce  it, 
in  case  the  court  should  be  of  opinion  that  it 
could  not ;  but  no  new  trial  to  be  granted  on 
that  account. 


KENT,  Ch.  J.  This  case  is  submitted  with- 
out argument.  On  a  review  of  all  the  de- 
cisions on  this  subject,  the  court  think  this 
rule  ought  to  to  be  adopted  :  that  interest  is 
recoverable  beyond  the  penalty  of  a  bond.1 
But  that  the  recovery  depends  on  principles  of 
law,  and  is  not  an  arbitrary,  ad  libitum  dis- 
cretion of  a  jury.  In  the  present  instance,  we 
are  of  opinion  that  it  is  due,  and  therefore  the 
verdict  to  remain  unaltered.2 

Judgment  for  the  plaintiff  according  to  tJie 
verdict. 

Cited  in-3  Wend.,  444 ;  2  Edw.,  172 ;  6  Paige,  93 ;  8 
N.  Y.,  155;  41  N.  Y.,  471. 


LIVINGSTON  v.  DELAFIELD. 

1.  Marine  Insurance — Loss  before  Insurance — 
Evidence.  2.  New  Trial — Doubt  as  to  Com- 
munication to  Insurer — Time  of  Sailing — 
Facts  Ordered  Admitted. 

If  the  inf  ormation  of  the  loss  of  a  vessel  be  known 
in  a  place  early  in  the  morning  of  the  day  on  which 
the  policy  is  effected  at  noon,  it  is  not  proof  of 
fraud  in  the  underwritten,  though  it  be  brought  by 
some  of  the  crew  of  the  ship  insured,  if  it  do  not 
appear  that  they  had  been  on  shore. 

If  it  be  doubtful  whether  a  communication  as  to 
the  time  of  a  vessel's  sailing  has  been  made,  a  new 
trial  will  be  ordered  to  ascertain  that  fact,  especially 
if,  from  the  amount  of  premium,  it  may  be  inferred 
that  it  was  not  duly  stated;  but  should  circum- 
stances render  it  difficult  to  establish,  on  the  sec- 
ond trial,  the  facts  well  proved  on  the  first,  the 
order  for  the  second  will  be,  on  condition  of  admit- 
ting those  facts. 

ON  a  valued  policy  upon  the  body  of  the- 
ship  Eliza,  Henry  Livingston,  master, 
from  Jamaica  to  New  York,  opened  the  16th 
of  November,  1801,  and  subscribed  by  the  de- 
fendant on  the  18th,  at  a  quarter  before  12 
o'clock,  for  the  ordinary  premium  of  6  per 
cent.  On  the  trial,  the  policy,  abandonment, 
and  interest  were  proved.  The  latter  by  a 
British  register,  granted  at  New  Providence, 
in  the  name  of  the  plaintiff.  The  other  facts, 
in  evidence,  so  far  as  they  are  important  to- 
the  present  decision,  were  these  : 

The  insurance  in  question  was  effected  by 


1. — If  judgment  has  gone  by  default,  the  clerk 
may,  in  taxing  costs,  calculate  interest  beyond  the 
penalty  of  the  bond.  Moffat  v.  Barnes,  July,  1802, 
MSS.,  Kent,  Ch.  J.  The  general  rule,  however,  cer- 
tainly is,  that  the  recovery  on  a  bond  is  limited  by 
the  penalty,  though  exceptions  to  it  have,  both  at 
law  and  in  equity,  been  sometimes  allowed,  as  where 
the  bond  was  to  account  for  moneys  to  be  received 
(Lonsdale  v.  Church,  2  D.  &  E.,  388) ;  though  where 
it  is  to  indemnify,  the  penalty,  it  has  been  ruled,  is 
the  quantum  to  which  the  indemnification  is  con- 
fined. Wilde  v.  Clarkson,  6  D.  &  E.,  303,  in  which 
Lonsdale  v.  Church  is  disapproved  of.  Where  the 
plaintiff  is  kept  out  of  his  money  by  writs  of  error, 
&c.,  courts  or  law  will  carry  the  damages  beyond 
the  penalty  (Bodily  v.  Bellamy,  2  Burr.,  1004) ;  afirr- 
tivri  in  equity,  if  the  recovery  of  the  debt  be  de- 
layed by  the  obligor  (Pulteney  v.  Warner,  6  Ves., 


Jun.,  92 ;  Hale  v.  Thomas,  1  Vern.,  349),  especially  if 
he  be  the  plaintiff.  Duval  v.  Terry,  Show.  Parl. 
Gas.,  15.  So,  if  extraordinary  emoluments  are  de- 
rived from  holding  money  over  (Dunsany  v.  Plun- 
ket,  2  Bro.  Parl.  Cas.,  251) ;  or  the  bond  is  taken  only 
as  a  collateral  security  (Kirwane  v.  Blake,  2  Bro. 
Parl.  Cas.,  333) ;  or  the  action  Ix;  on  a  judgment  or  a 
bond.  M'Clure  v.  Dunkin,  1  East,  436. 
2.— The  condition  of  a  penal  bond  is  the  true 

I  amount  due  upon  it,  as  well  after  as  before  the  day 
of  payment.  Strang  v.  Holmes,  7  Cow.,  224.  A 

I  surety  is  not  liable  beyond  the  penalty  of  his  bond ; 
and  the  rule  seems  to  be  the  same  as  to  the  princi- 

!  pal.  Clark  v.  Bush,  3  Cow.,  151.  On  a  judgment  for 
the  penalty  of  a  bond,  the  plaintiff  cannot,  by  his 
execution,  collect  more  than  the  sum  mentioned  in 
the  condition  of  the  bond,  with  interest  and  costs. 
Van  Wyck  v.  Montrose,  12  J.  R.,  350. 


NOTE. — Interest  is  rccovcraJtle  beyond  the  penalty 
of  a  bond.  Mower  v.  Kip,  0  Paige,  88;  Lyon  v.  Clark, 
8  N.  Y.,  148;  Arnold  v.  United  States,  9"Cranch,  104; 
Brighton  Bank  v.  Smith,  12  Allen,  243 ;  White  v. 
French,  15  Gray,  339. 

See,  also,  Treadwell  v.  M'Keel,  2  Johns.  Cas.,  340 ; 
Clark  v.  Bush,  3  Cow.,  151 ;  Cheshire  v.  Howland,  13 
Gray,  321. 
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NOTE.  —  Marine  Insurance  —  Concealment  —  What 
avoids  Pollen. 

The  concealment  of  any  fact  which,  if  Tcnoim,. 
uvntld  tend  to  enhance  the  premium  or  Ic'ad  the  in- 
surer to  decline  the  risk,  avoids  the  polic;/.  Murray  v. 
United  Ins.  Co.,  2  Johns.  Cas.,  168,  note ;  Mackay  v. 
Rhinelander,  1  Id.,  408,  note ;  Seton  v.  Low,  Id.,  1, 
note ;  Houghton  v.  Ins.  Co.,  8  Met.,  114 ;  Daniels  v. 
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the  order  of  Isaac  Riley,  who  had  shipped  on 
board  the  Eliza,  for  the  outward  voyage,  a 
number  of  horses,  driven  for  him  from  Con- 
necticut, by  one  of  the  ship's  crew,  named 
Brainard,  who,  after  sailing  in  her  from 
Jamaica  on  the  25th  of  September,  and  seeing 
the  vessel  founder  at  sea,  in  consequence  of 
starting  a  butt  in  a  gale  of  wind,  arrived  with 
another  of  the  seamen  belonging  to  her  at 
New  York,  during  the  night  of  the  17th  of 
November.  It  did  not,  however,  appear  that 
they  had  been  on  shore,  and  the  vessel  in 
which  they  came  was,  early  in  the  morning, 
•ordered  down  to  the  quarantine  ground,  as  she 
had  passed  it  the  evening  before.  Nor  was  it 
clearly  in  evidence  that,  at  the  period  when 
the  policy  was  opened,  any  communication 
was  made  as  to  the  time  when  the  Eliza  sailed, 
though  the  broker,  through  whose  interven- 
-5O*]  tion  it  was  done,  *testified  that  upon 
his  first  instructions,  on  the  16th,  to  procure 
insurance  for  only  $2,000,  he  immediately  ad- 
vised covering  the  vessel  to  a  larger  amount, 
which  Riley  declined,  saying  he  would  wait. 
That  on  the  18th,  Riley  called  about  ten 
o'clock  in  the  morning  and  desired  $2,000 
more  to  be  effected,  and  on  hearing  the  in- 
crease of  premium  a  few  days  might  occasion, 
represented,  as  the  vessel  was  out  of  time,  was 
induced  to  give  directions  for  $3,000  to  be  pro- 
cured. That  Riley  staid  three  quarters  of  an 
hour  in  the  office,  and  then  went  away,  upon 
which  the  witness  took  the  policy  to  the 
Coffee  House,  opened  it  again,  and  instantly 
after  the  defendant  had  subscribed,  the  news 
of  the  loss  of  the  Eliza  was  brought  in.  That 
he  communicated  this  about  one  o'clock  to 
Riley,  whose  countenance  did  not  betray  any 
consciousness  of  fraud.  That  he  advised  Riley 
to  make  the  defendant  an  offer  of  examining 
the  persons  who  arrived.  On  reading  a  writ- 
ten memorandum,  handed  to  the  witness  to  re- 
fresh his  memory,  it  turned  out  to  have  been 
made  in  his  office,  by  Riley,  on  the  18th,  speci- 
fying the  sailing  of  the  ship  to  have  been 
about  the  3d  of  October,  according  to  which 
the  witness  swore,  he  believed  his  representa- 
tion on  that  point  to  have  been  made  to  the 
first  underwriter,  by  a  written  order  for  in- 
surance, shown  on  the  16th  and  delivered  to 
the  defendant  when  payment  was  demanded. 
The  memorandum  read  contained  a  detail  of 
Riley's  transactions  on  the  18th  of  November ; 
from  which  he  appeared  to  have  been  occu- 
pied, till  the  moment  of  receiving  the  account 
of  the  loss  from  the  broker,  in  quarters  of  the 
town  where  the  news  had  not  arrived.  But  it 
was  in  evidence  that  Riley  had  been  for  some 
time  in  the  habit  of  calling  every  day,  about 
10  o'clock  A.  M.,  at  the  office  of  one  Lang,  a 
printer  of  a  daily  paper,  in  great  repute  for 
the  marine  information  it  affords,  to  inquire 
for  ship  news;  that  intelligence  of  the  loss 
of  the  Eliza  had  been  received  there  very  early 


on  the  morning  of  the  18th  ;  that  Riley,  on 
that  day,  did  not  call  till  near  two  o'clock  in 
the  afternoon,  and  then  requested  Lang  to  take 
notice  he  had  not  called  that  morning.  There 
were  some  slight  circumstances  tending  to 
show  that  Riley  was  the  person  actually  inter- 
ested in  the  vessel. 

On  this  evidence,  the  judge  charged  the 
jury  that  payment  was  resisted  on  two  grounds; 
1st.  Because  the  assured  knew  of  the  loss 
previous  to  the  insurance.  2d.  Because  the 
time  of  the  vessel's  sailing  was  not  disclosed 
to  the  defendant,  by  which  she  would  have 
appeared  a  missing  vessel.  As  to  the  first,  it  was 
a  *principle  of  law  that  fraud  should  [*5 1 
not  be  presumed,  though  it  might,  as  other 
matters,  be  established  by  circumstances.  It 
was  not  proved  positively  that  Riley  knew  of 
the  loss  before  the  insurance  was  made.  From 
the  arrival,  in  this  port,  of  the  two  men  belong- 
ing to  the  crew  of  the  Eliza,  the  night  before 
it  was  effected,  it  did  not  necessarily  follow 
that  Riley  knew  of  the  loss,  there  being  no 
evidence  of  their  having  come  on  shore.  Upon 
the  whole,  he  was  of  opinion  that  the  proof  on 
this  point  ^was  not  satisfactory.  As  to  the 
second  point,  he  said  he  had  considerable 
doubts.  He  rather  thought  the  broker  mis- 
taken as  to  his  having  communicated  the  time 
of  sailing  to  the  first  underwriter  on  the  16th. 
There  was  pretty  strong  proof  of  this  in  Riley's 
memorandum,  from  which  it  appeared  that  he 
himself  did  not  know  when  the  vessel  sailed 
until  the  18th  of  November.  Upon  this 
charge,  the  jury  brought  in  a  verdict  for  a 
total  loss,  to  set  aside  which  the  defendant 
now  applied  on  the  following  grounds :  1. 
When  the  parties  live  in  the  same  place,  if  the 
assured  might  have  known  of  the  loss  in  the 
usual  course  of  business,  such  knowledge 
must  be  presumed  until  the  contrary  be  shown 
by  evidence  on  his  part.  In  the  present  case, 
it  might  have  been  so  known,  besides  par- 
ticular facts  from  which  it  might  be  presumed. 
2.  The  vessel  being  admitted  to  be  greatly  out 
of  time,  proof  of  the  time  of  her  sailing,  and 
that  other  vessels  had  arrived,  and  brought  the 
assured  intelligence  of  her  having  sailed  be- 
fore them,  ought  to  have  been  communicated 
to  the  defendant.  3d.  That  it  was  the  duty 
of  the  broker  to  have  communicated  it  (if  he 
knew  it),  is  not  sufficient  evidence  to  found  a 
presumption  that  he  did  so. 

Mr.  Pendleton,  for  the  defendant.  Facts 
may  afford  grounds  to  presume  fraud.  The 
retaining  possession  of  goods  by  a  vendee 
after  an  absolute  sale,  is  one  out  of  many  other 
instances.  The  arrival,  on  the  17th,  of  a  man 
in  New  York,  who  belonged  to  the  vessel,  and 
had  driven  the  horses  she  had  carried  for 
Riley,  together  with  his  peculiar  conduct  on 
the  18th  at  the  printing  office  of  Lang,  are  suf- 
ficient to  induce  an  inference  that  he  knew  of 


Hudson  River  Ins.  Co.,  12  Cush.,  416;  Protection 
Ins.  Co.  v.  Harmer,  2  Ohio  St.,  462 ;  Girard  Ins.  Co. 
v.  Stevenson,  37  Pa.  St.,  293;  Johnson  v.  Phoenix 
Ins.  Co.,  1  Wash.  C.  C.,  378;  Vale  v.  Phrenix  Ins.  Co., 
Id.,  283;  M'Lanahan  v.  Universal  Ins.  Co.,  1  Pet.,  170, 
note  (Law.  ed.) ;  Columbian  Ins.  Co.  v.  Lawrence,  10 
Id.,  507;  M' Andrews  v.  Bell.,  1  Esp.,  373;  Webster  v. 
Foster,  Id.,  407 ;  Willis  v.  Glover,  4  Bos.  &  Pull.,  14 ; 
Elkin  v.  Jansen,  13  Mees.  &  W.  Exch.,  655 ;  Seaman 


v.  Fonnereau,  2  Strange,  1183 ;  Elton  v.  Larkins,  5 
Car.  &  P.,  385 ;  Anderson  v.  Thornton,  8  Exch.,  425 : 
20  Enff.  L.  &  Eq.,  339. 

Matters  within  the  knowledge  of  the  insurer,  or 
which,  from  the  nature  of  his  business,  he  may  be 
presumed  to  know,  need  not  be  disclosed. 

See  note  to  Barnwell  v.  Church,  1  Cai.,  217. 

On  the  general  subject,  see  Parsons  on  Marine 
Ins.,  Vol.  L,  4W7-501. 
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the  loss  of  the  Eliza  before  the  defendant  un- 
derwrote. Positive  proof  of  knowledge  is  not 
required  where  there  is  a  general  report  of  a 
fact.  In  such  cases  the  rule  is,  that  slight  evi- 
dence, or,  as  Roccus,  Not.,  78,  expresses  him- 
self, semi-plena  probatwnes,  shall  be  enough. 
These  he  defines  in  the  same  place  to  be  con- 
jectures, proBsumptiones,  et  indicia.  In  2  Emer. , 
124,  125,  130,  183,  the  principle  is  recognized, 
52*]  and  many  authorities  cited  to  the  *same 
effect.  Do  not,  then,  the  circumstances  here 
amount  to  these  semi-plena  probationer  f  In 
Stewart  v.  Dunlap  (Park,  209),  there  was  no 
actual  evidence  of  the  assured's  having  known 
of  the  loss  of  the  vessel  insured,  yet  it  was 
presumed,  merely  because  a  person  had  ar- 
rived who  had  brought  the  intelligence  and 
communicated  it  in  the  city.  In  De  Costa  v. 
Scanderet  (Park,  179),  the  suppression  of  a 
doubtful  account  of  a  vessel,  like  that  of  the 
assured's,  being  taken,  was  ruled  to  be  a 
fraud.  Upon  the  second  point  there  can  be  no 
doubt.  The  time  of  sailing  could  not  have 
been  communicated,  for  it  appears  that 
though  the  vessel  was  greatly  out  of  time,  she 
was,  notwithstanding,  underwritten  at  only  the 
ordinary  premium.  This  is  a  sure  criterion  to 
determine  the  nature  of  the  representation 
made.  (Pawson  v.  Watson,  Cowp.,  785.) 

Messrs.  Johnson  and  Hoffman,  contra.  The 
principles  relied  on  are  applicable  only  to  those 
frauds  which  arise  from  presumptions  juris  et 
de  jure,  and  are  the  effect  of  positive  institu- 
tion, against  which  no  proof  can  be  allowed. 
<2  Emer.,  139.)  It  is  for  this  reason  that,  when 
the  facts  are  ascertained,  the  judge,  according 
to  the  code  in  which  those  rules  subsist,  pro- 
nounces whether  the  circumstances  amount 
to  fraud  or  not.  The  very  origin  of  these 
regulations  is  sufficient  to  induce  their  rejection 
by  us.  They  are  selected  from  the  ordinances 
of  various  codes,  and  were  founded,  acco'rd- 
ing  to  Pothier,  No.  21,  on  the  rareness  of 
good  faith  among  men,  and  the  difficulty 
which  the  insurer  sustained  in  proving  a  posi- 
tive fraud.  Millar,  page  75,  states  that  they 
are  of  no  authority  in  the  English  law.  And, 
even  in  the  very  system  where  the  positions 
laid  down  for  the  defendant  are  allowed,  they 
do  not  extend  to  any  other  cases  than  those  of 
frauds  by  ordinance.  For  both  Emerigon  and 
Roccus  assert  that  the  general  rule  is,  to  deem 
all  transactions  bona  fide  till  the  contrary  be 
proved.  (2  Emer.,  132;  Roc.  Not.,  51,  78.) 
But  the  conduct  of  the  defendant,  in  permit- 
ting the  seamen  who  arrived  on  the  17th  to  de- 
part without  examination,  ought  to  preclude 
him  from  casting  an  air  of  suspicion  on  the 
transaction.  He  had  it  in  his  power  to  have 
procured  their  testimony,  and  has  neglected 
to  do  it.  The  question  of  fraud  has  been 
fairly  submitted  to  that  tribunal  which,  by 
pur  jurisprudence,  is  authorized  to  decide  on 
it,  to  the  jury,  and  they  have  pronounced  in 
favor  of  the  plaintiff.  The  day  of  the  sailing 
of  the  Eliza  is,  by  the  broker's  testimony,  said 
to  have  been  communicated,  as  stated  in  Riley's 
53*]  memorandum.  If  this  was  *done  on  the 
16th,  and  the  premium  then  was  only  six  per 
cent.,  the  lapse  of  two  days  could  not  have 
much  enhanced  the  amount.  There  is,  there- 
fore, no  reason  for  granting  a  new  trial, 
especially  as,  from  the  register  not  being  now 
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in  our  power,  we  may  be  nonsuited  for  want 
of  proving  interest. 

Messrs.  Harison  and  Pendleton,  in  reply,  en- 
forced the  original  positions  of  Mr.  Pendleton. 

LIVINGSTON,  /.,  delivered  the  opinion  of 
the  court : 

The  motion  to  set  aside  the  verdict,  in  this 
case,  is  made  on  the  grounds  of  fraud  and  con- 
cealment.1 The  fraud  alleged  is,  that  Riley, 
who  caused  the  insurance  to  be  effected,  knew 
at  the  time  that  the  vessel  was  lost. 

Fraud,  like  other  matters,  may  be  established 
by  circumstances.  But  the  jury  were  not 
necessarily  bound  to  conclude  that  Riley  knew 
of  the  loss  because  two  of  the  Eliza's  crew  had 
arrived  in  this  harbor,  in  the  night  preceding 
the  day  on  which  the  insurance  was  made, 
especialty  without  proof  of  their  coming  on 
shore  ;  nor  because  intelligence  of  it  had  been 
received  at  one  of  the  printing  offices  in  this 
city  as  early  as  eight  in  the  morning  of  that 
day.  This  might  be,  and  yet  Riley  know 
nothing  of  it.  These  and  other  circumstances 
have  been  submitted  to  the  jury,  and  we  can- 
not say  their  verdict  on  this  point  is  contrary 
to  evidence,  or  that  we  are  at  all  dissatisfied 
with  it. 

The  charge  of  an  undue  concealment  ap- 
pears to  be  better  supported.  The  vessel 
sailed  on  the  25th  of  September,  1801,  and 
when  Riley  ordered  insurance  to  be  made  he 
admits  that  he  knew  of  her  sailing  as  early  as 
the  3d  of  October  in  that  year.  This  fact, 
which  was  a  very  material  one  in  computing 
the  risk,  there  is  too  much  reason  to  believe, 
was  not  communicated  to  the  defendant  pre- 
vious to  his  subscribing  the  policy  on  the  18th 
of  November,  forty-five  days  after  the  ship  had 
left  Jamaica.  The  same  risk  was  underwritten 
only  two  days  before,  and  the  same  policy 
was  used,  when  it  was  not  suspected  or  known 
that  the  Eliza  was  out  of  time,  at  the  same 
premium  at  which  Delafield  wrote  on  the  18th, 
when  it  was  known  by  the  assured,  or  his 
agent  Riley,  that  she  was  a  missing  vessel.  It 
cannot  be  believed  that  any  underwriter,  how- 
ever hardy,  would  not  ask  more  than  an  or- 
dinary premium  for  insuring  a  vessel  which 
had  been  out  forty-five  days  between  Jamaica 
and  this  port.  Seton,  th*  insurance  broker, 
certainly  does  not  prove  that  he  made  this 
communication  to  the  underwriters.  The  or- 
der which  he  speaks  of  was  delivered  *to  [*54 
those  who  underwrote  on  the  16th,  and  there- 
fore could  not  have  contained  the  information 
which  Riley  did  not  acquire  until  two  days 
after.  It  is  remarkable  that  in  the  memoran- 
dum made  by  Riley  of  his  transactions  on  the 
18th,  he  does  not  say  that  he  informed  Seton 
when  the  Eliza  sailed.  The  contrary  may 
fairly  be  inferred,  from  the  advice  Seton  gave 
him,  to  have  insurance  made  immediately  "as 
the  risk  would  increase  in  a  few  days  very 
considerably."  This  observation  would  hard- 
ly have  escaped  the  broker,  unless  he  had  then 
expected  to  get  insurance  at  the  ordinary  prem- 
ium, which  he  could  not  have  supposed,  if  he 
had  been  informed  how  long  the  vessel  had 
been  out.  A  fact  of  so  much  importance 

1.— See  Ely  v.  Hallett.  2  Caines'  Rep.,  58,  and  the 
case  in  the  text  after  the  new  trial  there  awarded. 
I  Johns.  Rep.,  522. 
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ought  to  have  been  more  satisfactorily  proved. 
There  is  no  pretense  for  saying  the  order  for 
insurance  is  iu  the  defendant's  hands,  unless, 
as  is  stated,  it  be  the  one  which  was  given  on 
the  16th.  If  that  be  the  case,  which  is  highly 
probable,  it  would  furnish  conclusive  testi- 
mony against  the  plaintiff  on  this  point ;  it 
would  establish  that  Seton,  in  obtaining  an  in- 
surance on  the  18th,  repeated,  or  gave  the 
same  information  to  the  underwriter  as  was 
given  on  the  16th,  and  was  silent  as  to  the  time 
of  sailing,  which  a  man  so  intelligent  and  cor- 
rect would  not  have  been,  if  that  fact  had  then 
come  to  his  knowledge.  Knowing  also  the  im- 
portance of  his  employer's  being  able  to  prove 
so  essential  a  communication,  he  would  have 


been  careful  to  preserve  evidence  of  it.  But 
if  a  written  communication  was  given  on  the 
18th  different  from  that  of  the  16th,  and  it  is  in 
the  defendant's  possession,  the  plaintiff  should 
have  put  himself  in  a  condition  to  prove  the 
contents,  by  giving  notice  to  produce  it. 

Upon  the  whole,  we  think  this  fact  ought  to- 
undergo  a  further  investigation,  and  therefore 
order  that  a  new  trial  be  had,  upon  payment 
of  costs  by  the  defendant,  and  further,  that  he 
admit  on  the  next  trial  the  plaintiff's  interest, 
and  preliminary  proofs.1 

New  trial. 
See  1  Johns.,  522. 


1. — Every  fact  in  the  knowledge  of  the  assured 
which  enhances  the  ordinary  risk,  and  which  would, 
if  disclosed,  enhance  the  premium,  ought  to  be 
communicated  to  the  underwriters.  Seton  v.  Low, 
1J.  C.,  1 ;  Livingston  v.  Delafleld,  1 J.  R.,  522;  Will- 
iams v.  Delafleld,  2  Cai.  R.,  329 ;  Mackay  v.  Rhine- 
lander,  1  J.  C.,  408.  What  facts  within  the  knowl- 
edge of  the  assured  are  material  to  the  risk,  and 
necessary  to  be  communicated  to  the  assurers  at 
the  time  of  the  application,  is  matter  exclusively 
for  the  jury  to  determine.  New  York  Fire  Insur- 
ance Co.  v.  Welden,  12  J.  R.,  16;  S.  C.,  12  J.  R., 
513. 

On  application  for  insurance,  it  is  stated  by  the 
insui-ed  that  no  spirits  would  be  allowed  on  board ; 
in  an  action  on  the  policy,  it  is  proved  that  the  mas- 
ter of  the  vessel  had  two  kegs  of  spirits  in  the 
cabin,  which  would  have  become  his  as  a  perquisite 
on  his  arrival  at  the  port  of  destination,  but  which 
were  not  even  broached  while  on  board ;  held,  that 
the  policy  was  valid.  Such  a  representation  would 
not  forbid  the  taking  on  board  a  whole  cargo  of 
spirits,  if  taken  for  transportation  in  the  regular 
course  of  business.  Irwin  v.  Sea  Ins.  Co.,  22  Wend., 
380. 

Where  the  policy  states  the  insurance  to  be  for 
account  of  A  B,  it  is  equivalent  to  a  representation 
that  A  B  is  owner.  Kemble  v.  Rhinelander,  3  J. 
C.,  130. 

Fraud  may  be  established  by  circumstances.  Liv- 
ingston v.  Delafleld,  3  Cai.  R.,  49. 

A  jury  is  not  bound  to  conclude  that  the  insured 
knew  of  a  loss  at  the  time  of  effecting  the  insur- 
ance, because  two  of  the  vessel's  crew  had  arrived 
in  the  harbor  the  night  before,  and  intelligence  of 
the  loss  had  been  received  in  the  place  where  he 
resided  on  the  day  when  the  policy  was  subscribed. 
Id. 

Every  fact  in  the  knowledge  of  the  assured, 
which  enhances  the  ordinary  risk,  and  which 
would,  if  disclosed,  enhance  the  premium,  ought  to 
be  communicated  to  the  underwriters.  Seton  v. 
Low,  1  J.  C.,  1. 

In  effecting  the  indlirance,  the  broker  stated  to 
the  insurer  that  the  vessel  was  expected  to  sail  the 
latter  end  of  September,  or  the  beginning  of  Octo- 
ber. On  the  morning  of  the  day  on  which  the  in- 
surance was  effected,  a  vessel  arrived,  bringing  in- 
formation that  the  vessel  insured  had  sailed  about 
the  3d  of  October,  which  news  was  not  communi- 
cated to  the  insurers.  The  court  refused  to  grant  a 
new  trial,  on  the  ground  of  its  being  a  concealment 
of  a  material  fact  after  the  verdict  of  a  second  jury 
in  favor  of  the  plaintiff.  Livingston  v.  Delafteld,  1 
J.  R.,  522. 

If  a  person,  who  is  a  subject  of  and  residing  in  a 
belligerent  country,  be  beneficially  interested,  a 
ce&tui  (jue  trwt  in  property  warranted  neutral,  his 
interest  should  be  disclosed  to  the  insurer.  Murray 
v.  United  Ins.  Co.,  2  J.  C.,  168. 

The  insured  made  the  following  representation : 
"I  have  information  of  her  sailing,  and  she  has  been 
out,  this  day,  twenty-six  days;"  the  information  is 
applicable  as  well  to  the  sailing  as  to  the  time  she 
had  been  out ;  and  although  it  appears  that  she  had 
been  twenty-seven  days  out,  the  difference  is  im- 
material. Williams  v.  Delafleld,  2  Cai.  R.,  329. 

A  representation  that  a  man  has  been  a  natural- 
ized citizen  since  a  particular  year,  does  not  mean 
that  he  was  so  in  that  year.  Coulon  v.  Bowne,  1 
Cai.  R.,  288. 

A  representation,  in  time  of  peace,  that  the  vessel 
will  sail  in  ballast,  is  substantially  complied  with, 
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though  she  sail  with  a  trunk  of  merchandise  and 
a  few  barrels  of  gunpowder  laden  on  board. 
Suckley  v.  Delafleld,  2  Cai.  R.,  222. 

The  insured  is  not  bound  to  disclose  to  the  in- 
surer that  the  goods  insured  are  contraband  of  war, 
as  such  goods  are  lawful  within  the  meaning  of  the 
policy.  Seton  v.  Low,  1  J.  C.,  1 ;  Skidmore  v.  Des- 
doity,  2J.  C..  77;  Juhel  v.  Rhinelander,  Id.,  120 ;  S. 
C.,  affirmed  in  error,  lb.,  487. 

A  representation  that  the  vessel  insured  is  Amer- 
ican, is  equivalent  to  a  warranty.  Vandenheuvel 
v.  Church.  2  J.  C.,  173. 

A  representation  that  the  vessel  has  a  bill  of  sale 
on  boftrd  is  not  complied  with,  unless  it  be  pro- 
duced, or  capable  of  being  produced  when  occasion 
requires ;  and  it  is  a  material  document,  and  neces- 
sary to  be  on  board.  Murray  v.  Alsop,  3  J.  C.,  47. 

A  representation  to  the  insurer  that  a  vessel  had 
been  out  about  nine  weeks,  when,  in  fact,  she  had 
been  out  ten  weeks  and  four  days,  is  not  a  material 
misrepresentation,  provided  the  latter  period  be 
within  the  usual  time  of  the  voyage ;  and  what  is 
within  the  usual  time  for  a  vessel  to  perform  a  voy- 
age is  a  question  of  fact  for  the  jury.  Mackay  v. 
Rhine-lander,  1  J.  C.,  408 ;  Williams  v.  Delafleld,  2  Cai. 
R.,  329. 

The  insurer  is  presumed  to  be  acquainted  with 
the  situation  and  topography  of  the  places  to 
which  the  vessel  is  destined.  De  Longuemere  v. 
New  York  Fire  Ins.  Co.,  10  J.  R.,  120. 

So,  if  there  be  no  havens  or  harbors  on  the  coast 
to  which  the  vessel  is  insured,  that  fact  will  be  pre- 
sumed to  be  within  the  knowledge  of  the  insurers, 
and  need  not  be  disclosed.  Id. 

The  master  of  a  vessel  insured  to  Martinique, 
without  specifying  the  port,  was  instructed  by  his 
owner  to  keep  well  to  the  eastward,  and  to  endeavor 
to  make  a  particular  port  in  M.,  and  if  he  should  be 
turned  away  by  a  cruiser,  then  to  go  to  L.,  and  take 
the  first  opportunity  to  get  to  M.  These  instruc- 
tions were  not  made  known  to  the  insurer ;  but  the 
court  held  the  concealment  immaterial.  Talcot  v. 
Marine  Ins.  Co.,  2  J.  R.,  130. 

If  the  policy  contains  no  warranty,  concealment 
of  the  residence  of  the  insured  in  a  belligerent  coun- 
try, or  of  the  interest  of  such  person  in  the  prop- 
erty, is  immaterial.  Elting  v.  Scott,  2  J.  R..  157. 

It  is  necessary  to  disclose  how  long  a  vessel  had 
been  in  the  port  from  which  she  is  Insured,  unless 
her  having  been  there  previous  to  the  insurance 
had  enhanced  the  risk.  Kemble  v.  Bowne,  1  Cai. 
R.,  75. 

It  is  not  necessary  to  disclose  that  the  vessel  is  a 
prize  ship,  except  in  the  case  of  a  warranty  o'r  rep- 
resentation, negativing  her  being  a  ship  of  that  de- 
scription. Id. 

That  the  insured  is  a  subject  of  a  belligerent  State, 
and  had  emigrated  to  this  country,  flagrante  bello, 
and  becoming  naturalized,  need  not  to  be  disclosed. 
Duguet  v.  Rhinelander,  in  error,  2  J.  C.,  476 ;  S.  C., 
1  C.  C.,  E,  25. 

Where  an  assignment  of  the  policy  does  not  vary 
the  risk,  the  insurer  need  not  have  notice.  Earl  v. 
Shaw,  1  J.  C.,  313. 

Where  there  is  no  warranty  or  representation, 
the  sailing  with  a  false  clearance  is  immaterial,  and 
need  not  be  disclosed.  Barnewall  v.  Church,  1  Cai. 
R.,  217. 

A  vessel,  of  which  the  master  was  part  owner, 
was  cast  away  and  lost  about  ninety  miles  from  the 
port  of  destination,  where  the  other  part  owners 
resided,  who,  after  the  loss,  and  before  notice  of  it, 
had  insurance  made ;  there  being  no  actual  fraud 
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BUNN    AND    DICKINSON,    Assignees    of 
VALENTINE,  a  Bankrupt, 

v. 
MORRIS  AND  WISNER. 

Joint  Adventure— Proceeds  Received  and  Dis- 
tributed by  Third  Person — His  Agreement 
Enforced. 

If  several  persons  unite  in  an  adventure,  the 
profit  and  loss  of  which  is  to  be  shared,  and  the  loss 
borne  according  to  their  respective  proportions, 
and  the  whole  be  received  by  a  third  person  under 
an  express  promise  to  pay  the  share  of  each,  accord- 
ing to  the  several  interests,  he  cannot  set  up  any 
equities  which  one  may  have  against  the  other,  or 
object  that  they  were  partners,  but  must  pay  ac- 
cording to  his  promise. 

in  the  case,  it  depended  on  the  question  of  con- 
.structive  fraud,  on  the  ground  that  the  captain  had 
not  used  due  diligence  in  communicating  intelli- 
gence of  the  loss ;  held,  that  the  master,  not  having 
directed  insurance,  or  being  apprised  of  any  in- 
tention to  insure,  was  bound  to  exercise  ordinary 
diligence  only.  Andrews  v.  Marine  Ins.  Co.,  9  J. 
K..  32. 

A  vessel  was  insured  from  A  to  B ;  before  effect- 
ing the  insurance,  another  vessel  had  arrived  at  B 
from  A,  which  place  she  left  subsequently  to  the 
.sailing  of  the  vessel  insured ;  it  is  not,  thence,  to  be 
intended  that  the  insured  knew  of  a  storm,  which 
the  vessel  that  arrived  had  encountered,  and  con- 
cealed the  fact ;  and  his  communicating  to  the  iii- 
.surer  that  he  had  information  of  her  sailing,  is  a 
.sufficient  intimation  that  a  vessel  which  sailed  with 
or  after  the  one  insured  had  arrived.  Williams  v. 
Delafteld,  2  Cai.  R.,  329. 

If  an  insured  send  orders,  by  several  conveyances, 
to  insure,  and  afterward  arrive  in  the  neighborhood 
of  the  place  to  which  his  letters  were  directed, 
knowing  that  a  loss  had  in  the  meantime  happened, 
and  on  board  a  vessel  in  which  he  knew  one  of  his 
letters  to  be,  he  is  bound  to  give  his  agent  informa- 
tion of  the  loss  by  the  same  mail  which  he  knew 
would  carry  the  letter  ordering:  insurance ;  and  an 
insurance,  effected  under  such  circumstances,  will 
be  void.  Watson  v.  Delafleld,  2  Cai.  R.,  224 ;  S.  C., 

1  J.  R.,  150;  S.  C.,  affirmed  in  error,  2  J.  R.,  526. 
When  the  policy  is  effected  for   "whom  it  may 

concern,"  the  insurer  has  no  right  to  say  that  the 
name  of  insured  was  not  disclosed ;  in  such  case.the 
insurer  takes  upon  himself  the  risks  of  the  prop- 
erty, whether  belligerent  or  neutral.  Elting  v. 
Scott,  2  J.  R.,  157. 

A  representation  is  defined  to  be  a  collateral 
.statement,  either  by  parol,  or  in  writing,  of  such 
facts  or  circumstances  relative  to  the  proposed  ad- 
venture, and  not  inserted  in  the  policy,  as  are 
necessary  for  the  information  of  the  assurer,  to  en- 
able him  to  form  a  just  estimate  of  the  risk.  If  the 
fact  or  circumstance  appear  on  the  face  of  the  pol- 
icy, it  becomes  a  warranty,  and  not  a  representa- 
tion ;  it  is  essential,  therefore,  that  it  be  of  some 
matter  out  of,  and  collateral  to,  the  contract,  and 
makes  no  part  of  the  policy.  Vandervoort  v.  Smith, 

2  Cai.  R.,  155. 

A  l>ona  tide  equitable  interest   in  property,  of  I 
which  the  legal  title  is  in  another,  may  be  insured  ! 
under  the  general  name  of  property,  or  by  a  de- 
scription of  the  thing  insured,  unless  there  be  a 
false  affirmation  or  representation,  or   a  conceal- 
ment after  inquiry  of  the  true  state  of  the  prop-  I 
erty ;  and  the  applicant  for  insurance  is  not  bound  i 
to  state  the  particular  interest  he  has  in  the  pi-em-  I 
ises  to  be  insured,  unless  specially  inquired  of  by  j 
the  assurer.      Tyler  v.  ./Etna  Ins.  Co.,  8  Wend.,  507.  j 

A  new  trial  will  be  granted  where  the  judge,  in- 
stead of  submitting  the  question  to  the  jury, 
whether  the  concealment  of  the  fact  of  a  previous 
insurance  was  or  was  not  material  to  the  risk  of  a 
subsequent  insurance,  charged  them  that  knowl- 
edge by  the  assured  of  a  previous  insurance,  and 
neglect  to  disclose  the  fact,  was  such  a  conceal- 
ment of  a  fact  material  to  the  risk  as  avoided  the 
second  policy.  Id. 

The  necessity  of  disclosing  the  title  of  the  appli- 
cant would  greatly  embarrass  the  operation  of  in- 
surance, without  affording  any  essential  benefit  to 
the  offices.  Id. 

Any  error  in  the  deduction  or  description  of  a 
title  might  be  fatal.  Id. 

The  insurer  is  only  responsible  to  the  extent  of 
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A  SSUMPSIT  for  money  had  and  received, 
JLA.  the  first  count  laying  it  to  the  use  of  the 
bankrupt  before  his  bankruptcy  ;  the  second 
to  that  of  his  assignees.  From  the  evidence 
disclosed  at  the  trial,  the  following  appeared  to 
be  the  circumstances  of  the  case : 

*Valentine,  the  bankrupt,  being  owner  [*55 
of  one  third  of  the  sloop  Nancy,  agreed  with 
the  firm  of  Jackson  &  Perkins,  who  were 
traders  owning  another  third,  to  load  the  vessel 
for  the  West  Indies;  he  to  furnish  one  half  of 
her  cargo,  and  they  the  other;  either  party  to 
make  up  any  deficiency  that  might  arise  on 
his  or  their  side;  the  whole,  however.to  be  sold 
in  the  West  Indies,  and  the  proceeds  invested 
in  a  return  cargo.  But,  except  in  this  transac- 

the  interest  of  the  applicant,  and  that  must  be 
shown  upon  the  trial.  The  only  object,  therefore, 
in  the  previous  disclosure  of  it,  is,  to  enable  the  in- 
surers to  estimate  the  risk  and  premium.  Id. 

What  facts  within  the  knowledge  of  the  assured 
are  material  to  the  risk,  and  necessary  to  be  com- 
municated to  the  assurers,  at  the  time  of  the  appli- 
cation, is  matter  exclusively  for  the  jury  to  deter- 
mine, as  was  decided  after  the  fullest  consideration, 
and  by  the  highest  tribunal  in  the  State.  New 
York  Fire  Ins.  Co.  v.  Welden,  12  J.  R.,  16 ;  S.  C.,  12 
J.  R.,  513. 

The  underwriter  on  a  policy  of  insurance  enters 
into  the  contract,  and  computes  the  premium,  in 
full  confidence  that  the  insured,  being  fully  in- 
formed of  all  the  circumstances  relating  to  the  in- 
tended voyage,  has  dealt  fairly  with  him,  and  has 
kept  back  nothing  which  it  might  be  material  for 
him  to  know.  Every  fact  and  circumstance,  there- 
fore, which  can  possibly  influence  the  mind  of  the 
insurer,  in  determining  whether  he  will  underwrite 
the  policy,  or  at  what  premium,  is  material  to  be 
disclosed,  and  a  concealment  thereof  will  vitiate 
the  policy.  Ely  v.  Hallett,  2  Cai.  R.,  57. 

A  concealment  is  to  be  considered,  not  with  refer- 
ence to  the  event,  but  to  its  effect  at  the  time  of 
making  the  contract.  The  question,  therefore, 
must  always  be,  whether  under  all  the  circum- 
stances, there  was  at  the  time  the  policy  was  under- 
written, a  fair  representation,  or  a  concealment, 
either  designed  or  fraudulent ;  or,  though  not  de- 
signed, varying  materially  the  object  of  the  policy, 
and  changing  the  risk  understood  to  be  run.  Id. 

It  is  always  a  question  how  far  the  want  of  dis- 
closure of  a  paper,  admitting  it  to  be  intentionally 
a  false  one,  was  material  to  the  risk.  Le  Roy  v. 
United  Ins.  Co.,  7  J.  R.,  343;  Barnewall  v.  Church, 
1  Cai.  R.,  217;  Kemble  v.  Bowne,  1  Cai.  R., 
75 ;  Talcot  v.  Marine  Ins.  Co.,  2  J.  R.,  130 ;  Walden  v. 
New  York  Ins.  Co.,  12  J.  R.,  128. 

In  an  action  on  an  open  policy  on  goods  laden  on 
board  the  brig  Minerva,  at  and  from  New  York  to 
Amsterdam ;  and  in  the  memorandum  at  the  bot- 
tom, the  property  insured  was  warranted  to  be 
American  property;  and  also  warranted  that  the 
property  was  not  imported  by  the  exporters.  The 
vessel  was  taken  by  a  British  privateer,  and  the 
hides,  which  were  insured,  were  condemned,  as  be- 
longing to  the  enemies  of  Great  Britain.  The  de- 
fendants objected  to  a  recovery  as  for  a  total  loss, 
on  the  ground  that  the  vessel  had  on  board  a  certifi- 
cate of  origin  from  the  French  consul,  and  that  the 
defendants  were  not  informed  of  this  document. 
It  was  said  to  have  been  a  false  paper,  and  the  effi- 
cient cause  of  condemnation ;  but  the  court  held 
that  the  plaintiffs  were  entitled  to  recover,  saying, 
"admitting  the  certificate  not  to  be  strictly  true, 
there  was  no  evidence  of  any  mala  fl'les  in  the  plaint- 
iffs, the  jury  have  not  found  any  fraud  in  them,  in 
respect  to  the  contents  or  concealment  of  the  paper. 
On  the  contrary,  it  is  found  by  the  jury  that  such  a 
certificate  was  a  usual  and  customary  document  on 
board  of  a  vessel  for  France  or  Holland ;  and  it  was 
held  that  the  insured  were  not  bound  to  make  it 
known  to  the  insurer."  Le  Roy  v.  United  Insur- 
ance Company,  7  J.  R.,  343. 

If  he  accept  the  abandonment,  the  subsequent 
wages  will  be  chargeable  to  him  as  owner,  and  not 
as  insurer.  Id. 

It  seems  that  the  particular  interest  which  the  in- 
sured has  in  the  property  insured,  need  not  be  de- 
scribed in  the  policy.  Thus,  a  mortgageor  or  mort- 
gagee need  not  disclose  his  qualified  or  partial  inter- 
est. Trader's  Ins.  Co.  v.  Roberts,  9  Wend.,  409. 
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tion,  Valentine  was  totally  unconnected  in  busi- 
ness with  the  partnership  of  Jackson  &  Perkins, 
who  constituted  a  house  distinct  from  him;  and 
even  in  the  present  association,  though  they 
were  to  share  in  profit  and  loss,  yet  it  was  to 
be  only  in  proportion  to  the  lading  they  respect- 
ively put  on  board.  The  vessel  having  sailed 
on  her  voyage,  Jackson  &  Perkins,  previous  to 
her  return,  in  consideration  of  $5,000  ex- 
pressed to  have  been  paid,  but  when  in  fact 
not  one  had  ever  passed,  assigned  the  whole 
of  her  return  cargo  to  Abraham  Varickand  the 
defendant  Wisner,  "  to  be  applied  to  take  up 
all  notes  drawn  by  Jackson  «fc  Perkins  in  favor 
of  and  indorsed  by  Bennet  &  Brower,  so  far 
as  they  might  legally  be  so  applied  and  no 
farther."  At  the  time  of  this  assignment, 
which  was  totally  unknown  to  Valentine,  the 
assignees,  Varick  &  Wisner,  were  perfectly 
acquainted  with  the  interest  of  Valentine,  to 
whom  no  communication  of  the  transaction 
was  made,  and  on  the  arrival  of  the  sloop, 
before  which  period  Valentine  had  stopped 
payment,  some  difficulty  about  the  division  of 
her  cargo  being  apprehended,  the  whole  was. 
put,  with  the  consent  of  all  parties,  into  the 
hands  of  the  defendants  to  sell  on  commission, 
upon  an  express  undertaking  by  them  to  pay 
separately  to  each  house  its  respective  propor- 
tion of  the  net  proceeds.  Subsequent  to 
this,  the  house  of  Jenkins  «fc  Perkins  became 
insolvent,  and  Jackson  being  examined,  swore 
that  Valentine  had,  after  placing  the  prop- 
erty with  Morris  &  Wisner,  agreed  that  his 
share  should,  in  the  first  place,  be  disposed  of 
in  satisfaction  of  such  balance  as  might  be 
due  from  him  to  Jackson  &  Perkins  on 
account  of  the  shipment  and  taking  up  of  cer- 
tain bills  then  unpaid,  but  indorsed  by  them 
for  Valentine,  in  consequence  of  which  they 
had  taken  up  notes  to  the  amount  of  $1,884.94. 
Every  word  of  this  was  flatly  denied  by  Val- 
entine, who  deposed  that  he  always  declared 
to  Jackson  &  Perkins  that  the  whole  of  his 
interest  in  the  cargo  of  the  Nancy  should  go 
to  his  general  creditors,  and  that  he  forbade 
paying  any  of  his  notes,  as  both  he  and  Per- 
kins &  Jackson  were  insolvent. 

On  this  testimony  the  counsel  for  the  de- 
56*]  fendants  insisted  the  *plaintiffs  ought  to 
be  nonsuited.  1st.  Because  Jackson  &  Per- 
kins were  so  interested  with  Valentine  in  the 
cargo  of  the  Nancy  as  partners,  or  otherwise, 
as  to  be  enabled  to  make  a  legal  transfer  of 
the  whole  cargo.  3d.  That  the  assignees, 
standing  in  the  place  of  Smith  Valentine, 
could  recover  no  more  from  the  defendants 
than  Valentine  could  have  done  from  Jackson 
&  Perkins,  and  as  to  them  a  balance  was  due, 
there  consequently  could  not  be  a  recovery. 

The  judge  having  overruled  the  last  posi- 
tion, reserved  the  first  for  the  opinion  of  the 
court,  and  then,  leaving  the  credibility  of  the 
witnesses  to  the  jurors,  charged  for  the  plaint- 
iffs, in  favor  of  whom  the  jury  found. 

Application  was  now  made  to  set  aside  this 
verdict,  and  grant  a  new  trial  for  a  variety  of 
reasons.  The  decision  of  the  court,  however, 
was  confined  to  the  second  only,  which  was, 
that  allowing  Valentine  and  the  house  of  Jack- 
son &  Perkins  to  be  tenants  in  common  of  the 
cargo,  and,  therefore,  as  between  them,  no  ac- 
tion would  lie,  yet  the  promise  of  the  defend- 
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ants  to  account  separately  to  each,  .rendered 
them  liable,  independent  of  the  nature  of  the 
tenancy. 

Mr.  Hopkins,  for  the  plaintiffs.  It  is  imma- 
terial how  many  persons  were  interested  in  the 
property  in  question,  or  of  what  nature  their 
interests  were ;  the  express  promise  of  the  de- 
fendants was  to  pay  according  to  the  several 
rights,  and,  therefore,  became  a  separate  en- 
gagement to  each  for  his  proportion. 

Messrs.  Hiker  and  Wttkins,  contra.  The  ben- 
efit of  this  promise  is  claimed  by  assignees, 
and  therefore  subject  to  all  the  equities 
which  could  be  urged  against  their  bankrupt. 
The  defendants  are  entitled  under  Jackson  & 
Perkins  ;  whatever,  therefore,  they  might  claim 
against  Valentine,  Morris  &  Wisner  may 
against  his  assignees. 

Mr.  HopMna  was  told  it  was  unnecessary  to 
reply. 

Per  Curwm.  It  was  left  to  the  jury  to  de- 
cide on  the  accuracy  and  credibility  of  these 
witnesses,  and  it  seems  that  they  believed 
Valentine.  The  only  question,  therefore,  is 
whether  the  assignment  made  by  Jackson  & 
Perkins  can,  under  the  circumstances  of  this 
case,  defeat  the  plaintiff's  recovery. 

From  the  manner  in  which  the  case  is  pre- 
sented to  the  court,  it  is  to  be  intended  that 
the  defendants  have  sold  the  cargo,  are  pos- 
sessed of  the  money,  and  that  no  difficulty 
exists  of  ascertaining  the  respective  interests 
of  the  parties.  It  will  not  be  necessary  to  de- 
cide whether  Jackson  &  Perkins  and  Valen- 
tine were  partners  with  respect  to  the  cargo. 
If  they  were  not,  there  could  not  exist  *a  [*57 
shadow  of  doubt ;  and  if  they  were  partners, 
the  objection  does  not  lie  in  the  defendants' 
mouths.  They  have  no  concern  with  the 
partnership.  Their  undertaking  was  to  pay 
each  house,  separately,  the  net  proceeds  of  the 
property.  As  respects  the  defendants,  it  was 
a  several  and  distinct  undertaking.  The  case 
is  too  clear  for  argument.  The  opinion  of  the 
court  is,  that  the  plaintiffs  are  entitled  to 
judgment  on  the  verdict.1 

New  trial  refused. 
•  Cited  in-3  Wood.  &  M.,  321. 


SMITH  v.  CHEETHAM. 

1.  Damages — Agreement  of  Jury  as  to — Irregu- 
lar— Confessions  of  Jurymen.  2.  New  Trial 
— Motion  for — Stay  Refused. 

If  to  ascertain  the  quantum  of  damages  a  jury 
agree  that  each  shall  set  down  such  sum  as  he  thinks 
fit,  divide  the  aggregate  by  12,  and  the  quotient  be 
the  verdict,  it  is  an  irregularity  for  which  it  will  be 
set  aside. 

The  confessions  of  jurymen  as  to  their  own  mis- 

1.— Where  there  are  several  jointly  interested  in  a 
contract,  they  must  all  join  as  plaintiffs,  whether 
suing  in  their  own  right  or  in  the  right  of  another, 
as  assignees,  trustees,  or  the  Jike.  Brinkerhoff  v. 
Wemple,  1  Wend.,  470.  As  to  the  claim  being  joint, 
the  necessity  of  joinder,  and  the  consequences  of 
nonjoinder,  see  authorities  fully  collected  by  A. 
Burr,  argitendo  for  defendant,  in  Smith  v.  Brad- 
street.  5  Cow.,  213 ;  also  vide  Code,  sees.  97, 100. 


NOTE.— Misconduct  of  Jury— Verdict  the  result  of 
chance. 

Where  an  agreement  between  jurors  makes  the  ver- 
dict depend  on  chance,  as  an  agreement  by  which  the 
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behavior  may  be  heard  in  applying  to  set  aside  a 
verdict,  and  so,  ut  semb.,  may  their  affidavits. 

If  judgment  has  been  entered  before  argument 
brought  on  for  want  of  an  order  to  stay  proceed- 
ings, and  the  judge  refused  to  grant  one  merely  be- 
cause he  thought  the  case  would  be  determined 
within  the  first  four  days  of  term,  it  will  be  no  ob- 
jection to  awarding  the  new  trial  ordered. 

Citations— 1  Keb.,  811 ;  Bunb.,  51 ;  Barnes,  433, 438, 
441 ;  Bro.  Abr.,  tit.  Verd.,  17, 18,  3d.  ed.;  IMd.,  18, 14 ; 
Her.,  7, 1 ;  1  Sid., 235;  1  Str,,  642;  1  D.  &  E.,  11 ;  3 Keb., 
805;  2  Ball.,  55. 

THIS  was  an  action  for  a  libel,  in  which  a 
verdict  for  $200  had  been  rendered  in 
favor  of  the  plaintiffs. 

Mr.  Miller,  on  behalf  the  defendant,  moved 
to  set  it  aside  for  irregularity  in  the  jury,  upon 
an  affidavit  of  the  constable  who  attended 
them,  stating,  that  after  they  had  retired  to 
their  room  to  agree  on  their  verdict,  and  while 
discussing  the  matter,  he  heard  one  of  them 
say  one  cent  damages  was  enough  ;  another, 
that  six  cents  damages  and  six  cents  costs 
were  sufficient ;  and  that  he  afterwards  saw 
at  least  six  of  the  jurors  take  a  pen  and 
mark  down  what  he  believed  and  understood 
to  be  the  sum  that  they  thought  proper  to  give 
as  damages  in  the  cause,  and  from  what  he 
then  saw  and  heard,  he  understood  the  whole 
sum  should  be  divided  by  12,  and  the  quotient 
was  to  be  the  verdict.  That  two  of  the  jurors 
had  since  owned  to  him  that  the  verdict  was 
determined  by  an  agreement  that  each  should 
put  down  such  sum  as  he  thought  proper,  that 
the  whole  should  be  divided  by  12,  and  that 
the  verdict  was  really  thus  determined. 

These  facts,  he  contended,  were  sufficient  to 
warrant  the  application.  That  they  did  not 
rest  solely  on  the  confession  of  a  juror,  which 
might  possibly  be  deemed  inadequate,  but 
came  through  a  channel  perfectly  regular.  In 
Halev.  Cove  (1  Stra.,  642)  a  verdict  rendered 
by  drawing  of  lots  was  set  aside,  though  ac- 
cording to  law.  The  principle  of  that  case 
appliea  to  this.  It  was  a  determination  with- 
out regard  to  the  merits.  One  inveterate  juror 
might,  by  putting  down  a  large  sum,  insure 
an  excessive  and  ruinous  verdict. 

Mr.  Emolt,  contra.  The  case  cited,  and  all 
others  on  the  same  point,  went  on  this  princi- 
ple, that  it  should  not  be  left  to  chance  to  de- 
termine on  which  side  a  verdict  should  be 
given.  Here  there  was  no  dispute  about  the 
party  in  whose  favor  it  ought  to  have  been 
rendered.  The  sum  only  was  to  be  ascertained. 
58*]  Had  *each  juror  mentioned  the  amount 
of  damages  he  thought  right,  to  come  to  an 
agreement,  there  must  have  been  concessions. 
The  mode  complained  of  was  as  pure  and  in- 
nocent as  if  effected  by  word  of  mouth  or 
conversation. 

SPENCER,  J.  In  this  cause  the  inclination 
of  my  mind  was  against  setting  aside  the  ver- 


dict, considering  it  indisputable  that  the  affi- 
davits of  jurors,  and  of  course  their  confes- 
sions, could  not  be  received.  Were  that  the 
law,  then  the  affidavit  of  Murphy  would  not 
establish  the  fact  that  the  verdict  was  the  re- 
sult of  chance.  But,  on  examining  the  En- 
glish authorities  prior  to  the  Revolution,  it  ap- 
pears to  me  that  the  information  of  jurors,  as 
to  what  passed,  may  be  received.  The  only 
decision  to  the  contrary  is  in  Prior  v.  Powers 
(1  Keb.,  811),  but  it  is  a  very  unintelligible 
and  illy  reported  case.  The  determination  in, 
MeUish  v.  Arnold  (Bunbury  51),  and  Phillips  v. 
Fowler  (Barnes,  441),  show  that  the  informa- 
tion of  jurors  may  be  received,  and  I  cannot 
perceive  any  principle  of  law  invaded  by  it. 
The  affidavit  of  Murphy,  in  connection  with 
the  confessions  of  the  jurors,  leave  no  doubt 
that  the  amount  of  damages  was  ascertained 
by  each  person's  setting  down  the  sum  he 
thought  fit,  and  dividing  the  aggregate  by~ 
twelve.  If  this  practice  be  tolerated  it  will 
prevent  that  discussion  and  examination  so 
necessary  to  the  development  of  truth,  and  so- 
essential  to  justice.  To  affirm  the  present 
verdict  would  be  to  sanction  a  practice  dan- 
gerous in  the  highest  degree.  I,  therefore,  am 
of  opinion  that  a  new  trial  be  had,  and  that 
the  costs  abide  the  event. 

LIVINGSTON,  J.  Every  verdict  should  be 
the  result  of  reflection,  and  not  the  effect  of 
chance  or  lot.  Jurors  being  sworn  to  de- 
termine according  "  to  evidence,"  suitors  have 
a  right  to  expect  that  they  will  examine  and. 
decide  upon  it  to  the  best  of  their  ability  and 
discernment.  But  if  lot  is  to  be  substituted 
for  judgment,  if  deliberation  and  reflection 
are  to  yield  to  the  cast  of  a  die,  parties,  in- 
stead of  exposing  themselves  to  a  heavy  and 
useless  expense,  will  gamble  away  their 
rights,  or  have  recourse  to  more  intemperate 
means  of  ascertaining  them.  The  practice, 
therefore,  cannot  be  too  promptly  nor  strongly 
discountenanced.  Accordingly,  in  England,, 
where  so  much  pains  is  taken  to  preserve  a 
pure  administration  of  justice,  not  only  ver- 
dicts determined  by  lot  or  hazard  are  always 
set  aside,  but  every  species  of  misbehavior  in 
a  jury  is  narrowly  watched,  and,  if  not  pun- 
ished, the  party  affected  by  it  is  never  denied 
relief.  Thus  new  trials  have  been  granted, 
because  jurors  have  been  *allowed  to  go  [*59 
at  large  by  the  officers  having  the  custody  of 
them  ;  because  they  had  taken  refreshments 
between  the  charge  and  delivering  their  ver- 
dict ;  because  one  of  them  left  his  fellows  and 
then  returned  with  a  paper  which  influenced 
their  decision  ;  because  a  juror  had  received  a 
paper  from  the  plaintiff  after  leaving  the  bar, 
and  especially  on  the  ground  which  most 


average  of  sums  written  down  by  each  shall  be 
their  verdict,  is  sufficient  ground,  when  clearly 
shown,  for  setting  it  aside  and  granting  a  new  trial. 
Mitchell  v.  Ehle,  10  Wend.,  0&5 ;  Roberts  V.  Failis,  1 
Cow.,  238 ;  Harvey  v,  Rickett,  15  Johns.,  87  ;  Thomas 
v.  Dickinson,  12  N.  Y.,  364 ;  Warner  v.  Robinson,  1 
Root,  194 ;  Allard  v.  Smith.  2  Met.  ( Ky.),  297 ;  Burch- 
ard  v.  Booth,  4  Wis.,  67 ;  Crabtree  v.  State,  3  Sneed, 
303;  Donner  v.  Palmer,  23  CaL,  40:  Manix  v,  Malo- 
ney,  7  Iowa,  81;  Elledge  v.  Todd,  1  Humph.,  43; 
Hale  v.  Cove,  1  Str.,  642 ;  Parr  v.  Seames,  Barnes, 
438 ;  Mellish  v.  Arnold,  Bunb.,  51. 

Where  there  is  no  previous  agreement  to  be  bound 
by   the  result  thug  obtained,   it   is   not   sufficient 
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ground  for  impeaching  their  verdict,  especially  if  a 
different,  even  though  nearly  the  same,  result  be 
the  final  verdict.  Dana  v.  Tucker,  4  Johns.,  487 ; 
Conklin  v.  Hill,  2  How.  Pr.,  6;  Dorr  v.  Fenno,  12 
Pick.,  521 ;  Grinnell  v.  Phillips,  1  Mass.,  530;  Shobe  v. 
Bell,  1  Rand..  39:  Dooley  v.  State,  28  Ind.,239;  Pap- 
ineau  v.  Belgrade,  81  111.,  61 ;  Harrison  v.  Mc- 
Gehee,  24  Ga.,530:  St.  Martin  v.  Desnoyer,  1  Minn., 
156;  Harvey  v.  Jones,  3  Humph.,  157;  Cowper- 
thwane  v.  Jones,  2  Dall.,  55. 

Verdict  not  disturbed  where  length  of  a  term  of  im- 
prixonment  tros  f/ius  determined.  Thompson's  case, 
8  Gratt.,  638 ;  Cochltn  v.  People,  93  111.,  410. 
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nearly  resembles  that  on  which  this  applica- 
tion is  made,  I  mean  that  of  determining  by 
lot.  (Bro.  Abr.,  tit.  Verd.,  17,  18,  3d  edit. 
Ibid.,  18,  14  ;  Her.,  7,  1  ;  1  Sid.,  235.)  Thus, 
in  MelUsh  \.  Arnold  (Bunb.,  51)  a  verdict  was 
set  aside,  because  whether  three  or  five  hun- 
dred pounds  should  be  given  was  determined 
by  throwing  up  cross  and  pile.  In  Hale  v. 
•Cove  (1  Stra.,  642),  because  two  papers  were 
put  into  a  hat ;  on  the  one  marked  .P  coming 
out  a  verdict  was  found  for  the  plaintiff,  which, 
although  according  to  evidence  and  the  judge's 
opinion,  was  set  aside.  The  same  thing  was 
done  in  Phillips  v.  Fowler  (Barnes,  441),  be- 
cause recourse  was  had  to  casting  of  lots  ;  and 
in  Vaise  v.  Delaval(\  D.  &  E.,  11)  Ld.  Mans- 
field assented  to  the  propriety  of  the  rule,  but 
would  not  receive  an  affidavit  of  the  fact  from 
the  jurymen  themselves,  although  in  Phillips 
^f.  F\ncter  such  an  one  was  read.  With  proper 
submission  to  his  lordship,  it  appears  the  best 
.and  highest  evidence  of  which  the  case  admits. 
If  a  man  will  voluntarily  charge  himself  with 
a  misdemeanor,  why  should  he  not  be  in- 
dulged ?  Are  not  criminals  in  England  every 
day  convicted,  and  even  executed,  on  their 
own  confession  ?  And  is  not  our  State  Prison 
filled  in  the  same  way  ?  But,  perhaps,  it  may 
be  thought  that  this  verdict  cannot  be  classed 
with  those  which  have  been  the  result  of 
chance.  If  not,  the  method  pursued  was  still 
more  exceptionable.  Where  chance  alone  is 
tried,  the  decision  will  sometimes  be  correct, 
liowever  wrong  the  means  of  arriving  at  it. 
Indeed,  not  many  centuries  back,  our  super- 
stitious ancestors  considered  this  equivocal 
mode  of  ending  a  controversy  as  a  direct  and 
legitimate  appeal  to  heaven,  and  as  a  certain 
way  of  discovering  the  divine  will.  Here  the 
method  of  deciding  as  effectually  precluded  a 
proper  exercise  of  judgment  as  that  of  chance  ; 
and,  what  is  worse,  put  it  in  the  power  of  any 
one  juror,  from  prejudice,  passion,  or  other 
bad  motive,  to  ruin  a  defendant.  He  is  only  to 
set  down  a  sum  sufficiently  large,  and,  if  his 
fellows  adhere  to  their  promise,  a  most  out- 
rageous verdict  will  be  the  consequence.  Thus, 
no  one  can  tell,  at  the  time  of  pledging  himself, 
what  sum  he  will  finally  agree  to.  It  was  said 
on  the  argument  that  this  might  be  nothing 
more  than  an  essay  to  produce  an  understand- 
ing. As  a  mere  attempt  at  unanimity  there 
OO*]  might  be  nothing  *very  reprehensible 
in  it ;  but  it  is  impossible  to  regard  what  passed 
in  any  other  light  than  a  stipulation,  by  each 
man,  to  set  down  any  sum  he  pleased,  and 
that  the  quotient  arising  from  a  division  by 
twelve  should,  at  all  events,  become  his  ver- 
dict. The  die  was  not  only  to  be  cast,  but  the 
throw,  whatever  it  might  be,  abided  by.  If 
evidence  of  this  fact  may  not  be  received,  from 
a  juror  himself  (which  opinion,  however,  I  do 
not  here  adopt),  what  stronger  proofs  than 
those  we  already  have  can  be  required  of  the 
misbehavior  complained  of  ?  The  constable 
who  kept  the  jury  swears  "that  from  what  he 
heard  and  saw,  he  understood  that  the  sums 
set  down  by  the  several  jurors  were  to  be 
divided  by  12,  and  the  quotient  was  to  be  the 
verdict."  He  also  swears  "that  the  Verdict 
was  determined  by  an  agreement  that  each 
should  put  down  such  sum  as  he  thought 
proper,  and  that  the  whole  should  be  divided 
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by  12,  and  the  verdict  was  thus  determined." 
Another  witness  informs  us  that  some  of  the 
jury  acknowledged  the  whole  matter  to  him. 
Stronger  than  all  this  is  the  silence  of  the  jurors 
themselves.  Exculpatory  affidavits  would 
hardly  be  rejected,  and  yet  not  one  is  pro- 
duced. We  cannot  suppose  any  juror  would 
be  so  regardless  of  character,  and  so  insensible 
to  the  calls  of  justice,  as  to  deny  the  plaintiff 
so  small  a  boon.  In  the  case  cited  from  Bun- 
bury,  affidavits  had  been  made  by  persons  who 
heard  the  jurors  talk  of  the  matter,  and  great 
stress  is  laid  on  "  their  not  thinking  fit  to  clear 
themselves  by  oath."  So  in  Parr  v.  Seames  et 
al.  (Barnes,  438),  where  a  verdict  had  been  deter- 
mined by  "hustling  halfpence  in  a  hat,"  the 
court  gave  the  plaintiff  an  opportunity  to  pro- 
cure affidavits  from  some  of  the  jurors. 
With  me  this  silence  is  conclusive  evi- 
dence, not  only  of  the  truth  of  the  affi- 
davits so  far  as  they  go,  but  of  every 
inference  against  their  conduct,  which  the  cir- 
cumstances disclosed  will  in  any  degree  war- 
rant. If  we  ask  for  stronger  proofs,  and  at 
the  same  time  adopt  Lord  Mansfield's  rule  of 
shutting  the  mouths  of  the  jurors,  we  may  as 
well,  at  once,  close  the  door  on  all  inquiries  of 
the  kind,  and  leave  them  to  act  and  decide  as 
they  please.  The  only  case  from  which  Lord 
Mansfield's  opinion  can  derive  any  support 
whatever  is  that  of  Prior  v.  Powers  (1  Keb., 
811).  There  one  of  the  jury  had  confessed  the 
whole  matter,  but  being  against  himself,  it  was 
not  much  regarded,  and  the  court  seem  afraid 
that  if  they  granted  a  new  trial  they  would 
have  to  punish  the  jury,  which  coula  not  be 
done  on  their  own  confession.  Why  the  judges 
are  so  very  tender  of  the  *jury  ;  or  why  £*6l 
they,  as  well  as  others,  may  not  be  punished 
on  their  own  confession,  which  is  the  highest 
evidence,  we  are  not  told.  But,  without  re- 
futing an  argument  which  is  founded  alto- 
gether in  mistake,  it  is  sufficient  to  say  that 
this  decision  took  place  in  the  16th  year  of 
Charles  II. ;  and  that,  since  that  time,  infor- 
mation has,  in  various  instances,  been  received 
from  the  jurors  themselves,  so  that  long  before 
the  Revolution  it  ceased  to  be  a  precedent  in 
England,  and  of  course  is  not  now  binding 
here.  The  case  of  Vaise  v.  Delacal  happened 
since  the  Revolution,  and  therefore  forms  no 
precedent.  My  opinion,  on  the  whole,  is.jthat 
there  be  a  new  trial,  with  costs  to  abide  the 
event,  agreeably  to  the  decision  in  Hale  v.  Cove. 
The  losing  party  ought  not  to  pay  for  being 
relieved  against  misconduct  and  irregularity  in 
a  jury,  any  more  than  against  the  consequence 
of  a  misdirection  on  a  point  of  law. 

KENT,  Gh.  J.  If  the  jury  cast  lots  for 
whom  they  shall  find,  it  would  no  doubt  viti- 
ate the  verdict.  (3  Black.,  376  ;  Hale  v.  Cote, 
1  Stra.,  642  ;  Barnes,  433 ;  Prior  v.  Powers,  1 
Keb.,  811  ;  Foy  v.  Harder,  3  Keb.,  805.)  But 
the  better  opinion  is,  that  the  fact  must  not  be 
derived  from  the  jurors  themselves,  since  the 
court  cannot  take  notice  of  it  without,  at  the 
same  time,  making  the  jury  answer  for  the 
misdemeanor.  1  Keb.,  ubi  sup.;  Vaise  v.  Del- 
avel,  1  D.  &E.,  II.)1  The  decision,  however, 

1.— See  Owen  et  al.  v.  Warburton,  1  New  Rep.,  336, 
that  the  court  will  not  set  aside  the  verdict  upon 
the  affidavit  of  a  juryman  that  it  was  decided  by  lot. 
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in  Phillips  v.  Fowler  (Barnes,  441)  is  contra. 
In  this  case,  then,  I  incline  to  the  opinion  that 
so  much  of  the  affidavit  as  relates  to  the 
confession  of  the  two  jurors  ought  not  to  be 
received,  although  I  do  not  think  that  part 
of  it,  if  proper,  adds  any  material  strength  to 
the  motion.  The  charge  here  is,  not  that  the 
jury  cast  lots  whether  they  should  find  for  the 
plaintiff  or  defendant,  but  only  that,  in  ascer- 
taining the  amount  of  the  damages,  they  took 
the  average  sum  deduced  from  the  different 
opinions  of  each  other.  This  has  no  analogy 
to  the  case  of  casting  lots,  or  determining  by 
chance  for  whom  they  shall  find.  The  liqui- 
dation of  damages  must  always,  in  a  certain 
degree,  be  the  result  of  mutual  concession, 
since  the  amount  of  the  injury  is  not  suscepti- 
ble of  being  ascertained  with  mathematical 
precision.  If  this  mode  of  collecting  the  me- 
dium of  their  different  opinions  was  fraudu- 
lently abused  by  any  of  the  jury,  by  fixing  on 
a.  sum  intended  to  be  extravagantly  high  or 
low,  and  which  was  not  given  in  good  faith, 
it  would,  perhaps,  justify  our  interference ; 
but  no  such  fraud  appears,  or  is  to  be  pre- 
sumed, in  the  present  case.  I  do  not,  there- 
fore, think  that  this  mode  of  ascertaining  the 
average  sum  was  in  itself  exceptionable,  and 
482*]  if,  *when  ascertained,  it  appeared  to  the 
jury  to  be  a  reasonable  sum,  under  all  the  cir- 
cumstances of  the  case,  connected  with  senti- 
ments of  respect  and  conciliation  for  each 
other's  opinions,  I  think  it  was  not  improper 
for  them  finally  to  adopt  that  sum. '  As  we 
are  to  intend  all  this  took  place,  for  nothing 
appears  to  gainsay  it,  I  think  the  motion 
ought  to  be  denied.  It  may  not  be  improper 
to  add,  in  confirmation  of  this  opinion,  that  it 
is  supported  by  that  of  the  Court  of  Common 
Pleas  of  Philadelphia,  in  the  case  of  Cowper- 
thwaite  v.  Jones  (2  Dall.,  55),  and  which  was 
afterwards  affirmed  in  the  Supreme  Court  of 
that  State. 

THOMPSON,  J.,  gave  no  opinion,  not  having 
heard  the  argument. 

TOMPKINS,  J.,  had  been  concerned. 
New  trial. 

*w*  After  the  decision  of  the  court  was  pro- 
nounced, Mr.  Wilkim  observed  that,  as  no  or- 
der to  stay  proceedings  had  been  served,  judg- 
ment had  been  perfected  before  the  argument 
took  place,  and  though  this  fact  was  unknown 
to  the  counsel  concerned,  still  it  was  within 
the  rule  of  Shephard  ads.  Ca*e  (Cole,  90). 


LIVINGSTON,  J.  I  imagined,  when  I  was 
applied  to  for  an  order,  that  the  argument 
would  have  been  had,  and  the  determination 
pronounced,  within  the  first  four  days  of 
term,  so  that  judgment  could  not  have  been  en- 
tered; otherwise,  I  should  have  granted  the  or- 
der to  stay  proceedings  ;  the  defendant  must 
not  be  prejudiced  by  my  omission,  or  miscon- 
ception. 

Overruled— 4  Johns.,  488. 

Distinguished— 5  Cow..  121. 

Cited  in-9  Wend.,  253;  48  How.  Pr.,  542. 


JACKSON,  ex  dem.  SHERWOOD,  v.  PHELPS. 

Military  Bounty  Lands — Title  to — When 
Vested. 

Bv  the  Act  of  5th  of  April,  1803,  the  title  to  the 
military  bounty  lands  vested  in  the  patentees  at  the 
time  or  their  deaths  respectively,  though  they  died 
previous  to  the  27th  of  March,  1785. 

Citations— Res.  of  Legis.,  March  27,  1783 ;  Act  of 
Cong.,  Sept.  16, 1776 :  Act  of  April  6,  1790 ;  Act  of 
April  5, 1803 ;  18  Via.  Abr.,  tit.  Relation,  D.  E. 

T7JECTMENT  for  lands  in  Scipio,   in  the 
Jj     County  of  Onondaga. 

Samuel  Mitchel,  the  patentee  from  whom 
the  lessor  of  the  plaintiff  derived  title,  was  a 
soldier  in  the  New  York  line,  who  died  in 
October,  1781,  without  issue,  leaving  a  broth- 
er named  Martin,  and  a  sister  called  Mary. 
Bv  the  fifth  section  (Vol.  II.,  Greenleafs  ed., 
333)  of  the  statute  (of  the  6th  April,  1790)  "to 
carry  into  effect  the  concurrent  resolutions 
and  "acts  of  the  Legislature  for  granting  cer- 
tain lands  promised  to  be  given  as  bounty 
lands,  and  for  other  purposes  therein  men- 
tioned," it  was  enacted  "that  the  letters  patent, 
directed  to  be  issued,  shall  issue  in  the  names 
of  the  persons  who  have  actually  served  in  the 
line  of  the  Army  of  the  United  States,  as  desig- 
nated in  the  concurrent  resolutions,  and  the 
eleventh  clause  of  the  Act  passed  on  the 
*llth  day  of  May,  1784,  granting  the  [*63 
same  to  s'uch  persons  respectively,  and  to  their 
respective  heirs  and  assigns  forever,  and  the 
lands  to  be  granted  in  and  b}-  the  said  letters 
patent  shall  be  deemed,  considered,  and  ad- 
judged to  have  vested  in  the  respective  grant- 
ees, and  their  heirs  and  assigns  respectively, 
on  the  27th  day  of  March,  in  the  year  of  our 
Lord,  1783  ;  and  all  grants,  bargains,  sales, 
devises,  and  other  dispositions  made  by  any 
of  the  said  grantees,  or  their  heirs  or  assigns, 


1.— In  Mitchell  v.  Ehle  (10  Wendell's  Rep.,  595). 
which  was  an  action  of  slander,  the  jury,  after  an 
ineffectual  attempt  to  agree  on  a  verdict,  left  it  to 
lot,  whether  the  verdict  should  be  for  the  plaintiffs 
or  defendants,  by  placing  ballots  in  a  hat,  some 
marked  prize,  and  others  Deing  blank,  to  be  drawn 
out  by  the  jurors ;  and  if  more  prizes  than  blanks 
were  thus  drawn  out  of  the  hat,  it  was  agreed  the 
verdict  should  be  for  the  plaintiffs,  otherwise  for 
the  defendants.  The  Supreme  Court  set  the  verdict 
thus  rendered  aside. 

As  to  particular  instances  of  misconduct  of  jury, 
which  will  set  aside  a  verdict,  see  Douglass  v.  Ton- 
*ey  (2  Wend.,  S52),  Wilson  v.  Abrahams  (1  Hill.  207, 
overruling  Brant  v.  Fowler,  7  Cow..  262),-  Cole  v. 
Perry  (6  Cow..  584),  Oliver  v.  Springfield  Presbyteri- 
iiu  Church  (5  Cow.,  283),  People  v.  Douglass  (4  Cow., 
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26,  Hill,  ez-parte  (3  Cow.,  355).  It  is  irregular  for  a 
jury  each  to  put  down  a  sum  which  they  find  for  a 
party,  add  the  sums  together,  divide  by  the  number 
of  jurors,  and  adopt  the  quotient  as  their  verdict. 
Roberts  v.  Failis,  1  Cow..  238 ;  Smith  v.  Thompson, 
1  Cow.,  221 ;  Hackley  v.  Hastie,  3  J.  R.,  252:  Thayer 
v.  Van  Vleet,  5  J.  R.,  Ill ;  The  People  v.  Meaney,  4 
J.  R.,  294. 

Affidavits  of  jurors  in  exculpation  of  themselves, 
and  in  support  of  their  verdict,  are  admissible,  so 
also  to  show  that  a  mistake  has  been  made  in  taking 
their  ^rdict,  and  that  it  was  entered  differently 
from  wtat  they  intended ;  but  the  affidavits  of  ju- 
rors are  not  to  be  received  to  impeach  a  verdict. 
Dana  v.  Tucker,  4  J.  R.,  487;  Jackson,  ex  dem.  Noole, 
v.  Dickinson.  15  J.  R..  309. 
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of  the  said  lands  so  to  be  granted  to  »them  re- 
spectively, or  any  part  thereof,  between  the 
said  27th  day  of  March,  in  the  year  last  afore- 
said, and  the  date  of  such  letters  patent  re- 
spectively, shall  be  as  good  and  effectual  as  if 
the  said  letters  patent  had  been  granted  on  the 
said  27th  day  of  March  in  the  year  last  afore- 
said." 

Some  short  time  after  the  passing  of  this 
law,  the  letters  patent  for  the  premises  in 
question  were  granted  to  Samuel  Mitchel.  On 
the  21st  of  October,  1797,  Martin  Mitchel,  by 
deed  duly  acknowledged  and  recorded,  con- 
veyed to  Thomas  Pardy,  and  he  in  the  same 
manner,  on  the  10th  of  November,  1797,  con- 
veyed to  Sherwood. 

By  an  act  of  the  Legislature,  entitled  "An 
Act  granting  relief  to  certain  persons  claim- 
ing titles  to  lands  in  the  counties  of  Cayuga 
and  Onondaga,"  it  is  in  the  first  section  or- 
dained "that  the  title  to  all  lands  heretofore 
granted  by  letters  patent  to  officers  and  sol- 
diers serving  in  the  line  of  this  State,  in  the 
Army  of  the  United  States,  in  the  late  war 
with  Great  Britain,  and  who  died  previous  to 
the  27th  day  of  March,  1783,  shall  be,  and  is 
declared  to  have  been  vested  in  the  said  per- 
sons at  the  times  of  their  deaths  respectively. 

At  the  trial  of  the  cause,  which  rested  on 
one  single  demise  from  the  lessor,  the  antece- 
dent facts,  documents,  and  laws,  were  given 
in  evidence  and  relied  on  by  the  plaintiff.  He 
also  proved  the  defendant  to  be  in  possession 
of  the  premises,  and  that  at  the  time  the  deed 
from  Pardy  was  executed,  it  was  agreed  be- 
tween the  lessor  of  the  plaintiff  and  Samuel 
Phelps,  the  late  husband  of  the  defendant, 
that  Sherwood  should  purchase  the  premises 
from  Pardy,  for  the  benefit  of  himself,  the  les- 
sor, Samuel  Phelps,  and  others,  then  in  posses- 
sion of  the  premises,  commence  an  action  to 
try  the  validity  of  the  title  derived  from 
Samuel  Mitchel,  and  that,  on  establishing  it, 
Phelps,  or  his  representatives,  should  receive 
from  Sherwood  a  deed  for  the  premises  in 
question,  at  four  dollars  per  acre.  On  this  tes- 
64*]  timony,  the  defendant  moved  *for  a  non- 
suit, which  being  overruled,  she  then  produced 
a  deed,  duly  recorded  and  acknowledged, 
from  William  I.  Vredenburgh  to  her  late  hus- 
band, for  the  very  premises,  dated  the  6th  of 
December,  1794.  The  judge  having  charged 
in  favor  of  the  plaintiff,  the  jury  found  ac- 
cordingly. A  case  was  then  made,  subject  to 
the  opinion  of  the  court  on  this  point ;  wheth- 
er any  title  passed  by  the  letters  patent  to 
Samuel  Mitchel,  the  soldier,  he  being  dead  at 
the  time  they  were  issued. 

Mr.  Woodworth,  Attorney-General,  for  the 
plaintiff.  The  decision  of  this  case  will  de- 
pend on  the  Acts  of  1790  and  1803.  It  is  ob- 
jected that,  by  the  words  of  the  first  law, 
nothing  could"  pass  to  the  soldier  who  was 
dead.  But  if  it  was  meant  that  only  those  in 
existence  on  the  27th  day  of  March  should 
take,  the  statute  would  never  have  directed 
that  the  lands  should  be  deemed  to  have  vest- 
ed, on  that  day,  in  the  "heirs"  of  the  patent- 
ees. This  word  is  not  used  merely  to  denote 
the  quality  of  the  estate,  but  has  a  further  op- 
eration, to  vest  it  in  the  decendants  of  those 
not  then  in  esse.  Doubts,  however,  having 
been  entertained  on  this  subject,  the  Act  of 
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the  5th  of  April,  1803,  was  passed,  which,  it 
is  presumed,  puts  the  question  at  rest. 

Mr.  Emott,  contra.  The  expressions  relied 
on  are  merely  words  of  limitation.  The  legal 
effect  of  words  in  a  statute  are  the  same  as  in 
a  deed,  and  the  terms  used  in  the  law  referred 
to  were  only  to  give  a  fee,  not  describe  the 
persons  who  were  to  take.  If  a  devise  be  to- 
a  man  and  his  heirs,  and  the  devisee  die  be- 
fore the  testator,  the  devise  is  gone,  because 
there  is  no  one  to  take  at  the  death  of  the 
testator,  for  the  heirs  cannot  come  in.  The 
same  principle  applies  in  this  case.  It  is  an 
absurdity  to  say  the  Legislature  intended  lands- 
to  vest  in  a  man  who  was  antecedently  dead. 
Besides,  what  rule  of  descent  is  to  prevail  f 
In  1782  the  common  law  would  govern.  In 
1786  we  changed  that  system,  and  abolished 
the  rights  of  primogeniture.  In  addition  to 
these  arguments,  the  case  shows  that  at  the 
time  when  Pardy's  deed  was  executed  there 
was  an  adverse  holding  under  color  of  title, 
and  therefore  nothing  passed  by  it. 

Mr.  Woodworth,  in  reply.  The  facts  and 
agreement  in  the  case  do  away  all  the 
argument  as  to  adverse  possession,  and  show 
the  whole  procedure  was  to  settle  the  question 
now  brought  up,  which  has  never  been  deter- 
mined. The  8th  section  of  the  Act  of  1803- 
prescribes  the  rules  of  descent,  and  establishes 
those  of  1786.  We  allow  that  a  devise  to  a- 
man  and  his  heirs  in  a  deed  will  not 
*operate  as  a  designatio  persona,  but  it  [*(>o 
may  be  otherwise  in  a  statute.  Because  the 
one  conforms  to  the  law  ;  the  other  makes  it. 
By  the  law  of  1803  the  title  is  "declared"  to- 
have  vested  in  the  persons  entitled  at  the  times 
of  their  deaths.  If  so,  it  must  descend  to  their 
heirs. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court : 

In  deciding  this  cause,  it  is  unnecessary  to- 
inquire  whether  the  Legislature,  by  its  reso- 
lution of  the  27th  March,  1783,  intended  to- 
comprise  within  its  bounty,  as  far  as  regarded 
the  line  of  this  State,  persons  not  embraced  by 
the  Act  of  Congress  of  16th  September,  1776  -r 
or  whether  the  commissioners  of  the  land 
office,  in  carrying  its  views  into  effect,  have 
expounded  them  too  liberally,  by  issuing  let- 
ters patent  to  soldiers  who  were  dead  at  the 
time  of  its  adoption  ;  or  whether,  if  those  who 
were  the  authorized  agents  of  government  have 
erred  in  judgment  as  to  the  proper  object  of 
gratuity,  bona  fide  purchasers  can  now  be  dis- 
turbed. Nor  is  it  of  any  use  to  settle  the 
operation  of  military  grants  under  the  Act 
passed  the  6th  April/1790.  It  cannot  be  dis- 
sembled, however,  that  were  it  proper,  in  this 
collateral  way,  to  draw  into  question  the 
validity  of  a  public  grant,  and  our  examination 
were  limited  to  the  terms  of  the  resolution,  and 
the  effect  of  the  grants,  as  fixed  by  this  law, 
very  serious  difficulties  would  occur.  What- 
ever our  feelings  might  be,  or  however  strong" 
the  claims  on  public  benevolence  of  those 
whose  fathers  may  have  perished  in  fighting 
the  battles  of  their  country,  we  could  hardly, 
without  some  violence,  or  indulging  an  im- 
proper sympathy,  give  to  these  proceedings  an 
interpretation  as  latitudinary  as  the  commis- 
sioners have  done.  From  a  view  of  the  differ- 
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ent  public  acts  relative  to  this  matter,  and  a 
recurrence  to  the  history  of  the  times,  we 
should,  perhaps,  be  compelled  to  say,  that  a 
provision  was  designed  for  such  officers  and 
soldiers  only  as  were  living  in  March,  1783. 

But  whatever  doubts  may  have  existed  on 
these  points,  and  on  which  no  opinion  is  now 
intended  to  be  given,  none  can  reasonably  be 
entertained  at  this  day,  with  respect  to  the 
validity  of  titles  derived  through  grants  to  , 
military  men  who  mav  have  died  at  any  period 
whatever  during  the  British  war.  The  Legis- 
lature has,  greatly  to  its  honor,  declared,  by  an 
Act  passed  the  5th  April,  180?,  that  the  title  "  to 
all  lands  theretofore  granted  by  letters  patent 
to  officers  and  soldiers  serving  in  the  line  of 
this  State,  in  the  Army  of  the  United  States, 
in  the  late  war  with  Great  Britain,  and  who 
died  previous  to  the  27th  March,  1783,  should 
66*]  be,  and  thereby  was  declared  *to  have 
been  vested  in  the  said  persons  at  the  time  of 
their  respective  deaths."  This  law  was  passed 
with  a  full  knowledge  of  every  circumstance, 
the  same  having  been  brought  to  public  view 
by  the  commissioners  appointed  to  settle  the 
title  to  this  property.  For,  so  long  since  as 
the  year  1800,  these  gentlemen,  in  a  very  able 
report  to  the  governor,  had  exposed  the  mis- 
takes, if  such  they  were,  which  had  been  made 
in  a  great  many  instances,  of  granting  lands 
to  persons  who  had  died  during  the  war, 
and  in  the  inoperative  nature  of  all  such 
patents.  They  went  further ;  they  not  only 
cautioned  government  against  rendering  those 
grants  valid,  but  recommended  the  institution 
of  an  inquiry,  as  preparatory  to  a  resumption 
of  the  lands.  Nor  were  motives  of  interest 
wanting  to  allure  to  a  measure  of  this  kind  ; 
for,  by  a  schedule  accompanying  this  report,  it 
appeared  that,  as  far  as  had  then  come  to  the 
knowledge  of  the  commissioners,  the  State 
would  have  gained  in  this  way  near  two 
hundred  thousand  acres  of  land  in  a  very 
valuable  part  of  the  country.  The  Legislature, 
however,  not  forgetful  of  the  services  which 
the  patentees  had  rendered  in  establishing  the 
independence  of  their  country,  disdained,  in  a 
moment  of  tranquility,  and  when  no  danger 
impended,  to  listen  to  suggestions  of  interest, 
but  with  generosity  not  very  common,  and 
therefore  the  more  laudable  in  a  public  body, 
confirmed  all  these  patents  without  discrimi- 
nation, and  that  by  expressions  so  apt  and 
strong,  that  neither  on  the  argument  nor  since 
has  the  plaintiff's  title  appeared  to  me  liable  to 
the  smallest  doubt.  The  acts  being  declaratory 
or  not  can  be  of  no  moment,  as  it  respects 
these  parties,  although  from  its  subject  mat- 
ter, as  well  as  expressions,  it  would  seem  more 
naturally  to  belong  to  the  former  class.  As 
these  lands  belonged  to  the  State,  if  the  patents 
were  void  or  inoperative  (for  it  is  not.  pretended 
they  have  been  granted  before  or  since),  it  was 
competent  to  the  Legislature  to  confirm  and 
quiet  the  titles  derived  under  them,  however 
defective  they  were  before.  And  as  we  do  not 
perceive,  from  the  facts  before  us,  that  the 
rights  of  any  person,  otherwise  acquired,  will 
be  affected  by  the  confirmation,  we  are  not 
bound  to  suppose  that  such  cases  exist.  It 
does  not  appear  that  Vredenburgh,  who  con- 
veyed to  Phelps,  had  any  title  at  all.  If  he 
had,  it  is  not  pretended  that  he,  or  those  under 
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whom  hf  claimed,  derived  any  right  from  the 
State. 

Something  was  said  of  an  adverse  possession 
in  Phelps  at  the  time  of  the  execution  of 
Pardy's  deed  ;  but  how  could  this  be  whoa 
*Phelps  had  agreed  that  the  purchase  [*67 
should  be  made  for  the  express  purpose  of  try- 
ing the  validity  of  this  title  ?  Surely,  stronger 
evidence  cannot  be  required  that  Phelps  did 
not  hold  adversely  to  Pardy,  notwithstanding 
his  deed  from  Vredenburgh,  than  his  willing- 
ness to  take  under  the  former,  at  a  stipulated 
price,  so  soon  as  his  title  should  be  estab- 
lished. Would  it  not  be  monstrous  to  let  him 
now  set  up  his  own  possession,  in  defiance  of 
the  plain  understanding  of  both  parties,  to  de- 
feat the  recovery  of  Sherwood  ? 

Nor  is  it  important  whether  the  Act  of 
April,  1803,  passed  prior,  or  subsequent  to 
bringing  this  suit.  Rather  than  put  the  plaint- 
iff, who  has  now  a  perfect  title,  to  a  new 
action,  because  it  be  doubtful  whether  such 
were  the  case  when  this  suit  was  commenced, 
and  for  no  other  purpose  than  to  prevent  the 
defendant's  liability  to  costs,  I  prefer  consider- 
ing the  law  as  relating  back  to  the  time  of 
issuing  the  patent,  which  comports  also  with 
the  intention  of  the  Legislature.  The  posted, 
must  be  delivered  to  the  plaintiff. 

KENT,  Cfi.  J.  Upon  this  case  the  two 
following  questions  have  been  made :  1st. 
Whether  there,  was  an  adverse  possession  of 
the  premises  at  the  time  of  giving  the  deed 
from  Mitchel  to  Pardy,  so  as  to  render  the 
same  void.  2d.  Whether  the  original  grant 
from  the  State  to  Mitchel  was  a  sufficient  basis 
to  support  the  plaintiff's  title. 

1.  It  appears  that  a  deed  of  the  premises 
was  executed   by   William  I.  Vredenburg  to 
Samuel  Phelps,  on  the  6th  of  December,  1794, 
and  although  it  is  not  stated  when  Phelps  took 
possession  under  that  deed,  yet  we  find  him  in 
possession  on  the  10th  of 'November,    1797, 
only  a  few  days  subsequent  to  the  deed  to 
Pardy.     From  this  it  might  be  presumed  that 
he  was  in  possession  as  early,  at  least,  as  the 
time  of    the  sale  to  Pardy,   and  if    so,   his 
possession  was  under  color  of  title,  adverse  to 
that  of  Mitchel.     But,  notwithstanding  this 
might  have  been  the  case,  I  think  that  Phelps 
concluded  himself  from   making  that  objec- 
tion.    When  the  lessor  of  the  plaintiff  pur- 
chased from  Pardy,  it  was  with  the  knowledge 
and  assent  of  Phelps,  and  he  was  eventually 
to  be  benefited  by  it  on  the  terms  stated  in  his 
agreement.     It  was  agreed  between  them  that 
the  lessor  of  the  plaintiff  should  purchase,  and 
bring  a  suit  thereupon  to  try  the  validity  of 
the  title  derived  through  Pardy.     This  was  a 
waiver  of  the  objection  now  set  up  ;  for  the 
object  of  the  agreement  was  to  try  the  validity 
of  *the  title  as  it  had  existed  in  Mitchel.  [*68 
The   parties  never    had  in    view    this    mere 
technical  objection,  which  does  not  go  to  the 
merits  of  the  title.     It  would  be  against  good 
faith  for  the  tenant,  or  one  under  him,  now  to 
set  it  up,  and  it  therefore  ought  not  to  be  per- 
mitted. 

2.  It  is  stated  that  the  action  was  commenced 
in  the  year  1798,  and  I  am  of  opinion  that,  at 
that  time,  the  letters  patent  to  Mitchel  were 
nugatory  and  void,  and  the  property  remained 
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vested  in  the  people  of  this  State.  TJie  Act  of 
Cth  ot  April,  1790,  gave  letters  patent  for  the 
military  bounty  lands  an  operation  from  the 
27th  of  March,  1783,  so  as  to  be  deemed  to 
•have  vested  title  in  the  grantees  from  that  time  ; 
and  the  Legislature  were  no  doubt  competent 
to  give  their  letters  patent  a  relation  back  to  a 
time  anterior  to  the  issuing  them.  Consider- 
ing the  promise  that  the  State  had  made  to 
their  two  regiments  of  infantry,  by  the  resolu- 
tion of  the  27th  of  March,  1783,  this  relation 
back  to  that  time  was  no  more  than  a  just  exe- 
cution of  that  original  promise,  and  not  being 
to  the  prejudice  of  third  persons,  it  was  con- 
formable to  general  principles  of  law.  (18 
Vin.  Abr.,  tit.  Relation,  D.  E.)  But  this  Act 
of  1790  could  not,  by  any  just  construction, 
be  considered  as  authorizing  grants,  when  the 
person  to  be  designated  as  the  grantee  was 
not  alive  in  March,  1783.  The  resolution  of 
the  Legislature  evidently  referred  only  to  offi- 
cers and  soldiers  then  in  esse,  and  composing 
the  regiments  commanded  by  Van  Schaick 
and  Van  Cortlandt ;  and  the  resolution  of 
Congress  of  the  16th  September,  1776,  on 
which  the  resolution  of  the  Legislature  was 
framed,  only  applied  to  the  soldiers  who  should 
continue  to  the  end  of  the  war,  and  to  the  rep- 
resentatives of  those  who  should  be  slain  by 
the  enemy.  There  could  be  no  pretense  that 
a  soldier  who  died  before  1783  was  within 
those  provisions,  and  the  Act  of  1790,  by  mak- 
ing the  letters  patent  to  be  issued  in  pursuance 
of  the  resolution  to  refer  back  to  the  date  of 
the  resolution  and  no  further,  most  undoubt- 
edly meant  that  they  should  correspond  and 
be  commensurate  only  with  the  former  pro- 
vision. There  is  nothing  in  the  word  of  the 
act,  when  attentively  considered,  that  favors 
a  different  construction ;  and  it  would,  in- 
deed, have  required  the  most  explicit  and  posi- 
tive provision  to  have  extended  the  grants,  by 
relation,  anterior  to  the  period  of  1783  and  be- 
yond the  limits  of  the  original  contract.  The 
Act  of  the  5th  April,  1803,  appears  to  reach 
and  help  these  patents,  made  to  persons  who 
69*]  were  dead  in  1783,  by  reviving  *the  grant 
and  giving  it  a  relation  back  to  the  life  of  the 
grantee.  It  declares  "that  the  title  to  all 
lands  before  granted  by  letters  patent  to  officers 
and  soldiers  serving  in  the  line  of  this  State, 
in  the  Army  of  the  United  States,  in  the  war 
with  Great  'Britain,  and  who  died  previous  to 
the  27th  of  March,  1783,  shall  be,  and  is  de- 
clared to  have  been  vested  in  the  said  persons 
at  the  time  of  their  deaths  respectively. "  This 
act  does  not  appear  to  have  been  intended  as  a 
declaratory  act,  and  we  ought  not  to  presume 
it  to  have  been  so  intended,  when  we  do  not 
perceive  any  solidity  in  the  opinion  that  such 
was  the  antecedent  law.  And  if  this  last  act 
was  a  declaratory  one,  it  would  not  be  binding 
on  the  courts  as  such,  although  as  a  legislative 
opinion  it  would  deserve  and  receive  very  re- 
spectful consideration.  I  consider,  therefore, 
this  Act  of  1783  as  introductory  of  a  new  rule 
in  respect  to  the  letters  patent  in  question  ;  and 
Lad  it  passed  before  the  commencement  of  the 
present  suit,  it  would  have  conclusively  estab- 
lished the  plaintiff's  title.  The  last  provision 
affects  no  other  rights  than  those  of  the  State. 
There  cannot  arise  any  conflicting  title  in  con- 
sequence of  it,  and  it  rested  with  the  Legisla- 
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ture  in  its  discretion  to  part  with  its  title  to  the 
premises,  in  the  mode  and  to  the  extent  it 
should  deem  advisable.  But  a  title  acquired 
after  the  commencement  of  the  suit  cannot  IK- 
introduced  upon  the  trial,  unless  it  be  one  de- 
rived from  the  defendant,  since  this  would  be 
to  charge  the  defendant  with  the  costs  of  the 
suit.  For  this  reason  I  think  the  plaintiff 
ought  to  have  been  nonsuited  at  the  trial,  not- 
withstanding he  appears  to  be  now  vested  with 
a  valid  title.' 

Judgment,  for  the  plaintiff. 

Cited  in— 2  Johns.,  83 ;  14  Johns.,  405 ;  15  Johns., 
345;  19  Johns.,  203;  9  Cow.,  255,  069;  2  Hill.  305. 


SHEFFIELD  v.  WATSON. 

Government    Agent — Personal   Liability — Con- 
tract— Official  Character. 

A  government  agent,  though  known  to  be  such, 
contracting  for  things  for  the  use  of  government, 
will  be  personally  liable  on  his  contract,  unless  he 
make  it,  in  his  official  character,  on  account  of  gov- 
ernment, and  the  party  contracted  with  appear  to 
have  looked  to  the  government  alone  for  compensa- 
tion.* 

Citations— 1  Bro.  Ch..  101,  n.;  3  Wils.,  149;  1  Cranch, 
345. 

A  SSUMPSIT  for  work,  labor,  and  materials 
Jil.  in  making  two  drafts  and  models  for  the 
frigate  Adams,  at  the  defendant's  request. 
There  being  no  dispute  about  the  facts,  a 
verdict  was  taken  by  consent,  subject  to  the 
opinion  of  the  court,  on  the  following  case  : 

The  defendant,  who  was  publicly  Known  as 
the  navy  agent  for  the  general  government,  in 
consequence  of  orders  to  have  the  Adams  built, 
wrote  to  the  plaintiff  a  letter,  on  the  subject 
of  the  present  suit,  couched  in  these  words  : 

*July  8th,  1799.     [*7O 
"SiR  : 

"  I  pray  you  to  make  a  draft  of  the  ship  as 
soon  as  possible,  for  which  you  shall  have  the 
usual  allowance  from 
t  "Your  humble  sftrvant, 

"To  Mr.  Sheffield.         JAMES  WATSON." 

The  plaintiff,  in  pursuance  of  this,  made  a 
draft  and  model  on  a  scale  of  108  feet ;  but 
directions  having  been  given  to  the  defendant 
to  construct  the  frigate  on  larger  dimension*, 
he  ordered  another  draft  and  model,  which 
was  accordingly  furnished  by  the  plaintiff, 
who  shortly  after,  in  conjunction  with  one 
John  Jackson,  entered  into  a  written  contract 
with  the  defendant  for  building  the  ship.  In 
this  agreement  Watson  styled  himself  "agent 
for,  and  in  behalf  of  the  United  States." 

In  ship  building,  modelling  and  drafting  are 

1.— See  Fisher  v.  Fields,  10  J.  K.,  495. 

*A  public  agent,  in  his  known  official  capacity, 
employing  a  man  to  work  on  account  of  goveru- 
ment,  is  not  personally  liable  for  his  wages.  Walker 
v.  Swartwout,  12  J.  E..  444. 


NOTE.— Ministerial  and  official  officer*— Personal 
liability  of. 

See  Henderson  v.  Brown,  1  Cai.,  92,  note ;  Seaman 
v.  Patten,  2  Cai..  312.  note. 
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distinct  charges,  and,  on  the  present  occasion, 
constituted  no  part  of  the  demand  against  gov- 
ernment, they  employing  a  regular  draftsman 
of  their  own,  whose  business  it  is  to  furnish 
drafts  and  models  for  government  ships, 
though,  from  some  particular  circumstances, 
he  had  not  done  it  for  the  Adams. 

Upon  these  facts  it  was  submitted  to  the 
court  to  determine  whether  the  plaintiff  was 
entitled  to  recover  for  one  or  two  drafts  and 
models,  or  whether  he  was  entitled  to  recover 
at  all.  If  for  the  two,  the  verdict  to  be  entered 
for  $300  ;  if  for  one  only,  for  $150  ;  but  if  not 
tit  all.  then  to  be  entered  for  the  defendant. 

Mr.  Blake,  for  the  plaintiff.  *This  case  will 
turn  on  the  intent  of  the  parties.  Whether 
Sheffield  considered  the  defendant  as  acting  in 
his  individual  capacity,  or  as  agent  for  the 
United  States.  The  intendmeiit  of  law  would 
naturally  view  him  in  the  first  of  these  lights, 
for  whoever  contracts  for  the  labor  of  another 
assumes  prima  facie  responsibility  of  payment. 
This  alone  would  be  sufficient  to  induce  in  the 
plaintiff  a  belief  that  he  was  to  look  to  the  de- 
fendant for  his  money.  He  would  perform 
the  services  required  under  that  impression 
and  with  that  intent.  This,  therefore,  is  to  be 
the  rule  of  construction  to  ascertain  who,  by 
the  plaintiff,  was  contemplated  as  his  paymas- 
ter. To  show  this  intent  of  the  parties  ought 
to  govern.  (1  Pow.  on  Cont.,  243.)  The  fact 
relied  on  to  destroy  this  general  responsibility, 
71*]  and  establish  *the  contract  to  have  been 
entered  into  with  another  intent,  is  that  the 
defendant  was  known  to  be  the  agent  of  the 
United  States.  Against  this  the  letter  of  the 
plaintiff  speaks  a  plain  language  ;  and  for  the 
very  services  the  plaintiff"  rendered,  govern- 
ment have  an  officer  of  their  own,  and  could 
not,  therefore,  be  resorted  to  by  us. 

Messrs.  Hopkins  and  Harison,  contra.  The 
question  is,  whether  a  known  agent  of  the 
United  States,  acting  in  a  line  palpably  for  the 
service  of  the  public,  shall  be  responsible  in 
his  individual  character  on  the  contracts  he 
may  thus  make  for  government.  The  con- 
trary is  firmly  settled.  (Myrtle  v.  Beaver,  1 
East,  135;  Ricev.  Chute.,  Id.,  579;  Mcybeath 
v.  HaMiman,  1  D.  &  E.,  172  ;  Unwin  v.  Wool- 
xey,  Id.,  674.)  If  the  plaintiff  is  to  recover,  the 
defendant  must  lose  the  money.  The  agent  of 
even  an  individual,  if  known  to  be  acting  for 
his  principal,  does  not  incur  any  liability  ;  a 
fortiori  the  agent  of  government.  No  sur- 
prise is  pretended  ;  the  plaintiff  contracted 
with  his  eyes  open,  and  to  make  a  government 
agent  responsible  there  must  be  clear,  unam- 
biguous circumstances  to  show  he  contracted 
in  his  private  capacity. 

Mr.  Cairns,  in  reply.  That  an  agent  may 
bind  himself  by  contracts  made  for  his  prin- 
cipal is  admitted.'  In  addition  to  the  facts 
already  relied  on  to  evince  that  was  the  case  in 
the  present  instance,  the  conduct  of  the  parties 
themselvs,  when  intending  it  to  be  otherwise, 
may  be  referred  to.  In  contracting  for  build- 
ing the  frigate,  Mr.  Watson  describes  himself 
as  agent  for  and  in  behalf  of  the  United  States. 
.When,  therefore,  he  does  not  so  engage,  he 

1.— Whether  he  contracts  for  himself  or  his  princi- 
pal is  a  matter  of  fact  for  a  jury.  Cottrell  v.  Thome 
and  O'Hara,  January,  1803.  M.  8.,  Kent.  Ch.  J. 
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must  mean  to  personally  undertake.  There  is 
a  case  in  Strange '.(Thomas  v.  Biahop,  2  Str., 
955)  where  a  cashier  of  a  public  company  was 
held  answerable,  in  his  private  capacity,  for  a 
bill  accepted  by  him  in  his  own  name,  though 
directed  to  him  as  cashier,  and  drawn  upon  the 
funds  of  the  company.  Words  tantamount  to 
those  used  in  this  letter  have  been  ruled  to 
create  an  individual  responsibility.  In  General 
Burgoyne's  case,  cited  in  Macbealh  v.  Ilaldiman, 
the  expressions  were  that  the  plaintiff  "should 
be  paid  at  the  same  rate  as  the  provost-marshal 
under  General  Howe,"  and  they  were  held  to- 
work  a  personal  liability.  Whenever  the  rule 
contended  for  on  the  other  side  has  been, 
allowed  to  operate,  the  terms  of  the  contract 
have  shown  that  it  was  entered  into  with  a 
reference  to  government.  In  Macbeath  v.  Hal- 
dlman  the  plaintiff's  accounts  were  made  out 
'^government  debtor,"  and  the  whole  of  the 
correspondence  stated  in  the  report  manifests 
the  same  idea.  So  in  Unwin  v.  Woohey,  the 
charter-party  was  expressly  "for  and  on  ac- 
count of  government."  All  the  cases  referred 
to  have  the  *same  or  some  other  similar  [*72 
ingredient,  distinguishing  them  from  the  pres- 
ent. Under  a  system  so  widely  extended  as 
ours,  to  turn  over  to  the  administration  every 
man  who  might  furnish  that  which  the  country 
requires,  would  be  ruinous  and  impede,  if  not 
totally  obstruct,  the  public  service.  Suppose 
the  rations  of  an  army  delivered  to  a  commis- 
sary, must  the  recourse  be  to  government 
alone  ?  The  defendant,  in  giving  directions 
for  the  models,  either  acted  under  the  or- 
ders of  government,  or  he  did  not.  IB  the 
first  case,  he  either  has  received,  or  will  re- 
recive,  the  amount  of  the  present  contest ;  if 
so,  he  suffers  nothing  by  the  recovery.  In  the 
second,  he  must  have  intended  to  act  for  him- 
self, and  is  therefore  liable  on  his  contract. 

LIVINGSTON,  J. ,  delivered  the  opinion  of  the 
court : 

It  is  not  enough  the  plaintiff  knew  the  de- 
fendant to  be  navy  agent,  and  that  the  frigate 
whose  model  he  was  to  make,  was  to  be  a 
public  ship  of  war.  Before  we  send  him  to 
government  for  redress,  it  should  appear,  as 
well  that  Watson  contracted  in  his  official 
character  on  account  of  the  United  States,  as 
that  Sheffield  gave  credit,  and  intended  to  look 
to  the  government  alone  for  compensation.  No 
one  would  do  anything  for  a  public  agent  were 
he  compelled  for  every  demand,  however  small, 
to  send  his  account  to  the  seat  of  government 
or  to  petition  Congress  for  relief.  The  expense 
and  delay  would,  in  many  cases,  be  greater 
than  the  sum  due  might  be  worth.  Never  be- 
fore was  it  insisted  that  every  carpenter,  ship- 
chandler,  &c.,  who  had  supplied  materials,  or 
bestowed  labor  on  a  public  vessel,  had  no  re- 
course against  the  person  employing  him. 
The  consequence  would  be  either  an  unwill- 
ingness to  work  for  the  public,  or  an  exorbi- 
tant price  would  be  asked,  as  an  indemnity 
for  the  inconvenience  of  applying  to  the  Legis- 
lature or  some  distant  office  for  a  settlement. 
It  is  more  reasonable  that  an  agent  who  re- 
ceives a  salary  or  a  commission,  should  be  per- 
sonally answerable  to  all  who  are  employed  in 
his  department.  He  trusts  government.  His 
acceptance  of  the  office  is  voluntary.  He  is 
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compensated  for  his  services  ;  and,  so  long  as  he 
acts  within  his  instructions,  he  runs  no  risk  of 
having  any  proper  account  disallowed.  In  ordi- 
nary cases  he  will  not  be  alarmed  at  a  respon- 
sibility which,  upon  great  occasions,  such  as 
provisioning  an  army,  or  the  like,  may  be 
avoided  by  taking  care  so  to  model  the  con- 
tract as  to  leave  no  doubt  that  the  party  was 
willing,  and  intended  to  look  not  to  him,  but 
to  the  public.  Where  this  precaution  is  omit- 
73*]  ted,  he*ought  to  be  liable  for  everything 
done  at  his  request,  although  his  character  be 
known,  and  that  the  services  rendered  are  on 
public  account.  Here,  on  the  contrary,  is 
something  very  like  an  express  undertaking  on 
the  part  of  Watsou  to  pay.  For  what  other  con- 
struction can  be  put  on  the  conclusion  of  his  let- 
ter, in  which  he  declares  that  the  plaintiff  "shall 
have  the  usual  allowance  from  his  humble 
servant  "1  His  public  character  is  not  brougfc 
to  view,  nor  is  the  plaintiff  referred  to  govern- 
ment for  satisfaction.  It  must  have  been  upon 
reasoning  like  this  that  the  Lord  Chancellor, 
assisted  by  two  of  the  judges  of  the  King's 
Bench,  proceeded,  in  the  case  of  Horsley  v. 
Bell  (1  Bro.  Ch.  Rep.,  101,  in  note).  They 
considered  the  commissioners  named  in  an  act 
of  Parliament  for  carrying  on  a  certain  navi- 
gation, personally  liable  to  the  undertaker, 
although  he  knew  they  were  exercisinga  public 
trust,  and  they  had  signed  the  several  orders 
in  that  capacity. 

It  is  not  intended  to  shake  any  of  the  En- 
glish authorities  on  this  point.  None  are  to  be 
found  in  which  the  party  was  denied  a  remedy 
against  his  immediate  employer,  but  on  the 
principles  here  recognized.  In  Melchart  et  al. 
v.  Halsey  et  al.  (3  Wils,  149),  Lord  Mansfield 
thought,  from  the  circumstances  disclosed 
(but  what  they  were  does  not  appear),  that  the 
forage  and  provisions  furnished  the  British 
troops  were  "upon  the  public  faith  and  credit 
of  the  government,"  and  therefore  nonsuited 
the  plaintiff.  So  in  Macbeath  v.  Haldiman,  the 
plaintiff  had  made  "  government  debtor  for 
sundries  supplied  by  order  of  the  lieutenant- 
governor,"  and  on  this  circumstance  the  court 
laid  great  stress.  The  Supreme  Court  of  the 
United  States,  in  Hodgson  v.  Dexter  (1  Cranch, 
345),  regarded  the  contract  as  made  "with  a 
view  entirely  to  government."  When  this  ap- 
pears, it  will  be  unjust  to  charge  the  officer  ; 
but,  as  the  contrary  may  fairly  be  inferred  as 
the  understanding'and  agreement  between  the 
parties,  the  plaintiff  must  have  judgment  for 
.$300,  and  this  is  the  unanimous  opinion  of 
the  court.1 

Judgment  for  the  plaintiff  for  his  whole 
demand. 

Disapproved— 12  Johns.,  446. 

Cited  in-5  Johns.,  355 ;  13  Johns.,  388 ;  1  Cow.,  535 ; 
22  Barb.,  615. 

1. — A  superintendent  of  affairs  on  the  canals  of  this 
State,  although  an  agent  of  the  State,  is  personally 
liable  in  an  action  on  the  case,  for  damages  sus- 
tained by  an  individual  through  the  negligence  of 
workmen  employed  in  making  repairs.  Shephard 
v.  Lincoln,  17  Wend.,  250. 
It  seems,  that  in  an  action  against  the  superintend- 
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Slander — Actionable  Words — Insufficient  Count 
not  Made  Good  by  Confession  and  Justifi- 
cation. 

If  a  man  say  to  another  "You  swore  to  a  lie,  for 
which  you  now  stand  indicted,"  it  is  actionable. 

If  the  count,  in  an  action  for  words,  be  insuffi- 
cient, and  the  declaration  do  not  contain  any  intro- 
ductory matter  or  colloquium,  by  reference  to  which 
they  can  be  rendered  so,  the  inadequacy  of  the 
count  cannot  be  made  good  by  a  justification  and 
confession  of  the  words  in  the  bar. 

Citations— 4  Rep.,  17;   2  Bl.  Rep.,  901;  Cro.  Eliz., 
416 ;  1  Bulst.,  40 ;  Sir  W.  Jones,  307 ;  Cro.  Car.,  288. 
• 

THIS  was  an  action  for  words  spoken  of  the 
plaintiff,  and  came  before  the  court  on  a 
motion  in  arrest  of  judgment. 

The  declaration  consisted  of  nine  counts* 
The  first,  second  and  third  charged  the  de- 
fendant with  saying  "you  swore  false." 
*The  fourth,  fifth  and  sixth,  with  saying  [*74 
"  you  swore  to  a  damned  lie,  and  you  knew  it. " 
The  seventh,  eighth  and  ninth,  with  saying 
"  you  swore  to  a  damned  lie,  and  you  knew  it, 
for  which  you  now  stand  indicted,"  innuendo, 
that  the  plaintiff  had  committed  willful  per- 
jury. The  defendant  pleaded  to  all  the 
counts,  first  not  guilty,  and  second  in  bar,  a 
justification,  that  a  court  of  oyer  and  terminer 
held  at  White  Plains,  in  the  County  of  West- 
chester,  the  plaintiff  was  sworn  and  examined 
as  a  witness  in  a  cause  concerning  the  building 
a  store  on  a  high  road,  and  did  then  and  there 
falsely  and  corruptly  swear,  that  a  part  of  the 
store  remained  on  the  ground  where  it  had 
formerly  stood,  and  had  not  been  removed, 
when,  in  fact,  no  part  of  the  store  at  the  time 
of  plaintiff's  so  swearing,  remained  there,  for 
which  an  indictment  was  found  and  presented 
against  him.  Replication,  de  injura  sua  pro- 
pria  absque  tali  causa,  and  issues  thereon,  with 
verdicts  for  the  plaintiff  on  all  the  pleas, 
which,  however,  were  entered  only  on  the 
three  last  counts  (the  first  six  being  confessed- 
ly bad),  and  entire  damages  assessed. 

Mr.  Caines,  for  the  defendant.  The  action 
is  nottnaintainable.  The  counts  allege  an  in- 
dictment for  that  which  is  not  indictable.  For 
simple  false  sweaiing,  an  indictment  will  not 
lie.  There  is  not,  therefore,  any  offense 
charged  for  which  the  plaintiff  could  be  pun- 
ished. The  ground  of  the  present  suit  is  that 
there  is  such  an  offense  imputed.  The  addition 
of  "for  which  you  now  stand  indicted,"  does 
not  make  the  act  more  criminal,  for  a  man  may 
be  indicted  and  yet  be  innocent.  "  Thou  art  a 
false  knave  and  thou  wast  arraigned  for  two 
bullocks,"  Bayly  v.  Chumngton  (Cro.  Eliz., 
279),  held  not  actionable ;  for,  continues  the 
authority,  "  he  saith  not  he  was  arraigned  for 
stealing  two  bullocks,  and.  if  the  words  had 

ent  for  nonfeasauce,  it  would  be  necessary  to  show 
his  office  and  all  other  facts  necessary  to  fix  upon 
him  the  duty  of  making  repairs,  as'  that  he  had 
funds,  &c.,  but  for  nonfeasance,  it  is  enough  to 
prove  negligence  or  mismanagement.  Id. 

A  superintendent  of  canals  is  not  personally  re- 
sponsible for  work  done,  or  materials  found,  at  his 


NOTE.— Slander— Distinction  between  a  charge  of 


'wny  and  a  charge  of  having  sworn  to  a  lie. 
See    Hopkins  v.  Beedle,  1    Cai.,  347,  note. 
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been  so,  yet  the  words  had  not  been  actiona- 
ble, fora  man  may  be  arraigned  for  felony  and 
yet  no  felon."  So,  by  Yelverton,  J.  (1  Bulst., 
40):  "Thou  wert  arraigned  for  stealing  a 
horse,  when  the  plaintiff  had  been  acquitted," 
and  ruled  that  no  action  would  lie.  To  sustain 
.a  suit  for  words,  sach  as  the  one  now  before 
the  court,  it,  is  requisite  not  only  that  there 
should  be  a  crime  stated,  but  an  affirmation 
that  it  ws.s  committed.  In  Steward  v.  Bishop 
.{Hob.,  177),  the  expressions  were  "James 


Steward  is  in  jail  for  stealing  a  mare,  and 
other  beasts."  It  was  determined  they  were 
not  actionable,  because  being  in  jail  "for" 
doing  a  thing  does  not  say  it  was  done.  So 
here,  "for  which  he  stands  indicted,"  does  not 
imply  he  was  guilty.  There  is,  then,  no 
*word  used  which  states  a  crime,  nor  [*75 
any  allegation  that  it  was  actually  committed. 
If  so,  it  is  not  helped  by  the  innuendo, 
"meaning  that  the  said  Daniel  had  committed 
willful  and  corrupt  perjury."  The  office  of  an 


request,  for  the  repair  of  canals  or  works  connected 
.therewith,  unless  it  is  manifest  that  it  was  the  inten- 
tion of  the  parties  that  he  should  be  personally 
liable.  A  naked  promise  to  pay  Is  not  enough  in 
.such  case  to  create  a  personal  obligation.  Osborne 
v.  Kerr,  12  Wend.,  179. 

State  agents,  by  an  unauthorized  contract,  sell  its 
bonds  or  certificates  of  stocks  on  credit  to  an  irre- 
sponsible purchaser,  chargeable  with  notice  of  the 
agent's  want  of  authority;  held,  that  the  securities 
being  negotiable,  so  as  to  render  them  valid  in  the 
hands  of  a  bona  fide  holder,  the  State  was  entitled 
to  an  injunction  restraining  the  purchaser  from 
transferring  them  or  their  proceeds,  and  to  have  a 
receiver  appointed  of  such  as  were  still  under  the 
purchaser  s  control,  together  with  the  proceeds  of 
the  residue.  Delafleld  v.  State  of  Illinois,  2  Hill, 
159. 

The  comptroller  is  the  general  agent  of  the  State 
in  its  fiscal  department,  and  has  authority  without 
.any  express  legislative  provision,  to  accept  addi- 
tional collateral  security  from  the  debtors  of  the 
.State.  Jackson  v.  Brown,  5  Wend.,  590. 

A  State  passed  a  law  for  the  borrowing  of  money, 
and  authorized  its  governor  to  issue  and  sell  bonds 
or  certificates  of  stock  for  the  amount  borrowed, 
declaring,  however,  that  the  stock  should  not  be 
•sold  for  less  than  its  par  value,  and  empowering  the 
governor  to  appoint  agents  to  effect  the  loan ;  and 
a  loan  was  effected  upon  the  terms  that  the  money 
.should  be  paid  by  installments,  and  at  deferred  pe- 
riods, but  that  interest  should  '.commence  imme- 
diately upon  the  whole  sum,  and  certificates  of 
stock  were  issued  and  delivered  to  the  lender ;  held, 
that  the  contracts  were  not  obligatory  upon  the 
State,  because  the  agents  had  exceeded  rneir  author- 
ity, first,  in  selling  the  stock  upon  credit,  and  sec- 
ond, in  agreeing  that  the  interest  should  commence 
running  previous  to  the  advance  of  the  money— 
thus  virtually  selling  the  stock  for  less  than  its  par 
value,  and  that,  therefore,  the  State  was  entitled  to 
&  return  of  the  certificates  of  stock.  Delatteld  v. 
State  of  Illinois,  28  Wend.,  193 ;  Delafleld  v.  State  of 
Illinois,  2  Hill,  159. 

The  approval  by  the  governor  of  the  acts  of  his 
.-agents,  the  receipt  and  appropriation  of  a  portion  of 
the  proceeds  of  the  certificates,  and  other  acts  of 
.acquiescence  of  executive  officers  of  the  State,  were 
not  enough  to  amount  to  a  ratification  of  the  con- 
tracts :  that  they  could  be  ratified  only  by  the  Leg- 
islature, and  inasmuch  as  it  appeared  that  the  Leg- 
islature, when  specially  convened  for  the  purpose, 
disavowed  the  contracts,  and  took  measures  te  re- 
cover back  the  certificates,  all  pretense  of  ratiflca- 
ton  failed.  Id. 

Where  a  note  is  received  by  an  officer  of  the  gov- 
ernment as  collateral  security  for  the  payment  of  a 
debt  due  the  State,  the  debtor  cannot  avail  himself 
of  the  neglect  or  omission  of  the  officer  to  perform 
the  duties  which  the  law,  in  ordinary  cases,  imposes 
upon  a  party  thus  receiving  a  note.  Seymour  v. 
Van  Slyck,  8  Wend.,  400. 

And  even  should  the  officer  expressly  assume  re- 
sponsibility in  relation  to  such  note,  as  to  prosecute 
it  to  judgment,  it  seems  that  the  State  would  not  be 
responsible  for  any  laches  that  might  occur.  Id. 

Thero  is  no  difference  between  theagant  of  an  in- 
dividual and  of  the  government;  the  question  in  all 
casts  is  to  whom  the  credit  is  given.  Rathbon  v. 
Budlong,  15  J.  It.,  1 ;  Mott  v.  Hicks,  1  Cow.,  513. 

An  agent  of  government,  known  as  such,  is  per- 
sonally able.unless  it  appear  that  he  contracted  in  his 
official  character,  and  that  the  other  party  gave  the 
ei-edit  to  the  government.  Sheffield  v.  Watson,  3 
Cai.  R.,69.  But  see  Walker  v.  Swart  wont,  12  J.  H.,  444. 

A  public  officer  is  liable  on  an  express  promise  to 
pay  for  services  rendered  to  the  government.  Gill 
v.  Brown,  12  J.  R.,  385. 

But  where  such  public  agent  strikes  a  balance  and 
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promises  to  pay  in  writing,  adding  his  character  of 
agent,  he  is  not  personally  liable.  Fox  v.  Drake,  8 
Cow.,  191. 

Aliter,  if  he  has  the  public  funds  in  his  hands. 

But  where  such  agent  has  a  discretion  in  applying 
the  public  funds,  and  after  such  promise  applies 
funds  in  his  hands  to  the  payment  of  junior  con- 
tracts, this  will  not  render  him  personally  liable. 

""when  it  does  not  appear  that  the  agent,  in  making 
the  contract,  acted  ostensibly  or  expressly  as  a  pub- 
lic agent,  it  will  be  deemed  a  private  contract. 
Swift  v.  Hopkins,  13  J.  R.,  313. 

Where  the  plaintiff's  vessel  was  employed  by  the 
defendant,  a  captain  in  the  Navy  of  the  United 
States,  in  transporting  ordnance  and  military  stores, 
during  the  war,  and  by  direction  of  the  defendant 
was  sunk,  to  prevent  the  enemy  from  getting  pos- 
session ;  by  whom,  however,  she  was  subsequently 
raised  and  carried  off.  Held,  that  the  defendant 
was  not  liable  for  the  vessel.  Bronson  v.  Woolsey, 
17  J.  R.,  48. 

A  public  agent,  as  a  deputy-marshal,  may  be  com- 
pelled to  refund  money  paid  by  compulsion.though 
paid  over  without  notice.  Frye  v.  Lockwood,  4 
Cow.,  454. 

And  especially  where  the  suit  is  defended  at  the 
risk  and  expense  of  the  government.  Id. 

But  the  rule  does  not  extend  to  the  sum  of  money 
obtained  1#  the  agent,  by  compulsion  or  extortion 
Id. 

Nor  especially  where  the  suit  against  the  agent  is 
defended  at  the  risk  and  expense  of  the  principal. 
Id. 

As  where  money  was  paid  to  a  deputy-marshal  of 
the  United  States,  on  a  warrant  from  a  pretended 
court-martial,  whose  proceedings  were  coram  lion 
judice,  for  militia  fine,  and  the  money  was  paid  over 
to  the  marshal  without  notice,  by  whom,  or  by  the 
Secretary  at  War.  the  suit  was  defended.  Held,  that 
the  action  lay  against  the  deputy.  Id. 

Public  agents  striking  a  balance  and  promising  to 
pay  in  writing,  adding  their  character  of  agent,  are 
not  personally  liable.  Fox  y.  Drake,  8  Cow.,  191. 

E.  g.,  commissioners  appointed  under  the  statute 
(sess.  35,  ch.  75,  sec.  9,  10),  to  superintend  building 
the  court-house  in  Tioga  County.  Otherwise,  if  they 
have  public  funds  in  their  hands.  Id. 

They  are  not  personally  liable  on  the  ground  that 
they  have  made  payments  on  contracts  entered  into 
subsequent  to  the  one  on  which  the  action  is 
brought,  thus  exhausting  their  funds.  Id. 

They  have  a  discretion  in  applying  the  public 
funds,  which  is  not  controlled  by  the  order  or  time 
in  which  they  have  made  their  contracts.  Id. 

A  public  agent,  in  his  known  official  capacity, 
employing  a  person  to  work  on  account  of  the  gov- 
ernment, is  not  personally  liable  for  the  wages. 
Walker  v.  Swartwout,  12  J.  R.,  444. 

There  is  no  difference  between  the  agent  of  an  in- 
dividual and  of  the  government,  as  to  their  liability . 

The  question  in  all  cases  is,  to  whom  the  credit  is 
given.  Rathbon  v.  Budlong,  16  J.  R.,  1. 

Therefore,  if  the  agent,  at  Ute  time  of  entering 
into  the  contract,  makes  known  the  name  of  his 
principal,  to  the  person  with  whom  he  contraets.he 
is  not  personally  liable.  Id. 

The  officers  of  the  treasury  are  not  bound  to  re- 
ceive from  the  occupant  the  purchase  money  of 
lands  sold  for  quitrents,  and  fifty  per  cent,  advance, 
for  the  purchaser,  after  a  conveyance  to  the  latter, 
until  notice  has  been  given  by  him  to  the  occupant 
to  pay  the  same.  The  People  v.  Comptroller  of 
New  1'ork,  1  Wend.,  301. 

An  action  will  not  lie  against  an  officer  of  the 
Army  on  his  promise  to  pay  a  reward  offered  for 
the  apprehending  a  deserter,  he  acting  in  his  official 
capacity,  and  as  an  agent  of  the  government.  Bel- 
knap  v.  Reinhart.  2  Wend.,  375. 
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innuendo  is  not  to  supply,  but  designate.1  It  is 
synonymous  with  a  preedietnm,  (James  v. 
Rutkcli,  4  Rep.  17.)  Therefore,  in  Gurneth  v. 
I)erry(§  Lev.,  166),  "thou  wast  a  forsworn 
man,  and  didst  take  a  false  oath  against  me, 
before  Juntice  Scawen,  innuendo,  John 
Scawen,  a  justice  of  the  peace,"  it  was  deter- 
mined the  innuendo  did  not  aid,  and  that  the 
declaration  was  insufficient.  The  same  princi- 
ple is  recognized  in  Holt  v.  Scholefield  (6  D.  & 
E.,  691),  where  it  is  said  it  ought  to  be  shown, 
either  by  introductory  matter  or  averment, 
that  the  forswearing  was  in  some  judicial  pro- 
ceeding. Where  it  appears  in  the  introductory 
part  it  is  good.  (Brumrigv.  Hanger,  Hard., 
151.)  So,  if  it  be  the  result  of  necessary  im- 
plication. (6  D.  &  E.,  691.)  If  it  be  said  that 
it  arises  here  from  the  word  "indicted,"  then  it 
ought  to  have  been  averred.  The  rule  is  this  : 
when  the  latter  words  are  relied  on  to  explaim 
the  first,  and  give  them  their  criminality,  if 
they  be  connected  with  the  former  by  the  word 
"  for,"  they  must,  be  followed  by  an  averment  : 
when  by  the  word  "and,"  they  need  not. 
(Painter  v.  Wrrrne,  2  Bulst,,  142.  )2  Therefore, 
in  the  present  case,  the  plaintiff  should  have 
averred  that  he  had  not  been  indicted.  The 
case  of  Gilbertin  v.  Rowe  (1  Roll.  Abr.,  40,  pi. 
8)  may  be  cited  against  us.  But,  taken  with 
the  above  distinction,  it  is  in  our  favor.  The 
words  there  used  were  :  "  Thou  art  a  forsworn 
knave,  and  wast  indicted  by  twelve  men,  and 
hast  compounded  for  it."  The  declaration, 
therefore,  is  bad  for  these  reasons :  1.  The 
words  do  not  state  any  crime  ;  2.  If  they  do, 
it  is  not  charged  to  have  been  committee!  ;  3. 
The  want  of  so  doing  is  not  aided  by  the  in- 
nuendo ;  4.  Nor  does  it  arise  by  necessary  im- 
plication ;  and,  5th.  If  it  does,  it  should  have 
been  followed  by  an  averment.  But  it  may  be 
said  'hit  the  defect,  if  any,  is  cured  by  plead- 
ing over.  This,  however,  is  a  defect  in  sub- 
stance, and  ' '  if  the  count  be  defective  in  sub- 
stance, the  bar  cannot  make  it  good."  (Doctor 
Bonhnm's  case,  8  Rep.,  120,  b.)  The  point, 
however,  is  decided.  "  In  an  action  for  words, 
though  the  defendant  justify  and  acknowledge 
the  words,  this  doss  not  aid  the  declaration." 
(Badcock  v.  Atkins,  Cro.  Eliz.,  416.)  Nor  is  it 
helped  by  the  verdict.  (Rushton  v.  Aspinall, 
Doug.,  679.)  In  the  next  place,  entire  damages 
are  assessed  upon  separate  issues  and  several 
verdicts.  "  Every  count  is  to  be  considered  as 
a  distinct  declaration."  (Hittv.  Lewis,  1  Salk., 
76*]  15>3.)  You  may  as  well  *assess  entire 
damages  on  separate  actions  as  on  separate 
issues.  "  If  several  issues  are  joined  on 
several  points,  and  found  for  the  plaintiff,  and 
damages  assessed  entire,  the  judgment  is  re- 
versible, for  being  several  issues,  the  jury 
might  have  asses.i§d  the  damages  severally, 
viz.,  for  each  issue  several  damages."  (Bedel 
and  Moore' »  case,  1  Leon.,  171.)  The  entries  in 

1. — The  business  of  an  innuendo  is,  by  a  reference 
to  preceding  matter,  to  fix  more  precisely  the  mean- 
ing of  it.  Per  Lord  Mansfield,  in  The  King  v.  Aylet, 
1  D.  &  E.,  70.  See  Rex  v.  Alderton,  Say.,  280 :  Rex 
v.  Matthews,  9  Sta.  Tr.,  682;  Hex  v.  Home,  Cowp., 
672. 

2.— The  reason  is.  the  word  "  and  "  is  held  to  be  cu- 
mulative. See  Whitacre  v.  Hillidel  (Alleyn.  11), 
Yearworth  v.  Pierce  (IMd.,  31),  and  Wainewright  v. 
Whitley  (Sty.,  115),  where  the  same  distinction  is 
taken,  and  the  case  of  Clerk  v.  Gilbert  (Hob.,  331), 
contra,  denied  to  be  law. 
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all  the  books  of  precedents  are  in  conformity 
to  this.     (Lill.  Ent.,  428.) 

KENT,  Oh.  J.  The  last  point  is  settled  by  a 
case  in  5  Burrows.  It  was  formerly  the  prac- 
tice to  enter  separate!  damages  on  each  issue, 
but'  this  was  found  inconvenient,  and  in  this- 
court  they  have  been  uniformly  entered  as  in 
the  present  case.  As  to  the  words  used,  they 
must  be  taken  in  the  same  sense  as  in  common 
parlance  they  would  be  received.  The  doctrine 
of  mitiori  scnsu  has  long  been  exploded.  No 
man  but  would  interpret  the  expression  in  the 
declaration  as  conveying  a  charge  of  perjury. 

Mr.  Emott,  contra.  The  defendant  has  added 
enough  to  show  the  words  were  so  intended. 
In  Gilbert  v.  Rod  (3  Bulst.,  304),  the  allegation 
of  being  forsworn  was  followed  by  the  same 
expressions  as  in  the  present  case,  and  held  to- 
be  actionable.  But  if  it  were  otherwise,  the 
pleading  and  verdict  would  make  it  good.  The 
defendant  by  his  bar  has  confessed  the  words, 
and  shown  that  they  were  uttered  with  an  in- 
tention to  impute  perjury.  He  sets  forth  the 
court  in  which  the  forswearing  took  place,  and 
thus  gives  certainty  to  the  declaration.  In  a 
similar  action  this  was  held  to  cure  the  uncer- 
tainty of  the  count. 

In  Drake  v.  Corderoy  (Sir  W.  Jones,  307; 
Cro.  Car.,  288), 8  the  defendant  justified  by 
setting  forth  a  forswearing  in  a  court  of  quar- 
ter sessions,  and  it  was  ruled  to  make  good  the 
uncertainty  of  the  declaration.  Tuke  and 
Candies'  case,4  cited  in  Osborne  v.  JBrookt* 
(Alleyn,  7),  is  to  the  same  point. 

Mr.  Caines,  in  reply.  The  authority  from  3" 
Bulstrode  is  the  same  as  that  from  Rolle,  and 
must  be  received  with  the  explanation  already 
taken.  On  the  other  points  the  decision  must 
turn  according  to  the  weight  of  the  cases  cited. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  first  inquiry  will  naturally  relate  to  the 
charge  in  the  three  last  counts.  The  office  of 
an  innuendo  is  to  contain  and  design  the 
person  who  was  named  in  certain  before.*  "  It 
cannot  alter  the  matter  or  sense  of  the  words 
themselves."  It  cannot  extend  the  words,  by 
an  imagination  of  an  intent  not  apparent  by 
any  precedent  words  to  which  the  innuendo 
should  refer  :  "  in  effect  it  stands  in  lieu  of  a 

3.— In  this  case  the  plaintiff,  by  introductory 
matter  in  his  own  declaration,  showed  that  the 
words  were  spoken  of  a  f  orswearing  at  the  sessions- 
where  he  took  an  oath,  and  after  stating  the  charge 
of  having  fors'vyorn  himself,  omitted  the  innuendo- 
(meaning  the  said  oath  token  by  him),  the  defendant 
in  his  bar  confessed  the  words,  and  that  they  were 
said  of  the  oath  there  taken,  and  this  was  held  to- 
make  good  the  uncertainty  occasioned  by  the  want 
of  the  innuendo.  Observe,  however,  that  in  this  case 
it  appeared  by  introductory  matter  in  the  declara- 
tion, that  the  forswearing  was  in  a  judicial  proceed- 
ing. The  authority,  therefore,  is  perfectly  within 
the  rule  as  laid  down  in  Holt  v.  SMolefield  (6  D.  &  E., 
691),  and  Bnimrlg  v.  Hanger  (Hard.,  151). 

4.— A  contra  decision  is  also  stated. 

5.— The  words  were  "  Captain  Osbome  is  forsworn, 
and  his  oath  appears  upon  record."  This  the  court- 
held  to  bo  equal  to  saying  he  is  forsworn  upon 
record.  See  mite,  75,  the  note  upon  the  word  "  and  " 
being  cumulative. 

6.— Mr.  Starkio  (Tr.  on  Slander,  Vol.  I.,  p.  418)  ex- 
plains the  uses  of  an  innuendo  as  follows : 

"  An  innuendo  may  be  defined  to  be  an  averment 
which  explains  the  meaning  of  the  defendant's  pub- 
lication by  reference  to  facts  previously  ascertained 
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77*]  *pr(edictum."  This  doctrine  is  laid 
down  in  the  case  of  James  v.  Rullech  (4  Rep., 
17),  and  has  been  the  received  law  ever  since. 
In  the  case  of  Oldham  v.  Peake(2  Black.  Rep., 
961),  it  is  decided  that  an  innuendo  cannot  in- 
troduce new  matter,  but  may  ascertain  the 
meaning  of  the  old.  In  that  case  the  declara- 
tion stated  a  colloquium  concerning  the  death 
of  Daniel  Dolly  ;  the  words  were,  "  you  are  a 
bad  man  and  1  am  thoroughly  convinced  you 
jire  guilty  (meaning  of  the  murder  of  the  said 
Dolly),  and  rather  than  you  should  want  a 
hangman,  I  would  be  your  executioner."  The 
court  held  that  the  word  "  death  "  must  be  un- 
derstood to  mean  "murder,"  because  it  was 
such  a  death  as  the  plaintiff  might  be  liable  to 
be  hanged  for.  This  authority  bears  strong 
analogy  to  the  present  case.  The  words  charge 
the  plaintiff  with  swearing  knowingly  to  a 
"damned  lie,  for  which  he  stood  indicted." 
The  words  in  this  instance  can  mean  nothing 
less  than  perjury  ;  for  it  was  an  allegation  that 
the  plaintiff  had  knowingty  sworn  to  such  a  lie 
as  rendered  him  obnoxious  to  an  indictment, 
which  could  only  be  for  perjury.  If  the  in- 
nuendo was  not  true,  it  was  competent  to  the 
jury  to  say  so  ;  but  they  have  affirmed  it  on 
grounds  which  strike  me  as  substantial. 

The  plaintiff's  counsel  has  called  in  to  his 
aid  the  plea  of  justification,  as  rendering  the 
intent  to  charge  perjury  clear  and  certain ; 
and  there  are  authorities  which  seem  to  sanc- 
tion a  reference  to  a  plea  with  that  view  ;  but 
I  cannot  accede  to  the  doctrine.  The  case  of 
Badcock  v.  Atkins  (Cro.  Eliz.,  416)  appears  to 
me  to  be  most  consistent  with  principle.  The 
court  there  held  that  the  declaration,  which 
was  insufficient  in  substance,  could  not  be 
helped  by  the  plea.1  The  question  in  that 
case  was,  as  to  the  certainty  of  the  person 
slandered,  and  plea  justified  the  words,  and 
still  the  declaration  was  hplden  bad.  The 
plaintiff,  to  sustain  an  action,  must  have  a 
complete  right  to  bring  it  at  its  commencement. 
But,  on  the  former  ground,  my  opinion  is  that 
the  defendant  take  nothing  by  his  motion.  I 
think  the  pleadings  in  this  case  highly  censur- 
able. Instead  of  one  plea  of  justification  to 
all  the  counts,  there  are  the  same  pleas  to  each 
count.  There  are  also  nine  counts  for  sub- 
stantially the  same  words,  and  a  special  repli- 
cation to  each  of  the  pleas.  The  attorneys  on 
both  sides  are  in  fault,  and  in  the  taxation  of 
costs  the  plaintiff  ought  to  be  allowed  for  only 
two  of  his  counts  and  one  replication  ;  and  the 
defendant's  attorney,  as  against  his  client,  to 
be  allowed  but  for  one  of  his  special  pleas. 

78*1  *KENT,  Ch.  J.  I  concur  in  the  opin- 
ion delivered. 


1.— See  Vaughan  v.  Havens  (8  John's  Rep.,  110), 
where  the  court,  in  an  opinion  delivered  by  Spen- 
cer, J.,  seem  to  acknowledge  Drake  v.  Coraeroy  to 
the  full  extent  for  which  urged  here  by  Mr.  Emott. 


LIVINGSTON,  J.     I  am  unfortunate  enough 
to  differ  from  the  court. 

If  the  words  used  be  not  in  themselves 
actionable,  the  judgment  must,  in  my  opinion, 
be  arrested,  notwithstanding  the  plea  of  justi- 
fication, on  which  the  plaintiff  so  much  relies, 
as  evidence  of  the  defendant's  intention  or 
meaning  to  charge  him  with  perjury.  It  is 
the  import  of  the  words  themselves,  and  not 
the  defendant's  intention,  which  is  the  crite- 
rion of  their  being  actionable  or  not.  This 
meaning  cannot  be  assigned  to  them  merely 
by  an  innuendo,  or  depend  on  a  secret  inten- 
tion, but  must  be  collected  either  from  the 
criminal  sense  in  which  the  expressions  are 
usually  understood ;  or.  from  the  colloquium 
which  led  to  them,  it  must  appear  they  could 
have  no  other  meaning.  Let  a  man's  intention 
be  ever  so  mischievous  or  malicious,  if  his  re- 
proaches, however  strong,  impute  no  crime, 
nor  bring  the  party  of  whom  they  are  uttered 
into  danger  of  legal  punishment,  he  can  be  no 
more  responsible  than  one  who  intends,  but 
does  not  perpetrate  a  crime.  Nor  will  any  sub- 
sequent explanation  by  him  confer  a  right  of 
action  for  words  not  actionable  at  the  time  they 
were  spoken,  or  in  the  manner  in  which  they 
were  used.  This  explanation  itself  may  be 
the  ground  of  a  suit,  as  being  a  new  slander, 
but  it  can  never  make  that  actionable  which 
was  not  so  before.  Were  one  to  declare  against 
another  for  calling  him  a  fool,  would  the 
plaintiff  be  permitted  to  show  that  the  defend- 
ant intended  to  call  him  a  thief  ?  Nay,  would 
the  defendant's  own  confession  in  open  court 
to  that  effect  support  a  declaration  of  this 
kind?  The  action  is  brought  for  the  injuiy 
which  the  words  are  calculated  and  supposed 
to  have  produced  ;  not  for  the  intention  from 
which  they  proceed.  This  is  precisely  the  case 
here.  The  defendant  had  charged  the  plaint- 
iff with  swearing  to  a  lie.  These  words,  it  is 
admitted,  are  not  actionable,  when  not  applied 
to  swearing  in  a  judicial  proceeding,  but  are 
laid  generally,  without  any  colloquium  from 
which  it  can  appear  that  they  were  used  with 
reference  to  some  proceeding  wherein  the 
plaintiff  had  been  examined  as  a  witness.  It 
must  be  seen,  by  apt  words  in  the  declaration, 
that  the  defendant  referred  to  such  proceed 
ing,  or,  whatever  his  intention  may  have  been, 
those  who  heard  them  could  only  consider  the 
plaintiff  as  a  liar,  which,  however  discreditable 
or  disgraceful,  would  not  have  given  a  right 
of  action,  notwithstanding  the  case  in  1  Bulst., 
40.  Reasonable  a^  the  rule  there  laid  down 
may  be,  *that  words,  tending  to  the  in-  [*7& 
famy,  discredit  or  disgrace  of  the  party,  are 
actionable,  the  law  is  certainly  othe'rwise. 
They  must  contain  an  allegation  of  "some 
crime  liable  to  punishment,  some  capital 
offense,  or  other  infamous  crime,  misdemean- 
or," &c.  As  those,  then,  who  were  present 
when  this  supposed  slander  was  propagated, 
must  have  formed  their  opinion  fronTwhat 


by  averment  or  otherwise."  2  Salk.,  513 :  1  Lord 
Raym.,  256 ;  12  Mod.,  139 ;  1  Will.  Saund.,  243. 

"  An  innuendo  is  frequently  necessary,  whore  the 
language  of  the  defendant  is  apparently  innocent 
and  inoffensive,  but  where,  nevertheless,  by  virtue 
of  its  connection  with  known  collateral  circumstan- 
ces, it  conveys  a  latent  and  injurious  imputation." 

"  Where,  from  the  ambiguity  of  the  defendant's 

CAINEB'  REPS.,  3. 


expressions,  it  is  doubtful  who  was  meant,  it  is  the 
proper  office  of  the  innuendo  to  render  the  allusion 
clear,  by  specifically  pointing  out  the  meaning.  As 
where  but  one  or  two  letters  of  the  name  are  ex- 
pressed, or  the  plaintiff  is  libeled  under  a  fictitious 
or  borrowed  name,  or  where  the  libel  Is  couched 
under  a  fable  or  allegory,  whose  tendency  and 
meaning  it  is  necessary  to  explain  by  reference." 
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fell  from  the  defendant,  they  could  not  sup- 
pose he  meant  to  charge  the  plaintiff  with  per- 
jury unless  he  had  made  use  of  other  expres- 
sions than  those  which  are  set  forth.  If,  then, 
there  were  no  injury,  or  cause  of  action  at  the 
time  of  filing  the  declaration,  how  is  it  possi- 
ble that  the  plea  which,  perhaps,  will  never  be 
seen  or  heard  of  by  those  to  whom  the  words 
were  addressed,  can  confer  one,  and  that,  too, 
by  relating  so  far  back  ?  I  am  apprised,  how- 
ever, that  the  plaintiff  is  not  altogether  with- 
out authority  on  this  point.  It  is  that  of 
Drake  v.  Corderoy.  The  defendant  had  there 
said  of  the  plaintiff  that  he  was  forsworn, 
without  mentioning  in  what  court  or  on  what 
occasion.  In  his  plea  of  justification  he  stated 
in  what  court  he  took  the  oath,  and  that  it  was 
false.  The  court  there  say  that  "the  uncer- 
tainty of  the  declaration  is  cleared  up  by  the 
defendant's  expressing  in  his  plea,  that  he  in- 
tended to  speak  of  the  oath  he  had  taken  in 
that  particular  court." 

This  case  proceeds  on  a  supposition  that  the 
intention  with  which  words  are  spoken  is 
material.  It  may  be  so  as  it  respects  the  meas- 
ure of  damages,  but  not  as  it  regards  the  right 
to  recover.  No  malice  or  evil  intention  can 
render  actionable  words  in  themselves  inno- 
cent. I  have  examined  every  case  cited  in  the 
margin  of  this  one,  in  support  of  the  decision 
<and  they  are  numerous),  but  not  one  of  them 
i.s  in  any  respect  like  it.  They  are  cases  on 
contracts  where  one  party  or  the  other,  in  the 
course  of  pleading,  has  admitted  some  fact 
which  was  material,  and  which  the  court 
would  not  afterwards  permit  him  to  contest  or 
deny  ;  but  here,  the  fact  admitted  by  the  justi- 
fication is  immaterial,  because  slander  can 
never  consist  in  what  a  man  intends  to  publish, 
but  in  what  he  does  actually  declare  :  and  so 
it  was  determined  in  Badcock  v.  Atkins,  which 
is  a  very  strong  decision  in  favor  of  the  de- 
fendant, and  at  open  war  with  the  one  just  ex- 
amined. It  was  doubtful,  from  the  declara- 
tion, whether  the  words  spoken  applied  to  the 
plaintiff.  This  fact,  however,  was  admitted 
by  the  plea,  but  the  court  say  "  the  declaration 
was  not  good,  and  although  the  defendant  by 
his  plea  confesses  that  he  intended  them  of  the 
plaintiff,  yet  that  shall  not  help  the  declaration 
SO*]  *which  is  iisufficient."  This  case,  it  is 
true,  is  many  years  older  than  Drake  v.  Corde- 
roy. It  is  not'  however,  on  this  account  that 
I  give  it  a  preference,  especially  as  it  may  be 
considered  as  overruled  by  the  latter  judgment, 
but  because  it  appears  to  me  more  reasonable, 
and  more  agreeable  to  common  sense  than  the 
other,  for  the  more  we  reflect  on  the  subject, 
the  less  will  we  be  able  to  conceive  how  any- 
one can  be  affected  or  injured  in  his  reputation 
by  slander  which  consists  in  mere  intention, 
without  any  overt  expressions  to  carry  such 
intent  into  effect.  In  the  case  of  Oldham  v. 
Peake  there  was  a  colloquium  concerning  the 
death  of  one  Dolly,  and  the  manner  of  the  de- 
fendant's charging  the  plaintiff  with  it  was 
equivalent  to  a  charge  of  murder. 

But  if  the  plea  of  justification  be  not  a  suf- 
ficient cause  for  not  arresting  the  judgment, 
it  is  said  the  words  are  actionable,  inasmuch 
as  the  defendant  alleged  that  the  plaintiff  stood 
indicted  for  what  he  then  charged  him  with. 
Here  we  must  again  recur  to  the  words,  and  if 
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they  do  not  contain  an  imputation  of  a  crime 
or  offense,  the  allegation  of  an  existing  indict- 
ment will  not  alter  the  case.  It  is  very  possi- 
ble that  a  person,  from  ignorance  in  a  grand 
jury  or  other  cause,  may  be  indicted  for  a  mat- 
ter not  criminal,  but  unless  what  is  charged  be 
so  it  is  no  slander.  Were  one  to  say  to  another, 
"you  are  a  Mahometan,  or  a  Jacobin.for  which 
you  stand  indicted,"  would  these  words,  on 
account  of  such  addition,  be  actionable  ?  Cer- 
tainly not.  Now,  as  no  man  can  legally  be 
indicted  or  punished  for  being  a  liar,  his  being 
called  so  and  being  charged  with  being  in- 
dicted as  such,  can  give  him  no  right  of  action 
any  more  than  his  being  charged  with  being 
indicted  for  any  other  immorality  not  punish- 
able by  law.  I  am  not  for  extending  the  action 
for  words,  but  for  confining  it  as  much  as  pos- 
sible within  its  present  limits.  Abusive  ex- 
pressions, which  expose  a  man  to  no  punish- 
ment, are  beneath  the  dignity  of  the  law,  and 
unworthy  of  legal  cognizance.  A  man  of 
character  cannot  be  affected  by  them,  and  he 
who  has  none  should  not  have  his  angry  pas- 
sions gratified  by  an  appeal  to  courts  of  jus- 
tice, whose  time  may  be  much  more  usefully 
employed  in  attending  to  other  matters.  The 
judgment,  in  my  opinion,  must  be  arrested.  I 
concur,  however,  in  the  opinion  of  Mr.  Justice 
Spencer  as  to  the  pleading. l 

THOMPSON,  J.,  gave  no  opinion,  not  having 
heard  the  argument. 

TOMPKINS,  /.,  had  been  concerned.2 
Motion  denied. 

Cited  in— 11  Wend.,  39;  15  Wend..  328;  49  N.  Y. 
363;  3  Barb.,  633;  6  Barb.,  505;  13  Barb.,  316;  51 
Barb.,  394  ;  12  Abb.  N.  S.,  323;  33  Mich.,  93. 


se,  LI  vvena.,  no) ;  so  or  xorgery.  uornam  v. 
i,  3  Wend.,  534;  Jacobs  v.  Tyler.  3  Hill,  573.  Slan- 
lies  for  saying  of  anot'-.er  he  has  sworn  falsely 
I  will  attend  the  grand  jury  respecting  it, 


1.— A  charge  of  false  swearing  is  actionable  where 
it  necessarily  conveys  to  the  mind  of  the  hearer  an 
imputation  of  perjury,  otherwise  not  (Sherwood  v. 
Chase,  11  Wend.,  38) ;  so  of  _forgery.  Gorham  v. 
Ives,  3  Wend., 
der  lies  for 
and 

without  a  colloquium  showing  the"  speaking  of  the 
words  to  refer  to  proceedings  in  which  perjury 
could  have  been  committed.  (Oilman  v.  Lowell,  8 
Wend.,  573.)  Though  the  words,  "  you  have  sworn 
to  a  lie,"  are  not  in  themselves  actionable ;  yet,  if  it 
be  averred  in  the  declaration  that  the  words  were 
spoken  of  and  concerning  the  plaintiff,  and  of  and 
concerning  a  trial,  and  the  evidence  given  by  the 
plaintiff  in  a  cause  pending  in  a  court,  it  contains  a 
sufficient  cause  of  action.  Crookshank  v.  Gray,  30 
J.  R.,  344.  The  materiality  of  the  testimony  in  refer- 
ence to  which  they  were  spoken,  though  averred  in 
the  declaration,  need  not  be  proved,  but  will  be  pre- 
sumed. Jacobs  v.  Tyler,  3  Hill,  573. 

"  In  an  action  for  libel  or  slander,  it  shall  not  be 
necessary  to  state  in  the  complaint  any  extrinsic 
fact  for  the  purpose  of  showing  the  application  to 
the  plaintiff  of  the  defamatory  matter  out  of  which 
the  cause  of  action  arose ;  but  it  shall  be  sufficient  to 
state,  generally,  that  the  same  was  published  or 
spoken  concerning  the  plaintiff:  and  if  such  allega- 
tion be  controverted,  the  plaintiff  shall  be  bound  to 
establish,  on  the  trial,  that  it  was  so  published  or 
spoken."  Code,  sec.  141.  This  section  does  not  dis- 
pense with  the  necessity  of  an  averment  or  innuen- 
do, when  it  becomes  essential  to  show  the  meaning 
of  the  words  themselves ;  and  the  fact  that  the  Code 
dispenses  with  the  averment  of  extrinsic  facts  be- 
fore necessary  to  point  the  application  of  the  words 
to  the  plaintiff,  justifies  the  inference  that  in  other 
respects  the  rule  formerly  prevailing  remains  un- 
changed. Pike  v.  Van  Wormer,  5  Pr.  R.,  171,  174, 
175;  Anon.,  3  How.,  406;  Duel  v.  Agan,  1  Code  Rep., 
134;  Wood  v.  Gilckrist,  Id.,  117. 

3.— See  Hopkins  v.  Beedle,  1  Caines'  Rep.,  34,  and 
note  there. 
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*BROWN  v.  SMITH. 


Verdict — Amount   of— Damages — Costs  Follow. 

On  a  verdict  for  one  mill  no  judgment  can  be  ren- 
dered, and  if  it  be  entered  for  the  costs  only,  it  is 
error. 

Whenever  the  jury  give  damages,  costs  follow  by 
the  statute,  and  therefore  need  not  be  found. 

ON  certiorari  from  a  justice's  court,  in  tres- 
pass quare  dausumfregit,  the  errors  relied 
on  were  :  1st.  That  the  verdict  being  for  one 
mill,  no  judgment  could  be,  or  in  fact  was 
rendered  upon  it.  2d.  That  as  no  costs  were 
found  by  the  jury,  the  justice  was  not  war- 
ranted in  giving  judgment  for  any. 

Mr.  Sanford,  for  the  plaintiff.  By  our  act 
•"relative  to  the  money  of  account  of  this 
State"  (1  Rev.  Laws,  250,  ch.  52,  sec.  2),  all 
fractions  of  money  less  than  cents  are,  in  judi- 
cial proceedings,  to  be  rejected.  The  verdict, 
then,  could  not  be  legally  received,  and  if  so, 
there  was  nothing  on  which  to  found  a  judg- 
ment. On  the  second  point,  though  it  may  be 
said  that  the  finding  of  costs  is  mere  form,  and 
the  court  will  order  it  to  be  done  in  order  to 
carry  those  of  increase,  yet  this  very  circum- 
stance shows  they  are  essential.  They  are 
peculiarly  so  in  this  case,  which  is  an  action 
sounding  in  damages.  If  not  found  they  can- 
not be  assessed  by  the  justice,  and  a  judgment 
rendered  for  them  alone. 

Mr.  Bogert,  contra.  The  statute  relative  to 
the  money  of  account  was  passed  antecedent 
to  the  Ten  Pound  Act,  and  as  inferior  juris- 
dictions take  nothing  by  implication,  the  jus- 
tice's court  is  not  affected  by  it.  Besides,  it 
speaks  only  of  judgments  and  decrees,  not  of 
verdicts,  and  the  judgment  is  in  dollars  and 
cents.  Another  answer  may  be  given,  that 
the  errors  are  in  form  only,  and,  therefore,  not 
to  be  now  regarded,  as  after  verdict,  they  are 
cured  by  the  statute  of  jeofails. 

Per  Curiam,  stopping  Mr.  Bogert.  On  the 
second  point  it  is  unnecessary  to  say  anything. 
The  jury  need  not  find  costs  ;  they  are  given 
by  the  statute  wherever  damages  are  found. 
But  the  judgment  must  be  reversed.  With- 
out any  law,  none  could  be  given  on  such  a 
verdict  ;  it  is  a  nullity,  and  could  not  be  the 
basis  of  any  judgment.1  In  that  which  is  now 
rendered,  the  justice  is  obliged  to  reject  the 
verdict,  for  there  is  no  judgment  as  to  the 
mill.  It  is  for  costs  only,  and  if  carried  into 
effect  there  could  be  no  levy  for  the  verdict. 
There  is  no  such  currency  as  the  sum  given.2 

Judgment  of  reversal. 

1.— See  Finch's  Law,  39 ;  Shore  v.  Thomas,  Noy's 
Rep.,  4,  contra ;  Marsham  v.  Duller,  2  Roll.  Rep.,  21 ; 
Vide,  also,  2  Bos.  &  Pull.,  36 ;  Governor,  &c.,  of  Har- 
row School  v.  Aldeston. 

2.— The  judgment  is  the  test  bv  which  the  right  to 
costs  is  to  be  determined.  Godfrey  v.  Van  Cott,  13 
J.  R.,  345. 

"  In  all  judgments  or  decrees  rendered  by  any 
court  of  justice  for  any  debt,  damages,  or  costs,  and 
in  all  executions  issued  thereon,  the  amount  shall 
be  computed,  as  near  as  may  be,  in  dollars  and  cents, 
rejecting  lesser  fractions ;  and  no  j  udgment  or  other 
proceeding  shall  be  considered  erroneous  for  such 
opinions.  1  R.  S.,  tit.  3,  part  1.  ch.  19,  sec.  2. 

As  to  judgments  in  justices'  court,  see  Water- 
man's N.  Y.  Treatise. 
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Practice  in  partition. 

IT  was  ruled,  that  in  partition  the  practice  is 
the  same,  when  unopposed,  as  in  other 
cases,  and  therefore  the  notice  and  affiavit  of 
service  only  need  be  read.3 


JACKSON,  ex  dem.   WAGGONER  ET  AL. 

9> 

MURPHY. 

Boundary  Line — Stay  of  Proceedings  until  Con- 
sent to  Survey  Given 

Where  the  plaintiff  and  defendant  claim  under  ad- 
joining patents,  the  court  cannot  grant  a  rule  or- 
dering the  lessors  of  the  plaintiff  to  permit  a  sur- 
vey to  be  taken  of  the  boundary  line,  but  if  it  ap- 
pear necessary  for  the  defense  in  the  suit  that  it 
should  be  ascertained,  they  will  allow  a  rule  to  stay 
proceedings  till  the  lessors  consent  to  a  surrey,  or 
the  judge  at  the  circuit  may  postpone  the  cause  on 
the  same  principle. 

MR.  EMOTT  moved  for  a  rule,  ordering  the 
lessors  of  the  plaintiff  to  permit  a  survey 
to  be  taken  by  the  defendant  of  the  boundaries 
and  marked  trees  of  a  patent  under  which  he 
claimed,  on  an  affidavit  stating  that  it  was  nec- 
essary for  his  defense  to  ascertain  the  lines  of 
it,  but  that  a  person  sent  by  him  for  that  pur- 
pose had  been  prevented  by  the  agent  of  the 
lessors  who  derived  title  under  an  adjoining 
grant. 

KENT,  Ch.  J.  Were  we  to  grant  this  appli- 
cation, could  we  enforce  the  leave  we  had 
given  ?  Suppose  an  action  of  trespass  brought, 
would  this  be  a  justification  ?  But  it  does  not 
appear  to  me  that  our  interference  is  neces- 
sary. The  judge  at  the  circuit  would,  upon 
the  grounds  now  shown  to  the  court,  postpone 
the  cause.  You  may,  however,  take  your  rule 
to  stay  proceedings,  till  the  lessors  of  the  plaint- 
iff enter  into  a  consent  rule  for  having  a  sur- 
vey made. 

Rule  denied. 


LOW  e.  HALLETT. 

Reference — Opposing  —  Affidavit  —  Questions  of 
Lav. 

In  opposing  a  motion  for  a  reference,  it  is  suffi- 
cient if  the  affidavit  state  that  the  controversy  will 
involve  questions  of  law,  as  the  party  "  is  advised 
by  his  counsel,  and  verily  believes,"  without  setting 
forth  what  those  questions  are. 

MR.  EMOTT,  on  the  common  affidavit  that 
the  trial  of  this  cause  would  require  the 
examination  of  long  accounts,  moved  for  a 
reference. 

Mr.  Hoffman,  contra,  read  an  affidavit  by  the 
plaintiff,  simply  stating  that  as  he  was  advised 
by  his  counsel,  and  verily  believed,  the  con- 
troversy would  necessarily  involve  questions 
at  law.  * 


3.— See  1  Caines'  Rep.,  p.  7,  n. 
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Mr.  Emott,  in  reply,  submitted  to  the  court, 
whether  the  affidavit  ought  not  to  have  speci- 
fied what  those  questions  of  law  were. 

THOMPSON,  J.  I  believe  the  usual  mode  has 
been  to  state  them. 

Per  Curiam.  The  addition  of  "  as  advised 
by  counsel "  is  sufficient.  It  is  to  be  presumed 
that  counsel  would  not  advise  unless 
83*1  *there  was  some  foundation.1  Take 
nothing  by  your  motion,  and  pay  the  costs  of 
resisting.8 

Motion  refused. 

Overruled— 6  Johns.,  329. 
Cited  In— 5  Daly,  71. 


MOORE  v.  BACON. 

Amendment — Return    to     Certiorari — Clerical 
Misprision — Time — Costs. 

A  clerical  inisprision  in  a  return  to  a  certtorari 
may  be  amended  after  joinder  in  error,  when  it  ap- 
pears to  have  been  served  to  prevent  the  entry  ot  a 
default,  for  want  of  being  served  with  an  order  to 
stay  proceeding's,  then  applied  for,  and  expected, 
but  it  will  be  allowed  only  on  paying  costs  of  the 
assignment,  and  resisting  the  application  to  amend. 

MOTION  to  amend  a  justice's  return  by  al- 
tering the  date  of  an  act,  mentioned  to 
have  been  passed  on  the  7th  day  of  April,  1804, 
to  the  7th  day  of  April,  1801. 

Mr.  P.  W.  Rndcliff  read  an  affidavit  by  the 
attorney  of  the  defendant  in  error,  that  the 
mistake  was  a  clerical  misprision,  which  he 
did  not  discover  till  the  27th  of  March  last, 
when  a  copy  of  the  assignment  of  errors,  in 
which  this  was  set  forth  as  a  cause,  was  served 
on  him,  with  a  notice  to  join  in  error  in  twenty 
days,  or  that  a  default  would  be  entered. 

Mr.  Caines,  contra,  urged  that  the  applica- 
tion could  not  now  be  heard,  as  from  an  affi- 
davit of  the  attorney  for  the  plaintiff,  it  ap- 
peared to  be  after  joinder  in  error  on  this  very 
point  so  late  as  the  22d  of  April,  and  that,  in 
such  cases,  the  rule  was,  not  to  allow  of  amend- 
ments. 

Mr.  P.  W.  Raddiff,  in  reply.  The  papers 
before  the  court  show  that  the  parties  live  in  a 
remote  county,  and  the  joinder  was  merely  to 
prevent  the  entry  of  a  default  for  want  of  be- 
ing served  with  an  order  to  stay  proceedings. 

Per  Curiam.  The  observation  of  the  defend- 
ants counsel  takes  this  case  out  of  the  general 
rule.  The  order  to  stay  proceedings  was  ap- 
plied for,  and  evinces  that  the  joinder  was  a 
mere  matter  of  precaution,  not  on  a  reliance 
on,  or  affirmance  of  the  correctness  of  the  pro- 
ceedings. The  amendment,  therefore,  must 
be  allowed,  on  payment  of  the  costs  of  the  as- 

1.— See  Lusher  v.  Walton,  1  Caines'  Rep.,  151,  n. 

2.— To  warrant  denying  a  reference  on  the  ground 
that  questions  of  law  win  arise,  the  court  must  be 
satisfied  that  they  will  be  Iquestlons  of  real  diffi- 
culty. Anon.,  5  Cow.,  423 ;  Shaw  v.  Ayers,  4  Cow., 
52.  The  party  opposing  a  motion  to  refer,  must 
state  what  the  points  of  law  are,  to  enable  the  court 
to  judge  of  the  propriety  of  granting  or  referring 
the  application.  Luther  v.  Walton,  1  Cai.  R.,  149 ; 
Salisbury  v.  Scott,  6  J.  R.,  329. 
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signment  of  errors,  and  those  of  resisting  this 
application.3 

Motion  granted. 
Cited  in— 8  Cow.,  708. 


BACH  AND  BACH  v.  COLES. 

Application  to    Court — Stay   of  Proceedings — 
Judge  not  Applied  to. 

The  court  will  not  lu-ar  an  application  for  an  or- 
der to  stay  proceedings  on  a  case  made,  unless  re- 
course has  previously,  and  without  success,  been  had 
to  a  judge. 

THIS  was  an  application  to  the  court  in  the 
first  instance,  for  an  order  to  stay  pro- 
ceedings on  a  case  made. 

Per  Curiam.  Though  the  rule  authorizing 
parties  to  apply  to  a  judge  for  this  purpose  does 
not  abrogate  the  power  of  the  court,  yet  we 
ought  never  to  be  resorted  to  till  the  other 
mode  has  been  attempted.  This  is  chamber 
business. 


Motion  denied. 


*HARTSHORN  ET  AL. 
GELSTON. 


[*84r 


Struck  Jury  —  U.  S.  Interested  in  Cause. 

That  the  government  of  the  United  States  is  in- 
terested in  a  cause,  does  not  make  it  of  importance 
enough  to  grant  a  struck  jury- 

MR.  PENDLETON  moved  for  a  struck  jury 
in  this  suit,  which  was  for  erecting  a  bea- 
con on  the  plaintiff's  lands  at  Sandy  Hook, 
after  being  warned  not  to  do  so,  on  an  affi- 
davit, stating  a  former  action  and  recovery  for 
the  same  offense,  the  pendency  of  two  suits  for 
a  continuance  of  the  original  trespass,  and  that 
the  defendant  was,  as  he  verily  believed,  re- 
imbursed by  the  government  of  the  United 
States  for  the  damages  paid  in  the  first  action, 
and  would  be  indemnified  by  them  against 
any  recovered  in  the  present  or  other  suits. 
These  circumstances  and  the  probability  that 
the  general  government  was  interested  in  the 
cause,  were  sufficient,  he  contended,  to  make 
it  of  such  importance  as  to  require  a  struck 


Per  Curiam,  stopping  Mr.  Sanford.  There 
is  nothing  in  this  case  which  is  not  fitted  to 

3.—  After  an  assignment  of  errors,  it  is  too  late  for 
the  plaintitf  to  move  to  amend  the  return.  He 
ought  to  have  applied  to  a  judge  for  an  enlarge- 
ment of  the  rule.  Rue  v.  Sprague,  1  J.  R.,  493.  The 
plaintiff  cannot  move  for  the  justice  to  amend  his 
return  after  he  has  noticed  the  cause  for  argument. 
Knapp  v.  Onderdonk,  2  Cai.  R.,  383. 

As  to  amendments  of  returns,  ride  Wightman  v. 
Clapp,  2  Cow.,  517  ;  Palmer  v.  Peck,  2  Cow.,  461  ; 
Jackson  v.  Crane.  1  Cow.,  38;  Day  v.  Wilber,  2  Cai. 
R.,  134. 


NOTE.— Struck  or  special  jury—  When  allowed. 
See  Spencer  v.  Sampson,  1  Cai.,  497,  note. 
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the  capacity  of  an  ordinary  Jury.     The  parties 
litigant  do  not  make  a  case  important.1 

Struck  jury  refused. 

Cited  ln-43  How.  Pr.,  68 ;  17  Abb.  Pr.,  359 ;  2  Rob., 
•649. 


BALL  «.  RYERS. 

Sale  by  Sheriff— Surplus. 

If  the  sheriff  have  a  surplus  in  his  hands,  arising: 
from  a  sale  on  an  execution,  the  court  will  order  it 
to  be  paid  over  on  a  fl.  fa.  issued  at  the  suit  of  an- 
other plaintiff. 

THE  plaintiff  in  this  suit  had  issued  a  fi.  fa. 
upon  a  judgment  he  had  received. 
Mr.  Biker,  citing  Doug.,  234, 2  now  moved 
for  a  rule  directing  the  sheriff  to  pay  over,  on 
the  execution  thus  sued  out,  the  sum  of  $197. 
26,  being  the  surplus  arising  from  a  leasehold 
property  levied  on    and   sold    in   an  action 
against  the  same  defendant,  at  the  suit  of  an- 
other plaintiff.3 

Ordered  accordingly. 

Distinguished— 4  Cranch,  C.  C.,  59. 
Cited  in— 19  Johns.,  299 ;  7  Wend.,  262 ;  18  Wend., 
630 ;  8  How.  Pr.,  109 ;  1  Blatchf .  &  H.,  81. 


KEELER  «.  ADAMS. 

1.  Justices  Return — Sworn  to — Not  Ordered 
Changed — Impeached.  2.  Damages — Action 
on  the  Case — Set-Off.  3.  Immaterial  Matter 
Not  Ordered  Returned. 

The  court  will  not  order  a  justice  to  make  a  re- 
turn contrary  to  what  he  has  sworn  to,  though 
there  appear  a  certificate  from  him  impeaching 
the  return,  but  will  leave  the  party  to  his  action. 

If  a  speical  notice  amounts  to  the  general  issue,  it 
seems  unnecessary  to  return  it. 

In  a  special  action  on  the  case  for  damages,  a  no- 
tice of  set-off  cannot  be  given. 

The  court  will  not  ut  semb.  order  a  justice  to  re- 
turn a  special  notice  which,  if  on  the  record,  would 
.not  vary  their  judgment. 

1.— See  Spencer  v.  Sampson,  1  Caines'  Hep.,  498, 
note. 

In  the  recent  case  of  Poucher  v.  Livingston  (2 
Wendell,  296),  where  the  defense  to  a  note  was  that 
it  was  a  forgery,  and  where  the  controversy  had  ex- 
cited much  speculation  and  interest,  and  the  con- 
nections of  the  parties  were  numerous  and  respect- 
able, this  court  refused  the  motion ;  and  Sutherland, 
J.,  observed :  "The  statute  authorizes  the  court  to 
g-rant  a  struck  jury  only  in  cases  of  intricacy  and 
importance.  The  testing  the  genuineness  of  a  sig- 
nature to  a  note,  is  not  a  question  of  intricacy,  de- 
manding more  than  ordinary  intelligence,  although 
it  may  be  difficult  to  come  to  a  satisfactory  conclu- 
sion. Nor  is  this  a  case  of  importance,  within  the 
meaning  of  the  statute.  It  may  highly  interest  the 
parties  and  their  friends,  but  the  public  have  no 
particular  interest  in  the  matter.  A\  here  public  of- 
ricers  have  been  libeled,  for  acts  done  in  their  offi- 
cial capacity,  suits  brought  by  them  in  vindication 
of  their  characters  have  been  deemed  important, 
and  struck  juries  allowed ;  but  where  causes  are 
important  only  to  the  parties,  such  consideration  is 
not  sufficient  to  induce  the  court  to  grant  a  struck 
jury.  The  probable  amount  of  recovery  does  not 
entitle  these  causes  to  be  considered  important,  and 
the  interest  excited  in  the  County  of  Columbia  can- 
not, from  the  natui'e  of  the  controversy,  be  such  as 
to  endanger  a  fair  and  impartial  trial."  So,  also,  a 
foreign  jury  will  be  granted  only  in  extreme  cases. 
10  Wendell,  570.  So,  also,  where  the  case  turns  sole- 
ly on  a  question  of  law,  and  there  is  no  fact  in  dis- 
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MR.  HOPKINS  moved  for  a  rule  on  a  jus- 
tice, ordering  him  to  amend  his  return 
by  inserting  the  substance  of  a  notice  given 
at  the  trial  of  the  cause,  and  the  testimony  ad- 
duced under  it. 

The  affidavits  of  the  defendant  and  his  at- 
torney set  forth  that  the  action  was  trespass  on 
the  case  for  not  returning  and  misusing 
*four  beds,  bedsteads  and  some  furni-  [*8o 
ture,  let  to  the  defendant  for  six  months,  to 
which  not  guilty  was  pleaded,  with  notice  that 
at  the  trial  evidence  would  be  given  that  the 
hiring  was  for  twelve  months,  at  the  rate  of 
four  dollars  per  bed  per  annum,  and  that  the 
defendant  had  paid  more  to  the  plaintiff  than 
the  rent  for  six  months  amounted  to,  and,  also, 
that  the  plaintiff  had,  before  the  expiration  of 
the  year,  by  force,  taken  away  the  goods 
demised,  and  that  the  defendant  would,  on  the 
hearing,  insist  on  recovering  the  balance  due 
him  on  the  overplus  of  the  rent  paid.  That 
proof  was  made  of  these  circumstances,  and 
the  jury  found  a  verdict  in  his  favor  for  three 
dollars  damages  and  six  cents  costs,  upon 
which  the  plaintiff  sued  out  a  certiorari,  and 
had  assigned  for  error  that  the  jury  gave  dam- 
ages for  the  defendant,  when  he  claimed  none 
by  his  plea. 

To  these  depositions  was  annexed  a  cer- 
tificate from  the  justice  himself,  corroborating 
their  contents. 

Mr.  Emott,  contra,  read  affidavits  made  by 
the  plaintiff,  his  attorney,  and  the  justice, 
denying  the  notice  of  set-off,  but  admitting 
one,  of  giving  in  evidence  that  the  hiring  was 
for  six,  not  twelve  months.  In  that  by  the 
justice,  the  contradiction  between  his  certifi- 
cate and  affidavit  was  explained  to  arise  from 
surprise  in  the  hurry  of  business,  and  conceiv- 
ing the  former,  which  was  brought  to  him 
ready  prepared,  to  relate  to  the  argument  used 
by  the  defendant  on  the  trial. 

From  these  facts,  and  the  tenor  of  the  de- 
fendant's affidavits,  he  insisted  that,  as  the  suit 
below  was  an  action  on  the  case  for  damages, 
there  could  be  no  set  off ,  and  that  the  court 
would  not  order  a  return,  contrary  to  the  depo 

pute,  a  special  jury  will  be  refused.  2  Carr.  & 
Payne,  483. 

2— Armstead  v.  Philpot.  But  if  a  plaintiff  have,  in 
the  hands  of  the  sheriff,  money  arising  from  an  exe- 
cution, a  levy  cannot  be  made  on  such  money  by 
virtue  of  a  ft.  fa.  against  the  plaintiff ;  for  the  mere 
raising  the  money  by  execution,  does  not,  it  is  said, 
pass  the  property  in  it  to  the  creditor.  Turner  v. 
Fendall,  I  Cranch,  117.  In  the  principal  case,  Liv- 
ingston, J.,  said  he  had  no  doubt  money  might  be 
levied  on.  See  Dalton's  Sheriff,  Accord.  But  in 
Evans  v.  Crainlington  (1  Show.,  5;  2  Show.,  509),  it  is 
said  that  money  cannot  be  taken  on  an  extent  at 
the  suit  of  the  king ;  and  see,  also,  Fieldhouse  v. 
Croft  (4  East,  510),  overruling  Armstead  v.  Philpot ; 
and  determining  that  the  surplus  of  the  former 
execution  in  the  hands  of  a  sheriff  shall  not  be  liabl'j 
to  a  new  execution  against  the  defendant :  and 
Kniarht  v.  Criddle  (9  East,  48),  that  money  levied  by 
a  plaintiff  is  not,  while  in  the  sheriff's  hands,  liable 
to  an  execution  against  him.  See,  also,  Williams  v. 
Rogers  (5  Johns.  Rep.,  167),  where  the  court  seem 
inclined  to  adopt  the  cases  of  B.  R.,  though  "they 
do  not  say  they  will  never  interfere." 

3.— Bank  bills  or  money,  and  everything  belonging 
to  the  debtor  of  a  tangible  nature,  except  mere 
choses  in  action  and  articles  expressly  exempt  by 
statute,  may  be  taken  and  sold  under  an  execution. 
Handy  v.  Dobbin,  12  J.  R.,  220;  Holmes  v.  Nun- 
caster,  12  J.  R.,  395;  Roget  v.  Perry,  in  error,  17  J. 
R.,351. 

525 


85 


SUPREME  COURT,  STATE  OP  NEW  YOUK. 


1805 


sition  of  the  justice,  as  that  would  be  obliging 
him  to  lay  himself  open  to  an  action. 

TOMPKINS,  </.,  delivered  the  opinion  of  the 
court : 

We  are  of  opinion  that  the  present  motion 
ought  not  to  be  granted.  The  evidence  of  the 
notice  of  set-off,  which  the  defendant  alleges 
to  have  been  given,  consists  of  his  own  affi- 
davit, that  of  his  counsel,  and  a  certificate  of 
the  justice.  To  this  is  opposed  the  affidavits  of 
the  plaintiff  and  his  counsel,  and  an  affidavit 
of  the  justice,  stating  the  notice  of  special 
matter  given  at  the  trial  of  the  cause  to  be 
different  from  the  one  specified  in  the  affidavits 
on  the  part  of  the  defendant. 

The  latter  notice  was  of  such  matter  as  it 
was  competent  for  the  defendant  to  give  in 
evidence  under  the  general  issue,  and  there- 
fore, a  return  of  it  by  the  justice,  in  addition 
86*]  to  the  general  *issue,  would  be  unneces- 
sary, and  immaterial  in  the  final  determination 
of  the  cause. 

The  weight  of  evidence  before  us  is  against 
the  allegations  of  the  defendant,  since  the 
affidavit  of  the  justice  ought  to  receive  greater 
credit  than  his  certificate  ;  especially  as  in  the 
former  he  explains  the  circumstances  under 
which  the  latter  was  obtained,  and  his  in- 
advertence and  misapprehension  at  the  time  of 
giving  the  latter.  We  cannot  suppose  that  the 
justice,  if  compelled  to  amend,  would  return 
any  other  notice  than  the  one  to  which  he  has 
now  sworn,  and,  as  is  remarked  before,  the 
notice  amounted  to  no  more  than  the  general 
issue. 

We  should  not  be  inclined  to  grant  the  de- 
fendant's motion,  if  the  affidavits  on  his  part 
were  uncontradicted  by  opposite  proof.  The 

1.— A  loss  arising  from  mismanagement  in  taking 
bad  securities  for  money,  is  not  an  object  of  set-off. 
Winchester  v.  Hackley,  2  Cranch,  344.  See  Brown  v. 
Cuming,  2  Caines'  Rep,,  33,  note. 

2. — A  motion  to  amend  a  justice's  return  to  a  cer- 
tiorari made  by  the  defendant  in  error,  will  not  be 
granted,  if  it  appear  by  opposing  affidavits  that  the 
amendment  sought  will  be  incorrect  in  point  of 
fact,  or  that,  notwithstanding  the  amendment,  the 
judgment  must  be  reversed.  Wrightman  v.  Clapp, 
2  Cow.,  517. 

This  motion  to  the  Common  Pleas  to  amend,  is, 
either  by  the  party,  where  the  return  is  imperfect, 
in  order  to  compel  the  justice  to  supply  the  defect 
(3  Johns.,  439 ;  2  Caines,  384 ;  1  Id.,  501) ;  or  else,  it 
may  be  made  in  behalf  of  the  justice,  where  he  has 
committed  a  mistake  from  the  management  or  im- 
position of  the  party  or  his  attorney,  or,  indeed, 
where  the  mistake  happens  from  any  other  cause. 
2  Caines,  139 ;  5  Johns.,  350.  In  the  latter  case,  the 
return  may  thus  be  corrected,  either  in  behalf  of 
the  Justice,  or  of  the  party  with  his  consent,  upon 
an  affidavit,  which  should  always  state  the  precise 
point  in  which  the  amendment  is  sought,  in  order  to 
enable  the  court  to  judge  of  its  materiality.  3 
Caines,  136.  The  rule  should  also  contain  the  par- 
ticulars in  which  such  amendment  is  to  be  made,  in 
order  to  instruct  the  justice  where  to  amend  in  his 
own  behalf,  or  to  compel  an  amendment  in  behalf 
of  the  party.  And.  unless  this  is  the  case,  it  is  pre- 
sumed that  the  rule  would  be  a  nullity.  In  the  first 
case,  the  justice  should  procure  an  office  copy  of 
the  rule  for  his  own  sake ;  in  the  latter,  it  must 
be  served  on  him  by  the  party,  before  he  can  be 
compelled  to  amend.  Where  the  return  is  imper- 
fect, the  justice  may,  by  arrangement  between  the 
parties,  gratuitously  make  a  supplementary  return, 
supplying  the  defect ;  but  where  a  motion  is  made  to 
amend,  the  usual  notice  of  the  motion,  &c.,  must  be 
given  to  the  opposite  party.  2  Caines,  258 ;  5  Johns., 
350.  Where  a  justice  made  a  supplementary  return, 
and  then  another  return  contradicting  it,  the  court 
refused  to  receive  either,  and  proceeded  upon  the 


declaration  below  was  for  a  tort,  to  which  the 
defendant  properly  pleaded  not  guilty,  and,  int 
such  an  action,  evidence  of  set-off  is  inadmis- 
sible.1 It  cannot,  therefore,  be  important  for 
the  defendant  to  have  a  return  of  the  notice- 
which  he  alleges  to  have  been  given,  as  it 
would  not  vary  the  determination  of  the  cause 
in  this  court.  Let  the  defendant  take  nothing 
by  his  motion." 

KENT,  Ch.  J.,  gave  no  opinion  on  the  point 
of  set-off. 

Motion  denied. 
Cited  in— 26  Wend.,  165. 


WOLFE  v.  HORTON. 

1.  Certiorari — What  it  Remorses.     2.  Notice  of 
Trial — Mistake  in. 

In  a  civil  suit,  a  certiorari  to  an  inferior  court  re- 
moves, in  judgment  of  law,  the  record  itself  with 
the  proceedings  in  the  same  stage  as  they  were  be- 
low ;  therefore,  they  need  not  be  commenced  de  Jio- 
vo,  but  must  go  on  from  the  last  pleading,  as  if  in 
the  court  below. 

If  a  notice  of  trial  for  the  sittings,  be  for  the  right, 
day  of  the  month,  it  is  good,  though  the  day  of  the 
week  mentioned  be  wrong. 

Citation— 2  Salk.,  565. 

ON  certiorari  to  the  Mayor's  Court  after  is- 
sue joined, .the  plaintiff,  without  declaring 
de  now  here,  served  a  notice  of  trial  for  Tues- 
day, the  18th  of  April,  and  took  an  inquest  at 
the  last  New  York  sittings. 
Mr.  Woods,  on  affidavits  showing  these  cir- 

flrst.  7  Johns.,  548.  And  where  he  had  given  a  cer- 
tificate of  proceedings  in  the  cause,  and  afterwards 
contradicted  them  by  affidavit,  the  court  refused  an 
order  to  amend,  according  to  the  certificate.  3 
Caines,  84.  And  in  all  cases,  where  the  first  return 
is  precise,  specific  and  full,  a  further  return  cannot 
be  obtained  by  the  party  on  making  an  affidavit 
supplementary  to  the  one  on  which  the  certiorari 
was  founded.  2  Johns.,  182. 

These  amendments  may  be  ordered  at  different 
stages  of  the  suit,  according  to  the  circumstances  of 
the  case,  and  the  person  applying.  In  one  case,  a 
justice  was  allowed  to  amend  a  clerical  mistake,  011 
payment  of  costs,  even  after  the  cause  had  been 
argued,  and  the  opinion  of  the  Suprene  Court  had 
been  delivered,  reversing  the  judgment.  2  Caines, 
134.  In  another  case,  he  was  allowed  to  amend, 
after  the  cause  had  been  noticed  for  argument, 
upon  an  affidavit  that  he  was  led  into  the  mistake 
by  the  management  and  imposition  of  the  plaintiff's 
attorney.  5  Johns.,  350.  And  the  defendant  will  be 
allowed,  under  special  circumstances,  to  move  for 
the  amendment  of  a  clerical  mistake,  even  after  a 
joinder  in  error.  3  Caines,  83.  But  the  plaintiff 
cannot,  in  general,  move  to  amend  after  an  assign- 
ment of  errors,  and  especially,  after  noticing  the 
cause  for  argument.  2  Caines,  383 ;  1  Johns.,  493. 
But  the  manner,  time,  &c.,  in  which  a  party  must- 
apply  to  the  court  to  have  the  justice's  return 
amended,  and  the  practice  and  proceedings  thereon, 
are  now  generally  regulated  by  the  rules  of  the  dif- 
ferent courts  of  common  pleas,  it  being  provided  by 
statute  that  they  shall  have  the  power  to  compel 
the  justice  to  make  or  amend  his  return  by  rule,  at- 
tachment or  mandamus,  as  the  case  may  require.  2 
R.  S.,  185,  sec.  179.  And  no  assignment  of  errors  or 
joinder  in  error  is  now  necessary  (Ibid,,  sec.  180), 
except  where  error  of  facts  is  assigned. 

It  is  not  necessary,  on  service  of  the  rule  to 
amend,  to  make  out  a  new  return  complete.  It 
may  be  done  with  leas  trouble,  and  with  equal  effect 
by  a  supplemental  return. 
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curn8tances,  moved  to  set  aside  the  inquest, 
contending  that  the  proceedings  should  have 
commenced  anew,  and  a  declaration  in  this 
court  have  been  regularly  served.  He  also 
took  an  exception  to  the  return  of  the  writ,  in 
certifying  that  a  copy  only  was  sent  up,  and 
insisted  the  original  bill,  &c.,  ought  to  have 
been  removed.  In  addition  to  this,  he  urged 
that  the  notice  of  trial  being  for  Tuesday,  in- 
stead of  Monday  the  18th,  was  insufficient, 
and,  therefore,  on  this  ground,  as  well  as  the 
others,  the  application  ought  to  be  granted. 

Messrs.  Etertson  and  Boyd,  contra.  The 
practice  under  a  ccrtiorari  is  to  be  distinguish- 
ed from  that  on  a  habeas  corpus  cum  causa.  By 
the  former,  the  proceedings  themselves  are 
brought  up  ;  by  the  latter,  only  a  transcript  is 
returned.  In  the  first  case,  therefore,  as  the 
original  pleadings  in  the  cause  are  actually  be- 
87*]  fore  the  court  above,  *the  case  is  taken 
up  as  they  then  appear,  and  the  suit  goes  on, 
from  the  last  step  below,  without  any  renova- 
tion. This  reasoning  does  not  apply  to  a  ha- 
beas corpus.  The  return  to  that  is  not  of  the 
record  itself,  but  of  its  tenor ;  of  necessity, 
then,  a  new  declaration  must  be  filed  here,  for 
the  purpose  of  creating  a  record  on  which  the 
superior  jurisdiction  may  act.  It  is  no  argu- 
ment against  this  reasoning  to  say  that  the 
record  is  not  in  fact  removed  by  &  certiorari,  and 
that,  in  the  present  instance,  the  very  return 
specifies  only  a  copy  is  sent  up  ;  for  in  no  case 
are  the  proceeding  really  moved  from  the 
court  below.  On  writs  of  error  from  the 
King's  Bench  to  the  Common  Pleas,  the  record 
is  not  actually  transmitted,  yet,  by  the  fiction 
of  law,  it  is  so  considered  ;  and  it  is  on  this  in- 
tendment,  made  from  the  nature  of  the  writ, 
that  the  practice  is  founded.  That  the  notice 
was  for  Tuesday,  instead  of  Monday  the  18th, 
is  immaterial.  It  was  impossible  the  defend- 


ant could  have  been  misled.  (See  exactly  the 
same  point  in  Bolten  v.  Harison,  3  Bos.  & 
Pull.,  1.) 

Per  Curium.  The  last  objection  is  a  cap- 
tious attempt  to  take  advantage.  The  period 
at  which  the  sittings  were  held  was  a  matter 
of  general  notoriety.  The  day  of  the  month 
was  right,  and  though  that  of  the  week  was 
wrong,  it  could  not,  as  the  plaintiff's  counsel 
have  remarked,  mislead,  and  must  therefore 
be  rejected  as  surplusage,  for  it  was  not  ne- 
cessary to  state  it.  With  regard  to  the  regu- 
larity of  the  practice  adopted,  it  is  settled  that 
upon  a  certiorari  in  a  civil  suit  we  must  pro- 
ceed as  the  court  below  would  have  done,  and 
consider  the  cause  in  the  same  state  here  as  it 
was  there.  On  the  return  of  the  writ,  there- 
fore, the  cause  was  at  issue,  and  nothing  more 
required  than  to  notice  for  trial.  On  a  habeas 
carpus,  the  history  of  the  cause  is  sent  up  ;  on 
a  certiorari,  the  record  itself.  We  cannot  at- 
tend to  the  statement  of  the  return  ;  that  it  is 
only  a  copy  which  has  been  transmitted.  In 
the  eye  of  the  law  this  is  the  record  ;  and  its 
being  called  a  copy  in  the  return,  cannot  make 
us  consider  it  otherwise.  In  the  analogous 
case  of  a  writ  of  error,  urged  on  the  argu- 
ment, the  transcript  only  is  before  the  Court 
of  King's  Bench.  But  it  is  always  regarded 
as  the  record  itself.  (Rex  v.  North,  2  Salk., 
565.)  The  same  principle  govern  the  present 
case.  Nothing  is  shown  to  take  it  out  of  the 
general  rule.  If  there  are  merits,  they  ought 
to  have  appeared  on  affidavit.  This  not  being 
done,  we  must  hold  to  strict  practice.1 

Motion  denied. 


Cited  in— 5  Cow.,  38;  13  Wend.,  667;  13  How.  Pr.. 
536 ;  41  How.  Pr.,  103. 


1.— A  certiorari  removes,  in  contemplation  of  law, 
the  record  itself,  and  where,  in  the  C.  P.,  the  plaint- 
iff had  filed  a  declaration  ;  held,  that  he  might  pro- 
ceed against  the  defendant  in  the  S.  C.,  on  the  re- 
moval of  the  cause  by  certiorari'  by  immediately 
taking  a  rule  against  him  to  plead,  and  for  want  of 
a  plea  to  take  a  default.  Blake  v.  Hall,  5  Cow.,  37 ; 
Ejr-parte  Vermilyea,  6  Cow.,  555. 

The  office  of  a  writ  of  ccrti orari  considered.  Stone 
v.  The  Mayor,  &c.,  of  New  York,  25  Wend.,  157. 

The  proceedings  of  a  municipal  corporation  in 
the  improvement  of  the  streets  of  a  city,  will  not 
be  reversed  when  they  act  within  the  scope  of  the 
authority  conferred  upon  them  by  statute,"  and 
comply  with  its  forms.  Ex-parte  The  Mayor,  &c., 
of  Albany,  23  Wend.,  277. 

They  are  not  obliged,  in  such  matters,  to  adhere 
to  a  by-law  passed  by  themselves,  when  it  so  crip- 
ples their  powers  as  to  disable  them  from  perform- 
ing those  duties  enjoined  or  authorized  by  the  law 
of  the  State.  Id. 

A  certiorari  should  name  the  party  aggrieved,  and 
set  forth  the  cause  of  complaint.  Id. 

The  allowance  of  a  certiorari,  in  such  cases,  rests 
in  the  discretion  of  the  court,  even  where  there  is 
error.  Id. 

The  office  of  a  common  law  certiorari.    Id. 

A  ccrtiorari  to  remove  the  proceedings  of  the 
common  council  of  New  York,  relative  to  streets, 
will  not  be  granted  after  great  delay  and  heavy  ex- 
penditures incurred.  Elmendorf  v.  The  Mayor,  &c., 
of  New  York,  25  Wend.,  693. 

It  seems  the  court  would  refuse  a  certiorari  after 
the  lapse  of  two  years,  in  analogy  to  the  limitation 
of  a  writ  of  error.  Id. 

A  common  law  certiorari  will  not,  in  general,  be 
granted,  where  a  right  of  appeal  exists,  unless  it  ap- 
pears that  there  has  been  a  usurpation  of  power,  by 
Twhich  the  party  has  been  injured.  Wood  v.  Randall, 
'  5  Hill.  264. 
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A  certiorari  at  common  law  lies  only  to  inferior 
courts,  and  officers  exercising  judicial  powers.  The 
People  v.  The  Mayor,  &.,  of  New  York,  2  Hill,  9. 
See  Leroy  v.  The  Mayor,  &c.,  of  New  York,  20  J.  R.T 
430. 

By  virtue  of  its  common  law  jurisdiction,  certiora- 
ri may  be  issued  from  the  Supreme  Court  to  review 
a  judgment  rendered  by  a  justice,  in  such  cases  as 
those  in  which  the  statute  authorizes  the  issue  of 
the  writ  from  the  Common  Pleas.  Kellog  v.  Church, 
3  Denio,  228. 

It  seems  that  a  certiorari  will,  in  no  case,  be  sus- 
tained for  the  purpose  of  reviewing  official  pro- 
ceedings of  either  a  legislative,  executive,  or  min- 
isterial character;  e.  g.  the  ordinances  and  pro- 
ceedings of  corporations,  as  such,  whether  public 
or  private.  Id.  Bogert  v.  The  May  or  of  New  York, 
7  Cow.,  158. 

Otherwise,  if  the  acts  of  officers  of  municipal  cor- 
porations are  plainly  Judicial.  In  the  Matter  of 
Mount  Morris  Square,  in  the  city  of  New  York,  2 
Hill,  14. 

The  allowance  of  a  common  law  certiorari  rests  in 
the  sound  discretion  of  the  court;  and,  it  seems, 
where  it  will  operate  a  public  inconvenience,  or  the 
cose  is  a  questionable  one  for  relief  in  this  way,  the 
party  should  be  left  to  his  remedy  by  action.  The 
People  v.  The  Mayor  of  New  York,  2  Hill,  9.  In  the 
Matter  of  Mount  Morris  Square,  &c.,  2  Hill,  14. 

It  will  not  lie  to  review  the  proceedings  of  any 
person,  officer,  or  body,  acting  under  a  naked 
power,  though  conferred  by  law,  to  take  private 
property  for  public  use.  In  the  Matter  of  Mount 
Morris  Square,  in  the  city  of  New  York,  2  Hill,  14. 

Where  the  acts  of  corporation  officers  are  the 
proper  subjects  of  review  by  certiorari,  the  writ 
should  be  directed  to  them,  and  not  to  the  corpora- 
tion. Id. 

Where  the  superintendents  of  the  poor  refuse  to 
audit  an  account  for  services  in  and  about  the  sup- 
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port  of  county  paupers,  the  remedy  is  by  certlorari. 
vedder  v.  Superintendents  of  Scnenectady,  5  De- 
nio,  504. 

It  seems,  a  tax  assessment,  or  an  assessment  of 
damages  for  property  taken  for  public  use,  is  a  pro- 
ceeding sufficiently  Judicial  in  its  nature  to  consti- 
tute the  subject  of  review  by  cert tnrari,  provided 
no  other  objection  exists.  Id.  See  Baldwin  v.  Calk- 
ins, 10  Wend.,  160. 

A  ccrti"rari,  however,  will  not  be  allowed  where 
another  direct  remedy  is  given.  Id.  The  People  v. 
The  Supervisors  of  Queens  Co.,  1  Hill,  195  ;  Wood- 
ward v.  Covert,  1  HiU,  674. 

The  right  of  opposing  a  motion  for  confirming 
the  report  of  the  New  York  commissioners  of  esti- 
mate and  assessment  is  in  the  nature  of  a  remedy 
by  appeal,  and  therefore  a  certlorari  will  not  be  al- 
lowed to  review  their  proceedings.  Id. 

It  will  not  lie,  it  seems,  to  any  inferior  tribunal 
except  to  remove  proceedings  which  still  remain 
before  it.  Id.  The  People  v.  The  Supervisors  of 
Queens  Co.,  1  Hill.  195. 

A  cert iorarl  will  not  lie  to  remove  and  correct  the 
proceedings  of  a  board  of  supervisors  in  assessing 
town  and  county  taxes.  Id. 

A  common  law  certlorari  may  be  sued  out  to  re- 
move an  assessment,  but  its  allowance  is  discretion- 
ary, and  is  often  refused  on  considerations  of  public 
policy.  Weaver  v.  Devendorf ,  3  Denio,  117. 

A  certiorari  will  not  lie  to  remove  the  proceedings 
of  persons  acting  as  commissioners  in  the  laying 
out  of  a  highway,  though  it  be  shown  that  they 
omitted  to  take  the  oath  of  office  within  the  time 
limited  by  law.  The  People  ex  reL  Woodward  v. 
Covert.  1  Hill,  674. 

The  question  whether  persons  acting  as  commis- 
sioners of  highways,  are  such  either  de  facto  or  de 
jure,  cannot  be  reached  by  certiorari.  Id. 

A  certiorari  lies  from  this  court  to  the  assistant 
justices  of  the  city  of  New  York,  to  remove  pro- 
ceedings had  before  them  under  the  statute  relative 
to  summary  proceedings  to  recover  the  possession 
of  land.  Roach  v.  Cosine,  9  Wend.,  237. 

On  presenting  a  petition  for  the  removal  of  a 
cause  into  the  Circuit  Court  of  the  United  States,  a 
bond  in  the  sum  of  §1,000  is  good  security  within 
the  meaning  of  the  act,  though  the  sum  demanded 
be  814,000,  when  the  defendant  has  not  been 
holden  to  bail  in  this  court.  Blanchard  v.  Dwight, 
12  Wend.,  192. 

Where  a  certiorari  is  sued  out  to  remove  a  j  ustice's 
judgment  into  the  Common  Pleas,  and  the  instru- 
ment intended  as  a  bond,  in  compliance  with  the 
statute,  is  without  seals,  the  Common  Pleas,  on  an 
offer  to  amend  by  affixing  seals,  should  permit  the 
amendment  to  be  made.  The  People  ex  ref.  Reynolds 
v.  Rensselaer,  11  Wend.,  174. 

One  of  two  defendants  cannot  alone  sue  out  a 
certiorari,  and  the  writ  be  quashed,  unless  the  party 
prosecuting  it  shows  that  his  co-defendant  is  in- 
capable of  consenting-  to  join,  or  is  absent  from  the 
State,  or  takes  measures  to  compel  him  to  join,  by  a 
rule  requiring  him  to  appear  and  join,  or  be  pre- 
cluded from  bringing  error.  Id. 

In  street  eases,  it  is  a  matter  of  course  to  grant  a 
certiorari,  after  confirmation  of  the  report  of  com- 
missioners of  estimates  and  assessments,  where  the 
object  of  the  party  is  to  remove  the  proceedings  into 
the  Court  for  the  Correction  of  Errors.  In  the  Mat- 
ter of  Carlton  Street,  20  Wend.,  C85. 

The  refusal  of  a  subordinate  tribunal  to  grant  a 
a  new  trial,  or  to  postpone  the  trial  of  a  cause,  is  no 
ground  for  a  writ  of  error ;  but  when  palpable  in- 
justice has  been  done  by  such  tribunal  in  the  exer- 
cise of  its  discretionary  power  in  opposition  to 
settled  principles  of  law  and  equity,  their  decision 
may  be  corrected  by  certlorari  or  mandamus,  is  in 
this  case  where  a  hearing  was  inproperly  re- 
fused to  be  postponed.  Brooklyn  v.  Patchen,  8 
Wend.,  47. 

A  eerttorarl  to  remove  a  judgment  of  a  justice  of 
the  peace  may  issue  from  the  Court  of  Common 
Pleas,  in  which  it  is  made  returnable.  The  People  v. 
Ononadaga,  C.  P.,  4  Wend.,  212. 

Where  a  writ  of  certlorari  recited  that  B  implead- 
cd  S  before  the  justice,  and  by  mistake;  recited  that 
judgment  was  given  against  B,  whereas  it  should 
nave  been  for  B,  and  then  commanded  the  justice 
to  certify  the  said  proceedings  and  Judgment,  with 
the  process,  pleadings  and  other  things  touching  the 
same,  &c.,  and  the  judgment  was  correctly  stated  in 
the  affidavit  on  wnich  the  certiorari  was  allowed ; 
held,  that  this  was  not  such  a  misdescription  as  war- 
ranted the  justice  in  returning  that  there  was 
no  such  cause  before  him  as  was  stated  in  the 
writ.  Bird  v.  Silsbie,  1  Cow.,  582. 
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But  the  court  said  the  plaintiff  might  amend  if  he 
chos<-.  Id. 

A  cert Inrari  does  not  lie  to  a  justice  of  1 1 u-  p. -an- 
before  whom  summary  proceedings  are  lm<l  to  in- 
quii'c  into  an  encroachment  upon  u  public  highway 
or  luii.ling  place,  under  the  "Act  regulating  high- 
ways and  bridges  in  the  counties  of  Suffolk,  Queens 
and  Kings;"  and  where  such  writ  has  issued,  upon 
the  coming  in  of  the  returns  it  will  be  quashed. 
Peanall  y.  Commissioners,  &c.,  of  North  H«-ni]i- 
stead,  17  Wend.,  15. 

It  seems  tliat  the  acts  of  a  justice,  in  such  a  pro- 
ceeding, cannot  be  reviewed  on  certiorari ;  but  that, 
when  a  suit  is  brought  to  collect  the  penalty,  and 
the  certificate  of  the  Jury  is  produced  in  evidence, 
it  may  be  objected,  that  the  proceedings  before 
the  justice  were  not  conformable  to  the  statute.  Id. 

On  certiorari  removing  a  cause  from  a  Justice's  to 
the  Common  Pleas,  an  objection  not  taken  in  the 
court  below  cannot  be  urged  in  reversal  of  the 
judgment,  especially  where,  on  the  trial  in  the  court 
below,  a  course  of  defense  is  adopted,  calculated  to 
mislead  the  justice,  and  to  induce  him  to  sup- 
pose that  there  Is  no  other  question  for  considera- 
tion than  that  raised  before  nim.  Potter  v.  Deyo,  19 
Wend.,  361. 

On  a  common  law  certiorari,  the  court  will  not  re- 
view the  facts  upon  which  is  founded  the  decision 
of  the  judges  of  the  Common  Pleas,  upon  an  appeal 
to  them  from  an  order  of  commissioners  of  high- 
ways in  the  laying  out  of  a  road.  Allyn  v. 
Commissioners  of  Highways  of  Schodack,  19 
Wend.,  342. 

A  certiorari  to  remove  Justice's  judgment  will  not 
be  quashed,  although  not  served  within  ten  days 
after  its  allowance,  provided  it  be  served  within 
thirty  days  after  the  rendition  of  the  judgment. 
The  People  v.  Green,  18  Wend.,  511. 

Certiorari  to  remove  a  cause  in  which  an  issue  of 
fact  has  been  joined  from  the  Common  Pleas,  must 
be  filed  (2  R.  S.,  389)  at  least  eight  days  before  the 
first  day  of  term,  at  which  it  would  be  regular 
that  such  issue  might  be  tried  according  to  the 
practice  of  the  court.  McKiuney  v.  Stoddard,  1 
Denio,  270. 

A  certiorari  to  remove  a  cause  from  the  Common 
Pleas,  cannot  be  issued  after  one  trial  had  in  that 
court.  Day  v.  Gallup,  18  Wend.,  513. 

In  a  suit  against  the  maker  and  indorser  of  a 
note,one  defendant  may  sue  out  a  certiorari  without 
summons  and  severance.  The  People  v.  Oswego  C. 
P.,  18  Wend.,  515. 

A  certlorari  to  the  supervisors  of  a  county  to  re- 
move the  assessments  for  county  charges,  will  not 
be  sustained ;  so  held  in  this  case,  in  which,  even 
after  a  return  to  the  writ,  the  certiorari  was  quashed. 
The  People  v.  The  Supervisors  of  the  County  of  Al- 
leghany,  15  Wend.,  198. 

The  writ  of  a  certiorari,  when  used  for  the  pur- 
pose of  reviewing  the  acts  and  decisions  of  special 
jurisdictions,  created  by  statute,  and  which  do  not 
proceed  according  to  the  course  of  the  common 
law,  such  as  boards  of  supervisors,  commissioners 
of  highways,  and  the  like,  does  not  issue  ex  debito 
fiiftUiw,  but  only  upon  application  to  the  court,  and 
special  cause  shown.  la. 

A  scirc  facias  sued  out  in  a  court  of  common 
pleas,  to  obtain  execution  upon  a  judgment  render- 
ed in  that  court,  and  remaining  there,  cannot  be  re- 
moved by  certiorari  into  the  Supreme  Court.  The 
People  v.  Corey,  19  Wend.,  633. 

A  certiorari  to  remove  a  cause  from  a  court  of 
common  pleas  into  this  court  must  be  filed  eight 
days  before  the  first  term  at  which  the  issue  joined 
in  the  same  might  lie  tried  if  the  cause  was  not  re- 
moved. George  \.  Orcutt,  19  Wend.,  647. 

On  a  motion  for  a  certiorari  In  open  court,  the 
party  against  whom  the  proceeding  is  had,  is  not, 
allowed  to  controvert  the  allegations  of  the  party 
applying;  he  is  at  liberty  only  to  present  such 
questions  of  law  as  in  this  stage  of  the  proceeding 
properly  arise.  Commissioners  of  Highways  of 
Warwick  v.  The  Judges  &c.,  of  Orange,  9  Wend., 
334. 

Criminal  cases  tried  at  the  sessions,  or  oyer  and 
torminer,  will  not,  for  the  future,  he  heard  upon  a 
case  made  for  the  advice  of  this  court,  unless 
brought  up  by  certlorari.  Rule  of  court.  15 
Wend.,  163. 

A  party  having  no  interest  in  the  subject  matter 
of  proceedings  had  under  the  statute  authorizing 
summary  proceeding  in  certain  cases,  is  not  en- 
titk-d  to  sue  out  a  certiorari.  Colden  v.  Botts,  12 
Wend.,  234. 

An  error  committed  in  the  assessment  of  the  ex- 
pense of  regulating  and  paving  streets  in  cities  and 
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Tillages,  under  particular  statutes  in  the  quantum 
of  the  assessment  upon  particular  lots,  and  not  in 
the  principle  upon  which  the  assessment  is  made, 
cannot  be  corrected  by  certiorari.  Bouton  v.  Brook- 
lyn, 2  Wend.,  395 ;  Ex-parte  Mayor,  &c.,  of  Albany, 
23  Wend.,  277. 

A  party  who  appeals  from  an  assessment,  and  is 
heard  on  such  appeal,  cannot  afterwards  object 
to  the  sufficiency  of  the  notice  of  assessment.  Bou- 
ton v.  Brooklyn,  2  Wend.,  395. 

After  a  review  of  an  assessment,  a  new  notice  for 
parties  interested  to  appear  and  object  is  not  neces- 
sary. Id. 

Before  suing  out  a  certiorari  to  remove  a  cause 
from  the  Common  Pleas  into  this  court,  the  defend- 
ant must  cause  his  appearance  to  be  entered :  simply 
giving  notice  of  a  retainer  is  not  enough.  Ex-parte 
Isaacs,  12  Wend.,  193. 

A  cause  may  be  removed  from  a  court  of  com- 
mon pleas  to  the  Supreme  Court,  in  every  case,  by 
a  writ  of  certiorari,  as  well  as  by  a  writ  of  habeas 
•corpus cum  causa,  &c.  Jackson  ex  dem.  Kip  v.  Corley, 
14  J.  R.,  323. 

And  a  certiorari  is  exclusively  the  proper  writ  for 
that  purpose,  where  the  defendant  is  not  in  cus- 
tody, or  has  not  filed  common  or  special  bail, 
nor  indorsed  his  appearance  on  the  writ.  Id. 

A  certiorari  removing  proceedings  in  street  cases, 
will  not  be  granted  ex-part e ;  notice  must  be  given 
to  the  attorney  of  the  corporation.  Ex-parte  Albany 
Water  Works  Co.  v.  The  Albany  Mayor's  Court,  12 
Wend.,  292. 

To  remove  a  justice's  judgment  by  certiorari,  a 
writ  of  certiorari  must  be  presented,  for  allowance, 
as  well  as  affidavit  setting  forth  the  testimony,  &c., 
within  20  days  after  rendition  of  the  judgment. 
The  People  v.  Albany,  C.  P.,  12  Wend.,  263. 

It  seems  that  the  affidavit,  and  the  allowance  and 
service  of  the  certiorari  on  the  justice,  should  all 
be  accomplished  within  30  days  after  judgment. 
Id. 

Where  served  within  ten  days  after  allowance, 
but  the  allocatur  was  not  indorsed  until  53  days 
after  the  judgment,  proceeding  held  irregular.  Id. 

A  supplemental  affidavit,  made  after  the  time 
limited  by  statute,  ought  not  to  be  received,  ex- 
cept to  establish  some  collateral  matter ;  if  it  af- 
fects the  merits  of  the  case,  it  should  be  rejected. 
Id. 

A  common  law  certiorari  can  issue  only  when  al- 
lowed in  open  court,  except  when  issued  ex  debito 
justitice.  Bradner  v.  Superintendent  of  Poor  of 
County  of  Orange,  9  Wend.,  433. 

Where  it  appears,  from  a  bill  of  particulars,  that 
the  damages  claimed  in  a  suit  in  the  Common  Pleas 
are  less  than  $250,  a  certiorari  cannot  issue  to  remove 
the  cause  into  this  court  Whittlessey  v.  Zane,  9 
Wend.,  432. 

A  certiorari  to  remove  a  justice's  judgment  into 
the  Common  Pleas,  must  be  allowed  by  an  officer 
residing  within  the  county  where  the  judgment 
was  rendered.  The  People  v.  Seneca  C.  P.,  6 
Wend.,  517. 

Where  a  certiorari  is  allowed  by  a  proper  officer, 
although  his  allocatur  be  not  indorsed  upon  the 
writ,  and  the  justice  make  return,  the  C.  P.  have 
jurisdiction  of  the  cause.  The  People  v.  Onondaga 
C.  P.,  7  Wend.,  516. 

But,  notwithstanding  the  provisions  of  the  revised 
statutes  authorizing  the  removal  of  a  justice's  judg- 
ment, by  certiorari,  into  the  Common  Pleas,  such 
judgment  may  be  removed  into  the  Supreme 
Court  by  the  same  writ.  Comstock  v.  Porter, 
5  Wend.,  98;  Wood  v.  Randall,  5  Hill,  264. 

But  the  right  to  the  writ  to  remove  such  judg- 
ment into  the  Supreme  Court,  by  certiorari,  not 
being  ex  delMo  justitice,  it  cannot  issue  without 
leave  obtained  from  the  court  on  special  application 
founded  on  affidavit.  Id. 

A  certiorari  to  remove  a  Judgment  rendered  by  a 
justice  of  the  peace,  may  issue  from  the  Court  of 
Common  Pleas,  in  which  it  is  made  returnable. 
Stort  v.  Onondaga  C.  P.,  4  Wend.,  212. 

It  will  not  lie  to  remove  proceedings  on  a  com- 
plaint for  a  forcible  entry  and  detainer  until  after 
inquisition  found.  Haines  v.  Backu 


213. 


Backus,  4  Wend., 


It  will  not  lie  to  a  justice  of  the  peace  to  bring  up 
the  proceedings  had  under  the  Revised  Statutes  con- 
concerning  encroachments  on  highways.  Pugsley 
v.  Anderson,  3  Wend.,  468. 

In  a  proceeding  of  that  kind,  the  justice  cannot 
pass  upon  the  qualifications  of  the  persons  return- 
ed as  jurors.  Id. 

A  cerfiorari  at  common  law,  allowed  by  a  com- 
missioner, will  not  be  quashed,  if,  previous  to  the 
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motion  to  quash,  the  propriety  of  the  issuing  of 
the  writ  has  been  submitted  to,  and  passed  upon  by 
the  court ;  the  mere  fact  of  an  order  for  a  supple- 
mentary return  will  not  cure  the  error  of  the 
allowance  by  a  commissioner.  Caledonian  Company 
v.  Trustees  of  Hoosick  Falls,  7  Wend.,  508,  and  cor- 
rection of  case,  665. 

If  a  common  law  certiorari  has  been  awarded  in 
an  improper  case,  the  court  will  quash  it,  even  after 
a  return  and  hearing  on  the  merits.  The  People  v. 
The  Mayor,  &c.,  of  New  York,  2  Hill,  9. 

The  Supreme  Court  has  the  power  at  common  law 
to  review  the  proceedings  of  all  inferior  tribunals, 
to  pass  upon  the  jurisdiction  of  such  tribunals,  and 
to  review  all  legal  decisions  made  by  them ;  but  not 
their  determinations  upon  question  of  fact,  which 
are  conclusive  unless  a  power  of  review  is  given  by 
statute.  Starr  v.  The  Trustees  of  Rochester,  6  Wend., 
564. 

So  to  a  certiorari  issued  by  this  court,  an  inferior 
tribunal  is  bound  to  return  so  much  of  the  facts  of 
a  case  as  will  enable  this  court  to  determine  whether 
such  tribunal  had  jurisdiction  of  the  subject  matter 
adjudicated  upon.  Id. 

Although  a  party  has  his  remedy  by  action,  where 
a  tribunal  acts  without  jurisdiction,  he  may,  not- 
withstanding, seek  a  reversal  of  the  proceedings 
by  certiorari.  Id. 

In  a  proceeding  relative  to  the  laying  of  streets, 
wherein  the  president  of  a  village,  trustees,  com- 
missioners, and  assessors  are  actors,  certiorari  lies : 
and  it  may  be  directed  to  each  of  these  officers :  but 
it  seems,  a  certiorari  should  be  directed  to  them 
separately.  Id. 

A  certiorari  to  bring  up  the  proceedings  of  an  in- 
ferior tribunal  into  this  court,  must  be  allowed  by 
the  court,  and  cannot  be  allowed  by  a  commission- 
er. Id. 

It  will  not  lie  to  the  trustees  of  a  school  district 
to  review  the  proceedings  of  the  trustees,  or  of  a 
district  meeting.  Storm  v.  Odell,  2  Wend.,  287. 

On  error  in  a  criminal  cause,  a  certiorari,  to  return 
diminution  need  not  be  allowed  by  a  judge.  Lam- 
bert v.  The  People,  7  Cow.,  103. 

Where  the  canal  appraisers  appraised  the  dam- 
ages of  an  individual,  without  giving  him  an  oppor- 
tunity to  be  heard  or  to  produce  testimony,  the 
court  allowed  a  certiorari.  Fonda  v.  Canal  Ap- 
praisers, 1  Wend.,  288. 

It  will  be  awarded  to  remove  proceedings  from 
before  a  commissioner  in  cases  of  insolvency,  when 
they  are  irregular.  Anon.,  1  Wend.,  90. 

A  nonsuit  before  a  justice  after  hearing,  cannot 
be  reviewed  by  certiorari,  but  only  by  appeal. 
Gleason  v.  Clark,  9  Cow.,  57. 

Where  a  court  proceeds  erroneously,  the  remedy 
is  by  certiprari  or  writ  of  error ;  but  where  there  is 
no  jurisdiction,  all  is  absolutely  void,  and  all  con- 
cerned in  enforcing  the  judgment  are  trespassers. 
Colvin  v.  Luther,  9  Cow.,  61. 

The  present  want  of  a  paper  below  will  not  prevent 
a  certiorari  from  being  awarded  by  the  Court  of 
Errors.  Law  v.  Jackson,  8  Cow.,  746. 

It  is  enough  that  they  see  that  the  court  below 
may  authorize  the  paper  sought  by  the  certiorari.  Id. 

A  certiorari  does  not  lie  to  remove  a  feigned  issue 
awarded  by  a  court  of  common  pleas  into  the 
Supreme  Court.  Hosmer  v.  Williams,  7  Cow.,  494. 

A  trial  as  to  any  of  the  defendants  requires  an  ap- 
peal from  all.  The  cause  cannot  be  divided,  and 
part  of  the  defendants  cannot  bring  ceitiorari. 
Moody  v.  Gleason,  7  Cow.,  482. 

A  challenge  of  a  juror  for  principal  cause,  even  if 
it  be  not  entered  on  record  by  the  clerk,  will  be  re- 
viewed on  certiorari.  The  People  v.  Vermilyea,  7 
Cow.,  108. 

Evidence  given  in  an  inferior  criminal  court  can- 
not be  reviewed  by  writ  of  error  or  cerfiorari.  Id. 

The  district  attorney  may  remove  a  criminal 
cause  to  the  Supreme  Court  by  certiorari,  as  a  mat- 
ter of  course  and  of  right.  Id. 

In  criminal  cases,  doubts  upon  the  admission  or 
legal  effect  of  testimony  cannot  be  brought  before 
a  superior  court  by  certiorari  or  writ  of  error.  Ex- 
parte  Vermilyea,  6  Cow.,  555. 

But  a  challenge  for  principal  cause  forms  part  of 
the  record,  and  to  review  this,  a  certiorari  will  lie 
in  criminal  cases,  and  a  writ  of  error  in  a  civil  cause. 
Id. 

Otherwise,  if  a  challenge  to  the  favor.    Id. 

Where,  in  a  suit  under  the  act  for  the  more  speedy 
recovery  of  debts,  to  the  value  of  $50  (sess.  49,  ch., 
238),  the  defendant  omits  to  plead,  and  judgment  is 
rendered,  a  certiorari  lies.  Harwood  v.  French,  4 
Cow.,  501. 

A  party  cannot  bring  a  certiorari  upon  the  formal 
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88*]  *T.  AND  A.  NAPIER  «.  WHIPPLE. 

Attorney — Change  of—Bail-Bond   Lost — Filing 
Nunc  Pro  Tune. 

If,  from  a  change  of  attorneys,  a  ball-bond,  taken 
by  a  plaintiff,  deputized  to  arrest,  be  lost,  the  court 
will,  after  verdict,  grant  leave  to  file  common  bail 
nunc  pro  tune. 

rpHE  plaintiff's  original  attorney  had  left  this 
J-  State  before  the  return  of  the  writ ;  the 
one  now  employed  found,  on  search,  a  rule 
entered,  to  declare  or  be  non  prossed.  In 
consequence  of  which  he  served  a  declaration, 
received  a  plea  of  the  general  issue,  went  to 
trial,  and  obtained  a  verdict. 

Mr.  Emott,  on  an  affidavit  containing  the 
above  statement,  and  that,  from  having  re- 
ceived no  instructions  or  papers  from  the  first 
attorney,  he  could  not  obtain  the  bail-bond 
given  in  this  suit,  which  was  taken  by  one  of 
the  plaintiffs,  who  was  specially  deputized  to 
make  the  arrest,  moved  to  file  common  bail 
nunc  pro  tune,  which,  was,  after  slight  opposi- 
tion.1 

Ordered  accordingly. 


THOMPSON  AND  ADAMS  v.  PAYNE. 

Notice   of  Retainer— Denied— Default— Setting 
Aside — Costs. 

It  a  notice  of  retainer  of  attorney  be  sworn  to 
have  been  given  on  one  side  and  denied  on  the  other, 
for  want  of  which  a  default  has  been  entered,  it 
will,  with  the  subsequent  proceedings,  be  set  aside, 
on  payment  of  costs,  if  accompanied  with  an  affi- 
davit of  merits,  and  there  is  reason  to  think  there 
has  been  some  mistake. 

MOTION  to  set  aside  a  default  and  all  subse- 
quent proceedings,  on  an  affidavit  of  merits 
by  the  defendant,  and  two  affidavits  by  the 
attorney  and  his  clerk,  that  a  notice  of  retainer 
had  been  duly  served  on  the  agent  of  the  plaint- 
iffs' attorney,  but  which,  from  misapprehen- 
sion of  the  Christian  name  of  Adams,  had  been 
entitled  John  Thompson  and  Charles  Adams 
against  the  defendant. 

On  the  opposite  side,  the  attorneys  of  the 
plaintiffs  swore  positively,  that  they  had  never 
received  any  notice  of  retainer  in  the  present 
suit,  or  any  other  in  the  title  of  which  the 
Christian  name  of  Charles  was  used  instead  of 
Charlora. 


1. — Common  ball  Is  in  the  same  form  as  special 
ball,  but  differs  from  it  in  this,  that  the  bail  are 
merely  fictitious,  as  John  Doe  and  Richard  Roe,  and 
of  course,  has  none  of  the  incidents  of  special  bail. 
It  is  only  allowed  to  the  defendant,  where  he  has 
been  discharged  from  arrest,  without  bail,  after  the 


return  day  of -the  writ,  and  is  necessary,  in  such  case, 
to  perfect  the  appearance  of  the  defendant.  When 
filed,  it  is  the  business  of  the  defendant  to  give  no- 
tice of  it ;  otherwise,  the  plaintiff  may  proceed  to 
sue  on  the  bail-bond,  or  rule  the  sheriff  as  if  no  or- 
der had  been  made  to  discharge  the  defendant. 


error  of  refusing  to  adjourn,  and  also  have  his  ap- 
peal on  the  merits.  Baldwin  v.  Goodyear,  4  Cow.,  536. 

It  is  only  where  there  is  no  issue  that  a  certiorari 
will  lie.  Id. 

The  court  may  award  a  writ  of  certiorari  to  sup- 
port the  judgment  at  any  time.  Rowan  v.  Lytle,  4 
Cow.,  91. 

The  decision  of  a  board  of  canvassers  of  an  elec- 
tion cannot  be  reviewed  by  certiorari.  The  People 
v.  Van  Styck,  4  Cow.,  297. 

A  certiorari  will  not  lie  to  remove  into  the  Supreme 
Court  proceedings  commenced  before  a  judge 
of  the  Court  of  Common  Pleas,  under  the  Act 
of  the  13th  of  April,  1820  (sess  43,  ch.,  194),  to 
amend  the  act  concerning  distresses,  &c.,  until  the 
case  has  been  finally  tried  and  judgment  given 
thereon,  before  the  judge  of  the  Court  of  Common 
Pleas.  Lynde  v.  Noble,  20  J.  R.,  80. 

Nor  will  a  writ  of  certiorari,  though  issued  after 
judgment,  stay  the  writ  of  restitution  in  such  case. 
Id, 

Wherever  the  rights  of  an  individual  are  infringed 
by  the  acts  of  persons  clothed  with  an  authority  to 
act,  and  who  exercise  that  authority  illegally,  and 
to  the  injury  of  an  individual,  the  party  injured 
may  have  redress  by  certiorari.  Wildy  v.  Washburn, 
16  J.  R.,  49. 

A  certiorari  to  remove  into  the  Supreme  Court, 
the  proceedings  of  three  justices  of  the  peace,  ap- 
pointing a  town  officer,  on  the  neglect  or  the  town 
to  make  the  appointment,  must  be  prosecuted  in 
the  name  of  the  people ;  and,  if  it  be  brought  in  the 
name  of  the  party  agrieved,  the  Supreme  Court  will 
make  no  order  on  the  subject.  Id. 

On  an  appeal  from  the  decision  of  commissioners 
of  highways,  to  three  of  the  judges  of  the  Court  of 
Common  Pleas,  under  the  36th  section  of  the  Act  to 
regulate  highways  (sess.  36,  ch.  33,  2  N.  R.  L.,  282),  if 
the  decision  of  the  commissioners  is  reversed,  a 
certiorari  will  lie  on  behalf  of  the  commissioners,  to 
remove  the  proceedings  into  the  Supreme  Court; 
the  right  to  bring  certiorari  being  reciprocal,  and 
belonging  as  much  to  the  commissioners  as  to  the 
appellants.  Commissioners  of  Kinderhook  v.  Claw, 
15  J-  R.,  637. 

Wherever  magistrates  proceed  judicially,  both 
parties  to  the  proceedings  are  entitled  to  be  heard, 
and  notice  to  both  is  indispensably  necessary ;  not- 
withstanding there  is  no  direction  in  the  act  by 
which  the  tribunal  Is  constituted,  the  notice  shall 
be  given.  Id. 
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And  if  notice  Is  not  given,  a  writ  of  certiorari  lies 
to  reverse  the  proceedings.  Id. 

A  certiorari  allowed  after  execution  begun  to  be 
executed  by  the  constable,  is  no  supersedeas  to  the 
execution.  Blanchard  v.  Myers,  9  JT  R.  66. 

If,  after  making  the  levy,  the  constable  take  se- 
curity that  the  goods  shall  be  forthcoming  on  a  cer- 
tain day,  and  in  the  mean  time,  a  certiorari  be  regu- 
larly issued  and  served  on  the  justice,  it  is  no 
defence  for  not  having  delivered  the  Broods  at  the 
time.  Id. 

A  certiorari  to  remove  an  indictment  for  a  forcible 
entry  and  detainer  into  the  Supreme  Court,  is  grant- 
able  of  course.  The  People  v.  Runkel,  6.  J.  R.,  334. 

Proceedings  under  the  Absent  and  Absconding 
Debtor  Act  are  removable  by  qertiorari .  Learned  v, 
Duval,  3  J.  C..  141. 

A  eertiorari,  in  a  civil  suit,  removes  the  proceed- 
ings in  the  same  State  in  which  they  were  in  the 
court  below,  and  the  Supreme  Court  must  continue 
the  proceedings  from  the  point  at  which  the  court 
below  left  off.  Wolfe  v.  Horton,  3  Cat.  R.,  86. 

On  a  certinyrari,  the  record  itself  is  sent  up,  and 
though  stated  in  the  return  to  be  only  a  copy,  it 
will  still  be  regarded  as  the  record.  Id. 

A  certiorari  lies  to  the  judges  of  the  Common 
Pleas  to  remove  proceedings  on  an  appeal  to  them 
from  commissioners  of  highways.  Lawton  v.  Com- 
missioners of  Cambridge,  2  Cai.  R.,  179. 

The  court  will  not  intend  that  proceedings  which 
are  not  returned  are  irregular.  Id. 

A  circumstance  not  stated  in  the  return,  as  a  fact, 
is  to  be  disregarded.  Id. 

A  circumstance  stated  in  the  return,  which  was 
not  ordered  to  be  returned,  is  to  be  disregarded.  Id. 

The  delivery  of  a  certiorari  to  the  Justice,  super- 
sedes his  powers,  and  renders  all  subsequent  _pro- 
ceeding.  coram  non  judice,  and  void.  Case,  v.  Shep- 
herd, 2  J.  C..  27. 

A  plaintiff  obtaining  a  judgment  may  have  a  cer- 
tiorari, if,  by  the  error  of  the  justice,  the  amount 
which  he  was  entitled  to  recover  has  been  dimin- 
ished. Bissell  v.  Marshall,  6  J.  R.,  100. 

A  judgment  of  nonsuit,  without  awarding  costs, 
is  incomplete,  and  can  neither  be  affirmed  or  re- 
versed. Monnell  v.  Weller,  2  J.  R.,  8. 

But  a  certiorari  will  lie  to  reverse  a  judgment  of 
nonsuit,  when  costs  are  awarded.  Smith  v.  Sutts,  3 
J.  R.,  9. 
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JACKSON,  EX  DEM.  COUNTER,  v.  GILES. 


KENT,  Gh.  J.  There  must  have  been  some 
mistake  in  this  business,  and  as  merits  are 
sworn  to,  let  the  default  and  proceedings  be  set 
aside,  on  payment  of  costs. 

Motion  granted. 


JACKSON,  ex    dem.   COUNTER,  v.   GILES. 

Service  of  Notice — Insufficient. 

If  the  service  of  notice  be  insufficient,  the  court 
•will  deny  the  application  though  unopposed. 

ON  reading  the  affidavit  of  service,  it  stated 
the  notice  to  have  been  delivered  to  the 
clerk  of  the  attorney,  without  saying  where. 

Per  Curiam.  The  service  is  on  the  face  of 
it  insufficient.  We  do  not  investigate  the 
merits  of  any  application  which  the  other  side 
does  not  oppose  ;  because  we  construe  silence 
into  consent,  and  an  acknowledgment  that  the 
89*]  law  is  with  the  person  moving.  But  *we 
require  the  notice  .and  affidavit  of  service  to 
be  read,  because  they  are  to  conform  to  our 
own  rules,  all  of  which  are  known  to  the 
court.  This  reasoning,  however,  does  not  ap- 
ply to  transactions  between  the  parties  to  a 
suit.  The  motion  must  therefore  be  denied, 
though  there  is  no  opposition.1 

Application  refused. 


WHITNEY  v.  CROSBY. 

1.  Note — Demandable  Immediately  —  Interest. 
2.  One  Good  Count — Demurrer  to  Whole — 
Judgment. 

When  a  note  demandable  immediately,  is  on  in- 
terest from  any  given  month  without  particulariz- 
ing: the  year,  it  means  the  month  of  that  name  next 
antecedent  to  the  date  of  the  note. 

1.— But  if  a  party,  relying-  on  the  court,  should 
not,  upon  an  insufficient  notice,  attend  to  oppose, 
and  the  court,  not  adverting  to  the  insufficiency  of 
the  notice,  should  grant  the  application,  the  irregu- 
larity cannot  be  urged  after  a  lapse  of  a  term,  even 
against  a  notice  to  tax  costs  on  a  judgment  as  in 
case  of  nonsuit  obtained  on  such  insufficient  notice ; 
for  the  judgment  will  nevertheless  stand  good,  and 
the  defendant  be  entitled  to  his  execution  thereon, 
with  costs  for  resisting  an  application  to  disturb  it, 
if  any  be  subsequently  made.  (Caines  v.  Brown, 
October,  1812.)  It  follows  from  the  above  decision, 
that  a  lapse  of  a  term  purges  the  insufficiency  of  a 
notice  for  Judgment  as  in  case  of  nonsuit ;  that  a 
party  should,  therefore,  on  such  insufficient  notice, 
attend  to  oppose ;  and  if  he  do  not,  that  he  should 
search  to  see  if  judgment  be  obtained  on  it,  and  if 
it  has,  that  he  should  move  to  vacate  it  the  term 
next  ensuing.  This  practice  is  said  to  be  founded 
on  the  principle  that  vigilantibus  rum  dormientihus 
jura  movement.  But  to  sanction  such  proceedings 
on  that  maxim,  seems  rather  a  perversion  of  the 
rule.  It  is  conceived  that  the  axiom  was  intended 
to  operate  only  against  those  who  might  come  into 
court  as  plaintiffs  or  applicants,  on  stale  grounds  or 
defects,  which,  from  lapse  of  time,  they  might  well 
be  deemed  to  have  abandoned,  or  waived  ;  but  not 
to  give  to  any  period,  however  lengthy,  the  power 
of  sanctioning  error;  of  enabling  a  man  to  avail 
himself  of  his  own  wrong ;  of  converting  regularity 
into  irregularity ;  injustice  into  justice ;  and,  by  his 
own  quiescence  simply,  make  either,  or  both,  the 
basis  on  which  to  build  a  right  in  law.  This  idea 
may  be  illustrated  by  adverting  to  our  statute  law. 
By  act  of  the  Legislature,  a  writ  of  error  to  reverse 
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If  there  be  one  good  count,  and  a  demurrer  put  in 
to  the  whole  declaration,  judgment  will  be  for  the 
plaintiff,  though  a  special  cause  be  assigned,  which 
is  applicable  to  only  one  of  the  counts. 

TO  a  declaration  on  a  note  dated  the  15th  of 
July,  1803,  acknowledging  there  was  due 
to  the  plaintiff  $188.90,  on  interest  from  the 
first  day  of  June,  with  a  second  count  for 
money  had  and  received,  the  defendant  as- 
signed, as  a  special  cause  of  demurrer  to  the 
whole  declaration,  the  uncertainty  in  not  speci- 
fying from  what  June  the  interest  was  to  ac- 
crue. 

Per  Curiam.  The  first  count  is  good,  be- 
cause certain  to  a  common  intent.  When  a 
day  or  month  is  mentioned  as  antecedent  or 
subsequent  to  a  contract,  and  the  precise  day 
or  month  is  not  specified,  it  means  the  time 
nearest  to  the  date  of  the  contract.  As  the 
money  here  was  payable  immediately,  with 
interest  from  the  1st  of  June,  it  must  mean 
the  preceding  1st  of  June.  It  can  have  no 
other  interpretation.  A  further  reason  why 
the  plaintiff  must  have  judgment  is,  the  de- 
murrer is  to  the  whole  declaration,  and  the 
second  count  is  clearly  good. 

Judgment  against  the  demurrer. 

Cited  in— 11  Johns.,  55 ;  13  Johns.,  288 ;  7  Wend.,  56 ; 
1  Denio,  428. 
See  8.  C..  Col.  &  Cai.,  442. 


THURSTON 

THE    COLUMBIAN    INSURANCE    COM- 
PANY. 

Marine  Insurance — Deviation  by  Master — Not 
Disapproved  of  by  Owner — Subsequent  Barra- 
try— Embezzlement. 

If  an  assured  be  apprised  by  his  master,  of  his 
pursuing  another  voyage  than  that  insured,  on 
which  he  has  been  sent,  and  do  not  disapprove  of  it, 

a  judgment  cannot  be  brought  after  the  expiration 
or  five  years.  But  if  the  person  who  has  obtained  a 
judgment  revive  it  after  that  period  by  sci.  fa.,  it 
becomes  a  judgment  of  the  term  in  which  revived, 
and  against  it  any  error  in  the  original  judgment 
may  be  assigned,  though,  in  order  to  vacate  it,  had 
the  party  in  whose  favor  it  was  rendered  continued 
inactive,  no  measure  could  have  been  adopted,  be- 
cause a  party  cannot,  by  merely  laying  by,  enable 
himself  to  take  advantage  of  his  own  wrong ;  though 
to  set  aside  his  proceedings,  had  he  continued  in- 
active, no  measure  could  have  been  taken.  From 
analogy,  therefore,  it  would  seem  that  in  the  case 
cited  In  the  note,  where  the  defendant  gave  notice 
of  taxing  costs  on  his  erroneously  obtained  judg- 
ment, he  laid  it  open  to  all  original  objections; 
the  case,  however,  seems  to  establish  a  contrary 
position,  and  that  an  irregular  ex-uarte  judgment 
is  not  at  the  peril  of  him  by  whom  it  has  been  ob- 
tained, but  of  him  against  whom  it  has  been,  con- 
trary to  all  rule,  unduly  entered ;  a  principle  that 
seems  opposed  to  the  opinion  of  Lord  Redesdale, 
who,  in  Carew  v.  Johnston  (2  Sch.  &  Lef .,  300),  says, 
"  a  decree  taken  ez-parte,  is  taken  at  the  peril  of  the 
party  who  obtains  it,  it  he  cannot  support  it  by  his 
pleadings  and  proofs.  It  is  not  a  judgment  pro- 
nounced by  the  court,  but  it  is  the  act  of  the  party, 
concerning  what  the  judgment  of  the  court  would 
be  if  the  other  party  had  appeared." 


NOTE.— As  to  barratry,  see  note  to  Hallet  v.  Col- 
umbian Ins.  Co.,  8  Johns.,  272. 

As  to  deviation,  see  notes  to  Patrick  v.  Ludlow,  3 
Johns.  Cas.,  10 ;  Gilfert  v.  Hallet,  2  Johns.  Cas.,  296 
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it  is  only  a  deviation  and  not  barratry,  though  the 
master  ultimately  run  away  with  the  ship,  sell  her, 
and  embezzle  the  proceeds. 

UPON  a  policy  on  the  sloop  Dolores,  Elihu 
Utley,  master,  from  New  York  to  the 
Havana,  and  back  again,  valued  at  one  thou- 
sand four  hundred  dollars. 

The  declaration  was  for  a  total  loss  by  the 
barratry  of  the  master.  Plea,  non  assumpsit, 
and  a  verdict  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  the  following 
case,  made  on  behalf  of  the  defendants  : 

By  bill  of  sale,  dated  the  15th  of  July,  1801, 
Utley,  in  consideration  of  $  1,200,  conveyed 
the  sloop  Dolores  to  the  plaintiff,  who,  on  the 
17th,  effected  the  present  insurance,  and  in  the 
course  of  the  same  month  the  vessel  duly 
sailed  on  the  voyage  described.  On  the  22nd  of 
August  succeeding,  Utley,  after  a  safe  arrival 
at  the  Havana,  wrote  a  letter  to  the  plaintiff, 
informing  him  of  the  arrival  of  the  vessel,  and 
OO*]  that  he  (Utley)  had  consigned  *her  to  the 
house  of  Simon  Poey,  but  that,  for  want  of  a 
certificate  from  the  Spanish  consul,  the  sloop 
was  not  permitted  to  enter.  On  the  third  of 
September  a  second  letter  was  written  by  Ut- 
ley to  his  owner,  mentioning  the  same  impedi- 
ment, and  requesting  the  certificate  to  be  for- 
warded. On  the  15th,  the  plaintiff  received 
the  first  letter  of  his  master,  who,  on  the  26th, 
wrote  a  third  time,  saying  that  the  Dolores  had 
the  day  before  been  permitted  to  discharge  and 
depart  from  the  Havana,  on  giving  security 
that  the  consular  certificate  should  be  produced 
within  a  specific  time,  but  that  having  lost  a 
second  freight  for  New  York,  in  consequence 
of  the  delay  in  transmitting  it,  he  should  ac- 
cept of  one,  which  offered  for  Charleston,  to 
the  amount  of  about  $800,  of  molasses,  to  be 
shipped  from  the  port  of  Haruco,  about  seven 
leagues  to  windward  of  the  Havana.  That 
after  having  taken  in  this  cargo,  he  should 
proceed  to  Charleston,  and  from  thence  to 
New  York,  desiring  insurance  to  be  made  on 
the  vessel  and  freight.  This  letter  was  fol- 
lowed by  another  to  the  same  effect,  dated  the 
2d  of  October.  The  two  letters  written  in 
September  were  receive  by  the  plaintiff  in  the 
beginning  of  November,  about  which  time 
Utley,  with  the  loading  he  had  mentioned, 
sailed  for  Charleston,  where  he  arrived  the 
December  after.  From  thence  he  wrote  to  the 
plaintiff,  that  finding  no  chance  of  a  freight 
for  New  York,  he  had  taken  one  for  the  Ha- 
vana, but  was,  by  contract,  to  return  to  Charles- 
ton, and  would,  after  that,  proceed  to  New 
York,  when  he  hoped  to  be  able  to  discharge 
his  obligations,  of  which  he  was  not  unmind- 
ful, adding,  "do  not  be  uneasy:  I  have  the 
vessel  fully  insured  for  the  voyage  in  case  of 
any  accident,  that  I  may  not  fail  of  my  present 
hopes,  which  are  to  make  payment  as  soon  as 
possible,  as  my  account  has  been  longer  stand- 
ing than  I  had  any  idea  of  at  the  time  of  con- 
tract." The  plaintiff,  on  the  receipt  of  this 
letter,  caused  inquiry  to  be  made  respecting 
the  sloop,  and  found  that  about  two  days  after 
it  was  written  she  had  cleared  out  for  the 
Havana,  from  whence  Utley  wrote  that  find- 
ing a  good  opportunity  to  sell  the  vessel,  he 
should  do  so,  though  he  was  obliged  to  go  to 
the  Mantanzas  for  the  money,  and,  when  about 
to  return  to  New  York,  would  give  timely  ad- 
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vice,  that  insurance  might  be  made,  saying, 
"  it  was  imposing  on  good  nature  to  stay  away 
so  long,  although  he  could  do  no  better  was 
the  same  to  do  again."  After  this  letter  had 
come  to  hand,another,  on  the  first  day  of  July, 
1802,  reached  the  plaintiff  from  St.  Augustine, 
bearing  date  28th  April  preceeding,  *in  [*91 
which  Utley  mentions,  that  after  selling  the 
Dolores  for  a  good  price,  he  had  been  robbed 
of  all  the  money,  excepting  $350,  which  was 
inadequate  to  discharge  his  debt  to  the  plain- 
tiff, but  he  hoped  in  a  short  time  to  return  and 
do  it,  when  he  would  give  satisfaction  for  his 
absence. 

On  the  15th  of  July,  1802,  the  plaintiff 
abandoned,  adducing  as  proofs  of  interest  and 
loss,  the  bill  of  sale,  and  the  letters  above  men- 
tioned. 

It  was  admitted  that  Utley  had  not  returned, 
neither  had  he  paid  to  the  plaintiff  the  pro- 
ceeds of  the  sloop,  nor  accounted  with  him 
for  them. 

Mr.  Jones,  for  the  defendants,  made  three 
points  :  1st.  That  the  voyage  from  the  Havana 
to  Charleston,  and  the  actual  sailing  of  the  Do- 
lores from  the  Havana  to  Haruco  for  a  freight 
to  Charleston,  was  either  an  abandonment  or 
a  change  of  the  voyage  insured,  or  a  deviation, 
and  discharged  the  owners  of  their  obligation. 
2.  That  the  acts  and  conduct  of  the  master 
must  have  been  according  to  his  duty  and  by 
the  authority  of  the  owner,  or,  if  unauthorized, 
that  the  same  were  adopted,  or  acquiesced  in 
by  the  owner.  3d.  That  the  offer  to  abandon 
was  made  too  late,  being  after  the  assured 
(having  elected  not  to  abandon)  had  lost  his 
right  so  to  do,  if  at  any  time  he  had  such  right. 

As  to  there  having  been  a  deviation  in  fact, 
no  question  can  be  made.  For,  instead  of  re- 
turning to  New  York,  the  vessel  sailed  from 
Charleston.  This,  however,  is  explained  to  be 
a  barratrous  voyage.  But  to  make  it  so,  it 
must  be  in  fraud  of  the  owner,  without  his 
authority,  and  by  a  master  who  is  not  owner. 
It  may  well  be  inferred  that  the  master  of  the 
Dolores  was  her  owner  ;  but  if  he  was  so,  this  I 
admit  ought  to  be  shown  by  the  underwriter. 
Still,  however,  the  circumstances  evince  the 
measures  adopted  were  for  the  benefit  of  the 
owner ;  they  could  not,  therefore,  amount  to 
barratry.  (Kendrick  v.  Delafield,  2  Caines'  Rep., 
67.)  But  it  is  known  in  these  West  India  voy- 
ages, very  great  discretionary  powers  are  in- 
vested in  the  captains. 

KENT,  Ch.  J.  We  do  not  see  anything  like 
barratry  in  the  case,  and  should  wish  to  hear 
the  other  side  on  this  point. 

Hoffman,  contra.  If  Utley's  going  to  Charles- 
ton was  contrary  to  his  duty,  it  was  barratry. 
The  benefit  of  his  owner  could  not  have  been 
intended,  for  he  has  never  since  returned,  and 
has  actually  gone  off  with  the  proceeds  of  the 
vessel.  The  frequent  Communication  [*92 
kept  up  with  the  owner  was  only  to  lull  into 
security,  the  more  certainly  to  ultimately  effect 
his  barratrous  design,  and  in  this  case,  the 
first  part  of  Uutley's  conduct  is  to  be  inter- 
preted by  the  last ;  the  running  away  with,  and 
embezzling  the  vessel. 

Per  Curiam,  stopping  Pendleton,  in  reply. 
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There  is  not  sufflcent  evidence  of  barratry,1 
and  that  is  the  only  cause  of  loss  stated.2 

Judgment  for  the  defendants. 


BOGERT  AND  MANSFIELD 

v. 
LINGO,  Impleaded  with  M'GuiRE. 

Drawer  and  Drawee  of  Bill  Partners — Refusal 
to  Accept — Subsequent  Promise — Evidence. 

If  the  drawee  of  a  bill  be  In  partnership  with  the 
drawer,  who,  with  another  person,  constitutes  a  dis- 
tinct house,  a  promise  by  such  drawee,  after  arrest, 
to  pay  the  bill  which  he  had  before  refused  to  ac- 
cept, is  no  evidence  that  he  is  one  of  the  house  un- 
der the  style  of  which  the  bill  is  drawn,  though  the 
signature  be  in  the  name  of  the  drawee's  partner, 
"&  Co.,"  therefore,  on  such  promise,  an  action  can- 
not be  maintained  against  such  drawee  as  drawer. 

A  SSUMPSIT  against  the  defendants  as  the 
Q.  drawers  of  a  bill  of  exchange,  signed 
"M'Guire  &  Co.,"  addressed  to  "Cornelius 
Lingo,"  and  indorsed  "William  Robinson." 

M^Guire  and  Armstrong,  constituting  the 
firm  of  M'Guire  &  Co.,  drew  the  bill  in  ques- 
tion on  Cornelius  Lingo,  who  was  one  of  the 
house  of  M'Guire  &  Lingo,  but  the  two  part- 
nerships were  in  fact  really  distinct  concerns, 
as  appeared  from  the  testimony  of  persons 
knowing  both  houses,  and  deriving  their  infor- 
mation from  the  partners  themselves,  as  well 
as  their  mode  of  doing  business.  The  bill 
being  protested  for  non-acceptance,  a  writ  was 
sued  out  against  Lingo,  who  was  taken,  and 
while  in  custody,  upon  being  shown  the  draft, 
promised,  without  having  it  read  to  him,  that 
he  would  pay  it  if  the  plaintiffs  would  let 
him  go  another  voyage.  There  was  no  testi- 
mony of  the  handwriting  of  either  drawers  or 
indorser,  or  that  Lingo  made  one  of  the  house 
of  M'Guire  &  Co.,  excepting  such  as  might  be 
inferred  from  the  promise  of  Lingo.  For  the 
utter  deficiency  of  all  evidence  on  these  points, 
the  counsel  for  the  defendant  insisted  at  Nisi 
Prius  on  a  nonsuit.  Being  overruled  by  the 
court  on  the  two  first,  the  last  was  left  to  the 
jury,  who  found  for  the  plaintiffs. 

The  case  now  came  before  the  court  on  a 
motion  for  a  new  trial,  on  the  same  grounds 
as  those  urged  at  the  circuit. 

Mr.  Hawes,  for  the  defendant.  To  entitle 
the  plaintiffs  to  recover,  they  were  bound  to 
make  out  every  position  ;  the  handwritings  of 
the  drawers  and  indorsers,  and  that  Lingo  was 
a  partner  in  the  house  of  M'Guire  &  Co.  The 
holder  derives  title  through  the  indorser,  and 
must,  therefore,  prove  his  signature.  (Chitty, 
201  ;  Baley,  115.)  The  law  is  the  same,  though 
the  bill  be  indorsed  at  the  time  of  acceptance. 

1.— See  Kendrick  v.  Delafleld,  2  Caines'  Rep.,  69,  n. 

2. — Barratry  includes  every  species  of  fraud,  con- 
cerning either  the  ship  or  cargo,  committed  by  the 
master,  in  respect  to  his  trust  as  master,  in  the  in- 
jury of  the  owners  or  shippers.  Cook  v.  Com.  Ins. 
Co.,  11  J.  R.,  40.  The  act,  to  be  barratrous,  must  be 
done  with  a  fraudulent  intent.  If  a  master,  from 
any  motive  not  fraudulent,  should  depart  from  the 
proper  course  of  the  voyage  and  a  loss  happen 
thereby,  the  underwriters  would  not  be  liable  by 
reason  of  the  deviation.  Grim  v.  Phoenix  Ins.  Co., 
13  J.  R.,451. 
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(Smith  v.  Chester,  1  D.  &  E.,  654.)  The  liabil- 
ity of  *Lingo  as  a  drawer,  was  only  in  [*93 
consequence  of  his  being  a  partner  in  the 
house  of  M'Guire  &  Co.,  which  is  so  far  from 
being  established  that  it  is  negatived.  The 
promise  to  pay  is  immaterial ;  it  was  made  as 
drawee  of  the  bill,  and  therefore  cannot  be 
of  avail  in  an  action  against  the  drawer.  Be- 
sides, a  promise,  when  under  arrest,  is,  as  to 
that  suit,  a  species  of  duress,  and  therefore 
void.  (Bouse  v.  Redwood,  1  Esp.  Rep.,  155. 

Messrs.  Bogert  and  Hoffman,  contra.  To 
prove  the  handwriting  of  the  indorser  is  un- 
necessary in  an  action  against  the  acceptor, 
because  acceptance  operates  as  an  acknowl- 
edgment of  the  signature.  ( Hankey  y.  Wil- 
son, Say.,  223.)  The  promise  to  pay  in  the 
present  case,  had  the  same  effect.  The  Nm 
Prius  decision  in  Espinasse  is  opposed  to  this 
doctrine.  The  point  there  was  that  a  promise 
to  pay,  made  by  a  person  ignorant  of  a  fact 
by  which  he  was  discharged  in  law,  would 
not,  in  favor  of  a  person  to  whom  such  fact 
was  known,  create  any  responsibility.  This 
reasoning  does  not  apply  to  the  case  before  the 
court.  Whether  Lingo  constituted  one  of  the 
house  of  M'Guire  &  Co.,  was  matter  for  jury 
consideration.  (Drake  tfe  Pinckney  v.  Whita- 
ker  et  al.,  see  the  case,  1  Caines'  Rep.,  184.) 
The  verdict  has  settled  that  he  was. 

Per  Curiam.  The  judge  ought  to  have  non- 
suited the  plaintiffs  at  the  trial ;  the  verdict 
must,  therefore,  be  set  aside,  with  costs  to  abide 
the  event  of  the  suit.  There  was  not  evi- 
dence sufficient  that  Lingo  was  one  of  the 
house  of  M'Guire  &  Co.,  who  drew  the  bill, 
to  let  the  cause  go  to  the  jury.  It  was  a  ver- 
dict clearly  against  the  weight  of  evidence, 
and  ruled  wrong  by  the  judge.  The  court, 
however,  do  not  decide  between  the  case  in 
Sayer  and  that  in  D.  &  E. ;  nor  whether  it 
was,  in  the  present  instance,  unnecessary  to 
prove  the  handwriting  of  the  indorser,  be- 
it  is  not  necessary  to  the  judgment  we  now 
deliver. 

New  trial. 

Cited  in— 5  Peters,  574. 


JACKSON  ex  dem.  RUSSEL  ET  AL., 

v. 

STILES. 
DOCKSTADER,  Tenant. 

SAME 

SAME. 
FREELICK,  Tenant. 

Default — Affidavit  Notice  of  Appearance — Mer- 
its— Mistake. 

Where  is  an  affidavit  of  notice  of  appearance, 
which  is  denied  on  the  other  side,  a  regular  default 
and  susequent  proceedings  will  not  be  set  aside  on 
stating  a  substantial  defense  without  showing  mer- 
its, or  a  mistake. 

Citation— 1  Caines'  Rep.,  n. 

O  set  aside  the  default  and  proceedings  in 
these  causes,  the  defendants  relied  on  an 
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affidavit  of  their  attorneys  clerk,  stating  a  serv- 
ice of  notice  of  appearance  and  the  consent 
rule,  by  leaving  them,  on  the  17th  January, 
1804,  between  the  hours  of  two  and  four  in 
the  afternoon,  at  the  office  of  J.  V.  Henry,  the 
94*]  agent  for  the  attorney  *of  the  plaintiffs, 
and  that  there  were  good  and  substantial  de- 
fenses. On  the  other  hand,  from  the  deposi- 
tions of  the  plaintiffs'  attorney,  it  appeared 
that  Mr.  Henry  was  not  appointed  their  agent 
till  July,  1804  ;  that  notice  of  appearance,  &c., 
had  not  been  received  ;  that  in  one  suit  a  writ 
of  possession  had  been  sued  out  in  May  Term  of 
that  year,  and  executed  in  the  vacation  fol- 
lowing, and  that  in  the  other,  the  tenant  had 
compromised  and  bought  the  land  of  the  les- 
sor of  the  plaintiff. 

SPENCER,  J.  The  affidavits  go  only  to  there 
being  defenses,  but  this  is  no  evidence  of  mer- 
its. (See  Cogswett  v.  Vanderbergh,  1  Caines' 
Rep.,  156,  ».)  The  proceedings  have  been 
perfectly  regular  on  the  part  of  the  plaintiffs, 
and  nothing  appears  from  whence  a  mistake 
could  have  arisen. 

Application  denied. 
Explained— 3  Johns.,  449. 


BROOK  v.  HUNT. 

Failure  to  Plead —  Witnesses  at  Distance — Appli- 
cation for  Judgment — Costs. 

The  defendant  is  entitled  to  move  for  judgment, 
as  in  case  of  nonsuit  whenever  there  is,  after  issue 
joined,  time  to  notice  for  the  next  circuit,  but  if  he 
has  obtained  time  to  plead,  and  from  the  nature  of 
his  plea  distant  witnesses  may  be  needed  on  which 
point  it  is  necessary  that  the  plaintiff's  attorney 
consult  with  his  client,  who  lives  at  some  distance, 
though  a  stipulation  may  be  excused,  costs  of  ap- 
plying must  be  paid. 

TSSUE  had  been  joined  on  the  first  of  March 
JL  last,  but  the  cause,  the  venue  of  which 
was  laid  in  the  County  of  Albany,  had  not 
been  brought  on  at  the  last  April  circuit. 

Mr.  Sanford,  on  these  facts,  moved  for  judg- 
ment, as  in  case  of  nonsuit. 

Mr.  Paris,  contra,  showed  that  the  defend- 
ant had  delayed  the  cause  by  obtaining  time  to 
plead  till  the  first  day  of  March  ;  that,  from  the 
matter  of  the  plea  then  delivered,  there  was 
reason  to  believe  it  would  be  necessary  to  sub- 
poena witnesses  from  New  York,  and  that 
from  the  short  interval  between  the  receipt  of 
the  plea  and  the  circuit,  he  had  no  opportu- 
nity of  consulting  with  the  plaintiff,  who  re- 
sided in  the  most  westerly  part  of  Montgom- 
ery. From  these  circumstances  he  argued 
that  the  motion  ought  to  be  denied  without 
either  costs  of  stipulation. 

Mr.  Sanford,  in  reply.  The  words  of  the 
statute  are  (1  Rev.  Laws,  353,  sec.  12),  that 
where  issue  is  joined  and  the  plaintiff  "neg- 
lect to  bring  such  issue  to  be  tried  according 
to  the  course  and  practice  of  the  court,"  the 
defendant  shall  be  entitled  to  judgment  as  in 
case  of  nonsuit.  From  the  1st  day  of  March 
to  the  circuit  in  April  was  time  enough  to 
notice. 
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Per  Curiam.  The  defendant  had  a  right  to 
move,  and,  therefore,  though  we  deny  his 
motion,  it  must  be  on  payment  of  costs  ;  but, 
from  the  circumstances  of  the  case,  the  plaint- 
iff is  excused  from  stipulating. 

•THOMPSON,  J.  I  do  not  think  this  [*95 
according  to  practice.  The  cause  was  long 
enough  at  issue  to  allow  of  a  notice,  and  he 
ought,  therefore,  to  stipulate. 

Motion  denied,  but  costs  allowed. 

***It  was  said  by  the  bench,  that  in  all 
cases  the  period  within  which  costs  are  to  be 
paid  is  twenty  days. 

Cited  in-5  How.  Pr.,  304 ;  Co.  R.,  N.  S.,  29. 


LANSING  v.  HORNER. 

Default — Notice  of  Retainer  not  Received. 

If,  to  set  aside  a  default,  &c.,  a  defendant  rely  on 
the  having  forwarded  notice  of  retainer,  &c,,  to  the 
agent  of  his  attorney,  and  the  plaintiff's  attorney 
swears  he  never  has  received  them,the  court  will  not 
grant  the  application  unless  the  agent  swear  the 
papers  never  came  to  hand.  (See  Spencer  v.  Hul- 
bert,  2  Caines'  Rep.,  374,  8.  P.) 

MR.  EMOTT  moved  to  set  aside  a  default 
entered  the  21st  of  January  last,  a  judg- 
ment and  execution  thereon  upon  the  affi- 
davit of  the  defendant,  swearing  to  merits,  and 
one  from  his  attorney,  stating  that  notice  of 
retainer  and  of  special  bail  had  been  in  due  time 
transmitted  with  the  bail  piece  by  the  mail  to 
his  agent  in  Albany,  desiring  him  to  serve  them 
on  the  attorney  of  the  plaintiff,  and  that  he 
himself  had  never  received  a  declaration. 

Mr.  Bleeeker,  contra,  read  an  affidavit  setting 
forth  that  he  had  never  received  any  notice  of 
retainer  or  bail,  and  that  he  had  proceeded 
regularly. 

KENT,  Ch.  J.  As  the  papers  were  sent  to 
the  party's  own  agent,  why  does  he  not  show 
that  he  has  not  received  them  ?  This  was 
his  duty,  and  the  not  doing  so  is  a  palpable 
neglect.  There  is  also  a  laches  in  not  applying 
last  term. 

Motion  denied. 


DUBOYS  «.  FRONK. 

Venue — Change  of— Residence   of  Witnesses — 
Of  Plaintiff. 

The  residence  of  witnesses  is  a  good  cause  for 
changing  the  venue,  unless  the  plaintiff  show  he  re- 
sides where  it  is  laid. 

MR.  SANFORD  moved  to  change  the  venue 
in  an  action  of  covenant,  from  Dutchess 
to  Montgomery,  on  an  affidavit  stating  that  he 
had  a  great  number  of  witnesses,  all  of  whom, 
excepting  one  in  Rensselaer,  resided  in  Mont- 
gomery. 

Mr.  O.  Van  Ness,  contra.  The  action  is 
transitory. 
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KENT,  Ch.  J.  We  last  term  decided  that 
where  the  body  of  witnesses  resided  in  a 
county  different  from  that  in  which  the  venue 
was  laid,1  we  would  change  it  on  the  applica- 
tion of  the  defendant,  unless  the  plaintiff  show 
that  he  has  witnesses  where  the  venue  is  laid.* 

Motion  granted. 


BEEKMAN  v.  FRANKER. 

Regular  Default  —  Ignorance   of  Defendant — 
Merita. 

A  regular  default,  &c.,  will  not  be  set  aside  on  ac- 
count of  the  ignorance  of  the  defendant,  that  it  was 
necessary  to  employ  an  attorney,  though  there  be 
merits. 

IT  was  ruled  that  ignorance  of  the  necessity  of 
employing  an  attorney,  previous  to  the  trial 
96*]  of  the  cause,  is  not  suflcient  to  *induce 
the  court  to  set  aside  a  regular  default  and 
subsequent  proceedings,  though  accompanied 
with  a  strong  affidavit  of  merits. 

Cited  in— 7  Abb.,  430 ;  2  Hilt.,  238. 


WOODS  0.  HART. 

Writ  of  Inquiry — Interference  with  Jury — Set- 
ting Aside  Verdict — Costs. 

If  anyone  mix  with  a  jury  on  a  writ  of  inquiry, 
•the  inquisition  will  be  set  aside,  each  party  paying 
his  own  cost. 

MR.  BOGART  moved  to  set  aside  the  inqui- 
sition assessing  very  small  damages  on 
account  of  the  sheriff's  having  permitted  a 
person  to  remain  and  converse  with  a  jury 
whilst  deliberating  on  their  verdict,  though 
known  to  be  inimical  to  the  plaintiff,  and  re- 
jected as  a  juror  on  that  account. 

Mr.  Hoffman,  contra.  On  inquests,  after 
a  default  confessing  a  cause  of  action,  there 
never  is  the  same  regularity  as  on  a  trial  where 
the  very  right  is  questioned.  It  is  not  alleged 
that  the  man  who  remained  with  the  jury  spoke 
adversely  of  the  plaintiff,  or  used  any  means 
to  lessen  the  amount  of  damages. 

Mr.  Bogert,  in  reply.  On  an  inquisition, 
the  law  is  as  jealous  of  the  conduct  of  jurors 
as  on  trial.  (Stainton  v.  Peak,  4  D.  &  E.,  437.) 
The  oath  of  the  constable  is  the  same,  and 
shows  the  same  conduct  is  required  in  one  case 
as  the  other. 

KENT,  Ch.  J.  No  one  ought  to  mix  with  a 
jury  whilst  deliberating.  They  should,  to 
preserve  the  purity  of  justice  be  kept  by  them- 
selves, and  on  this  point  there  is  no  difference 
between  an  inquiry  before  the  sheriff  and  a 
trial,  the  inquisition  must,  therefore,  be  set 

1.— See  Bogert  v.  Hildreth.  1  Caines'  Rep.,  4  n. 
2.— See  Supreme  Court  Rule,  1852. 

NOTE.— Change  of  vemw  to  accommodate  vtitnesses. 

See  Spencer  v.  Hulbcrt,  2  Cai.,  iwte.  Also,  Scott 
v.  Gibbs,  2  Johns.  Cas.,  116,  note;  Bentley  v.  Weaver. 
1  Id.,  240,  note ;  Gourley  v.  Shoemaker,  Id.,  392,  note. 

•CAINES'  REPS.,  3. 


aside,  each  party  paying  his  own  costs.  We 
order  it  thus,  because  neither  is  to  blame  ;  and 
were  we  to  direct  them  to  abide  the  event  of 
the  suit,  it  would  in  fact,  as  there  has  been  a 
default,  be  saying  the  defendant  is  to  pay 
them.  This  case,  therefore,  is  to  be  distin- 
guished from  that  of  granting  a  new  trial  after 
verdict  for  the  misbehavior  of  the  jury.  There, 
each  of  the  litigants  has  a  chance  in  his  favor, 
and  ordering  the  costs  on  such  an  occasion  to 
abide  the  event  of  the  suit,  does  not  necessa- 
rily impose  them  on  either.  Here  the  event  is 
known.3 

Inquest  set  aside. 


HOWELL  v.  DENNISTON. 

1.  Default — Rule  to  Plead  Given  on  Return  Day 
— Practice.  2.  Motion  for  Irregularity — Want 
of  Merits  Immaterial. 

If  a  rule  to  plead  be  given  on  the  return  day  of 
the  writ,  but  before  it  is  returned  or  bail  entered,  a 
default  and  all  subsequent  proceedings  thereon  will 
be  set  aside,  as  being  had  before  the  defendant  was 
in  «ourt. 

On  a  motion  for  irregularity,  the  want  of  merit  is 
immaterial. 

THE  plaintiff  in  this  cause  filed  his  declara- 
tion de  bene  esse,  and  entered  his  rule  to 
plead  on  the  return  day  of  the  writ  on  which 
the  defendant  was  taken,  but  the  writ  was  not 
in  fact  returned  till  seven  days  afterwards.4  ' 

Mr.  Blake,  on  these  grounds,  moved  to  set 
aside  the  default  and  all  subsequent  proceed- 
ings. He  argued,  that  to  entitle  the  plaintiff 
*to  take  default,  he  must  himself  be  [*97 
regular  and  within  the  rules  of  practice.  That, 
by  these,  the  defendant  was  not  in  court  at 
the  period  when  the  rule  to  plead  was  entered. 
It  was  a  demand,  therefore,  when  there  was  no 
one  to  answer,  and  a  plea  cannot  be  required 
but  of  a  party  in  court.  The  foundation  of 
the  proceedings  had  being  the  default,  if  that 
was  bad,  the  whole  must  fall. 

Mr.  Emott.  contra,  read  an  affidavit  show- 
ing, that  though  the  rule  to  plead  was  entered 
before  the  writ  was  returned,  yet  the  default 
was  not  entered  till  more  than  twenty  days 
after  the  writ  was  actually  filed,  and  that  the 
defendent  had  confessed  he  had  no  vdefense. 
He  contended  that  the  return  of  the  writ 
made  good  the  entry  of  the  rule  by  relation. 
Therefore,  the  instant  it  was  on  file,  the  de- 
fendant was  to  be  considered  as  in  court  from 
the  day  of  the  return,  and  the  want  of  merits 
was  acknowledged. 

KENT,  Ch.  J.  The  rule  to  plead  was  irreg- 
ularly entered ;  because,  until  the  writ  be  re- 
turned, bail  filed,  or  an  appearance  entered, 
there  is  no  basis  for  a  proceeding,  and  the 
court  has  no  cognizance  of  the  cause,  so  as  to 
authorize  pleadings.5  With  respect  to  there  be- 

3.— As  to  cases  in  which  a  verdict  of  a  jury  will  be 
set  aside  for  irregularity  or  misconduct,  see  cases 
cited  in  note  1,  Smith  v.  Cheetham,  ante,  61. 

4.— Note  this ;  for  otherwise,  that  is  if  the  circum- 
stance of  the  writ  not  being  returned  be  immate- 
rial, this  case  would  seem  to  do  away  all  declarations 
de  bene  esse. 

6.— See  Ross  v.  Hubble,  1  Caines'  Rep.,  512. 
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ing  no  merits,  we  never  regard  that  when  the 
application  is  for  irregularity.1 

Motion  granted. 


M.  AND  J.  BRUEN 

v. 
ADAMS  AND  MERRILL. 

Frivolous  Demurrer — Delay — Merits — Affidavit 
of- 

If  delay  appear  to  be  the  object  of  a  defendant,  of 
which  the  having  filed  a  frivolous  demurrer  is  a 
cause  of  suspicion,  the  court  will  not  set  aside  an 
inquest  taken,  though  the  defendant  swear  the  ac- 
tion is  for  more  than  is  due ;  he  ought  to  state  "that 
he  has  a  defense,  as  advised  by  his  counsel." 

MR.  WOODS  moved  to  set  aside  an  inquest 
taken  early  in  the  last  New  York  sit- 
tings, in  the  absence  of  the  defendant's  attor- 
ney, on  tan  affidavit  stating  that  the  demand 
was  for  more  than  was  actually  due,  and  the 
cause  stood  so  low  down  in  the  calendar  as 
No.  116. 

Mr.  T.  L.  Ogden,  contra,  read  a  deposition, 
showing  that  the  attorney  for  the  defendants 
had  acknowledged  delay  would  be  desirable, 
under  their  then  embarrassed  circumstances, 
and  that  a  frivolous  demurrer  had  already 
been  filed  and  overruled.  He  contended,  also, 
that  the  affidavit  of  the  defendants  was  insuf- 
ficient, in  not  expressly  averring  there  was  a 
defense. 

Mr.  Woods,  in  reply.  The  same  thing  is  in 
substance  done.  All  inquests  at  a  circuit  are 
at  the  peril  of  the  party.  (Roosevelt  v.  Kemper, 
2  Caines'  Rep.,  30.) 

THOMPSON,  J.  The  practice  I  adopted  was, 
that  if  the  defendant's  counsel  said  there  was 
a  defense,  I  did  not  allow  it  to  be  taken. 

98*]  *Per  Curiam.  The  affidavit  is  defect- 
ive in  not  saying  there  is  a  defense  "as  advised 
by  counsel."4  In  this  case  there  has  been  a 
frivolous  demurrer,  and  that  is  a  very  suspi- 
cious circumstance.  The  defendants,  there- 
fore, take  nothing  by  their  motion.3 


HOLMES  v.  WILLIAMS. 

False  Imprisonment — Amendment  in  One  Action 
of  Errors  in  Another. 

If  an  action  of  false  imprisonment  be  brought  for 
taking  the  plaintiff  in  execution  on  a  ca.  «a.  in 
which  the  costs  are  by  mistake  larger  than  those 
actually  awarded,  the  court  will  give  leave  to 
amend  the  execution ;  and  the  papers  on  which  the 
application  is  made,  may  be  titled  as  in  the  suit  for 
false  imprisonment. 

rpHE  defendant,  in  a  suit  against  the  plaint- 
JL  iff,  the  venue  of  which  was  held  in  Al- 
bany, had  obtained  a  judgment  in  which  the 
costs  awarded  were  $9.12,  and  on  the  supposi- 
tion, that  the  original  ca.  sa.  had  issued  into 

1.— S.  P.,  De  Peyster  v.  Willet  Warne,  2  Caines' 
Rep.,  45. 

2.— See  Lusher  v.  Walton,  1  Caines'  Rep.,  151,  n. 
3.— See  Supreme  Court  Rule  36,  of  1852. 

536 


Columbia,  sued  out  a  testatum  ca.  sa.  inserting 
$14.44.  The  now  plaintiff,  having  been  tak- 
en on  this  writ,  brought  the  present  action  for 
false  imprisonment. 

Mr.  Williams,  on  an  affidavit  disclosing  the 
above  facts,  and  adding  that  he  did  not  per- 
sonally issue  the  execution,  or  ever  see  it,  or 
knew  of  the  mistake  till  the  sixth  day  of  the 
present  month,  moved  to  amend  the  lestatum 
ca.  sa.  by  expunging  the  $14.44,  and  inserting 
$9.12. 

Mr.  Van  Wyck,  contra.  This  is  an  applica- 
tion in  one  suit,  to  amend  mistakes  and  errors 
in  another.  If  the  amendment  is  to  be  in  the 
cause  of  Williams  v.  Holmes,  the  papers  ought 
not  to  be  entitled  in  that  of  Holmes  v.  Williams. 
The  motion  goes  to  take  away  the  basis  and 
foundation  of  our  action. 

Per  Curiam.     Take  your  motion. 


SHAWE  AND  BARKER 

v. 

R.  COLFAX,  W.  COLFAX,  AND  RICH- 
ARDS. 

All  Defendants  not  Brought  in — Retention  of 
Time  to  Plead — Outlawry — Non  pros. 

If  all  the  defendants  in  a  suit  be  not  brought  in, 
and  those  who  are,  give  a  rule  to  declare,  the  plaint- 
iff must  either  do  so  or  obtain  a  further  time,  to  en- 
title to  which,  from  time  to  time,  showing  that  he 
is  proceeding  to  outlawry  against  those  not  found, 
is  sufficient ;  but  if  he  do  neither  the  one  nor  the 
other,  he  will  be  liable  to  a  non  pros  by  those 
brought  in. 

ON  the  last  day  of  February  Term,  the  de- 
fendants, Robert  Colfax  and  Alexander 
Richards,  entered  a  default  against  the  plaint- 
iffs for  not  declaring. 

Mr.  Hopkins  moved  to  set  it  aside,  together 
with  the  subsequent  proceedings  on  these 
facts. 

In  November  Term  last,  the  capias  issued 
was  returned  "taken,"  as  to  Robert  Colfax 
and  Alexander  Richards,  and  "not  found,"  as 
to  William  Colfax,  to  arrest  whom  several  in- 
effectual attempts  had  been  made,  as  he  re- 
sided in  New  Jersey,  and  either  did  not  come 
into  New  York  at  all,  or  did  it  so  secretly  as  to 
avoid  the  process  sued  out,  but  on  that  ac- 
count, the  idea  of  proceeding  against  him 
*was  not  relinquished ;  on  the  contrary,  [*99 
an  alias  capias  had  been  sued  out,  under  the 
belief  that  he  had  received  information  of  the 
former  writ,  but,  before  it  was  issued,  a  rule 
to  declare  against  the  other  two  defendants 
had  been  served,  upon  which  the  present  de- 
fault had  been  entered. 

He  argued,  that  at  common  law  the  plaint- 
iff could  not  proceed  till  all  the  defendants 
were  brought  in;  and  though  by  statute4  a 
different  practice  might  be  pursued,  still  it 
was  at  the  election  of  the  plaintiff,  and,  there- 
fore, no  advantage  could  be  taken  of  the  omis- 
sion. For  this  he  cited  Tidd's  Practice,  376- 
379. 

Mr.  D.  A.  Ogden,  contra.   Had  the  proceed- 

4.— Act  for  the  amendment  of  the  laws,  1  Rev., 
Laws,  353. 
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ings  been  by  original,  the  authority  relied  on 
might  have  applied,  but  as  it  is  by  bill,  the 
plaintiffs  have  placed  themselves  in  the  same 
situation  as  if  all  the  defendants  had  appeared. 
If  necessary  that  all  the  defendants  should  be 
brought  in,  the  plaintiffs  should  have  obtained 
an  order  to  enlarge  the  time  for  declaring. 
According  to  the  practice  now  contended  for. 
a  defendant  may  be  kept  under  bail  for  his 
life. 

Mr.  Hopkins,  in  reply.  Whether  the  pro- 
ceeding is  by  bill,  or  original,  is  immaterial. 
The  distinction  is,  whether  the  suit  be  in  tres- 
pass or  on  contract.  In  the  former  they  may 
sever,  in  the  latter  they  cannot ;  as  they,  there- 
fore, must  be  proceeded  against  jointly,  they 
cannot  separately  nonpros.  Suppose  the  only 
solvent  defendant  not  to  be  taken,  must  a 
plaintiff  go  on  against  a  person  from  whom 
nothing  can  be  recovered?  The  inconven- 
ience alone  of  such  a  principle  is  a  sufficient 
argument  against  it. 

Per  Curiam.  The  plaintiffs  should  have  ap- 
plied for  further  time  to  declare,  and  shown 
either  that  they  were  endeavoring  to  bring  all 
the  defendants  into  court,  or  pursuing  one  to 
outlawry.  That  would  have  been  a  good 
ground  to  enlarge  the  rule  from  time  to  time. 
Not  having  done  so,  and  being  authorized  by 
our  met  to  proceed  against  the  defendants 
brought  in,  the  plaintiffs  were  liable  to  be  non 
proved  equally  as  if  all  the  defendants  had 
been  before  us* 

Motion  denied. 


ROBERTSON  AND  HARTSHORNE 


FISHER. 

Practice — Dilatory  Plea  in  Bar —  Want  of  Affi- 
davit— Entry  of  Default. 

In  assumpsit  a  plea  that  the  promise  was  by  the 
defendant  and  one  of  the  plaintiffs  jointly,  and  not 
by  the  defendant  separately,  must  be  pleaded  in 
abatement ;  if  it  be  pleaded  in  bar,  the  plaintiff  may 
treat  it  as  a  nullity  for  want  of  the  -  affidavit,  and 
enter  a  default  as  for  want  of  a  plea. 

TO  a  declaration  on  a  promissory  note,  the 
defendant  pleaded  in  bar,  that  the  assump- 
sit  was  by  him  and  Robinson  jointly,  and 
1OO*]  *not  by  him  separately.1  The  plaint- 
iffs' attorney,  considering  the  plea  a  nullity, 
entered  a  default. 

Mr.  Woods  moved  to  set  it  aside,  and  cited 
in  support  of  the  plea  a  precedent  in  3  Went., 

1.— See  Mainwaring1  v.  Newman  (2  Tlos.  &  Pull., 
120),  in  which  such  a  plea  as  the  present  was  held 
good  on  demurrer,  on  the  authority  of  Moffat  v. 
Van  Millingen  et  al.  (East,  27,  Geo.  III.,  B.  K.),  de- 
claring that  the  matter  was  not  pleadable  iu  abate- 
ment. It  is  manifest  that  the  plea  in  the  case  in  the 
text  could  not  have  been  in  abatement,  because 
every  plea  in  abatement  is  bad  that  shows  the 
plaintiff  cannot  sue  at  all :  it  must  give  a  better 
writ ;  where  that  cannot  be  done,  the  plea  must 
be  in  bar.  Evans,  qui  tarn  v.  Stevens,  4  D.  &  E.,  224. 

In  1  Went.  Plead.,  17, 18,  a  plea,  like  that  in  the 
text,  by  Sir  Vicary  Gibbs,  drawn  in  abatement,  was 
relinquished  because  he  thoug-ht  it  ought  to  be  in 
bar.  See  Addison  v.  Overend  (6  D.  &  E.,  766),  and 
note  the  distinction  where  a  party  suing  is  one  of 
those  liable  with  the  defendants. 
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114.  He  said,  also,  no  plea  could  be  treated 
as  a  nullity,  unless  it  appeared  on  the  face  of 
il  to  be  frivolous.  In  all  other  cases  the 
court  would  drive  the  defendant  to  his  de- 
murrer. 

Mr.  G.  Odgen,  contra.  The  matter  of  this 
plea  is  clearly  in  abatement ;  and  if  so,  might, 
for  want  of  being  verified  by  affidavit,  be 
treated  as  a  nullity.  (1  Sell.,  301.) 

LIVINGSTON,  «/.,  delivered  the  opinion  of  the 
court : 

This  is  a  dilatory  plea,  the  definition  of 
which  is,  that  it  only  delays  the  suit  by  ques- 
tioning the  propriety  of  the  remedy,  rather 
than  by  denying  the  injury.  Thus  the  injury 
complained  of  here  is  not  denied,  but  that  it 
was  committed  with  another.  If  it  be  a  plea 
of  this  description,  it  wants  the  verification 
required  by  statute,  and  is  therefore  bad. 
Even  as  a  plea  in  bar,  I  should  not  be  for 
countenancing  it,  for  it  is  totally  out  of  the 
usual  form  of  a  general  issue  which  it  was  in- 
tended to  try,  and  which  would  have  answer- 
ed as  well  and  furnished  a  record  in  the  com- 
mon form.3 

Motion  denied. 


SCHENCK  AND  TEN  BROECK 

v. 
WOOLSEY. 


1.     Judgment — Action  to  Revive — Inqut 
— Set  Aside  to  Let  in 'Evidence  of  Di«( 


'test  Taken 
Discharge  in 

Insolvency — Moral  Obligations— New  Liabili- 
ties— Costs.  2.  Counsel  at  Nisi  Prius — 
Duties  of. 

On  a  sci.  fa.  to  revive  a  judgment  of  twenty  years 
standing,  if  an  inquest  has  been  taken  because  the 
defendant's  counsel  was  not  prepared  to  adduce  his 
discharge,  long  ago  obtained  under  an  insolvent 
law,  and  the  defendant  himself,  from  remoteness  of 
distance  and  bodily  infirmity,  could  not  attend; 
the  court,  on  being  satisfied  that  the  discharge  was 
obtained,  will  set  aside  the  inquest  to  let  in  proof  of 
it,  though  the  defendant  be  shown  to  be  of  suffi- 
cient ability  to  pay ;  for  a  court  of  law  cannot  notice 
the  moral  obligation  to  pay  debts,  from  which  a 
debtor  has  been  by  law  discharged,  unless  a  new 
liability  has  been  incurred  ;  but  this  will  be  done 
only  on  payment  of  costs. 

A  counsel  at  Nisi  Prlus  must,  if  asked,  answer 
whether  his  client  has  a  defense  or  not. 

IN  scire facias,  to  revive  two  judgments,  one 
for  £4,224,  the  other  for  £1,718,  obtained 
in  1783,  inquests  had  been  taken  at  the  sittings 
in  December,  1803. 

Mr.  D.  A.  Ogden,  under  an  agreement  that 
the  application  should  be  considered  as  in 
time,  moved  to  set  them  aside  on  affidavits, 
which  contained  in  substance  these  facts. 

The  defendant,  who  lives  at  Plattsburg  in 
the  County  of  Clinton,  was,  in  1785,  duly  dis- 
charged under  the  then  insolvent  law  of  the 
State.  In  February,  1803.  the  declarations 
were  filed,  to  which  payment  was  pleaded, 
with  notices  subjoined  of  giving  the  dis- 
charge, &c.,  in  evidence  ;  but  as,  on  procur- 

2.— The  nonjoinder  of  parties  defendants  can  be 
taken  advantage  of  only  bv  plea  in  abatement.  See 
Pa#e  v.  McCrea,  1  Wend.,  164. 
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ing  a  copy  of  the  proceedings  under  the  in- 
solvent law,  the  discharge  itself  could  not  be 
found,  the  attorney  of  the  defendant  wrote  to 
him  in  the  August  following,  communicat- 
ing this  circumstance,  and  requesting  him 
1O1*]  *to  make  inquiry  after  it.  On  the 
<:ause  being  noticed  for  trial,  on  the  12th  of 
December  in  that  year,  the  defendant's  attor- 
ney again  wrote  to  him,  repeating  the  contents 
of  his  former  letter  ;  and  urging  him  to  per- 
sonally attend,  that  measures  might  be  taken 
to  procure  the  discharge,  or  substantiate  by 
parol  evidence,  its  former  existence  and  loss. 
The  first  of  these  letters  did  not  reach  the  de- 
fendant till  the  middle  of  September,  the  lat- 
ter not  till  the  29th  of  November  then  next. 
To  each  of  these  the  defendant  replied,  stating 
that  in  consequence  of  a  fractured  leg,  he  was 
utterly  unable  to  travel,  and  desiring  the  trial 
to  be  postponed  till  the  February  following, 
^s  by  that  time  he  hoped  to  be  able  to  procure 
the  discharge,  which  had  been  given  to  Mr. 
Du  Boys,  the  then  sheriff  of  Dutchess,  to  war- 
rant his  release  from  confinement.  The  first 
of  these  answers  never  came  to  hand,  and  the 
latter,  which  was  received,  bore  date  on  the 
18th  of  December  ;  but  though  the  discharge 
itself  was  not  found,  the  attorney  employed 
for  the  insolvent,  who  was  also  assignee  of  his 
estate,  swore  that  the  discharge  had  been  ob- 
tained on  a  due  and  full  adherence  to  the  re- 
quisites of  the  act,  and  that  he  was  then  peti- 
tioning Congress  for  the  lands  to  which  the 
defendant  was  entitled,  as  an  officer  in  the 
Revolutionary  Army,  in  consequence  of  their 
having  passed  by  the  assignment  of  the  insol- 
vent's estate.  None  of  these  circumstances 
however,  appeared  when  the  inquests  were 
taken  ;  for  the  counsel  of  the  defendant,  when 
the  causes  were  called  on,  refused  to  answer 
the  court  whether  there  was  any  defense  ; 
thinking  that  he  was  not  bound  to  do  so,  and 
in  consequence  of  this  silence  the  inquests 
were  taken. 

This  detail,  Mr.  Ogden  insisted,  furnished 
indisputable  evidence  that  there  was  a  good 
and  substantial  defense,  according  to  the  affi- 
davit of  the  defendant,  and  that  the  court  had 
not,  at  the  circuit,  any  right  to  oblige  either 
the  counsel  to  assume  the  responsibility  of 
answering  for  a  defense,  or  the  defendant  to 
disclose  the  nature  of  that  on  which  he  relied. 
That  a  discharge  had  been  fairly  obtained  was 
evident,  and  had  the  cause  been  tried,  would 
have  have  been  substantiated  by  parol  evi- 
dence, though  the  discharge  itself  might  not 
have  been  produced. 

Mr.  Bvertson,  contra.  The  practice  of  tak- 
ing inquests  is  necessary  to  expedite  justice, 
-and  is  the  right  of  the  plaintiff.  Every  fact 
now  shown  was  in  the  power  of  the  defendant 
at  the  time  that  inquest  was  taken,  and  might 
have  been  then  availed  of.  The  nature  of  the 
defense  is  stricti  juris,  and  therefore  not  to  be 
1O2*]  *favored  ;  for,  though  in  law  the  debt 
is  gone,  the  moral  duty  still  remains,  and  the 
plaintiff  swears  he  believes  the  defendant  to  be 
of  sufficient  ability.  At  all  events,  the  appar- 
ent laches  was  enough  to  prevent  the  grant- 
ing the  motion. 

Per  Curiam.  The  inquest  is  regular.  Coun- 
sel, if  present,  ought  to  answer  whether  they 


believe  there  is  a  defense.  The  time  at  which 
a  trial  shall  come  on  is  not  the  privilege  of  a 
defendant,  but  is  adopted  from  a  regard  to  the 
seniority  of  issues.  Infinite  delay  would  take 
place  in  cases  where  no  dispute  exists,  if  the 
counsel  were  to  be  mute  when  required  to 
state  whether  there  be  a  defense.  It  appears, 
however,  that  the  defendant  has  been  dis- 
charged under  an  Insolvent  Act,  and  by  ac- 
cident has  not  been  able  to  produce  his  dis- 
charge to  his  attorney.  But  though  the  court 
will  not  decide,  in  this  way,  whether  parol 
evidence  might,  or  might  not  be  given  of  its 
loss  and  contents,  yet  they  will  regard  the 
peculiar  situation  of  parties.  In  this  case  the 
defendant  lives  remote,  and  was,  from  that 
circumstance  and  infirmity,  prevented  from 
attending  to  these  suits  at  an  earlier  period. 
The  moral  obligations,  under  which  the  de- 
fendant is  supposed  to  labor,  of  paying  his 
debts,  is  not  to  operate  with  the  court,  unless 
a  new  liability  has  been  incurred.  From  the 
misconception  of  counsel,  the  remote  distance 
of  the  defendant,  his  infirmities,  and  his  hav- 
ing a  meritorious  defense,  the  court  grant  the 
application,  upon  payment  of  costs. 

Motion  granted. 


ANONYMOUS. 


Abatement — Plea  in. 

The  court  will  not  permit  the  general  issue  to  be 
withdrawn  to  let  in  a  plea  in  abatement  delivered  in 
time. 

THE  court  refused  to  permit  the  general 
issue  to  be  withdrawn  to  let  in  a  plea  of 
coverture  in  abatement,  pleaded  in  person,  but 
delivered  after  service  of  the  general  issue, 
though  the  defendant  swore  the  general  issue 
was  pleaded  without  his  knowledge,  by  a  per- 
son he  never  meant  to  retain  as  attorney,  and 
the  plea  in  abatement  was  delivered  in  due 
time  and  received  by  the  plaintiff's  attorney.1 


BAYARD  v.  S.   B.   AND   R.   M.  MALCOM. 

1.  Failure  to  Notice — Excuse.     2.  Personal  Con- 
duct of  Counsel's  Partner — Excuse. 

Forgetting  the  commencement  of  the  term,  if  the 
excuse  t>ebonafide,  is  sufficient  f or  not  noticing  for 
the  first  day. 

If  a  counsel  has  a  known  partner  who  transacts 
the  attorney's  business,  an  excuse  arising  from  the 
personal  conduct  of  the  counsel,  may  be  availed  of 
in  a  suit  in  which  the  partner's  name  only  appears 
on  the  record. 

THE  notice  of  motion  was  not  for  the  first 
day  of  term. 

Mr.  Munro  accounted  for  this,  by  an  affi- 
davit stating  that  he  had  absolutely  forgotten 

1. — If  a  party  on  whom  a  pleading  is  delivered.treat 
it  as  duly  served,  he  cannot  object  to  the  want  of  a 
previous  step  with  which  it  was  in  his  power  to 
dispense.  Williams  v.  Strahan,  1  New  Rep.,  309. 
See  M'Nealy  ads.  Morrison  (Cole.,  61),  where  an  im- 
plied recognition  in  the  suit,  of  the  attorney  named 
in  a  second  notice  of  retainer,  was  held  to  oblige 
the  plaintiff's  attorney  to  serve  the  proceedings  on 
him. 
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the  day  on  which  the  term  commenced,  imagin- 
ing it  to  be  one  week  later  than  it  really  was. 
1O3*]  *Mr.  Harison,  contra,  objected  to 
the  reception  of  this  excuse,  as  Mr.  Towt  was 
the  attorney  on  the  record,  therefore,  for  him, 
the  forgetfulness  of  Mr.  Munro  could  afford 
no  excuse. 

Per  Curiam.  There  can  be  no  doubt  of  the 
mistake,  nor  but  that  the  whole  is  in  good 
faith.  , 

Though  Mr.  Towt  appears  the  attorney  on 
record,  every  one  knows  the  connection  be- 
tween him  and  Mr.  Munro.  He  is  to  be  sup- 
posed to  act  only  under  the  direction  of  Mr. 
Munro. 

Motion  granted. 
See  2  Johns.,  550. 


STRYKER 

v. 
TURNBULL.  DENTON,  AND  VOORHEES. 

Foreign  Jury — Town  Interested— Right  of  Fish- 
ery in  Question. 

A  town  contributing-  to  the  expense  of  a  suit  is  a 
ground  for  moving  for  a  foreign  jury,  and  the 
court  will  easily  be  induced  to  grant  it  in  Long 
Island  causes  which  involve  a  right  of  fishing. 

MR.  HARISON,  on  behalf  of  the  defendants, 
moved  for  a  foreign  and  struck  jury,  to 
be  taken  from  the  City  and  County  of  New 
York,  on  an  affidavit,  stating  that  the  suit  was 
prosecuted  at  the  joint  expense  of  the  inhabi- 
tants of  the  town  of  Gravesend,  in  Kings 
C'ounty,  who  had  combined  for  the  mainte- 
nance of  a  supposed  right,  claimed  by  them  as 
inhabitants  of  the  said  town,  of  erecting  huts, 
for  the  purpose  of  fishing,  upon  the  lands  of 
the  defendants  ;  of  taking  and  heaping  up  sea 
weed,  and  carrying  it  away  at  their  pleasure, 
and  that  other  claims  and  disputes,  in  some  re- 
spects of  a  similar  nature,  exist  in  the  neigh- 
boring County  of  Richmond. 

Mr.  Baldwin  contra.  The  same  principle 
would  warrant  the  application  in  most  insur- 
ance causes.  Those  interested  in  a  point  con- 
tribute their  quotas  towards  the  defense.  No 
more  is  done  here.  But  why  not  take  the  jury 
from  Queens,  or  any  other  county  in  Long 
Island  ? 

KENT,  Ch.  J.  This  is  a  cause  in  which  the 
right  of  fishery  will  come  in  question.  Where 

1.— See  Spencer  v.  Sampson,  1  Caines'  Rep.,  498 
note  a. 

2.— A  foreign  or  struck  jury  will  not  be  granted, 
•except  in  extreme  cases.  Patchin  v.  Sands,  10 
Wendell,  569.  A  motion  was  made  in  this»case  for  a 
foreign  or  struck  jury,  on  the  ground  that  the  venue 
was  necessarily  laid  in  the  County  of  Kings,  that  a 
majority  of  the  jurors  would  most  probably  come 
from  the  village  of  Brooklyn,  that  the  suit  grew  out 
of  a  long  agitated  controversy  betweenthe  public 
officers  of  that  village  and  the  plaintiff,  relative  to 
a  contemplated  improvement  in  the  opening  of  the 
street,  and  that  the  plaintiff  believed  that  there 
would  not  be  a  fair  and  impartial  trial  of  the  cause 
by  jurors  of  the  County  of  Kings. 

BY  THE  COURT,  Sutherland,  'J.  The  jurors  from 
Brooklyn,  if  incompetent  by  reason  of  prejudice  or 
interest,  may  be  objected  to.  It  cannot  be  believed 
that  after  the  jury-box  is  properly  sifted,  twelve 
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the  counties  are  so  small  as  those  mentioned, 
an  impartial  trial  cannot  be  had  on  a  claim  of 
a  general  nature.  New  York  is  as  near  as  any 
other,  and  where  a  right  of  fishery,  or  any  simi- 
lar claim  is  to  be  litigated,  it  is,  in  my  opin- 
ion, sufficient  to  take  the  matter  from  a  Long 
Island  jury.  The  expense  is  at  the  door  of 
the  party  who  applies,  and  the  contribution  to 
support  the  suit  shows  strongly  the  disposition 
of  the  country.1 

Motion  granted.* 


*THE  PEOPLE  [*1O4 

v. 
BURDOCK  AND  CASE. 

Record  of  Indictment  Lost. 

If  a  record  of  an  indictment  be  lost,  the  court  will 
grant  leave  to  file  one  nunc  pro  tune. 

AN  indictment  found  against  the  defendants 
for  a  forcible  entry  and  detainer,  in  April 
Term,  1798,  had,  on  being  removed  into  this 
court,  been  quashed,  and  restitution  ordered, 
but  the  record  of  it  could  not,  on  search  in  the 
clerk's  office,  be  found. 

Mr.  Riker  applied  for  leave  to  file  a  record 
nunc  pro  tune,  on  an  affidavit  by  the  attorney 
employed  in  the  prosecution,  disclosing  the 
above  facts,  and  that,  on  an  examination  of 
his  register,  he  found  not  only  that  a  record 
had  been  duly  filed,  but  that  he  actually  ob- 
tained an  explication  of  it,  which  had  been 
lost. 

Ch'anted  accordingly. 
Cited  in— 15  How.  Pr.,  315 ;  14  Abb.  N.  S.,  343. 


DELAY  AN  «.  BALDWIN. 

Venue — Change     of — Residence    of    Witnesses. 

After  issue  joined,  the  defendant  may  move  to 
change  the  venue  when  all  his  witnesses  reside  in 
the  county  to  which  it  ia  to  be  changed. 

MOTION,  by  the  defendant,  to  change  the 
venue  from  the  City  and  County  of  New 
York  to  Onondaga. 

In  November  last,  at  which  time  the  plaint- 
iff was  entitled  to  enter  a  default  for  want  of 
a  plea,  notice  of  a  similar  motion  was  given, 
but,  from  the  papers  not  having  been  received 
in  season  by  the  agent  of  Baldwin's  attorney, 
the  application  was  not  then  made.  In  April, 

impartial  men  cannot  be  found  in  the  County  of 
Kings  to  try  this  cause.  Parties  deceive  themselves 
in  the  estimate  of  the  extent  of  interest  which  the 
public  at  large  take  in  their  controversies.  In  the 
case  of  Poucner  and  Livingston,  which  arose  in  the 
County  of  Columbia,  the  evidence  of  public  interest 
in  the  matter  in  controversy  was  very  strong,  and 
the  court,  under  the  circumstances  of  the  case, 
hesitated  whether  a  motion  for  a  foreign  or  struck 
jury  ought  not  to  be  granted ;  but  in  view  of  the 
inconveniences  inseparable  from  such  an  order,  the 
motion  was  denied.  So  in  this  case  the  motion  must 
be  refused.  It  will  be  time  enough  for  the  court  to 
Interfere!  by  directing  the  cause  to  be  tried  other- 
wise than  by  an  ordinary  jury,  after  they  shall  have 
become  convinced  of  its  necessity  by  the  verdict 
which  shall  be  rendered. 


Motion  denied. 
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a  plea  of  the  general  issue  was  given  and  re- 
ceived. 

Mr.  Hopkins,  on  these  facts,  argued,  that 
though  the  general  rule  as  to  changing  the 
venue  by  a  defendant  was,  thai  it  should  not 
be  granted  after  plea  pleaded  (Ditkenson  v. 
Fisher,  2  Stra.,  858);  yet,  as  the  plaintiff  might, 
in  an  indirect  way.  at  any  time,  do  it  by  mov- 
ing to  amend  (Savery  v.  aerie,  Say.,  150  ;  Grtf- 
Jith  v.  Holtier,  Ibid.,  294),  there  could  be  no 
reason  why  a  similar  indulgence  should  not  be 
accorded  to  the  defendant.  In  addition  to 
this,  the  defendant  swears  that  the  cause  of 
action,  if  any,  arose  in  Onondaga,  in  which 
county  the  witnesses  resided  by  whom  he  could 
prove  the  facts  contained  in  the  notice  sub- 
joined to  his  plea.  Foster  v.  Taylor  (1  D.  & 
E. ,  78)  is  in  point.  ^ 

Mr.  Munro,  contra.  The  defendant  is  too 
late.  - 

KENT,  Ch.  J.  I  am  of  opinion  the  venue 
ought  to  be  changed,  as  there  has  been  no  loss 
of  trial,  and  there  will  be  no  delay.  This,  I 
think,  ought  to  be  the  regulating  principle,  as 
these  applications  are  to  the  discretion  of  the 
court. 

LIVINGSTON,  J.  I  am  against  departing 
from  the  practice  by  which  defendants  are  re- 
stricted from  making  these  motions  after  plea 
1O5*]  *pleaded.  Nor  do  I  think  there  is  a 
sufficient  reason  for  not  having  asked  for  this 
favor  in  November  last.  But  what  weighs 
greatly  with  me  is,  that  the  application  is  on 
the  eve  of  a  circuit,  and  may  impose  rather 
hard  terms  on  the  plaintiff. 

SPENCER,  J.  I  concur  in  the  sentiments  of 
my  brother  Livingston. 

THOMPSON,  J.  The  only  difficulty,  in  my 
mind,  was  with  regard  to  this  request  being 
after  issue  joined,  subsequent  to  which,  all  in- 
crease of  expenses  ought,  if  possible,  to  be 
avoided.  But  as  no  delay  will  be  created,  I 
think  we  ought  to  grant  the  rule,  and  had  the 
plaintiff  shown  any  hardship  likely  to  arise 
from  it,  we  might  have  imposed  such  terms  as 
to  prevent  any  injury.  The  laches  I  consider 


to  have  been  entirely  waived  by  accepting  a- 
plea. 

TOMPKINS,  J.  That  is  the  opinion  I  enter- 
tain. When  a  plaintiff  receives  a  plea  which 
he  is  not  obliged  to  take,  he  cures  the  anteced- 
ent laches.  I  agree,  therefore,  with  the  Chief 
Justice  and  Mr.  Justice  Thompson.1 

Venue  changed. 

Overruled— 4  How.  Pr.,  412 ;  3  Co.  R.,  109. 
Cited  in— 3  Johns.,  447. 


ROOSEVELT  v.  DEAN. 

1.  Objections  to  Motion — Waiter.     2.  Fact  Not 
in  Affidavit — Inference. 

All  objections  to  the  bringing  on  a  motion  must 
be  made  before  the  grounds  of  it  are  entered  into ; 
if  not,  they  will  be  considered  as  waived. 

The  court  will  infer  that  what  ought  to  be  insert- 
ed in  an  affidavit,  and  does  not  appear,  did  not 
exist. 

AFTER  a  lengthy  and  desultory  argument, 
the  counsel  for  the  plaintiff  took  an  ex- 
ception to  the  titling  the  notice  of  motion,  and 
affidavit  on  which  founded. 

Per  Curiam.  All  objections  of  this  sort 
ought  to  be  submitted  as  preliminary  questions. 
We  are  not  to  sit  here,  have  the  ground  of  mo- 
tion laboriously  investigated  on  a  long  discus- 
sion, and  then  have  a  matter  of  mere  form 
pressed  upon  us.  The  entering  into  the  argu- 
ment is  a  waiver  of  all  objections  against  its 
coming  on. 

*V*  The  Court,  in  this  cause,  said,  that  when 
an  affidavit  does  not  state  that  which  ought  to 
be  alleged  in  support  of  the  motion,  the  pre- 
sumption is,  it  could  not  be  asserted,  and  the 
inference  of  the  bench  will  be  against  the  party 
guilty  of  the  ommission. 


1.— A  motion  to  change  the  venue  must  be  made 
at  the  earliest  practicable  day,  and  in  such  season 
that,  if  it  be  denied,  the  plaintiff  will  not  lose  a  trial 
in  a  county  where  the  venue  was  laid ;  if  made  at  a 
later  term  it  will  be  denied  for  that  cause ;  and 
ignorance  of  the  practice,  on  the  part  of  the  de- 
fendant's attorney,  will  not  excuse  the  delay.  More- 
land  v.  Sandford,  1  Denio,  660. 

A  defendant  is  not  bound  to  move  for  change  of 
venue,  before  plea  put  in,  but,  if  he  moves  after 
plea,  and  the  effect  of  his  delay  is  to  throw  the 
plaintiff  over  a  circuit,  the  motion  will  be  denied 
with  costs.  Anon.,  18  Wend.,  514. 

In  legal  action,  if  the  venue  be  not  laid  in  the 
proper  county,  the  defendant  may  avail  himself  of 
the  error  by  demurrer,  if  it  appeal-  upon  the  record ; 
or  by  motion  for  nonsuit  at  the  trial,  if  it  does  not 
so  appear.  Rightmyer  v.  Raymond,  12  Wend.,  51. 

In  an  action  against  a  public  officer,  for  acts  done 
bv  him  by  virtue  of  his  office,  the  venue  will  be 
changed,  on  his  application,  to  the  county  where 
the  fact  complained  of  happened ;  but,  if  there  be 
a  dispute  whether  the  action  be  or  be  not  local,  the 
motion  will  be  disposed  of  upon  the  usual  ground. 
Allen  v.  Forshay,  12  Wend.,  217. 

Where,  from  the  course  pursued  by  a  defendant 
in  obtaining  orders  to  stay  proceedings,  and,  among 
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others,  an  order  staying  proceedings  to  enable  him 
to  move  to  change  the  venue,  it  is  manifest  that 
the  object  is  delay  and  the  plaintiff  outnumbered 
him  in  witnesses,  the  motion  to  change  the  venue 
will  not  only  be  denied,  but  it  will  be  denied  with 
costs.  Kilbourn  v.  Fairchild,  12  Wend.,  293. 

On  a  motion  to  change  the  venue,  the  plaintiff 
must  swear  unqualifiedly  that  he  has  witnesses  in 
or  near  the  county  where  the  venue  is  laid,  of  an 
equal  number  with  those  of  the  defendant,  or  a 
greater  number,  or  the  venue  will  be  changed^ 
Sherwood  v.  Steele,  12  Wend.,  294. 

The  defendant  moved  to  change  the  venue  from 
Oneida  to  Chenango  County,  on  an  affidavit  that  he 
had  twenty  witnesses  in  the  latter  county ;  further 
stating,  that  the  action  was  brought  to  recover  at- 
torney and  counsel  fees  in  several  suits  conducted 
by  the  plaintiff,  while  living  in  the  County  of  Che- 
nango ;  and  that,  if  the  plaintiff  should  claim  to 
have  more  than  one  witness  (naming  him)  in  the 
County  of  Oneida,  they  could  only  be  material  for 
the  purpose  of  proving  the  value  of  the  services, 
for  which  the  plaintiff  sought  to  recover ;  which 
might  as  well  be  proved  by  witnesses  residing-  in  the 
County  of  Chenango ;  the  plaintiff's  affidavit  in  op- 
position stated  that  he  had  twenty-five  witnesses  In 
Oneida,  but  stating  nothing  about  that  part  of  the 
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defendant's  affidavit  which  was  special ;  it  appeared 
that  ten  of  the  witnesses  of  the  plaintiffs  were  at- 
torneys and  counselors-at-law.  Motion  granted. 
Benedict  v.  Hibbard,  5  Hill,  509. 

If  a  defendant  is  outnumbered  in  witnesses,  on  a 
motion  to  change  the  venue,  he  cannot  renew  his 
motion  by  alleging  a  greater  number  of  witnesses 
than  originally  stated  by  him ;  if  he  does,  he  will  be 
.subjected  to  costs.  Purdy  v.  Wardell,  10  Wend., 
619. 

The  venue  will  not  be  changed,  if  the  motion  for 
that  purpose  is  not  made  until  after  issue  joined, 
and  it  appears  that  the  plaintiff,  if  successful  on  the 
trial,  will  loose  a  term  in  entering  a  judgment  if 
the  motion  be  granted.  Lee  v.  Chapman,  11  Wend., 
186. 

But,  where  the  defendant  is  not  chargeable  with 
laches,  the  loss  of  a  trial  on  a  term  will  be  no  rea- 
son for  refusing  the  motion.  Garlock  v.  Dunkle,  22 
Wend.,  C15. 

The  suit  was  commenced  by  the  service  of  a  dec- 
laration at  so  late  a  day  that  regular  notice  of  trial 
could  not  be  given  for  the  next  circuit ;  the  defend- 
ant was  not  bound  forthwith  to  serve  notice  of  mo- 
tion to  change  the  venue,  so  as  to  give  the  plaintiff 
an  opportunity  to  consent  to  the  proposed  change, 
and  to  require  the  acceptance  of  short  notice  of 
trial.  Ib. 

The  venue  will  be  changed,  although  the  affidavit 
omit  to  state  that  the  witnesses  are  each  and  every 
of  them  material,  where  there  are  no  witnesses  in 
the  county  where  the  venue  was  laid.  Brown  v. 
Peck,  10  Wend.,  169. 

Where  the  object  of  an  order  enlarging  the  time 
to  plead  manifestly  is  to  throw  a  plaintiff  over  the 
circuit,  a  motion  to  change  the  venue,  made  in  the 
meantime,  will  be  denied.  Haywood  v.  Thayer,  10 
Wend.,  571. 

In  an  affidavit  to  found  or  resist  a  motion  for 
change  of  venue,  the  party  must  state  that  his  wit- 
nesses are  each  and  every  of  them  material,  and 
that,  without  the  testimony  of  each  and  every  of 
them,  he  cannot  safely  proceed  to  trial.  Constan- 
tine  v.  Dunham,  9  Wend.,  431. 

Where  the  defendant  applies  to  change  the  venue 
in  a  cause,  after  the  same  has  been  noticed  for  trial 
at  the  circuit  in  the  county  where  the  venue  was 
laid  by  the  plaintiff,  and  the  trial  is  put  off  on  the 
application  of  the  defendant,  the  moti9n  will  be 
granted  on  payment  of  the  costs  of  the  circuit  and 
of  resisting  the  motion,  and  on  the  defendant's  stip- 
ulating to  take  short  notice  of  trial.  Carpenter  v. 
Watrous,  5  Wend.,  102. 

The  fact  that  the  circuit  judge  of  the  district  in 
which  the  county  is  situated  where  the  venue  is  laid 
in  the  declaration,  was,  previous  to  his  appointment, 
counsel  in  the  cause,  is  sufficient  cause  to  change 
the  venue.  Van  Rensselaer  v.  Douglass,  2  Wend.. 
290. 

The  residence  of  witnesses  in  an  adjoining  State, 
adjacent  to  the  county  where  the  venue  is  laid,  is 
not  sufficient  to  retain  the  venue,  if  a  change  of  it 
is  properly  applied  for.  Peet  v.  Billings,  2  Wend., 
282. 

To  entitle  a  party  to  an  order  to  remove  a  cause 
from  the  Superior  Court  of  the  city  of  New  York 
into  this  court,  or  to  a  rule  to  change  the  venue,  he 
must  state  that  the  witnesses  named  by  him  are 
each  and  every  of  them  material  to  his  defense,  as 
he  is  advised  by  his  counsel  and  verily  believes,  and 
that  without  the  testimony  of  each  and  every  of 
them,  as  be  is  also  advised  by  counsel  and  verily  be- 
lieves, he  cannot  safely  proceed  to  the  trial  of  the 
cause.  Anonymous,  3  Wend.,  425. 

Where  no  venue  is  laid  in  the  body  of  the  declara- 
tion, reference  may  be  made  to  the  venue  in  the 
margin,  and  that  is  sufficient.  Slate  v.  Post,  9  J. 
R.,  81. 

The  venue  will  not  be  changed  on  the  application 
of  one  defendant,  when  there  are  several  defendants 
in  a  cause.  Saily  v.  Hutton,  6  Wend.,  508. 

The  residence  of  a  greater  number  of  witnesses  in 
an  adjoining  State,  adjacent  to  the  place  of  trial  laid 
in  the  declaration,  is  not  sufficient  to  retain  the 
venue,  although  the  plaintiff  has  obtained  the  as- 
surances of  his  witnesses  to  attend  &c.  Bank  of  St. 
Albans  v.  Knickerbocker,  6  Wend.,  541. 

The  affidavit  to  change,  or  retain  the  venue,  on 
the  ground  of  a  balance  in  the  number  of  witnesses, 
must  state  that  each  of  the  witnesses  are  material, 
&c.,  without  each  of  whose  testimony,  &c.,  as  ad- 
vised, &c  Anonymous,  7  Cow.,  102. 

The  affidavit  for  a  change  of  venue  should  state 
that  the  witnesses,  on  account  of  whose  place  of 
residence  the  venue  is  sought  to  be  changed,  are 
such,  that  under  the  advice  of  counsel,  the  party 
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cannot  safely  proceed  to  trial  without  them.  Sat- 
terlee  v.  Groqt,  6  Cow.,  33. 

The  affidavit  for  a  motion  to  change  the  venue 
must  state  the  names  of  the  witnesses.  Anonymous, 
6  Cow.,  389. 

And  also  that,  as  the  party  is  advised  by  counsel 
and  believes,  he  cannot  safely  proceed  to  trial  with- 
out the  testimony  of  each  of  them.  Id. 

And  it  ought  to  be  added,  that  evidence  will  be 
given  of  some  material  fact  happening  in  the 
county  to  which  he  seeks  to  remove  the  venue. 
Gourley  v.  Shoemaker,  1  J.  C.,  392 ;  S.  C.,  C.  C.  E., 
103. 

Debt  on  judgment  is  not  a  local  action ;  and  the 
venue  may  be  laid  in  any  county  in  the  State,  with- 
out regard  to  the  place  of  filing  the  record,  or  the 
venue  in  the  original  cause.  Goodrich  v.  Colvin,  6 
Cow.,  397. 

Where  the  action  for  rent  is  founded  on  privity  of 
contract,  as  between  the  lessor  and  lessee,  it  is  tran- 
sitory ;  otherwise  if  on  privity  of  estate,  as  where 
an  assignee  is  a  party.  Bracket  v.  Alvord,  5 
Cow.,  18. 

In  a  transitory  action*,"  the  venue  will  not  be 
changed  from  one  county  to  another,  on  the  ground 
of  the  number  of  witnesses,  unless  the  number  in 
the  latter  exceed  those  in  the  former.  It  is  not 
enough  that  the  number  is  equal.  Wood  v.  Bishop, 
5  Cow.,  414. 

The  change  of  venue  in  an  action  for  a  libel  dis- 
persed in  several  counties,  depends  on  the  same 
principles  as  in  an  action  on  a  contract ;  and  a 
change  of  venue  will  accordingly  be  denied,  unless 
there  is  a  decided  preponderance  of  witnesses,  or 
some  other  strong  circumstance  in  favor  of  the 
change.  Root  v.  King,  4  Cow..  403. 

That  witnesses  reside  in  a  neighboring  State,  near 
the  place  where  the  venue  is  laid,  is  not  a  reason 
for  retaining  it.  Canfleld  v.  Lindley,  4  Cow.,  532. 

In  an  action  for  a  malicious  prosecution  in  a 
neighboring  State,  the  plaintiff  may  lay  his  venue 
in  any  county  of  this  State,  and  retain  it  there,  on 
stipulating  to  give  material  evidence  arising  in  the 
county  where  it  is  laid,  though  the  defendant  have 
a  greater  number  of  witnesses  residing  in  the  county 
to  which  he  moves  to  change  the  venue.  Hall  v. 
Coe,  4  Cow.,  15. 

And  this,  too,  though  the  cause  of  action  in  an- 
other count,  in  trover,  in  the  same  declaration,  arose 
in  the  county  to  which  he  moves  to  change  the 
venue.  Id. 

Replevin  is  a  local  action,  and  in  general  the 
venue  will  not  be  changed  from  the  county  where 
the  cause  of  action  arose.  Atkinson  v.  Holcomb, 
4  Cow.,  45. 

If  there  be  any  exception  to  this  rule,  as  where 
the  action  is  in  nature  of  an  ordinary  action  of  tres- 


pass de  bonis  axportatte,  yet  the  plaintiff  may  retain 
venue  upon  the  usual  stipulation.    Id. 


his  vi 


The  affidavit  to  change  the  venue  must  state  the 
advice  of  counsel  as  to  the  materiality  of  witnesses. 
Johnson  v.  Rogers,  3  Cow.,  14. 

The  affidavit  need  not  be  in  terms,  that  the  party 
"  has  fully  and  fairly  disclosed  the  facts  he  expects 
to  prove,"  &c. ;  but  will  be  sufficient  in  this  respect, 
if  it  set  forth  simply  that  "  he  has  stated  the  facts," 
&c.  Anon.,  1  Hill,  668. 

Nor  is  it  essential  that,  in  respect  to  the  value  of 
the  expected  testimony,  it  should  say,  the  witnesses 
are  each,  &c.,  material  to  his  defense ;  other  equiva- 
lent words  may  be  substituted:  as,  that  they  are 
material,  &c.,  "  for  the  defendant,"  &c.  Id. 

A  defendant,  who  is  a  counselor  of  this  court, 
making  an  adffiavit  to  change  the  venue,  need  not 
swear  to  the  advice  of  counsel  that  his  witnesses 
are  material.  Cromwell  v.  Van  Rensselaer,  3  Cow., 
346. 

For  the  purposes  of  the  motion,  the  court  will 
take  notice  that  he  is  of  the  degree  of  counsel.  Ib. 

It  seems  that  the  plaintiff  may  retain  his  venue 
by  stipulating  to  pay  the  expense  of  the  defendant's 
witnesses.  Harrower  v.  Setts,  2  Cow.,  496. 

But  the  defendant  has  no  right  to  a  change  of 
venue  by  stipulating  to  pay  the  expense  of  the 
plaintiffs  witnesses.  Ib. 

The  usual  clause  in  the  act  dividing  a  county,  that 
the  division  shall  not  affect  any  suit  or  action,  &c. 
(vide  SB.  46,  ch.  30,  sec.  2,  in  relation  to  Yates  County), 
applies  to  the  venue,  and  retains  the  place  of  trial 
in  the  old  county.  Jackson,  ex  dem.  Dains  v.  Dains, 
2  Cow.,  526. 

An  affidavit  to  change  venue,  on  the  ground  of 
witnesses  residing  in  another  county,  need  not  show 
the  nature  of  the  action.  Anonymous,  1  Hill,  668 ; 
4  N.  Y.  Dig.,  p.  1359,  et  aeq.,  tit.  Venue. 
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SUPREME  COURT,  STATE  OF  NEW  YORK. 


isor, 


JACKSON,  ex  dem.  LEWIS  ET  AL., 
VAN  LOON. 

Commission  to  Residents  of  this  State. 

A  commission  to  be  executed  out  of  this  State, 
may  be  directed  to  persons  residing:  within  it. 

MR.  WOOD  WORTH  moved  for  a  commis- 
sion, to  be  directed  to  persons  in  this 


State,  to  take  the  examination  of  witnesses  in 
Pennsylvania. 

*Mr.  Riggs,  against  its  being  al-  [*1OG 
lowed,  urged  the  direction. 

Per  Curiam.  The  act1  does  not  specify  that 
the  commissioners  should  live  in  the  State  to 
which  the  commission  is  addressed. 

Take  your  motion* 


1.— For  the  amendment  of  the  law.  1  Rev.  Laws, 
351,  sec.  11. 

2. — Has  the  court  power  to  grant  a  commission  to 
examine  witnesses  in  a  place,  where  the  affidavit 
cannot  be  authenticated  in  such  place  in  the  form 
prescribed  by  the  statute?  North  River  Bank  v. 
Rogers,  22  Wend.,  649. 

All  insurance  company,  acting  as  a  receiver  in  re- 
lation to  claims  against  the  former  capital  and  assets 
of  the  corporation,  is  not  entitled  to  a  commission 
to  examine  witnesses ;  where  the  matter  in  contro- 
versy has  been  submitted  to  referees  under  a  special 
statute  authorizing  such  proceeding.  Wood  v.  The 
Howard  Ins.  Co.,  18  Wend.,  646. 

It  seems  that  such  commission  can  issue  only 
where  there  is  an  action  pending  in  a  court  of 
record,  and  an  issue  joined  upon  pleadings  .in  the 
forms  prescribed  by  law.  Ib. 

No  commission  can,  therefore,  be  granted  in  a 
proceeding  under  the  statute  against  an  absonding, 
concealed,  or  non-resident  debtor.  Matter  of  Whit- 
ney, 4  Hill,  534. 

Where  a  commission  to  take  testimony  is  sued  by 
the  plaintiff,  in  which  the  defendant  joins  and  fur- 
nishes cross  interrogatories,  and  the  commission, 
with  the  depositions  of  witnesses  be  returned ;  and 
it  does  not  appear  that  the  last  general  cross  inter- 
rogatory has  been  put  to  and  answered  by  the  wit- 
nesses, and  the  defendant  on  that  ground  objects  to 
the  reading  of  the  depositions  in  evidence,  the  ob- 
jection in  general  is  fatal.  Kimball  v.  Davis,  19 
Wend.,  437 ;  S.  C.,  25  Wend.,  259. 

The  plaintiff,  however,  is  at  liberty  in  such  case 
to  show  that  the  commission  was  executed,  and  the 
deposition  signed  by  the  witnesses  in  the  presence 
of  the  counsel  of  both  parties,  and  that  no  objection 
was  made  at  the  time  by  the  counsel  for  the  defend- 
ant that  all  the  interrogatories  were  not  answered ; 
and  on  such  facts  appealing,  the  depositions  will  be 
received,  notwithstanding  the  objection.  Jb. 

It  seems,  that  though  the  interrogatory  was  not 
put,  or  the  answers  suppressed,  that  an  objection  on 
that  ground  could  not  be  taken  at  the  trial,  if  the 
counsel  of  the  party  was  present  at  the  execution 
of  the  commission,  and  did  not  then  object;  the 
remedy,  if  any,  would  be  by  motion  to  quash  the 
return  to  the  commission.  Ib. 

The  declarations  of  witnesses,  made  subsequent 
to  their  examination  under  the  commission,  and  the 
execution  of  it,  contradicting  or  invalidating  their 
testimony,  are  inadmissible,  until  they  have  been 
examined  on  the  point,  and  an  opportunity  given  to 
them  for  explanation  or  exculpation.  Brown  v. 
Kimball,  25  Wend.,  259. 

On  a  motion  for  a  commission  to  examine  wit- 
nesses, the  party  applying  must  allege  in  his  amda- 
vit that  he  has  f ufly  and  fairly  stated  his  case  to 
counsel,  and  disclosed  to  him  what  he  expected  to 
prove  by  his  witnesses.  Seymour's  Ex'rs  v.  Strong, 
19  Wend.,  98. 

The  Marine  Court  of  the  city  of  New  York  have 
power  to  issue  a  commission  to  examine  witnesses 
residing  abroad.  Watson  v.  Smith,  13  Wend.,  51. 

On  a  motion  for  a  commission  to  examine  wit- 
nesses, an  affidavit  of  merite  is  necessary  only  where 
the  party  asks  for  a  stay  of  proceedings  until  the  re- 
turn of  the  commission.  Warner  v.  Harvey,  9  Wend., 
444 ;  Meech  v.  Calkins,  4  Wend..  534. 

The  party  moving  for  a  commission  names  all  the 
commissioners  unless  cause  is  shown.  Harris  v. 
Wilson,  2  Wend.,  827. 

Tinder  a  commission  to  take  testimony,  the  depo- 
sitions of  witnesses  will  be  received  in  evidence,  al- 
though the  oaths  to  the  witnesses  were  not  admin- 
istered by  the  commissioners,  if  it  appears  that  they 
were  prohibited  from  administering  them,  and  they 
were  in  fact  administered  by  the  local  authorities. 
Lincoln  v.  Battelle,  6  Wend.,  475. 

If  notice  for  commission  be  not  given  by  a  defend- 
ant, until  after  service  of  notice  of  trial,  the  de- 
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fendant  must  pay  the  costs  of  the  plaintiff's  prep- 
aration for  trial.  La  Farge  v.  Luce,  2  Wend.,  242. 

Exceptions  to  interrogatories,  annexed  to  a  com- 
mission to  take  the  testimony  of  a  witness,  proposed 
in  the  progress  of  a  cause,  may  be  taken  when  the 
answers  are  offered  in  evidence.  6  Cow.,  416, 
contra ;  Ocean  Ins.  Co.  v.  Francis,  2  Wend.,  64. 

Where  there  was  a  stipulation  between  the  attor- 
neys that  either  party  might  receive  the  return  of 
commissioners  authorized  to  take  testimony,  duly 
sealed,  and  deliver  it  to  the  clerk,  which  was  done ; 
held,  no  objection  to  the  reading  of  the  testimony, 
that  the  direction  on  the  return  did  not  specify  the 
clerk's  residence,  as  required  by  2  R.  S.,  394,  sec.  16, 
subd.  4.  Williams  v.  Eldridge,  1  Hill,  249. 

The  deposition  in  this  case  was  held  properly  read 
in  evidence,  though  it  did  not  appear  that  a  copy  of 
sec.  16  of  said  statute  had  been  annexed  to  the  com- 
mission. Ib. 

If  annexing  a  copy  of  that  section  were  essential, 
the  court  it  seems  would  intend  it  to  have  been 
done,  unless  the  contrary  were  shown.  Jb. 

It  will  be  presumed  that  the  commissioner,  who 
took  the  testimony,  closed  and  sealed  the  package 
himself.  Jb. 

Where  a  defendant  gives  notice  of  his  intention 
to  apply  for  a  commission  to  examine  witnesses, 
after  he  has  received  notice  of  trial,  he  will  not  be 
compelled  to  pay  the  costs  of  preparing  for  trial,  if 
he  had  used  due  diligence.  Jones  v.  Ives,  1  Wend., 
283. 

On  motion  for  a  commission,  the  affidavit  must 
state  that  the  party  has  a  defense  on  the  merits. 
Brisban  ads.  Hoyt,  1  Wend.,  27 :  Meech  v.  Calkins,  4 
Hill.  534. 

Where  a  criminal  cause  is  removed  by  certiorcvri 
into  the  Supreme  Court,  and  retained  on  the  civil 
side,  a  commission  may  issue  to  take  the  deposition 
of  a  foreign  witness,  as  in  a  civil  cause.  The  People 
v.  Vermilyea,  7  Cow.,  369 ;  and  see  2  R.  S.,  731,  sec. 
773. 

After  issue  joined  upon  an  indictment,  the  de- 
fendant may  examine  witnesses  residing  out  of  the 
State,  upon  commission  ;  and  the  public  prosecutor 
is  entitled  to  join  in  the  commission,  and  name  wit- 
nesses on  the  part  of  the  people.  The  People  v. 
Restell,  alias  Lohman,  3  Hill,  289. 

A  deed,  or  other  exhibit,  proved  under  a  commis- 
sion, must  in  general  be  annexed  to  and  returned 
with  the  commission.  Jackson  v.  Shephard,  6  Cow., 
444. 

But,  where  it  is  in  the  custody  of  the  law,  e.  a., 
being  a  deed  of  a  military  lot,  deposited  with  the 
clerk  of  the  County  of  Cayuga,  and  forming  a  part 
of  the  records  of  that  county,  annexing  a  copy  is 
sufficient,  and  the  exhibit  may  be  produced  on  the 
trial,  separate  from  the  commission.  Ib. 

Answers  to  interrogatories  upon  a  commission 
cannot  be  objected  to  at  the  trial  as  incompetent 
evidence,  provided  they  are  fairly  within  the  scope 
of  the  interrogatories.  Francis  v.  The  Ocean  Ins. 
Co.,  6  Cow.,  404. 

The  proper  time  to  object  is  when  thd  interroga- 
tories are  settled.  Jb. 

But  the  answers  must  be  restrained  in  their  effect 
to  matters  of  fact ;  and  cannot  be  received  to  estab- 
lish a  matter  of  law ;  as,  where  a  master  of  a  vessel 
answered  that  the  voyage  was  fair  and  lawful,  &c. 
This  was  held  inadmissible,  beyond  showing  the 
bona  fides  with  which  he  acted.  Jb. 

Where  one  of  the  plaintiff's  witnesses,  examined 
under  a  commission,  has  refused  to  answer  a  ma- 
terial interrogatory  put  by  the  defendant,  the  latter 
may  insist  that  the  whole  deposition  shall  be  re- 
jected. Smith  v.  Griffith,  3  Hill,  333. 

To  entitle  the  exemplifications  of  a  commission 
and  depositions  to  be  read  in  evidence,  there  must 
be  an  accompanying  certificate  of  a  judge  or  other 
officer,  authorized  by  the  statute  (1  R.  L.,  520,  sec.  11) 
to  receive  and  open  commissions.  Oneida  Manu- 
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facturing  Society  v.  Lawrence,  4  Cow.,  440 ;  Jackson 
v.  Hobby,  2  J.  R.,  357. 

The  interrogatories  under  a  commission  to  exam- 
ine witnesses,  issued  pursuant  to  the  act  (sess.  36, 
ch.  56,  sec.  11 ;  1  R.  L.,  519,  520),  may  be  signed  by 
counsel,  without  the  addition  of  his  character  to  the 
signature ;  it  is  enough  that  he  is  in  truth  a  coun- 
selor. Homer  v.  Martin,  6  Cow.,  156. 

A  judge  of  the  C.  P.  of  the  degree  of  counsel  in 
the  Supreme  Court  may  direct  as  to  the  return  of  a 
commission  within  the  act  (sess.  45,  ch.  217,  sec.  2). 
Ib. 

So,  the  first  judge  of  the  C.  P.  of  New  York.    Ib. 

Form  of  the  direction.    Ib. 

A  direction  to  return  the  commission  by  mail,  di- 
rected to  one  of  the  clerks  of  the  Supreme  Court,  is 
complied  with,  if  the  commission  be  delivered  from 
the  postofflce  to  the  clerk  by  any  of  the  ordinary 
means:  as,  by  a  messenger,  the  penny-post,  &c. 
Nor  is  it  any  objection  that  it  be  delivered  by  the 
attorney  for  one  of  the  parties.  The  true  question 
is,  was  it  delivered  to  the  clerk  in  an  unaltered 
state  ?  If  the  court  be  satisfied  there  has  been  no 
abuse,  it  may  be  received  in  evidence.  Ib. 

It  is  not  necessary  that  the  depositions  be  placed 
in  the  postoffice  immediately  after  they  are  taken. 
Hallerman  v.  Field,  23  Wend.,  38. 

That  the  papers  composing  the  return  are  con- 
nected by  wafers  only,  is  not  an  objection  to  the 
deposition  being  read.  Williams  v.  Eldridge,  1  Hill, 
249. 

It  need  not  appear,  by  the  return  to  a  commission, 
that  the  oath  was  publicly  administered  to  the  wit- 
ness ;  as  that  will  be  presumed  to  have  been  regu- 
larly done.  Ib. 

A  commissioner  to  take  testimony  is  quoad  hoc  an 
officer  to  the  court  in  which  the  proceeding  is  pend- 
ing ;  and  his  signature,  like  that  of  the  clerk  to  an 
office  copy,  will  be  judicially  noticed,  though  his 
name  be  not  written  at  length.  Ib. 

On  the  same  principle,  the  court  will  presume 
that  the  commissioner  discharged  his  duty,  by 
doing  all  those  things  in  the  execution  of  the  com- 
mission which  he  is  not  bound  specifically  to  certify 
as  done.  Ib. 

It  is  no  objection  to  receiving  in  evidence  deposi- 
tions taken  on  commission  that  the  officer's  direc- 
tion of  the  manner  in  which  the  commission  should 
be  returned  was  indorsed  on  the  interrogatories  an- 
nexed, instead  of  being  indorsed  on  the  commission 
itself.  Kurd.  v.  Pendrigh,  2  Hill,  502. 

An  affidavit  for  a  commission  is  sufficient,  if  it 
show  the  witness  to  be  material,  as  advised,  &c.,  and 
that  he  is  out  of  the  jurisdiction  of  the  court. 
Bracket  v.  Dudley,  1  Cow.,  209. 

It  need  not  add  that  the  party  cannot  safely  pro- 
ceed to  trial  without  such  evidence.  Ib. 

The  affidavit  of  an  agent  or  attorney,  in  fact,  is 
sufficient  to  move  for  a  commission  upon,  without 
showing  an  excuse  for  its  not  being  made  by  the 
party  himself.  Murray  v.  Kirkpatrick,  1  Cow.,  210. 

Depositions  of  a  witness  residing  abroad,  taken 
under  a  commission,  were  read  on  the  trial  of  a 
cause,  and  the  jury,  not  being  able  to  agree  in  a 
verdict,  were  discharged,  and  a  second  commission 
to  re-examine  the  same  witness  was  allowed  to  be 
issued.  Fisher  v.  Dale,  17  J.  R.,  343. 

In  the  return,  the  commissioners  should  certify 
that  they  caused  the  witness  to  be  examined  on 
oath,  upon  the  interrogatories  annexed,  and  that 
they  caused  the  examination  to  be  reduced  to  writ- 
ing ;  if  this  be  wanting,  the  depositions  cannot  be 
read.  Bailis  v.  Cochran,  2  J.  R.,  417. 

The  return  to  a  commission  stated  in  the  caption 
to  the  deposition  that  the  witness  was  sworn  and 
examined  by  virtue  of  the  commission,  and  at  the 
bottom  of  the  deposition  the  commissioners  had 
signed  their  names,  qiM  commissioners ;  this  is  suf- 
ficient, and  it  will  be  intended  that  the  witness  was 
sworn  and  examined  by  the  commissioners,  and 
that  the  deposition  was  reduced  to  writing  by  them, 
or  under  their  direction.  Bolte  v.'  Van  Rooten,  4  J. 
R.,  130. 

A  commission  issued  to  take  the  examination  of 
witnesses  residing  abroad,  must  be  returned  and  de- 
livered to  a  judge  of  the  court,  and  actually  filed  in 
the  clerk's  office,  before  the  depositions  can  be  read 
in  evidence.  Jackson,  ex  dem.  Parker,  v.  Hobby,  20 
J.  R.,  357. 

Where  a  commission  was  returned  and  delivered 
by  the  agent  to  a  judge  at  Nisi  Priuf,  who  took  his 
affidavit  as  to  the  manner  of  receiving  it,  after  the 
cause  was  called,  but  before  the  trial  was  com- 
menced ;  held,  that  the  depositions  annexed  to  the 
commission  so  opened  by  the  judge,  were  not  legal 
evidence.  Ib. 
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Where  several  objections  were  made  to  the  read- 
ing of  a  deposition,  which  the  court,  after  taking 
time  to  deliberate  overruled ;  held,  that  they  had  no 
right  to  preclude  the  party  from  raising  other  ob- 
jections afterwards.  Williams  v.  Eldrid 


249. 


idge,  1  Hill, 


The  objection  to  an  interrogatory  annexed  to  a 
commission,  on  the  ground  of  its  being  leading, 
may  be  made  when  the  answer  of  the  witness  is 
proposed  to  be  read  in  evidence ;  esoeqiMly,  when 
the  interrogatories  are  annexed  under  a  stipulat- 
ion, expressly  saving  all  legal  exceptions.  Ib. 

When  a  commission  is  directed  to  two,  either  or 
both  of  whom,  being  authorized  thereby  to  execute 
it,  and  the  return  is  signed  by  only  one  of  them,  it 
will  be  presumed  that  he  alone  was  present  at  its- 
execution,  though  the  words,  "  by  virtue  of  a  com- 
mission to  us  directed,"  appear  in  the  caption  of 
the  return.  Ib. 

It  is  not  a  ground  of  error,  it  seems,  that  the 
court  at  the  trial  allowed  a  leading  question  to  be 
put  by  a  party  to  his  own  witness,  as  that  is  matter 
resting  in  discretion  ;  otherwise,  in  respect  to  ans- 
wers to  leading  interrogatories  annexed  to  a  depo- 
sition. If  these  are  objected  to  on  that  ground,  the 
court  are  bound  to  exclude  them.  Ib. 

Under  the  last  general  interrogatory  annexed  to 
a  commission  to  take  the  examination  of  witnesses 
abroad,  the  witness  in  his  answer  may  state  facts 
not  drawn  forth  by  the  previous  particular  inter- 
rogatories. Percival  v.  Hickey,  18  J.  R.,  257. 

A  motion  for  a  commission  to  examine  witnesses- 
will  not  be  entertained,  after  a  similar  application 
to  a  circuit  judge,  and  a  refusal  by  him.  Allen  v. 
Gibbs,  12  Wend.,  202. 

A  commission  to  examine  witnesses,  will  stay,  &c., 
will  issue,  notwithstanding  application  is  not  made 
until  fourth  special  term  after  issue  joined.  Beall 
v.  Day,  7  Wend.,  513. 

An  attorney  may  swear  to  the  materiality  of  wit- 
ness, without  adding  as  advised  by  counsel.  Ib. 

On  a  motion  for  commission  to  examine  witness- 
es, when  doubt  is  cast  upon  the  good  faith  of  the 
application,  the  commission  will  not  be  granted  on 
the  common  affidavit.  If,  however,  at  a  subsequent 
term,  a  prima  facie  case  is  made  out.  the  motion 
will  be  granted.  Rogers  v.  Rogers,  7  Wend.,  514. 

A  commission  may  issue  to  take  the  testimony  of 
a  witness  residing  out  of  the  State,  though  his  dom- 
icile is  here.  Pooler  v.  Maples,  1  Wend.,  65. 

A  commission  to  take  testimony  may  be  sued  out 
previous  to  default  or  issue.  Odidene  v.  Hills,  1 
Wend.,  18. 

Where  a  party,  upon  an  affidavit,  sets  forth  the 
facts  which  he  wishes  to  establish  under  a  commis- 
sion to  a  foreign  country,  and  shows  that  those  facts 
can  only  be  proved  by  persons  in  the  employment 
of  his  antagonist,  whose  names  are  unknown  to 
him,  the  court  will  either  permit  the  commission  to 
issue  generally  without  the  names  of  the  witnesses, 
or  grant  a  stay  of  proceeding  until  their  names 
can  DC  ascertained.  Shaffer  v.  Wilcox,  2  H.,  502. 

The  court  will  not  refuse  the  commission,  though 
the  opposite  party  makes  affidavit  that  the  witness- 
es named  are  interested,  but  will  leave  the  question 
of  their  competency  to  be  determined  at  the  trial 
of  the  cause.  Graves  v.  Delaplaine,  11  J.  R.,  200. 

Where  a  motion  was  opposed  on  an  affidavit  made 
by  one  who  had  refused  to  testify  for  the  moving 
party,  the  court  denied  the  latter  a  commission  to 
compel  the  witness  to  be  examined  pursuant  to  2  R. 
S.,  457,  8,  sec.  24,  25,  2d.  ed.,  on  the  ground  that  the 
affidavit  was  full  to  the  merits  of  the  motion,  and 
showed  that  a  further  examination  would  be  use- 
less. Ryers  v.  Hedges,  1  Hill,  646. 

And,  a  commission  will  be  denied  under  such  cir- 
cumstances, if  the  adverse  party  produce  the  wit- 
ness' affidavit  touching  the  matters  in  question ;  for 
it  will  be  presumed,  that  he  has  told  the  whole 
truth,  till  the  contrary  appear.  Ib. 

A  commission  will  be  granted  to  examine  an  offi- 
cer in  the  Army  of  the  C  nited  States,  on  an  affidavit 
of  his  being  a  material  witness,  and  expected  to  be 
ordered  away.  Cardall  v.  Wilcox,  9  J.  R.,  266. 

The  granting  a  commission  rests  in  the  sound  dis- 
cretion of  the  court,  and  it  is  not  always  a  matter 
of  course,  on  the  general  affidavit.  Vandervort  v. 
Columbian  Insurance  Company,  3  J.  C.,  137. 

Where  the  opposite  party  can  show  sufficient  to 
render  the  propriety  of  issuing  the  commission 
doubtful,  the  court  will  require  the  party  moving 
to  show  the  particular  object  of  the  commission, 
the  evidence  he  wants  to  obtain,  and  in  what  man- 
ner it  is  material.  Ib. 

If  the  witness,  to  examine  whom  the  commission 
was  issued,  should  die,  the  court  will  not  allow  a 
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ANONYMOUS. 

Justices'  Return — Conduct  of  Jury. 

The  court  will  not  grant  a  rule  on  a  justice,  or- 
dering him  to  return  the  conduct  of  the  jury. 

THE  application  was  for  a  rule  ordering  a 
justice  to  return  certain    parts   of    the 
conduct    of    the  jury,    which,   it  was  said, 
amounted  to  misbehavior. 

Per  Curiam.  The  justice  is  not  answerable 
for  this,  nor  was  it  a  matter  before  him.  We 
cannot  order  him  to  return  that  over  which  he 

new  name  to  be  inserted ;  but  the  party  may  issue 
a  new  commission,  not,  however,  to  be  a  stay  of 
proceedings.  M'Vickar  v.  Woolcot,  3  Cai.  R.,  321. 

Where  a  witness,  under  a  commission,  has  dis- 
closed some  new  fact,  a  second  commission  will  be 
granted  to  inquire  into  it ;  but  it  must  be  at  the 
peril  of  the  party  applying.  Nichol  v.  Columbian 
Insurance  Company,  1  Cai.  R.,  345. 

Where  the  defendant  intends  to  sue  out  a  com- 
mission, he  should  give  notice  of  it  before  he  re- 
ceives a  notice  of  trial,  or  within  reasonable  time 
after  issue  is  joined,  according  to  the  circumstances 
of  the  case ;  and  such  notice  will  stay  the  proceed- 
ings. Burr  v.  Skinner,  1  J.  C.,  391 ;  S.  C..  C.  C-,  97. 

If  the  defendant  does  not  apply,  until  he  receives 
notice  of  trial,  he  must  pay  the  costs  of  the  notice 
for  trial.  Ib. 

It  is  not  enough  to  state  in  the  affidavit  that  it  is 
supposed  sufficient  evidence  might  be  obtained  in 
the  place  to  which  the  commission  is  intended  to  be 
issued,  but  it  must  show  that  material  evidence  does 
not  exist  there.  Franklin  v.  United  Insurance 
Company,  2  J.  C.,  68. 

The  affidavit  may  be  made  by  a  person  not  a  party 
to  the  suit.  Demar  v.  Van  Zandt,  2  J.  C.,  69. 

An  affidavit  of  a  plaintiff  in  a  cause,  residing  at 
Havana,  taken  before  the  commercial  and  naval 
agent  of  the  United  States,  resident  there,  may  be 
read,  on  a  motion  for  a  commission.  Welch  v.  Hill, 
Jun.,  2  J.  R.,  373. 

The  affidavit  must  state  that  the  cause  is  at  issue, 
or  special  circumstances,  to  induce  the  court  to 
grant  a  commission  before  issue  joined.  Hackley 
v.  Patrick,  2  J.  R.,  478 ;  Jackson,  ex  dem.  Aikins  v. 
Bancroft,  3  J.  R.,  259 ;  Anonymous,  2  Cai.  R.,  259 ; 
Allen  v.  Hendree,  6  Cow.,  400. 

A  commission  to  examine  witnesses  out  of  this 
State,  may  be  directed  to  persons  residing  within  it. 
Jackson,  ex  dem.  Lewis  v.  Van  Loon,  3  Cai.  R.,  105. 

Where  the  commissioners  are  named  in  the  notice 
of  motion,  the  opposite  party  should  object  to  them 
at  the  time ;  it  is  too  late  to  do  so  at  the  time  the 
motion  is  made.  Townsend  v.  New  York  Insurance 
Company,  1  Cai.  R.,  4. 

Objections  to  commissioners  named  to  take  the 
examination  of  witnesses  abroad,  will  not  be  re- 
ceived upon  mere  suggestions,  but  there  must  be  an 
affidavit  of  the  grounds  of  objection.  Biays  v.  Mer- 
rihew,  3  J.  R.,  251. 

A  commission  cannot  be  applied  for  without 
notice.  Watson  v.  Delafleld,  2  Cai.  R..  260. 

Where  a  witness  resides  in  a  neighboring  State, 
from  whence  a  commission  might  be  returned  in  a 
few  days,  if  his  testimony  de  bene  esse  is  taken  un- 
der an  order  of  a  judge  with  such  precipitancy  as 
not  to  afford  the  opposite  party  time  for  his  cross- 
examination,  it  will  not  be  allowed  to  be  read  at 
the  trial.  Sanf  ord  v.  Burrell,  Anth.  N.  P.,  184. 

A  rule  or  order  for  a  commission  to  examine  wit- 
nesses does  not  operate,  per  se,  as  a  stay  of  proceed- 
ings ;  if  it  is  intended  so  to  operate,  the  court  or 
judge  will  so  direct.  Maynard  v.  Chapin,  7  Wend., 
520. 

Where  a  defendant  gives  notice  of  his  intention 
to  apply  for  a  commission  to  examine  witnesses, 
within  a  reasonable  time  (according  to  the  circum- 
stances of  the  case)  after  issue  is  joined,  though  not 
before  he  has  received  notice  of  trial,  he  will  not  be 
compelled  to  pay  the  costs  of  preparing  for  trial. 
Ives  ads.  Jones.  1  Wend.,  283. 

Where  the  rule  for  a  commission  is  obtained  after 
the  expiration  of  four  days  in  term  after  issue 
joined,  it  does  not  stay  the  proceedings,  unless  the 
court  expressly  direct  that  it  is  to  have  that  effect. 
Jackson,  ex  dem.  Wadsworth  v.  Woodworth,  18  J. 
B.,135. 
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RADCLIFF  AND  DAVIS 

v. 
THE  MARINE  INSURANCE  COMPANY. 

Practice  as  to  orders  for  staying  proceedings. 

THESE  points  were  ruled:     1.  A  judge  may 
grant  and  annul  his  own  order  to  stay 
proceedings  on  a  case  made,  as  well  in  term  as 
in  vacation,  and  this,  though  a  rule  for  judg- 

|  But  if  the  commission  is  obtained  within  the  four 
days,  it  stays  the  proceedings  of  course,  though 
nothing  is  said  in  the  rule  as  to  its  effect.  Ib. 

It  is,  therefore,  necessary  to  state,  in  the  rule, 
whether  it  is  to  operate  as  a  stay  of  proceedings,  or 
not,  unless  by  special  direction  of  the  court,  on  ap- 
plication for  that  purpose.  Ib. 

Where  a  commission  to  examine  witnesses  in 
France  had  been  issued,  on  the  part  of  the  defend- 
ant, in  May,  1805,  and  not  returned  in  February, 
1807,  the  court  allowed  the  plaintiff  to  proceed  to 
trial,  no  satisfactory  cause  being  shown  to  the  court 
for  the  delay  of  the  return.  Bouchereau  v.  Le  Guen, 
2  J.  R.,  196. 

And  an  affidavit  of  the  defendant's  counsel,  that 
he  believes  that  the  return  is  delayed  by  the  acts  of 
the  plaintiff,  will  not  be  sufficient  to  prevent  him 
from  proceeding  to  trial.  Ib. 

A  plaintiff  who  issued  a  commission,  not  having 
proceeded  to  trial,  was  permitted  to  stipulate  anew, 
on  an  affidavit,  stating  the  commission  to  have  been 
mislaid  by  the  defendant's  commissioner,  to  have 
been  found,  and  shortly  expected  to  be  returned. 
Coles  v.  Thomson,  2  Cai.  R.,  47. 

The  plaintiff  will  have  leave  to  notice  his  cause  for 
trial,  although  a  commission  has  not  been  returned, 
and  the  time  for  returning  it  not  expired ;  but  the 
defendant  will  not  thereby  be  prevented  from  show- 
ing cause  for,  the  postponment  of  the  trial.  Pell  v. 
Bunker,  2  Cai.  R.,  46. 

After  a  second  commission  issued,  with  leave  to 
go  to  trial,  notwithstanding,  on  the  defendant's 
showing  that  the  testimony  of  the  witness  to  be  ex- 
amined was  almost  conclusive  on  the  question,  and 
that  the  commission  had  been  sent  without  a  knowl- 
edge of  the  exact  spot  where  the  witness  was,  the 
rule  for  permitting  the  plaintiff  to  go  to  trial  was 
vacated,  and  time  allowed  for  the  return  of  the 
commission.  Ferris  v.  Smith,  2  Cai.  R.,  253. 

Where  both  parties  have  joined  in  the  commis- 
sion, the  court  will  not  vacate  it ;  but  the  plaintiff 
may  have  a  rule  to  proceed  to  trial,  notwithstanding 
the  commission.  Shuter  v.  Hallet,  1  Cai.  R.,  115. 

The  plaintiff  not  having  Joined  in  the  commis- 
sion, and  sufficient  time  having  elapsed  for  the  re- 
turn of  it,  the  rule  was  so  far  vacated  as  to  permit 
him  to  proceed  to  trial,  notwithstanding  the  com- 
mission. Kirby  v.  Watkies,  1  Cai.  R.,  503. 

On  a  commission  to  England,  after  eight  months 
without  a  return  the  court  will  permit  the  plaintiff 
to  proceed  to  trial ;  but  the  defendant  may,  at  the 
circuit,  show  cause  for  putting  off  the  trial.  1  b. 

Three  months  are  sufficient  time  for  executing 
and  returning  a  commission  arrived  in  London. 
Coles  v.  Thompson,  1  Cai.  H.,  517. 

The  plaintiff  issuing  a  commission,  must  show  due 
diligence,  or  he  must  stipulate  or  be  nonsuited,  as 
if  no  commission  had  issued.  Ib. 

That  the  commission  may  be  a  stay  of  proceed- 
ings, the  affidavit  must  state  positively,  that  the 
party  has  a  defense  on  merits,  and  that  he  seeks 
only  the  requisite  proof.  Franklin  v.  The  United 
Insurance  Company,  2  J.  C.,  285. 

When  a  commission  is  returned,  although  the  re- 
turn may  be  irregular  it  ceases  to  be  any  longer  a 
stay  of  proceedings.  Rush  v.  Cobbet,  2  J.  C.,  70. 

When  a  rule  fora  commission  has  been  obtained, 
it  suspends  the  cause  till  on  an  application  to  the 
court,  a  vacatur  is  ordered,  or  leave  obtained  to 
proceed  to  trial.  Brain  v.  Rodelics,  1  Cai.  R.,  73. 

But  if  the  plaintiff,  notwithstanding,  bring  on 
the  cause,  and  the  defendant  appears  and  examines 
witnesses,  it  is  a  waiver  on  the  commission,  and  the 
vacatur  is  unnecessary.  7b.  1  N.  Y.  Dig.,  p.  459, 
et  seq. 
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tnent  be  entered :  the  decision  in  Shephard  ads. 
Case  (Cole.,  90),  applying  to  judgment  per- 
fected. 2.  If  a  judge  has  granted  an  order  to 
stay  proceedings  on  a  case  made,  on  account 
of  an  improper  item  allowed  by  a  jury,  and  he 
declare  this  to  have  been  his  only  reason,  the 
<;ourt  may,  on  such  item  being  relinquished, 
vacate  the  order.1 

Cited  in-5  Cow.,  439. 


BIRD,  SAVAGE  AND  BIRD 

v. 
PIERPONT. 

Verdict — Stay  of  Proceedings — Case — Entry  of 
Judgment  to  Bind  Lands. 

Though  the  sum  for  which  a  verdict  is  rendered 
toe  due,  the  court  will  not,  after  a  case  made,  and  an 
order  to  stay  proceedings,  permit  judgment  to  be 
entered  up  for  the  purpose  of  binding  the  lands  of 
the  defendant. 

A  CASE  having  been  made,  after  a  verdict 
in  this  cause  for  a  very  considerable  sum, 
the  justice  of  the  demand  to  which  was  not  so 
much  questioned  as  whether  it  should  be  paid 
to  the  plaintiffs  or  the  assignees  of  one  of 
them. 

Mr.  Radcliff,  on  an  affidavit  showing  that  the 
debt  was  actually  due,  moved  for  liberty  to 
«nter  up  judgment,  in  order  to  bind  the  lands 
of  the  defendant. 

Messrs.  Riggs  and  Hoffman,  contra.  It  is 
only  by  statute  that  real  estate  is  subjected  to 
judgments.  The  present  application  is  for  the 
court  to  make  a  new  law  and  render  it  liable 
1O7*]  for  verdicts.  *  Admitting  the  debt  to  be 
due  to  one  man,  it  is  no  reason  for  giving  a 
judgment  to  another.  It  may  as  well  be  asked 
on  suing  out  the  writ.  It  is,  in  effect,  requir- 
ing the  court  to  decide  that  the  defendant 
.should  give  a  mortgage,  before  it  is  determined 
the  plaintiff  has  any  right.  The  real  creditor 
may  be  satisfied  with  personal  security,  or 
without  any. 

Mr.  Benson,  in  reply,  urged  the  possible 
lapse  of  time  before  a  decision,  and  that  grant- 
ing the  motion  would  be  of  no  inconvenience, 
as  it  did  not  take  anything  out  of  the  pocket 
of  the  defendant ;  and  this  consideration  would 
.sufficiently  distinguish  this  case  from  those 
where  it  was  asked  to  order  the  amount  of  the 
verdict  to  be  brought  into  court  in  money. 

Per  Cttriam.  We  are  all  of  opinion  that  you 
can  take  nothing  by  your  motion.  There 
would  be  no  limitation  to  this  kind  of  prac- 
tice. It  would  be  asked  in  every  cause  and  in 
every  stage.  A  verdict  is  no  evidence  of 
right ;  in  many  cases  no  more  than  filing  the 
declaration.  To  the  country  at  large  such  a 
principle  would  operate  very  injuriously.  In 
the  English  courts  such  a  measure  has  never 
been  attempted,  though,  from  the  practice  of 
directing,  in  important  cases,  two  and  even 

1.— So  on  an  application  for  a  new  trial,  where  the 
jury  had  allowed  against  the  defendant  one  charge 
to  which  he  was  not  liable,  on  the  plaintiff's  attor- 
ney agreeing  to  relinquish  such  charge,  the  motion 
was  refused.  Hands  v.  Slaney,  8  D.  &  E..  578. 


three  arguments,  the  delay  must  sometimes  be 
very  great.  It  is  a  mere  matter  of  possibility 
where  the  justice  of  the  case  is.  To  make  a 
rule  here  we  must  do  so  in  all  cases,  and  the 
result  would  be,  that  wherever  there  was  a 
certificate  to  stay  proceedings,  it  would  be  fol- 
lowed by  a  judgment.  The  plaintiffs  show  no 
right  to  the  debt,  though  it  may  be  due,  and 
as  to  the  sum,  $100  to  some  persons  are  of  as 
much  importance  as  $1,000  to  others.  We 
therefore  deny  the  application,  with  costs  for 
resisting.2 

Motion  denied. 
Seel  Johns.,  118. 
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GILES  v.  CAINES. 

1.  Irregularity — Not  Waived  if  not  Known.     2. 
Id. — Application  to  Set  Aside  Default — Costs. 

An  irregularity  not  known,  ts  not  waived  by  a 
subsequent  step  taken  by  the  opposite  party,  who 
may  enter  a  default  on  the  former  irregularity  if 
done  so  soon  as  known. 

Though  the  rule  is,  that  an  application  to  set  aside 
a  default  comes  too  late  if  the  judgment  on  it  be 
perfected,  yet,  on  a  strong  case  of  merits,  it  may  be 
done  on  payment  of  costs,  if  the  irregularity  be 
merely  the  want  of  filing  a  paper  served. 

Citation— Coleman,  90. 

A  FTER  noticing  for  trial,  it  was  discovered 
-i-L  that  the  defendant's  attorney  had  not 
filed  the  plea,  a  copy  of  which  he  had  deliv- 
ered ;  the  plaintiff,  therefore,  entered  a  de- 
fault as  for  want  of  a  plea.  To  set  aside  this, 
the  defendant  noticed  for  first  day  of  term, 
but  having  obtained  no  order  to  stay  proceed- 
ings, and  not  bringing  on  the  motion  upon 
that  day,  the  plaintiff  duly  executed  a  writ  of 
inquiry.  On  these  facts  and  a  strong  affidavit 
of  a  good  and  substantial  defense  upon  the 
merits. 

Mr.  Caines  moved  to  set  aside  the  default 
and  all  subsequent  proceedings.  *There[*lO8 
was  a  distinction  to  be  taken,  he  said,  between 
the  circumstances  here  and  those  in  Shephard 
ads.  Case  (Cole.,  90).  There  the  plaintiff  had 
done  no  act  to  waive  the  default,  and  there- 
fore, as  it  stood  in  full  force,  his  perfecting  his 
judgment  afterwards  was  regular  ;  but  in  the 
present  instance  he  had,  by  joining  issue  and 
noticing  for  trial,  waived  the  mere  form  of 
filing  the  plea,  and  had  no  default  on  which  to 
rest.  He  had  himself  knocked  away  the 
foundation  on  which  he  stood.  As  to  the 
want  of  filing  the  plea,  that  was  a  mere  form, 
and  the  court  would  order  it  to  be  done  on  the 
suggestion  of  the  plaintiff  himself.  (Cofutn 
ads.  Kip,  Cole.,  45.) 

Mr.  Eoertson,  contra.  This  is  not  to  be  dis- 
tinguished from  Shephard  ads.  Case.  The 
plaintiff  could  not  waive  that  which  he  did 
not  know. 

Per  Curiam.  The  omission  of  filing  the 
plea3  not  being  known  when  issue  was  joined, 

2.— See  Vandyck  v.  Van  Beuren  &  Vosburgh,  1 
Caines'  Rep.,  13. 

3.— See  Smith  v.  Wells,  6  Johns.  Rep.^288.  contra 
'the  principle  of  the  decision  in  the  text. 
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or  the  cause  noticed,  cannot  be  cured  by  those 
acts.  The  principle,  therefore,  of  Shephard 
ads.  Case  applies.  Though  there  is  a  strong 
affidavit  of  merits,  we  can  relieve  only  on 
terms  ;  those  must  be  payment  of  costs  and 
filing  the  plea  instanter. 

Motion  granted. 

Overruled— 6  Johns.,  286 ;  7  Cow.,  153. 
Cited  in-1  Sheld.,  262. 


NEILSON  ET  AL. 

V. 

THE    COLUMBIAN    INSURANCE    COM- 
PANY.1 

1.  Marine  Insurance — Memorandum  Articles — 
Soften.  2.  Id. — Loss  of  Voyage — Survey — 
Submission  to  Jury. 

If  the  articles  contained  in  the  memorandum  in  a 
policy  respecting  corn,  &c.,  physically  exist,  the 
underwriter  is  not  liable  for  a  total  loss  on  account 
of  their  being-  perfectly  rotten. 

When  the  assured  rests  on  a  loss  of  voyage,  to 
warrant  his  recovery?  he  should  show  it  most  clearly, 
and  of  this  a  survey  is  always  a  proof  of  good  faith. 

The  point  ought  also  to  be  specifically  submitted 
to  the  jury. 

Citations— 1  Caines,  196. 

UPON  a  policy  on  two  thousand  three  hun- 
dred bushels  of  corn,  from  New  York  to 
Madeira,  with  the  usual  memorandum  ex- 
cluding grain,  &c.,  from  average,  unless  gen- 
eral, effected  on  account  of  Joaquin  de  Barros, 
a  Portuguese,  resident  at  Bonavista,  and  mas- 
ter of  the  vessel  in  which  laden. 

The  ship,  after  a  passage  of  more  than  forty 
days,  in  which  she  was  under  the  necessity  of 
throwing  overboard  500  bushels  of  her  cargo, 
arrived  at  the  north  side  of  the  island,  where 
she  was  obliged  to  come  to,  as  a  southerly  wind 
then  blowing  rendered  it  impossible  to  go 
round  to  the  harbor  of  Funchal.  While  thus 
at  anchor,  a  vessel  hove  in  sight,  from  whose 
maneuvers  imagining  her  a  privateer  or  pirate, 
they  weighed  and  stood  to  the  eastward,  the 
strange  sail  following  the  same  course.  Dur- 
ing the  night  they  lost  sight  of  her,  but  whilst 
keeping  on  they  concluded,  from  the  state  of 
the  vessel  and  crew,  in  consequence  of  the  bad 
weather  they  had  experienced,  to  run  for  the 

1.— See  this  case  on  a  new  trial,  1  Johns.  Rep.,  301. 


Cape  de  Verds,  as  they  *were  in  want  [*1O9 
of  water,  and  might  fall  in  with  the  privateer 
in  attempting  to  regain  their  port  of  destination,, 
which,  even  after  making  it,  they  •  would  be 
unable,  from  the  continuance  of  the  south 
wind,  to  enter.  In  two  days  from  the  making 
this  determination,  they  fell  in  with  the 
trade  winds,  and  in  nine  or  ten  after  putting 
about  for  the  Cape  de  Verds,  reached  Bona- 
vista, where,  upon  opening  the  hatches,  the 
corn  was  found  so  damaged  and  offensive, 
that  it  was  forbidden  to  be  landed,  but  was 
sold,  as  it  lay  on  board,  for  about  $400.  Here 
they  remained  thirty  days,  and  received  some 
partial  supplies  from  other  vessels  ;  but  not 
having  it  in  their  power  to  procure  materials, 
or  workmen,  to  repair  the  sea-damage  sus- 
tained on  the  voyage,  the  captain  sailed  for 
Bravo  to  refit.  This  island,  however,  he  was- 
unable  to  fetch,  and  therefore  made  for  St. 
Vincent's  another  of  the  Cape  de  Verds,  at 
which  he  repaired  the  residue  of  the  injuries 
his  ship  had  suffered  in  her  quarter-boards  and 
seams,  and  from  the  loss  of  her  main  and  jib- 
boom.  This  being  accomplished,  the  vessel 
sailed  on  a  voyage  to  Lisbon,  and  no  claim 
was  ever  made  against  the  underwriter  on  her. 

It  was  in  evidence,  that  with  a  south  wind 
theassured  might,  in  three  or  four  days  after 
leaving  Maderia,  have  reached  Lisbon,  or  Mo- 
gadore  ;  that  in  going  to  Bonavista  she  must 
have  passed  the  Canaries ;  that  at  either  of 
these  places  she  might  have  been  repaired,  and 
that  the  winds  at  Madeira  and  along  the  coast, 
to  the  Cape  de  Verds,  were  as  variable  as  at 
New  York.  The  testimony,  however,  against 
this  was  that  after  falling  in  with  the  trade 
winds,  it  was  impossible  to  reach  Lisbon  ;  that 
the  supposition  of  a  war  between  Spain  and 
Portugal  prevented  touching  at  the  Canaries, 
and  the  constant  hostilities  between  the  Moors- 
and  Portuguese  forbade  the  going  to  Moga- 
dore. 

Upon  this  evidence  the  judge  charged,  that 
if,  on  reaching  its  port  of  destination,  the 
grain  was  "  of  no  value  as  nutriment  for  man," 
it  made  the  loss  total.  But,  that  he  left  it  to 
them  to  determine  whether  the  vessel  could,  or 
ought  to  have  gone  to  any  port  nearer  than 
Bonavista,  where  she  might  have  been  re- 
paired ;  that  if  this  could  have  been  done, 
and  the  vessel  had  afterwards  arrived  at  Ma- 
deira, the  loss  would  have  been  a  general  aver- 
age only. 

The  jury  found  a  verdict  for  a  total  loss,  to 
set  aside  which  the  defendants  now  applied. 


NOTE.— Marine  insurance— Memorandum  articles 
—Total  loss. 

The  law  is  settled  in  New  York,  that  there  can  be 
no  recovery  in  case  of  loss  of  memorandum  articles, 
when  any  portion  thereof  arrives  in  specie  at  the 
port  of  destination,  although  possessing  no  value 
there ;  nor  while  such  articles  are  within  control  of 
the  insured  and  capable  of  transportation  to  the 
destination.  Not  so,  however,  when  the  articles 
have  become  incapable  of  transportation.  De- 
Peyster  v.  Sun  Mutual  Ins.  Co.,  19  N:  Y.,  277 ;  LeRoy 
v.  Gouverneur,  1  Johns.  Cas.,  226 ;  Wadsworth  v. 
Pacific  Ins.  Co.,  4  Wend.,  33;  Astor  v.  Union  Ins. 
Co..  7  Cow.,  202. 

See,  also,  to  substantially  the  same  effect.  Hugg  v. 
Augusta  Ins.  Co.,  7  How.  (U.  8.),  595;  Moreau  v. 
United  Ins.  Co.,  1  Wheat.,  219 ;  Williams  v.  Kenne- 
bec  Mut.  Ins.  Co.,  31  Me.,  455 ;  Robinson  v.  Common- 
wealth Ins^Co.,  3  Sumn.,  220. 

In  the  early  case  of  Cocking  v.  Fraser  (1  Marshall 
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Ins.,  228),  it  was  said  by  Lord  Mansfield  that  "  a  total 
loss  of  the  thing  insured,  is  the  absolute  destruction 
of  it  by  the  wreck  of  the  ship."  See,  also,  4  Doug., 
295.  This  rule,  however,  has  been  somewhat  relaxed 
in  England.  See  Arnoulds  Mar.  Ins.  (4th  ed,),  855  et 
seq..  and  cases  cited.  See,  also,  Reimer  &  Keimer 
v.  llingrove,  6  Exch.,  263.  The  English  doctrine 
seems  to  be  distinguished  from  the  American,  in 
that  by  the  former,  when  a  distinct  portion  of  the 
property  is  destroyed,  a  recovery  pro  tanto  may  be 

See,  further,  upon  the  general  subject,  Navone  v. 
Haddon,  9  C.  B,,  30;  Hills  v.  London  Ass.  Co.,  5  M. 
&  W.,  569 ;  Duff  v.  Mackenzie,  3  C.  B.  N.  S.,  16 ;  Tudor 
v.  M.  E.  Mut.  Mar.  Ins.  Co.,  12  Gush.,  554;  Poole  v. 
Protection  Ins.  Co..  14  Conn.,  47 ;  Bryan  v.  N.  Y. 
Ins.  Co.,  25  Wend.,  617 ;  Saltus  v.  Ocean  Ins.  Co.,  14 
Johns.,  188 ;  Great  Western  Ins.  Co.,  v.  Foggerty,  3 
Ins.  L.  Jour.,  714 ;  Judah  v.  Randal,  2  Caines  Cas., 
324. 
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for  misdirection,   and  as  being  contrary  to 
evidence. 

HO*]  *Mr.  Bogert,  in  support  of  the  mo- 
tion :  Under  the  clause  contained  in  the 
policy,  the  insurers  were  protected  from  all 
average  losses,  except  such  as  might  be  general. 
For  the  decay  of  those  articles,  specified  in  the 
memorandum,  the  underwriter  is  never  liable  ; 
were  he  to  be  so,  a  deterioration  to  half  the 
value  would  be  cause  of  abandonment,  a  pro- 
position that  is  not  to  be  maintained.  Nothing 
short  of  the  annihilation  of  the  subject  matter 
can  make  the  loss  total,  and  it  is  immaterial 
whether  the  commodity  be  at  a  port  of  necessi- 
tv,  or  that  of  its  destination.  (Cocking  v.  Fraser, 
Park,  114.)  But,  without  recurring  to  the 
English  authorities,  the  decision  in  this  court, 
in  Maggrath  &  Higgins  v.  J.  B.  Church  (1 
Caines'  Rep.,  196),  is  in  point.  To  capacitate 
the  assured  to  recover,  except  for  an  average 
loss,  it  must  be  shown  that  the  voyage  was 
defeated  by  the  vessel's  not  being  in  a  con- 
dition to  proceed.  The  case  ought  to  have 
been  submitted  on  this  alone  ;  and  then,  we 
say,  the  evidence  will  not  support  the  verdict. 
The  whole  tenor  of  the  master's  conduct  shows 
an  endeavor  to  create  a  pretext  for  defeating 
the  voyage,  that  he  might  claim  a  total  loss. 
Messrs.  T.  L.  Ogden  and  Hoffman,  contra. 
We  admit  that  no  intrinsic  damage  will  war- 
rant a  claim  on  the  underwriter.  But  if  the 
voyage  be  defeated,  then,  whether  the  article 
be  perfectly  sound,  or  perfectly  rotten,  he  is 
liable.  It  was  certainly  justifiable  to  leave 
Madeira  on  sight  of  a  vessel  apparently  hostile. 
On  the  third  day  after  this,  the  trade  winds 
were  fallen  in  with,  and  rendered  it  impossible 
to  do  otherwise  than  bear  away.  This,  and 
the  other  circumstances,  excuse  the  not  going 
to  any  place  nearer  than  Bonavista.  The  im- 
possibility of  repairs  there  defeated  the  voy- 
age ;  it  was  there  broken  up  and  the  cargo 

1.— That  is,  if  the  voyage  could  have  been  prose- 
cuted, and  the  destruction  of  the  corn  had  not  pro- 
ceeded from  a  peril  insured  against  for,  if  it  nas, 
or  if  the  voyage  cannot,  in  consequence  of  perils 
within  the  policy,  be  prosecuted  by  the  vessel  laden 
with  the  subject  of  the  policy,  and  no  other  can  be 
procured  to  forward  it,  a  recovery  may  be  had  as 
for  a  total  loss.  Wilson  v.  Royal  Exch.  Ass.  Co.,  2 
Camp.,  623; ;  Manning  v.  Newnhain,  there  cited ;  Dy- 
son v.  Boweroft,  3  Boss.  &  Pull.,  474;  Schieffelin  v. 
New  York  Ins.  Co.,  9  Johns.  Rep.,  21. 

2.— In  England,  it  has  been  ruled,  that,  under  the 
word  "  corn  "  in  the  memorandum,  peas,  beans,  and 
malt  are  included.  Mason  v.  Skurray,  Park,  149. 
The  reason  seems  to  be.  that  according  to  the  Eng- 
lish acceptation,  corn  is  rumen  generalissimum.  It 
is  the  genus  and  as  omne  majus  in  se  continet  minus ; 
so,  other  articles  of  the  same  genus,  though  not 
specified,  and  of  a  different  species,  are  protected, 
because  they  come  within  the  general  description  of 
articles  "  perishable  in  their  own  nature"  within  the 
genus  enumerated.  But  rice,  though  perishable  in 
its  own  nature,  is  not  protected  by  the  same  word 
(Scott  v.  Bourdillon,  2  N.  R.,  213),  because  it  is  not, 
according  to  the  common  acceptation  of  the  word 
"  corn,"  in  England,  deemed  to  fall  within  its  mean- 
ing. It  is,  therefoi-e,  presumed  that,  in  the  courts 
of  Westminster  Hall,  the  words  "  perishable  in  their 
own  nature "  apply  to  articles  ejusdem  generis. 
With  us,  those  articles  "perishable  in  their  own 
nature,"  being  of  the  same  kind  as  those  enumer- 
ated in  the  memorandum,  are  not  within  it,  for 
erpressio  uniw  est  exchmo  altirias.  Therefore, 
within  "dried"  fish,  "pickled"  is  not  included. 
Baker  v.  Ludlow,  July,  1801,  MS.,  Kent.  Ch.  J.  The 
description,  "  perishable  in  their  own  nature,"  ap- 
pears to  apply  to  such  other  articles  not  of  the  same 
kind  or  quality  as  those  enumerated,  or  to  nothing. 
This  determination  seems  to  have  been  made  with- 
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sold.  That  the  vessel  was  afterwards  made 
fit  for  sea  is  no  argument  against  this  conclu- 
sion ;  for  if  it  be  allowed,  nothing  short  of  the 
destruction  of  the  ship  would  be  a  loss  of  voy- 
age. A  reparation  at  any  indefinite  period  of 
time  would  be  a  bar  to  a  recovery. 

Mr.  Pendeleton,  in  reply,  was  stopped  by  the 
court. 

Per  Curiam.  A  new  trial  must  be  awarded 
with  costs  to  abide  the  event  of  the  suit.  The 
charge  of  the  judge,  as  stated  in  the  case,  was 
clearly  wrong.  So  long  as  the  corn  physically 
existed,  there  could  not  be  a  total  loss. ]  Though 
good  for  nothing,  the  defendants  were  not 
liable,  being  protected  by  the  clause  in  the 
memorandum.4  The  direction  was  contrary 
to  our  determination  in  Magrath  &  Higgins  v. 
Church.  It  ought  also  to  have  been  *lef  t  [*  1 1 1 
to  the  jury,  as  a  material  point,  whether  the 
vessel  could  not  have  been  repaired  at  the 
Cape  de  Verd  islands,  to  as  to  perform  her 
voyage.  This  does  not  appear  to  have  been 
distinctly  submitted. 

LIVINGSTON,  J.  I  think  when  the  under- 
written wishes  a  jury  to  find  for  him,  on  ac- 
count of  a  loss  of  voyage  from  the  vessel's  not 
being  able  to  reach  her  port,  or  for  want  of 
repairs,  it  ought  to  be  very  fully  shown. 
There  was  no  survey  in  this  case,  and  though 
I  do  not  say  that  fact  is  absolutely  necessary, 
yet  it  is  always  a  circumstance  evincive  of 
good  faith.3 

New  trial. 

Reviewed— 44  N.  Y.,  219. 

Cited  in— 14  Johns.,  145 ;  6  Cow.,  331 ;  17  Barb., 307 ; 
3  Bos.,  396 ;  12  Leg.  Obs.,  77 ;  1  Rob.,  409 ;  3  Rob.,  536; 

1  Wheat.,  224,  226:  7  How.  (C.  8.),  606 ;  2  Wash.,  259 ; 

2  Wash.,  305,  307. 

out  a  due  regard  to  the  application  of  the  principle 
on  which  it  was  decided,  and  without  adverting  to 
the  restriction  of  general  words  to  antecedent  par- 
ticular terms.  As,  if  a  man  were  to  covenant  to  in- 
demnify another  for  taking  possession  of  a  piece  of 
land,  from  "  all  ejectments,  trespasses,  and  other 
actions,"  it  would  not  reach  toactions  of  assault  and 
battery,  but  be  restricted  to  actions  ejusdem  generis 
So,  it  is  presumed  that  the  words  "all  other  articles 
perishable  in  their  own  nature,"  ought  to  apply  to 
all  articles  of  the  same  genus  as  those  enumerated, 
which  are  perishable  in  their  own  nature.  But,  as 
no  interpretation  can  extend  the  memorandum  to 
articles  not  perishable  in  their  own  nature,  by  the 
word  "roots,"  lately  introduced  in  the  American 
policies,  "sarsaparilla,"  which  is  not  perishable  in 
its  own  nature,  cannot  be  intended.  Colt  &  Pier- 
pont  v.  Commercial  Ins.  Co.,  7  Johns.  Rep.,  385, 
Under  the  word  "salt"  saltpetre  is  not  causa  qua 
supra,  included.  It  is  supposed  that,  as " corn  "has 
with  us  a  designated  and  specific  acceptation,  it  will 
not  be  extended  to  wheat,  rye,  barley,  oats,  beans 
peas  or  malt. 

3.— In  an  action  on  a  marine  policy,  the  judge  tells 
the  jury  that,  in  case  the  loss  arose  from  "want  of 
ordinary  prudence  in  the  navigation  of  the  vessel," 
i  they  should  find  for  the  underwriters ;  this  will  be 
regarded  as  equivalent  to  submitting  the  question 
whether  the  loss  arose  either  from  ignorance  or  or- 
dinary neglect.  Keeler  v.  The  Fireman's  Ins.  Co. 
of  the  City  of  Albany,  3  Hill,  250. 

A  vessel  was  insured,  and  warranted  "  free  from 
any  loss  by  the  British  or  Americans ;  but,  in  case 
of  capture  by  either,  the  usual  sea  risks  to  con- 
tinue." The  vessel  was  captured  by  the  British, 
and,  while  detained  by  the  captors,  was  lost  in  con- 
sequence of  their  negligence  ;  held,  that  if  the  loss 
had  arose  from  a  sea  risk,  strictly  speaking,  the  in- 
surer would  have  been  liable :  but,  as  the  immediate 
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and  proximate  cause  was  an  act  of  the  captors, 
and  which,  if  done  by  the  insured,  would  have  ex- 
onerated the  insurers,  the  latter  was  in  this  case, 
protected  by  the  warranty.  Coolidge  v.  New  York 
Firemen  Ins.  Co.,  14  J.  R.,  308. 

The  policy  contained  a  clause  that  the  insurers 
took  no  risk  in  port  but  sea  risk ;  the  vessel,  while 
in  port,  was  driven  on  shore  and  stranded,  so  that 
she  could  not  be  grot  off,  unless  at  an  expense  ex- 
ceeding half  her  value,  and  was  taken  possession  of 
by  an  armed  force,  and  burnt ;  held,  that  it  was  a 
loss  by  sea  risk,  and  not  by  burning.  Patrick  v.  Co- 
inercial  Ins.  Co.,  11  J.  K.,  9.  l 

But,  there  being  no  evidence  that  the  cargo  had 
been  injured  by  the  stranding,  held,  that  the  loss  of 
that  was  not  occasioned  by  a  sea  risk,  but  was  to  be 
attributed  solely  to  the  subsequent  burning.  lb.,  11 
J.  R.,  14. 

Where  the  policy  enumerated  dried  fish  in  the 
memorandum,  among  the  articles  free  from  aver- 
age, unless  general,  as  also,  "all  other  articles  per- 
isnable  in  their  own  nature,"  pickled  fish  are  not  in- 
cluded, and  the  plaintiff  may  recover  for  an  aver- 
age loss  on  them.  Baker  v.  Ludlow,  2  J.  C.,  289. 

Where  a  vessel,  during  a  voyage,  puts  into  a  port 
of  necessity,  and  is  repaired,  and  afterward  pro- 
ceeds on  her  voyage,  and  is  totally  lost,  the  insured 
is  entitled  to  recover  the  partial  loss  arising  from 
the  repairs  and  general  average  consequent  there- 
on, in  addition  to  the  total  loss.  Saltus  v.  Commer- 
cial Ins.  Co.,  10  J.  R.,  487. 

There  is  no  precise  time,  after  which,  a  vessel  that 
has  not  been  Heard  of,  is  to  be  presumed  lost,  but  it 
must  depend  on  the  circumstances  of  the  case.  Gor- 
don v.  Bowne,  2  J.  R.,  150. 

A  vessel  bound  from  North  Carolina  to  New  York, 
on  not  heard  of  for  a  year,  will  be  presumed  to  be 
lost.  lb. 

In  judging  whether  a  missing  vessel  has  been  lost 
on  the  voyage  insured,  the  usual  and  not  the 
utmost  period  of  the  voyage  is  to  be  taken  into  cal- 
culation. Brown  v.  Neilson,  1  Cai.  R.,  525. 

If  two  storms  are  given  in  evidence,  in  an  action 
on  a  policy  for  a  limited  time,  the  one  storm  within, 
and  the  other  without  the  time,  it  is  for  the  jury  to 
decide  in  which  the  loss  happened,  lb. 

An  insurance  made  after  a  knowledge  of  a  second 
storm  does  not  conclude  the  jury  from  finding  the 
vessel  was  lost  in  a  prior  storm,  lb. 

Where  a  vessel,  chartered  at  so  much  per  month,  is 
detained  by  an  embargo,  the  charterer  who  has  had 
the  cargo  insured,  cannot  recover,  from  the  insurer, 
the  hire  paid  for  the  vessel  during  her  detention. 
Penny  v.  New  York  Ins.  Co.,  3  Cai.  R.,  155. 

The  capture  of  a  vessel  under  a  convoy,  by  the 
commander  of  the  convoy,  for  the  purpose  of  pro- 
tecting her  from  belligerent  capture,  will  not  ex- 
onerate the  insurer,  in  case  of  loss.  Gouverneur  v. 
United  Insurance  Company,  1  Cai.  R.,  592. 

Insurance  on  goods,  from  New  York  to  Gauda- 
loupe :  the  vessel  was  captured  by  a  British  cruiser, 
carried  into  Antigua,  and  libeled ;  the  master  put  in 
a  claim,  and  the  goods  were  detained  for  further 
proof,  but  were  delivered  to  the  master,  on  his  giv- 
ing security  for  their  appraised  value,  and  paying 
the  costs.  The  master  procured  A,  a  merchant  of 
Antigua,  to  give  the  security  and  also  to  pay  costs 
and  other  expenses  for  the  ship  and  cargo ;  and,  for 
the  indemnity  of  A,  the  master  drew  bills  of  ex- 
change on  his  owner  in  New  York,  and  pledged  the 
ship  and  goods  to  A  to  secure  the  amount,  which  in- 
cluded a  commission  of  five  per  cent.,  charged  by 
A  on  the  sum  advanced  by  him,  and  a  premium  of 
insurance,  paid  by  him,  to  insure  the  ship  and  cargo, 
so  pledged,  from  Antigua  to  New  York.  The  cargo 
was  delivered  to  the  agent  of  A  in  New  York  ;  and 
the  insured,  to  obtain  possession  of  his  property, 
paid  his  proportion  of  the  charges  and  expenses,  in- 
cluding the  commissions  and  premiums  of  insur- 
ance ;  held,  that  the  master  having  acted  with  good 
faith,  and  the  charges  being  reasonable  and  neces- 
sary, the  insured  were  entitled  to  recover  the 
amount  so  paid  against  the  insurers.  Fontaine  v. 
Columbian  Insurance  Company,  9  J.  R.,  29. 

Where  goods  insured  were  capture  during  the 
voyage,  and  the  vessel  was  released,  but  the  goods 
detained  for  further  proof,  and  were  afterward  re- 
stored on  payment  of  the  full  freight,  but  the 
owner  was  obliged  to  hire  another  vessel  to  carry 
the  goods  to  their  place  of  destination ;  held,  that 
the  insured  was  liable  to  pay  additional  or  increased 
freight,  being  an  expense  necessarily  incurred  in 
consequence  of  the  capture.  Mumf  ord  v.  Commer- 
cial Insurance  Company,  5  J.  R.,  262. 

A  cargo  was  insured  from  New  York  to  Cherbourg 
in  France,  and  the  policy  contained  a  clause,  "war- 
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ranted  free  from  seizure  for  or  on  account  of  any 
illicit  or  prohibited  trade."  The  vessel  met  with  an 
English  cruiser,  and  was  compelled  to  go  into  tin- 
outer  road  to  Plymouth,  where  she  was  detained  six 
hours,  and  then  suffered  to  proceed;  but  no  person 
belonging  to  the  vessel  went  on  shore  during  the 
time  of  her  detention.  The  vessel  and  cargo  ar- 
rived at  Cherbourg,  and  were  there  seized  under 
the  Berlin  decree,  and  confiscated,  on  the  alleged 
ground  that  the  captain,  on  his  examination  by  one 
of  the  officers  of  the  port,  had  made  a  false  declara- 
tion that  he  had  not  been  in  England ;  held,  that 
this  was  not  a  loss  arising  from  any  illicit  or  pro- 
hibited trade,  but  under  the  general  peril  of  arrests 
and  detainments  of  princes,  and  that  the  insurers 
were  liable.  Mumford  v.  Phoenix  Insurance  Com- 
pany. 7  J.  R.,  449. 

Where  an  American  vessel  sailed  from  Gotten- 
burg,  bound  to  St.  Petersburg,  the  next  day  after 
a  British  convoy,  and  came  up  with  a  convoy  the 
next  day  after,  and  kept  company  with  her  through 
the  Belt,  but  without  receiving  or  exchanging  any 
signals  or  receiving  any  assistance  from  the  convoy, 
and  without  altering  its  course  or  retarding  its 
voyage  on  account  of  the  convoy,  this  was  not  con- 
sidered as  sailing  under  British  convoy,  so  as  to  af- 
fect the  right  of  the  insured  to  recover  for  a  total 
loss,  in  consequence  of  the  capture  by  the  French, 
though  the  ground  of  the  condemnation  was  stated 
to  be,  her  having  sailed  under  British  convoy.  Law- 
rence v.  Ocean  Ins.  Co.,  11  J.  R.,  241. 

After  capture  and  recapture,  the  insured  is  liable 
only  for  the  salvage  and  for  losses  within  the  policy, 
but  not  for  expenses  attending  a  sale  of  the  prop- 
erty at  auction,  by  direction  of  the  consignee  of 
the  insured.  Muir  v.  United  Ins.  Co.,  1  Cai.  R.,  49. 

The  insurer  is  liable  for  the  expenses  of  prosecut- 
ing an  appeal  against  captors,  where  he  has  notice 
of  proceedings,  and  does  not  dissent.  Lawrence  v. 
Van  Horn,  1  Cai.  R.,  276. 

Though  the  expenses  surpass  the  amount  of  the 
underwriter's  subscription.  lb. 

As  to  the  propriety  of  those  expenses,  and  what 
proportion  of  them  shall  be  paid  by  the  insurer,  the 
jury  must  decide,  lb. 

Insurance  on  horses,  "  against  risks,  including  the 
risk  of  death,  from  any  cause  whatever,  until  they 
shall  be  safely  lauded  ; "  in  consequence  of  a  storm, 
a  horse  is  injured,  which  occasions  his  death  three 
days  after  he  is  landed  at  the  port  of  destination ; 
this  is  within  the  risk  insured  against,  and  the  in- 
sured is  entitled  to  recover  the  full  value  of  the 
horse.  Coit  v.  Smith,  3  J.  C.,  16. 

A  vessel  was  captured  and  deprived  of  all  her 
papers,  which  she  never  regained,  and  was  after- 
wards recaptured  and  restored,  on  payment  of 
salvage ;  held,  that  the  insured  was  justified  in  break- 
ing up  the  voyage,  and  that  the  ship  by  the  loss  of 
her  papers,  not  being  in  a  legal  capacity  to  perform 
her  voyage,  there  was  a  total  loss  by  capture.  Post 
v.  Phcenfx  Ins.  Co.,  10  J.  H.,  79. 

Detention  in  port,  on  a  suspicion  of  a  breach  of 
neutrality,  is  a  loss  within  the  policy-  Smith  v. 
Steinbach,  2  C.  C.  E.,  158. 

So,  when  the  detention  is  occasioned  by  pestilence 
in  port.  Williams  v.  Smith,  2  Cai.  R.,  1. 

Insurance  on  freight  from  Riga  to  New  York. 
The  bulk  of  the  cargo  consisted  of  hemp,  and  the 
residue  of  manufactured  goods  and  iron.  The  ves- 
sel sprung  a  leak,  and  put  into  Kinsale  in  distress, 
where,  on  a  survey  she  was  found  incapable  of 
prosecuting  her  voyage,  unless  repaired  at  an  ex- 
pense equal  to  her  value  ;  and  the  master,  with  the 
advice  of  the  merchants  and  others  of  Kinsale,  sold 
the  hemp  there,  and  shipped  the  residue  of  the 
cargo,  in  another  vessel  to  New  York,  which,  how- 
ever, was  not  capable  of  taking  more  than  one  third 
of  the  hemp,  as  there  was  no  machinery  to  pack  and 
stow  it  in  the  Russian  mode ;  held,  that  the  insured 
was  entitled  to  recover  for  a  total  loss  of  the  freight, 
it  not  appearing  -that  the  goods  reshipped  for  New 
York  had  reached  there,  or  that  any  freight  had  been 
earned.  Saltus  v.  Ocean  Insurance  Co.,  12  J.  R.,  107. 

Where  the  insurance  was  on  the  cargo  from  New 
York  to  Antwerp ;  and  the  ship  was  boarded  by  a 
British  privateer,  and  carried  into  Portsmouth 
(England),  but  was  released  after  a  short  detention ; 
and  when  she  arrived  in  F.,  an  armed  force  was  put 
on  board  and  kept  there  until  the  arrival  of  the  ves- 
sel at  Antwerp ;  and  the  vessel  when  there  was  not 
allowed  to  depart  nor  land  her  cargo.  The  French 
government,  however,  permitted  the  cargo  to  be 
landed  on  condition  of  its  being  deposited  in  the 
public  stores,  UHtil  the  decision  of  the  emperor  in 
respect  to  it.  The  vessel,  after  a  long  delay,  was 
sold  by  order  of  government ;  held,  that  the  plaint- 
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iff  was  entitled  to  recover  as  for  a  total  loss.  Grade 
v.  New  York  Insurance  Co.,  13  J.,  161. 

Where  the  policy  was,  at  and  from  her  port  of 
lading-  in  the  province  of  Yucatan,  to  New  York  ; 
and  she  was  at  A.  in  that  province  where  she  was  lost; 
and  it  appearing  that  A.  was  one  of  the  usual  places 
for  delivering'  and  receiving'  cargoes,  held,  that 
the  insured  were  entitled  to  recover  for  a  total  loss. 
De  Longuemere  v.  The  Fireman  Ins.  Co.,  10  J.  R.,  137. 

A  policy  contained  this  clause,  to  wit :  "  the  said 
freight  hereby  insured,  carried  or  not  carried,"  and 
a  part  only  of  the  carg-o  was  on  board,  when  the  loss 
happened ;  but  as  the  freight  was  valued  at  the  sum 
insured;  earned  or  not  carried,  held,  that  the  plaint- 
iff was  entitled  to  recover  as  for  a  total  loss.  Th. 

Where  the  plaintiff  was  owner  of  a  vessel,  cargo, 
£nd  freight,  and  had  them  all  fully  insured,  and  the 
vessel  being1  captured  after  the  return  voyage  had 
commenced,  he  duly  abandoned  all  the  subjects  to 
the  respective  insurers ;  held,  that  the  plaintiff  was 
entitled  to  recover  as  for  a  total  loss,  subject  to  a 
deduction  of  the  small  ratable  freight,  which  did 
not  pass  with  the  abandonment  of  the  ship,  to  be 
adjusted  as  settled  in  Lenox  v.  TJ.  Ins.  Co.  (1  J.  C. 
77);  Davy  v.  Hallett  (3  Cai.  R.,  16). 

The  principle  of  the  above  decision  is,  that,  at  the 
time  of  the  total  loss,  there  was  an  inchoate  right  to 
a  freight  to  the  amount  of  the  insurance.  There 
was  some  freight  earned  when  the  capture  took 
place  ;  the  amount  was  immaterial,  because  it  was  a 
valued  policy ;  and  such  valuation  is  to  be  adhered 
to,  notwithstanding  events  in  the  course  of  the  voy- 
age may  render  the  loss  even  advantageous  to  the 
insured.  Ib. 

It  is  sufficient,  if  there  be  freight  at  risk,  equal  to 
the  sum  insured,  when  the  loss  happens,  and  that 
some  freight  has  been  already  earned.  Ib. 

On  a  total  loss  on  a  policy  on  freight,  the  insured 
is  entitled  to  the  whole  amount  of  the  freight  with- 
out any  deduction  for  expenses,  which  the  vessel 
would  necessarily  have  been  put  to  in  case  of  her 
safe  arrival.  Stevens  v.  Columbian  Insurance  Com- 
pany, 3  Cai.  R.,  43. 

A  policy  of  insurance  on  goods  from  Philadel- 
phia to  St.  Sebastians,  containing  the  following 
clause:  "wan-anted  not  to  abandon  if  detained  or 
captured,  if  the  property  is  released  within  six 
months  after  notice  to  assurers;  no  risk  in  port 
taken  but  sea  risk."  The  vessel,  when  about  two 
leagues  from  land  and  about  four  leagues  from  St. 
Sebastians,  was  boarded  by  an  armed  launch,  and  a 
prize-master  and  eight  men  put  on  board,  who  took 
the  vessel  into  Port  Passage,  where  she  was  compel- 
led to  j>erform  quarantine  for  eight  days,  when  ner 
hatches  were  sealed  by  a  French  consul,  and  the 
master  and  supercargo  ordered  to  St.  Stebastians ; 
and  some  time  after  a  French  pilot  and  crew  were 
put  on  board,  and  the  vessel  sent  to  Bayonne,  where 
the  cargo  was  sequestered  and  afterward  landed  by 
order  of  the  French  government,  and  put  in  the 
public  stores ;  held,  that  there  was  a  total  loss  by 
capture,  and  not  by  seizure  in  port.  Duval  v.  Com- 
mercial Insurance  Co.,  10  J.  R.,  278. 

The  neglect  of  a  supercargo  to  put  in  a  claim  to  a 
vessel  captured  for  an  alleged  violation  of  naviga- 
tion laws,  does  not  affect  the  claim  of  the  assured 
for  a  total  loss.  Ocean  Ins.  Co.  v.  Francis,  2  Wend.,  64. 

The  rule  that  constitutes  the  loss  of  more  than 
one  half  the  value  of  the  subject  insured  a  total  loss, 
is  a  positive  one,  originating  in  the  convenience  of 
having  a  determinate  and  precise  test  in  all  cases, 
which  by  its  universality  and  uniformity  may  ren- 
der inquiries  into  minute  objects,  rather  calculated 
to  perplex  than  to  elucidate,  unnecessary.  Smith  v. 
Bell,  2  C.  C.  E.,  153. 

A  vessel  must  be  damaged  to  the  amount  of  half 
her  value,  or  more,  after  deducting  the  one  third 
new  for  old,  allowed  the  underwriter.  The  deduc- 
tion is  professedly  made,  on  the  principle  that  the 
value  of  the  subject  insured  has  been  enhanced  to 
that  amount ;  and  the  doctrine  of  technical  total 
loss  is  expressly  founded  on  the  position  that 
the  subject  insured  has  been  deteriorated  more 
than  one  half.  Ib. 

In  such  case  the  loss  is  considered  a  construct- 
ive total  loss.  Ib. 

Afier  a  vessel  is  repaired,  and  successfully  pursu- 
ing her  voyage,  the  assured  cannot  abandon  as  for 
a  technical  total  loss.  Depau  v.  Ocean  Ins.  Co.,  5 
Cow.,  63.  See  Dickey  v.  Amer.  Ins.  Co.,  3  Wend.,  658. 

In  this  case  the  bottomry  was  executed  at  Rotter- 
dam, after  the  yoyage  had  terminated,  on  account 
of  the  sugars  sold  at  Halifax,  and  port  charges  at 
Rotterdam.  Ib. 

In  case  of  a  technical  total  loss  of  a  vessel  in- 
sured, if  no  freight  pro  rata  ttineris  has  been  earned, 
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or  if  the  expense  of  sending  on  the  cargo  by  another 
vessel  will  exceed  a  moiety  of  the  freight  agreed 
upon  by  the  charter-party,  it  is  a  technical  total  loss 
or  the  freight  which  will  authorize  the  assured  to 
abandon ;  a  technical  total  loss  of  the  vessel  involves 
a  loss  of  the  freight.  The  Anlerican  Ins.  Co.  v.  Cen- 
ter, 4  Wend.,  45. 

The  principle  adopted  by  our  own  courts,  how- 
ever, appears  to  be  that  there  must  be  a  total  de- 
struction of  the  whole  article  before  a  recovery 
against  the  assurer  can  be  had.  Le  Roy  v.  Gouvern- 
eur,  1  J.  C..  226.3 

Where  there  was  a  memorandum  in  a  policy  that 
corn  should  be  free  from  average,  unless  general, 
it  was  held  that  the  assurer  is  protected  from  every 
claim  for  a  total  loss  where  there  has  not  been  an 
actual  physical  destruction  of  the  subject  insured. 
Ib.  Guerlain  v.  Columbian  Ins.  Co.,  7  J.  R.,  527; 
Magrath  v.  Church,  1  Cai.  R.,  196 ;  Nelson  v.  Colum- 
bian Ins.  Co.,  3  Cai.,  R.,  108. 

The  extent  of  the  injury  is  to  be  calculated  with 
reference  to  the  value  of  the  shin  before  the  disas- 
ter. Hence  the  application  of  the  principle  of  de- 
ducting one  third  from  the  estimated  expense  of 
full  repairs,  for  the  purpose  of  ascertaining  whether 
she  is  injured  to  a  moiety  of  her  value.  Ib. 

It  is  a  well-settled  rule  of  American  insurance 
law,  that  if  a  vessel  is  damaged  by  any  of  the  per- 
ils insured  against,  so  that  the  necessary  repairs  to 
restore  her  to  her  former  state  and  render  her  sea- 
worthy will  exceed  three  fourths  of  her  value  be- 
fore the  disaster,  the  owner  is  not  bound  to  repair, 
but  may  abandon  as  for  total  loss.  This  is  usually 
called  an  injury  to  more  than  half  her  value,  be- 
cause one  third  of  the  expense  of  repair  is  deduct- 
ed, new  for  old.  Dickens  v.  American  Ins.  Co.,  3 
Wend.,  658 ;  affirming,  S.  C.  4  Cow.,  222. 

A  report  by  the  surveyor  of  a  port  into  which  a 
vessel  has  put  in  distress,  that  the  repairs  of  a  ves- 
sel would  cost  $20,000,  when  the  vessel  itself  was 
only  valued  at  $10,000,  and  proof  that  upon  such  re- 
port and  the  request  of  the  master,  the  vessel  was 
sold  by  order  of  a  court  of  vice-admiralty,  is 
sufficient  evidence  of  a  technical  total  loss,  es- 
pecially where  the  underwriters  put  their  refusal 
to  pay  upon  the  other  grounds.  Catlett  v.  Pacific 
Ins.  Co..  1  Wend.,  561. 

And,  where  the  voyage  is  broken  up  before  the 
arrival  of  the  vessel  at  the  port  of  destination,  and 
the  cargo  is  abandoned  by  the  assured,  and  the  mas- 
ter delivers  it  to  the  supercargo,  such  delivery  con- 
stitutes the  supercargo  the  agent  of  the  master,  and 
the  subsequent  acts  of  the  supercargo  are  to  be 
considered  as  acts  of  the  master,  wno,  after  the 
abandonment,  is  the  agent  of  the  underwriters.  Ib. 

When  both  parties  belong  to  the  same  govern- 
ment, the  act  of  the  government  is  as  much  the  act 
of  one  party  as  of  the  other,  and  each  ought  to  be 
equally  estopped  from  taking  advantage  of  it,  to 
the  prejudice  of  the  other.  SI'Bride  v.  The  Marine 
Ins.  Co.,  5J.  R.,  299. 

In  a  case  arising  out  of  the  same  embargo,  the 
doctrine  of  the  f  oregoing  case  was  confirmed  by  the 
Supreme  Court,  and  also  by  the  Court  of  Errors. 
Ogden  v.  New  York  Fire  Ins.  Co.,  10  J.  R.,  177;  12 
Ib..  25 ;  Waldens  v.  The  Phcenix  Ins.  Co.,  5  J.  R.,  309. 

The  provision  in  a  policy  of  insurance  that  the 
risk  is  against  total  loss  only,  means  an  absolute, 
not  a  mere  technical  total  loss,  whether  the  policy 
be  a  wagering  policy  or  not.  Buchanan  v.  The 
Ocean  Ins.  Co.,  6  Cow.,  318. 

The  general  principle  in  cases  on  such  exceptions 
and  warranties,  is,  that  the  insurer  is  liable  as  for 
total  loss,  when  the  subject  matter  is  destroyed,  or 
when  the  voyage  is  defeated  and  lost.  Nelson  v. 
Columbian  fns.  Co.,  3  Cai.  R.,  10H. 

Where  there  was  a  valued  policy  on  specific  arti- 
cles, part  only  of  which  being  condemned,  the  mas- 
ter, to  prevent  an  appeal  with  which  he  was  threat- 
ened by  the  captors,  agreed  to  give  them  S-r>.000 ;  to 
pay  which  it  became  necessary  to  sell,  of  the  mer- 
chandise insured,  not  only  more  than  a  moiety  in 
quantity ,  but  also  in  value.  It  was  objected,  that 
if  the  other  cargo  on  board,  which  was  insured,  be 
taken  into  calculation,  the  part  sold  will  fall  short 
of  a  moiety,  and  the  loss  bo  turned  into  a  partial 
one;  but  it  was  held,  this  being  an  insurance  on 
particular  articles,  the  residue  of  the  cargo  was  not 
to  be  brought  in  the  computation.  Vandenheuvel 
v.  United  Ins.  Co.,  1  J.  R.,  406. 

If  A,  having  one  barrel  of  sugar,  and  a  hundred 
hogsheads  of  the  same  article  in  one  vessel,  insure 
only  the  former,  which  is  taken  away  by  a  pirate, 
or  otherwise  lost,  he  may  recover  the  whole  insur- 
ance, though  the  property  remaining  may  be  fifty 
times  its  value.  Ib.  3  N.  Y.  Dig.,  p.  157,  et  seq. 

549 


Ill 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


iso.-, 


STAATS 

v. 
THE  EXECUTORS  OF  TEN  EYCK. 

Eviction — Covenant — Recoteiy — Mesne  Profits — 
Costs. 

Under  a  covenant  of  ownership,  seisin,  power  to 
sell,  and  for  peaceable  enjoyment,  if  the  vendee  by 
evicted,  he  can  only  recover  the  value  of  the  land 
at  the  time  of  the  purchase,  with  interest  for  so 
long-  a  time  as  he  pays  masne  profits,  and  the  costs 
of  the  ejectment  that  may  be  brought  against  him, 
but  not  those  of  the  action  for  mcsne  profits. 

Citations— Bro.  Abr.  tit.  Voucher,  pi.  69 ;  Ibid,  tit. 
Recover  in  Value,  pi.  59 ;  22  Vin.,  144,  146 ;  T.  C.,  pi. 

1,  2,  9,  Up.,  pi.  1,  2,  3;  1  Reeves  Eng.  L.,  448  ;    Glan- 
ville,  1.  3,  ch.  4 ;    Bracton,  384,  a.  I).;  Fendorum,  lib. 

2,  tit.  25;  1  H.  Bl.,  17 :  1  Ersk,  206 ;  2  Bl.  Rep.,  1,078,  1 
Kairaes  Eq.,  284,  303 ;  Dig.  lib.  21,  tit.  2,  1.  78 ;  Ibid.,  1. 
68,  sec.  3 ;  Ibid.,  1.  64,  sec.  1 :  Dig.  lib.,  19,  tit.  1,  45, 
sec.  1 ;  Cod.,  lib.  8,  tit.  45, 1.  q.;  2  Atk.,  38 ;   Col.  Dig., 
478,  479 ;  Year  Book.  6  Edw.  II.,  pt.  1, 187. 

ON  the  7th  of  January,  1798,  the  testator, 
Barent  Ten  Eyck,  by  indenture  of  release, 
in  consideration  of  £700,  granted,  bargained, 
and  sold  to  the  plaintiff,  and  one  Dudley 
Walsh,  in  fee,  two  lots  of  ground  in  the  city 
or  Albany,  covenanting,  ' '  That  he,  the  grant- 
or, was  the  true  and  lawful  owner ;  that  he 
was  lawfully  and  rightfully  seized,  in  his  own 
right,  of  a  good  and  indefeasible  estate  of  in- 
heritance in  the  premises  ;  that  he  had  full 
power  to  sell  in  fee-simple,  and  that  the  grant- 
ees should  forever  peaceably  hold  and  enjoy 
the  premises  without  the  interruption  or  evic- 
tion of  any  person  whatever,  lawfully  claim- 
ing the  same."  In  the  month  of  May  follow- 
ing, Walsh,  for  a  valuable  consideration,  con- 
veyed his  moiety  of  these  lots  to  Staats,  who, 
on  the  30th  of  October,  1802,  after  due  pos- 
session, by  lease  and  release,  granted  one  of 
them  to  Margaret  Chim  in  fee,  and  covenanted 
to  warrant  and  defend  her  in  the  peaceable 
possession  thereof.  In  August,  1803,  an  eject- 
ment was  brought  against  Margaret  Chim,  in 
which  a  judgment  was  obtained  for  a  moiety 
of  the  lot  sold  to  her,  execution  sued  out,  and 
this  followed  by  a  recovery  in  an  action  for 
the  mesne  profits.  The  value  of  the  lot,  from 
the  moiety  of  which  Margaret  Chim  was  thus 
evicted,  was,  at  the  time  of  the  sale  by  Ten 
Eyck,  £300,  and  that  was  the  consideration 
paid  for  it.  Margaret  Chim,  being  thus  evict- 


ed, brought  her  action  against  the  plaintiff, 
and  recovered  for  the  moiety  she  had  lost. 

Upon  these  facts,  which  were  submitted 
without  argument,  the  following  questions 
were  raised  for  the  determination  of  the  court. 
1st.  Whether  the  plaintiff  was  entitled,  under 
the  covenants  in  Ten  Eyck's  release,  to  re- 
cover any  more  than  a  moiety  of  the  consid- 
eration *money  paid  for  the  lot  from  [*112 
which  Margaret  Chim  was  evicted.  2d. 
Whether  the  interest  of  that  consideration, 
and  the  increased  value  of  the  premises  from 
the  date  of  the  deed  to  Margaret  Chim,  ougl^ 
to  be  added.  3d.  AVhether  the  plaintiff  was 
entitled  to  any  retribution  for  the  costs  and 
damages  he  had  sustained  by  the  eviction  and 
recoveries  before  mentioned. 

KENT,  Ch.  J.  This  case  resolves  itself  into 
these  two  points  for  inquiry  :  1st.  Whether, 
upon  the  covenants,  the  plaintiff  be  entitled 
to  recover  the  value  of  the  moiety  of  one  lot 
at  the  time  of  eviction,  or  only  at  the  time  of 
the  purchase,  and  to  be  ascertained  by  the  con- 
sideration given  ?  2.  If  the  latter  be  the  rule 
of  damages,  then,  whether  the  plaintiff  be 
also  entitled  to  recover  interest  upon  the  pur- 
chase money  and  the  costs  of  the  eviction  ? 

1.  There  are  two  covenants  contained  in  the 
deed  ;  the  one,  that  the  testator  was  seized  in 
fee,  and  had  good  right  to  convey  ;  the  other, 
that  the  grantee  should  hold  the  land  free 
from  any  lawful  disturbance  or  eviction.  The 
present  case  does  not  state  distinctly  whether 
the  eviction  was  founded  upon  an  absolute 
title  to  a  moiety  of  one  lot,  or  upon  some  tem- 
porary incumbrance.  But  I  conclude  from 
the  manner  of  stating  the  questions,  and  so 
I  shall  assume  the  fact  to  be,  that  the  testator 
was  not  seized  of  the  moiety  so  recovered 
when  he  made  the  conveyance,  and  had  no 
right  to  convey  it.  The  last  covenant  cannot, 
then,  in  this  case,  have  any  greater  operation 
than  the  first,  and  I  shall  consider  the  ques- 
tion as  if  it  depended  upon  the  first  covenant 
merely. 

At  common  law,  upon  a  writ  of  warrantia 
chartce,  the  demandant  recovered  in  compensa- 
tion only  the  value  for  the  land  at  the  time  of 
the  warranty  made,  and  although  the  land  had 
become  of  increased  value  afterwards,  by  the 
discovery  of  a  mine,  or  by  buildings,  or  other- 


NOTE.— Covenants  for  title— Ejectment  of  grantee- 
Measure  of  damages  in  action  against  grantor. 

The  above  case  of  Staats  y.  Ten  Eyck  is  the  lead- 
ing case  in  New  York  on  this  subject,  and  has  been 
followed  in  the  later  cases.  See  citations  at  the  end 
of  the  case. 

The  case  does  not  explicitly  decide  the  right  of  the 
grantee  to  recover  for  improvements.  Later  de- 
cisions of  New  York  courts,  however,  are  against 
such  right.  Pitcher  v.  Livingston,  4  Johns.,  1 ;  Ben- 
net  v.  Jenkins,  13  Johns.,  50;  Kinney  v.  Watts,  14 
Wend.,  38. 

This  doctrine  has  been  questioned,  however.  See 
Sedgwick  on  the  Measure  of  Damages,  p.  164 ;  Hulse 
v.  White,  1  N.  J.  L.  (Coxe),  173. 

In  general  the  measure  of  damages  for  breach  of 
covenants  of  seisin  and  right  to  convey  is  the  con- 
sideration paid  and  interest.  Smith  v.  Strong,  14 
Pick.,  128;  Nutting  v.  Herbert,  &5  N.  H.,  130 ;  Blake 
Burnham,  29  Vt.,  437. 

When  the  grantee  has  had  possession  and  is  not 
liable  for  mexne  profits,  interest  will  not  be  allowed. 
Flint  v.  Steadman,  36  Vt.,  210. 

Interest  will  not  be  allowed  for  more  than  six  years 
or  for  the  time  for  which  mesne  profits  are  recovera- 
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ble.  Rich  v.  Johnson,  1  Chand.  (Wis.),  19 ;  (see  Noo- 
nan  v.  Isley,  21  Wis.)  138;  Caulkins  v.  Harris,  9 
Johns.,  324 ;  Bennet  v.  Jenkins,  13  Johns.,  50. 

On  breach  of  the  covenants  as  to  part  of  the  land 
conveyed,  damages  are  recoverable  pro  tanto.  Cor- 
nell v.  Jackson,  3  Cush.,  506 ;  Partridge  v.  Hatch,  18 
N.  H..  494;  Hubbardv.  Norton,  10  Conn.,  422;  Mor- 


Hun,424. 

The  above  rules  do  not  apply  to  executory  con- 
tracts where  the  vendor  has  sold  lands  to  which  he 
has  not  a  perfect  title  and  he  undertakes  to  perfect 
it.  Taylor  v.  Barnes,  69  N.  Y.,  430. 

See  further  upon  the  general  subject,  Sterling  v. 
Peet,  14  Conn.,  245 ;  Baxter  v.  Bradbury,  20  Me.,  260 ; 
Nichols  v.  Walter,  8  Mass.,  243;  Bjrnes  v.  Rich, 
5  Gray,  518;  Parker  v.  Brown,  15  N.  H..  176;  Ken- 
nison  v.  Taylor,  18  N.  H.,  220;  Sedgwick  on  the 
Measure  of  Damages,  p.  158;  3  Washburne,  Real 
Prop.,  4th  ed.,  492. 

So  long  as  vendee  retains  possession,  he  can  only 
obtain  nominal  damages.  Hacker  v.  Blake,  17  Ind., 
97 ;  4  Kent,  Com.,  476. 

CAINES'  REPS.,  3. 


1805 


STAATS  v.  THE  EXECUTORS  OF  TEN  EYCK. 


113 


wise,  yet  the  warrantor  was  not  to  render  in 
value  according  to  the  then  state  of  things, 
but  as  the  land  was  when  the  warranty  was 
made.  (Bro.  Abr.,  tit.  Voucher,  pi.  69;  Ibid., 
tit.  Recouver  in  Value,  pi.  59  ;  22  Vin.,  144- 
146;  Tb.,  pi.  1,  2,  9;  Up.,  pi.  1,  2,  3;  1 
Reeves'  Eng.  Law,  448.)  This  recompense  in 
value,  on  escambium,  as  it  was  anciently 
termed,  consisted  of  lands  of  the  warrantor, 
-or  which  his  heir  inherited  from  him,  of  equal 
value  with  the  laud  from  which  the  feoffee 
was  evicted.  (Glanville,  1.  3,  ch.  4  ;  Bracton, 
384,  a  b.)  That  this  was  the  ancient  and  uniform 
rule  of  the  English  law,  is  a  point,  as  I  appre- 
1 13*]  hend,  not  to  be  questioned  ;  *yet,  in 
the  early  ages  of  the  feudal  law  on  the  conti- 
nent, as  it  appears.  Feudorvm  (lib.  2,  tit.  25), 
the  lord  was  bound  to  recompense  his  vassal  on 
eviction,  with  other  lands  equal  to  the  value  of 
the  feud  at  the  time  of  eviction  ;  "feudum 
restituat  ejusdem  cestimalionis  quod  erat  tempore 
rei  judicatcR."  But  there  is  no  evidence  that 
this  rule  ever  prevailed  in  England  ;  nor  do  I 
find,  in  any  case,  that  the  law  has  been  altered 
since  the  introduction  of  personal  covenants, 
to  the  disuse  of  the  ancient  warranty.  These 
•covenants  have  been  deemed  preferable, 
because  they  secure  a  more  easy,  certain,  and 
-effectual  recovery.  But  the  change  in  the 
remedy  did  not  affect  the  established  measure 
of  compensation,  nor  are  we  at  liberty  now  to 
.substitute  a  new  rule  of  damages  from  mere 
speculative  reasoning,  and  that,  too,  of  doubt- 
ful solidity.  In  warranties  upon  the  sale  of 
chattels  the  law  is  the  same  as  upon  the  sale  of 
lands,  and  the  buyer  recovers  back  only  the 
original  price.  (1  H.  Black.,  17.)  This  is  also 
the  rule  in  Scotland  as  to  chattels.  (1  Ersk., 
206.)  Our  law  preserves,  in  all  its  branches, 
symmetry  and  harmony  upon  this  subject.  In 
the  modern  case  of  Plureau  v.  Thornkill  (2 
Black.  Rep.,  1078),  the  Court  of  King's  Bench 
laid  down  this  doctrine,  that  upon  a  contract 
for  a  purchase  of  land,  if  the  title  prove  bad, 
-and  the  vendor  is  without  fraud  incapable  of 
making  a  good  one,  the  purchaser  is  not  enti- 
tled to  damages  for  the  fancied  goodness  of 
his  bargain.  The  return  of  the  deposit  money, 
with  interest  and  costs,  was  all  that  was  to  be 
•expected. 

Upon  the  sale  of  lands  the  purchaser  usually 
•examines  the  titles  for  himself,  and  in  case  of 
good  faith  between  the  parties  (and  of  such 
•cases  only  I  now  speak),  the  seller  discloses  his 
proofs  and  knowledge  of  the  title.  The  want 
-of  title  is,  therefore,  usually  a  case  of  mutual 
•error,  and  it  would  be  ruinous  and  oppressive 
to  make  the  seller  respond  for  any  accidental 
or  extraordinary  rise  in  the  value  of  the  land, 
Still  more  burdensome  would  the  rule  seem  to 
be  if  that  rise  was  owing  to  the  taste,  fortune, 
•or  luxury  of  the  purchaser.  No  man  could 
venture  to  sell  an  acre  of  ground  to  a  wealthy 
purchaser,  without  the  hazard  of  absolute 
ruin.  The  hardship  of  this  doctrine  has  been 
ably  exposed  by  Lord  Kaimes  in  his  examina- 
tion of  a  decision  in  the  Scotch  law,  that  the 
vendor  was  bound  to  pay  according  to  the  in- 
creased value  of  the  laud.  (1  Kaimes'  Eq.,  284 
-303;  1  Ersk.,  206.) 

If  the  question  was  now  res  Integra,  and  we 
are  in  search  of  a  lit  rule  for  the  occasion,  I 
know  of  none  less  exceptionable  than  the  one 
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already  established.  By  the  civil  law  the  seller 
was  *bound  to  restore  the  value  of  the  [*1 14 
subject  at  the  time  of  eviction,  but  if  the 
thing  had  been  from  any  cause  sunk  below  its 
original  price,  the  seller  was  entitled  to  avail 
himself  of  this  and  pay  no  more  than  the 
thing  was  then  worth  ;  for  the  Roman  law, 
with  its  usual  and  admirable  equity,  made  the 
rule  equal  and  impartial  in  its  operation.  It 
did  not  force  the  seller  to  bear  the  risk  of  the 
rise  of  the  commodity  without  also  taking  his 
chance  of  its  fall.  (Dig.  lib.,  21,  tit,  2,  1.  78  ; 
Ibid.,  1.  66,  sec.  3  ;  Ibid.,  1.  64,  sec.  1.)  So  far 
the  rule  in  that  law  appeared  at  least  clear  and 
consistent,  but  with  respect  to  beneficial  im- 
provements made  by  the  purchaser,  the  deci- 
sions in  the  Code  and  Pandects  are  jarring  and 
inconsistent  with  each  other,  and  betray  evi- 
dent perplexity  on  this  difficult  question.  (Dig. 
lib.,  19,  tit.  1,  45,  sec.  1  ;  Cod.,  lib.  8,  tit,  45,1 
q.,  and  Perezius  thereon.)  The  more  just 
opinion  seems  to  be,  that  the  claimant  himself, 
and  not  the  seller,  ought  to  pay  for  them,  for 
nemo  debet  locupletari  aliena  jactura,  and  this 
rule  has,  according  to  Lord  Hardwicke,  been 
several  times  adopted  and  applied  by  the  Eng- 
lish Court  of  Chancery.  (East  India  Co.  v. 
Vincent,  2  Atk.,  38.)  While  on  this  question,  I 
hope  it  may  not  be  deemed  altogether  imperti- 
nent to  observe,  that  in  the  late  digest  of  the 
Hindu  law,  compiled  under  the  auspices  of  Sir 
William  Jones,  the  question  before  us  is  stated 
and  solved  with  a  precision  at  least  equal  to 
that  in  the  Roman  code,  and  it  is  in  exact  con- 
formity with  the  English  law.  On  a  sale  de- 
clared Void  by  the  judge  for  want  of  owner- 
ship the  seller  is  to  pay  the  price  to  the  buyer, 
and  what  price  ?  asks  the  Hindu  commentator. 
Is  it  the  price  actually  received,  or  the  present 
value  of  the  thing  ?  The  answer  is,  the  price 
for  which  itowas  sold  ;  the  price  agreed  on  at 
the  time  of  the  sale,  and  received  by  the  seller, 
and  this  price  shall  be  recovered,  although  the 
value  may  have  been  diminished.  (1  Cole- 
brook's  Digest,  478,  479.)  Before  I  conclude 
this  head,  I  ought  to  observe  that  in  the 
present  case  it  does  not  appear  that  any  bene- 
ficial improvements  have  been  made  upon  the 
premises  since  the  purchase  by  the  plaintiff, 
and  although  some  of  my  observations  have 
been  more  general  than  the  precise  facts  in  the 
case  required,  yet  the  opinion  of  the  court  is 
not  intended  to  be  given,  or  to  reach  beyond 
the  case  before  us. 

2.  The  next  point  arising  in  this  case  is, 
whether  the  plaintiff  is  entitled  to  recover  in- 
terest upon  the  purchase  money,  and  the  costs 
of  eviction  ?  It  is  evident  that  originally  the 
vendee  recovered  only  what  was  deemed 
equivalent  to  the  purchase  money  without 
*interest ;  for.  he  recovered  other  [*115 
lands  equal  only  in  value  to  the  lands  sold 
at  the  time  of  the  sale  The  rule  would  have 
been  the  same  at  this  day,  had  not  the  ac- 
tion for  mcsne  profits  been  introduced,  which 
takes  away  from  the  purchaser  the  intermedi- 
ate profits  of  the  land.  As  long  as  he  was 
permitted  to  reap  the  rents  and  profits,  they 
formed  a  just  compensation  for  the  use  of  this 
money.  Whether  the  action  for  mesne  profits 
has  not  been  carried  too  far  in  our  law,  by  ex- 
tending it  to  all  cases,  instead  of  confining  it  to 
a  mala,  fide  possession,  it  is  now  too  late  to 
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inquire.  I  should  have  strong  doubts  at  least, 
upon  the  present  rule,  if  the  question  was 
new,  but  considering  it  as  the  established  rule, 
that  the  action  for  mesne  profits  lies  generally, 
I  am  of  opinion  that  the  seller  is  as  generally 
bound  to  answer  for  the  interest  of  the  pur- 
chase money,  and  that  the  interest  ought  to  be 
commensurate,  in  point  of  time,  with  the  legal 
claim  to  the  mesne  profits.  This  right  to  inter- 
est rests  on  very  plain  principles.  The  vendor 
has  the  use  of  the  purchase  money,  and  the 
vendee  loses  the  equivalent  by  the  loss  of  the 
mesne  profits.  The  interest  ought  to  commence 
from  the  time  of  the  loss  of  the  mesne  profits. 
That  time  is  not  specifically  stated  in  the 
present  case,  and  the  presumption  is  that  they 
were  recovered  from  the  date  of  the  plaintiff's 
purchase,  and  from  that  time,  I  think,  the  in- 
terest ought  to  be  calculated  on  the  considera- 
tion sum. 

As  to  the  costs  of  suit  attending  the  eviction 
stated  in  the  case,  it  is  very  clear  that  the  de- 
fendants are  responsible  under  the  covenant, 
for  the  testator  was  bound  to  defend  and  pro- 
tect the  plaintiff  and  his  assigns  in  the  title  he 
had  conveyed.  At  common  law,  he  might  have 
been  vouched  to  come  in,  and  been  substituted 
as  a  real  defendant  in  the  suit.  But  the  de- 
fendants are  not  answerable  for  the  costs  of 
the  suit  for  mesne  profits,  as  there  the  testator 
was  not  bound  to  defend. 

My  opinion  accordingly  is,  that  the  plaintiff 
in  the  present  case  is  entitled  to  recover  the 
consideration  paid  for  the  moiety  of  the  lot 
evicted,  together  with  interest  thereon  from 
the  date  of  the  purchase,  and  the  costs  of  suit 
in  ejectment  for  the  recovery  of  the  same. 

LIVINGSTON,  «7.  To  find  a  proper  rule  of 
damage  in  a  case  like  this  is  a  work  of  some 
difficulty ;  no  one  will  be  entirely  free  from 
objection,  or  not  at  times  work  injustice.  To 
refund  the  consideration,  even  with  interest, 
may  be  a  very  inadequate  compensation,  when 
the  property  is  greatly  enhanced  in  value,  and 
116*]  when  the  same  money  *might  have 
been  laid  out  to  equal  advantage  elsewhere. 
Yet  to  make  this  increased  value  the  criterion 
where  there  has  been  no  fraud,  may  also  be 
attended  with  injustice,  if  not  ruin.  A 
piece  of  land  is  bought  solely  for  the  purposes 
of  agriculture ;  by  some  unforeseen  turn  of 
fortune,  it  becomes  the  site  of  a  populous  city, 
after  which  an  eviction  takes  place.  Every- 
one must  perceive  the  injustice  of  calling  on 
a  borut,  Jide  vendor  to  refund  its  present  value, 
and  that  few  fortunes  could  bear  the  demand. 
Who,  for  the  sake  of  one  hundred  pounds, 
would  assume  the  hazard  of  repaying  as 
many  thousands,  to  which  value  the  property 
might  rise,  by  causes  not  foreseen  by  either 
party,  and  which  increase  in  worth  would 
confer  no  right  on  the  grantor  to  demand  a  fur- 
ther sum  of  the  grantee.  The  safest  general  rule 
on  all  actions  on  contract,  is  to  limit  the  recov- 
ery as  much  as  possible  to  an  indemnity  for 
the  actual  injury  sustained,  without  regard  to 
the  profits,  which  the  plaintiff  has  failed  to 
make  unless  it  shall  clearly  appear,  from  the 
agreement,  that  the  acquisition  of  certain  prof- 
its depended  on  the  defendant's  punctual  per- 
formance, and  that  he  had  assumed  to  make 
good  such  a  loss  also.  To  prevent  an  immod- 
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erate  assessment  of  damages,  when  no  fraud 
has  been  practised,  Justinian  directed  that  the 
thing,  which  was  the  object  of  contract,  should 
never  be  valued  at  more  than  double  its  cost. 
This  rule  a  writer  on  civil  law  applies  to  a 
case  like  the  one  before  us ;  that  is,  to  the 
purchase  of  land  which  had  become  of  four 
times  its  original  value  when  an  eviction  took 
place ;  but,  according  to  this  rule,  the  party 
could  not  recover  more  than  twice  the  sum  he 
had  paid.  This  law  is  considered  by  Pothier 
as  arbitrary,  so  far  as  it  confines  the  reduc- 
tion of  the  damages  to  precisely  double  the 
value  of  the  thing,  and  is  not  binding  in 
France ;  but  its  principle,  which  does  not 
allow  an  innocent  party  to  be  rendered  liable 
beyond  the  sum,  on  which  he  may  reasonably 
have  calculated,  being  founded  in  natural 
law  and  equity,  ought  in  his  opinion  to  be  fol- 
lowed, and  care  taken  that  damages  in  the 
cases  be  not  excessive.  Rather  than  adhere  to 
the  rule  of  Justinian,  or  leave  the  matter  to- 
the  opinion  of  a  jury,  as  to  which  may,  or 
may  not  be  excessive,  some  more  certain 
standard  should  be  fixed  on.  However  inad- 
equate a  return  of  the  purchase  money  must  be 
in  many  cases,  it  is  the  safest  measure  that  can 
be  followed  as  a  general  rule.  That  is  all  that 
one  party  has  received,  and  all  the  actual 
injury  occasioned  by  the  other.  I  speak  now 
of  a  *case,  and  such  is  the  present,  [*117 
where  the  grantee  has  not  improved  the  prop- 
erty by  buildings  or  otherwise,  but  where  the 
laud  has  risen  in  value  from  extensive  causes. 
What  may  be  a  proper  course,  when  dwelling- 
houses  or  other  buildings  and  improvements 
have  been  erected,  we  are  not  now  determin- 
ing. Why  should  a  purchaser  of  land  recover 
more  than  he  has  paid,  any  more  than  the 
vendee  of  a  house  or  a  ship  ?  If  these  articles 
rise  in  value,  the  vendors  would  hardly,  if 
^here  be  no  fraud,  be  liable  to  damages  beyond 
the  prices  they  had  received  with  interest  and 
costs,  unless  the  plaintiffs  could  show  some 
further  actual  injury  which  they  had  sus- 
tained in  consequence  of  the  bargain.  The 
English  books  afford  but  little  light  on  this 
point,  although  it  is  understood  to  be  the  rule 
in  Great  Britain  to  give  only  the  consideration 
of  the  deed.  The  only  thing  to  be  found 
anyways  relating  to  the  subject,  is  in  the 
Year  Brooks  in  Hilary  Term  (6  Edw.  II. ,  part 
1,  187).  It  is  there  said,  that  in  a  writ  of 
dower  after  the  land  has  been  improved  bv 
the  feoffee,  they  shall  be  extended  or  set-off 
to  the  widow,  according  to  the  value  at  the 
time  of  alienation,  and  the  reason  assigned  by 
Hargrave  in  his  notes  on  Coke  on  Littleton, 
which  is  not  however,  found  in  the  Year 
Books,  is,  "that  the  heir  not  being  bound  to 
warrant,  except  according  to  the  value  of  the 
land  at  the  time  of  the  feoffment,  it  is  unreas- 
onable the  widow  should  recover  more  of  the 
feoffee  than  he  could,  in  case  of  eviction  of 
the  feoff  or."  In  Connecticut,  on  the  contrary, 
damages  are  ascertained  by  the  value  at  the 
time  of  eviction,  because  of  land's  increasing 
worth,  which  is  the  very  reason,  perhaps,  it 
should  be  otherwise.  And  although  the  En- 
glish practice  be  adverted  to  by  the  court  in 
giving  its  opinion,  it  is  supposed  to  be 
founded  on  the  permanent  value  of  their  lands; 
but  when  we  recollect  that  this  has  been  the 
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rule  in  Great  Britain,  at  least  from  the  com- 
mencement of  the  fourteenth  century,  since 
which  time  lands  have  greatly  advanced  in 
price,  we  must  attribute  its  origin  to  some 
other  cause  ;  probably,  to  its  intrinsic  value 
and  merit.  Even  in  Connecticut,  the  rule  ap- 
plies only  to  actions  on  covenant  of  warranty, 
and  probably  not  to  those  on  covenant  of 
seisin,  because,  in  the  latter  case,  it  is  sup- 
posed the  party  may  immediately  acquaint 
himself  with  the  strength  of  his  title,  and 
bring  his  action  as  soon  as  he  discovers  it  is 
defective.  This  reason  is  not  very  satisfactory, 
for  with  all  his  diligence  a  long  time  may 
elapse  before  his  title  is  called  in  question,  or 
doubts  or  suspicions  raised  about  its  validity. 
118*]  *  Without  saying,  then,  what  ought 
to  be  the  rule,  where  the  estate  has  been  im- 
proved after  purchase,  my  opinion  is,  that 
where  there  has  been  no  fraud,  and  none  is 
alleged  here,  the  party  evicted  can  recover 
only  the  sum  paid,  with  interest  from  the  time 
of  payment,  where,  as  is  also  the  case  here, 
the  purchaser  derived  no  benefit  from  the 
property,  owing  to  a  defective  title.  The 
plaintiff  must,  also,  be  re-imbursed  the  costs 
sustained  by  the  action  of  ejectment.  It  was 
his  duty  to  defend  the  property,  and  the  costs 
to  which  he  has  been  exposed  being  an  actual, 
not  an  imaginary  loss,  arising  from  the  defend- 
ant's want  of  title,  he  ought  to  be  made  whole. 
In  costs  are  included  reasonable  fees  of  coun- 
sel, as  well  as  those  which  are  taxable.  If  a 
grantee  be  desirous  of  receiving  the  value  of 
land  at  the  time  of  eviction,1  he  may,  by  apt 
covenants  in  the  deed,  if  a  grantor  will  con- 
sent, secure  such  benefit  to  himself.'2 
The  other  judges  concurred. 

Judgment  for  the  plaintiff. 

Cited  in— 1  Johns.,  379  ;  2  Johns.,  43;  4  Johns.,  6; 
9  Johns.,  324 ;  13  Johns.,  51 ;  5  Cow.,  196 ;  7  Cow..  41, 
695;  1  Wend.,  554:  2  Wend.,  405;  10  Wend.,  149;  26 
Wend.,  456;  4  Denio,  550;  10  Paige,  162;  11  Paige, 
226  ;  24  N.  Y.,  110  ;  40  N.  Y.,  64  ;  6  Barb.,  649 :  24 
Barb.,  104 ;  29  How.  Pr.,  31 ;  2  Leg.  Obs.,  207 ;  3  T.  & 
C.,  328 ;  1  Sheld.,  78 ;  2  Wood.  &  M.,  146 ;  21  Wis., 
145;  52  Wis.,  694;  58Ind.,  397. 


JACKSON,  ex  dem.  C.  AND  J.  VOUGHT, 

WOOD. 

Land  Patent — Boundary. 

Braine's   patent   is   bounded  by  the  line  of  the 
manor  of  Rensselaer. 

rPHE  only  question  in  this  cause  was  respect- 
-L   ing  the  locality  of  Braiue's  patent,  granted 


in  the  year  1752.  If  it  extended  to  the  line  of 
the  manor  of  Rensselaer,  the  plaintiff  would 
be  entitled  to  recover  ;  if  there  should  be  a 
gore  between  Braine's  patent  and  the  manor 
line,  then  the  premises  would  be  covered  by 
that  under  which  the  defendant  claimed. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court: 

We  think  Braine's  patent  is  bounded  on  the 
manor  line.  This  grant  is  not  designated  with 
reference  to  any  adjoining  patent.  The  only 
expressions  which  give  it  locality,  are  those 
which  describe  it  as  part  of  Butler's  Indian 
purchase  in  1733,  that  it  had  been  formerly 
surveyed  by  Edward  Collins  for  Richard 
Riggs,  and  that  it  began  at  the  southwest  cor- 
ner of  a  tract  of  land  near  the  township  of 
Schenectady,  formerly  surveyed  by  James 
Delancy  and  others.  It  appears  that  Collins' 
survey  is  lost,  and  all  that  we  know  of  localfty 
of  Riggs's  tract  is,  that  it  contained  2,000  acre's 
lying  in  Albany  County  near  or  upon  the  Nor- 
man's Kill  and  within  Butler's  purchase.  It 
also  appears  that  the  survey  for  Delancey  and 
others,  referred  to  in  Braine's  patent,  is  lost, 
and  we  are,  therefore,  obliged  to  resort  back 
to  the  cotemporary  acts  of  the  parties  to  deter- 
mine at  this  day  the  true  location  of  Braine's 
patent.  For  *when  a  grant  does  not  [*11O 
contain  within  itself  the  requisite  evidence  of 
its  location,  the  next  best  evidence  of  the  in- 
tention of  the  parties  is  those  concurrent  acts 
in  pais,  by  which  the  bonds  were  reduced  to 
certainty,  and  possession  given.  We  have  the 
testimony  of  two  witnesses,  who  were  present 
and  took  a  part  in  the  survey  of  the  patent, 
which  was  made  by  the  Surveyor-General,  the 
year  before  the  patent  bears  date,  under  a 
warrant  issued  at  the  instance  of  Braine. 
These  witnesses  refer  back  to  a  survey  corre- 
sponding, in  point  of  time,  with  the  one  or- 
derd,  «and  they  state  that  Braine  and  the  Sur- 
veyor-General were  present.  From  the  testi- 
mony of  one  of  these  witnesses,  who  was  a 
chain-bearer,  it  appears  that  the  patent  was 
located  on  the  manor  line,  as  to  the  southern 
boundary.  The  beginning  in  the  grant  is  de- 
scribed to  be  at  the  southern  corner  of  the  tract 
surveyed  to  James  Delancey  and  others,  which 
tract,  from  the  evidence  in  the  case,  appears 
to  have  been  on  the  manor  line.  The  petition 
of  Mr.  Duane,  in  the  year  1764  (from  which 
it  was  allowed  on  the  argument  that  the  de- 
fendant derives  his  title),  admits  the  manor 
line  as  to  the  western  boundary  of  Braine's 
patent.  This  shows  his  understanding  at  that 


1. — The  damages  under  the  covenants  of  seisin  and 
for  quiet  enjoyment  are  settled  to  be  limited  by 
the  consideration  money  paid,  the  interest  upon  it, 
costs  of  eviction,  and  those  of  the  suit  brought : 
for  improvements  made,  and  the  inerensed  vulue 
of  the  property,  a  recovery  cannot  be  had.  Pitcher 
v.  Livingston,  4  Johns.  Rep.,  1;  Marston  v.  Hobbs, 
2  Mass.  Hep.,  433.  Where  the  plaintiff  has  not  been 
evicted,  but  has  continued  in  possession  and  re- 
ceived mexne  profits  to  the  day  of  action  brought, 
interest  for  only  six  yours  will  be  allowed.  Caulkin 
et  al.  v.  Harris,  9  Johns.  Rep.,  325.  Under  the  cov- 
enant of  "free  from  incumbranees,"  an  antecedent 
mortgage  is  a  breach,  and  the  plaintiff  will  be  en- 
titled to  recover  his  consideration  money,  interest, 
costs  of  defending  himself  in  the  suit  by  the  mort- 
gagee, and  those  of  the  action  on  the  covenant. 
Waldo  v.  Long,  7  Johns.  Rep.,  173.  If  there  has 
not  been  any  eviction,  the  damages  will  be  only 
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nominal ;  but  if  the  mortgage  has  l>een  extin- 
guished by  the  plaintiff,  the  sum  disbursed  for  that 
purpose,  interest,  and  costs  will  IK-  the  measure. 
Preseott  v.  Trueman,  4  Mass.  Rep.,  627.  It  seems  to 
be  admitted  in  the  case  last  eited,  that  should  a 
plaintiff,  under  the  circumstances  detailed  in  it,  be 
allowed  to  recover  his  consideration  money,  he 
would  be  entitled  to  hold  the  land  also ;  but  may  it. 
not  be  supposed  that  in  such  a  case,  equity  would 
deem  him  a  trustee  for  his  grantor,  and  oblige  him 
to  reconvey. 

2. — A  purchaser,  under  a  general  covenant  for 
quiet  enjoyment,  is  entitled  to  recover  back  the 
consideration  money  paid,  with  interest  for  six 
years :  the  price  agreed  upon  between  the  parties 
being  taken  as  the  true  value  of  the  land.  Moan  v. 
Johnson,  I  Hill.,  9!):  Kenney  v.  Watts.  14  Wend., 
41. 

The  buyer,  on  the  covenant  of  seisin,  recovers 
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time  respecting  location.  The  grant  to  him 
the  following  year,  erecting  his  township, 
recognizes  also  tin-  same  location,  and  may  be 
deemed  in  some  measure  expressive  of  the 
sense  of  government  on  the  subject.  It  is  of 
considerable  importance,  in  locating  Braine's 
patent,  to  ascertain  the  southwest  corner  of  the 
Schenectady  patent,  and  true  southern  bound- 
ary of  that  of  Corysbush.  The  Schenectady 
patent  purports  to  extend  462  chains  south  of 
the  Mohawk  River;  Corysbush  runs  on  the 
line  of  this  patent  to  the  southwest  corner 
thereof,  and  then  extends  on  the  same  course 
198  chains  farther,  at  which  place  begins 
Braine's  patent.  The  place  recognized  and 
possessed  as  the  southwest  corner  of  the  Sche- 
nectady patent,  is  more  than  462  chains  south 
of  the  Mohawk  River.  It  appears,  however, 
by  the  testimony  of  Cockburn,  that  at  the  ter- 
mination of  the  462  chains,  there  is  no  marked 
tree  or  monument,  but  that  the  tree  marked 
and  recognized  as  the  southwest  corner  is  far- 
ther south.  He  also  says,  that  at  the  termina- 
tion of  the  160  chains,  which  is  the  length 
given  of  the  Corysbush  line,  there  appear  to 
be  no  marked  trees,  but  that  about  a  quarter 
of  a  mile  further  south,  there  is  a  line  of 
marked  trees  across  the  south  end  of  Corys- 
bush patent.  If  the  southwest  corner  of  the 
Schenectady  patent  be  correctly  located  at  the 
12O*]  *place  now  recognized  as  such,  and 
not  controlled  by  the  length  of  chains  given  in 
the  grant,  and  the  line  of  marked  trees 
across  the  south  end  of  Corysbush  patent, 
as  mentioned  by  the  witnesses,  be  the  true 
line  (both  of  which,  from  the  testimony  in 
the  case,  we  are  inclined  to  think  ought  to  be 
considered  as  settled  according  to  the  present 
location),  then  giving  to  Braine's  patent  its 
length  of  chains,  it  will  extend  down  to  the 
manor  line,  and  no  gore  be  left.  But  if  the 
testimony  of  Peak,  the  chain-bearer,  is  to  be 
credited,  it  will,  we  think,  remove  every  doubt 
with  respect  to  the  location  of  Braine's 
patent.  The  survey  referred  to  by  him  must 
have  been  made  before  the  issuing  of  the  pat- 
ent, and  the  one  on  which  the  grant  was 
founded.  The  time  spoken  of  is  about  the 
date  of  the  patent,  and  the  internal  evidence 
arising  from  the  recitals  in  the  grant,  speaks 
a  language  not  to  be  contradicted.  The  peti- 
tion of  Braine,  the  warranty  of  survey,  and 
the  return  to  that  survey,  are  all  recited.  These 


were  acts  of  government,  and  must  be  con- 
sidered as  satisfactory  evidence  that  the  grant 
was  made  upon  actual  survey.  Peak  says  the 
survey  he  attended  began  at  a  beach  tree  on 
the  manor  line.  If  this  be  the  survey  upon 
which  the  patent  issued,  which  we  think  must 
have  been  the  case,  the  conclusion  is  irroi<ii- 
ble  that  Braine's  patent  is  bounded  on  the 
manor  line.  From  this  brief  review  of  the 
material  parts  of  the  case,  we  arc  satisfied  that 
Braine's  patent  was  located  in  the  year  1751, 
under  the  authority  of  government,  and  with 
the  consent  of  the  grantee,  upon  the  very  lines 
now  set  up  by  the  plaintiff ;  and  that  this  loca- 
tion received  the  subsequent  acquiescence  of 
government,  and  was  generally  known  and 
agreed  to  until  about  the  year  1766.  Under 
these  circumstances  we  are  of  opinion  that 
the  location  was  binding  upon  the  parties  to 
it,  and,  consequently,  that  the  plaintiff  is  en- 
titled to  judgment. 

LIVINGSTON,  J.,  gave  no  opinion,  having 
been  concerned. 

Judgment  for  tJic  plaintiff. 


RUAN  e.   PERRY. 

1.  TresjMss — Natal  Officer — Taking  Neutral 
Vessel  out  of  Course.  2.  Charging  Fraud — 
Evidence  of  General  Character — Question  for 
Jury. 

Trespass  will  not  lie  against  a  naval  officer,  for 
bringing1  to  and  taking  out  of  her  course,  a  neutral 
vessel,  if  it  be  done  in  pursuance  of  instructions 
from  the  Secretary  of  the  Navy,  although,  in  conse- 
quence of  being  so  taken  out  of  her  course,  she  be 
captured  by  another  nation,  and  condemned  as 
prize,  unless  there  appears  to  be  collusion  between 
the  captors  and  the  defendant. 

If  an  action  be  brought,  charging  the  defendant 
with  f raud  from  mere  circumstances,  evidence  of 
general  character  is  admissible. 

It  is  for  the  jury  to  determine  whether  circum- 
stances of  general  conduct  show  a  fraudulent  in- 
tent. 

THIS  was  an  action  of  trespass  brought 
against  the  defendant,  who  was  com- 
mander of  the  United  States  frigate  General 
Green,  for  seizing  and  taking  the  Danish 
schooner  William  and  Mary  and  her  cargo,  the 
property  of  the  plaintiff. 


back  the  consideration  money  and  interest,  and  no 
more.  The  interest  is'to  offset  the  claim  for  mesne 
profits,  to  •which  the  grantee  is  liable,  and  is  com- 
mensurate in  point  of  time  with  the  legal  claim  to 
mesne  profits.  The  grantor  has  no  concern  with 
the  subsequent  rise  and  fall  of  the  land  by  acci- 
dental circumstances,  or  with  the  beneficial  im- 
provements made  by  the  purchaser,  who  cannot  re- 
cover any  damages  either  for  the  improvements  or 


j  Peet,  14  Conn.  Rep.,  245;  Staats  v.  Ten  Eyck,  3 
Caines'  Hep.,  Ill ;  Pitcher  v.  Livingston,  4  Johns. 
Rep.,  1 ;  Bennet  v.  Jenkins,  13  Johns-  Rep.,  50 ; 
Marston  v.  Hobbs,  2  Mass.  Rep.,  433;  Caswell  v. 
Wendell.  4  Mass.  Rep.,  108 ;  Bender  v.  Fromberger, 
4  Dall.  Rep.,441 ;  Wilsonv  .  Forbes,  2  Dev.  N.  C.  Rep.. 
30;  Scant  ore  v.  Harlan,  3  Dana's  Ken.  Rop.,  415; 


Law  and  Equity,  S.  C.  Rep.,  127.     The  measure   of 
i  damages,  on  the  covenant  of  warranty,  in  Massa- 


NOTE.— Military  necessity — Acts  done  under  au- 
thority of  government—Of  Statute. 

A  lawful  order  hy  the  President  nr  other  superior 
officer  of  the  Army  and  Navy,  to  inferior  officers,  is  a 
good  defense  to  an  action  against  such  officers,  for 
acts  done  under  it ;  Military  orders,  given  under 
extreme  necessity,  are  within  the  rule  and  are  also 
regarded  with  indulgence.  Hawley  v.  Butler,  54 
Barb.,  490;  Durand  v.  Hollins,  4  Blatchf.,  451 ;  Bar- 
row v.  Page.  5  Hay w.,  97 ;  Clow  v.  Wright,  Brayt., 
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118 ;  Hickey  v.  Huse,  56  Me.,  493 ;  Hess  v.  Johnson, 
3  W.  Va..  645;  Hardage  v.  Coffman,  24  Ark.,  256. 

But  an  order  hy  a  superior  to  commit  a  trespass  or 
other  unlawful  act,  does  not  protect  an  i nferior  offi- 
cer. Brown  v.  Howard,  14  Johns.,  119;  Cole  v. 
Fisher,  11  Mass.,  137 ;  Wilson  v.  Franklin,  63  N.  C., 
259. 

See,  also,  note  to  Henderson  v.  Brown,  1  Cai.,  92 ; 
note  to  Seaman  v.  Patten,  2  Cai.,  312. 
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The  declaration  contained  two  counts ;  one 
charging  the  defendant  with  seizing,  arresting, 
1 2 1  *  j  and  for  a  long  time  detaining  the  *  vessel 
nnd  cargo,  and  conveying  them  towards  Jack- 
mel,  in  Hispaniola,  out  of  the  course  of  the 
voyage  on  which  bound,  by  means  whereof 
they  were  attacked,  seized,  and  carried  away 
as  prize,  by  persons  on  board  a  French  barge, 
in  the  service  of  Toussaint,  in  consequence  of 
which  they  became  totally  loss  to  the  plaintiff. 
The  other  with  doing  the  same,  and  delivering 
up  the  vessel  and  cargo  to  the  barge  of  Tous- 
saint, by  which,  &c., 

The  cause  was  tried  before  Mr.  Justice  Liv- 
ingston, at  the  New  York  sittings,  in  January, 
1805.  At  the  trial  the  plaintiff  examined  his 
captain  as  a  witness,  and  read  the  deposition 
of  one  of  the  crew  of  the  schooner,  from  which 
it  appeared  that  the  vessel  and  cargo,  both  the 
bonci  fide  property  of  the  plaintiff,  a  Danish 
subject,  sailed  from  St.  Croix  bound  to  Ac- 
quim,  a  port  in  Hispaniola,  about  ten  leagues 
from  Jackmel,  and  had  arrived  within  four  or 
five  leagues  of  their  destination,  when  they 
were  brought  to  by  the  General  Green,  a  boat 
from  which  boarded  the  William  and  Mary, 
took  possession  of  her,  ordered  out  all  her 
hands  but  the  mate,  and  carried  them  on  board 
the  defendant's  ship.  That,  immediately  after 
this  was  done,  the  frigate  proceeded  in  com- 
pany with  the  schooner  towards  Jackmel,  and 
having  arrived  off  that  place,  fired  some  guns, 
within  an  hour  after  which  an  armed  barge 
came  out  from  that  port,  commanded  by  a 
white  officer  in  uniform,  said  to  be  Toussaint's 
and  manned  with  negroes.  That  the  officer 
came  on  board  the  frigate,  delivered  letters  to 
the  defendant,  and  received  some  from  him. 
That  the  French  officer  commanding  the  barge, 
the  master  of  the  William  and  Mary,  and  the 
captain  of  another  Danish  vessel  brought  by 
the  defendant,  dined  with  him.  That  about 
two  hours  after  dinner  was  over,  the  defend- 
ant gave  back  the  papers  of  the  William  and 
Mary  to  her  captain,  and  sent  him  in  the 
frigate's  boat  on  board  his  own  vessel,  along- 
side of  which  he  arrived  about  the  same  time 
as  the  French  barge,  which  had  quitted  the 
General  Green  a  little  before  the  departure  of 
her  own  boat.  That,  finding  the  French  were 

chusetts,  Maine,  Vermont  and  Connecticut,  is  the 
value  of  the  land  at  the  time  of  eviction,  without 
regard  to  the  consideration  in  the  deed.  See  4  Kent, 
47o,  and  cases  cited.  "This  rule,"  says  Kent,  "was 
adopted  in  the  first  settlement  of  the  country, 
when  the  value  of  the  land  consisted  chiefly  in  the 
improvements  made  by  the  occupants :  and  if  the 
warranty  would  not  have  secured  to  them  the  value 
of  those  improvements,  it  would  not  have  been  of 
much  benefit  to  them.  In  other  States,  the  meas- 
ure of  damages,  on  a  total  failure  of  title,  even  on 
the  covenant  of  warranty,  is  the  value  of  the  land 
at  the  execution  of  the  deed,  and  the  evidence  of 
that  value,  is  the  consideration  money  and  costs. 
If  the  subsisting1  incumbrances  absorb  the  value  of 
the  land,  and  quiet  enjoyment  be  disturbed  by  evic- 
tion by  paramount  title,  the  measure  of  damages  is 
the  same  as  under  the  covenants  of  seisin  and  war- 
ranty. The  uniform  rule  is  to  allow  the  consider- 
ation money,  with  interest  and  costs,  and  no  more. 
If  the  incumbrance  has  not  been  extinguished  by 
the  purchaser,  and  there  has  been  no  eviction 
under  it,  he  will  recover  only  nominal  damages, 
inasmucn  as  it  is  uncertain  whether  he  would  ever 
be  disturbed.  If,  however,  the  grantor  had  notice 
to  remove  the  incumbrance,  and  refused,  equity 
would,  undoubtedly,  compel  him  to  raise  it  and 
decree  a  general  performance  of  a  covenant  of  in- 
demnity, though  it  sounds  only  in  damages.  The 
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getting  on  board  the  schooner,  the  captain  of 
her  claimed  protection  from  the  American  of- 
ficer who  had  conducted  him  from  the  frigate, 
but  he,  without  replying,  went  back  to  his 
own  ship  then  lying  within  gun-shot.  Upon 
this  the  schooner  and  her  cargo  were,  by  the 
crew  of  the  barge  who  had  taken  possession 
of  her,  carried  into  Hispaniola,  where  they 
were  shortly  after  condemned  as  prize  to  a 
privateer,  to  which  the  barge  that  had  taken 
them  belonged.  That  *the  mate  of  [*122 
the  William  and  Mary  was  claimed  by  the 
defendant  as  an  American,  and  given  up. 
That  within  a  few  days  after,  the  General 
Green  being  still  off  Jackmel,  55  bags  of  coffee 
were  brought  on  board,  weighing  1,000  Ibs., 
which,  as  was  understood  ancf  believed  in  the 
ship,  was  a  present  to  the  defendant  from 
Toussaint.  On  the  cross-examination  of  the 
master  of  the  William  and  Mary,  it  appeared 
that  another  Danish  schooner,  which  had  also 
been  brought  to  by  the  General  Green,  had 
escaped  capture  by  following  thfc  advice  of  the 
defendant  in  keeping  under  his  lee,  and  that 
the  witness  himself  entertained  no  idea  of  be 
ing  captured  till  he  saw  the  Frenchmen  getting 
into  his  vessel.  On  the  part  of  the  defendant 
was  exhibited  a  part  of  his  instructions  from 
the  Navy  Department,  by  which  he  was 
directed,  in  order  to  carry  into  effect  the  Act 
"for  suspending  the  commercial  intercourse 
between  the  United  States  and  France  and  the 
dependencies  thereof,"  to  take  and  send  in 
vessels  covered  by  Danish  and  other  papers,  if 
suspected  to  be  really  American.  Testimony 
of  the  defendant's  general  character  was  then 
offered  and  objected  to,  but  admitted,  because 
the  imputation  of  a  gross  fraud  was  attempted 
to  be  proved  by  mere  circumstance,  and,  there- 
fore, evidence  of  general  character  certainly 
admissible.  The  defendant  then  adduced  tes- 
timony, fully  establishing  a  fair  and  good 
reputation.  The  learned  judge  summed  up  in 
favor  of  the  defendant,  and  charged  the  jury 
that  if  such  light  circumstances  as  those  relied 
on  were  to  render  officers  in  our  Navy  responsi- 
ble for  claims  like  the  present,  the  service  of 
the  country  would  be  greatly  injured.  That 
the  defendant  was,  by  his  instructions,  war- 
ranted in  examining  the  William  and  Mary, 

ultimate  extent  of  the  vendor's  responsibility, 
under  all  or  any  of  the  usual  covenants  in  his  deed, 
is  the  purchase  money,  with  interest;  and  this  I 
presume  to  be  the  prevalent  rule  throughout  the 
United  States.  If  the  eviction  be  only  of  a  part  of 
the  land  purchased,  the  damages  to  be  recovered 
under  the  covenant  of  seisin,  are  a  ratable  part  of 
the  original  price ;  and  they  are  to  bear  the  same 
ratio  to  the  whole  consideration  that  the  value  of 
the  land  to  which  the  title  has  failed  bears  to  the 
value  of  the  whole  tract.  The  contract  is  not  re- 
scinded so  as  to  entitle  the  vendee  to  recover  back 
the  whole  consideration  money,  but  only  to  the 
amount  of  the  relative  value  or  the  part  lost."  4 
Kent's  Com.,  475,  476,  477. 

A  vendor  sells  land  to  which  he  has  no  title, 
either  in  law  or  equity ;  if  he  acquires  a  title  after- 
ward, he  should  convey  to  the  vendee.  If  such 
vendor,  after  he  acquires  title,  conveys  the  land  to 
another,  he  is  answerable  to  the  first  vendee  for  the 
value  of  the  land  tit  the  date  of  the  conveyance.  Gra- 
hams v-  Hackwith,  1  A.  K.  Marsh.,  433.  If  a  vendor 
is  able  to  make  title  to  a  part  only  of  the  land  sold, 
the  election  devolves  on  the  vendee  to  take  the 
title  for  so  much  aS  can  be  made,  and  go  for  dam- 
ages as  to  the  remainder,  or  go  for  damages  as  to 
the  whole.  Forman  v.  Rogers,  1  A.  K.  Marsh,  427. 
Dart's  Vendors  &  Purchasers,  p.  375,  n.  1. 
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and  not  liable  for  taking  her  out  of  her  course 
during  the  time  necessary  for  that  purpose. 
That  ft  was  doubtful  whether  Captain  Perry 
had  a  right  to  afford  protection  against  the 
barge  of  Toussaint ;  but  allowing  he  had,  he 
certainly  was  not  bound  to  do  so  ;  but  if  they 
thought  that  there  was  any  collusion  between 
the  defendant  and  Toussaint,  they  ought  to 
decide  in  favor  of  the  plaintiff.  The  jury  hav- 
ing found  a  verdict  for  the  defendant,  it  was 
submitted  without  argument  to  the  court, 
whether  it  ought  not  to  be  set  aside  and  a  new 
trial  granted,  on  some  one  or  all  of  the  follow- 
ing grounds :  1.  Because  the  evidence  of 
character  was  inadmissible.  2.  Because  the 
judge  misdirected  the  jury.  3.  Because  the 
verdict  was  against  evidence. 

1 23*]  *TOMPKINS,  J. ,  delivered  the  opinion 
of  the  court  : 

Under  the  instructions  of  the  defendant,  he 
was  authorized  to  detain  a  vessel  a  sufficient 
length  of  time"  to  perform  the  duties  enjoined 
upon  him  by  government.  In  suspicious  cases 
and  for  the  purpose  of  examination,  he  had  a 
right,  not  only  to  detain  vessels  whilst  he  was 
examining  the  papers  and  crew,  but  upon 
reasonable  suspicion,  to  divert  them  from  the 
course  of  the  voyage,  and  to  send  them  into 
port.  AVhat  length  of  time  might  be  sufficient 
to  detect  the  frauds  which  his  instructions 
were  intended  to  prevent,  must  depend  upon 
556 


the  circumstances  in  each  particular  case  ;  and 
we  are  not  inclined  to  believe  that  the  detention 
in  the  present  cause  was  unreasonable,  fraudu- 
lent, or  collusive.  If  it  was  the  defendant  is 
undoubtedly  liable.  But  that  question  was 
fairly  submitted  to  the  jury,  and  their  decision 
of  it  we  are  not  disposed  to  disturb.  The 
judge  directed  them,  that  if  they  should  be  of 
opinion  that  Captain  Perry  acted  in  collusion 
with  the  Frenchman,  they  should  find  for  the 
plaintiff. 

This  direction  was  undoubtedly  proper,  and 
affords  no  ground  to  support  the  point  of  mis- 
direction by  the  judge. 

The  evidence  of  character  was,  also,  in  my 
opinion,  properly  admitted.  In  actions  of 
tort,  and  especially  charging  a  defendant  with 
gross  depravity  and  fraud  upon  circumstances 
merely,  as  was  the  case  here,  evidence  of  uni- 
form integrity  and  good  character  is  often- 
times the  only  testimony  which  a  defendant 
can  oppose  to  suspicious  circumstances. 

We  cannot  say  we  are  dissatisfied  with  the 
verdict  of  the  jury,  or  that  the  same  is  against 
the  weight  of  evidence. 

Postea  to  the  defendant. 

Overruled-16  Wend.,  653 ;  4  N.  Y.,  496 ;  2  Barb. 
151 ;  37  Ind.,  380. 
Explained— 6  Cow.,  675. 
Cited  in— 3  Paige,  456. 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE   OF  NEW   YORK, 

IN 
AUGUST  TERM,  IN  THE  THIRTIETH  YEAR  OF  OUR  INDEPENDENCE. 


CLARK  ».  FROST  ET  AL. 

1.  Impeacliment  of  Character — Affidavits  in 
Support  of.  2.  Affidavit  of  Third  Persons — 
Evidence. 

Affidavits  or  documents  in  support  of  a  deponent's 
character,  which  has  been  impeached,  may  be  read, 
though  copies  have  not  been  served ;  but  if  they 
only  in  a  collateral  way  establish  his  character,  by 
proving1  the  truth  of  the  ground  of  motion,  which 
has  been  contradicted,  they  are  inadmissible. 

An  affidavit  by  a  third  person,  of  facts  in  the 
knowledge  of  a  party,  on  which  the  application  is 
founded,  cannot  be  read,  as  it  ought  to  be,  by  the 
party  himself ;  and  if  he  be  unable  to  attend  a  com- 
missioner, the  commissioner  ought  to  go  to  his 
house. 

MR.  SIMONDS,  on  an  application  to  set 
aside  a  default  and  all  subsequent  pro- 
ceedings, relied  on  an  affidavit  made  by  the 
defendant's  son,  setting  forth  an  agreement  to 
stop  all  further  measures  in  consequence  of  a 
settlement  then  made,  and  showing  as  a  cause 
for  the  deposition  being  by  the  son,  that  his 
parents  were  so  old  and  infirm  they  could  not 
go  to  a  commissioner  to  be  sworn,  but  that  he, 
the  deponent,  having  been  employed  to  take 
care  of  their  interests,  was  perfectly  acquainted 
with  the  merits  of  the  cause,  and  all  that  had 
taken  place. 

Mr.  Gold,  in  opposition,  read  four  deposi- 
tions flatly  contradicting  the  settlement  and 
inability  of  the  defendants  ;  and  -also  stating 
the  deponent,  on  their  behalf,  to  be  a  person 
totally  devoid  of  all  credit.  He  also  contended 
that  the  motion  ought  to  be  founded  on  the 
affidavit  of  the  party;  therefore,  that  by  the 
son  ought  not  to  have  been  read. 

Mr.  Simonds,  in  reply,  offered  affidavits  to 
support  the  character  of  the  son  by  showing 
the  settlement  he  mentioned  had  actually  taken 
place. 

Per  Curiam.  We  will  allow  affidavits,  or 
•other  documents,  to  be  adduced  to  establish 
12G*J  the  general  reputation  of  a  *person 
whose  character  has  been  impeached,1  but 

1.— See  1  Caines'  Rep.,  173.  Deas  v.  Smith :  and 
Pomroy  v.  Col.  Ins.  Co.,  2  Caines'  Rep..  361. 

As  to  what  constitutes  general  character,  see 
Douglass  v.  Tousey,  2  Wend.  Rep.,  354 ;  Kimmel  v. 
Kimmel,  3  Serg.  &  Rawle  Rep.,  337  :  Cowen  &  Hill's 
notes  to  Phillips'  Ev.,  Vol.  I.,  p.  625. 
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we  cannot  hear  anything  supplementary  read, 
to  substantiate  the  ground  of  motion.  Copies 
of  all  that  is  relied  on  for  such  a  purpose 
should  be  served.  In  the  present  instance,  the 
incapacity  of  the  defendants  is  denied ;  and 
when  a  third  person  makes  an  affidavit,  a 
sufficient  reason  should  be  shown  why  it  was 
not  by  the  defendant  himself.  Besides,  a 
commissioner  ought  to  have  gone  to  their 
house  ;  and,  was  the  affidavit  of  their  son  to 
be  received,  it  would  still  be  insufficient ;  for 
it  should  have  set  forth  what  settlement  was 
made,  as  it  might  have  been  conditional.  Take 
nothing  by  your  motion,  and  pay  the  costs  of 
resisting. 

Motion  denied  with  costs. 


RANNEY  «.  CRARY. 

Joinder  in  Error — Certiorari — Justice's  Neglect 
—  Departure  from  State — Discontinuance 
Wit/iout  Costs. 

If  after  joinder  in  error,  it  be  discovered  that  the 
justice  has  neglcted  to  make  a  return  to  the  certio- 
rart,  and  he  has  quitted  the  State,  the  court  cannot 
non  pros  the  writ,  but  will  give  leave  to  take  out 
execution  in  the  court  below,  and  for  the  plaintiff 
here  to  discontinue  without  costs. 

IN  a  former  term  this  cause  had,  after  joinder 
in  error,  been  brought  up  for  argument, 
but  the  court  observing  that  the  justice  had 
made  no  return  to  thecertiorarf  attached  to  the 
papers,  directed  a  rule,  ordering  one  by  the 
first  day  of  the  next  term.  Before  a  service  of 
this  could  be  effected,  the  justice  had  quitted 
the  State,  and  had  never  returned  within  it. 

Mr.  Brees,  for  the  defendant,  now  moved  to 
non  pros  the  writ,  and  have  his  costs  allowed. 

Per  Curiam.  Why  did  you  join  in  error  ? 
Your  costs  are  of  your  own  seeking,  and 
without  any  fault  in  the  plaintiff.  You  may 
sue  out  execution  on  your  judgment  below  ; 
but  the  plaintiff  must  have  liberty  to  discon- 
tinue without  costs. 

Motion  granted. 
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REED  v.  BOGARDUS. 
When  circuit  costs  abide  event  of  the  suit. 

T\riIERE  a  judge  cannot  try  a  cause,  or  a 
\V    circuit  falls  through,  the  costs  abide  the 
event  of  the  suit. 


HOLMES  v.  WILLIAMS. 

Service,  by  leaving  at  the  house  of  an  agent, 
should  state  his  absence. 

rp  HE  affidavit  of  service  of  notice  stated  it  to 
\-  have  been  "  by  leaving  it  at  the  dwelling- 
house  of  the  agent  of  the  attorney." 

Per  Cunam.  It  is  not  sufficient.  You 
ought  to  have  stated  that  the  agent  was  absent, 
and  to  whom  delivered.1 


127*]  *BOGERT  v.  BANCROFT. 

Notice — Signed  by  Counsel  for  Attorney. 

A  notice,  signed  by  a  counsel  for  the  attorney  on 
record,  is  good,  if  the  attorney  has  absconded ;  but, 
generally,  all  notices,  &c.,  must  be  in  the  name  of 
the  attorney  in  the  suit. 

MR.  WILLIAMS  moved  in  this  cause,  on  a 
notice  signed  by  himself,  "  for  A  B," 
the  attorney. 

Mr.  W.  P.  Van  Ness  excepted  to  the  signa- 
ture, as  not  being  that  of  the  attorney  him- 
self. 

Mr.  Williams,  in  reply  :  He  is  in  embarrassed 
circumstances,  and  could  not  be  found.  But, 
independent  of  this,  the  signature  is  sufficient. 
Stipulations  signed  by  counsel  alone  have  been 
held  good  (  Willcox  v.  Woodhatt,  1  Caines'  Rep. , 
250) ;  so  his  subscription  to  a  case  made  at  a 
circuit  is  sufficient. 

Per  Curiam.  Under  the  circumstances  of 
this  case,  we  think  the  signature  sufficient. 
But  we  do  not  by  this  mean  to  say,  that  sub- 
joining the  name  of  a  counsel  in  a  cause  is,  in 
these  incidental  proceedings,  adequate  to  that 
of  the  attorney.  We  rather  think  it  is  not. 

Motion  denied. 


JACKSON,  ex  dem.  FISHER, 

9. 
FERGUSON. 

Motion — Affidavits    in     Opposition — Time — In- 
dulgence. 

The  court  will  not  indulge  to  the  next  non- 
enumerated  day  to  prepare  affidavits  in  opposition, 
unless  the  party  asking  the  indulgence  can  allege 
seme  reason  why  he  was  not  prepared. 

1.— Service  on  a  Sunday  of  a  notice  is  void.  Field 
v.  Park,  20  Johns.  Rep.,  140. 

Where  two  attorneys  are  in  partnership,  the 
business  being  done  in  the  name  of  one,  service  of 
papers  may  be  on  either.  Lansing  v.  McKillup,  7 
Cowen,  416. 
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ON  a  motion  for  a  judgment  as  in  case  of 
nonsuit,  after  due  service,  and  when  the 
attorney  was  in  court,  the  counsel    for  the 
plaintiff  asked  till  the  next  non-enumerated 
day  to  prepare  an  affidavit  in  opposition. 

Per  Curiam.  To  entitle  to  such  a  favor, 
some  reason  should  be  offered,  evincing  why 
the  affidavit  could  not  be  prepared  ;  because 
the  period  of  service  ordered, by  the  rules  of 
the  court  is  otherwise  presumed  sufficient  to 
enable  the  party  to  be  ready. 

Motion  granted. 


WILSON. 

Venue — Change   of — Turnpike    Cause — Struck 
Jury. 

The  court  will  not  change  the  venue  in  a  turn- 
pike cause,  on  an  affidavit  stating  the  disposition  of 
the  county  to  be  unfavorable  to  turnpikes,  though 
it  may  be  a  good  reason  for  applying  for  a  struck 
jury. 

MR.  FISK,  in  an  action  for  running  a  road 
parallel  to  that  of  the  corporation  in  order 
to  draw  off  and  injure  the  toll,  moved  to 
change  the  venue  from  Orange  to  New  York, 
on  an  affidavit,  stating  that,  from  the  preju- 
dices of  the  county  against  turnpike  roads,  an 
impartial  trial  could  not  be  had. 

Per  Curiam,  stopping  Mr.  Henry.  It  is  im- 
possible to  conceive,  that  in  so  large  a  county  as 
Orange,  twelve  indifferent  men  cannot  be  ob- 
tained to  try  a  cause  against  an  individual,  for 
his  sole  act.  In  such  ~small  counties  as  Rich- 
mond, *where  fishery  rights  are  con-  [*128 
cerned,  in  which  almost  the  whole  community 
is  interested,  the  general  dispositions  of  the 
people  may  warrant  the  application ;  but  if  it 
be  allowed  in  the  present  instance,  on  every 
turnpike  cause  we  shall  have  similar  requests. 
Why  not  go  into  Dutchess,  if  it  were  necess- 
ary to  take  the  trial  to  another  county  ?  The 
present  motion  must  be  denied,  though  the 
reason  on  which  it  is  founded  might  be  a  good 
reason  for  asking  a  struck  jury.* 

Motion  denied. 


JACKSON,   ex  dem.  ROOT, 

v. 

STILES. 
VANBUSKERK,  Tenant. 

Depositions  before  Commissioners  —  Signatures. 

Depositions  before  commissioners,  &c.,  must  be 
signed  by  them  with  their  names  of  office. 

IT  was  ruled,  in  this  cause,  that  the  jurats 
of  affidavits  taken  before  judges  of  the 
Common  Pleas,  or  commissioners,   must  be 
signed  by  them,  with  the  addition   of  their 
official  descriptions  ;   judges  of  the  Common 

2.— See  Zobieskie  v.  Bauder,  1  Caines'  Rep.,  488,  n. ; 
Spencer  v.  Sampson,  Ibitf.,  498,  n. 
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Pleas  to  style  themselves  such,  and  commis- 
sioners to  specify  that  they  are  so.1 


BROOKS  v.  HUNT. 

Nonsuit — Affidavit —  Venue. 

The  affidavit  to  ground  motion  for  judgment,  as 
in  case  of  nonsuit,  must  show  where  the  venue  was 
laid. 

MR.  HENRY  moved  for  judgment  as  in  case 
of  nonsuit,  on  an  affidavit  merely  stating 
for  "not  bringing  the  cause  to  trial  at  the  last 
circuit  in  and  for  the  County  of  Montgomery," 
according  to  the  practice  of  the  court. 

Mr.  Paris,  contra,  objected  that  it  did  not 
specify  where  the  venue*  was  laid. 

Mr.  Henry  insisted  it  appeared  from  irresist- 
ible implication  to  have  been  in'Montgomery. 

Per  Curiam.  The  affidavit  is  defective. 
Had  this  cause  been  with  a  venue  in  New 
York,  the  same  mode  of  swearing  would  have 
entitled  you  to  your  judgment.  We  are  not 
to  infer  facts  from  affidavits,  when  the  party 
has  it  in  his  power  to  state  them  positively. 

The  motion  must  be  denied* 


JACKSON,  ex  dem.  COBLEY, 
VALENTINE. 

Causes  on  Calendar —  Unexpectedly  Reached. 

Neither  judgment  as  in  case  of  nonsuit,  nor  costs, 
nor  stipulation,  where,  from  all  antecedent  causes 

1.— The  copy  of  an  affidavit  served  on  the  opposite 
party  need  not  be  signed  with  the  deponent's  name, 
nor  have  the  jurat.  Livingston  v.  Cheetman,  2  J. 
R.,  479. 

If  the  affidavit  begin  with  the  deponent's  name,  it 
is  a  sufficient  signing.  Hatf  v.  Spicer,  3  Cai.  K.,  190 ; 
Jackson,  ex  dem.  Kenyon  v.  Virgil,  3  J.  R.,  540. 

An  affidavit  is  defective,  sworn  to  before  a  deputy- 
clerk.  Norton  v.  Cott,  2  Wend.,  250.  Altered  by 
statute,  Laws  of  1831,  p.  279. 

When  a  statute  requires  an  affidavit  without  di- 
recting before  whom,  it  may  be  taken  before  any- 
one authorized  to  take  an  affidavit.  Wood  v.  The 
Jefferson  Co.  Bank,  9  Com.,  194. 

An  affidavit  taken  before  a  notary  public  of  New 
Hampshire  allowed  to  be  read.  Tucker  v.  Ladd,  4 
Cow.,  47. 

The  office  of  commissioners  to  take  affidavits  un- 
der the  Act  of  1818,  in  the  cities  became  vacant  by 
the  appointment  of  new  commissioners  for  the  cit- 
ies under  the  Act  of  1823.  Browne  v.  Osborne,  2 
Cow.,  457. 

The  Act  (sess.  41,  ch.  55)  of  the  24th  March,  1818, 
authorizing  the  appointment  of  commissioners  to 
perform  certain  duties  of  a  judge  of  the  Supreme 
Court,  did  not  supersede  the  commissioners  appoint- 
ed by  that  court  for  taking  affidavits.  Jones  v. 
Smith,  16  J.  R.,  232. 

In  collateral  matters,  as  on  a  motion  for  a  com- 
mission to  examine  witnesses  abroad,  affidavits  may 
be  taken  before  a  magistrate,  or  public  officer  out 
of  the  State.  Marshall  v.  Mott,  13  J.  R.,  423* 

An  affidavit  taken  before  an  officer  who  is  an  at- 
torney in  the  cause  cannot  be  read.  Taylor  v.  Hatch, 
12  J.  R.  340. 

But  oiit€T  where  such  officer  is  only  counsel  in  the 
cause,  and  not  attorney.  Willard  v.  Judd,  15  J.  R.,  2. 

So,  where  he  is  not  attorney  of  record,  though  he 
is  a  partner  of  the  attorney  of  record.  Hallenbach 
v.  Whittaker,  17  J.  R.,  2. 

Judges  of  the  courts  of  common  pleas  are,  ex 
offlcio,  commissioners  of  the  Supreme  Court  to  take 
affidavits.  Hopkins  v.  Menderback,  5  J.  R.,  234 ;  IN. 
Y.  Dig.,  pp.  44,  45. 
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being  relinquished  under  a  belief  that  they  could 
not  come  on,  a  young  issue  got  an  unexpected 
chance  of  trial. 

WHERE,  on  the  last  day  but  one  of  a  cir- 
cuit, there  appears  so  many  old  causes 
to  be  tried  that  the  judge  himself  is  of  opin- 
ion it  seemed  impossible  a  young  issue  could 
be  brought  on,  and  from  this  conviction,  so 
many  of  the  suitors  to  go  home  that  an  unex- 
pected opportunity  offers  of  trying  a  young 
*cause,  the  plaintiff  in  which  had,  with  [*12O 
his  witnesses,  left  the  circuit,  the  court  said 
he  was  not  in  default ;  and,  on  a  motion  for 
judgment  as  in  case  of  nonsuit,  not  only  re- 
fused the  application,  but  excused  from  costs 
and  stipulations. 


KIBBE  AND  TITUS  v.  STODDARD. 

Frivolous  Demurrer — Priority. 

To  gain  a  priority  on  a  motion  for  judgment  upon 
a  frivolous  demurrer  the  notice  must  state  the  f rivo- 
lousness  as  the  ground  of  application.* 

MR.  EMOTT  moved  in  this  cause  for  judg- 
ment on  a  frivolous  demurrer,  on  which 
account  he  claimed  a  priority,  upon  a  simple 
notice  of  bringing  on  the  cause  to  argument. 

Per  Curiam.  Your  notice  should  have  stat- 
ed that  you  meant  to  apply  on  account  of  the 
frivolousness  of  the  demurrer,  otherwise  you 
cannot  gain  any  preference. 

Motion  denied. 

2.— This  ingredient  is  not  required  by  the  English 
practice.  See  Tidd's  Forms,  194 ;  Sell.  Prac.,  305,  n. 

3.— The  affidavit  should  be  made  by  the  defend- 
ant's attorney  himself,  and  should  state  that  the 
cause  was  not  tried.  Jackson,  ex  dem.  Metcalfe,  v. 
Woodworth,  3  Cai.  R.,  136 ;  Bird  v.  Moore,  3  Hill,  447. 

The  affidavit  upon  which  to  move  for  judgment 
as  in  case  of  a  nonsuit,  must  show  there  has  been  a 
circuit  at  which  the  plaintiff  might  have  tried  his 
cause.  The  court  will  not  take  judicial  notice  that 
there  has  been  such  a^circuit.  Anonymous,  6  Cow., 
388. 

It  is  not  necessary  to  state  in  the  affidavit  that  the 
cause  might  have  been  tried,  had  it  been  noticed, 
where  the  venue  is  laid  in  any  other  than  New  York ; 
when  the  venue  is  laid  there,  such  fact  must  be 
stated.  Russell  v.  Barnes,  13  J.  R.,  156. 

In  a  case  decided  in  1808,  where  the  venue  was  laid 
in  Essex,  it  was  shown,  that  had  the  cause  been  no- 
ticed, it  could  not  have  been  tried ;  the  court  held 
the  excuse  insufficient,  saying  that  the  rule  adopted 
in  respect  to  New  York  causes  was  not  intended  to 
apply  to  country  causes.  Ross  v.  Vaughan,  3  J.  R., 
442 ;  see  Currie  v.  Moore,  1  J.  R.,  492,  and  preceding 
case. 

A  defendant  is  bound  to  show  affirmatively  that 
a  circuit  has  been  held,  at  which  the  cause  might 
have  been  tried.  lie  Bradstreet,  6  Cow.,  388. 

An  affidavit  to  found  a  motion  for  judgment  as  in 
case  of  nonsuit  may  be  made  by  the  defendant  as 
well  as  by  the  attorney ;  but  the  affidavit  of  the 
clerk  of  the  attorney  will  not  be  received.  Ames  v. 
Merriman,  9  Wend.,  498;  see  Bird  v.  Moore,  3  Hill, 
447. 

On  moving  for  judgment  as  in  case  of  nonsuit,  it 
is  enough,  primn  facie,  that  the  defendant's  affidavit 
show  that  the  plaintiff  had  noticed  the  cause  for 
trial  at  the  circuit,  where,  it  is  alleged,  he  omitted 
to  try  without  expressly  stating  that  the  venue  was 
laid  there.  Case  v.  Belknap,  5  Cow.,  422 ;  N.  Y.  Dig., 
Vol.  III.,  p.  224,  et  *eq. 

*See  McCabe  v.  McKay,  2  Cai.  R.,  p.  100,  and  cases 
cited. 
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WILLIAMS  «.  GREEN. 

Rule  for  Reference — Circuit — Void. 

Rule  for  reference  at  a  circuit  Is  void,  award,  of 
course  set  aside,  but,  as  act  of  court,  without  costs. 

IT  was  ruled  that  a  circuit  court  cannot  order 
a  cause  to  be  referred  under  the  statute.1 
That  any  award,  therefore,  under  a  rule  for  a 
reference,2  granted  at  a  circuit,  must  be  set 
aside,  but  without  costs,  as  the  rule,  though  a 
nullity,  is  an  act  of  the  court. 


COFFIN,  Executor,  «.  TRACY. 

Justice — Jurisdiction — Action  by  Executor. 

Confessing  a  judgment  in  a  justice's  court  will 
not  give  it  jurisdiction  in  a  suit  by  an  executor. 

IN  ERROR  from  a  £10  court,  the  defendant 
relied  on  the  now  plaintiff's  having  con- 
fessed judgment  in  the  inferior  tribunal,  and, 
therefore,  this  case  was  distinguishable  from 
those  in  which  the  court  had  determined  an 
executor  could  not  sue  before  a  justice  of  the 
peace. 

Per  Curiam.  Consent  will  take  away  error, 
but  neither  that  nor  confession  will  give  juris- 
diction3 

N.  B. — This  cause  was  tried  in  the  court 
below  before  the  act  of  the  last  session. 

Cited  in— 12  Johns.,  467 ;  24  Wend.,  566 ;  6  Paige,  99 ; 
3  N.  Y.,  12,  563 ;  31  Barb.,  669 ;  22  How.  Pr.,  189 ;  8  Abb., 
286 ;  10  Abb.,  433 ;  2  Hilt.,  269. 


SHADWICK  v.  PHILLIPS. 

Agreements — Reducing  to  Writing — Parties — At- 
torneys. 

The  rule  respecting  reducing  agreements  into 
writing,  extends  to  parties  in  the  suit  as  well  as  to 
attorneys.* 

Citation— Colernan,  9. 

ON  an  application  for  judgment  as  in  case 
of  nonsuit  for  not  proceeding  to  trial,  the 
affidavit  stated  that  the  plaintiff,  as  he  was 
going  to  subpoena  his  witnesses,  met  the  de- 
fendant, who  said  he  could  not  procure  his  in 
time,  and  begged  him  not  to  bring  on  the  suit. 

1.— Act  for  the  amendment  of  the  law.  1  Rev. 
Laws,  346,  sec.  2. 

2.— See  1  Caines'  Rep.,  p.  7,  n. 

3. — Justice's  courts  can  take  nothing  by  implica- 
tion, but  are  strictly  confined  to  the  authority  given 
them  by  statute.  (1  Johns.  Cas.,  20;  1  Caines,  191.) 
The  rule  is  well  settled,  that  if  a  justice's  court  acts 
in  a  matter  of  which  the  statute  has  given  it  no  ju- 
risdiction, its  proceedings  are  absolutely  void.  17  J. 
R.,  145;  3  Cow.,  309 ;  11  J.  R.,  175.  Nor  can  the  par- 
ties confer  jurisdiction  by  their  own  acts.  Thus,  if 
a  justice's  court  try  an  action  for  slander,  libel,  or 
assault  and  battery,  the  proceedings  are  void, though 
the  parties  appear  and  consent  to  go  to  trial.  3 
Cow.,  206 ;  1  Wend.,  210  ;  8  J.  R.,  409 ;  14  J.  R.,  432. 

*See  1  Caines'  Rep.,  148,  n. 
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This  he  consented  to  and  the  verbal  agreement 
thus  made,  it  was  insisted,  took  the  case  out 
*of  the  operation  of  the  twelfth  rule  [*13O 
of  April,  1796,  which,  it  was  argued,  was 
obligatory  only  on  officers  of  the  court. 

THOMPSON,  J.  The  simple  question  is,  as 
to  the  validity  of  the  agreement ;  whether  the 
court  is  not  bound  to  notice  it,  though  not 
reduced  to  writing.  Our  rule  (Cole.,  9)  is, 
"That  no  private  agreement  or  consent  be- 
tween the  parties,  &c.,  shall  be  alleged  or  sug- 
gested by  either  of  them  against  the  other, 
unless  the  same  shall  be  reduced,"  &c.  We 
think  that  it  ought  to  extend  to  parties  as  well 
as  attorneys  in  the  suit.  Such  must  have  been 
the  intention  of  the  court ;  otherwise  it  would 
have  been  restrained  to  such  as  were  entered 
into  between  attorneys.  The  words  of  the 
rule  warrant  our  determination.  It  is  as 
necessary  between  parties  as  their  attorneys, 
and  enforcing  this  construction  will  prevent 
much  altercation.  There  is  no  difficulty  in 
reducing  any  agreement  into  writing.  In  the 
present  instance,  indeed,  the  existence  of  the 
engagement  is  not  contradicted,  but  it  is  not 
admitted  ;  and  if  it  be  of  no  validity,  it  was 
unnecessary  it  should  be  denied.  There  may 
be  a  hardship  in  this  case,  but  the  court  cannot 
violate  what  they  think  a  proper  and  correct 
rule  to  enforce.  But  even  the  hardship  will 
in  some  degree  disappear,  if  we  advert  to  the 
affidavits,  which  state  that  the  parties  informed 
their  attorneys  of  the  arrangement.  It  was 
therefore  their  duty  to  go  on,  notwithstanding 
what  passed  between  their  clients. 

SPENCER,  J.  I  cannot  coincide  in  this  de- 
cision. It  is  true,  with  the  general  law  of  the 
land  no  man  is  supposed  to  be  unacquainted, 
and  therefore  ignorance  of  it  is  no  excuse. 
But  this  presumptive  knowledge  is  not  to  be 
extended  to  our  private  rules  of  court.  Our 
officers,  indeed,  may  be  supposed  connusant 
of  them,  for  they  are  intended  to  be  always 
present  here  in  person.  In  the  case  now 
before  us  the  rule  operates  most  unjustly.  A 
plaintiff  on  the  way  to  subpoena  his  witnesses, 
meets  a  defendant,  and  to  oblige  him,  because 
he  could  not  be  ready  with  his,  consents  not 
to  bring  on  the  cause,  and  merely  on  account 
of  this  agreement  not  being  reduced  to  writ- 
ing, he  is  now  to  be  nonsuited.  I  think  the 
practitioners  in  this  court  were  the  subject 
matter  of  the  rule,  and  it  ought  to  affect  them 
only. 

TOMPKINS,  J.  I  fully  concur  in  the  opinion 
last  given. 

*LIVINGSTON,  J.  I  did  not  intend  [*131 
to  have  given  my  reasons  for  coinciding  with 
the  decision  pronounced  by  Mr.  Justice 
Thompson.  But  to  me  it  appears  of  more 
importance  that  the  rule  should  apply  to  par- 
ties than  attorneys.  The  latter,  if  they  abide 
honorably  by  their  engagements,  know  exact- 
ly .the  extent  of  them,  and  to  what  they  apply  ; 
but  a  suitor  can  hardly  ever  determine  the 
effect  of  his  own  words,  and  we  shall  have 
eternal  disputes  upon  how  far  they  mean  to 
go.  The  construction  now  made  is  clearly 
within  the  letter  of  the  rule,  and  were  it  to  be 
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made  anew,  I  should  be  for  its  comporting 
with  the  present  decision.1 

KENT,  Ch.  J.    The  defendant  takes  noth- 
ing by  his  motion. 


FALL  AND  SMITH,  Overseers  of  the  Poor  of 
New  Windsor, 

BELKNAP. 

Practice  on  arguments. 

IF  AN  affidavit  of  service  state  that  the  party 
did  serve  his  opponent  with  notice  of 
bringing  on  the  cause  to  argument,  it  is,  with- 
out setting  forth  or  producing  the  notice 
itself,  sufficient  to  entitle  to  judgment,  if  the 
opposite  side  do  not  attend. 


BRANDT,  ex  dem.  PALMER,  v.  BERRIAN. 

Agreements  between  Parties  Must  be  in  Writing. 

Though  agreements  be  not  in  writing,  and  though 
they  be  not  on  that  account  resisted,  but  admitted, 
the  court  will  not  give  effect  to  them,  if  the  party 
do  not,  by  consent,  waive  the  want  of  reducing  to 
writing. 


was  an  application  for  the  costs  of  the 
last  circuit  at  Westchester,  upon  an  affi- 
davit, that  just  as  the  plaintiff  was  ready  for 
trial,  the  defendant  verbally  agreed  to  leave  the 
matter  to  arbitration,  which  he  had  since  re- 
fused to  do,  though,  from  a  reliance  on  his 
promise,  the  cause  was  not  brought  on. 

Mr.  Munro  admitted  all  the  facts,  but  said 
lie  was  not  authorized  to  consent  to  the  motion. 

Per  Curiam.  Though  an  agreement  by 
parol  is  admitted,  and  its  being  merely  verbal 
not  urged  against  it,  or  relied  on,  if  not  con- 
sented to,  it  cannot  have  effect.  But  in  this 
case  the  plaintiff  is  premature  in  his  applica- 
tion. He  must  wait  till  the  costs  of  suit  are 
taxed,  and  then  he  will  be  entitled  to  them.4 

Motion  denied. 


JACKSON,  ex  dem.  ROSEKRANS,  v.  HOWD. 

Service — Affidavit — Sufficiency. 

Affidavit  of  service,  stating  it  from  information  of 
•a  clerk  who  had  indorsed  the  papers  served,  and 
had  quitted  the  State,  is  good. 

rPHE  affidavit  of  service  was  by  the  attorney, 
JL  on  information  from  his  clerk  that  it  had 
132*]  been  duly  made,  according  *to  an  in- 
-dorsement  on  the  notice  produced,  made  by 
the  clerk,  who  had  quitted  this  State  and  gone 
into  Connecticut,  where  he  then  was. 

Per  Curiam.  The  affidavit  is  sufficient,  and 
as  full  as  the  circumstances  of  the  case  would 
admit. 

1.— See  Rule  of  N.  Y.  Supreme  Court.Wo.  37,  of 
1852. 

2.— See  2  Cai.  Rep.,  p.  95,  cases  cited ;  also  rule  37 
.Supreme  Court,  1852. 


OLNEY  v.  BACON. 

1.  Entry  of  Default — Delay  Through  Accident. 
2.  Agreement  Inadequate — No   Waiver. 

Where  an  agreement  entered  into  after  notice  of 
motion  does  not  reach  the  end  of  the  application,  it 
will  not  be  construed  to  be  a  waiver  or  it ;  and  If 
from  misapprehension  it  be  so  considered,  and  a 
default  entered,  on  expiration  of  an  order  to  stay 
proceedings,  subsequent  to  which  the  motion  fe 
made  and  obtained,  the  default,  though  regular, 
will  be  set  aside  on  costs  and  terms. 

AN  ORDER  had  been  obtained,  on  behalf  of 
the  plaintiff,  to  stay  proceedings  till  the 
fourth  day  of  last  term,  for  the  purpose  of 
affording  an  opportunity  to  move  for  a  rule, 
directing  the  justice  in  the  court  below  to 
amend  his  return  by  inserting  a  written  docu- 
ment adduced  in  testimony  before  him.  By 
some  accident  the  attorney  intrusted  with  the 
papers  did  not  arrive  in  New  York  till  after 
the  fourth  day,  and  on  the'sixth,  the  defend- 
ant entered  a  default  against  the  plaintiff  for 
not  assigning  errors  according  to  notice,  after 
which  the  plaintiff,  on  the  last  day  of  the 
term,  obtained  his  rule  to  amend,  no  one  ap- 
pearing to  oppose. 

Mr.  Woodworth,  on  these  facts,  detailed  by 
affidavit,  moved  to  set  aside  the  default  and 
subsequent  proceedings. 

Mr.  Foote,  contra,  relied  on  a  stipulation  en- 
tered into  between  the  attorneys  in  the  cause, 
by  which  it  was  agreed  that  the  written  evi- 
dence referred  to  in  the  return  was  the  order 
or  draft  therein  mentioned.  This,  he  con- 
tended, was  adequate  to  the  amendment  to  be 
moved  for,  and  superseded  the  necessity  of 
application ;  therefore,  errors  not  being  as- 
signed at  the  time  the  order  expired,  the  de- 
fendant was  regular  in  his  default. 

Mr.  Woodworth,  in  reply.  The  stipulation 
reached  only  to  the  identity  of  the  paper,  the 
mere  production  of  which  was  not  evidence, 
and  the  object  of  the  motion  was  to  procure  a 
return  of  it,  to  show  it  was  no  testimony, 
without  being  corroborated  by  witnesses.  Be- 
sides, when  a  party  does  not  appear  to  op- 
pose, he  waives  all  objections.3  (Ekhart  v. 
Dearman.  2  Games'  Rep.,  379.) 

Per  Curiam.  The  stipulation  was  defective, 
for  the  object  of  the  plaintiff  could  not  have 
been  obtained  by  it ;  nor  does  it  state  to  have 
been  made  with  a  view  of  superseding  the 
necessity  of  an  application  to  the  court.  But 
the  order  to  stay  proceedings  having,  in  fact, 
expired  before  the  default  for  not  assigning 
errors  was  entered,  the  defendant  *w&3  [*133 
regular ;  though,  as  there  has  been  some  mis- 
apprehension, and  a  delay  from  accident,  it 
must  be  set  aside  on  payment  of  costs  and  as- 
signing errors  in  twenty  days. 

See  1  Johns.,  142. 
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TEUNIS  QUICK  v.  MERRILL. 
1.  Notice  of  Bail — Retainer.     2.  Mistakes. 
Notice  of  bail  imports  notice  of  retainer  as  attor- 

f  the  misprision  in  entitling  a  cause  do  not  mis- 
lead, or  be  not  such  as  is  Likely  to  do  so,  it  will  not 
prejudice. 

3.— See  Jackson  v.  Giles,  ante,  Si,  n. 


ney. 
If 
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IT  DID  not  appear  that  notice  of  retainer  of 
attorney  for  the  defendant  had  been  re- 
ceived, but  notice  of  bail  was  admitted,  an  ex- 
ception to  which  was  taken  (on  a  motion  to 
set  aside  a  default,  and  other  proceedings,  ac- 
companied by  an  affidavit  of  merits),  that  it 
was  entitled  "Benajah  Merrill  ads.  Je.unis 
Quick;"  and  the  want  of  notice  of  retainer 
was  also  urged. 

Per  Ouriam.  Notice  of  bail  necessarily  im- 
ports a  notice  of  retainer  as  attorney. '  As  to 
the  title  of  the  notice,  the  ruling  principle  is, 
that  if  the  party  served  be  not  misled,  or  the 
papers  be  not  such  as  evidently  may  mislead, 
a  mere  clerical  misprision  shall  not  prejudice. 
It  does  not  appear  there  was  any  other  cause 
depending  against  Merrill. 

In  liberal  practice  the  notice  ought  to  have  been 
received,  and  the  objections  must  therefore  be  over- 
ruled. 


Cited  in— 1  Wend.,  13;  9  How.  Pr.,  448;  12  How. 
Pr.,  183;  9  Abb.  Pr.,  162 ;  5Duer,  609;  3  Hilt.,  470, 
585. 


BOYCE  v.  MORGAN. 

Commencement  of  Suit,  WJiat  is. 

The  issuing  of  the  warrant  or  summons  in  a  jus- 
tice's court  is  the  commencement  of  the  suit. 

IN  ERROR  on  certiorari  upon  an  agreement 
entered  into,  on  the  28th  of  December,  not 
to  sue  a  third  person,  the  gravamen  was  laid 
that  he  since  that  time  had  sued,  and  the  sum- 
mons was  dated  on  the  day  of  the  agreement. 
On  this  the  defendant  below  insisted  on  a  non- 
suit ;  but  the  plaintiff  refusing  to  submit  to  it, 
a  verdict  was  given  in  his  favor.  It  was  now 
contended  that  the  levying  the  plaint  was  the 
commencement  of  the  suit ;  but  the  court,  on 
the  authority  of  Lowry  v.  Lawrence  (1  Caines' 
Rep. ,  69),  ruled,  that  issuing  the  summons,  or 
warrant,  was  the  beginning  of  the  action,  and 
reversed  the  judgment ;  the  suit  appearing  on 
the  face  of  the  record  to  have  been  instituted 
previous  to  any  cause  of  action  accrued.2 

'  Judgment  reversed. 


Cited  in— 17  Johns.,  65 ;   1  Cow.,  116 ;  8  Cow.,  205 ;  3 
Wend.,  172;  7  Wend.,  124;  14  Wend.,  658. 


1.— After  notice  of  retainer,  all  subsequent  notices 
must  be  on  the  attorney.  Driggs  v.  Van  Loon, 
Cole,  50 ;  vide  Code,  sec.  417, 1852.  Where  notice  of  re- 
tainer has  been  received  from  two  attorneys,  the 
plaintiff  cannot  appear  to  recognize  one,  and  yet 
serve  the  other.  M  Keely  ads.  Morrison,  Cole.,  61. 
If  sent  by  mail  it  is  good.  Church  ads.  Kane,  Caines' 
Prac.,  56 ;  Deltringnam  v.  Lamb,  Id.,  Ib.  It  seems 
that  the  general  principle  is,  where  the  notice,  &c., 
given,  does  not  mislead,  it  is  good.  See  Doe  v.  Roe, 
4  Esp.  Rep.,  185 ;  Batton  v.  Harrison,  3  Bos.  &  Pull., 
1.  Even  a  copy  of  an  answer  in  chancery,  signed 
"Amey"  but  entitled  "Eainy,"  was  held  to  support 
an  allegation  in  the  declaration  of  an  answer 
of  "Eamy."  Salter  v.  Turner,  2  Camp.,  87. 

2.— See  Waterman's  N.  Y.  Tr.,  p.  56,  et  eeq. 
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JACKSON,  ex  dem.  NORTON,  9.  STILES. 
GROVER,  Tenant. 

Default—  Ejectment — Excuse — Setting  Aside. 

In  ejectment,  if  the  tenant  swear  to  a  good  anrl 
substantial  defense,  the  court  will  set  aaiue  a  regu- 
lar default,  entered  in  consequence  of  the  tenant's 
mistake  in  imagining  that  the  Supreme  Court  was- 
held  at  the  circuit. 

MR.  RUSSEL  moved  to  set  aside  the  default 
and  all  subsequent  proceedings,  on  an 
affidavit  admitting  due  service  of  *the  [*134 
declaration  and  notice,  but  adding,  that  he 
thought  the  Supreme  Court,  at  which  he  was 
noticed  to  appear,  sat  at  Salem,  in  the  county 
where  the  lauds  in  question  lie ;  nor  did  he 
know  to  the  contrary  till  a  few  days  before 
the  Circuit  Court,  when  he  was  first  informed 
that  the  Supreme  Court  did  not  sit  at  Salem, 
and  that  the  court  held  there  was  only  for  the 
trial  of  issues  joined  in  the  Supreme  Court, 
and  that  he  had  a  good  and  substantial  de- 
fense. 

Mr.  Shephard,  contra,  insisted  that  the  sit- 
tings of  the  Supreme  Court  being  regulated 
by  statute,  were  matter  of  general  notoriety, 
and  therefore  no  excuse  was  shown  for  the  de- 
fault. Besides,  there  had  .  been  a  loss  of  a 
trial. 

Per  Curiam.  This  is  an  ejectment ;  were 
we  not  to  interfere,  the  possession  would  be 
changed. 

Take  your  motion  on  payment  of  costs. 


WILSON  9.  GUTHRIE. 
Default — Excuse — Setting  Aside — Costs. 

A  regular  default  set  aside  upon  payment  of 
costs,  the  defendant  having  supposed  the  suit  in 
the  Common  Pleas,  and  having  retained  an  attor- 
ney to  defend  there. 

ON  AN  affidavit  by  the  defendant,  that  when 
served  with  a  writ  in  this  cause,  he  sup- 
posed the  suit  to  be  in  the  Common  Pleas,  and 
had  a  "substantial  defense,"  corroborated  by 
the  disposition  of  his  attorney,  that  he  was  re- 
tained to  defend  upon  information  by  the  de- 
fendant that  the  suit  was  in  the  Common 
Pleas,  and  knew  not  to  the  contrary  till  he 
gave  notice  of  retainer,  the  court  set  aside  a 
regular  default  and  subsequent  prceedings  up- 
on payment  of  costs.3 


HINCKLEY  v.  BOARDMAN. 

Verdict — Amount  of — Costs — Discretionary — 
Taxation —  Waiver. 

Where  a  verdict  has  been  rendered  in  this  court 
for  less  than  $250,  and  afterwards  set  aside,  the  or- 
dering Supreme  Court  costs  is  discretionary ;  but 
though  none  be  specified,  if  it  be  on  payment  of 
costs,  and  the  party  obtaining  the  rule  serve  a  copy 
of  a  bill  of  costs  or  this  court,  with  notice  of  taxa- 
tion, and  the  party  served  do  not  attend,  on  which 
an  ex-parte  taxation  takes  place,  and  Supreme 
Court  costs  are  allowed  and  paid,  it  is  a  waiver  of 
the  right,  if  any,  to  insist  on  Common  Pleas  costs. 

3.— See  N.  Y.  Digest,  Vol.  II.,  tit.  Default. 

CAINES'  REPS.,  3.. 


1805 


WITMORE  v.  RUSSELL. 


184 


MR.  RUSSEL.  on  an  affidavit,  stating  that 
in  the  present  suit  the  recovery  had  been 
less  than  $250 ;  that  the  verdict  had  been  set 
aside  on  payment  of  costs,  which  had  been 
taxed  at  those  of  this  court,  and  paid  over, 
moved,  on  the  part  of  the  defendant,  that  the 
taxation  should  be  reviewed,  and  everything 
received  beyond  the  costs  of  the  Common 
Pleas  returned. 

Mr.  Shepliard,  contra,  read  an  affidavit, 
stating  that  after  the  rule  to  set  aside  the  ver- 
dict had  been,  obtained,  he,  as  attorney  to  the 
plaintiff,  made  out  the  bill  of  costs,  and  sub- 
mitted *it  to  Mr.  Russel,  who  made  [*135 
objections  to  some  items,  all  of  which  were 
immediately  struck  out.  That  notice  of  tax- 
ation was  then  duly  served,  but  no  person  at- 
tending on  behalf  of  the  defendant,  the  bill 
was  taxed  ex-parte,  the  costs  received,  and  the 
allowance  for  the  attendance  of  witnesses  ac- 
tually paid  to  the  plaintiff. 

SPENCER,  J.  When  the  motion  was  made 
for  a  new  trial,  we  were  asked  to  grant  a 
favor  ;  the  terms  on  which  we  would  accord 
it  were  in  our  discretion,  and  had  costs  been 
mentioned,  we  ought,  in  my  opinion,  to  have 
allowed  those  of  this  court. 

THOMPSON.  J.  I  do  not  think  so.  The  rule 
was  intended  to  be  on  payment  of  legal,  tax- 
able costs.  It  is  not  to  be  supposed  that  a 
plaintiff  should,  on  a  defense,  recover  more 
than  on  a  default. 

LIVINGSTON,  J.  When  interlocutory  mat- 
ters are  set  aside,  we  ought  not  to  look  forward 
to  what  might  be  recovered,  or  back  on  that 
which  has  been  ;  Supreme  Court  costs  appear 
to  be  the  most  proper  to  be  awarded. 

TOMPKINS,  J.  I  conceive  when  the  verdict 
was  set  aside  it  was  on  payment  of  such  costs 
as  were  legally  due.  But  I  consider  the  de- 
fendant, by  not  attending  the  taxation  after 
service  of  a  copy  of  the  bill  of  costs,  to  have 
waived  all  opposition  to  their  amount. 

KENT,  Ch.  J.  He  should  have  appeared 
and  contested  the  taxing.  His  not  doing  so  is 
a  waiver  of  his  right.  Had  it  been  otherwise, 
I  should  think  the  costs  of  the  Common  Pleas 
only  were  recoverable,  though  we  certainly 
might  have  allowed  Supreme  Court  costs  had 
we  pleased  so  to  do. 

As  things  are,  you  can  take  nothing  by  your 
motion,  and  must  pay  the  costs  of  resisting. 


WITMORE  v.  RUSSEL. 

Practice — Costs — Stipulation  Before  Motion. 

If  a  stipulation  be  riven  before  motion  made  to 
entitle  to  costs  upon  it,  it  should  be  entered,  and  a 
rule  for  judgment  nisi  taken  out,  and  served  with 
a  certified  copy  of  the  rule  and  a  copy  of  the  bill  of 
costs. 

ON  AN  application  for  judgment  as  in  case 
of  nonsuit,  the  defendant  wished  to  in- 
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elude,  in  the  costs  now  ordered  to  be  paid,  on 
stipulating,  those  taxed  on  a  former  stipula- 
tion,1 given  without  motion,  but  not  entered 
with  the  clerk. 

Per  Curiam.  You  should  have  filed  your 
stipulation,  entered  a  rule  nisi  for  judgment, 
served  a  certified  copy  of  the  rule,  with  a  taxed 
bill  of  costs,  and  made  a  demand  of  payment. 
*You  can  take  nothing  by  your  motion  [*136 
unless  you  account  for  the  not  doing  so. 

N.  B. — This  being  done,  the  defendant  ob- 
tained his  costs,  but  the  plaintiff  had  leave  to 
stipulate  again. 


LEONARD  v.  SUNDERLIN. 

Affidavit — Amendment — Justice's  Return. 

An  affidavit  for  leave  to  amend  a  justice's  return, 
in  matters  of  fact,  should  specify  them,  that  the 
court  may  judge  whether  they  are  material. 

MR.  SHEPHARD  moved  for  leave  to  permit 
a  justice  to  amend  a  return  on  an  affidavit, 
stating  that  it  was  made  out  by  one  of  the 
attorneys  in  the  suit,  and  on  examination  he 
finds  it  "  incorrect  in  point  of  fact,  and  defect- 
ive as  it  existed  before  him." 

Per  Curiam.  The  affidavit  is  insufficient. 
It  should  have  specified  the  points  in  which  it 
was  intended  to  amend,  that  we  might  see 
whether  the  errors  now  existing  were  ma- 
terial.2 


JACKSON,  ex  dem.  METCALFE, 

v. 
WOODWORTH. 

Nonsuit — Affidavit  for  by  Attorney. 

The  affidavit  to  ground  a  motion  for  judgment  of 
nonsuit,  ought  to  be  by  the  attorney  in  the  cause, 
and  state  that  the  cause  was  not  brought  to  trial. 

THE  affidavit  for  judgment  as  in  case  of 
nonsuit,  in  this  cause,  was  made  by  the 
clerk  of  the  attorney  for  the  defendant,  and 
though  it  stated  a  notice  for  trial,  it  did  not 
allege  that  the  suit  was  not  tried. 

Mr.  Weston,  for  the  plaintiff,  relied  on  the 
above  circumstances  as  conclusive  against  the 
application. 

Per  Curiam.  For  the  reasons  assigned,  you 
can  take  nothing  by  your  motion. 

Motion  denied. 
Cited  in— 3  Hill.  447. 

1.— See  1  Caines'  Rep.,  7  n ;  Ibid.,  155,  n. 

2.---See  Schoonmaker  v.  Trans,  2  dunes'  Rep.,  110. 

This  motion  to  the  Common  Pleas  to  amend, 
is  either  by  the  party,  where  the  return  is  imperfect, 
in  order  to  compel  the  justice  to  supply  the  defect 
(3  Johns.,  439 ;  2  Caines,  384 ;  1  Ib.,  501),  or  else  it  may 
be  made  in  behalf  of  the  justice,  where  he  has  com- 
mitted a  mistake  from  the  management  or  imposi- 
tion of  the  party  or  his  attorney,  or,  indeed,  wnere 
the  mistake  happens  from  any  other  cause.  2 
Caines,  139 ;  5  Johns.,  $50.  In  the  latter  case,  the  re- 
turn may  thus  be  corrected,  either  in  behalf  of  the 
justice,  or  of  the  party  with  his  consent,  upon  an 
affidavit,  which  should  always  state  the  precise 
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VAN  RENSSELAER 

v. 
HOPKINS,  Bail  of  SHELDON. 

Writ  Against  Bail — Enlargement  of  Time. 

If  the  writ  against  ball  be  returnable  so  soon  after 
service  that  the  defendant  cannot,  from  the  distance 
at  which  his  principal  resides,  surrender  him  in 
time,  the  court  will  enlarge  the  period. 

MR.  EMOTT  moved  for  time  to  surrender 
the  principal,  on  an  affidavit  by  the  bail, 
stating  that  the  capias,  returnable  on  the  first 
day  of  this  term,  was  not  served  on  him  till 
the  22d  of  July ;  that  Sheldon  resided  75  miles 
west  of  him,  and  he  himself  near  300  miles 
west  of  Albany,  to  which  place  it  was  neces- 
sary to  send  for  a  copy  of  the  bailpiece,  so  that 
it  was  impossible  to  make  the  surrender  in  due 
time.  'That  the  plaintiff  had  sued  out  &fi.fa. 
against  the  goods  of  Shelden,  which  the  de- 
ponent had  been  informed,  and  at  the  time 
verily  believed  to  be  true,  was  a  complete  ex- 
oneration from  his  liability. 

Per  Curiam.    Take  your  motion.1 
Motion  granted. 


'DOWNING 

v. 
BACKENSTOES. 


[M37 


Note —  Without  words  of  NegotiabUity. 

A  promissory  note,  without  words  of  negotiabil- 
ity,  may,  in  an  action  by  the  payee  against  the 
maker  be  declared  on  as  a  note  within  the  statute. 

A  SSUMPSIT  by  the  payee  of  a  promissory 
1A.  note,  without  words  of  negotiability,  in 
which  the  plaintiff's  declared,  as  on  a  note 
within  the  statute  ;  and  this  was  the  only  count 
in  the  declaration. 

Mr.  Caines,  on  a  general  demurrer,  confess- 
ed that  if  the  cause  were  to  be  determined  on 
the  English  decisions,  it  would  be  against 
him  ;  but  if  it  were  res  Integra  in  this  court,  he 
had  much  to  say. 

Per  Curiam.  The  very  point  was  settled  in 
Green  v.  Long,  April  Term,  1798,  in  conform- 
ity to  the  adjudications  in  Westminster  Hall. 

Judgment  for  the  plaintiff. 

Cited  in— 9  Johns.,  217 ;  8  Wend.,  421 ;  54  How.  Pr., 
335;  43  Super.,  184. 


point  in  which  the  amendment  is  sought,  in  order 
to  enable  the  court  to  judge  of  its  materiality.  3 
Caines,  136.  The  rule  should  also  contain  the  particu- 
lars in  which  such  amendment  is  to  be  made,  in 
order  to  instruct  the  justice  where  to  amend  in  his 
own  behalf,  or  to  compel  an  amendment  in  behalf 
of  the  party.  And,  unless  this  is  the  case,  it  is  pre- 
sumed that  the  rule  would  be  a  nullity.  In  the  first 
case,  the  justice  should  procure  an  office  copy  of 
the  rule  for  his  own  sake ;  in  the  latter,  it  must  be 
served  on  him  by  the  party  before  he  can  be  com- 
pelled to  amend.  Where  the  return  is  imperfect, 
the  justice  may,  by  arrangement  between  the  par- 
ties, gratuitously  make  a  supplementary  return, 
supplying  the  defect ;  but  where  a  motion  is  made 
to  amend,  the  usual  notice  of  the  motion,  &c.,  must 
be  given  to  the  opposite  party.  2  Caines,  258 ;  5 
Johns.,  350.  Where  a  justice  made  a  supplementary 
return,  and  then  another  return  contradicting  it,  the 
court  refused  to  receive  either  and  proceeded  upon 
the  first.  7  Johns.,  548.  And,  where  he  had  given  a 
certificate  of  proceedings  in  the  cause,  and  after- 
wards contradicted  them  by  affidavit,  the  court  re- 
fused an  order  to  amend,  according  to  the  certifi- 
cate. 3  Caines,  84.  And  in  all  cases,  where  the  first 
return  is  precise,  specific,  and  full,  a  further  return 
cannot  be  obtained  by  the  party,  on  making  an 
affidavit  supplementary  to  the  one  on  which  the 
certtorari  was  founded.  2  Johns.,  182. 

These  amendments  may  be  ordered  at  different 
stages  of  the  suit,  according  to  the  circumstances 


|  of  the  case,  and  the  person  applying.  In  one  case, 
!  a  justice  was  allowed  to  amend  a  clerical  mistake, 
\  on  payment  of  costs,  even  after  the  cause  had  been 
argued,  and  the.opinion  of  the  Supreme  Court  had 
been  delivered,  reversing  the  judgment.  2  Caines, 
134.  In  another  case,  he  was  allowed  to  amend 
after  the  cause  had  been  noticed  for  argument, 
upon  an  affidavit  that  he  was  led  into  the  mistake 
by  the  management  and  imposition  of  the  plaintiff's 
attorney.  5  Johns.,  350.  And  the  defendant  will  be 
allowed,  under  special  circumstances,  to  move  for 
the  amendment  of  a  clerical  mistake,  even  after  a 
joinder  in  error.  3  Caines,  83.  But  the  plaintiff  can- 
not, in  general,  move  to  amend  after  an  assignment 
of  errors,  and  especially  after  noticing  the  cause 
for  argument.  2  Caines,  383;  1  Johns.,  493.  But 
the  manner,  time,  &c.,  in  which  a  party  must  apply 
to  the  court  to  have  the  justice's  return  amended, 
and  the  practice  and  proceedings  thereon,  are  now 
generally  regulated  by  the  rules  of  the  different 
courts  of  common  pleas,  it  being  provided  by 
statute  that  they  shall  have  the  power  to  compel 
the  justice  to  make  or  amend  his  return,  by  rule, 
attachment,  or  mandamus,  as  the  case  may  require. 
2  R.  8.,  185,  sec.  179.  And  no  assignment  of  errors 
or  joinder  in  error  is  now  necessary  (2  R.  S.,  185, 
sec.  180),  except  where  error  of  facts  is  assigned. 

It  is  not  necessary,  on  service  of  the  rule  to 
amend,  to  make  out  a  new  return  complete.  It 
may  be  done  with  less  trouble,  and  with  equal  effect 
by  a  supplemental  return. 


1.— The  power  of  bail  to  take  and  surrender  their 
principal,  may  be  exercised  by  deputy  (Boardinan 
and  Hunt  v.  Fowler,  1  Johns.  Cas.,  413),  and  with- 
out the  jurisdiction  of  the  State  in  which  the  action 
is  brought.  Nicolls  v.  Ingersoll,  7  Johns.  Rep.,  145. 
Our  court  is  not  so  rigid  in  exacting  a  surrender 
within  eight  days,  as  the  courts  in  Westminster 
Hall ;  sickness  of  the  principal  is  an  excuse  for  not 
doing  it  (Boardman  and  Hunt  v.  Fowler,  sup.),  and 
would,  therefore,  it  is  presumed,  be  a  reason  for  en- 
larging the  time ;  which  will  be  done  if  the  bail  have 
been  lulled  into  security.  Livingston  v.  Bartles,  4 
Johns.  Rep.,  478.  Where  an  attorney  has,  from 
Imna  flde  motives,  assented  to  a  discharge  from  cus- 
tody on  giving  to  the  sheriff  one  bail  who  turns  out 
insolvent,  the  court  will  permit  the  attorney,  after 
having  filed  common  bail,  to  put  in  special  for  the 
purpose  of  a  surrender.  Gilchrist  v.  Van  Wagenen 
and  Moore,  1  Caines'  Rep.,  499.  The  surrender  is 
complete  before  entering  the  exoneretur,  which  may 
be  done  at  any  time.  Strang  v.  Barber  and  Griffin, 
1  Johns.  Cas.,  329.  The  application  to  the  court  for 
leave  to  surrender,  ought  not  to  be  made  till  after 
the  eight  days  in  term  have  expired,  for  till  then 
the  right  of  the  bail  to  surrender  continues  by  law. 
Ellis  v.  Hay,  Id..  443 :  See  1  Caines'  Rep.,  11  n. 


A  defendant  surrendered  by  his  bail  is  not  en- 
titled to  be  discharged  from  imprisonment,  on  the 
ground  that  the  plaintiff  had  given  notice  of  excep- 
tions to  the  bail,  where  no  exceptions  had  in  fact 
been  entered  on  the  bailpiece.  Lawrence  v.  Gra- 
ham, 9  Wend.,  477. 

Such  notice  would  have  discharged  the  bail ;  but 
the  bail  not  having  availed  himself  of  the  ri/ht  to 
a  discharge  growing  out  of  the  exception,  the  de- 
fendant can  claim  no  advantage  under  it.  /</. 

Bail  have  eight  days  in  full  term  to  surrender  their 
principal..  Mayell  v.  Follett,  7  Wend.,  507. 

The  plaintiff,  however,  may  proceed  in  his  suit 
against  the  bail,  subject  to  the  right  of  the  bail  to 
surrender  their  principal,  and  to  be  discharged,  on 
payment  of  costs.  Id. 

Bail  on  recognizance  will  be  relieved  on  such  a 
I  >ni  in  fide  attempt  to  surrender  within  the  eight  days 
allowed  for  the  surrender.  Warner  v.  Hayden,  3 
Wend.,  251. 

The  right  of  the  bail  to  discharge  himself  by  a 
surrender  of  the  principal  ends  with  the  return  of 
the  ca.  sa.  in  the  original  suit ;  and  the  eight  days 
are  allowed  as  matter  of  grace  rather  than  right. 
Stewart  v.  Patton,  1  Hall,  38. 

The  force  of  the  special  bailpiece  is  spent  by  ar- 
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rest  on  a  ca.  sa.  though  the  prisoner  escape ;  and  he 
cannot  afterward  be  surrendered  by  his  special  bail. 
Ex-partc  Badgeley,  7  Cow.,  472. 

A  surety  for  the  jail  liberties  has  no  power,  as 
such,  to  surrender  his  principal  to  close  confine- 
ment. Id. 

To  warrant  this,  the  technical  relation  of  princi- 
pal and  bail  must  exist.  Id. 

Though  a  defendant  be  discharged  under  the  In- 
solvent Act,  if  he  have  time  to  plead  the  discharge, 
but  omit  to  do  so,  an  exoneretur  will  not,  after  judg- 
ment, be  ordered  in  favor  of  his  special  bail,  on  ac- 
count of  the  discharge.  Campbell  v.  Palmer,  6  Cow., 
596. 

They  must  surrender  in  the  ordinary  way.    Id. 

A  judge  at  chambers,  or  a  commissioner,  &c.,  may 
order  an  exoneretur,  or  the  discharge  of  the  princi- 
pal under  the  Body  Act,  in  the  same  manner  as 
on  an  actual  surrender.  Cunningham  v.  Brown,  5 
Cow.,  289. 

The  discharge  is  conclusive,  and  cannot  be  ques- 
tioned, as  against  the  bail,  for  irregularity  or  fraud, 
Id. 

Bail  may  surrender  their  principal,  and  obtain  an 
exoneretur  on  motion,  after  the  eight  days  allowed, 
ex  gratia,  for  surrender,  if  the  surrender  within 
that  time  was  prevented  by  sickness  of  the  princi- 
pal. Thomas  v.  Buckley,  5  Cow.,  25. 

And  this,  though  no  order  to  stay  proceedings,  or 
rule  for  enlarging  the  time  to  surrender,  was  ob- 
tained within  the  eight  days,  the  sickness  of  the 
principal  not  being  known  to  the  bail  within  that 
time-  Id. 

The  eight  days  during  which  special  bail  may  sur- 
render, ex  gratia,  are  to  be  computed  of  those  with- 
in the  regular  test'e  and  return  days  of  process.  Wig- 
gins v.  Wilson,  5  Cow..  420. 

If  a  defendant  omit  to  plead  his  insolvent's  dis- 
charge to  a  set.  fa.,  whereby  judgment  by  default 
goes  against  him,  he  is  concluded ;  yet,  in  such  case, 
if  the  buil  apply  within  eight  days  after  the  return 
of  the  writ  against  them,  the  court  will,  upon  a 
proper  case  being  made  out,  give  time  to  surrender, 
as  they  would  do  in  other  cases.  Franklin  v.  Thur- 
ber,  1  Cow.,  427. 

And  in  the  meantime  they  will  stay  the  proceed- 
ings, and  will  further  order,  that,  on  surrendering 
the  defendant  and  paying  the  costs  of  the  action, 
proceedings  against  them  be  perpetually  stayed. 

Where,  on  a  surrender,  and  committitur  of  the  de- 
fendant by  his  bail,  the  plaintiff  consented  to  an 
exoneretur,  this  was  deemed  a  sufficient  discharge, 
as  it  regarded  the  plaintiff ;  as  the  exoneretur  mitrht 
be  entered  by  the  bail,  at  any  time,  and  pleaded. 
Kellogg  v.  Munro,9  J.  R.,  300. 

Sunday  is  to  be  reckoned  one  of  the  eight  days. 
Brown  v.  Smith,  9  J.  R.,  84. 

Bail  may  depute  another  to  take  and  surrender 
their  principal.  Nicolls  v.  Ingersoll,  7  J.  R.,  145. 

That  right  to  surrender,  resulting  from  from  the 
relation  between  the  bail  and  principal,  is  to  be  ef- 
fected as  circumstances  shall  require,  and  is  not  a 
personal  power  or  authority  to  be  executed  by  the 
bail  only.  Id. 

The  bail  may  depute  ex  necessitate.  See  Boardman 
v.  Fowler,  1  J.  C.,  413. 

The  bail  may  take  their  principal  out  of  the  juris- 
diction of  the  court  in  which  they  entered  into  their 
recognizances,  and  that  even  in  a  different  State. 
Nicolls  v.  Ingersoll,  7  J.  R.,  145. 

So,  bail  to  an  action  in  Connecticut  were  allowed 
to  take  their  principal  here.  Id. 

After  demand,  they  may  break  open  an  outer 
door.  Id. 

And  may  take  their  principal  on  a  Sunday,  and 
may  confine  him  till  the  next  day,  and  then  sur- 
render him.  Id. 

The  time  allowed  the  bail  is  ex  gratia,  and  they 
must,  at  their  peril,  surrender  at  that  time.  Olcott 
v.  Lilly,  4  J.  R.,  407. 

The  principal  was  sued  in  1800,  and  made  no  de- 
fense, but  judgment  was  not  docketed  till  1808 ;  in 
the  meantime,  the  defendant  had  been  in  jail,  was 
reputed  insolvent,  and  sometime  after  removed  in- 
to another  State,  the  bail  were  arrested  on  a  writ, 
returnable  in  May  Term,  1809 :  on  the  ground  of 
surprise  on  the  part  of  the  plaintiff,  the  court,  in 
August  Term,  180!),  permitted  the  bail  to  surrender 
their  principal,  on  payment  of  costs  of  the  suit  on 
recognizance.  Livingston  v.  Bartles,  4  J.  R.,  478. 

After  the  time  for  surrender  has  expired,  the  court 
will  not  relieve  the  bail  by  ordering  an  exnneretur 
on  the  ground  that  the  defendant  is  a  resident  and 
not  liable  to  arrest.  Stever  v.  Sornberger,  10  Wend., 
121. 

CAINES'  REPS.,  3. 


Whether  the  bail  can,  in  any  stage  of  the  pro- 
ceedings, move  for  an  exoneretur  on  such  ground. 
Id. 

In  an  action  on  a  recognizance  of  bail  put  in,  in  a 
court  of  common  pleas,  prosecuted  in  this  court, 
the  time  of  surrender  is  governed  by  the  practice  of 
this  court,  and  not  by  that  of  the  court  in  which 
the  recognizance  was  taken.  Ward  v.  Mozer,  19 
Wend..  158. 

Bail  are  not  fixed,  till  the  expiration  of  eight  days 
in  full  term  after  the  return  of  process  against 
them ;  until  after  the  expiration  of  which  time  they 
may  surrender  their  principal.  Kane  v.  Ingraham, 
2  J.  C.,  403;  Strang  v.  Barber,  1  J.  C.,  329;  Ellis 
v.  Hay,  Id.,  334 ;  Brown  v.  Smith,  9  J.  R.,  84 ;  Browne- 
low  v.  Forbes,  2  J.  R.,  101. 

And  the  surrender  may  be  made  without  applica- 
tion to  the  court.  Ellis  v.  Hay,  1  J.  C.,  334. 

If  a  plaintiff  elect  to  sue  special  bail  jointly,  he 
who  is  first  taken  shall  have  time  to  surrender,  till 
the  last  is  taken  also,  and  till  the  time  allowed  the 
last  for  surrendering  is  expired.  Ballard  v.  Kibbe, 
C.  C.,  51. 

If  he  sues  them  separately,  then  each  may  be 
separately  fixed,  or  one  may  be  fixed,  and  the  other 
may  afterward  surrender  the  principle,  and  be  dis- 
charged, so  that,  in  fact,  the  plaintiff  may  have  the 
body  in  custody,  and,  at  the  same  time,  go  on  with 
a  suit  against  the  other  bail,  who  has  been  fixed ; 
but  he  can  have  only  one  satisfaction.  Id. 

The  court  refused  to  enlarge  the  time  for  sur- 
rendering on  an  affidavit  stating  that  the  bail  had 
mistaken  the  time  of  the  return  of  the  capias  against 
him,  and  the  absence  of  the  principal  from  the 
State.  Rathbone  v.  Warren,  4  J.  R.,  310. 

The  time  for  surrendering  the  principal  was  en- 
larged on  an  affidavit,  stating  the  service  of  the 
capias  to  have  been  made  but  a  few  days  before  its 
return,  and  the  residence  of  the  defendant  and  his 
bail  at  a  great  distance  from  the  place  of  holding  the 
court.  Van  Rensselaer  v.  Hopkins,  3  Cai.  R.,  136. 

Permitting  the  bail  to  exonerate  themselves,  by  a 
surrender  or  their  principal,  within  eight  days  after 
the  return  of  the  process  against  them,  is,  technical- 
ly speaking,  ex  gratia;  but  is,  notwithstanding,  in 
effect,  no  further  ex  gratia  than  that  the  costs  in  the 
suit  on  the  recognizance  are  always  required  to  be 
paid.  Brownelow  v.  Forbes,  2  J.  R.,  101. 

The  bail  are  relieved  after  surrender  of  their  prin- 
cipal, on  motion  and  not  by  plea.  Id. 

The  revised  statutes  authorizing  surrender  of 
principal  by  sureties  for  bail  limits,  at  any  time  be- 
fore judgment  against  them,  does  not  entitle  them 
to  have  the  bond  given  up  after  suit  commenced 
on  an  alleged  escape.  Betts  v.  Livermore,  1  Sandf ., 
684. 

Where  the  defendant  is  in  prison  on  a  charge  of 
felony,  he  may,  at  the  instance  of  his  bail,  he  brought 
up  upon  a  habeas  cftfpuf,  that  he  may  be  surrender- 
ed. Bignell  v.  Forrest,  2  J.  R.,  482. 

Where  a  suit  is  brought  on  the  recognizance,  and 
the  principal  is  surrendered  within  the  time  allowed, 
the  costs  must  be  paid  before  an  exoneretur  can  be 
entered.  Parker  v.  Tomlinson,  2'J.  &  C.,  220 ;  Browne- 
low  v.  Forbes,  2  J.  R.  101. 

The  exoneretur  will  be  allowed,  although  the  bail 
have  been  indemnified  by  their  principal.  Browne- 
low  v.  Forbes,  2  J.  R.,  101. 

The  sickness  of  the  bail  is  an  excuse  for  not  sur- 
rendering the  principal  within  the  eight  days. 
Boardman  v.  Fowler,  1  J.  C.,  413 :  8.  C.,  C.  C.,  108. 

The  exoneretur  will  be  permitted  to  be  entered 
where  the  surrender  has  been  duly  made,  after  the 
expiration  of  the  eight  days.  Strang  v.  Barker,  1  J. 
C.,339. 

When  exonerated  on  payment  of  costs,  the  bail 
must  seek  the  plaintiff,  and  pay  them,  without  wait- 
ing for  a  demand,  or  tender  of  a  bill.  Cathcart  v. 
Cannon,  1  J.  C.,  220 ;  S.  C.,  C.  C.,  80. 

Though  a  defendant  be  discharged  under  the  In- 
solvent Act,  if  he  have  time  to  plead  the  discharge, 
but  omit  to  do  so,  an  exoneretur  will  not  after 
judgment  be  ordered  in  favor  of  his  special  bail, 
on  account  of  the  discharge.  Campbell  v.  Palmer, 
6  Cow.,  598. 

They  must  surrender  in  the  ordinary  way.    Id. 

A  judge  at  chambers,  or  a  commissioner,  &c.,  may 
order  an  exoneretur,  on  the  discharge  of  the  princi- 
pal under  the  Body  Act,  in  the  same  manner  as 
on  an  actual  surrender.  Cunningham  v.  Brown,  5 
Cow..  289. 

The  discharge  is  conclusive,  and  cannot  be  ques- 
tioned, as  against  the  bail  for  irregularity  or 
fraud.  Id. 

Where  a  defendant  has  obtained  his  discharge 
under  the  Insolvent  Act,  after  a  judgment  against 
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JACKSON,  ex  dem.  ROBINSON  ET  AL., 
MUNSON. 

Attainder — Conviction — Articles  of  Peace. 

A  conviction  under  the  act  of  attainder,  If  after 
the  signing  of  the  preliminary  articles  of  peace,  is 
void. 

MARGARET  JOHNSON,  daughter  of  Sir 
William  Johnson,  who  was  seized  of  the 
premises  in  question,  was  in  January,  1783, 
convicted  under  the  Act  of  Attainder  passed 
October,  1779.  It  was  decided  that  the  at- 
tainder, being  after  the  preliminary  articles  of 
peace  were  signed,  was  void. 

Cited  in— 2  Wend.,  71. 


BLASDELL 

1). 

HEWITT,  qui  tarn.,  The  Overseers  of  Kings- 
bury. 

Penalty — Setting  Liquor — Declaration. 

A  declaration  for  a  penalty  for  selling  liquor  con- 
trary to  the  "  act  to  lay  a  duty  on  strong  liquors, 
and  for  regulating  inns  and  taverns,"  ought  to  state 
the  town  where,  time  when,  quality  and  quantity  of 
liquor,  and  negative  the  liquors  in  the  proviso  in 
the  7th  section. 

Citations— 1  Rev.  Laws.,  400,  sec.  16. 

ERROR  on  certiorari  to  a  justice's  court,  in 
a  qui  tarn  action  for  the  penalties  incurred 
under  the  seventh  section  of  the  Act,  entitled 
"An  Act  to  lay  a  duty  on  strong  liquors,  and 
for  regulating  inns  and  taverns,"  by  which  it 
is  ordained  (1  Rev.  Laws,  484).  "  That  if  .any 
person  shall  sell  by  retail  any  strong  or  spiritu- 
ous liquors,  without  having  such  license  as 
aforesaid,  or  if  any  person  shall  sell  any  strong 
or  spirituous  liquors,  to  be  drank  in  his  or  her 
house,  out-house,  yard  or  garden,  without 
having  entered  into  such  recognizances  as 
aforesaid,  every  person  who  shall  be  guilty  of 
either  of  the  offenses  aforesaid,  shall  forfeit 
for  each  offense,  the  sum  of  twenty-five  dol- 
lars :  Provided  always,  that  no  person  shall  be 
subject  to  be  prosecuted  by  virtue  of  this  act, 
for  selling  metheglin.  currant-wine,  cherry- 
wine,  or  cider,  to  be  by  such  person  made, 
and  which  shall  not  be  drank  in  his  house, 
out-house,  yard  or  garden."  By  the  16th  sec- 
tion the  penalties  are  recoverable  "by  any 

him,  which  is  revived  by  sci.  fa.,  personally  served, 
his  bail  will  not  be  relieved  on  motion.  Franklin  v. 
Thurber,  1  Cow.,  427. 

Where  the  defendant  neglected  to  avail  himself 
of  his  discharge  under  the  Insolvent  Act,  but  al- 
lowed judgment  to  be  perfected  against  him,  the 
court  would  not,  on  motion  of  his  bail,  order  an  I 
exoneretur  on  the  bailpiece.  Mechanics  Bank  v. 
Hazard,  9  J.  R.,  392 ;  Post  y.  Riley,  18  J.  R.,  54. 

The  discharge  of  the  principal,  under  a  bankrupt 
or  insolvent  law,  is  equivalent  to  a  surrender,  so 
that  if  obtained  at  any  time  before  the  period  al- 
lowed the  bail,  ex  gratia  has  expired,  they  may  avail 
themselves  of  it:  but  this  is  the  only  instance  in 
which  the  bail  will  be  relieved,  where  the  event,  on 
which  the  application  is  grounded,  took  place  after 
they  were  legally  fixed.  Olcott  v.  Lilly,  4  J.  It.,  407  ; 
Trumbull  v.  Healy,  21  Wend.,  670. 

The  discharge  of  the  defendant  under  an  insolvent 
or  bankrupt  law,  before  the  bail  are  fixed,  entitles 
them  to  an  exoneretur,  without  a  surrender  of  their 
principal.  Kane  v.  Ingraham,  2  J.  C.,  403 ;  Seaman 
v.  Drake,  1  Cai.  R.,  9. 

And  the  exoneretur  may  be  entered,  although  the 
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person  who  shall  prosecute  for  the  same  ;  one 
moiety,  when  recovered,  to  be  paid  to  the 
overseers  of  the  *poor."  The  declara-  [*138 
tion  was  " as  well  for"  Hewitt  "as  the  over- 
seers of  the  poor,"  &c.,  that  the  now  plaint- 
iff "did  sell,  or  allowed  to  be  sold,  strong  or 
spirituous  liquors,  to  be  drank  in  his  house, 
contrary  to  the  form,  &c. ,  and  therefore,"  the 
aforesaid  Thomas  Blasdell  is  indebted,"  Arc. 
To  this  the  defendant  demurred  especially, 
"because  it  was  not  set  forth  to  whom  the  said 
strong  or  spirituous  liquors  were  sold,  nor 
where  ;"  and  the  demurrer  being  overruled, 
the  cause  went  on  by  consent,  as  if  upon  the 

feneral  issue,  in  which  the  jury  found  a  ver- 
ict  for  the  plaintiff. 

Mr.  Weston,  for  the  plaintiff  in  error,  assigned 
the  following  reasons  :  1.  That  the  action  was 
in  the  name  of  the  plaintiff  below,  and  that  of 
the  overseers ;  whereas  it  ought,  by  the  statute, 
to  have  been  in  his  own  ;  2.  That  though  the 
overseers  of  the  poor  of  the  town  were  entitled, 
the  declaration  did  not  state  time  or  place 
where  the  offense  was  committed  ;  3.  That  it 
was  in  the  alternative,  "  sold,  or  allowed  to  be 
sold,"  and,  therefore,  wanted  certainty ;  4. 
That  the  kind  of  liquors  sold  was  not  stated  ; 
5.  That  the  declaration  did  not  negative  the 
selling  to  be  of  the  liquors  mentioned  in  the 
proviso  ;  6.  That  conviction  was  not  set  forth. 

Per  Curiam.  The  first  point  relied  on  for 
error  has  been  determined  against  you  this 
term,  in  a  cause  under  the  act  for  the  inspec- 
tion of  flour. '  The  answer  may,  therefore,  be 
confined  to  the  other  objections. 

Mr.  Shephard,  contra.  By  consenting  to  go 
to  trial,  the  now  plaintiff  has  waived  all  ex- 
ceptions to  the  proceedings.  As  to  the  last 
error  urged,  it  is  never  required  to  state  a  con- 
viction, in  order  to  warrant  a  judgment. 

KENT,  Ch.  J.  The  Act  (Section  16,  1  Rev. 
Laws,  490,)  gives  the  moiety  of  the  penalty  to 
the  overseers  of  the  town  in' which  the  offense 
is  committed  ;  this  alone  is  fatal. 

SPENCER,  /.  The  declaration  wants  time 
and  place  ;  nor  does  it  negative  the  qualifica- 
tions of  the  "proviso."2  For  all  of  these  rea- 
sons it  is.  therefore,  bad. 

1.— See  Ferris  v.  Coles,  post,  207. 
2.— This  ought  to  be  the  "clause.    "See  Houghton 
v.  Strong,  1  Caines'  Rep.,  486,  and  note  there. 

application  be  made  after  the  expiration  of  the 
eight  days.  Seaman  v.  Drake-,  1  Cai.  R.,  9. 

And  the  bail  are  in  like  manner  entitled  to  an  e.r- 
oneretur,  where  the  right  to  imprison  the  principal 
is  taken  away  by  the  Legislature.  Trumbull  v. 
Healy,  21  Wend.,  670;  Wnitev.  Blake,  22  Wend.,  612: 
Russell  v.  Champion.  9  Wend..  462. 

An  exoneretur  will  be  ordered,  notwithstanding 
the  allegation  of  fraud ;  this  can  be  raised  only  by 
a  new  action.  Trumbull  v.  Healy,  21  Wend.,  670. 

So,  proceedings  against  the  bail  will  be  staid,  after 
declaration,  plea,  and  demurrer,  in  the  suit  against 
them.  Riddles  v.  Mitchell,  1  Cai.  R.,  11,  n. 

A  person  was  arrested  on  me*ne  process,  and  con- 
tinued in  prison  sixty  days  ;  in  the  meanwhile  he  was 
fixed  as  bail ;  he  was  afterward  declared  bankrupt, 
under  the  law  of  the  tTnited  States,  and  received 
his  discharge ;  held  that  the  act  of  bankruptcy  was 
not  consummate,  until  the  last  of  the  sixty  days, 
that  the  recognizance  of  bail  was  a  debt  provable 
under  the  commission,  and  that  an  execution,  issued 
on  the  judgment,  on  the  recognizance,  should  be- 
set aside,  with  costs.  Rathbone  v.  Blackford,  1  Cai. 
R.,  588 ;  N.  Y.  Dig.,  Vol.  I.,  p.  243,  et  seq. 
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LIVINGSTON,  J.  It  ought  to  have  been  shown 
what  liquors  were  sold,  and  perhaps  to  have 
negatived  the  others. 

THOMPSON,  J.  The  declaration  is  clearly  de- 
fective on  the  last  ground  taken  by  Mr.  Justice 
Spencer. 

Judgment  reversed. 

Overruled— 3  Johns.,  438;  4  Johns.,  306. 
Cited  in— 2  Abb.  Pr.,  473. 


139*]  *GARDINIER  «.  CROCKER. 

Default — Excuse —  Costs. 

A  clear  mistake  of  the  time  when  a  writ  is  return- 
able, will,  if  merits  be  shown,  excuse  a  default,  on 
payment  of  costs,  and  pleading  issuably. 

MR.  W.  VAN  NESS  moved,  in  an  action  of 
assault  and  battery,  to  set  aside  the  de- 
fault and  subsequent  proceedings  on  two  affi- 
davits ;  one  by  the  defendant,  stating  that  he 
thought  the  writ  was  returnable  as  of  this 
term,  and  had  a  good  and  substantial  defense  ; 
the  other  by  himself,  that  he  had  been  retained 
to  defend,  but  was  informed  the  writ  was  re- 
turnable the  first  Monday  in  this  August,  and 
had  not,  therefore,  given  notice  of  retainer. 

Mr.  Van  Vechten,  contra,  stated  the  writ  to 
Lave  been  returnable  in  May. 

Per  Curiam.  Take  your  motion  on  payment 
of  costs  and  plead  issuably. 


VAN  DRISNER  «.  CHRISTIE. 

In  real  actions,  motion  must  be  made  for  judg- 
ment. 

IN  dower,  and  all   real   actions,   judgment 
cannot  be  entered  without  motion  in  open 
court. 


MEIKS  v.  CHILDS. 

Practice  to  obtain  bonds  filed  for  security  for 
costs. 

THE  clerk  cannot  give  up  bonds  filed  for 
security  for  costs  in  an  action  where  a 
non-resident  is  plaintiff  ;  the  application  must 
be  to  the  court,  and  the  affidavit  on  which  it 
is  founded  should  state  the  due  taxation  of 
costs,  the  name  of  the  surety,  and  the  non- 
residence  of  the  plaintiff. 


MUMFORD  v  CAMMANN. 

Venue — Changing — Residence     of    Witnesses — 
New   York  and  Kings. 

The  rule  as  to  changing  the  venue,  by  a  defend- 
ant, on  account  of  the  residence  of  his  witnesses, 
does  not  apply  between  the  counties  of  Kings  and 
New  York.* 

*See  1  Caines'  Rep.,  1,  2,  et  seq. 
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rpHISwas  an  application  to  change  the  venue 
J-  from  the  County  of  Kings  to  the  City  and 
County  of  New  York,  on  an  affidavit,  that  all 
the  witnesses  of  the  defendant  resided  in  the 
city  of  New  York. 

Per  Curiam.  The  rule  we  have  laid  down, 
as  to  allowing  the  defendant  to  bring  back  the 
venue,  when  his  witnesses  reside  in  the  countv 
to  which  it  is  to  be  removed,  and  the  plaintiff 
does  not  show  that  he  has  anywhere  it  is  laid, 
cannot  apply  to  a  case  like  the  present.  The 
court-house  of  the  County  of  Kings  is  so  con- 
tiguous to  the  city  of  New  York  that  there  is 
no  hardship  in  carrying  witnesses  from  one 
place  to  the  other.2  There  is  hardly  a  county 
in  the  State  *in  which  the  witnesses  [*14O 
who  attend  a  trial  do  not  travel  farther  than 
they  will  in  the  present  suit. 

Take  nothing  by  the  motion. 


JACKSON,  ex  dem.  CRAMER, 

v. 

STILES. 
WILLIAMS,   Tenant. 

Nonsuit — Attachment  for   costs — Affidavit  on 
Application. 

On  application  for  attachment  for  costs  on  non- 
suit, for  not  confessing  lease,  &c.,  the  affidavit  must 
show  that  there  was  authority  to  demand  them  given 
by  the  lessor. 

ON  MOTION  for  an  attachment  for  not  pav- 
ing costs,  on  account  of  the  plaintiff's 
being  nonsuited,  for  want  of  confessing  lease, 
entry,  and  ouster,  the  affidavit  must  state  that 
the  person  demanding  them  of  the  tenant  was 
duly  authorized  by  the  lessor  of  the  plaintiff, 
according  to  the  English  practice.3 


BRANDT,  ex  dem.  M'CLELAND, 

v. 
BURROWS. 

Nonsuit — Notice —  Waiver. 

A  notice  for  judgment  as  in  case  of  nonsuit,  is  no} 
waived  by  a  notice  for  a  commission. 

MR  SCOTT  insisted  that  the  notice  of  mo- 
tion for  judgment  as  in  case  of  nonsuit 
was  waived  by  giving  subsequent  notice  of  an 
application  for  a  commission. 

Per  Curiam.  The  defendant  knew  you  were 
entitled  to  stipulate  ;  he  therefore  comes  pre- 
pared, if  you  do  that,  to  make  his  other  mo- 
tion. If  you  elect  to  have  judgment  of  non- 
suit against  vou,  it  is  in  your  power.  If  not, 
you  must  stipulate,  and  then  the  motion  for 
the  commission  will  be  granted. 


2.— S.  P.,  Holcroft  v.  Collwest,  Andrews,  66. 
3.— Run.  Eject.,  415. 
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JACKSON,  ex  dem.  LAWYER, 

STILES. 
PALMITIER,  Tenant. 

Signature  of  Attorney. 

Notice  of  motion  to  set  aside  proceedings  against 
the  casual  ejector,  and  admit  the  tenant  to  defend, 
s  not  had  because  signed  "  attorney  for  the  tenant." 

MR.  QUACKENBOSS  objected  to  the  notice 
of  motion  to  set  aside  proceedings  against 
the  casual  ejector,  and  that  the  tenant  might 
be  admitted  to  defend,   because  it  was  sub- 
scribed "  attorney  for  the  tenant." 

Per  Curiam.  There  is  nothing  in  the 
objection. 


REYNOLDS  v.  BEDFORD. 
HERRICK  v.  BEDFORD. 

1.  Demurrer — Ten  Pound  Act — Overruling  by 
Justice.     2.  Oath  to  Constable —  Variation. 

A  demurrer  to  evidence  is  not  a  proceeding:  appli- 
cable to  the  Ten  Pound  Act,  and  a  justice  may  there- 
fore overrule  it,  thoug-h  there  be  no  joinder  in  de- 
murrer, or  j  udgment  prayed  for.  If  a  j  ustice  under- 
take to  set  out  the  oath  he  administered  to  a  con- 
stable, and  it  vary  from  that  prescribed,  it  is  fatal, 
notwithstanding1  he  state  that  he  "  duly  "  adminis- 
tered it. 

Citations-4  State  Laws,  476,  ch.93,  2  Cai.,  134. 

ON  a  certiorari  in  these  causes  to  a  justice's 
court,  the  errors  relied  on  were,  that  in 
one  it  appeared  on  the  face  of  the  record,  the 
justice  overruled  a  demurrer  to  evidence, 
without  any  demand  of  judgment  from  the 
opposite  party,  or  his  having  joined  in  it ;  till 
which  period,  it  was  contended,  there  was  no 
141*]  issue  in  law.  That  in>  the  other,  the  Con- 
stable, though  said  to  be  duly  sworn,  appeared 
not  to  have  been  so,  as  the  oath  set  out  was 
only  "to  attend  the  said  jury,  and  to  keep 
them  together  in  a  private  place,  until  they  had 
agreed  on  their  verdict ;"  and  that  in  both 
cases  the  witnesses  were  sworn  to  "maintain 
the  action,"  instead  of  "  to  declare  the  truth." 
Mr.  Cody,  for"  the  plaintiff,  on  the  first  point, 
cited  4  Bac.  Abr.,  137  (Old  edition),  and  on  the 
last,  Day  \.  Wilder  (2  Caines'  Rep.,  134). 

Per  Curiam.  In  the  first  of  these  causes, 
we  think  there  is  no  error  in  the  point  relied 
on.  The  justice,  in  our  opinion,  was  correct 
in  overruling  the  demurrer.  The  act  confer- 
ring jurisdiction  to  justices  of  the  peace,  gives 
to  either  party  the  right  of  trial  by  jury  ;  and, 
when  it  is  considered  generally,  that  the  justices 
cannot  be  much  acquainted  with  the  science 
of  the  law,  it  cannot  be  important  to  the  parties 
litigant  to  draw  the  examination  of  facts  from 
the  jury  to  the  court.  An  act  of  the  last  ses- 
sion enables  every  party  aggrieved  to  obtain  a 
special  return  of  the  facts  (4  State  Laws,  476, 
ch.  93),  and  this,  we  think,  ought  to  supercede 
demurrers  to  evidence.  They  are  frequently 
interposed  to  entangle  justice  in  the  nets  of  the 
law  ;  and  we  mean  to  be  understood  that  the 
inferior  magistrate  rightly  overruled  it,  on  the 
ground  that  it  is  a  proceeding  inapplicable  to 
suits  under  the  "Act for  the  more  speedy  re- 
covery of  debts  to  the  value  of  twenty-five 
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dollars."  The  judgment  in  that  cause  must 
therefore  be  affirmed.  In  the  second  it  must 
be  reversed,  agreeably  to  the  decision  in  Day 
v.  WUber.  For  the  justice  has  undertaken  to 
set  forth  the  oath  he  did  administer  ;  and  as  it 
is  materially  variant,  the  word  "  duly  "  cannot 
be  of  any  avail 

Judgment  of  affirmance  in  the  first  cause. 
Of  reversal  in  the  second. 

Cited  in— 13  Johns.,  250 ;  13  Barb.,  118. 


CLENDINING  AND  ADAMS   v.  CHURCH. 

1.  Marine  Insurance — Wage?-  Policy — Aver- 
ments— Evidence.  2.  Id. — Id. — Loss  Must  be 
Absolutely,  not  Technically  Total. 

Neither  a  want  of  averring  interest,  nor  the  words 
of  the  insurance  being,  "  policy  to  be  proof  of  in- 
terest," are  of  themselves  evidence  of  a  watrer  pol- 
icy. 

On  a  wager  policy,  to  entitle  the  assured  to  re- 
cover, the  loss  must  be  absolutely  total ;  a  technical 
total  gives  no  right. 

Citations— 2  East,  390 ;  stat.  19  Geo.  II.,  ch.  37 :  2 
Str.,  1250;  Marshall,  424:  2  Burr.,  695 ;  1  D.  &  E.,  308, 
310;  Com.,  361 ;  1  Wils.,  191 ;  1  Willis,  641. 

rpHIS  was  an  action  on  a  policy  of  insurance 
J-  on  the  schooner  Neptune;  from  Wilming- 
ton, North  Carolina,  to  Kingston,  Jamaica.  At 
the  foot  of  the  instrument  was  a  written  mem- 
orandum in  these  words  :  "  Warranting  noth- 
ing ;  policy  to  be  proof  of  interest,  and  no  in- 
sufficiency of  papers  to  be  of  detriment  to  the 
insured."  The  declaration  contained  no  aver- 
ment of  interest  in  anyone. 

At  the  trial,  it  appeared  that  the  vessel, 
when  pursuing  the  voyage  insured,  was  capt- 
ured by  a  Spanish  privateer,  *and,  on  [*142 
being  chased  the  next  day  by  a  British  armed 
vessel,  was  run,  by  the  prize-master,  upon  the 
rocks  off  the  Island  of  Cuba.  That  while  she 
lay  there,  she  was  boarded  and  retaken  by  the 
boats  of  the  British,  who  got  her  off,  "after 
being  much  injured  in  her  bottom,  and  losing 
her  anchors,  cables  and  keel.  That  they  then 
carried  her  to  Jamaica,  where  she  was  libeled 
and  restored,  on  payment  of  one  eighth  of  her 
value  for  salvage,  but  on  being  hove  down  to 
be  examined,  was  found  to  be  so  much  dam- 
aged, that  to  repair  her  would  cost  more  than 
the  amount  of  the  insurance,  by  which  she 
was  fully  covered.  In  consequence  of  this,  the 
captain,  who  was  also  owner,  sold  her  for 
£120,  Jamaica  currency,  to  Messrs.  Curry  & 


NOTE.— Jf art ne  Insurance — Wager  policies. 

At  common  law  wager  policies  were  held  valid. 
Clendining  v.  Church,  supra;  Buchanan  v.  Ocean 
Ins.  Co.,  6  Cow.,  318;  Abbott  v.  Sebor,  3  Johns.  Cas., 
39. 

In  England  they  are  now  prohibited  by  statute.  19 
Geo.  II.,  ch.  37.  See  Aberf old  v.  Beard,  2  D.  &  E.,  610 ; 
Good  v.  Elliott,  3  T.  R.,  704. 

They  are,  also,  generally  held  invalid  throughout 
the  United  States.  See  N.  Y.,  Rev.  Stat.,  7th  ed.,  p. 
1962;  Mount  v.  Waite,  7  Johns.,  434;  Amory  v.  Gil- 
man,  2  Mass.,  1:  Hait  v.  Hodge,  6  N.  H.,  104;  Colla- 
mer  v.  Day,  2  Vt.,  144 ;  Pritehett  v.  Ins.  Co.  of  N.  A., 
3  Yeates,  464 ;  Edgell  v.  McLaughlin,  6  Whart.,  176 ; 
Babcock  v.  Thompson,  3  Pick.,  446 ;  2  Parsons  Mar. 
Ins.,  155. 
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Co. ,  who  repaired  her,  but  what  it  cost  did  not 
appear.  No  evidence  of  abandonment  was 
offered. 

On  this  testimony  the  plaintiffs  rested  their 
cause,  and  the  counsel  for  the  defendant 
moved  for  a  nonsuit,  because,  as  it  was  a 
wager  policy,  and  the  Neptune  did  arrive,  a 
loss  had  not  happened  ;  and  allowing  it  to  be 
an  interest  policy,  on  which  the  plaintiffs 
might,  notwithstanding  the  restoration,  re- 
cover an  average  loss,  yet  there  was  not  any 
proof  adduced  to  show  its  amount.  The  judge 
inclining  to  this  opinion,  ordered  the  plaintiff 
to  be  called,  and  as  he  did  not  answer,  granted 
the  nonsuit. 

Application  was  now  made  to  set  it  aside  on 
the  following  grounds  :  1st.  That  the  capture 
by  the  Spanish  privateer  made  the  loss  total, 
and  entitled  the  plaintiffs  to  recover.  2d.  That 
if  it  was  an  interest  policy,  the  plaintiffs  were 
entitled  to  recover  for  a  partial  loss,  the 
amount  of  which  should  have  been  submitted 
to  the  jury. 

Mr.  Riker,  in  support  of  the  motion.  On  a 
wager  policy,  as  there  is  no  partial  loss,  a  capt- 
ure, though  but  for  five  minutes,  creates  a 
total  one.  On  this  subject  the  English  decisions 
are  not  many,  and  those  difficult  to  be  recon- 
ciled. The  first  to  which  it  will  be  necessary  to 
call  the  attention  of  the  court  is  Depaba  v. 
Ludlow  (Com.  Rep.,  261).  In  that  case  the 
vessel  was,  after  capture,  retaken  ;  but  the 
mere  interruption  of  the  voyage  was  held  to 
give  a  right  to  recover.  The  same  principle  is 
found  in  Pond  v.  King  (1  Wils.,  191).  On  a 
policy  for  time,  the  vessel  was  taken,  retaken, 
and  restored  on  salvage  ;  yet  the  loss  was  ruled 
143*]  to  be  *total.  In  Wiitehead  v.  Bance 
(Marsh.  426),  a  similar  decision  was  made. 
Pole  v.  Fitzgerald  (Willes,  641)  does  not  apply. 
That  was  not  a  case  of  capture ;  and  the  ques- 
tion here  is,  does  a  capture  make  a  total 
loss  ?  On  a  wager,  a  capture  gives  a  vested 
right,  which  subsequent  restoration  cannot  de- 
feat. On  an  interest  policy,  the  rule  is  differ- 
ent, because  it  is  a  contract  of  indemnity, 
founded  on  property ;  the  restoration,  there- 
fore, may  affect  the  claim  for  a  total  loss,  and 
make  it  only  an  average.  No  such  reasoning 
can  apply  to  a  wager.  On  the  second  point,  it 
is  to  be  observed  that  the  words  "  interest  or 
no  interest "  do  not  necessarily  make  a  wager 
policy.  (1  Marsh.,  99.)  That  the  present  was 
a  wager  policy  is  not  inferable,  from  there 
being  no  averment  of  interest  in  anyone.  It  is 
not  essential  to  aver  interest  in  an  action  on  an 
interest  policy.  (2 Marsh.,  591,  citing  Crawfurd 
v.  Hunter,  8  D.  &  E.,  13,  where  that  point  was 
settled  on  demurrer  to  the  4th  count  of  the 
declaration.)  This,  then,  might  have  been  an 
interest  policy  ;  the  facts,  therefore,  ought  to 
have  been  submitted  to  the  jury  to  determine 
the  extent  of  the  partial  loss,  as  they,  in  them- 
selves, afforded  a  means  of  ascertaining  the 
amount. 

Messrs.  Pendleton  and  Hoffman,  contra.  The 
true  policy  on  which  wager  policies  turn  is, 
has  there  been  a  total  loss  of  the  voyage  ? 
(Spencer  v.  Franco,  Park,  75.)  If  not,  a  mere 
capture,  which  neither  defeats  the  voyage  nor 
alters  the  property,  gives  no  right  of  recovery. 
(Dean  v.  Dicker,  2  Str.,  1250,  acknowledges 
the  same  position.)  Lee,  Ch.  J.,  says,  that  had 
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the  ghip  been  re-captured  before  carried  infra 
prcesidia,  the  decision,  which  was  in  favor  of 
the  plaintiff,  might  have  been  otherwise.  In 
Depaba  v.  Ludlow,  the  voyage  was  defeated  by 
the  interruption.  So  in  Pond  v.  King,  the  in- 
surance was  for  time,  and  the  cruise  totally 
lost.  The  same  principle  is  recognized  in 
Witherspoon  v.  Bank* (Marsh.,  406).  ^We  admit 
that  in  this  country,  actions  on  wager  policies 
may  be  maintained,  and  that  if  this  be  a  wager 
policy,  it  was  not  necessary  to  abandon  ;  but  if 
this  be  not  a  wager  policy,  then  we  contend 
the  nonsuit  ought  to  stand.  The  facts  could 
not  warrant  referring  the  case  to  the  jury. 
They  had  no  criterion  to  estimate  an  average, 
and  could  not  be  allowed,  without  a  datum  to 
go  by,  to  settle  one  by  guess.  Crawfurd  v. 
Hunter  is  not  applicable  to  the  *case  [*144- 
before  the  court.  In  that  case,  the  count  de- 
murred to  had  words  tantamount  to  an  aver- 
ment of  interest.  But  whatever  may  be  the 
English  decisions  on  this  point,  our  policies 
have  a  clause  which  renders  it  necessary.  The 
underwriter  contracts  to  pay  only  after  proof 
of  loss  and  interest.  Against  this  may  be  urged 
the  memorandum.  If  so,  then  it  is  a  wager 
policy,  and  within  the  arguments  used  on  the 
first  point.  They  are  fully  established  by  the 
decision  in  Pole  v.  Fitzgerald,  which  overturned 
the  cases  referred  to  by  the  opposite  side,  and 
established  that  on  a  wager  policy  there  could 
be  no  technical  total  loss.  It  is  not  requisite 
that  the  ship  should  actually  perish.  If  she 
arrive  at  a  port,  not  that  of  her  destination,  it 
gives  a  right  to  recover ;  but  when  she  does 
arrive  there,  a  total*  loss  cannot  have  hap- 
pened, though  a  capture  may  have  intervened. 
Mr.  Riker,  in  reply.  The  only  reason  why 
interest  was  ever  thought  necessary  to  be 
averred  in  a  British  policy,  was  to  take  it  out 
of  the  19  G.  II.,  ch.  37,  against  wagering  insur- 
ances. Therefore,  where  the  contract  is  upon 
foreign  property,  no  averment  of  interest  is 
required.  (Nantes  v.  Thompson,  2  East,  385.) 
The  determination  in  Franco  v.  Spencer  turned 
on  the  evidence  not  maintaining  the  count. 
The  declaration  stated  a  capture  by  enemies  ; 
and  it  was  proved  that  at  the  time  when  the 
vessel  was  taken,  preliminaries  of  peace  were 
signed,  so  that  there  was  in  fact  no  enemy  ex- 
isting. To  protect  the  insured  against  a  capt- 
ure on  a  wager  policy,  the  same  words  are 
used  as  in  one  on  interest ;  on  both,  therefore, 
the  construction  must  be  the  same. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  must  be  considered  in  the  Hirht  of  a 
wager  policy.1  The  words  "policy  to  DC  proof 
of  interest  are  not  considered  as  being  of 
themselves  evidence  of  a  wager  policy  (Nantes 
v.  Thompson,  2  East,  390),  although  the  statute 
of  19  G.  II.  seems  to  prohibit  policies  with 
such  clauses  inserted,  on  the  ground  of  their 
being  wagers.  Nor  is  the  want  in  the  declara- 
tion of  an  averment  of  interest  in  the  plaint- 
iffs, either  in  their  own  right  or  as  trustees,  to 
be  considered  as  decisive  evidence  of  no  inter- 
est, since  it  has  been  ruled  in  the  case  of 
Nantes  v.  Thompson  (2  East,  392),  that  such  an 
averment  is  not  requisite  even  in  an  interest 

1. — A  wasrer  policy  is  valid  at  common  law.  Juhel 
v.  Church,  2  J.  C.,  333;  Abbot  v.  Sebor,  3  J.  C.,  39. 
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policy.  But  these  circumstances,  taki-u  in 
connection  with  a  fact  stated  in  the  present 
145*]  case,  *that  the  captain  was  owner  of 
the  vessel,  will  determine  the  nature  of  the 
policy,  especially  as  no  agency  or  trust  is 
anywhere  pretended  by  the  plaintiffs. 

Assuming  it,  then,  as  a  fact,  that  this  is  a 
wager  policy,  the  question  is,  whether  the  capt- 
ure by  the  Spanish  privateer  amounted  to  a 
total  loss  ? 

This  was  a  bet  upon  the  arrival  of  the  ves- 
sel at  Kingston,  in  Jamaica.  The  perils  which 
may  have  happened  to  the  vessel  on  the  voy- 
age are  immaterial,  provided  she  performed 
her  voyage,  for  that  determines  the  bet 
in  favor  of  the  insurer.  It  is  stated  that 
the  vessel  did  arrive  at  Jamaica,  and  as  no 
question  is  made  about  the  particular  port  at 
which  she  arrived,  we  may  intend  that  she  ar- 
rived at  Kingston.  The  intermediate  capture 
was  immaterial,  as  the  voyage  was  performed 
before  suit  brought.  This  point  does  not, 
however,  appear  to  be  well  settled  in  the  books. 
Some  of  the  cases,  and  particularly  that  of 
Dean  v.  Dicker  (2  Str.,  1250),  go  to  prove  that 
«ven  upon  a  wager  policy,  if  the  ship  be  taken, 
it  is  a  total  loss,  howeveV  illegal  the  capture 
may  be,  and  although  the  ship  be  taken  or  re- 
stored. (Marshall,  424.)  But  from  what  fell 
from  Lord  Mansfield,  when  speaking  of  the 
case  of  Pole  v.  Fitzgerald  in  6oss  v.  Withers 
<2  Burr. ,  695),  and  from  what  was'observed  by 
him  and  the  other  judges  of  King's  Bench,  in 
KulenKempv.  Vignt  (1  D.  &  E.,  308,  310),  the 
inference  would  rather  seem  to  be  that  a  tem- 
porary capture,  with  a  subsequent  recovery 
and  final  arrival  at  the  port  of  destination,  was 
not  a  total  loss  in  the  case  of  a  wager  policy. 
This  to  me  appears  to  be  the  most  advisable 
rule? 

A  temporary  capture,  in  the  case  of  an  in- 
terest policy,  is  a  total  loss  only  at  the  election 
of  the  insured,  and  unless  he 'abandon  pend- 
ing the  capture,  he  cannot  make  it  a  total  loss. 
It  is,  therefore,  not  an  absolute  total  loss,  but 
a  total  loss  at  the  election  of  the  party.  But 
in  wager  policies,  the  loss  should  be  absolutely 
and  finally  total,  for  otherwise  a  temporary 
embargo  of  only  a  day,  without  any  other  in- 
terruption of  the  voyage,  would  be  a  total 
loss,  although  the  vessel  should  have  arrived 
in  safety.  I  the  more  readily  adopt  this  opin- 
ion, because  wager  policies  ought  not  to  be  en- 
couraged, and  it  is  not  pleasant  that  the  time 
of  the  court  should  be  occupied  in  discussing 
them. 

146*]  *LIVINGSTON,  J.  Though  I  concur 
in  the  opinion  of  the  court,  as  delivered  by  the 
Chief  Justice,  I  shall  trespass  on  the  patience 
of  the  bar,  in  stating  the  reasons  that  have  led 
to  this  coincidence. 

There  can  be  no  doubt  this  was  not  intended 
as  a  gambling  insurance.  The  policy  is  made 
"proof  of  interest,"  only  to  dispense"  with  es- 
tablishing that  fact  in  the  ordinary  way.  The 
nature  of  every  insurance,  whether  on  interest 
or  otherwise,  should,  perhaps,  always  depend 
on  the  truth  of  the  case,  and  not  on  any  equiv- 
ocal terms  which  may  have  been  used  for  differ- 
ent purposes.  Without  determining,  however, 
to  which  class  this  contract  belongs,  the  non- 
suit was  in  either  case  proper. 
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If  of  the  gaining  kind,  as  the  vessel  arrived 
at  Jamaica,  a  total  loss  did  not  happen,  in 
which  event  only  can  there  be  a  recovery.  It 
was  -trenuously  insisted  that  a  capture,  even 
for  five  minutes,  confers  a  right  to  recover  on 
such  policy,  which  cannot  be  defeated  by  a 
subsequent  release  and  safe  arrival  of  the  prop- 
erty. Were  we  to  sanction  so  extravagant  a 
position,  all  insurances,  especially  during  a 
war,  would  be  converted  into  wagers,  as  the 
merchant,  on  the  slightest  interruption,  would 
receive  payment  for  a  total  loss  ;  and,  also,  if 
liberated,  retain  his  property,  the  assurer  him- 
self not  being  entitled  to  salvage.  It  is  aston- 
ishing that  courts  have  ever  intermeddled  with 
wagers  of  any  kind.  It  is  not,  however,  for 
us  to  apply  a  remedy ;  this  must  be  left  to  the 
Legislature.  In  England  this  species  of  gam- 
ing is  restrained  by  act  of  Parliament ;  and 
until  our  Legislature  provide  the  same  whole- 
some checks,  it  is  our  duty  not  to  hold  out  un- 
necessary encouragement  to  a  practice,  which, 
instead  of  promoting  fair  trade,  the  only  legit- 
imate object  of  marine  insurance,  is  a  direct 
incitement  to  the  worst  species  of  fraud.  This 
we  should  do,  were  we  to  place  the  assured  in 
a  wager  policy  on  a  more  favored  footing  than 
those  who  have  a  real  interest  at  stake,  which 
is  the  direct  tendency  of  the  plaintiff's  inter- 
pretation. 

On  an  interest  policy,  it  is  conceded,  that 
capture  for  a  time  is  not  a  total  loss,  unless 
followed  by  abandonment  while  the  restraint 
continues.  If  the  cargo  be  valuable,  or  on  its 
way  to  a  good  market,  the  owner  will  frequent- 
ly prefer  the  chance  of  restoration  to  an  im- 
mediate cession  ;  but  *on  the  plaint-  [*147 
iff's  principles,  a  moment's  restraint  fixes  the 
underwriter  of  a  wager  policy,  although  the 
property  immediatelv  after  arrive  at  its  des- 
tined port.  I  should  be  sorry  if  this  were  law, 
but  it  is  not,  and  mischievous  would  be  the 
consequences  of  a  rule  of  the  kind.  It  is  of  no 
use  to  inquire  what  length  of  possession  after 
capture  devests  an  owner  of  his  property  ;  or 
whether  the  prize  must  be  conducted  infra 
prcesidia,  or  if  an  actual  condemnation  must 
intervene.  It  is  now  well  settled  that  the  only 
question  which  can  occur  between  parties  to  a 
policy  is,  whether  there  was  a  capture  in  fact, 
with  this  difference,  however,  that  on  policies 
on  interest  an  abandonment  may  immediately 
be  made,  and  the  underwriter  thus  charged 
with  a  total  loss ;  but  on  other  policies  there 
can  be  no  abandonment  to  fix  the  party,  and, 
therefore,  a  right  to  recover  cannot  depend  on 
the  single  circumstance  of  capture,  but  on  its 
consequences  as  to  the  future  faith  or  destin- 
ation of  the  vessel.  As  the  assurer  has  no  sal- 
vage and  cannot  be  called  on  for  a  partial  loss, 
his  undertaking  must  necessarily  be,  not  that 
the  vessel  shall  not  be  taken,  but  that  she  shall 
not  be  lost  thereby,  or  ultimately  stopped  in 
her  voyage.  If  she  arrive  safe,  even  after  a 
capture,  he  wins,  or  rather  does  not  lose  the 
wager.  Why,  indeed,  should  a  momentary 
obstruction  by  capture,  any  more  than  a  de- 
tention to  refit,  after  a  fire  or  storm,  be  esti- 
mated a  total  loss?  The  injury  in  the  first 
case  is  often  less  than  in  either  of  the  other. 
Were  the  insurer's  liability  to  depend  on  the 
naked  fact  of  capture,  how  easy  would  it  be, 
where  there  was  an  insurance  on  interest  in 
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the  form  of  a  wager,  to  induce  a  belligerent  to 
possess  himself  of  the  property  a  little  while, 
with  the  express  view  of  charging  the  under- 
writer with  a  total  loss.  The  assured  might 
.always,  with  a  little  management,  win  the 
wager,  and  at  the  same  time  secure  his  prop- 
erty. 

But  without  further  reasoning,  the  English 
authorities,  cited  by  the  plaintiff's  counsel,  are 
•directly  opposed  to  his  client's  pretentious. 
In  Depaba  v.  Ludlow  (Com.,  361),  the  court 
did  not  proceed  on  the  fact  of  capture  alone, 
but  on  the  "damage  which  the  plaintiff  re- 
ceived by  the  interruption  of  his  voyage  ; "  for 
the  vessel,  on  being  recaptured,  was  brought 
to  Harwich,  and  that,  too,  not  until  after  an 
.action  was  commenced  on  the  policy.  It  is 
not  mentioned  whither  the  vessel  was  insured, 
148*]  *but  from  the  reasoning  of  the  court, 
it  could  not  have  been  to  Harwich  ;  and  then, 
.as  she  did  not  arrive  at  her  destined  port,  the 
bet  was  clearly  lost,  and  the  defendant  liable. 

In  Pond  v.  King  (1  Wils.)  the  insurer  under- 
took that  a  certain  privateer  should  cruise  in 
.safety  three  months  ;  the  jury  found  she  was 
prevented  by  capture  from  cruising  for  that 
period,  and  judgment  was  rendered  against 
Mm,  not  merely  because  of  the  capture,  but 
•of  its  effects,  for  the  interruption  of  the  cruise, 
which  was  the  subject  insured,  is  expressly 
made  the  ground  of  decision ;  but  even  this 
authority  is  shaken,  if  not  overturned,  by  a 
judgment  of  the  House  of  Lords,  which  will 
be  presently  mentioned.  In  the  case  of  Dean 
v.  Dicker  (2  Str.,  1250).  at  Nisi  Prim,  it  does 
not  appear  whither  the  vessel  was  conducted 
after  being  cut  out  of  a  Spanish  port,  where 
she  had  been  eight  days  ;  of  course,  it  can  form 
no  authority  here,  and  besides,  it  is  very  evi- 
dent that  £0rd  Chief  Justice  Lee  was  not  gov- 
erned by  the  solitary  fact  of  a  capture  or  short 
detention  on  the  high  seas,  but  considered  the 
property  as  devested  by  being  "  detained  eight 
days  in  an  enemy's  port."  It  might,  says  he, 
liave  been  otherwise,  if  the  ship  had  been  re- 
captured before  she  was  carried  infra  pra>- 
iddia. 

But  if  any  obscurity  remain  after  these 
cases,  the  question,  how  far  a  temporary  in- 
terruption by  capture  amounts  to  a  loss  of  the 
wager,  the  Exchequer  Chamber  and  House  of 
Lords  have  established  conclusively  in  Pole  v. 
Fitzgerald  (Willes's  Rep.,  641)  that  "though  a 
ship  may  be  deemed  for  a  time  lost,  yet,  if  she 
be  afterwards  recovered,  a  total  loss  has  not 
liappened  within  the  meaning  of  the  wager." 
Such  is  Lord  Mansfield's  understanding  of  this 
decision  (2  Bur.,  695),  which,  indeed,  admits  of 
of  no  other,  and  contains  in  itself  a  complete 
answer  to  all  that  has  been  urged  in  favor  of 
the  assured.  In  Kulen  Kemp  et  al.  v.  Vigne  (1 
D.  &  E.,  304)  the  arrival  of  the  ship  is  regard- 
ed as  the  event  insured  by  a  wager  policy,  and 
although  there  might  have  been  an  abandon- 
ment, if  it  had  been  an  insurance  on  interest, 
yet,  "as  there  was  only  a  temporary  capture, 
we  must,"  says  Lord  Mansfield,  "consider 
what  the  truth  of  the  case  is  between  the  par- 
ties ; "  and  because  the  vessel  might  have 
prosecuted  her  voyage  after  she  was  liberated, 
the  underwriter  was  not  held  liable.  This  ves- 
149*]  sel  *had  been  detained  in  Spain,  in 
•consequence  of  a  capture,  more  than  two 
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years  ;  but  as  she  might  afterwards  have  gone 
on  to  Marseilles,  the  plaintiffs  were  deemed 
not  to  have  won  the  wager.  The  insvwed 
here,  I  admit,  were  very  hardly  dealt  with, 
for  after  a  sale  of  the  cargo,  and  a  condemna- 
tion in  Spain,  which  was  n<5t  reversed  until 
after  a  detention  exceeding  two  vears,  it  could 
not  be  expected  that  the  vessel  was,  in  con- 
templation of  the  parties,  to  proceed  in  ballast 
to  Marseilles.  Without  going  the  whole  length 
of  this  decision,  which  is  no  authority  with 
us,  it  however  establishes,  as  well  as  the  other 
cases,  beyond  the  possibility  of  doubt,  that  in 
England  the  holder  of  a  wager  policy  cannot 
recover,  if  the  vessel  reaches,  or  might  have 
reached  her  port  of  destination,  even  after  a 
detention  by  capture  or  otherwise.  The  Nep- 
tune, it  will  be  remembered,  reached  Kingston 
after  a  very  short  obstruction.  Neither,  then, 
on  the  ground  of  authority  nor  reason,  can 
the  plaintiff's  claim  for  a  total  loss  be  sus- 
tained. 

If  this  be  an  interest  policy,  the  nonsuit  is 
yet  more  free  of  difficulty.  There  being  no 
abandonment  during,  or  even  after  the  re- 
straint, the  loss,  it  is,  granted,  is  not  total. 
The  objection  to  a  verdict  for  a  partial  loss 
arose  at  the  trial  from  the  total  want  of  evi- 
dence as  to  its  extent.  It  is  not  enough  to 
prove  an  injury,  but  its  nature  and  quantum 
should  be  ascertained.  This  must  be  in  the 
assured's  power,  and  if  he  withhold,  or  neglect 
to  produce  the  proper  proof,  a  jury  ought  not 
to  be  permitted,  at  hazard  of  doing  injustice, 
to  come  to  a  determination  on  vague  and  un- 
certain conjectures.  No  one,  upon  this  evi- 
dence, can  say  whether  a  thousand  dollars,  or 
as  many  eagles,  would  have  been  an  indemnity. 
As  to  the  salvage,  there  was  no  proof  whatever 
to  what  it  amounted  ;  it  was  an  eighth  of  the 
Neptune's  value  at  Jamaica,  but  what  she  was 
appraised  at,  or  deemed  worth  in  that  island, 
does  not  appear  ;  and  it  was  of  course  impos- 
sible to  say  what  was  paid  on  that  account.  In 
trover  for  a  ship,  the  value  as  well  as  the  con- 
version must  be  proved.  One  vessel  may  be 
worth  fifty  thousand  dollars,  and  another  not 
as  many  cents.  How,  then,  is  a  jury,  without 
proof  on  this  point,  to  come  at  a  proper  result? 
So  the  repairs  of  a  vessel  may  cost  a  very 
large  sum,  or  mav  not  amount  to  as  much  per 
cent,  as  will  entitle  the  assured  to  *any  [*15O 
recovery.  To  let  a  jury  determine"  without 
some  evidence  of  this  fact  (for  here  was  none 
at  all)  would  be  subjecting  the  defendant  to  an 
arbitrary  assessment  of  damages,  and  allowing 
a  plaintiff  to  take  an  advantage  of  his  owii 
laches.  On  this  ground,  I  directed  the  plaint- 
iffs to  be  called  at  the  trial,  and  see  no  reason 
to  change  my  opinion. 

The  plaintiffs  mu*t  take  nothing  by  their 
motion. ' 

Cited  in— 8  Cow.,  332;  23  X.  Y.,  523;  26  N.  Y.,  425; 
23  Barb..  150 :  9  How.  Pr..  369 :  1  Sum..  407. 

1. — A  supercargo  was  to  receive  as  his  compensa- 
tion, a  gross  sum  out  of  the  proceeds  of  the  return 
cargo,  or  a  part  of  the  cargo  to  that  amount,  on  ar- 
rival at  the  place  where  the  voyage  was  to  terminate; 
on  the  vessel's  return  voyagt?,  she  was  compelled  to 
put  into  a.  port  of  necessity,  where  the  voyagt? 
was  broken  up,  and  the  vessel  and  cargo  sold. 
The  supercargo  cannot  demand  his  compensation 
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GIVEN  t>.  DRIGGS. 

New  Attorney — Notice  to  Appoint. 

Notice  to  appoint  a  new  attorney  need  not  be  by 
rule  of  court,  and  thirty  days  are  sufficient,  but  it 
must  be  personal,  or  tantamount. 

Citations— Bennett  ads.  Viele,  July,  1802 ;  3  Johns. 
Cas.,  300;  Stat.  Hen.  IV. 

A  FTER  a  new  trial  had  been  ordered  in  this 
li.  cause  (1  Caines  Rep.,  450)  the  plaintiff,  on 
the  30th  of  June,  1804,  personally  served  the 
defendant  with  a  written  notice  of  it,  requir- 
ing him  to  appoint  a  new  attorney,  as  his 
former  one  had  been  promoted  to  the  bench, 
and  that  in  default  of  so  doing,  all  subsequent 
notices  would  be  served  by  affixing  the  same 
in  the  office  of  the  clerk  of  the  court.  The 
defendant  not  having  nominated  any  new  at- 
torney, the  plaintiff  gave  notice  of  trial  in  the 
manner  above  mentioned,  and,  at  the  last  Al- 
bany Circuit,  took  an  inquest  by  default,  upon 
which  judgment  had  been  entered  and  execu- 
tion sued  out. 

Mr.  Wittiams,  on  the  above  facts,  now  mov- 
ed to  set  them  asi<Je,  contending  that  the 
notice  to  appoint  a  new  attorney  ought  to 
have  been  by  a  rule  of  court  ordering  it  to  be 
done. 

Per  Curiam.  In  the  case  of  Bennett  ads. 
Vide  (July  Term,  1802)  it  was  decided  that 
the  party  must  be  warned,  or  he  is  not  bound 
to  take  notice  of  the  proceedings  ;  and  in  Har- 
vey ads.  Uildrith  (January  Term,  1803)  we 
ruled  that  the  defendant  must  have  personal 
notice,  or  such  as  the  court  would  deem  tanta- 
mount. Our  statute,  like  that  of  Hen.  IV., 
requires  a  warning,  and  the  personal  service 
here  was  a  sufficient  one,  without  any  rule  of 
court.  The  defendant  was  grossly  in  default, 
as  nine  months  elapsed  before  the  plaintiff 
went  on.  We  think  thirty  days  a  sufficient 
and  reasonable  notice  in  these  cases. 

Application  denied. 


BEADLE  T.  HOPKINS. 

No  notice  of  special  matter  is  good,  except  under 
the  general  issue. 


I 


N  covenant,  under  a  plea  of  performance, 
the  defendant  gave  notice  of  special  matter, 


and  the  judge  at  the  trial  *permitted  [*151 
equitable  evidence  to  be  given,  upon  which  a. 
verdict  was  taken  for  the  defendant.  The  ap- 
plication was  to  set  it  aside  and  grant  a  new 
trial. 

Per  Curiam.  The  motion  must  be  granted, 
with  costs  to  abide  the  event  of  the  suit.  Un- 
der the  plea  in  this  cause,  the  notice  was 
inadmissible,  and  the  evidence,  therefore,  im- 
properly received.  The  statute  requires  the 
general  issue  to  be  pleaded,  where  special 
matter  is  relied  on  in  evidence,  under  the  notice 
our  law  permits. 


TOWER 

T. 

WILSON,  Sheriff  of  Washington. 

1.  Amendment — Nisi  Prius — Costs.  2.  Venire — 
Insufficient  Suggestion.  . 

The  Nisi  Prius  record  is  always  amendable  by  the 
issue  roll,  on  payment  of  costs.  Awarding:  a  venire- 
to  the  proper  officer  on  an  insufficient  suggestion  is, 
after  verdict,  cured  by  the  statute  of  jeofails. 

MR.  SHEPHARD  moved  in  arrest  of  judg- 
ment on  the  following  grounds  :  1.  That 
there  was  variance  between  the  issue  roll  and 
Nisi  Prius  record ;  the  memorandum  in 
the  first  being  of  January  Term,  1803,  and 
that  of  the  latter  in  1804.  2.  That  there  was 
no  special  suggestion  that  the  sheriff  of  the 
county  was  interested,  and  no  special  award 
to  the  coroner,  who  appeared  to  have  returned 
the  venire. 

Mr.  Foote,  contra,  was  stopped  by  the 
court. 

Per  Curiam.  The  issue  roll  is  allowed  to- 
be  correct,  and  the  circuit  record  is  always 
amendable  by  it  on  payment  of  the  costs  of 
the  motion  made.  The  second  error  is  within 
the  statute  of  joefails,  which,  after  verdict, 
cures  the  award  of  a  venire  to  an  improper 
officer,  on  an  insufficient  suggestion  ;  a  fortiori- 
if  the  award  be  to  the  right  person. 

Take  nothing  by  your  motion. 


of  his  employers ;  but  as  it  is  an  insurable  interest, 
and  if  an  insurance  has  been  effected,  there  being  a 
total  loss,  he  may  recover  the  whole  from  the 
underwriter.  Robinson  v.  New  York  Ins.  Co.,  2  Cai. 
K.,  357. 

The  owner  of  a  cargo,  unauthorized  by  the  owner 
of  the  vessel,  repairs  her  on  the  voyage;  and  effects 
an  insurance  in  his  own  name  on  his  expenditures 
for  repairs.  The  owner  of  the  vessel  had  previously 
insured  her ;  and  after  she  bad  arrived  at  her  port 
of  destination,  she  was  abandoned  as  for  a  technical 
total  loss,  by  the  owner,  to  his  underwriters ;  and  sold 
with  their  consent,  and  for  their  account.  The 
owner  of  the  cargo,  who  had  made  the  repairs,  then 
abandoned  to  his  underwriters ;  held,  that  this  was 
not  such  a  total  loss  as  come  within  the  policy ; 
that  a  constructive  total  loss  of  the  subject  was  not 
enough,  but  the  loss  must  be  absolutely  and  finally 
total.  Buchanan  v.  Ocean  Ins.  Co.,  6  Cow.,  318. 
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A  wager  policy  is  valid  at  common  law.  Juhel  v. 
Church,  2  J.  C.,  332;  Abbott  v.  Sebor,  3  J.  C,  39; 
Clendining  v.  Church,  3  Cai.  R.,  141. 

Insurance  on  profits :  "no  other  proof  of  interest 
to  be  required  but  the  policy ;  if  the  goods  did  not 
arrive,  insured  to  recover  for  a  total  loss ;  warrant- 
ed free  from  average,  and  without  benefit  of  sal- 
vage ;"  this  is  a  wager  of  policy.  Juhel  v.  Church,  2" 
J.  C.,  333. 

Insurance  on  profits  or  freight,  where  the  insured1 
has  an  interest  in  the  subject  which  is  to  produce 
them,  is  not  a  wager  policy.  Abbott  v.  Sebor,  3  J.  C.r 
39 :  N.  Y.,  Dig.,  Vol.  III.,  p.  104. 

As  to  the  nullity  of  wager  policies,  see  Pritchet 
v.  Ins.  Co.  of  North  America  (3  Yeates  Rep.,  464) ; 
Edgell  v.  M'Lnughlin  (6  Wharton,  176) ;  Lloyd  v.  Lei- 
senring  (7  Watts,  294);  Craig  v.  Murgatroyd  (4 
Yeates,  168) ;  Collamer  V.  Day  (2  Vermont  Rep., 
144). 

CAINES'  REPS.,  -3. 
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JACKSON,  ex  dem.  COLDEN, 

t. 
BROWNELL. 

Stay  of  Proceeding* — Continuance. 

Where  both  sides  have  a  right  to  notice  a  case  for 
argument,  and  neither  party  brings  it  on,  though 
called,  the  judge's  order  to  stay  proceedings  contin- 
ues good  over  the  term. 

MR.  WOOD  WORTH  moved  to  discharge  a 
judge's  certificate  to  stay  proceedings,  be- 
cause the  plaintiff  had  not  brought  on  the 
cause  to  argument  this  term,  according  to  no- 
tice, though  there  had  been  ample  opportunity. 
He  contended  that  the  certificate  expired 
with  the  term,  if  the  party  obtaining  it 
neglected  to  bring  on  the  argument.1 

Per  Curiam.  When  the  cause  is  of  such  a 
nature  that  either  side  may  notice  for  argu- 
ment, both  are  equally  in  default  if  it  be  not 
"brought  on.  The  only  mode,  in  such  a  case, 
to  get  rid  of  a  judge's  order,  is  to  give  a  coun- 
ter notice,  and  when  the  cause  is  called  on  the 
calendar  to  come  forward  and  demand  judg- 
152*]  ment.  Here  each  party  has  *noticed, 
and  neither  one  has  moved  ;  the  application 
must,  therefore,  be  denied.  Had  the  cause  been 
such  that  both  parties  could  not  have  noticed, 
then  the  present  motion  would  have  been 
right. 

Motion  dented. 
Cited  in-5  Cow.,  439 ;  7  Cow.,  414. 


ANONYMOUS. 

On  an  intended  motion  to  set  aside  a  report  of 
referees,  a  judge's  order  expires  with  the  term. 

A  SIMILAR  application  was  made  to  vacate 
a  judge's  certificate  to  stay  proceedings, 
upon  a  report  of  referees. 

Per  Curiam.  Take  your  motion.  This 
case  comes  exactly  within  the  exception  in 
the  last. 

Explained— 7  Cow.,  414. 


CALEB  KING  «.  MATHEW  FULLER. 

1.  Bailment — Exchange.  2.  Justice's  Court — 
Former  Trial  in  Bar.  3.  Set-off  Allowed — 
Plea  in  Bar  to  Action  for  Damages — Excep- 
tions to. 

If  a  plaintiff  in  a  justice's  court  allege  that  he 
"let"  the  defendant  nave  a  horse,  in  consideration 
of  which  the  defendant  "let"  him  have  another,  it 
.shows  with  sufficient  certainty  an  exchange,  and 
not  a  bailment. 

If  a  former  trial  be  pleaded  in  a  justice's  court  in 
bar,  and  state  the  trial  so  that  it  appear  it  could 
not,  according  to  technical  rules,  have  embraced 
the  bar,  the  matter  so  stated  will  be  rejected  as  sur- 
plusage, and  if  the  justice  seem  to  pronounce  on 
that,  which  is  thus  rejected  to  support  the  plea,  the 
judgment  will  be  reversed. 

•1.— See  Kirby  v.  Cogswell,  1  Caines'  Rep.,  506,  n. 
CAINES'  REPS.,  3. 


A  set-off  allowed,  though  improperly,  in  a  former 
suit  before  a  justice,  is  a  good  plea  in  bar  in  another 
for  damages  on  the  ground  of  the  set-off,  though 
if  exception  be  originally  taken  against  the  set-off, 
it  may  be  urged  as  in  this  court. 

Citation-2  Cai.,  134. 

ON  certiorari.  The  now  defendant  declared, 
in  the  court  below,  that  he  "  let  the  said 
Caleb  have  a  certain  bay  horse,  and  a  note  of 
hand  of  sixteen  dollars,  in  consideration  of 
which  the  said  Caleb  let  the  said  Mathew  have 
a  certain  sorrel  horse,  which  the  said  Caleb 
warranted  to  be  a  sound  and  good  working 
horse,  whereas  he  was  totally  unfit  for  all 
manner  of  business,  to  the  damage, "&c.  To 
this  the  plaintiff  here  pleaded  in  bar  a  set-off 
for  these  very  damages,  made  by  the  defend- 
ant in  a  suit  against  him  before  another  jus- 
tice. Replication,  denying  the  former  trial, 
and  alleging  the  illegality  of  the  set-off. 
Rejoinder,  affirming  the  former  trial,  and  ten- 
dering an  issue  on  that  fact.  Demurrer  and 
joinder,  upon  which  the  justice  ruled  the  plea 
insufficient,  and  without  inquiry  as  to  the  fact 
of  the  former  trial,  went  on  to  hear  evidence 
on  the  point  of  damages,  and  pronounced 
judgment  in  favor  of  the  plaintiff  for  twenty- 
five  dollars. 

Mr.  Shephard,  for  the  plaintiff.  The  decis- 
ion of  the  magistrate  on  the  point  of  law  was 
erroneous ;  for,  on  demurrer,  judgment  ought 
to  be  against  him  who  commits  the  first  fault. 
The  declaration  here  is  clearly  bad  ;  it  wants 
time  and  place.  Besides  "letting"  a  man  have 
a  horse  is  not  a  sufficient  consideration  to 
maintain  an  action  on  a  warranty  ;  for  if  the 
plaintiff  below  was  a  mere  bailee,  he  sustained 
no  injury  from  the  unsoundness  of  the  animal. 
The  replication  is  also  bad.  In  the  next  place, 
as  there  was  an  issue  offered  on  the  fact  of 
the  former  trial,  the  justice  ought  to  have 
awarded  a  venire  on  that  point ;  instead 
*of  which  he  goes  on  to  assess  dam-  [*153 
ages  himself,  on  a  matter  in  which  no  issue 
was  pending,  under  the  idea  that  the  rejoin- 
der was  bad. 

Mr.  Weston,  contra.  The  declaration  is  sub- 
stantially good,  for  enough  appears  to  show 
there  was  a  demand,  and  form*  is  to  be  over- 
looked in  pleadings  before  a  justice.  Sub- 
stance, however,  is  required,  and  the  plea 
shows  the  set-off  was  of  such  a  nature,  that  it 
could  not  have  been  received. 

Per  Curiam.  It  has  been  objected  that  the 
word  "let"  imports  a  bailment,  and  if  so,  that 
the  unsoundness  of  the  horse  was  immaterial, 
and  not  prejudicial  to  the  plaintiff  below.  In 
reviewing  the  proceedings  of  magistrates  this 
court  has  decided  that  they  will  not  require  of 
the  parties,  who  are  to  be  presumed  unversed 
in  the  forms  of  law,  technical  nicety  or  legal 
precision.  If  the  matter  stated  show  a  good 
ground  of  action,  it  is  all  that  is  requisite.  To 
test  proceedings  in  justice's  courts  by  the 
rules  of  pleading  adopted  here,  would  be  pro- 
ductive of  the  greatest  injustice.3  The  act 

2. — The  record  throughout  had  not  the  semblance 
of  legal  f  onns  or  proceedings. 

3.— As  to  pleadings  in  justices'  courts,  see  Water- 
man's N.  Y.  Tr.,  page  84. 
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giving  jurisdiction  to  justices  of  the  peace  re- 
quires of  us,  on  cerliorari,  to  pronounce  judg- 
ment as  the  very  right  of  the  case  shall  appear, 
without  regard  to  omissions,  £c.,  in  mere 
matters  of  form.  In  common  parlance,  "let" 
as  used  here,  means  exchange,  and  so  the 
court  will  understand  it. 

With  respect  to  the  proceedings  of  the  jus- 
tice himself,  the  court  will  require  a  compli- 
ance on  his  part  with  the  forms  prescribed  by 
the  statute.  If  these  have  been  departed  from, 
and  are  not  waived  or  cured  by  the  statute  of 
joefails,  the  proceedings  cannot  be  supported. 
This  principle  was  adopted  in  the  case  of  Day 
v.  Wilder.1 

The  opinion  expressed  extends  to  the  excep- 
tion taken  to  the  replication.  It  denies,  sub- 
stantially, that  any  trial  had  ever  been  had  on 
the  matter  stated  as  the  ground  of  the  action. 
It  also  alleges  that  it  could  not  lawfully  have 
been  set  off  ;  this  the  court  will  reject  as  sur- 
plusage and  wholly  irrelevant.  But  the  last 
objection  is  fatal.  After  the  defendant  below 
had  answered  the  replication  by  alleging  that 
154*J  the  same  *matter  had  been  tried,  as 
stated  in  his  plea,  and  tendering  issue,  the 
plaintiff  demurred  generally,  and  thereupon 
the  justice  decided  in  favor  of  the  demurrer. 
There  could  have  been  no  other  ground  for 
this  determination  than  this  ;  that  the  rejoin- 
der did  not  answer  that  part  of  the  replication 
which  stated  that  it  was  unlawful  for  the 
plaintiff  to  have  pleaded  a  set-off  of  this  de- 
mand. That  part  of  the  replication  we  have 
been  obliged  to  consider  surplusage  to  support 
the  replication  itself,  and  it  being  so,  an  an- 
swer to  it  was  unnecessary. 

There  has  been  injustice  done  by  overruling 
the  rejoinder,  and  thereby  preventing  the 
trial  of  a  material  fact,  which,  if  true,  ought 
to  have  barred  the  action. 

We  must  not  be  understood  as  determining 
that  damages  arising  from  a  fraud  can  be  le- 

§ally  set  off  before  a  justice.  If,  however,  it 
e  pleaded,  and  is  not  objected  to,  and  a  jury 
pass  upon  it,  the  consent  of  parties  thus  to  be 
implied,  will  take  away  the  error  ;  and  it  then 
becomes  a  bar  to  a  subsequent  suit.  The 
judgment  below  must,  therefore,  be  reversed 
on  the  last  exception. 

Judgment  of  reversal. 


VAN  RAUGH  v.  VAN  ARSDALN. 

Insolvency — Discharge  in  another  State —  When 
no  Bar  to  Suit  Here. 

A  discharge  under  the  insolvent  law  of  another 
State  is  no  bar  to  a  suit  here  by  a  citizen  of  this 
State,  for  a  debt  contracted  within  it,  and  who  hn» 
not,  in  any  decree  come  in  under  the  proceedings 
under  the  Insolvent  Act.* 

Citation— Ewert  v.  Coulthard,  Jan'y,  1795. 

A  SSUMPSIT  by  the  indorsee  against  the 
-XA.  indorser  of  a  promissory  note  made  in 
Rhode  Island,  and  indorsed  to  the  plaintiff  in 
this  State,  where  he  then  was,  and  now  is,  a 
resident,  by  the  defendant,  whose  established 
residence  then  was,  and  continues  to  be  in 
Pennsylvania,  by  the  insolvent  law  of  which 
State  he  was  discharged  in  March,  1805.  He 
did  not  include  the  plaintiff  in  the  list  of  hi* 
creditors,  nor  mention  the  note  in  that  of  his 
debts,  and  the  cause  was  at  issue  long  prior  to- 
his  exoneration,  Upon  these  facts  it  was  sub 
mitted  to  the  court,  whether  the  defendant 
could  avail  himself  of  the  discharge  in  Penn- 
sylvania in  bar  of  the  present  suit. 

KENT,  Ch.  J.  This  question  arose  in  the 
case  of  George  B.  Ewert  v.  Willam  Coulthard, 
which  was  decided  in  this  *court  in  [*15I> 
January  Term,  1795  ;  the  plaintiff  there  was 
a  citizen  of  this  State,  and  the  debt  was  con- 
tracted here  ;  the  defendant  was  a  citizen  of 
Pennsylvania,  and  pleaded  a  discharge  under 
the  Insolvent  Act  of  the  State,  and  the  plea 
was  overruled.  Upon  the  authority  of  that 
decision,  we  are  of  opinion  that  the  dis- 
charge stated  in  the  case  before  us  is  no  bar, 
and  that  the  plaintiff  is  entitled  to  judgment. 
We  give  no  opinion  as  to  the  operation  of  such 
a  discharge,  if  the  parties  had  been  citizens  of 
Pennsylvania,  or  if  the  debt  had  been  con- 
tracted there,  or  if  the  plaintiff  had  given  his 
assent  to  the  proceedings  under  the  insolvent 
law,  or  accepted  any  dividend  of  the  defend- 
ant's estate ;  but,  confining  ourselves  to  the 
case  before  us,  and  to  the  antecedent  decision, 
we  declare  only  that  a  discharge  under  the 
Insolvent  Act  of  another  State,  will  not  take 
away  the  right  of  a  citizen  of  this  State  to  sue 
here  upon  a  contract  made  here,  and  which  is 
binding  by  our  laws. 


1.— See  Waterman's  N.  Y.  Tr.,  pages  1  and2. 

*From  debts  contracted  in  a  foreign  State  be- 
tween resident  subjects  or  citizens,  a  certificate 
under  either  its  bankrupt  or  insolvent  laws,  which 
would  be  there  a  discharge,  is  equally  so  in  every 
other  country.  Ballantine  v.  Golding.  1  Cooke's  B. 
L.,  4th  ed.,  515;  Harris  v.  Mandeville,  2  Ball.,  256; 
Potter  v.  Brown,  5  East,  124.  The  effect,  it  is  pre- 
sumed, would  be  the  same  were  the  parties  natural- 
born  subjects  of  any  other  kingdom.  But  when 
the  debt,  though  contracted  in  that  country  in 
which  the  insolvent  obtains  his  certificate,  is  due  to 
a  subject  of  another  power,  resident  within  its  ter- 
ritories at  the  time  of  incurring  the  debt,  though  it 
might  have  been  proved  against  the  estate  or  the 
insolvent,  the  courts  in  England,  if  the  plaintiff 
has  not  come  in  under  the  foreign  commission  or 
proceedings,  will  not  relieve  in  a  summary  way: 
Pedder  v.  M'Master,  8  D.  &  E.,  609 ;  Anon.,  1  Anstr., 
80 ;  in  Pennsylvania  they  will ;  Millar  v.  Hall,  1 
Ball.,  228 ;  Thompson  v.  Young,  1  Ball.,  294 :  Don- 
aldson v.  Chambers,  2  Ball.,  100 ;  a  fortiori,  if  he  has 
come  in  under  the  foreign  commission  :  Gorgerat 
et  al.  v.  M'Carty,  1  Ball.,  366.  But  if  the  debt  be 
contracted  in  one  country,  with  a  resident  citizen 
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of  it,  a  certificate  subsequently  obtained  in  another 
country  where  the  debtor  at  the  time  of  its  being 
contracted  resided,  will  not,  in  the  courts  of  the 
country  where  the  debt  was  contracted,  exonerate 
from  it  ( Quin  v.  Keefe,  2  H.  Bl.,  553 ;  Smith  v. 
Buchanan,  1  East,  6),  although,  on  the  debt  so  con- 
tracted, a  judgment  has  been  obtained  in  the 
courts  of  the  State  where  the  certificate  was 
granted,  if  the  effect  of  such  certificate  there  be 
purely  local,  and  merely  to  emancipate  the  person 
of  the  debtor  from  imprisonment,  and  not  to  dis- 
charge the  debt.  White  v.  Canfleld,  7  Johns,  Rep., 
117.  In  the  courts  of  a  country  where  a  certificate 
is  given,  it  is  a  discharge  from  debts  previously 
contracted  abroad.  Periniraan  v.  Meigs,  9  Johns. 
Rep.,  325.  Whether  between  subjects  of  the  same 
nation  residing  in  different  countries,  a  certificate 
granted  in  one  will,  to  a  debt  previously  contracted 
in  the  other,  be  there  a  bar,  does  not  appear  to  have 
received  any  express  adjudication. 


NOTE.— Constitutional  law — power  of  States  to  make 
bankrupt  and  insolvent  laivs. 

Tire  States  may  enact  bankrupt  and  insolvent  laws 
in  the  absence  of  such  legislation  by  Congress,  the 
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LIVINGSTON,  J.  Supposing  this  question  to 
be  res  Integra  here  (which  must  also  have  been 
the  understanding  of  the  counsel  of  both  par- 
ties), I  have  formed  an  opinion,  and  assigned 
my  reasons  at  considerable  length,  in  favor  of 
the  defendant ;  having  uo  doubt,  after  a  very 
careful  examination  of  the  subject,  that  a  cewo 
bonorum,  under  the  laws  of  a  State  where  the 
debtor  has  his  permanent  domicile,  ought  to 
operate  as  a  discharge  from  his  creditors  in 
every  part  of  the  world.  To  this  opinion, 
which  is  the  result  of  much  reflection  and  re- 
search, I  Mill  adhere  ;  but  being  recently  in- 
formed that  a  different  decision  had  been 
made  by  this  court,  in  the  case  mentioned  by 
the  Chief  Justice,  I  do  not  think  myself  at 
liberty  to  dissent  from  the  judgment  just  ren- 
dered. 

Judgment  for  the  plaintiff ,l 

Questioned— Gall.,  379. 
<  Cited  in— Uohns.,  119;  20  Johns.,  260;  1  Cow.,  107; 

3  Wend..  551 ;   13  Wend.,  443;  28  Wend.,  54 ;  3  Johns. 
Ch.,  442;  5  N.  Y.,  349;  11  Barb.,  562;  5  How.  (U.  S.), 
315;  1  Paine,  106;   2  Mason,  162;  1  Gall.,  375,378;  4 
Wash.,  155 ;  1  Wood  &  M.,  127, 128. 

1.— The  effect  and  operation  of  the  insolvent  laws 
of  a  State  upon  contracts,  to  Avhich  the  citizens  of 
another  State  are  parties  considered.  Van  Hook  v. 
Whitlock,  26  Wend.,  43. 

In  action  on  a  judgment  rendered  in  this  court, 
the  plaintiff  is  not  estopped  to  show  that  the  judg- 
ment here  was  rendered  on  another  judgment  in  a 
neighboring  State,  which  latter  judgment  was  ren- 
dered on  a  contract  made,  and  to  be  performed 
there,  before  the  passage  of  our  insolvent  law ;  and 
thus  to  avoid  the  operation  of  a  discharge  under 

power  of  Congress  beirife  exclusive  only  when  | 
actually  exercised.  Sturgcs  v.  Crowninshield,  4  : 
Wheat.,  122;  note  in  Law.  Ed.;  Farmers'  and  Me- I 
chanics'  Bank  v.  Smith,  6  Wheat.,  131 ;  Ogden  v.  | 
Saundere,  12  Wheat.,  213 ;  Baldwin  v.  Hale,  1  Wall.,  I 
229 ;  E.c-parte  Eames,  2  Story,  322 ;  In  matter  of 
Reynolds,  8  R.  I.,  485;  5  Am.  Rep.,  615;  Martin  v.  j 
Berry,  37  Cal.,  208 ;  Fisk  v.  Montgomery,  21  La.  Ann.,  ! 
446 ;  Griswold  v.  Pratt,  9  Met.,  16 ;  Blanchard  v.  Rus-  I 
sell,  13  Mass.,  1 ;  Austin  v.  Caverley,  10  Met.,  332. 

It  has  been  held  that  jurisdiction  may  be  exercised  \ 
under  the  State  law,  at  least  until  proceedings  have  i 
been  instituted  under  the  United  States  law.  Reed  ; 
v.  Taylor,  32  Iowa,  209 ;  7  Am.  Rep.,  183,  note ;  Sedg-  i 
wick  v.  Place,  1  Bankr.  Reg.,  204 ;  Clark  v.  Bininger,  I 
9  Am.  L.  Reg.  (N.  S.),  304. 

The  better  opinion  is  against  this  position.  Shears  ! 
v.  Solhinger,  10  ,Abb.  <N.  S.),  287.  In  matter  of  i 
Reynolds,  8  R.  I.,  485 ;  5  Am.  Rep.,  615. 

State  insolvent  laws  hare  no  extraterritorial  effect 
and  do  not  discharge  claims  arising  on  contracts 
made  or  to  be  performed  in  another  State,  nor  debts 
due  residents  of  other  States,  unless  such  creditors 
have  in  some  manner,  become  parties  to  the  pro- 
ceedings.   White  v.  Canfleld,  7  Johns.,  117  ;  Smith  v. 
Gardner,    4    Bosw.,  54;    Parkinson  v.  Scoville,  19 
Wend.,  150;    Whittemore  v.  Adams,  2  Cow.,  626; 
Andrews  v.  Harriot,  4  Id.,  508 ;  Soule  v.  Chase,  39  N. 
Y.,  342 ;  Pratt  v.  Chase,  44  Id.,  597 ;  4  Am.  Rep..  718 ; 
Newmarket  Bank  v.  Butler,  45  N.  H.,  236 ;  Hawley 
v.  Hunt,  27  Iowa,  303 ;  1  Am.  Rep.,  273 ;  Blackman  i 
v.  Green,  24  Vt.,  17 ;  Felch  v.  Bugbee,  48  Me.,  9 ;  Sav-  , 
age  v.  Marsh.  10  Met.,  594 ;  Woodbridge  v.  Allen.  12  i 
Id.,  470;  Easterly  v.  Goodwin,  35  Conn.,  279;  Bald- 
win v.  Hale,  1  Wall.,  223 ;  Oilman  v.  Lockwood,  4  i 
Id.,  409 ;  Cook  v.  Moffatt,  5  How.  (U.  S.),  295 ;  Suy-  j 
dam  v.  Broadnax,  14  Pet.,  67 ;  McMillan  v.  McNeill, 

4  Wheat.,  209 ;  Ernorv  v.  Greeuough,  3  Ball..  369 ;  j 
Springer  v.  Foster,  2  Story,  387 ;  Clay  v.  Smith,  3  I 
Pet.,  411 ;  Baldwin  v.  Hale,  1  Wall.,  223 ;  Gilman  v.  ] 
Lockwood,  4  Wall.,  409. 

See,  also,  Robinson  v.  Pesant,  53  N.  Y.,  419 ;  Matter 
of  May,  47  How.  Pr.,  37  ;  Houston  v.  State,  34  Tex., 
542 ;  Pierce  v.  Wilcox,  40  Ind.,  70 ;  S.  P..  Smith  v. 
Buchanan,  1  East,  19 ;  Phillips  v.  Allen,  8  Barn.  &  C., 
477. 

The  courts  of  New  York  have  refused  to  enforce 
a  title  to  property  in  that  State,  acquired  under  a  i 
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PENNY  AND  SCRIBNER 

f. 

THE  NEW  YORK  INSURANCE 
COMPANY. 

Marine   Insurance — Embargo — Expenses  of — 
Not  Subject  of  General  Average. 

The  charter  of  a  ship,  at  so  much  per  month, 
cannot,  on  any  insurance  on  his  cargo,  recover  the 
extra  sum  paid  during  an  embargo ;  such  expendi- 
ture not  being  the  subject  of  a  general  average,  and 
not  covered  by  any  words  in  a  policy.* 

*t— S.  P.  as  to  insurers  on  the  ship,  who  are  not 
liable  for  wages  and  provisions  during  an  embargo. 
M'Bride  v.  Marine  Ins.  Co.,  7  Johns.  Rep.,  431.  Sup- 
pose an  abandonment  of  each  separate  interest  in 
ship,  freight,  and  cargo,  during  the  embargo ;  a  long 
continuance  of  it,  and  a  subsequent  earning  of 
freight;  on  whom,  according  to  the  doctrine  of 
M'Carthy  v.  Abel  (5  East,  293),  will  be  wages  and  pro- 
visions, after  the  abandonment,  be  charged  ? 

Citations— 1  Cai.  Cas.,  21 ;  Pothier,  N..  85,  torn.  2, 
p.  399;  1  D.  &  E.,  127;  1  Cai.,  573;  Ricard,  279; 
Pothier,  Vol.  I.,  p.  631. 

A  SSUMPSIT  on  a  policy  of  insurance  on  a- 
li  cargo  valued  at  $4,000.  The  vessel  was 

that  law  which  is  pleaded  here  to  an  action  ore 
the  last  judgment.  Wyman  v.  Mitchell,  1  Cow., 
316. 

A  replication,  setting  out  these  facts,  is  not  a  de- 
parture, though  the  judgment,  as  declared  on,  pur- 
ports  to  have  been  upon  promise.  Id. 

Nor  is  the  plaintiff,  for  that  reason,  estopped  to 
deny  that,  it  is,  in  fact,  upon  a  judgment.  Id. 

The  court  decided  that  the  act  of  Congress  rela- 
tive to  insolvent  debtors  within  the  District  of  Col- 
umbia, ought  to  have  been  specially  set  forth  in  the 

foreign  insolvency  law.  Mosselman  v.  Coen,  34 
Barb.,  66. 

Contracts  made  after  the  enactment  of  the  State 
law,  between  parties  domiciled  in  the  State,  will  be 
barred  by  a  discharge  under  such  law,  even  in 
other  jurisdictions.  Stoddard  v.  Harrington,  100 
Mass.,  87 :  Stevens  v.  Norris,  30  N.  H.,  466 ;  Stone  v. 
Tibbitts,  26  Me.,  110. 

State  insolvent  laws  do  Hot  affect  any  but  contracts 
entered  into  subsequently  to  their  enactment.  As  to 
prior  contracts  they  are  void  as  impairing  their 
obligation.  Ogden  v.  Saunders,  12  Wheat.,  213 ; 
Sturgess  v.  Crowninshield,  4  Wheat.,  122 ;  Hicks  v. 
Hotchkiss,  7  Johns.  Ch.,  297 ;  Mather  v.  Bush,  16 
Johns.,  233 ;  Roosevelt  v.  Cebra,  17  Johns.,  108 ;  Mat- 
ter of  Wendell,  19  Johns.,  153;  Post  v.  Riley,  18 
Johns.,  54 ;  Sebring  v.  Mersereau,  9  Cow.,  344 ;  Baker 
v.  Wheaton,  5  Mass.,  509 ;  Smith  v.  Parsons,  1  Ohio, 
236 ;  Wilson  v.  Mathews,  32  Ala.,  332 ;  Hempstead  v. 
Reed,  6  Conn.,  480. 

Where  the  contract  is  made  between  a  citizen  of 
the  Suite  having  such  law,  and  a  citizen  of 
another  State,  the  latter  is  not  bound  by  a  discharge 
though  the  contract  was  to  be  performed  in  the 
State  where  .the  insolvent  law  exists.  Baldwin  v. 
Hale,  1  Wall.,  223;  Gilman  v.  Lockwood,  4  Wall., 
409. 


NOTE.— Marine  insurance— General  average— Ex- 
penses caused  by  embaruo. 

As  under  the  general  rules  expenses  or  losses  to 
come  into  general  average  must  be  voluntary,  it- 
would  seem  that  there  could  be  no  question  as  to 
the  correctness  of  the  above  decision  of  Penny  v. 
N.  Y.  Ins.  Co.,  and  in  fact  the  weight  of  authority 
seems  to  be  in  its  favor.  M'Bride  v.  Marine  Ins.  Co., 
7  Johns.,  431 ;  Spafford  v.  Dodge,  14  Mass.,  66;  Martin 
v.  Salem  Ins.  Co.,  2  Mass.,  429 ;  Robertson  v.  Ewer,  1 
T.  R.,  127 ;  Harrod  v.  Lewis,  3  Mart.  La,,  311. 

The  contrary  has  been  held,  however,  in  some  ' 
cases.    See  Ins.  Co.  of  N.  A.,  2  Binn.  (Pa.),  547. 

Neither  d«  expenses  incurred  by  quarantine  deten- 
tion come  into  general  average.  Kingston  v.  Girard, 
4  Dall.,  274. 

See,  generally,  2  Parsons  Mar.  Ins.,  271 ;  Marshall 
on  Ins.,  721;  Arnould  Mar.  Ins.,  844;  Phillip  Ins., 
See's.  1323,  1346. 
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chartered  to  the  plaintiffs,  for  a  voyage  in- 
sured, at  $400  per  month.  The  day  after  her 
homeward  lading  was  taken  in,  an  embargo 
was  laid  on,  that  continued  two  months  and 
six  days,  at  the  expiration  of  which  time  it 
was  taken  off,  and  the  vessel  sailed  on  her  voy- 
age home.  Whilst  thus  on  her  return, 
156*]  *the  assured,  having  received  notice 
of  the  imposition,  but  not  of  the  removal  of 
the  embargo,  made  their  abandonment,  which 
was  not  accepted,  and  shortly  after  the  vessel 
safely  arrived.  The  plaintiffs  originally 
claimed  for  a  total  loss,  according  to  their 
valuation  in  their  policy,  and  also  $1,600  for 
four  months'  hire  of  the  vessel  from  the  period 
of  her  first  commencing  to  load,  during  her 
detention  under  the  embargo,  and  until  the 
final  delivery  of  her  loading  in  New  York. 
On  the  principal  of  these  demands,  an  account 
was  stated  between  the  parties,  and  a  verdict 
taken  in  favor  of  the  plaintiffs  for  the  balance, 
subject  to  the  opinion  of  the  court  whether  it 
should  stand,  be  reduced  to  any  other  sum,  or 
entered  for  the  defendants.  The  plaintiffs, 
however,  being,  previous  to  the  argument,  in- 
formed of  the  decision  of  the  Court  of  Errors 
in  the  case  of  Church  v.  Bedient  et  al.1  (Caines' 
Cases  in  Error,  21),  relinquished  the  idea  of  re- 
covery for  a  total  loss ;  yet  they  contended 
1.— See  note  2  ante,  155. 

plea ;  for,  as  respects  the  Union  at  large,  it  Is  a  pri- 
vate act,  of  which  the  courts  in  the  several  States 
are  not  bound  to  take  notice  unless  it  be  shown  to 
them  by  pleading1.  It  ought  to  have  been  recited  in 
the  plea,  or  so  much  of  it  as  to  enable  the  court  to 
judge  whether  the  discharge  was  made  in  conform- 
ity to  it,  and  was  well  warranted  by  its  provisions. 
If  the  rule  were  otherwise,  and  we  were  to  take 
notice  of  the  act  as  a  public  law  of  the  United 
States,  it  would  appear  that  the  discharge  affords 
no  plea  in  bar  of  the  action.  Wright  v.  Patron,  10 
J.  B.,  300. 

Both  parties  resided  in  Madeira,  and  the  debt  was 
contracted  there.  By  the  law  of  Portugal  extend- 
ing to  that  island,  the  body  of  the  debtor  could  not 
be  arrested  either  before  or  after  judgment,  and 
the  defendant  in  this  suit  moved  to  have  an  exon- 
eretur  entered  on  the  bailpiece.  It  was  refused. 
The  court  said :  "  The  remedy  pursued  must  be  ac- 
cording to  the  laws  of  the  country  in  which  the  ac- 
tion was  brought.  If  a  foreign  creditor  pursued 
his  debtor  here,  he  is  entitled  to  the  more  efficacious 
remedy  provided  by  our  laws  for  the  recovery  of 
debts."  Smith  v.  Spinola,  2  J.  R.,  198. 

To  an  action  of  debt  on  a  judgment  in  the  Su- 
preme Court  of  Connecticut,  the  defendant  plead- 
ed a  discharge  under  the  Insolvent  Act  of  that  State, 
by  which,  on  making  an  assignment,  he  obtained  a 
certificate  which  should  operate  to  protect  his  per- 
son. The  defendant  resided  in  Connecticut;  the 
plaintiff  in  New  York,  where  the  cause  of  action 
arose.  The  court  said :  "  The  certificate  granted  to 
the  defendant  in  Connecticut  was  not  a  di  charge 
from  the  debt,  but  only  from  imprisonment.  It 
was  therefore  limited  in  its  object  and  local  in  its 
effect,  and  the  discharge  was  no  bar  to  an  action  on 
the  judgment,  white  v.  Canfleld,  7  J.  R.,  117. 

The  debt  was  contracted  in  Pennsylvania.  Both 
parties  resided  there.  The  defendant  obtained  there 
a  discharge  under  the  insolvent  law  of  that  State 
from  imprisonment,  and  from  all  liability  of  his 
person  for  any  debt  before  that  time  contracted. 
The  plaintiff  at  the  time  of  the  discharge,  and  of 
the  commencement  of  the  suit  in  New  York,  was  a 
resident  of  Pennsylvania.  The  court  refused  to 
enter  an  exoneretur;  and  Thompson,  Ch.  J.,  said,  it 
is  impossible  to  distinguish  the  case  from  Smith  v. 
Spinola.  Secard  v.  Whale,  11  J.  R.,  194. 

Judgment  having  been  obtained  in  Boston  on  a 
debt  contracted  at  Barbadoes,  execution  was  issued, 
the  defendant  was  imprisoned,  and  was  discharged 
as  an  insolvent  debtor.  Being  afterward  arrested 
in  New  York,  he  was  discharged  on  common  bail 
by  the  recorder,  on  the  ground  of  having  been 
formerly  arrested  and  imprisoned  for  the  same  case. 
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they  were  entitled  to  compensation  to  the 
amount  of  the  money  paid  under  the  char- 
ter-party during  the  existence  of  the  embargo. 

Mr.  Colden,  for  the  plaintiffs.  We  certainly 
are  authorized  to  demand  from  the  underwriters 
a  compensation  to  the  amount  of  the  money 
paid  for  the  hire  of  the  vessel  whilst  embar- 
goed. This  is  a  damage  within  the  words  of 
the  policy.  We  are  to  be  kept  indemnified  from 
any  loss  by  reason  of  restraints  or  detentions. 
The  detention  was  at  a  critical  time ;  when 
ready  to  sail.  That,  therefore,  an  injury  has 
been  sustained,  cannot  be  disputed.  It  can- 
not be  borne  by  the  insurer  on  the  ship,  nor  by 
him  on  the  freight.  Must  it  not,  then,  fall  on 
the  underwriter  on  the  cargo?  For  it  was  to 
bring  home  the  cargo  that  it  was  incurred.  It 
may  be  said  that  the  property  is  not  injured. 
But  that  is  not  the  criterion.  If  the  assured 
has  been  damnified,  it  is  enough  to  entitle  him 
to  ask  for  reparation.  In  the  case  of  ransom, 
the  property  is  not  deteriorated,  yet  the  un- 
derwriter is  liable.  No  objection  can  be  made 
as  to  the  nature  of  the  claim,  because  an  ac- 
count is  annexed  to  the  case,  for  the  express 
purpose  of  having  it  modeled  as  the  court  may 
think  fit ;  and  under  a  count  for  a  total  loss,  a 
partial  one  may  be  recovered, 

*Mr.  Hoffman,  contra.  This  is  an  [*157 
attempt  to  charge  the  underwriters  on  the 

But  the  Supreme  Court  vacated  the  recorder's  order, 
saying  that  the  discharge  in  Massachusetts  was  local 
only,  and  of  the  person  and  not  of  the  debt ;  that 
the  plaintiff  was  not  entitled  to  the  remedy  which 
the  laws  of  New  York  afforded,  and  that  they  did 
not,  in  that  respect,  take  notice  of  an  arrest  abroad 
or  in  another  State.  Peck  v.  Hozier,  14  J.  R.,  346. 

To  an  action  on  promissory  notes  made  at  Alex- 
andria, the  defendant  pleaded  a  discharge  under 
the  act  of  Congress  for  the  relief  of  insolvent  debt- 
ors within  the  District  of  Columbia.  A  general 
judgment  was  rendered  for  the  plaintiff.  The 
court  said,  giving  to  this  discharge  all  the  effect 
which  can  possibly  be  claimed  under  the  act  of 
Congress,  it  does  not  operate  on  the  contract,  but 
merely  on  the  mode  of  enforcing  it.  It  is  a  per- 
sonal discharge  of  the  defendant,  nothing  more, 
and  must,  from  its  very  nature,  be  confined  to  the 
District  of  Columbia.  Whittemore  v.  Adams,  2 
Cow.,  636. 

An  insolvent  discharge  obtained  in  this  State 
cannot  be  plead  in  bar  of  a  suit  brought  in  a 
court  of  this  State,  on  a  contract  made  in  another 
State,  subsequent  to  the  passage  of  the  act  under 
which  the  discharge  is  obtained  between  parties  not 
inhabitants  of  this  State  at  the  time  of  the  contract, 
although,  previous  to  the  presenting  the  petition 
for  the  discharge,  they  become  such  inhabitants. 
Witt  v.  Follett,  4  Wend.,  457. 

The  courts  in  New  York  have  considered  the  de- 
cision of  the  United  States  Court  in  Sturges  v. 
Crowninshield  (4  Wheat..  122),  as  going  no  farther 
than  to  declare  the  discharge  inoperative  upon  a 
debt  existing  antecedent  to  the  passing  of  the  law 
under  which  the  discharge  was  granted.  Itl. 
Mather  v.  Bush,  16  J.  R.,  233;  Hicks  v.  Hotchkiss, 
7  J.  C.  R.,  297. 

In  the  case  last  cited,  it  is  expressly  decided  by 
the  Chancellor  that  "  the  discharge  or  the  defend- 
ants under  the  Insolvent  Act  of  this  State  is  not  a 
bar,  even  in  this  statute,  to  an  action  upon  a  con- 
tract made  or  a  debt  contracted  in  Connecticut  be- 
tween parties  residing  there  at  the  time."  "  Valid 
discharges  under  an  insolvent  act  must  at  all  events 
be  confined  to  cases  of  debts  contracted  after  the 
passing  of  the  act,  and  which  are  contracted  within 
this  State."  Hicks  v.  Hotchkiss,  7  J.  C.  R.,  297. 

In  the  case  of  M'Millen  v.  M'Neil  (4  Wheat.,  209 ) 
the  court  laid  down  principles  that  go  far  to  de- 
clare all  discharges  under  State  insolvent  laws  void. 
Our  courts  have  confined  the  application  of  this  de- 
cision to  cases  precisely  similar  to  that  before  the 
United  States  Court.  The  debt  in  that  case  was  con- 
tracted in  South  Carolina  while  the  parties  were 
residents  of  that  State.  The  defendant  afterward 
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cargo  with  expenses  due  on  the  freight.  It  is 
no  agreement  to  say,  because  it  is  not  to  be  ex- 
clusively borne  by  ship  or  freight,  it  must, 
therefore,  be  thrown  on  the  cargo.  The  first 
claim  was  for  a  total  loss.  Finding  this  could 
not  be  supported,  they  come  now  and  ask  the 
<;ourt  to  make  that  a  ground  for  partial  loss 
which  can,  at  most,  be  only  a  subject  of 
.general  average.  To  adjust  this  the  court 
have  no  data,  and  must  step  out  of  the  policy, 
the  pleadings,  and  the  case.  No  particular 
interest  can  be  charged  with  the  expenses  of 
detention.  A  doubt  may  be  entertained  how 
far  those  incurred  in  the  present  instance  are 
•even  a  subject  of  general  average.  The  whole 
results  into  this  ;  the  party  has,  under  his  con- 
tract, paid  some  hundred  dollars  more  in  one 
•case  than  he  would  in  another. 

Mr.  Harison,  in  reply.  The  expenses  in- 
•curred  by  detention,  where  not  subjects  of 
general  average,  have  been  usually  considered 
-as  charges  against  the  freight.  This,  how- 
ever, is  a  case  sui  generis,  distinguishable  from 
A\\  to  be  found  in  the  books.  Where  the 
freight  is  liable  exclusively,  a  specific  sum  is 
to  be  paid  for  the  carriage  of  the  articles,  and 
whether  they  arrive  soon  or  late,  is  immaterial 
to  the  owner  of  the  goods,  for  he  has  nothing 
more  to  pay  than  his  freight.  When,  there- 
fore, he  applies  to  the  underwriter,  the  answer 
is,  you  #re  not  the  sufferer ;  the  freight  has 


paid  it.  This  does  not  apply  here.  Under  the 
charter-party,  the  owner  of  the  goods  is  this 
sufferer  by  the  detention,  for  he  p~ays  so  much 
more  money  as  the  vessel  was  detained  in  time. 
This,  then,  is  a  loss  on  the  cargo.  The  case, 
it  is  true,  is  novel.  But  considering  a  policy 
of  insurance  as  a  contract  of  indemnity,  the 
plaintiff  must,  on  the  principles  established  as 
law,  be  entitled  to  compensation.  Supposing, 
however,  this  is  matter  of  general  average, 
there  are  data  to  show  something  due,  and 
then  a  new  trial  may  be  directed  to  ascertain 
how  much. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court : 

The  subject  insured  not  being  abandoned 
fcntil  it  was  in  safety,  that  is,  until  three  days 
after  the  embargo  was  removed,  the  plaintiffs, 
although  ignorant  of  its  liberation,  cannot, 
consistently  with  the  judgment  of  the  Court 
for  the  Correction  of  Errors,  *in  Bedient  [*  1 58 
&  Kimberly  v.  Church,  recover  as  for  a  total 
loss  ;  nor  can  we,  on  the  facts  here  disclosed, 
ascertain  what  is  due  to  them  for  partial  loss, 
admitting  a  demand  of  that  kind  to  be  well 
founded.  If  entitled  to  anything,  it  is  to  the 
defendants'  proportion  of  a  general  contribu- 
tion towards  re-imbursing  them  for  the  sum 
which,  as  owners  of  the  cargo,  they  paid  in 
consequence  of  certain  extraordinary  expenses 


•obtained  his  discharge  under  the  insolvent  laws  of 
Louisiana  on  a  cessio  bonorum.  He  was  subse- 
quently sued  in  that  State  on  the  contract  made  in 
South  Carolina,  and  interposed  his  discharge  ob- 
tained in  Louisiana,  and  it  was  declared  invalid. 
Witt  v.  Follett,  2  Wend.,  458. 

The  same  principle  was  recognized  in  a  subse- 
quent case.  The  debt  in  the  latter  case  was  not  con- 
tracted in  this  State,  but  in  Vermont,  and  before 
•either  party  had  become  an  inhabitant  of  New 
York ;  and  on  the  principle  of  the  cases  referred  to, 
the  discharge  of  the  defendant  cannot  be  interposed 
as  a  bar  to  the  plaintiff's  action.  Wyman  v.  Mitch- 
ell, 1  Cow.,  316. 

The  article  concerning  voluntary  assignments  (2 
R.  S.  15 )  is  declared  to  be  a  revisal  and  continua-  I 
tion  of  the  Act  of  1813,  and  the  30th  paragraph  (2 
R.  S.  22,  sec.  30 )  declares  that  a  discharge  obtained 
according  to  the  provisions  thereof,  shall  discharge  I 
the  insolvent  from  all  debts  due  at  the  time  of  the  \ 
assignment,  or  contracted  for  before  that  time, 
though  payable  afterward,  founded  upon  contracts 
made  since  the  12th  of  April,  1813.    The  31st  section 
relates  to  contracts  to  be  made  after  the  revised 
.statutes  should  take  effect  as  a  law.     Ford  v.  An- 
drews, 9  Wend.,  312. 

The  31st  section  relates  to  contracts  to  be  made 
after  the  revised  statutes  should  take  effect  as  a  law. 
By  it  to  discharge  is  to  exonerate  the  insolvent  from 
all  liabilities  incurred  by  drawing  or  indorsing  a 
promissory  note  or  bill  of  exchange,  or  in  conse- 
quence of  the  payment  of  the  money  by  any  party 
to  such  instrument,  whether  the  payment  be  prior 
or  subsequent  to  the  assignment.  Id. 

This  section  is  new  in  part ;  the  Act  of  1819  (Laws 
of  1819,  p.  118,  sec.  11)  had  gone  so  far  in  changing 
the  law  as  pronounced  according  to  the  construc- 
tion of  the  previous  statute,  as  to  exonerate  by  the 
discharge  the  indorser  of  a  promissory  note,  though 
the  note  had  not  become  due  at  the  time  of  the  dis- 
charge, and  permitted  the  holder  to  come  in  for  a 
dividend  in  the  same  manner  as  if  the  bill  was 
due.  Id. 

This  section  extends  the  protection  of  the  dis- 
charge to  the  maker  as  well  as  the  indorscr  of  a 
promisory  note.  Id. 

The  32d  section  provides  that  a  discharge  under 
this  article  may  be  pleaded  or  given  in  evidence  un- 
der the  general  issue  and  notice,  in  bar  of  any  ac- 
tion upon  any  contract  made  since  the  12th  of  April, 
1813,  &c.,  and  in  bar  of  any  notion  upon  any  liability 
of  such  insolvent,  incurred  by  making  or  indorsing 
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any  promissory  note  or  bill  of  exchange,  previous 
to  the  assignment,  or  in  consequence  of  the  pay- 
ment by  any  party  to  such  note  or  bill  of  the  money 
secured  thereby,  whether  such  payment  be  made 
prior  or  subsequent  to  the  assignment.  Id. 

The  provision  in  the  revised  statutes  that  such 
discharge  may  be  pleaded  in  bar  of  any  action  in- 


;re- 
prior 

or  subsequent  to  the  execution  of  the  assignment 
by  the  insolvent,  applies  to  future  contracts,  and 
not  to  contracts  made  previous  to  the  statute  going 
into  operation.  Id. 

The  rule  to  discontinue,  on  receiving  a  plea  of  an 
insolvent  discharge,  is  not  a  rule  of  course.  Fifleld 
v.  Brown,  2  Cow.,  503. 

An  insolvent  discharge  of  a  neighboring  State, 
which  exempts  the  person  from  imprisonment,  but 
leaves  the  future  acquisitions  of  the  debtor  liable 
to  execution,  relates  to  the  remedy  merely,  not  the 
contract,  and  is  not  of  any  force  in  this  State.  Whit- 
temore  v.  Adams,  2  Cow.,  628. 

Imprisonment  is  no  part  of  the  contract.    Id. 

The  lex  fvri  governs  the  remedy.    Id. 

An  insolvent  law  does  not  operate  as  a  part  of 
the  lex,  foci  contractus,  unless  it  discharge  the  con- 
tract. Id. 

Giving  to  this  discharge  all  the  effect  which  carr 
possibly  be  claimed  under  the  act  of  Congress,  it 
does  not  operate  upon  the  contract,  but  merely 
upon  the  mode  of  enforcing  it.  It  is  a  personal 
discharge  of  the  defendant— nothing  more;  and 
must,  from  its  very  nature,  be  confined,  in  opera- 
tion to  the  District  of  Columbia.  The  lex  loci  con- 
tractus does  not  apply.  Peck  v.  Hozier,  14  J.  R., 
346. 

The  same  principle  has  been  repeatedly  acted  upon 
by  this  court,  in  relation  to  the  statute  of  limita- 
tions of  adjoining  States.  Nash  v.  Tupper,  1  Cai. 
R.,  102. 

Even  where  the  contract  arose,  and  both  parties 
resided  there.  Ruggles  v.  Keeles,  3  J.  R.,  283. 

Upon  the  principle  that  the  statutes  under  which 
they  are  granted  are  inapplicable,  as  a  part  of  the 
lex  loci  amtract/ut.  but  constitutes  a  part  of  the  lex 
fttrl  merely.  Peck  v.  Hozier,  14  J.  R..  346. 

The  court  gave  effect  to  a  New  Orleans  discharge, 
which  extended  both  to  the  person  and  contract  of 
the  debtor.  Hicks  v.  Brown.  12  J.  R.,  142. 

And  the  principle  of  that  case  was  recognized  in 
another  case.  Sherrill  v.  Hopkins,  1  Cow.,  103. 
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that  accrued  during  the  embargo ;  but,  to 
make  a  calculation,  we  should  know  the  value 
of  sloop,  freight  and  cargo.  This  not  appear- 
ing, it  is  impossible  so  to  modify  the  verdict 
as  to  do  complete  justice.  If  this  cannot  be 
done,  it  is  said,  that  as  this  suit  was  brought 
in  consequence  of  a  former  judgment  rendered 
by  this  court,  which  has  since  been  reversed, 
the  parties  should  be  permitted  to  go  to  a  new 
trial  to  ascertain  the  value  of  these  different 
subjects,  and  the  extent  of  the  defendants' 
liability  on  the  principle  of  a  general  con- 
tribution. This  is  reasonable,  and  I  should 
readily  accede  to  it  were  the  defendants 
chargeable  with  anything  on  this  policy;  but 
thinking  otherwise,  it  is  our  duty  to  arrest  the 
suit  here,  and  not  expose  them  to  the  expense 
of  further  litigation.  It  seems  to  have  been  con- 
ceded on  the  argument  that  the  plaintiffs,  hav- 
ing contracted  for  freight  by  the  month,  were 
bound  to  pay  even  for  the  time  the  vessel  was 
embargoed.  This  may  be  so  ;  but  I  am  in- 
clined to  think  that  a  detention  of  this  kind, 
by  a  foreign  prince,  suspends  the  contract, 
whether  freight  be  payable  for  the  whole  voy- 
age or  by  the  month.  Demurrage  is  certainly 
not  payable  during  such  restraints,  and 
Pothier  (N,  85,  torn.  2,  p.  399),  in  his  treatise 
on  charter-parties,  says,  expressly,  that  "the 
owner  of  a  vessel  hired  by  the  month  is  not 
entitled  to  freight  during  an  embargo."  With- 
out, however,  deciding  a  point  which  has  not 
been  made,  and  admitting  the  sum  thus  paid 
to  have  been  justly  due,  the  defendant  cannot 
be  called  on  to  refund  any  part  of  it.  This 
will  necessarily  lead  to  an  inquiry,  whether  the 
expenses  arising  out  of  a  state  of  embargo  are 
to  be  defrayed  by  common  contribution,  or 
whether  they  be  subjects  of  a  particular  aver- 
age. That  they  are  of  the  latter  description, 
has  been  decided,  after  solemn  argument,  by 
the  whole  Court  of  King's  Bench  in  the  case 
of  Robertson  v.  Ewer  (1  D.  &  E.,  127),  where 
it  was  held  that  wages  and  provisions,  during 
an  embargo,  were  not  covered  by  a  policy  on 
159*]  the  ship.  This  *may  be  supposed  in- 
consistent with  our  decision  in  the  case  of 
Leavenworth  \.  Delafield  (1  Caines'  Rep.,  573, 
see  note,  Id.,  578);  and,  therefore,  as  not 
forming  a  rule  in  the  present  case.  But  the 
two  decisions  are  perfectly  reconcilable;  other- 
wise, for  the  sake  of  uniformity,  the  latter 
should  be  followed,  unless  manifestly  incor- 
rect, however  respectable  the  other  may  be. 
t  There  is  an  evident  distinction  between  a  de- 
tention by  capture  and  an  embargo.  In  the 
former  case  the  charter-party  is  dissolved,  and 
the  captain  (who  is  generally  agent  of  all 
parties,  to  act  for  the  best  under  every  misfor- 
tune) reclaims  both  vessel  and  cargo,  and  with- 
out being  under  contract,  or  obliged  so  to  do. 
retains  the  crew,  for  the  purpose  of  prevent- 
ing an  entire  loss,  and  pursuing  the  voyage  if 
the  property  be  acquitted  ;  whereas  he  might 
dismiss  them  at  once,  and  the  underwriter  be 
called  on  for  a  total  loss.  The  expenses,  there- 
fore, incurred  by  a  claim  of  this  nature,  being 
evidently  for  the  general  benefit,  if  not  im- 
pliedly  at  the  general  request,  and  not  the  ef- 
fect of  previous  stipulation  or  contract,  which 
is  at  an  end  by  the  capture,  it  is  but  reason- 
able they  should  be  defrayed  in  the  same  way. 
Ricard,  in  his  treatise  on  the  commerce  of 
578 


Amsterdam,  assigns  nearly  the  same  rea- 
son for  making  a  general  average  of  wages  in 
cases  of  capture,  and  a  particular  average  of 
them  during  an  embargo,  (p.,  279.)  "The 
wages  of  a  ship,"  says  he,  "detained  by  an 
order  of  state,  shall  not  be  brought  into  gc-n- 
earl  average  as  in  case  of  capture  ;  because,  in 
the  latter  case,  the  crew  remain  to  take  care  of 
the  vessel  whilst  she  is  reclaiming,  and  these 
charges  are  occasioned  with  the  sole  view  of 
preserving  the  ship  and  cargo  for  the  pro- 
prietors ;  but  there  is  no  room  for  such  pre- 
tense in  the  case  of  an  embargo  ;  as  the  sover- 
eign who  lays  it  neither  claims  the  ship  or 
cargo,  but  only  for  political  reasons  prevent* 
their  immediate  departure.  Therefore,  it  can- 
not be  said  that  the  ship's  company  remained 
on  board  to  prevent  an  entire  loss."  The 
French  ordinance  declares  that  such  charges,, 
during  an  embargo,  shall  be  reputed  as 
general  average,  if  the  vessel  be  hired  by  the 
month,  but  if  freighted  by  the  voyage,  they 
shall  be  borne  by  her  alone.  Pothier,  in  his 
treatise  above  referred  to,  assigns  a  reason  for 
this  distinction,  which  is  not  very  satisfactory, 
and,  therefore,  I  shall  not  repeat  it.  From 
Emerigon,  Vol.  I.  ,631,  we  also  learn  that  there 
are  foreign  writers,  *although  there  be  [*  ICO 
a  diversity  of  opinion  among  them,  who  hold 
all  expenses  consequential  on  an  embargo 
as  particular  averages.  In  this  w'ay,  ,t  person 
who  has  insured  one  species  of  property  can 
never  be  called  on  to  make  good  a  particular 
damage  which  may  have  happened  to  another,, 
nor  exposed  to  a  loss  not  within  the  risk  which 
he  has  assured.  On  what  pretense,  then,  can 
an  owner  of  a  cargo  call  on  its  underwriter  to 
make  good  any  extra  freight  he  may  have  paid 
for  the  carriage  of  it  ?  He  does  not  under- 
take that  the  voyage  shall  be  short  or  uninter- 
rupted, but  only  that  the  goods  shall  eventual- 
ly arrive  safe  ;  and  whether  the  transportation 
cost  more  or  less  is  a  matter  with  which  he  ha& 
nothing  to  do.  Whether  the  vessel  encounter 
a  tempest,  or  be  embargoed  in  her  way  (if  no- 
abandonment  be  made  during  the  detention), 
is  to  him  of  no  consequence,  so  that  the  goods 
finally  arrived,  as  was  the  case  here,  withouj 
damage,  at  their  destined  port.  I  am,  there- 
fore, for  adopting  the  English  rules  in  the  case 
of  an  embargo,  not  on  the  ground  of  authority, 
the  decision  being  posterior  to  the  Revolution, 
but  as  the  most  reasonable ;  the  most  con- 
formable to  the  understanding  of  the  different 
classes  of  underwriters  ;  the  best  calculated  to 
prevent  confusion  and  embarrasment,  and  the 
most  likely  to  throw  upon  each  the  loss  which 
the  particular  subject  insured  by  him  has  sus- 
tained. Whether,  therefore,  the  present  plaint- 
iffs were  IL.ble  for  freight  or  not  during  the 
embargo,  my  opinion  is  that  they  have  no 
claim  on  the  defendants,  who  underwrote  their 
goods,1  for  any  part  of  it,  and  that  judgment  be 
rendered  accordingly. 

Postea  to  the  defendants. 


Distinguished— 5  Johns.,  266. 
Cited  fii— 7  Johns.,  432. 


1.— S.  P.,  Barker  v.  Phoenix  Ins.  Co.,  8  Johns.  Rep., 
307. 
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STRONG  AND    UDALL,  Guardians  of   the 
Person  and  Estate  of  NICOLL,  an  Infant, 

v. 
SMITH. 

Traverse — Several  Facts — One  Point. 

A  traverse  may  be  taken  to  any  number  of  facts, 
if  the  whole  of  those  facts  make  only  one  point 
necessary  to  a  defense  or  claim  ;  for  a  point  in  law 
is  not  confined  to  a  sinarle  fact. 

Citations— 1  Burr.,  316 ;  Hard.,  317 ;  2  Bh,  1028 ; 
Litt,  381;  8  Rep.,  66;  6  Rep.,  24;  1  Bos.  &  P.,  76; 
Styles,  344;  Carth.,  125;  Willes.410. 

rPRESPASS  for  breaking  the  plaintiff's  close 
-L  at  Islip,  in  the  County  of  Suffolk,  to  which 
the  defendant  pleaded  :  1.  That  the  locus  in 
quo  was  the  freehold  of  the  trustees  of  the  free- 
holders and  commonalty  of  the  town  of  Hunt- 
ington  by  whose  -command  he  entered.  2. 
That  the  trustees  being  seized  in  fee  of  the 
locus  in  quo,  demised  to  him  for  a  year. 

Replication  to  the  first  plea,  that  the  close  was 
the  freehold  of  William  Nicoll,  in  the  possess- 
161*]  ion  of  the  plaintiffs  as  *guardians,  and 
traversing  ttie  freehold  of  the  trustees.  To 
the  second  plea,  that  at  the  time  when  the  tres- 
pass was  committed,  William  Nicoll  was 
seized  of  the  premises  in  his  demense  as  of  fee, 
in  the  actual  possession  of  the  plaintiffs,  trav- 
ersing both  the  seisin  of  the  trustees,  and  the 
demise  to  the  defendant. 

Rejoinder  to  the  first  plea,  taking  issue  on 
the  locus  in  quo  being  the  freehold  of  the  in- 
fant. To  the  second,  a  demurrer,  assigning 
for  cause  that  the  plaintiff  had  traversed 
"two  distinct  and  material  allegations  con- 
tained in  the  said  second  plea,  to  wit,  the  seisin 
in  fee  of  the  trustees  of  the  freeholders  and 
commonalty  of  the  town  of  Huntington,  and 
also  the  lease  and  demise  which  is  alleged  in 
the  said  "second  plea  to  have  been  made  by  the 
trustees  of  the  freeholders  and  commonalty  of 
the  town  of  Huntington,  to  him,  the  said  Silas 
Smith,  and,  therefore,  the  said  traverse  is 
multifarious,  double,"  &c. 

Mr.  Sanford,  in  support  of  the  demurrer. 
,Every  traverse  should  be  to  a  single  point. 
(Co.  'Litt.,  126,  a  ;  Bac.  Abr.,  tit,  Plea  and 
Pleadings,  H,  sec.  5.)  This  principle  shows 
the  traverse  to  the  second  plea  to  be  bad. 
Crogate's  case  (8  Rep. ,  66)  is,  in  the  last  reso- 
lution, a  strong  authority  for  the  general 
position  that  all  issues  must  be  single.  The 
plaintiffs  have  traversed  the  whole  plea,  and 
had  we  gone  to  trial,  we  must  have  established 
the  seisin  and  the  demise,  each  of  which  is  a 
several,  independent  fact,  traversable  at  the 
election  of  the  plaintiff.  (Moor  v.  Pudsey, 
Hard.,  316.)  The  same  doctrine  is  in  Read's 
case  (6  Rep.,  24),  where  it  is  expressly  ruled, 
that  when  the  defendant  justifies  through  a 
stranger,  the  plaintiff  may  traverse  the  seisin 
or  demise,  at  his  election.  It  does  not  say 
both.  In  the  books  of  entries  no  precedent  of 
such  a  traverse  is  to  be  found. 

Mes»rs.  Riggs  and  Radcliff,  eontra.  The  tra- 
verse is  the  exact  denial  of  the  plea  ;  and  if  the 
one  be  double,  the  other  must  be  equally  so. 
The  result  will  be,  supposing  the  demurrer 
good,  that  judgment  must  be  for  the  plaintiffs, 
according  to  the  well  known  rule,  that  on  de- 
murrer, judgment  must  be  against  him  who 
CAINES'  REPS.,  3. 


has  committed  the  first  fault.  It  is  true,  that 
a  traverse,  like  an  issue,  must  be  to  a  single 
point ;  but  a  single  point  is  not  a  single 
fact ;  for  many  facts  may  go  to  make 
up  one  entire,  or  single  point  of  defense 
(*Robimon  v.  Haley,  1  Burr.,  316  ;  [*162 
Bolts  v.  Purvis,  2  Bl.,  1028;  Com.  Dig., 
tit.  Pleader,  E,  2.)  Here  the  point  of  defense 
is,  the  close  being  the  freehold  of  the  defend- 
ant. Both  the  facts  which  make  this  out  con- 
stitute one  point.  Did  the  negation  of  either 
fact,  singly,  destroy  the  defendant's  title,  then 
we  had  it  in  our  power  to  traverse  that  and 
admit  the  other.  But  as  the  denial  of  both  is 
necessary  to  do  away  his  point  of  defense,  that 
the  freehold  is  his,  we,  in  traversing  both,  con- 
fine ourselves  to  one  single  issue. 

Mr.  Sanford,  in  reply.  The  rules  of  special 
pleading  are  by  admissions,  and  avoiding  to 
come  to  a  single  point.  The  doctrine  con- 
tended for  would  destroy  the  whole  system. 
To  make  the  case  in  Burrows  like  this,  there 
ought  to  have  been  a  traverse  to  each  fact 
stated  in  the  plea. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

It  is  undoubtedly  a  sound  and  established 
rule  in  pleading,  that  a  traverse  is  not  to  be 
multifarious,  but  to  a  single  point.  This,  how- 
ever,  does  not  determine  what  shall  be  deemed 
a  single  point  within  that  rule.  It  cannot  be  a 
single  fact.  The  rule  we  think  well  illustrated 
and  exemplified  in  the  case  of  Robinson  v.  Raley 
(1  Burr.,  316).  That  was  also  an  action  of 
trespass,  and  a  number  of  pleas  interposed. 
The  replication  traverses  one  of  the  pleas  in  the 
following  manner  :  "  Without  that,  that  the 
cattle  were  the  defendant's  own  cattle,  and  that 
they  were  levant  and  couchant  upon  the  premi- 
ses, and  commonable  cattle."  To  this  there 
was  a  special  demurrer,  assigning  for  cause 
that  the  replication  was  multifarious.  The 
demurrer,  however, was  overruled,  Lord  Mans- 
field saying  :  "  Tis  true,  you  must  take  issue 
upon  a  single  point,  but  it  is  not  necessary  that 
this  single  point  should  consist  only  of  a  single 
fact.  Here  the  point  is  the  cattle,  being  enti- 
tled to  common  ;  this  is  the  single  point  of  the 
defense  ;  but  in  fact  they  must  be  both  his 
own  cattle,  and  also  levant  and  c&ucfiant,  which 
are  two  different  essential  circumstances  of 
their  being  entitled  to  common,  and  both  of 
them  absolutely  requisite."  Thus,  in  the 
present  case,  the  single  point  is  the  defendant's 
right  to  enter  the  locu*  in  quo.  This  right  is 
set  up  as  resulting  from  the  two  distinct  facts 
of  the  seisin  of  the  trustees,  and  their  demise 
to  the  defendant,  both  of  which  were  essential 
to  constitute  the  right.  The  seisin  alone  of  the 
trustees  would  have  given  no  right  to  the  de- 
fendant ;  neither  would  *the  demise  of  [*1G3 
itself  have  imparted  any,  unless  the  trustees 
were  competent  to  make  it.  If  the  defendant, 
therefore,  had  traversed  only  one  or  the  other 
of  these  facts,  he  would  have  tendered  an  im- 
material issue,  the  trial  of  which  would  not 
have  decided  the  merits  of  the  case  between 
the  parties.  It  is  true,  that  in  some  of  the  very 
old  cases,  the  court  say  that  any  part  of  what 
the  defendant  makes  his  title  is  traversable,  as 
in  Moors  v.  Pudsey  (Hard.,  317),  exemplifying 
the  very  case  now  before  us,  it  is  laid  down, 
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where  in  trespass  the  defendant  alleges  a  seisin 
in  fee  in  a  third  person,  and  a  demise  to  him- 
self, the  plaintiff  may  traverse  either  the  seisin 
in  fee  or  the  demise,  at  his  election.  But  in 
no  case,  which  we  have  seen,  is  it  said  that  he 
may  not  traverse  both.  Admitting,  however, 
the  ancient  rule  to  have  been,  that  he  must 
traverse  either  the  one  or  the  other,  we  should 
consider  that  rule  as  altered  by  the  decision 
of  Robinson  v.  Haley,  above  cited.  The  dis- 
tinctions there  made  by  Lord  Mansfield,  ap- 
pear to  us  to  be  founded  in  good  sense,  and  to 
warrant  us  in  saying  that  although  in  the  pres- 
ent case  the  seisin  of  the  trustees  and  the  de- 
mise to  the  defendant,  are  two  facts,  yet  they 
make  but  one  point,  and  the  traverse  is,  o*f 
course,  well  taken. 

LIVINGSTON,  J.  The  merits  of  this  case  lie 
in  a  very  narrow  compass.  A  traverse,  it  is 
not  denied,  must  be  of  a  material  point ;  so, 
neither  can  a  plea  contain  a  multiplicity  of  dis- 
tinct matters,  for  every  issue  (and  that  applies 
to  plea  as  well  as  to  a  traverse)  must  be  single. 
By  this,  however,  it  is  not  intended  that  a  plea 
shall  consist  of  only  one  matter  of  fact,  but  it 
may  contain  as  many  as  may  be  necessary  to 
constitute  one  defense.  (1  Burr.,  316;  2 
Black.,  1028.)  A  special  plea  can  hardly  be 
found,  that  is  not  made  up  of  a  variety  of 
facts ;  all,  however,  tending  to,  and  making 
parts  of  the  same  point  of  defense.  Here  the 
point  was  the  defendant's  right  to  the  premises  ; 
but,  to  make  out  a,  lawful  possession  in  him, 
it  became  necessary  to  state  the  several  circum- 
stances which  constituted  it,  to  wit,  the  seisin 
of  the  trustees,  their  demise,  and  his  entry 
under  it.  On  this  plea  the  plaintiffs  might 
have  taken  issue  ;  but  they  preferred  setting 
up  a  seisin  in  their  ward,  which  being  a  mat- 
ter different  from  that  relied  on  by  the  plea,  it 
164*]  *became  necessary  to  traverse  the 
point  of  defense  contained  in  the  latter.  In 
such  cases,  the  only  rational  rule  must  be,  that 
the  plaintiff  may  traverse  all,  any  or  either  of 
the  material  facts  which  compose  the  point  of 
his  adversary's  defense.  (Litt.,  381.)  This 
will  not  render  the  pleadings  more  complicated 
or  intricate  than  if  he  puts  them  immediately 
in  issue  by  a  total  denial  of  them.  A  contrary 
rule,  by  driving  the  party  to  an  election  of 
traversing  only  one  of  the  circumstances, 
would  produce  unnecessary  hardship.  What- 
ever is  traversable,  and  not  traversed,  is  ad- 
mitted. Why,  then,  by  this  mode  of  proceed- 
ing, compel  either  party  to  admit  several  im- 
porant  facts  which  the  other  may  not  be  able 
to  prove  ?  Thus,  if  the  demise  here  had  only 
been  traversed,  the  seisin  of  the  corporation 
would  have  been  conceded,  and  vice  versa. 

Crogate's  case  (8  Rep. ,  66)  did  not  turn  at 
all  on  the  point  before  us  ;  and  Reid's  (6  Rep. , 
25)  only  establishes  that  the  seisin,  or  demise, 
may  be  traversed  ;  but  how  far  they  were  both 
traversable  was  not  before  the  court. 

The  decision  of  Jones  v.  Kitchin  (1  B.  &  P. 
76),  which  was  not  cited,  may  at  first  appear 
favorable  to  the  defendant,  but  it  was  founded 
on  the  authority  of  Crogate's  case,  and  both 
proceeded  on  a  ground  entirely  different  from 
that  which  is  here  taken.  In  both  cases  it  be- 
came a  question  how  far  a  replication,  or  plea 
de  injura  sua  propria  absque  tali  causa,  was 
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proper  where  the  adverse  party  had  "asserted 
any  right  or  interest  in  land."  It  was  decided 
in  the  negative  ;  but  what  Lord  Chief  Justice 
Eyre  says,  in  giving  the  opinion  of  the  court, 
is  deserving  of  notice.  After  reading  the 
resolutions  in  Crogate's  case,  he  adds:  "  Thus 
the  rule  is  distinctly  laid  down,  that  deinjuria 
propria  is  only  to  be  received  where  the  de- 
fense set  up-  is  matter  of  excuse,  and  not 
where  it  asserts  any  right  or  interest.  But  the 
reason  is  not  because  it  puts  two  or  three 
things  in  issue,  for  that  may  happen  in  every 
case  where  the  defense  arises  out  of  several 
facts,  all  operating  to  one  point  of  excuse. 
The  reason  is,  because  this  plea  is  only  allowed 
where  an  excuse  is  offered  for  personal  inju- 
ries, and  not  even  then  if  it  relates  to  any  inter- 
est in  land."  The  counsel,  too,  who  argued 
against  the  plea  in  Jones  v.  Kitchin,  admitted 
"  that  if  the  several  matters  put  in  issue  make 
together  but  *one  defense,  they  may  [*1O5 
be  thus  all  put  in  issue  together  by  de  injuria 
siia  propria,."  If  so,  why,  by  parity  of 
reasoning,  may  not  the  same  matters  be 
traversed,  if  they  really  form  but  one  defense? 
The  two  following  cases,  which  were  not 
mentioned  at  bar,  show  that  this  may  be  done  ; 
but,  were  we  without  authority,  the  thing 
is  too  reasonable  not  to  be  permitted,  nor  can 
any  one  inconvenience  flow  from  it. 

In  Wood  v.  Holland  (Styles,  344)  Rolle,  Ch. 
J.,  held  that  the  descent,  as  well  as  the  dis- 
seisin, might  have  been  traversed. 

In  Brake  v.  Kent  (Garth.,  125),  an  executrix 
pleaded  several  judgments  and  no  assets  ultra. 
The  plaintiff  replied  they  were  kept  on  foot 
by  fraud.  The  defendant,  maintaining  his 
bar,  traverses  that  all  or  any  of  the  judgments 
were  kept  on  foot  by  fraud.  This  was  held 
good  ;  and  yet,  on  the  reasoning  of  the  de- 
fendant here,  the  traverse  should  have  been 
confined  to  only  one  of  the  judgments. 

I  have  no  doubt  the  replication  is  good  ;  but 
were  it  not,  the  plea,  for  the  very  objections 
made  to  the  traverse,  would  also  be  bad  ;  so 
that,  in  either  case,  the  plaintiffs  must  have 
judgment;  "for  it  would  be  very  hard,"  to 
borrow  the  language  of  Lord  Chief  Justice 
Willes  (Willes,  410),  "  to  give  judgment 
against  a  plaintiff  because  he  has  only  tra- 
versed literally  the  defendant's  plea ;  for,  if 
the  issue  be  wrong,  the  first  fault  is  in  the  de- 
fendant." 

Judgment  fw  the  plaintiffs. 

Distinguished— 8  Wend.,  132. 

Cited  in— 2  Johns.,  465 ;  3  Johns.,  318 ;  19  Johns., 
96 ;  7  Cow.,  452 ;  7  Wend.,  130 ;  10  Wend.,  388 ;  1  Wood. 
&M..385. 


FINDER  v.  MORRIS. 

Payment  to  Plaintiff  before    Judgment — Satis- 
faction— Attorney's  Lien. 

If  a  defendant  has,  bonaflde  paid  debt  and  costs  to 
a  plaintiff,  the  court  will  order  satisfaction  to  be  en- 
tered on  the  judgment  obtained  in  the  suit,  though 
the  costs  of  the  plaintiff's  attorney  may  not  have 
been  paid,  for  he  has  no  lien  on  the  debt  while  in 
the  defendant's  hands,  unless  he  gives  notice  not  to 
pay  over,  or  there  be  collusion  to  defraud  him. 


NOTE.— Attorney's  lien  for  costs. 
See  8.  C.,  Col.  &  Cai..  489,  note. 
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Citations— Doug.,  238 ;  4  D.  &  E.,  123 ;  6  D.  &  E.,  361 ; 
1  Johns.  Cas.,  102 ;  Finder  v.  Morris. 

MR.  WILLIAMS  moved  to  set  aside  the 
judgment  and  execution  in  this  suit,  or 
to  enter  up  satisfaction  on  the  judgment  ob- 
tained therein  on  a  sealed  note,  upon  produc- 
tion of  a  written  discharge  from  the  plaintiff, 
containing  a  complete  release  of  all  demands, 
costs,  &c.,  and  a  receipt  for  the  balance  due, 
which  the  defendant  swore  he  paid  in  full  con- 
sideration of  the  note,  and  without  knowing 
that  any  third  person  had  an  interest  therein. 
Mr.  Tiffany  objected  to  the  application,  be- 
cause the  attorney  had  a  lien  on  the  debt  for 
his  costs,  and  might,  by  this  species  of  settle- 
ment, be  cut  out.  He  contended,  also,  that 
the  rule  would  be  inefficacious,  as  the  judg- 
ment entered  was  against  Morrison,  and  the 
order  of  court  would  be  in  a  suit  where  the 
defendant  was  named  Morris. 


166*]  *Per  Curiam.  From  the  case  of 
Welsh  v.  Hole  (Doug.,  238),  sanctioned  bv 
Mitchell  v.  Oldfield(4  D.  &  E.,  123),  and  Read 


v.  D  upper  (6  D.  &  E.,  361),  if  the  defendant   450)  2  Wall.,  Jr.,  479. 


pay  to  the  plaintiff  debt  and  costs,  after  notice 
from  the  attorney  of  the  plaintiff  not  to  do  so, 
he  pays  the  costs,  in  his  own  wrong,  and  Lord 
Mansfield  said  the  court  could  not  go  further. ' 
If  the  adverse  party  applied  to  the  court  to 
cancel  the  judgment  by  a  set-off,  then  the 
court  would  take  care  that  the  attorney's  bill 
should  be  paid.  In  the  case  of  Spencer  v. 
White  (April  Term,  1799),  the  court  qualified 
the  right  of  the  plaintiff's  attorney,  even  in  the 
case  of  a  set-off.  The  present  motion  must, 
therefore,  be  granted,  as  there  is  no  pretense 
of  notice  to  the  defendant,  or  of  any  collusion 
between  him  and  the  plaintiff,  to  deprive  the 
attorney  of  his  costs.  As  to  the  variance  be- 
tween the  names,  this  is  a  rule  granted  in  the 
cause  of  Pinder  v.  Morris,  and  it  will  never  be 
an  authority  for  entering  satisfaction  on  a 
judgment  in  one  against  Morrison. 

Motion  granted.* 

Cited  in— 8  Johns.,  336;  15  Johns.,  406;  6  Wend., 
310;  11  Hun,  25;  4  Barb.,  49;  12  Abb.,  329;  4  Bos., 
672;  1  E.  D.  Smith,  603;  8  Daly,  184;  Blatchf.  &  H., 


1.— See  Wateon  v.  Depeyster,  1  Caines'  Rep.,  67, 
n. 

2.— Therefore,  the  rule  of  the  court  is  satisfied  by 
delivering  a  writ  to  the  sheriff  on  the  15th,  return- 
able on  the  19th  of  the  month.  Gillespie  v.  White, 
16  J.  R.,  117. 

Where  the  original  action  is  in  the  Common  Pleas, 
if  the  bail  remove  out  of  the  country,  the  action  on 
the  recognizance  may  be  brought  in  the  Supreme 
Court.  Davis  v.  Gillett,  7  J.  R.,  318. 

After  judgment  against  the  bail,  if  the  principal 
has  been  taken  in  execution,  the  plaintiff  cannot 
issue  a  ca.  sa.  against  the  bail,  or  if  the  bail  have  been 
taken  in  execution,  he  cannot  proceed  against  the 
body  of  the  principal.  Smith  v.  Rosecrantz,  6  J. 
R.,  97. 

The  bail  are  not  discharged  by  the  plaintiff's  elect- 
ing to  sue  out  a  fi.  fa.  in  the  first  instance ;  and  if  a 
part  of  the  debt  be  levied  on  the  ft.  fa.  he  may,  not- 
withstanding, resort  to  the  bail  for  the  residue.  Ol- 
cott  v.  Lilly,  4  J.  R.,  407. 

A  ca.  sa.  against  the  principal  must  not  only  be 
sued  out,  but  must  be  actually  returned,  ram  est  in- 
ventus,  and  filed  before  the  plaintiff  can  proceed  to 
charge  the  bail.  Pearsall  v.  Lawrence,  3J.  R.,514. 

It  is  not  necessary  that  there  should  be  eight  days 
between  the  teste  and  return  of  the  ca.  so.  against 
the  principal,  where  the  proceedings  are  by  bill. 
Cook  v.  Campbell,  3  Cai.  H.,  322;  Carmer  v.  Weeks, 
3  J.  R..  246. 

Taking  the  principal  on  a  ca.  sa.  is  a  discharge  of 
the  bail,  and  no  exnneretur  need  be  entered.  Milner 
v.  Green.  2  J.  C.,  283. 

A  sheriff  will  be  discharged  from  an  attachment 
for  not  bringing  in  the  body,  where  special  bail  hath 
been  put  in,  but  the  bailpiece  has  been  lost  in  its 
transmission  to  the  clerk's  office.  The  People  v. 
Shoemaker,  2  Wend.,  253. 

A  sheriff  returns  cepi  corpus  to  a  cap.  art  resp.,  the 
deputy  sheriff  who  serves  the  writ  becomes  special 
bail,  of  which  notice  is  sent  by  mail,  but  not  received 
by  the  plaintiff's  attorney ;  the  latter,  eighteen 
months  afterward,  rules  the  sheriff  to  bring  in  the 
body  of  the  defendant,  and  moves  for  an  attach- 
ment against  him ;  the  deputy  and  sureties  having 
in  the  meantime  become  insolvent:  the  court  re- 
fuses to  grant  the  attachment.  Jourdan  v.  Haw- 
kins, 17  J.  R.,  35. 

The  rule  on  the  sheriff  to  bring  in  the  body  of  the 
defendant  cannot  lie  served  until  twenty  days  after 
the  time,  in  which  the  writ  is  returnable,  have  ex- 
pired ;  and  it  seems  that  the  rule  ought  not  to  be 
entered  before  the  time.  Coons  v.  M'Manus,  15  J. 
R.,  181. 

All  the  proceedings,  until  the  attachment,  includ- 
ing the  rule,  must  be  entitled  in  the  original  cause. 
The  People  v.  Ferris,  9  J.  R.,  160. 
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Where  the  defendant  has  put  in  bail  to  the  action, 
although  the  bail  may  be  insufficient,  the  plaintiff 
cannot  proceed  against  the  sheriff.  The  People  v. 
Stevens,  9  J.  R.,  72. 

It  seems,  that  if  the  plaintiff  delays  for  a  length 
of  time,  to  call  on  the  sheriff  for  bail,  it  will  dis- 
charge him.  Id. 

If  the  sheriff  does  not  return  the  writ  within 
twenty  days  after  notice  of  the  rule  for  that  pur- 
pose, an  attachment  may  issue  against  him  im- 
mediately ;  but  it  is  otherwise  in  the  case  of  a  rule 
to  bring  in  the  body.  Franklin  v.  Lamb,  1  J.  R., 
508. 

The  sheriff  must  have  twenty  days  notice  of  the 
rule  to  bring  in  the  body,  before  a  motion  for  an 
attachment  against  him.  Id.  Stewart  v.  Williams, 
2  J.  C.,  71 ;  M'Gomet  v.  Armstrong,  C.  C.,  50. 

Where  the  rule  for  bringing  in  the  body  had  ex- 
pired, but  no  trial  had  been  lost ;  the  defendant  had 
sworn  to  merits  and  tendered  the  full  amount  in 
money,  as  security,  which  was  refused,  and  the  bail 
had  since  justified,  the  court  denied  a  motion  for  an 
attachment  against  the  sheriff,  on  payment  by  him 
of  the  costs  of  the  rule  to  show  cause,  and  of  the 
plaintiff's  application.  Post  v.  Van  Dine,  1  J.  C., 
412 ;  S.  C.,  C.  C.,  106. 

There  is  no  distinction  between  proceedings 
against  bail  and  other  joint  debtors,  and  the  plaint- 
iff may  proceed  and  declare  against  both,  under  the 
statute,  as  in  ordinary  cases  when  one  defendant  is 
taken  and  the  other  not  found.  Stewart  v.  Patten, 
1  H.,  38. 

In  an  action  upon  a  recognizance,  the  sheriff  re- 
turned upon  the  writ,  "  one  of  the  defendants 
taken  and  the  other  not  found."  The  plaintiff,  un- 
der the  statute  relating  to  joint  debtors,  having  de- 
clared against  both  bail,  a  motion  was  made  in  the 
name  of  the  defendant  not  taken  for  an  eaxmeretur 
upon  the  bailpiece  in  the  original  suit,  with  the 
avowed  object  of  making  it  available  to  both  ;  but 
the  motion  was  denied.  Id. 

The  surety  in  a  bond  to  the  sheriff  for  the  appear- 
ance of  S.  on  a  capias  ad  resp.  pleaded  compentit  ad 
difm :  held  a  replication,  that  S.  was  an  infant  and 
did  not  appear  by  guardian,  was  void.  Foster  v. 
Kainsford,  1  Hill,  323. 

Where  a  sheriff,  on  being  served  with  an  attach- 
ment for  not  bringing  in  tiie  body  of  a  defendant, 
pursuant  to  a  rule  of  the  court,  procured  a  person 
(on  promise-  of  indemnity)  to  put  in  special  bail  in 
the  original  suit ;  held,  that  the  sheriff  could  not 
maintain  an  action  on  the  luiil-bond  ;  for,  there  be- 
ing an  appearance  according  to  the  condition  of  the 
bond,  the  defendant  might  plead  compf,ruit  ad  diem 
prout  patet,  &c.  Mathison  v.  Forbes,  19  J.  R,,292; 
N.  Y.  Dig.,  Vol.  I.,  p.  230,  et  seq. 
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PECK  t>.  M' ALPINE. 

Justice's  Court — Adjournment* —  Time — Error. 

Adjourning  a  justice's  court  for  more  than  six 
days,  cannot  be  alleged  for  error  by  him  who  has 
requested  it. 

ON  certiorari,  the  plaintiff  relied  on  the  jus- 
tice's having  adjourned  for  more  than  six 
days. 

Per  Guriam.  It  appears  to  have  been  so 
done  on  his  own  request ;  he  is  therefore 
estopped  from  alleging  it  for  error. 

Cited  in— 41  Barb.,  102;  33  Mich.,  423. 


SHEPHARD  v.  WATROUS. 

1.  Note — Consideration,  2.  Words  Spoken  — 
Submission  —  Award  —  Action  to  Recover  — 
Defenses. 

A  submission  to  arbitrators  is  a  good  considera- 
tion for  a  note. 

'  If,  in  an  action  for  words,  the  matter  in  dispute 
be  left  to  arbitrators,  it  cannot,  in  an  action  to  re- 
cover a  sum  they  awarded,  be  shown  that  the  words, 
were  not  actionable. 

Citations— Kyd,  7,  242 ;  1  Ld.  Raym.,  248 ;  1  Esp. 
Rep.,  378. 

A  SSUMPSIT  by  the  payee  against  the  maker 
1.L  of  a  prommissory  note  for  two  hundred 
dollars,  given  under  the  following  circum- 
stances : 

The  defendant,  while  under  arrest  at  the 
suit  of  the  plaintiff,  in  an  action  of  slander, 
made  the  note  in  question,  to  be  delivered  into 
the  hands  of  certain  persons,  who  were  to  de- 
cide upon  the  subject  of  controversy  between 
them,  and  in  consequence  of  this  arrangement, 
was  instantly  discharged  from  custody  ;  after 
which  the  arbitrators  returned  the  note  to  the 
plaintiff  indorsed  $100. 

At  the  trial,  the  defendant  offered  to  prove 
that  in  the  suit  on  which  he  had  been  origin- 
ally arrested,  the  plaintiff  had  no  cause  of 
action. 

167*]  *The  judge,  deeming  this  evidence 
inadmissible,  charged  for  the  plaintiff,  in  favor 
of  whom  the  jury  found  for  the  sum  indorsed 
by  the  arbitrators. '  The  case  now  came  up, 

1.— An  award  cannot  be  impeached  in  an  action  on 
the  ground  that  it  is  against  law.  Mitchell  v.  Bush, 
7  Cowen's  Rep.,  185. 

The  award  may  be  impeached  in  equity. 

To  impeach  an  award  in  equity,  there  must  be  a 
corruption,  partiality  or  gross  misbehavior  in  the 
arbitrators,  or  some  palpable  mistake  made  by  them 
in  law  or  fact.  Schenck's  Adm'r  v.  Cuttrell,  1 
Green's  Ch.  Hep.,  297. 

A  mistake  in  the  law  must  be  a  plain  one,  and 
upon  some  material  point  affecting  the  case.  A 
mistake  in  the  fact  must,  in  general,  be  such  as  the 
arbitrator  himself  would  admit.  Id. 

If  the  arbitrators  receive  the  statement  of  one  of 
the  parties  as  to  material  facts,  without  proof,  when 
objection  is  made  by  the  adverse  party,  it  is  an  im- 


NOTE.— AB  to  what  does  or  does  not  constitute  a 
good  consideration  f  or  a  promissory  note,  see_Payne 
v.  Eden,  post,  213,  note ;  Vallett  v.  Parker, 


615. 


6  Wend., 


As  to  conclusiveness  of  awards,  see  Purdy  v.  Del- 
avan,  1  Cai.,  303,  note. 
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on  a  motion  for  a  new  trial,  on  account  of  mis- 
direction at  the  circuit. 

Mr.  Russel,  for  the  defendant.  We  shall 
rely  on  the  want  of  consideration,  and  the 
manifest  oppression,  from  the  circumstances 
under  which  the  note  was  given.  Between 
maker  and  payee  the  consideration  is  always 
open  to  inquiry ;  and  as,  from  the  case,  it  ap- 
pears none  passed  to  the  defendant,  the  instru- 
ment cannot  support  an  action.  A  note  cannot 
be  given  upon  the  contingency  of  its  becoming 
valid  by  what  arbitrators  may  decide.  The 
being  discharged  from  custody  will  not,  did 
it  even  appear  a  part  of  the  consideration, 
make  it  better,  for  the  note  was  previously 
made.  A  promise  to  pay  money  in  considera- 
tion the  plaintiff  would-  withdraw  a  bill  in 
chancery,  is  not  sufficient  to  warrant  a  recov- 
ery. (Tooleyv.  Undham,  Cro.  Eliz.,  206,  cited 
Esp.  Dig.,  95).  The  defendant,  when  under 
arrest,  could  not  legally  make  the  note ;  it 
was  extorted  by  oppression,  and  taking  an  un- 
due advantage.  Had  money  even  been  paid 
upon  it,  an  action  might  have  been  maintained 
to  recover  it  back.  (Astlyv.  Reynolds,  2  Stra., 
915 ;  Buller's  opinion  in  Cockshot  v.  Bennett, 
2  D.  &  E.,  766.)  Against  opening  the  cause  on 
which  the  note  was  executed,  the  reference  to 
arbitrators,  and  their  award  cannot  be  urged.  In 
Steers  v.  Lashky  (1  Esp.  Rep.,  166),  which  was 
an  action  on  a  bill  of  exchange  given  for  a 
balance  awarded  by  arbitrators,  the  court  per- 
mitted the  defendant  to  impeach  the  note  by 
showing  the  consideration  illegal.  On  the  au- 
thority of  this  decision,  the  testimony  offered 
ought  have  been  received,  and  the  court,  there- 
fore, will  grant  a  new  trial  to  let  it  in. 

Mr.  Shepherd,  contra.  There  is  no  impeach- 
ing the  award  of  the  arbitrators,  unless  cor- 
ruption be  shown.  The  consideration  of  the 
note  was  to  abide  an  award.  It  is  not  neces- 
sary that  a  bond  should  be  given  for  this  pur- 
pose. A  parol  submission  is  equally  good  ; 
and  if  it  may  be  by  parol,  it  may  be  by  note, 
and  the  submission  is  the  consideration  for 
which  it  was  given.  Had  there  been  only  a 
verbal  agreement,  and  the  referees  had  ordered 
$100  to  be  paid,  *could  it  have  been  [*1O8 
said  that  no  recovery  could  have  been  had  ? 
If  not,  then  nothing  can  be  urged  against  the 
present  verdict.  No  unfair  practices  were 
shown,  and  none  are  to  be  presumed. 

Mr.  Russel,  in  reply.  Had  notes  been  exe- 
cuted by  both  parties,  it  would  have  altered 

propriety  so  gross  as  to  call  for  the  aid  of  the  court. 

That  the  arbitrators,  after  hearing  the  evidence, 
and  while  considering  their  award,  called  both  the 
parties  before  them,  and  asked  one  of  them  ques- 
tions concerning  the  case,  without  the  permission 
or  consent  of  the  other,  or  objections  made  by  him, 
constitutes  no  valid  objection  to  the  award.  Id. 

An  award  cannot  be  impeached,  except  for  fraud 
or  partiality  in  the  arbitrators.  Fitzpatrick  et  al.  v. 
Smith,  1  Desau.,  245. 

Awards  cannot  be  impeached  or  set  aside,  unless 
for  corruption,  partiality,  or  gross  misbehavior  in 
the  arbitrators,  or  for  some  palpable  mistake  of  the 
law  or  the  fact.  Herrick  v.  Blair  &  Blair,  1  Johns. 
Ch.  Rep.,  101 ;  Shermer  v.  Beale,  1  Wash.,  11 ;  Pleas- 
ants  et  al.  v.  Ross,  1  Wash.,  156. 

An  award  made  by  arbitrators,  acting  under  an 
order  of  the  court,  is  conclusive  on  the  party,  as  to 
questions  submitted  to  the  arbitrators,  unless  liable 
to  objection  for  partiality,  corruption,  gross  mis- 
conduct, or  palpable  ignorance  of  the  law.  Alwyn 
v.  Perkins  et  al.,  3  Desaus.,  297. 

CAINES'  REPS..  3. 


1805 


SHEPHARD  v.  WATUOUS. 


168 


the  case  ;  but  here  only  one  is  given,  and  he 
is  to  pay  at  all  events.  If  evidence  of  the 
nature  of  the  matter  submitted  is  to  be  shut 
•out,  an  usurious  transaction  may  be  made  the 
basis  of  legal  demand. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
«ourt : 

Affidavits  may  be  introduced  to  show  partiality  or 
misbehavior  in  the  arbitrators,  but  not  mistakes  in 
law  or  fact.  Pleasants  et  al.  v.  Ross,  1  Wash.,  156. 

An  award  ought  not  to  be  set  aside,  either  in  a 
court  of  law  or  equity  for  a  mistake  in  the  judg- 
ment of  the  arbitrators,  unless  it  be  very  palpable. 
A  mere  difference  of  opinion  between  the  court 
and  the  arbitrators,  in  a  doubtful  case,  not  being 
sufficient  to  authorize  such  interference.  Morris  et 
al.  v.  Ross,  2  Hen.  &  Mumf.,  408. 

The  degree  of  uncertainty,  required  to  avoid  an 
award  of  arbitrators,  ia  the  same  required  to  avoid 
any  contract.  Akely  v.  Akely,  16  Vt.  Rep.,  450. 

Where  a  party  referred  matters  in  contest  between 
himself  and  another,  to  arbitration,  and,  after  the 
.award  was  made,  he  had  full  time  and  opportunity 
to  examine  it,  and  then  gave  his  bond  for  the 
Amount  awarded  against  him.  Held,  that  he  could 
not  afterwards  have  relief  upon  the  ground  of 
errors  in  the  award.  Sharpe  v.  King,  3  Iredell's  Eq. 
Rep.,  402. 

No  calculations  or  grounds  for  an  award,  which 
.are  not  incorporated  in  it,  or  annexed  to  it  at  the 
time  of  delivery,  are  to  be  received  as  reasons  or 
grounds  to  avoid  it.  Faylen's  Adm'r  v.  Nicholson, 
1  Hen.  &  Mumf.,  66. 

An  award  will  not  be  set  aside  in  equity  on  ac- 
count of  an  omission  by  the  arbitrators  to  act  upon 
part  of  the  matters  submitted,  unless  that  omission 
shall  have  injured  the  complainant.  Davy's  Ex'rs 
v.  Shaw,  7  Cranch,  171. 

An  award  is  not  the  less  certain  and  final  because 
the  arbitrators  refer  to  a  report  previously  made 
by  a  commissioner  in  chancery,  and  declare,  in  gen- 
eral terms,  their  concurrence  with  it,  instead  of 
specifying  the  particulars  or  substance  thereof  in 
the  award  itself;  nor  because  they  submit  to  the 
court  the  propriety  of  their  award  in  point  of  law, 
and,  as  a  guide  for  the  court  in  deciding  upon  it, 
state  the  grounds  and  reason  thereof.  Brickhouse 
v.  Hunter  et  al.,  4  Hen.  &  Munf .,  363. 

Where  a  dispute,  concerning  the  division  of  a 
tract  of  land  under  a  will,  was  submitted  to  arbitra- 
tors in  general  terms,  and  an  award  was  made  stat- 
ing that,  "  from  the  proofs  adduced  to  the  arbitra- 
tors, from  the  tenor  of  the  will,  and  evident  inten- 
tion of  the  testator,"  one  of  the  parties  was  entitled 
to  a  certain  number  of  acres,  to  be  divided  from  the 
rest  by  a  specified  line,  and  the  other  the  residue  of 
the  tract ;  this  award  (being  free  from  objection  in 
other  respects)  was  held  to  be  valid,  notwithstanding 
the  line  established  by  it  was  different  from  the  di- 
viding line  mentioned  in  the  will.  Hollingsworth 
v.  Lupton  et  ux.,  4  Munf.,  114. 

In  a  suit  in  chancery  to  set  aside  an  award,  on  the 
.ground  of  a  mistake  of  the  arbitrators,  the  defend- 
ant, by  his  answer,  consenting  that  the  award  may 
be  opened,  and  an  account  taken  (if  the  complain- 
ant choose)  from  the  beginning,  but  at  any  rate,  as 
to  ascertain  particulars  specified  by  himself :  he  is 
bound  to  abide  by  a  statement  thereupon  made  by 
.a  commissioner  of  the  court,  refusing  to  open  the 
account  on  his  motion  from  the  beginning,  and  pro- 
fessing only  to  correct  the  mistake  alleged  by  the 
complainants  (notwithstanding  such  mistake  be  not 
proved  independently  of  the  report  of  the  commis- 
sioners), no  evidence  having  been  offered  by  the 
said  defendant  as  to  the  particulars  specified  by  him, 
and  no  objection  to  such  report  appearing,  except 
that  the  account  was  not  opened  from  the  begin- 
ning. Scott's  Ex'rs  v.  Trents  et  al.,  4  Hen.  &  Munf., 
557 

Where  arbitrators,  after  a  witness  had  been  sworn 
.and  examined,  and  they  were  left  alone  to  deliber- 
ate on  their  award,  called  the  witness  again,  and 
without  the  knowledge  or  presence  of  the  parties, 
examined  him  as  "  to  matters  material  to  the  con- 
troversy, on  which  he  had  before  given  testimony, 
but  about  which  the  arbitrators  differed  as  to  what 
the  witness  did  testify  on  the  former  hearing; "  an 
injunction  to  stay  a  suit  at  law,  on  the  arbitration 
bond,  for  the  performance  of  the  award  was  re- 
fused. Herrick  v.  Blair  &  Blair,  1  Johns.  Ch.  Rep., 
101. 
Where  a  cause  is  referred  by  consent  of  parties, 
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The  present  application  for  a  new  trial  is 
made  on  three  grounds  :  1.  The  want  of  con- 
sideration for  the  note  on  which  the  action  is 
brought.  2.  That  it  was  obtained  by  oppres- 
sion and  undue  advantage.  3.  That  the  judge 
at  the  circuit  excluded  testimony  which  ought 
to  have  been  admitted. 


under  an  order  of  court,  and  the  referees,  who  were 
two  lawyers  and  a  merchant,  were  to  decide  all 
questions  in  dispute  between  the  parties,  as  well 
matters  of  law  as  of  fact ;  and  a  question  of  law,  as 
to  a  will,  put  in  issue  by  the  pleadings  and  discussed 
before  the  referees,  was  decided  by  them ;  it  seems 
the  Court  of  Chancery  will  not  interfere  with  the 
award,  unless  a  gross  and  palpable  mistake  is  shown . 
Roosevelt  et  al.  v.  Thurman,  1  Johns.  Ch.  Rep.,  101. 

This  court  will  not  grant  an  injunction  to  stay  an 
action  at  law  on  an  award,  on  the  ground  that  the 
plaintiff  was  surprised  by  the  principal  witness  for 
the  defendants,  swearing  falsely  before  the  arbitra- 
tors, and  that  he  could  have  proved  the  falsehood 
of  the  testimony,  if  the  arbitrators  would  have  ad- 
journed the  hearing  for  that  purpose,  which  they 
refused  to  do,  though  requested  by  the  plaintiff, 
who  offered  to  enlarge  the  time  of  making  the 
award.  Woodworth  v.  Van  Buskirk  &  Slocum,  1 
Johns.  Ch.  Rep.,  432. 

The  court  will  correct  a  mistake  of  an  extra  ju- 
dicial nature,  in  an  award  of  arbitrators,  and  decree 
a  performance  of  it  in  specie.  Bouck  v.  Wilber,  4 
Johns.  Ch.  Rep.,  405. 

As  where  there  was  a  dispute  between  the  plaint- 
iff and  defendant,  as  to  fifty  acres  of  land,  in  the 
possession  of  the  defendant,  and  the  partners  agreed 
to  submit  the  matter  to  arbitrators,  who  were  to 
appraise  the  value  of  the  land,  and  the  defendant 
was  to  pay  the  amount  of  the  appraisement  to  the 
plaintiff,  who  was  to  execute  a  release  of  the  land 
to  the  defendant;  and  the  arbitrators,  in  their 
award,  having  appraised  the  fifty  acres  in  the  pos- 
session of  the  defendant,  through  a  mere  clerical 
mistake,  in  describing  the  land,  stated  the  bounds 
erroneously,  so  as  to  include  about  one  acre  only  of 
the  land  in  the  defendant's  possession.  It  was  de- 
creed that  the  award  be  corrected  according  to  the 
truth  of  the  fact,  and  a  specific  performance  thereof 
accordingly.  Id. 

In  the  case  of  an  award,  this  court  will  not  inter- 
fere, unless  there  has  been  fraud,  imposition,  or 
mistake.  Shephard  v.  Merrill,  2  Johns.  Ch.  Rep., 
276. 

Where  the  matter  submitted  was  what  damages 
the  one  party  or  the  other  was  to  pay,  on  the  sur- 
render of  a  lease,  and  the  arbitrators  awarded  a  sum 
to  be  paid  by  the  lessor  to  the  lessee,  but  did  not 
take  into  consideration  the  rent  payable  at  the  next 
quarter  day,  considering  that  matter  as  not  in  con- 
troversy, or  submitted;  nor  was  it  mentioned  or 
brought  before  them  by  the  parties;  it  was  held 
that  there  was  no  mistake  in  the  award.  Id. 

When  there  is  no  charge  of  corruption  or  miscon- 
duct in  arbitrators,  and  the  award  on  the  face  of  it 
is  final,  nothing  dehnrs  the  award  can  be  pleaded  or 
given  in  evidence  to  invalidate  it.  Todd  v.  Barlow, 
2  Johns.  Ch.  Rep.,  551. 

An  award  will  not  be  opened  or  set  aside,  on  the 
allegation  of  the  discovery  of  a  receipt  which  had 
been  lost  or  mislaid,  so  that  it  could  not  be  produced 
before  the  arbitrators  to  show  a  payment,  unless 
under  very  special  circumstances,  and  satisfactory 
proof  of  all  due  efforts  to  discover  the  receipt  before 
the  hearing,  or  to  supply  its  loss,  and  of  its  discov- 
ery since  the  award,  id. 

If  there  is  no  charge  of  corruption,  partiality  or 
undue  practice  in  the  arbitrators,  an  award  will  not 
be  set  aside,  however  unreasonable  or  unjust  it  may 
be.  Id. 

An  agreement  to  submit  a  question  to  arbitration 
will  not  be  enforced  in  equity.  Tobey  v.  The  County 
of  Bristol,  3  Story's  Rep.,  800. 

But  an  award  under  such  an  agreement  may  be 
enforced.  Id. 

An  agreement  to  submit  is,  both  at  law  and  in 
equity,  reversable  before  the  award  is  made,  but  not 
afterward.  Id. 

It  cannot  be  made  irrevocable  by  any  agreement 
of  the  parties.  Id. 

AH  agreement  to  refer,  without  saying  more,  how 
and  when,  and  to  whom  the  submission  is  to  be,  can 
hardly  be  deemed  anything  more  than  an  imperfect 
and  inchoate  agreement.  Story  J.,  Id.,  818. 

An  agreement  to  refer  cannot  be  set  up  as  a  de- 
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The  want  of  consideration  cannot  be  ob- 1  a  good  submission,  and  binding  on  the  parties. 


jected  against  the  note.  There  was  an  agree- 
ment between  the  parties  to  submit  to  arbitra- 
tion a  matter  in  controversy  between  them. 
(Kyd  on  Awards,  7  ;  Preeman  v.  Bernard,  1 
Ld.  Raym.,  248.)  Though  this  agreement 
was  by  parol,  there  can  be  no  doubt  but  it  was 


We  are  to  intend  that  a  counter  note  was 
given,"  as  no  objection  on  that  ground  was 
made  at  the  trial,  and  the  agreement  to  sub- 

1.— Why  might  not  the  note  declared  on  have  been 
delivered  as  an  escrow  ? 


fense  to  a  suit  either  at  law  or  in  equity.  Story  J., 
Id.,  819. 

An  award  was  set  aside  because  it  did  not  make  a 
final  settlement  between  the  parties,  and  placed  one 
party  wholly  in  the  power  of  the  other,  bv  fixing  no 
time  for  the  payment  of  the  debt,  and  placing  the 
mortgaged  property  in  the  hands  of  the  mortgage- 
or,  to  enjoy  the  profits  indefinitely.  Hatter  v.  Eti- 
naud.  2  Desaus.,  571. 

An  award  was  set  aside  as  to  that  part  which  ex- 
ceeded the  submission.  Gibson  et.  al.  v.  Broadf  oot, 
3  Desaus.,  11. 

If  the  arbitrators  will  certify  the  principles  on 
which  they  proceeded,  the  court  will  set  aside  the 
award,  if  the  principles  be  incorrect.  Pleasants  et. 
al.  v.  Ross.  1  Wash.,  156. 

If  arbitrators  refuse  to  hear  evidence  pertinent 
and  material  to  the  controversy,  it  is  such  a  miscon- 
duct as  will  vitiate  the  award.  Van  Cortlandt  v. 
Underbill,  17  Johns  Rep.,  405. 

As  where  persons  chosen  by  the  parties  to  a  lease, 
to  appraise  the  value  of  the  mills  and  buildings 
erected  on  the  premises  during  the  term,  refused  to 
hear  evidence  offered  by  one  of  the  parties  of  the 
original  costs  of  the  buildings,  this  was  held  to  be  a 
sufficient  cause  for  setting  aside  the  award.  Id. 

So,  partiality  and  corruption  in  either  of  the  ar- 
bitrators, or  the  suppression  and  concealment  of 
material  facts  by  either  of  the  parties,  if  the  knowl- 
edge of  such  facts  would  have  produced  a  different 
result,  are  sufficient  causes  for  setting  aside  the 
award.  Id. 

So,  it  seems,  if  the  assessment  of  damages,  or  the 
appraisement  of  the  arbitrators,  be  so  enormous  and 
exorbitant  as  to  induce  a  belief  that  the  arbitrators 
must  have  been  corrupt  or  grossly  partial,  their 
award  may  be  set  aside.  Id. 

Where  C.,  by  his  last  will  and  testament,  devised 
one  third  of  all  his  estate  to  his  wife,  the  whole  of 
the  estate  of  C.,  real  and  personal,  by  order  of  the 
Court?  of  Chancery,  was  valued  and  appraised  by 
three  persons  appointed  by  the  court,  and  the  widow 
made  her  election  of  parts  of  the  real  and  personal 
estate,  amounting  to  one  third  of  such  appraised 
value.  At  the  instance  of  the  heirs,  this  appraise- 
ment was  set  aside,  on  the  ground  of  a  gross  mis- 
take of  the  appraisers  in  calculating  the  value  of  a 
certain  part  of  the  real  estate,  connected  with  other 
circumstances,  though  no  actual  fraud  or  miscon- 
duct was  to  be  imputed  to  the  appraisers.  Rogers 
et  ux.  v.  Cruger  et  al.,  1  Johns.  Rep.,  557. 

Where  two  parties  submit  their  difficulties  to  ar- 
bitrators, and  agree  to  make  the  submission  a  rule 
of  court,  in  a  court  of  common  law,  pursuant  to  the 
act  for  determining  difference  by  arbitrators  (1 
Rev.  Laws,  125),  the  Court  of  Chancery  will  enter- 
tain jurisdiction  to  set  aside  the  award  unless  in- 
justice would  be  done.  Tappan  v.  Heath,  1  Paige, 
293. 

A  mistake  of  judgment  in  arbitrators  is  not  suf- 
ficient evidence  of  improper  conduct  on  their  part 
to  justify  the  setting  aside  of  their  reward  in  a  court 
of  chancery.  Campbell  v.  Western,  3  Paige's  Ch. 
Rep.,  124. 

An  award  not  made  a  rule  of  court  may  be  im- 
peached in  equity.  Turnpike  Company  v.  Waters, 
6  Dana,  65. 

Any  annunciation  by  an  arbitrator  of  his  deliber- 
ate opinion  and  judgment  upon  the  matter  submit- 
ted to  him,  may  be  considered  as  an  award ;  but  if 
made  without  notice  to  the  parties,  or  one  of  them, 
it  will  be  illegal  and  not  binding  upon  them,  and 
either  of  them  may  have  the  award  set  aside  in 
chancery.  Turnpike  Company  v.  Waters.  6  Dana,  69. 

Courts  of  chancery  exercise  the  power  of  modify- 
ing and  setting  aside  awards  for  fraud  or  mistake, 
but  this  power  will  not  be  exercised  unless  the  proof 
is  clear.  Hardeman  v.  Burge,  10  Verger's  Rep.,  202. 

And  where'thc  award  is  sought  to  be  set  aside  for 
misbehavior,  partiality  or  corruption  of  the  arbi- 
trators, the  proof  ought  to  be  clear  and  conclusive. 
Dougherty  v.  McWharten,  7  Yerger's  Rep.,  239. 

An  award  will  not  be  set  aside  either  in  law  or 
equity  except  for  errors  apparent  on  its  face,  or 
misconduct  in  the  arbitrators,  or  some  palpable  mis- 
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take  or  fraud  in  one  of  the  parties.  Head  v.  Muir, 
3  Randolph,  122. 

But  it  will  be  set  aside  where  the  arbitrators  heard 
evidence  without  giving  the  opposite  party  an  op- 
portunity of  being  heard  or  cross-examining  the 
witnesses.  Shinnie  v.  Coil,  1  MeCord'sCh.  Rep. ,478.. 

So.  also,  where  arbitrators  exceed  their  authority 
the  award  may  be  set  aside  in  toto,  or  in  some  cases 
pro  tanto.  McDaniel  v.  Bell,  3  Haywood,  264.  And 
so,  also,  where  it  exceeds  the  submission,  the  excess 
will  be  set  aside.  Gibson  v.  Broadfoot.  3  Desaus.,  11. 
And  it  ought  not  to  be  set  aside  unless  in  cases  where 
the  decision  is  plainly  against  law.  Clearly  v.  Moore,. 

1  Haywood,  225.    And  in  a  case  where  the  arbitrat- 
ors meant  to  decide  according  to  law.    Jones  v. 
Frazer,  1  Hayw.  Rep.,  379.    And  they  will  not  set 
aside  an  award  for  the  misconduct  of  the  arbitrat- 
ors unless  it  is  grossly  and  palpably  wrong.  Ewing's 
Adm'rs,  v.  Beauchamp,  2  Bibb  Rep.,  456.  But  it  will 
be  set  aside  where  the  arbitrators  were  guilty  of  a 
fraud,  or  made  a  palpable  mistake  in  the  law  or 
facts.    Gallant  v.  Downey,  2  J.  J.  Marsh.,  348. 

It  will  be  set  aside  where  it  is  not  final,  and  is  in- 
definite. Hattier  v.  Etinaud,  2  Desaus.,  580.  So,  also,, 
where  it  exceeds  the  submission  the  excess  will  be 
set  aside.  Taylor's  Adm'rs  y.  Nicholson.  4  Hen.  & 
Munf.,  66.  A  court  of  equity  will  always  relieve 
against  the  mistakes  of  arbitrators,  if  it  can  be  done,, 
by  correcting  the  error,  and  not  by  setting  aside  the 
award.  Gregory  v.  Seamons,  1  Root,  367. 

A  mistake  of  judgment  in  arbitrators  is  not  suf- 
ficient evidence  of  improper  conduct  on  their  part- 
to  induce  the  court  to  set  aside  the  award.  Camp- 
bell v.  Western,  3  Paige,  124.  And  the  same  prin- 
ciple was  decided  in  Cleaveland  v.  Dixon  (4  J.  J. 
Marsh.,  228). 

There  must  be  corruption,  partiality,  or  gross, 
misbehavior  in  the  arbitrators,  or  some  palpable 
mistake  of  the  law  or  fact.  Shephard  v.  Merrill,  2 
Johns.  Ch.  Rep.,  276;  Pleasants  v.  Ross,  1  Wash.,  157. 

Upon  a  submission  of  all  matters  in  dispute  be- 
tween copartners,  the  surviving  or  settling  partner- 
cannot  complain  of  the  award,  because  it  directs- 
him  to  pay  an  outstanding  debt  of  the  partnership. 
Waugh  v.  Mitchell,  1  Dev.  &  Batt.,  518. 

A  portion  of  a  religious  society  having  seceded 
and  formed  a  new  church,  a  controversy  arose  as  to 
their  right  to  use  the  meeting-house,  which  the  old 
church  denied.  A  committee  of  the  old  church  was- 
authorized  to  submit  that  question  to  arbitration, 
in  which  the  new  church  concurred,  and  a  submis- 
sion was  made.  If  the  committee  submitted  more, 
as  if  they  submitted  any  questions  as  to  the  rights- 
of  the  old  church,  they  exceeded  their  authority, 
and  the  submission  and  award  was  so  far  void.  Yet, 
had  the  arbitrators  under  such  an  enlarged  sub- 
mission, decided  merely  that  the  new  church  had  a. 
right  to  use  the  house,  as  that  was  a  matter 
within  the  authorized  submission,  the  award 
would  have  been  good.  But  they  decided 
that  neither  party  had  any  right  to  the  meeting- 
house, and  yet  that  each  should  enjoy,  alternately,, 
an  equal  use  :  held,  that  the  award  is  void  for  repug- 
nance. Curd  et  al.,  v.  Wallace  et  al.,  7  Dana,  194. 

Whether  an  award  fairly  made  by  an  arbitrator, 
can  be  annulled,  because  a  fact  which  existed  was 
not  communicated  by  one  of  the  parties  to  the  ar- 
bitrator, or  to  the  opposite  party,  when  the  person 
in  whose  favor  the  award  is,  had  not  undertaken  to 
state  the  whole  case,  but  the  award  was  made  upon 
a  case  agreed  by  counsel,  quaere.  Speight  v.  Speight, 

2  Dev.  &  Batt.,  283. 

Courts  of  chancery  exercise  the  power  of  modify- 
ing and  setting  aside  awards  for  fraud  or  mistake, 
but  this  power  will  not  be  exercised  unless  the  proof 
is  clear.  Hardman  v.  Burge,  10  Yerger,  202. 

Where  an  award  is  sought  to  be  impeached  upon 
the  ground  of  misbehavior,  partiality  or  corruption 
of  the  arbitrators,  the  proof  ought  to  be  clear  and 
conclusive  to  set  aside  the  award,  especially  if 
a  great  length  of  time  is  elapsed  before  the  charge 
is  made,  and  when  some  of  the  arbitrators  are  dead. 
Dougherty  v.  McWhorty,  7  Yerger,  239. 

An  award  set  aside,  where  the  arbitrators  heard 
evidence,  without  giving  the  opposite  side  an  oppor- 
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mil  was  fully  shown.  The  note  in  question 
may  be  considered  as  the  award  of  the  arbi- 
trators. It  was  condititional  when  made  and 
put  into  their  hands,  to  become  consum- 
mated by  their  decision  of  the  matter  sub- 
mitted ;  and  by  such  decision,  it  has  become 
absolute  for  the  payment  of  the  money  awarded 


to  the  plaintiff.  The  consideration,  if  any, 
was  necessary,  for  the  submission  was  the  dis- 
charge of  the  defendant  from  the  arrest. 

The  second  objection  is  equally  untenable. 
Nothing  is  shown  in  the  case  that  looks  like 
oppression  or  undue  advantage.  It  is  true  the 
defendant  was  under  an  arrest ;  but  that  of 


tunity  of  be^ng  heard,  or  of  cross-examination. 
Shinnie  v.  Coil,  1  McCord's  Ch.  Rep.,  478.  • 

Equity,  after  setting:  aside  an  award,  will  not  en- 
tertain jurisdiction,  where  adequate  remedy  maybe 
obtained  at  law.  Id. 

An  award  obtained  by  false  and  fraudulent  state- 
ments of  a  party,  may  be  set  aside  in  chancery. 
That  the  party  complaining1  of  such  award,  assented 
to  the  admission  of  such  statements,  before  the  ar- 
bitrators, shall  not -preclude  him  from  proving1  the 
same  to  be  false  and  fraudulent,  on  a  bill  in  chan- 
cery, for  relief  against  the  award.  Bulkley  v.  Starr, 
2  Day,  553. 

If  arbitrators  exceed  their  authority  the  award 
may  be  set  aside  wholly  or,  in  some  cases,  pro  tanto, 
if  the  party  complaining  take  the  proper  measures 
for  that  purpose.  But  this  cannot  be  done  after  the 
award  has  been  acquiesced  in,  and  carried  into 
effect.  McDaniel  v.  Bell,  3  Haywood,  264. 

A  court  of  equity  ought  not  to  set  aside  an  award 
for  objections  which  might  have  availed  in  a  court 
of  law,  and  which  the  party  failed  to  urge  there, 
without  a  good  excuse  for  the  omission.  Head  v. 
Muir,  3  Randolph,  123. 

An  award  cannot  be  set  aside,  either  in  law  or 
equity,  except  for  errors  apparent  on  its  face,  mis- 
conduct in  the  arbitrators,  or  some  palpable  mistake 
or  fraud  in  one  of  the  parties.  Id. 

An  award  ought  not  to  be  set  aside,  unless  in  cases 
where  the  decision  is  plainly  and  grossly  against 
law ;  not  where  the  point  decided  might  be  doubt- 
ful. Cleary  v.  Coor,  1  Haywood,  225. 

An  award  ought  not  to  be  set  aside,  unless  it  cer- 
tainly appeai-s  to  be  against  law  ;  and  that,  in  a  case 
where  the  arbitrators  meant  to  decide  according  to 
law.  Jones  v.  Frazier,  1  Hawkins,  379. 

A  court  of  equity  will  not  set  aside  an  award  for 
misjudgmentof  the  arbitrators,  unless  it  is  so  gross- 
ly and  palpably  wrong  as  to  amount  to  evidence  of 
partiality  or  corruption.  The  refusal  of  the  arbi- 
trators  to  reduce  the  evidence  to  writing,  is  no  evi- 
dence of  partiality.  Ewing's  Adm'r.  v.  Beauchamp, 

2  Bibb,  456. 

An  award  can  only  be  avoided  by  proving  that  the 
arbitrators  were  guilty  of  fraud,  or  made  a  palpable 
mistake  in  the  law  or  the  facts.  Callant  v.  Downey, 

3  J.  J.  Marsh.,  348. 

An  award  set  aside  because  it  did  not  make  a  final 
settlement  between  the  parties,  and  because  it 
placed  the  complainant  wholly  in  the  power  of  the 
defendant,  fixed  no  time  for  the  payment  of  the 
debt,  and  left  the  mortgaged  property  in  the  hands 
of  the  mortgageor,  to  enjoy  the  profit  indefinitely. 
Hattier  v.  Etinaud,  2  Desau.,  670. 

Where  the  award  exceeds  the  submission,  so  much 
thereof  will  be  set  aside.  Gibson  v.  Broadfoot,  3 
Desau.,  11. 

An  award  made  by  arbitrators  acting  under  an 
order  of  court,  is  conclusive  on  the  party,  as  to  the 
questions  submitted  to  them,  unless  liable  to  objec- 
tion for  partiality,  corruption,  gross  misconduct,  or 
palpable  mistake  of  the  law.  Alwyn  v.  Perkins,  3 
Desau.,  298. 

An  award  ought  not  to  be  set  aside,  either  in  a 
court  of  law  or  equity,  on  the  ground  of  a  mistake 
in  the  judgment  of  the  arbitrators,  unless  that  mis- 
take be  very  palpable.  A  mere  difference  of  opinion 
between  the  court  and  the  arbitrators,  in  a  doubt- 
ful case,  not  being  sufficient  to  authorize  such  in- 
terference. Morris  v.  Ross,  2  Hen.  &  Munf.,  408. 

An  award  may  be  corrected  for  error  in  law, 
where  it  appears  on  its  face  that  the  arbitrators  in- 
tended to  decide  according  to  law,  but  have  made  a 
mistake.  Ryan  v.  Blount,  1  Dev.  Eq.,  382. 

The  circumstance  that  a  submisssion  to  arbitra- 
tion contains  a  recital  that  one  of  the  parties  had 
warranted  the  title  to  a  tract  of  land,  when,  in  truth, 
the  writing  signed  by  him  had  not  that  effect,  is  not 
a  sufficient  reason  to  disturb  the  award,  no  fraud  or 
undue  influence  appearing;  and  it  being  possible 
that  the  contract  was  mutually  understood  us  a 
warranty,  though  its  legal  construction  was  other- 
wise. Kincaid  v.  Cunningham,  2  Munf.,  1. 

A  court  of  chancery  will  go  over  the  head  of  an 
award,  to  relieve  against  a  fraud,  which  defeats  all 
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benefit  from  the  award.  Hillyard  v.  Nichols,  1  Root. 
360. 

Where  relief  is  asked  for,  against  the  mistakes  of 
arbitrators,  in  an  award,  a  court  of  chancery  will 
rectify  them,  if  it  can  be  done  without  setting  aside 
the  award.  Gregory  v.  Seamons,  1  Root,  367. 

That  the  arbitrators  admitted  improper  evidence, 
is  no  ground  for  setting  aside  the  award.  Lillard  v. 
Casey,  2  Bibb,  459. 

A  mere  promise  to  set  aside  an  award,  without 
consideration,  and  without  any  loss  to  the  other 
party  in  consequence  of  the  promise,  is  no  ground 
for  resorting  to  a  court  of  equity.  Id. 

Award  not  to  be  set  aside  for  misjudgment  or 
mistake,  unless  it  be  manifest  upon  the  face  of  the 
award,  and  indicate  the  award  not  to  be  such  as 
was  intended.  Cleveland  v.  Dixon,  4.  J.  J.  Marsh., 
228. 

A  mistake  of  judgment  in  arbitrators,  is  not  suffi- 
cient evidence  of  improper  conduct  on  their  part, 
to  justify  the  setting  aside  of  their  award  in  a  court 
of  chancery.  Campbell  v.  Western,  3  Paige,  124. 

Where  accounts  between  trustee  and  cestui  que 
trust  are  referred  to  arbitration,  and  the  award  is 
made  a  rule  of  a  court  of  law  under  the  statute  9 
and  10  Win.  III.,though  there  be  fraudulent  misrep- 
resentation by  the  trustee  to  the  arbitrators,  as  to 
particular  items  of  the  account,  a  bill  cannot  be 
maintained  by  the  cestui  que  trust,  after  the  time 
limited  by  the  statute  has  elapsed,  to  set  aside  the 
award  as  to  the  items  impeached,  leaving  it  to  stand 
as  to  the  remaining  items,  the  award  upon  the  face 
of  it  being1  entire.  Auriol  v.  Smith,  1  Turner  &  Rus- 
sell, 121. 

There  are  two  modes  of  excepting  to  awards ;  one 
for  what  appears  on  the  face  ot  the  award  itself,  as 
that  it  docs  not  come  up  to  the  requisites  of  the  law 
for  constituting  a  good  award ;  the  second,  for  mat- 
ter extraneous,  as  misbehavior  of  the  arbitrators. 
If  the  arbitrators  do  not  pass  upon  all  the  matter 
referred  to  them,  and  this  appeal's  upon  the  face  of 
the  award,  it  is  not  a  good  one.  So  the  award  must 
be  mutual,  that  is,  must  not  leave  him  who  is  to  pay 
liable  to  be  sued  for  the  same  cause  for  which  he  is 
awarded  to  pay.  Blackledge  v.  Simpson,  2  Hay- 
wood,  30. 

An  award  will  not  be  set  aside  in  equity,  on  ac- 

,  count  of  an  omission  by  the  arbitrators,  to  act  upon 

I  part  of  the  matters  submitted,  unless  that  omission 

shall  have  injured  the  complainant.    Davy's  Ex'rs. 

v.  Shaw,  7  Cranch,  171. 

When  there  is  no  charge  of  corruption  or  miscon- 
duct in  the  arbitrators,  and  the  award,  on  the  face 
of  it,  is  final,  nothing  dehf>rs  the  award  can  be 
pleaded,  or  given  in  evidence,  to  invalidate  it.  Todd 
v.  Barlow,  2  Johns.,  Ch.  Rep.,  551. 

An  award  will  not  be  opened,  or  set  aside,  on  the 
allegation  of  the  discovery  of  a  receipt  which  had 
been  lost  or  mislaid,  so  that  it  could  not  be  produced 
before  the  arbitrators,  to  show  a  payment,  unless 
under  very  special  circumstances,  and  satisfactory 
proof  of  all  due  efforts  to  discover  the  receipt  be- 
fore the  hearing1,  or  to  supply  its  loss,  and  of  its 
discovery  since  the  award.  Id. 

If  there  is  no  charge  of  corruption,  partiality  or 
undue  practice  in  the  arbitrators,  an  award  will  not 
be  set  aside,  however  unreasonable  or  unjust  it  may 
be.  Id. 

If  arbitrators  refuse  to  hear  evidence,  pertinent 
and  material  to  the  controversy,  it  is  such  a  miscoi>- 
duct  as  will  vitiate  the  award.  Van  Cortlandt  v.  Un- 
derhill,  17  Johns.  Rep.,  405. 

As  where  persons,  chosen  by  the  parties  to  a  lease 
to  appraise  the  value  of  the  mills  and  buildings, 
erected  on  the  premises  during  the  term,  refused  to 
hear  evidence,  offered  by  one  of  the  parties,  of  the 
original  cost  of  the  buildings,  this  wus  held  to  IK-  a 
sufficient  en  use  for  setting  aside  the  award.  Id. 

So,  partiality  and  corruption  in  either  of  the  ar- 
bitrators, or  the  suppression  and  concealment  of 
material  facts,  by  either  of  the  parties,  if  the 
knowledge  of  such  facts  would  have  produced  a 
different  result,  are  sufficient  causes  for  setting- 
aside  the  award.  Id. 

So,  it  seems,  if  the  assessment  of  damages,  or  the 
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itself  could  not  have  been  enough  to  avoid  bis 
acts,  even  bad  tbere  been  a  final  settlement, 
which,  however,  was  not  the  case.  There 
was  only  an  agreement  to  submit  the  matter 
upon  which  he  was  arrested  to  arbitration  ; 
the  merits  of  which  controversy  he  had  the 
right  of  contesting  before  the  arbitrators. 

*With  respect  to  the  third  point  we  [*1OJ) 
think  the  testimony  properly  overruled.  The 
evidence  offered  was  respecting  the  original 
cause  of  action,  which  had  been  submitted  to, 
and  determined  by  the  arbitrators,  with  a  view 
to  open  the  whole  merits  of  the  controversy. 
This  was  certainly  inadmissible.  There  is  no 
rule  better  settled,  or  more  consonant  to  good 
sense,  than  that  which  precludes  parties  from 
litigating  on  the  original  subjects  of  dispute, 
which  have  been  fairly  and  legally  submitted 
to  judges  of  their  own  choosing,  and  an  award 
made  pursuant  to  such  submission.  (Kyd, 
242;  Bailey  v.  Lechmere,  1  Esp.  Rep.,  378.) 
There  are,  however,  exceptions  to  this  rule,  as 
where  there  have  been  some  corrupt  practices, 
or  improper  conduct  on  the  part  of  the  arbi- 

appraisement  of  the  arbitrators,  be  so  erroneous  and 
exorbitant  as  to  induce  a  belief  that  the  arbitrators 
must  have  been  corrupt,  or  grossly  partial,  their 
award  may  be  set  aside.  Id. 

The  power  of  courts  of  equity  to  revise  awards 
does  not  extend  to  cases  in  which  the  objections  to 
the  award  have  been  fully  heard  in  a  court  of  law. 
Flournoy's  Ex'rs.  v.  Halcomb,  2  Munf.,  34. 

In  the  case  of  an  award,  this  court  will  not  inter- 
fere, unless  there  has  been  fraud,  imposition  or 
mistake.  Shepherd  v.  Merrill,  2  Johns.  Ch.  Rep.  276. 

Where  the  matter  submitted  was,  what  damages 
the  one  party  or  the  other  was  to  pay,  on  the  sur- 
render of  a  lease:  and  the  arbitrators  awarded  a 
sum  to  be  paid  by  the  lessor  to  the  lessee ;  but  did 
not  take  into  consideration  the  rent  payable  at  the 
next  quarter  day,  considering-  that  matter  as  not  in 
the  controversy,  or  submitted;  nor  was  it  men- 
tioned or  brought  before  them  by  the  parties; 
It  was  held  that  there  was  no  mistake  in  the  award.  Id. 

Courts  ef  equity  have  jurisdiction  to  enforce  a 
specific  performance  of  an  award  respecting:  real 
estate.  Si' Neil  v.  Magee.  5  Mason,  244. 

The  Court,  of  Chancery  will  not  decree  the  per- 
formance of  an  award,  unless  on  consideration  of  a 
subsequent  agreement  to  perform  it.  Somerville  v. 
Trueman,  4  Harr.  &  McHen.,  43. 

Whether  an  award  can  be  proved  by  parol ;  and 
how  far  the  Court  of  Chancery  will  enforce  the  per- 
formance of  an  award  proved  by  parol.  Id. 

Courts  of  equity  have  jurisdiction  to  enforce  a 
specific  performance  of  an  award  respecting  real 
estate.  But  he  who  seeks  performance  must  show 
a  readiness  to  perform  all  the  award  on  his  part.  Id. 

After  long  delay,  and  laches,  a  court  of  equity 
will  not  decree  a  specific  performance  of  an  award ; 
especially  where  there  has  been  a  material  change 
of  circumstances,  and  injury  to  the  other  party.  A 
fortiori,  it  will  not  decree  it  against  purchasers, 
even  with  notice,  if  their  vendee  is  dead,  and  in- 
solvent, so  that  they  can  have  no  remedy  over.  Id. 

An  award  must  be  made  within  the  time  pre- 
scribed by  the  submission.  Smith  v.  Spencer,  1  Mc- 
Cord's  Ch.  Rep.,  93. 

Where  a  testatrix,  in  her  lifetime,  submitted  ac- 
counts to  arbitration,  and  was  satisfied  with  the 
award,  and  performed  it,  her  representatives  cannot 
open  the  settlement  on  account  of  usury  in  the  ac- 
counts. Ex'rs.  of  Radcliffe  v.  Wightman,  Id.,  408. 

Where  some  only  of  several  distributees  submit 
their  interest  to  arbitration,  the  award  will  be  bind- 
ing on  the  parties  to  the  submission,  as  far  as  their 
interests  are  concerned.  Smith  v.  Smith,  4  Ran- 
dolph, 95. 

When  parties  submit  a  question  of  law  alone  to  ar- 
bitrators, the  award  is  binding,  even  though  con- 
trary to  law.  Id. 

Change  of  opinion  of  one  or  all  of  the  arbitrators 
after  award  returned,  cannot  affect  their  award. 
Cleveland  y.  Dixon,  4  J.  J.  Marsh.,  228. 

If  submission  comprehend  the  subject  matter 
acted  on,  it  is  no  objection  to  the  award,  that  it  com- 
prehends other  matters.  Id. 
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t raters.  Nothing  of  that  being  presented  in 
this  case,  we  think  the  award  final  and  conclu- 
sive. The  opinion  of  the  court,  therefore,  is, 
that  the  defendant  take  nothing  by  his  motion, 
and  that  the  plaintiff  have  judgment, 

Postea  to  the  plaintiff. 

Cited  in— 14  Johns.,  105;  7  Cow.,  ip;  2  Wend., 
569;  12  N.  Y.,  16 ;  62  N.  Y.,  400 :  9  HowTPr.,  21;  IE. 
D.'Smith,  443 ;  49  Ind.,  578. 


TREADWELL  t>.  STEELE. 

Pleading —  Covenant — Assigning  Breach — Suffi- 
ciency. 

Under  a  covenant  not  to  cut  wood  but  from  lands 
"then  cleared,  or  which  should  thereafter  be 
cleared,"  if  the  breach  be  assigned  in  cutting  on 
lands  which  the  defendant  had  not  cleared,  it  is  bad, 
as  they  might  have  been  cleared  by  others. 


I 


N  COVENANT,  by  which  the  defendant 
agreed  that  "  he  would  neither  cut,  or  carry 


If  there  be  a  mistake,  apparent  on  the  face  of  an 
award,  made  under  a  rule  of  a  court  of  common 
law,  and  acted  on  by  that  court,  it  is  a  good  ground 
of  relief  in  a  court  of  chancery.  Howard  v.  War- 
field,  4  Harr.  &  McHen.,  21. 

.  Where  an  award  is  made  under  a  rule  of  a  court 
of  common  law,  to  which  it  is  returned,  and  to 
which  judgment  is  thereon  entered,  and  of  which 
the  power  is  co-extensive  with  the  power  of  the 
Court  of  Chancery,  is  the  party  precluded  from  re- 
lief in  equity?  Id. 

If  parties  submit  two  interfering  claims  to  arbitra- 
tion, and  it  turns  out,  after  award  made,  that  one 
of  the  parties  had  no  power  over  the  principal  part 
of  the  interfering  claim  submitted  on  his  part,  a 
court  of  equity  will  not  enforce  the  award  in  his 
favor.  Payne  v.  Moore,  2  Bibb.,  163. 

So,  also,  if  he,  after  the  award,  part  with  a  part  of 
the  interference  which  was  awarded  in  favor  of  the      4 
other  party.    Id. 

In  cases  of  bonds  to  perform  awards,  there  are 
two  remedies :  1.  At  law  upon  the  bond,  in  which  a 
plea  that  the  arbitrators  made  no  award,  would,  if 
true,  defeat  the  plaintiff's  action.  2.  If  any  act  be 
awarded  to  be  done,  for  which  a  complete  remedy 
cannot  be  had  at  law  (such  as  to  make  a  conveyance), 
a  bill  in  equity,  for  a  specific  performance  of  the 
award,  is  common  and  proper.  But  the  court  can- 
not decree  specific  performance  where  no  award 
has  been  or  can  be  made.  Smallwood  v.  Mercer,  1 
Wash.,  290. 

Where  arbitrators,  after  a  witness  had  been  sworn 
and  examined,  and  they  were  left  alone  to  deliber- 
ate on  their  award,  called  the  witness  again,  and 
without  the  knowledge  or  presence  of  the  parties, 
examined  him  as  "to  matters  material  to  the  con- 
troversy, on  which  he  had  before  given  testimony, 
but  about  which  the  arbitrators  differed  as  to  what 
the  witness  did  testify  on  the  former  hearing,"  an 
injunction  to  stay  a  suit  at  law,  on  the  arbitration 
bond,  for  the  performance  of  the  award,  was  re- 
fused. Herrick  v.  Blair,  1  Johns.  Ch.  Rep.,  101. 

This  court  will  not  grant  an  injunction  to  stay  an 
action  at  law,  on  an  award,  on  the  ground  that  the 
plaintiff  was  surprised  by  the  principal  witness  for 
the  defendants  swearing  falsely  before  the  arbitra- 
tors, and  that  he  could  have  proved  the  falsehood 
of  the  testimony,  if  the  arbitrators  would  have  ad- 
journed the  hearing  for  that  purpose,  which  they 
refused  to  do,  though  requested  by  the  plaintiff, 
who  offered  to  enlarge  the  time  of  making  the 
award.  Woodworth  v.  Van  Buskirk,  1  Johns.  Ch. 
Rep.,  432. 

This  court  will  correct  a  mistake  of  an  extrajudi- 
cial  nature,  in  an  award  of  arbitrators,  and  decree 
a  performance  of  it  in  specie.  Bouck  v.  Wilber,  4 
Johns.  Ch.  Rep.  405. 

After  a  cause  has  been  argued,  and  finally  sub- 
mitted to  the  arbitrator  for  his  decision,  neither 
party  has  a  right  to  revoke  the  powers  of  the  arbi- 
trator. Id.  T'Td*  Bloomer  v.  Sherman,  5  Paige,  575  ; 
vMe  Amer.  Ch.  Dig.,  Vol.  I.,  p.  219,  et  neq. 
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off  the  premises,  or  suffer  to  be  cut  and  carried 
off  by  others,  any  timber  but  from  the  lands 
which  then  were,  or  should  thereafter  be 
cleared,"  the  plaintiff  laid  his  breach,  that  the 
defendant  "  did  cut  and  carry  off  the  premises, 
other  than  such  parts  of  the  same  as  the  de- 
fendant had,  or  has  yet  cleared,  divers  large 
quantities  of  timber,  &c.,  and  did  also  suffer 
divers  other  persons  to  cut  and  carry  away  off 
the  premises,  other  than  such  parts  as  the  defen- 
dant had,  or  yet  has  cleared,  divers  other,"  &c. 

Mr.  Shephard,  in  arrest  of  judgment,  said 
the  covenant  did  not  restrict  from  cutting 
wood  on  parts  then  cleared,  though  by  others. 

Per  Curiam.  The  breach  is  clearly  bad  ; 
the  fact  assigned  may  be  true,  and  yet  the  de- 
fendant might,  under  the  covenant,  have  law- 
fully taken  the  timber,  as  it  might  have  been 
from  land  cleared  by  others. 

Judgment  arrested. 
Cited  in— 1  How.  Pr.,  36. 


17O*]  *BENTLEY  ET  AL.  v.  SMITH  ET  AL. 

Declaration — Firm  —  Individual  Name — Suffi- 
ciency. 

A  promissory  note  to  A.  B.,  C.  D.,  E.  F.  &  Co., 
though  there  be  no  other  persons  in  the  firm,  can- 
not be  declared  on  by  them  with  the  addition  of  & 
Company,  but  their  individual  names  must  be 
stated,  with  the  usual  description  of  trading  under 
the  style,  &c.;  if  otherwise,  it  is  bad  on  general  de- 
murrer. 

ON  a  promissory  note  to  Thomas  Bentley, 
Allen  Potter,  John  P.  Becker  &  Co.,  the 
declaration  commenced  in  this  way  : 

Albany,  to  wit :  Thomas  Bentley,  Allen 
Potter,  John  P.  Becker  &  Co.,  complain,  &c. 
To  this  a  general  demurrer. 

Mr.  Foote  insisted  that  it  was  evident,  on  the 
face  of  the  record,  there  were  other  persons 
not  mentioned  who  ought  to  have  been  joined. 
Such  a  circumstance,  if  proved  on  a  trial, 
would  have  prevented  a  recovery,  and  was 
equally  fatal  on  general  demurrer. 

Mr.  Crary,  contra,  was  stopped  by  the  court. 

Per  Curiam.  Stating  that  the  plaintiffs 
named  and  company  complain,  is  acknowl- 
edging that  other  persons  ought  to  sue.  Did 
the  defendants  even  acknowledge  there  were 
no  others,  this  mode  of  declaring  ought  not  to 
be  suffered.  Why  did  you  not  say  Thomas 
Bentley,  Allen  Potter,  and  John  I .  Becker, 
trading  under  the  style  and  firm  of  T.  B.,  A. 
P.,  J.  P.  B.  &  Co.  ?  The  demurrer  is  well 
taken,1  and  the  defendants  entitled  to  judg- 
ment. But  the  plaintiffs  amend  on  payment 
of  costs. 

Cited  in-1  Wend.,  218 :  2  Mason,  43. 

1.— If  a  plaintiff  have  the  same  Christian  name  as 
the  defendant,  and,  after  stating  the  names  of  each 
party  correctly,  and  at  full  length,  use  the  Christian 
name  only  as,  "  the  said  James  being  in  custody,"  it 
is  certain  to  a  common  intent,  and  good  on  special 
demurrer.  Hildreth  v.  Harvey,  July,  1801.  MS., 
Kent,  Ch.  J.  But  had  the  Christian  names  been  dif- 
ferent, and  that  of  the  plaintiff  used  for  the  defend- 
ant, it  would  have  been  fatal  even  on  general  de- 
murrer. Harvey  v.  Stokes,  Willes,  5. 
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MOOR  v.  AMES. 

Contempt —  Witness — Fine — Action    to    Recover 
Back. 

An  action  will  not  lie  before  one  justice,  to  re- 
cover back  the  amount  of  a  fine  imposed  on  a  wit- 
ness by  another  justice,  for  a  contempt  in  a  suit  be- 
fore him. 

ON  cerliorari.  The  suit  before  the  justice 
was  to  recover  back  a  fine  of  five  dollars 
imposed  by  the  now  plaintiff  upon  the  present 
defendant,  for  a  contempt  in  refusing  to  be 
sworn,  or  answer  as  a  witness  in  a  cause  tried 
before  him. 

Per  Curiam.  A  justice  is  not  liable  to  a  suit 
for  a  judicial  act,  and  the  merits  of  the  imposi- 
tion of  the  fine  cannot  be  overhauled  before 
another  justice.  The  magistrate  in  the  first 
suit  had  exclusive  jurisdiction  to  determine 
when  the  witness  was  in  contempt. 

Judgment  reversed. 

Cited  in-8  Wend.,  465 ;  36  N.  Y.,  616 ;  26  Barb.,  593 ; 
30  Barb.,  595;  2  Trans.  App.,  216;  16  Mich.,  237. 


BRADT  v.  GRAY. 


Practise — Lis  Pendens. 

This  court  will  not  proceed  where  there  is  not  a  I  is 
pendens  here. 

A  BILL  of  exceptions  had  been  sealed  by  the 
judges  of  the  Common  Pleas,  and  the  par- 
ties attempted  to    bring    on    the  argument, 
though  no  writ  of  error  had  been  sued  out. 


Per  Curiam.     Take  back  your  cases, 
is  no  lis  pendens. 


There 


*LEON ARD  v.  FREEMAN.     [*  1 7 1 

CJi  a  ncery — Jurisdiction —  Costs. 

The  Court  of  Chancery  has  exclusive  jurisdiction 
over  the  question  of  costs  accrued  in  that  court. 

IT  appeared,  on  the  return  to  the  certiorari, 
that  the  action  in  the  court  below,  and  in 
which  a  recovery  had  taken  place.was  instituted 
for  expenses  incurred  in  going  to  Albany,  to 
swear  to  an  answer  to  a  bill  filed  by  the  now 
plaintiff  against  the  present  defendant. 

Per  Curiam.  The  Court  of  Chancery  has 
the  exclusive  right  to  determine  questions  of 
costs  in  suits  before  it ;  and  though  the  ground 
of  the  action  might  have  been  a  vexatious  bill, 
the  justice  could  not  have  any  cognizance. 


Judgment  reversed. 
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GOLDEN  v.  DOPKIN. 

Justice's   Court — Adjournment — Time. 

If,  on  the  return  day  of  the  summons,  the  defend- 
ant plead,  and  the  justice,  without  his  consent,  ad- 
journ, on  the  prayer  of  the  plaintiff,  for  more  than 
six  days,  it  is  fatal. 

Citations— 1  Johns  Cas..  101. 

KENT,  Ch.  J.  This  is  a  case  upon  certiorari, 
brought  to  reverse  a  justice's  judgment, 
and  submittted  without  argument.  Several 
errors  are  alleged  in  the  proceedings  below, 
but  it  will  be  sufficient  to  notice  only  that  the 
justice  adjourned  the  cause  for  more  than  six 
days,  without  consent.  The  return  states  that 
the  defendant  below  was  sued  by  summons, 
which  was  returnable  on  the  26th  of  July  ; 
that  the  parties  appeared  on  that  day  and 
pleaded  ;  that  the  plaintiff  below  prayed  a  day 
to  prove  his  account,  and  the  justice  thereon 
adjourned  the  court  to  the  3d  August,  on  which 
day  the  plaintiff  appeared  in  court,  and  the 
defendant  was  present,  but  said  nothing  where- 
upon the  justice,  after  hearing  the  proofs  and 
allegations  of  the  plaintiff,  gave  judgment  for 
him. 

Upon  this  case  the  justice  had  no  authority 
to  adjourn  for  more  than  six  days  after  the 
day  of  appearance  of  the  parties  on  the  sum- 


mons. The  second  section  of  the  £10  Act  is 
positive,  that  the  justice  shall,  upon  the  return 
of  the  summons,  or  at  some  other  time,  not 
exceeding  six  days  thereafter,  proceed  to  hear 
the  cause,  and,  in  the  present  instance,  the  2d 
of  August  was  the  7th  day  thereafter.  There 
are  other  provisions  in  the  act  respecting  ad- 
journments ;  but  none  of  them  have  any  appli- 
cation to  the  present  case,  and  there  is  nothing 
in  the  return  from  which  we  can  presume  any 
consent  or  acquiescence  on  the  part  of  the  de- 
defendant.  The  return  contains  pretty  strong 
evidence  to  the  contrary.  *On  the  day  [*  1 7  '2 
of  the  return  of  the  summons,  the  defendant 
pleaded  a  special  plea,  and  the  plaintiff  refused 
to  reply,  but  called  upon  the  defendant  to 
plead  the  general  issue,  which  he  refused  to  do, 
and  then  the  adjournment  took  place  at  the 
prayer  of  the  plaintiff  ;  and  on  the  day  of  ad- 
journment the  defendant  took  no  part  in  the 
proceedings,  but  remained  a  silent  spectator. 
On  this  ground,  therefore,  of  an  adjournment 
beyond  the  time  authorized  by  the  act,  the 
judgment  below  must  be  reserved  ;  for,  where 
the  act  is  positive  in  its  directions,  it  must  be 
strictly  observed.  The  same  point  arose,  and 
was  determined,  in  the  case  of  Palmer  v. 
Green,  in  April  Term,  1799,  and  that  de- 
cision being  in  point,  governs  the  present.1 

Cited  in— 1  Wend.,  554;  3  E.  D.  Smith,  128. 


1. — As  to  adjournments  in  justices  courts,  see 
Waterman's  N.  Y.  Treatise,  p.  109,  et  seq. 

In  the  State  of  New  York,  the  sixty-seventh  and 
sixty-eighth  sections  of  the  statute  authorize  the 
justice  on  the  return  of  a  summons  or  attachment, 
or  on  the  joining  of  issue  without  process,  but  at  no 
other  time,  to  adjourn  the  cause,  on  his  own  motion, 
whether  the  parties  consent  or  not,  not  exceeding 
eight  days.  Vide  2  Johns.,  192 ;  7  Id.,  529.  The  ex- 
ercise of  this  right  is  left  to  the  discretion  of  the 
justice,  and  is  not  authorized  in  a  cause  commenced 
by  warrant,  or  at  any  other  time  than  on  the  return 
of  process.  The  discretion  thus  given  to  a  justice, 
is  not  an  arbitrary  one,  but  ought  to  be  soundly 
and  judiciously  exercised.  And,  although  on  the 
one  hand  he  ought  not  to  adjourn  the  cause  on  his 
own  motion,  when  satisfied  it  will  injuriously  affect 
the  rights  of  either  party,  so,  on  the  other  hand,  he 
should  not  refuse  an  adjournment  where  the  situa- 
tion of  either  party  really  demands  it,  although  he  is 
unable  to  make  out  a  case  for  an  adjournment  under 
the  other  section  of  the  statute.  Thus,  in  a  case 
under  the  old  act,  substantially  like  the  present  in 
this  particular,  where  the  defendant  appeared  be- 
fore the  justice  on  the  return  day  of  the  summons, 
and  applied  in  writing  for  an  adjournment,  on  ac- 
count of  his  child  being  dangerously  ill,  which  was 
then  denied,  and  on  the  same  day,  before  the  parties 
were  called,  the  defendant's  father  appeared  in  his 
behalf  to  get  an  adjournment,  and  testified  that  the 
defendant's  child  was  dangerously  sick,  and  the 
justice  refused  to  adjourn,  but  gave  judgment  for 
the  plaintiff;  the  Supreme  Court  held  (the  cause 
having  come  before  them  on  writ  of.  error)  that  the 
situation  of  the  defendant's  child  was  such  as  ought 
to  have  induced  the  justice  to  put  off  the  trial ;  and 
for  that  reason  they  reversed  the  judgment  of  the 
Common  Pleas,  which  was  in  affirmance  of  the  jus- 
tjce's  judgment.  8  Johns.,  426.  In  computing  the 
time  for  which  a  justice  is  authorized  to  adjourn  the 
cause,  under  the  sections  above  referred  to,  within 
the  rule  (ante,  262,  263),  the  day  of  adjourning  is  to 
be  excluded,  so  that  if  the  process  be  returnable  on 
Wednesday,  the  justice  would  have  no  power  to  ad- 
journ beyond  the  Thursday  of  the  next  week. 
Vide  1  Cowen,  234.  The  justice  cannot  proceed  with 
the  trial,  at  a  place  different  from  that  mentioned 
in  the  summons;  unless  the  defendant  appear  (1 
Johns.  Cos.,  243) ;  but  he  may  adjourn  to  another 
place,  without  the  consent  of  parties,  both  parties 
having  first  appeared  at  the  place  mentioned  in  the 
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process.  1  Cowen,  112.  If  the  defendant  do  not  ap- 
pear, the  justice  has  no  right  to  wait  two  hours  after 
the  time  of  appearance,  and  then  to  appear  himself 
at  the  place  appointed  and  adjourn  the  cause.  11 
Johns.,  407. 

Under  the  sixty-ninth  section,  if  the  defendant  do 
not  appear  at  the  trial  on  the  return  of  the  sum- 
mons or  attachment,  the  justice  may  adjourn  the 
cause  to  a  time  certain,  not  exceeding  eight  days, 
on  the  simple  motion  of  the  plaintiff,  without  oath ; 
and  so,  if  the  defendant  do  appear  and  does  not  ob- 
ject to  the  adjournment ;  but  the  defendant  may 
object  to  the  adjournment,  and  require,  as  a  con- 
dition of  its  being  granted,' that  the  plaintiff  or  his 
attorney  make  oath  that  he  cannot,  for  want  of 
some  material  testimony  or  witness,  safely  proceed 
to  trial.  An  adjournment,  on  the  application  of  the 
plaintiff,  cannot  be  granted  at  any  other  time  than 
on  the  return  of  a  summons  or  attachment,  or  the 
joining  of  issue  without  process  (vide  9  Johns.,  136 : 
7  Id.,  530 ;  2  Id.,  192) ;  nor  can  the  defendant  compel 
the  plaintiff  or  his  attorney  to  disclose  the  nature  or 
name  of  the  absent  testimony  or  witness.  The  form 
of  the  oath  to  be  administered  to  either  party  on 
applying  for  an  adjournment,  where  an  oath  is  re- 
quired, may  be  in  the  form  given  at  the  close  of 
this  head. 

The  adjournment,  whether  on  the  justice's  own 
motion,  or  on  motion  of  the  plaintiff,  must  be  for 
the  next  eight  days  immediately  after  the  return  of 
the  process.  7  Johns.,  381.  The  adjournment  may 
be,  however,  for  any  period  within  that  time ;  but 
cannot  exceed  it,  except  by  consent  of  parties. 
When  the  justice  adjourns  on  his  own  motion,  he 
may  of  course,  do  so,  without  requiring  proof 
of  the  absence  of  a  material  witness.  9  Johns., 
354. 

In  adjourning  a  cause,  the  justice  must,  in  all 
cases,  be  present  in  proper  person,  and  can  never 
do  this  by  sending  a  note  in  writing  to  the  parties, 
informing  them  of  the  time  and  place  to  which  he 
has  adjourned.  4  Johns.,  117. 

If  the  suit  is  commenced  in  favor  of  a  non-resident 
plaintiff  by  short  summons,  as  authorized  by  the 
Non-Imprisonment  Act,  and  the  same  shall  be  re- 
turned personally  served,  the  same  proceedings 
shall  be  had  and  no  longer  adjournment  granted 
than  in  case  of  a  warrant  at  the  instance  of  a  non- 
resident plaintiff.  Laws  of  1831,  p.  493,  sec.  32;  vide, 
also,  2  K.  S.,  201,  202,  sec.  391 ;  Cowen's  Tr.,  2  ed.,  Vol. 
!  II.,  p.  838,  et  seq. 
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BROOME  «.  BEARDSLEY. 

Continuances — Plea — Matter  Pleaded  of  Right. 

Continuances  are  from  term  to  terra ;  therefore,  a 
matter  arising  between  a  term  and  a  circuit,  may* 
be  pleaded  at  the  circuit  as  a  plea  puis  darrein  con- 
tinuance, at  any  time  before  verdict  rendered,  and 
the  judge  at  Nisi  Prats  is  bound  to  receive  it,  such 
plea  being  a  matter  of  right. 

Citations— 2  Wils.,  138 ;  Buller,  N.  P.,  310. 

r\  OVEN  ANT  on  a  sealed  note,  with  a  plea  of 

VJ  non  infregit  conventionem. 

At  the  trial,  after  the  jury  were  called,  and 
placed  in  the  jury  box,  the  defendant  tendered 
a  plea  duly  verified  by  affidavit,  that  he  had, 
puis  darrein  continuance,  under  the  act  for  giv- 
ing relief  in  cases  of  insolvency,  obtained  his 
discharge,  an  exemplified  copy  of  which  he 
produced.  This  being  rejected  as  coming  too 
late,  he  then  offered  in  evidence  the  discharge 
itself,  as  a  bar  to  the  plaintiff's  right  of  recov- 
ery. Against  the  reception  of  the  testimony 
it  was  insisted  that  it  was  not  admissible  under 
the  issue  joined,  nor  without  having  been 
specifically  pleaded,  or  notice  given.  The 
points  being  reserved,  a  verdict  was  taken, 
subject  to  the  opinion  of  the  court,  whether 
it  should  stand,  or  a  new  trial  be  granted. 

Mr.  Woodworth,  for  the  plaintiff.  The  plea 
puis  darrein  continuance  must  be  pleaded  be- 
tween the  last  and  the  next  continuance,  into 
which  it  cannot  be  carried.  Here  the  circuit 
was  the  next  continuance,  and  the  plea  should 
therefore  have  been  delivered  before  the  first 
day.  (3  Black.  Com.,  317.)  In  no  case  can  it 
be  received  after  the  jury  are  sworn.  (Paris 
v.  Salkeld,  2  Wils.,  138.)  The  discharge  could 
not  be  given  in  evidence,  because  the  statute 
(1  Rev.  Laws,  434)  allows  of  it  only  under  the 
general  issue,  which  is,  when  the  plea  denies 
or  traverses  the  whole  declaration.  (Imp.  K. 
173*]  B.,  324.)  *That  before  the  court  does 
not  do  so,  for  it  admits  the  execution  of  the 
instrument. 

Mr.  Root,  contra.  The  plea  may  be  tendered 
at  any  time  before  verdict.  (Pearson  v.  Park- 
ins, Bull.,  N.  P.,  310;  7Bac.  Abr.,  by  Gwil- 
lim,  358.)  The  reason  why  it  must  not  be  on 

*They  must  be  pleaded  if  pleadable  at  all ;  for  they 
cannot  be  given  in  evidence  on  the  trial.  Jackson 
v.  Rich,  7  Johns.  Rep.,  194. 

1. — It  may  be  on  the  very  day  in  bank,  if  the  jury 
were  not  taken  at  Nisi  Pruts.  Dort.  PI.,  300. 

2. — It  is  the  constant  practice  at  Nisi  Pruts  to  com- 
pel the  party  to  verify  his  plea  before  it  is  received 
(Martin  v.  Wyvill.,  1  Str.,  493);  but  it  is  not  neces- 
sary, if  the  court  be  satisfied  of  its  truth.  Banker 
v.  Ash,  9  Johns.  Rep.,  250. 

3. — See  Larkey  v.  Briggs  and  M'Donald,  3  Caines1 
Rep.,  117,  n ;  Shawe  v.  Wilmerden,  2  Caines'  Rep., 
380. 

4.— This  plea,  when  pleaded  at  the  circuit,  cannot 
be  answered  there,  either  by  replication  or  de- 
murrer; but  must  be  returned  into  the  Supreme 
Court  for  that  purpose.  Beekman  v.  Peck,  5  Hill, 
513. 

If,  however,  it  is  put  in  by  one  of  several  defend- 
ants, and  contains  matter  in  bar,  going  to  his  own 
personal  discharge,  without  affecting  the  action 
against  the  rest,  the  plaintiff  may  confess  the  plea 
at  once,  enter  a  nolle  prosequi  in  respect  to  such  de- 
fendant, and  proceed  to  trial  against  the  others ; 
but  before  going  to  trial,  the  plaintiff  should  put 
the  confession  and  nolle  'prosequi  in  writing,  and 
serve  a  copy.  Id. 

And,  whether  there  are  several  defendants,  or  only 
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the  day  in  bank1  are  to  be  seen  fully  stated  in 
4  Bac.  Abr.,  143,  144.  From  hence  we  may 
lay  it  down  that  any  time  before  verdict  is  not 
too  late.  In  the  very  case  cited  from  Wilson, 
it  was  ruled  that  the  court  were  bound  to  re- 
ceive the  plea  ;  for,  at  Nisi  Prius  it  cannot  be 
determined  whether  it  be  good  or  bad  ;  the 
party  must  be  driven  to  his  demurrer.  On  the 
second  point  it  will  be  unnecessary  to  answer. 
A  general  issue  is  that  which  concludes  to  the 
country,  and  denies  the  declaration  of  the 
plaintiff. 

Mr.  Woodworth,  in  reply.  Saying  that  a 
plea  of  puis  darrein  continuance  may  be  re- 
ceived before  verdict,  amounts  only  to  its  not 
being  admissible  after  ;  not  that  it  may  be 
tendered  at  any  time  before.  If  the  event 
take  place,  so  that  it  could  not  be  availed  of 
earlier,  the  doctrine  applies  ;  as  if  after  the 
commencement  of  the  circuit,  and  before  ver- 
dict. 

Per  Curiam.  The  case  of  Paris  v.  Salkeld 
is  decisive  that  a  plea  puis  darrein  continuance 
is  matter  of  right ;  and,  if  verified  by  affidavit,* 
the  judge  at  Nisi  Pi-uis  has  no  discretion  to 
accept  it  or  not,  but  is  bound  to  admit  it. 

There  is  not  a  dictum  to  be  met  with  that  the 
plea  was  too  late.  In  the  case  of  Pearson  v. 
Parkins,  cited  in  Buller's  Nisi  Prius,  310,  it 
was  holden  that  it  might  be  pleaded  after  the 
jury  are  gone  from  the  bar,  but  not  after  they 
have  given  their  verdict.  The  facts,  to  war- 
rant this  plea,  must  have  happened  since  the 
last,  and  before  the  next  continuance.  The 
last  continuance  is  the  return  day  of  the  venire 
facias,  where  the  proceedings  are  in  the  an- 
cient method ;  the  next  continuance  is  the 
first  day  in  the  bank  thereafter,  or  the  first 
day  of  the  succeeding  term.  Continuances 
are  from  term  to  term.  The  plea  was  well 
pleaded,  and  ought  to  have  been  received. 
The  verdict  must,  therefore,  be  set  aside  with- 
out costs,  and  the  plea  tendered  be  filed  nunc 
pro  tune,  and  be  deemed  parcel  of  the  Nisi 
Prius  record.3 

New  trial.* 

Cited  in— 4  Abb.  Pr.,  64 ;  16  Abb.  Pr.,  271 ;  34  Super., 
46 ;  6  Duer,  275. 

one,  if  a  defendant  pleads  some  matter,  which  goes 
only  to  the  remedy,  as  a  discharge  from  imprison- 
ment, the  plaintiff  may  confess  the  truth  of  the 
plea  at  the  circuit,  and  proceed  with  the  trial.  Id. 

A  judge  at  the  circuit  may  receive  a  plea  put* 
darrein  continuance,  without  proof  of  its  truth,  but 
it  seems  he  should  reject  it  unless  verified  in  some 
way.  West  v.  Stanley,  1  Hill,  69. 

In  demurrer  to  a  plea  wi/fa  darrein  continuance,  it 
cannot  be  objected  that  it  is  not  verified  by  affidavit, 
nor  that  it  is  accompanied  by  another  plea ;  such 
questions  can  be  raised  only  on  motion.  Nicholl  v. 
Mason,  21  Wend.,  334. 

A  plea  of  title  to  a  portion  of  the  premises  claimed 
in  an  action  of  ejectment,  put  in  put's  darrein  con- 
tinuance after  a  plea  of  the  general  issue,  is  not  a 
waiver  of  the  general  issue,  so  as  to  authorize  the 
plaintiff,  on  the  neglect  of  the  defendant,  to  rejoin 
to  a  replication  put  in  by  the  plaintiff  to  take  judg- 
ment on  the  whole  declaration;  it  is  a  waiver  of 
only  so  much  of  the  general  issue  as  is  covered  by 
the  second  plea.  The  plea  may  be  bad  as  not  ans- 
wering the  whole  declaration ;  but  the  plaintiff 
should  have  demurred.  Morris  v.  Cook,  19  Wend., 
699. 

Matter  of  defense  arising  after  issue  joined  should 
regularly  be  pleaded  at  or  before  the  time  of  the 
next  continuance ;  a  plea  subsequently  put  in,  will, 
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174*]        *TOWERt>.  WILSON 

Notice — Contents — Parol  Evidence  of. 

If  a  party  serving:  a  notice  has  not  kept  a  copy,  he 
may  prove  its  contents  by  parol  evidence. 

THE  only  point  was,  whether  a  party  who 
has  served  a  notice,  without  keeping  a 
copy  of  it,  might  give  parol  evidence  of  its  con- 
tents. 

Per  Curiam.  There  was  a  notice  served  on 
the  defendant  to  produce  a./?,  fa.  on  the  trial, 
or  that  the  plaintiff  would  prove  it  by  parol. 
It  appears  that  no  copy  of  this  notice  was 
kept.  We  think  it  might  be  proved  by  an  affi- 
davit of  its  contents.  In  this  instance  there  is 
no  other  way  to  establish  it,  and  the  defend- 
ant has  it  in  his  power,  by  producing  the  orig- 
inal, to  correct  mistakes.  In  Tidd's  Forms 
notices  are  proved  by  affidavits  of  the  sub- 
stance of  their  contents.1  2 

Cited  in— 9  Johns.,  137 ;  13  JJohns.,  471 ;  1  Sand., 
613. 

1.— See  Peyton  v.  Hallett  (1  Caines'  Rep.,  373)  and 
the  authorities  there. 

2.— A  suit  was  brought  for  the  penalty  incurred  by 
commissioners  of  highways,  in  refusing  to  prose- 
cute an  overseer,  who  had  neglected  to  remove  ob- 
structions. On  the  trial  in  the  Common  Pleas,  the 
plaintiff  deemed  it  material  to  show  that  the  defend- 
ants had  given  notice  in  writing  to  the  overseer,  re- 
quiring him  to  perform  his  duty  by  removing  the 
obstructions :  and  the  court  held  that  parol  evidence 
of  the  notice  was  inadmissible,  unless  its  absence 
was  accounted  for.  On  the  cause  coming  before 
the  Supreme  Court,  upon  error  brought,  the  latter 
decided  that  no  notice  to  the  overseer  was  necessary 
to  be  shown,  and  consequently  the  ruling  of  the 
Common  Pleas  as  to  the  mode  of  proving  it  was  en- 
tirely unimportant.  But  Savage,  C.  J.,  who  de- 
livered the  opinion,  said,  that  if  the  statute  had  re- 
quired notice  to  the  overseer,  as  a  condition  to  his 
liability,  then  the  decision  of  the  Common  Pleas 
would  have  been  correct.  The  doctrine  he  advanced 
was  this :  That  written  notices,  which  form  part  of 
the  foundation  of  the  cause,  cannot  be  proved  by 
parol  without  accounting  for  their  absence;  but 
otherwise  as  to  notices  which  relate  only  to  some 
collateral  fact.  For  instance,  in  an  action  against 
an  overseer,  for  neglecting  to  procure  scrapers,  &c. 
(in  which  case  the  statute  does  not  require  him  to 
act,  except  after  notice  from  the  commissioners), 
secondary  evidence  of  the  contents  of  the  notice 
would  be  inadmissible,  unless  notice  to  produce  the 
original  had  been  given.  MTadden  v.  Kingsbury, 
11  Wend.  Rep.,  667,  668,  669.  A  similar  doctrine  was 
recognized  by  Toomer,  J.,  in  Faribault  v.  Ely  (2 
Dev.  Rep.,  67,  68).  In  that  case,  after  noticing  the 
remarks  of  Mr.  Starkie,  the  substance  of  which  are 
stated  supra,  he  says :  A  notice  given  during  the 
progress  of  the  cause,  to  produce  a  paper  for  the 
purpose  of  evidence,  is  formal  in  its  character,  and 
comes  within  the  reason  of  the  exception.  But  a 
notice  which  has  been  given  before  the  commence- 
ment of  the  suit,  which  makes  an  essential  part  of 
the  cause  of  action,  which  is  a  link  in  the  chain  of 
the  plaintiff's  right  to  recover,  is  of  a  different 
character,  and  would  seeem  to  require  the  best  ev- 
idence the  nature  of  the  case  would  admit,  and  all 
the  cautions  which  the  rules  of  evidence  prescribe. 
Id.,  68 ;  Cowen  &  Hill's  Notes,  part  2,  p.  434. 

however,  be  sustained  upon  satisfactory  excuse ; 
but,  if  it  appear  that  the  defense  rests  in  fraud,  the 
plea  will  be  stricken  out.  Tuffs  v.  Gibbons,  19 
Wend.,  639. 

A  plea  puis  darrein  continuance,  in  bar  of  the  ac- 
tion, is  a  waiver  of  all  former  pleas.  Even  upon  a 
plea  in  abatement  pleaded  puis  darrein,  the  judg- 
ment, whether  upon  demun-en  or  verdict,  is  final 
quod  recuperet,  and  not  a  ngpondeat  ouster.  Culver 
v.  Barney,  14  Wend.,  161 ;  Kimball  v.  Huntingdon, 
10  Wend.,  675. 

The  rule,  however,  does  not  apply  where  the  mat- 
ter of  the  plea  affects  the  remedy  only,  and  not  the 
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STILLSON  0.  SANFORD. 

1.  Justice's  Court — Jurisdiction — Amount  in 
Several  Counts — Of  Demand.  2.  Id. — Ttchni- 
cal  Errors — Not  Joining  in  Issue. 

Though  the  sums  in  the  several  counts  before  a 
justice  exceed  $25,  yet,  if  no  one  count  be  for  more, 
and  the  damages  be  laid  at  only  $25,  it  is  within  the  * 
jurisdiction  of  the  Ten  Pound  Court. 

If  it  appear  on  the  whole  of  the  record  that  the 
cause  before  a  justice  has  been  fairly  tried,  the 
judgment  will  not  be  reversed  for  want  of  joining 
in  issue  or  any  technical  error  in  the  pleadings. 

MR.  SHEPHARD  assigned  as  errors  on  cer- 
tiorari,  first,  that  it  appeared  on  the  face 
of  the  record  that  the  demand  before  the  jus- 
tice was  beyond  his  jurisdiction  ;  second,  that 
the  cause  was  tried,  though  no  issue  appeared 
to  have  been  joined. 

On  the  first  point,  he  said,  the  several  sums 
in  the  various  counts  amounted  to  more  than 
$15,  and  were  for  different  matters ;  this, 
though  the  declaration  did  conclude  within 
the  sum  authorized  by  the  £10  Act,  was,  he 
urged,  erroneous.3 

Per  Curiam.  It  has  been  decided  otherwise 
in  a  case  in  Coleman. 

Mr.  Shephard.  The  plea,  though  beginning 
as  a  demurrer,  was,  in  substance,  a  former  re- 
covery in  bar,  which  the  replication  denies ; 
but  though  there  is  no  issue  on  the  fact,  the 
justice  goes  on  to  try. 

Per  Curiam.  Whenever  we  can  possibly 
intend  from  the  record  that  the  merits  were 
fairly  tried,  we  will  not  examine  or  test  by 
technical  rules  the  formality  of  the  pleadings. 

Judgment  affirmed. 

Cited  in— 1  Wend.,  441 ;  14  Wend.,  46;  4  Barb.,  366 


TOWER  ^WILSON,  Sheriff  of  Wash- 
ington. 

Sheriff— Levying  on    Wrong  Property — Certifi- 
cate—  Willful  Trespass — What  must  Appear. 

In  an  action  against  a  sheriff  for  levying  on  wrong 
property,  to  warrant  a  certificate  that  the  trespass 
was  wilful  and  malicious,  it  must  appear  either  that 
the  execution  was  served  by  him,  or  with  his  knowl- 
edge, for  a  constructive  trespass  does  not  make  it 
voluntary. 

Citation— Stiles  v.  Hathway. 

THIS  was  an  action  of  trespass  brought  by 
the  plaintiff  for  an  illegal  levy  on  his 

3.— See  Houghton  v.  Strong,  1  Caines'  Rep.,  486. 

right  of  action ;  thus  a  plea  puis  darrein  of  dis- 
charge under  the  act  abolishing  imprisonment,  &c., 
is  not  a  waiver  of  a  plea  in  bar  previously  pleaded, 
but  the  plaintiff  must  proceed  and  try  the  issue  be- 
fore Joined.  Id. 

A  plea  puts  darrein  continuance  of  a  discharge  un- 
der the  act  abolishing  imprisonment  for  debt  in 
certain  cases,  is  not  a  waiver  of  a  plea  in  bar  before 
put  in ;  and  the  plaintiff  cannot  confess  the  plea 
and  take  judgment  but  must  proceed  and  try  the 
former  issues.  Rayner  v.  Dyett.,  2  Wend.,  300. 

An  insolvent's  discharge,  obtained  during  term 
(17  May),  may  be  pleaded  puis  darrein  continuance, 
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property  whilst  in  his  own  hands,  by  a  deputy 
of  the  defendant  under  a  fieri  facias,  against 
another  person. 

175*]  *The  judge,  considering  that  when 
the  property  of  a  third  person  was  taken 
wrongfully  in  execution,  the  malice  was  an  in- 
ference of  law,  arising  on  the  facts,  and  that 
the  defendant  was  responsible,  for  the  conduct 
of  his  deputy,  had  certified  the  trespass  to  be 
willful  and  malicious. 

Mr.  Shephard  now  moved  to  have  the  cer- 
tificate vacated. 

Per  Curiam.  The  trespass  here  was  not  vol- 
untary in  the  defendant,  for  he  is  sued  for  an 
act  of  his  deputy  in  taking  wrong  property  on 
a  fi.  fa.  when  he  knew  nothing  of  it  himself. 
To  make  the  case  of  Stiles  v.  Hathway  apply, 
the  trespass  must  be  voluntary  in  fact,  and  not 
merely  by  construction.  In  the  present  in- 
stance it  is  impossible  to  say  the  act  was  vol- 
untary in  the  defendant. 

Motion  granted. 


PIERSON  t>.  POST. 

Animals  Ferae  Naturae — What  Gives  Right  of 
Property  in — Trespass. 

Pursuit  alone  gives  no  right  of  property  in  ani- 
mals ferae,  natures,  therefore  an  action  will  not  lie 
against  a  man  for  killing  and  taking  one  pursued 
by,  and  in  the  view  of,  the  person  who  originally 
found,  started,  chased  it,  and  was  on  the  point  of 
seizing  it. 

Occupancy  in  wild  animals  can  be  acquired  only 
by  possession,  but  such  possession  does  not  signify 
munueaption,  though  it  must  be  of  such  a  kind  as 
by  nets,  snares  or  other  means,  as  to  so  circumvent 
the  creature  that  he  cannot  escape. 

Citations— Just.  Inst.,  lib.  2,  tit.  1,  sec.  13 ;  Fleta, 
lib.  3,  ch.  2,  p.  175;  Bracton,  lib.  2,  ch.  1,  p.  8;  Puf- 
fendorf ,  lib.  4,  ch.  6,  sec.  2,  10 ;  Grotius,  lib.  2,  ch.  8, 
sec.  3,  p.  309 ;  11  Mod.,  74-130 :  3  Salk.,  9. 

THIS  was  an  action  of  trespass  on  the  case 
commenced  in  a  justice's  court,  by  the 

at  the  circuit  (5th  June),  the  delay  not  being  unrea- 
sonable; and,  in  the  discretion  of  the  judge,  the 
plea  may  be  received  without  its  being  verified. 
La  Farge  v.  Carrier,  1  Wend.,  89. 

An  objection  that  a  plea  puis  darrein  continuance 
was  not  put  in  in  time  must  be  made  by  motion  to 
set  the  plea  aside,  and  cannot  be  taken  on  demurrer. 
Ludlow  v.  M'Crea,  1  Wend.,  228. 

A  plea  puis  darrein  continuance  may,  in  general, 
be  pleaded  without  being  verified  by  affidavit. 
Jackson  v.  Peer,  4  Cow.,  418. 

And  the  defendant  may  enter  a  rule  of  course  to 
to  amend  such  a  plea  as  in  other  cases.  Id. 

Matter  of  defense  arising  after  issue  joined  must 
be  pleaded  piiis  darrein  continuance.  Jackson  v. 
Ramsey,  3  Cow.,  75. 


present  defendant  against  the  now  plaintiff. 

The  declaration  stated  that  Post,  being  in 
possession  of  certain  dogs  and  hounds  under 
his  command,  did,  "  upon  a  certain  wild  and 
uninhabited,  unpossessed  and  waste  land, 
called  the  beach,  find  and  start  one  of  those 
noxious  beasts  called  a  fox,"  and  whilst  there 
hunting,  chasing  and  pursuing  the  same  with 
his  dogs  and  hounds,  and  when  in  view  there- 
of, Pierson,  well  knowing  the  fox  was  so 
hunted  and  pursued,  did,  in  the  sight  of  Post, 
to  prevent  his  catching  the  same,  kill  and  carry 
it  off.  A  verdict  having  been  rendered  for 
the  plaintiff  below,  the  defendant  there  sued 
out  a  certiorari,  and  now  assigned  for  error, 
that  the  declaration  and  the  matters  therein 
contained  were  not  sufficient  in  law  to  main- 
tain an  action. 

Mr.  Sanford,  for  the  now  plaintiff.  It  is 
firmly  settled  that  animals,  ferce  naturae,  be- 
long not  to  anyone.  If,  then,  Post  had  not 
acquired  any  property  in  the  fox,  when  it  was 
killed  by  Pierson,  he  had  no  right  in  it  which 
could  be  the  subject  of  injury.  As,  however, 
a  property  may  be  gained  in  such  an  animal, 
it  will  be  necessary  to  advert  to  the  facts  set 
forth,  to  see  whether  they  are  such  as  could 
give  a  legal  interest  in  the  creature,,  that  was 
the  cause  of  the  suit  below.  Finding,  hunt- 
ing, and  pursuit,  are  all  that  the  plaint  enu- 
merates. To  *create  a  title  to  an  ani-  [*17(> 
mal/mc  naturae,  occupancy  is  indispensable. 
It  is  the  only  mode  recognized  by  our  system. 
2  Black.  Com.  403.  The  reason  of  the  thing 
shows  it  to  be  so.  For  whatever  is  not  appro- 
priated by  positive  institutions,  can  be  ex- 
clusively possessed  by  natural  law  alone. 
Occupancy  is  the  sole  method  this  code  ac- 
knowledges. Authorities  are  not  wanting  to 
this  effect.  Just.  lib.  2,  tit.  1,  sec.  12.  "Fe- 
rae igitur  bestice,  simul  atque  ab  aliiquo  captce 
fuenntjure  gentium  statim  illiuuesse  incipiunt." 
There  must  be  a  taking  ;  and  even  that  is  not 
in  all  cases  sufficient,  for  in  the  same  section 
he  observes,  "  Quicquid  autem  corum  ceperis. 
eo  usque  tuum  esse  intelligitur,  donee  tua  custo- 
dia  coercetur  ;  cum  vero  tuam  evaseritcmtodiam, 

|  This  rule  applies  as  well  to  ejectment  as  to  other 
j  actions ;  as  where  the  defendant  acquires  title  by 
I  deed  after  issue.  Jd. 

But  where  R.  purchased  the  premises  at  sheriff's 
sale,  on  a  judgment  and  execution  against  M.,  and 
took  no  deed ;  and  then  M.'s  devisee  brought  eject- 
ment, after  issue  joined,  in  which  R.  obtained  a 
sheriff's  deed  ;  held,  that  this  need  not  be  pleaded, 
but  might  be  given  in  evidence  under  the  general 
issue.  Id. 

The  last  continuance  is  the  last  day  of  the  return 
of  the  venire  facias.  Palmer  v.  Hutchins,  1  Cow.,  42. 
And  a  plea  puw  ,  &c.,  cannot  be  interposed  after  a 
verdict,  or  a  relief «  and  cognovit.    Id. 

After  an  administratrix  has  pleaded  the  general 
issue  and  a  plea  of  plcne  administravit  prcvter  a  cer- 


NOTE.— Animals  fens  natune— Property  in. 

One  who  pursues  a  deer  and  wounds  it,  and  follows 
it  until  night  and  then  abandons  pursuit  until  morn- 
ing, when  he  resumes  it,  has  no  title  as  against  one 
who  killed  it  the  night  before.  Buster  v.  Newkirk, 
20  Johns.,  75. 

A  person  who  has  nearly  encompassed  a  quantity  of 
fi*h  with  his  net  has  no  title  to  them,  so  as  to  have 
an  action  against  a  party  who,  by  rowing  his  boat 
and  splashing  the  water,  frighten  the  fish  so  that 
they  escape.  Young  v.  Hichens,  6  Ad.  &  E.,  N.  S., 
606. 

Wild  bees  in  a  bee  tree  belong  to  the  owner  of  the 
land  where  the  tree  stands,  and  not  to  the  finder. 
Ferguson  v.  Miller,  1  Cow.,  243 ;  Adams  v.  Burton, 
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43  Vt.,  30 ;  Idol  v.  Jones,  2  Dev.  L.  (N.  C.),  162.  See, 
also,  Gillet  v.  Mason,  7  Johns.,  16. 

A*  to  title  to  oyrtcrs,  see  Fleet  v.  Hegeman,  14 
Wend.,  42;  Decker  v.  Fisher,  4  Barb.,  592;  Lowndes 
v.  Dickerson.  34  Barb.,  5^i ;  Briockerhofl  v.  Star- 
kins,  11  Barb.,  248:  Arnold  v.  Mundy.  1  Halst. 
(N.  J.),  1 ;  State  v.  Taylor,  3  Dutch.  (N.  J.),  117. 

Ax  to  proi>crt\i  in  wild  aninuilx,  which,  having  been 
tamed,  subsequently  xtrau  away,  see  Amory  v.  Flyn, 
10  Johns.,  102. 

See,  generally,  Commonwealth  v.  Beaman,  8  Gray, 
497 :  Rex  v.  Brooks,  4  C.  &  P.,  131 ;  Commonwealth 
v.  Chace.  9  Pick.,  15:  Reg.  v.  Shickle,  11  Cox's  C.  C., 
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et  in  libertatem  naturalem  sese  receperit,  tuam 
es»e  desinit,  ft  rnr*ns  occumpantis  fit."  It  is 
added  also  that  this  natural  liberty  may  be  re- 
gained even  if  in  sight  of  the  pursuer,  "ita 
*it,  ut  diffidlis  sit  ejuspernecutio."  In  section  13, 
it  is  laid  down,  that  even  wounding  will  not 
give  a  right  of  property  in  an  animal  that 
is  unreclaimed.  For,  notwithstanding  the 
wound,  "  multa  cuxidere  soleant  ut  earn  non 
capias,"  and  "  non  aliter  tuam  esse  quam  si  earn 
ceperis."  Fleta  (b.  3,  p.  175)  and  Bracton  (b. 
2,  ch.  1,  p.  86)  are  in  unison  with  the  Roman 
law-giver.  It  is  manifest,  then,  from  the  rec- 
ord, that  there  was  no  title  in  Post,  and  the 
action,  therefore,  not  maintainable. 

Mr.  Golden,  contra.  I  admit,  with  Fleta, 
that  pursuit  alone  does  not  give  a  right  of 
property  in  animals  ferce  naturae,  and  I  admit 
also  that  occupancy  is  to  give  a  title  to  them. 
But,  then,  what  kind  of  occupancy  ?  And 
here  I  shall  contend  it  is  not  such  as  is  derived 
from  manucaption  alone.  In  Puffendorf's 
Law  of  Nature  and  of  Nations  (b.  4,  ch.  4,  sec. 

5,  n.  6,  by  Barbeyrac),  notice  is  taken  of  this 
principle  of    taking  possession.     It  is  there 
combatted,  nay,  disproved  ;    and  in  b.  4,  ch. 

6,  sec.  2,  n.  2.  Ibid.  sec.  7,  n.  2,  demonstrated 
that  manucaption  is  only  one  of  many  means 
to  declare  the  intention  of  exclusively  appro- 
priating that  which  was  before  in  a  state  of 
nature.     Any  continued  act  which  does  this,  is 
equivalent  to  occupancy.     Pursuit,  therefore, 
by  a  person  who  starts  a  wild  animal,  gives  an 
exclusive  right  whilst  it  is  followed.     It  is  all 
the  possession  the  nature  of  the  subject  ad- 
177*J  *mits  ;  it  declares  the  intention  of  ac- 
quiring dominion,  and  is  as  much  to  be  re- 
spected as  manucaption  itself.     The  contrary 
idea,  requiring  actual  taking,  proceeds,  as  Mr. 
Barbeyrac  observes,  in  Puffendorf  (b.  4,  ch.  6, 
sec.  10),  on  a  "false  notion  of  possession." 

Mr.  Sanford,  in  reply.  The  only  authority 
relied  on  is  that  of  an  annotator.  On  the  ques- 
tion now  before  the  court,  we  have  taken  our 


principles  from  the  civil  code,  and  nothing 
has  been  urged  to  impeach  those  quoted  from 
the  authors  referred  to. 

TOMPKINS,  J.,  delivered  the  opinion  of  the 
court: 

This  cause  comes  before  us  on  a  return  to  a 
certiorari  directed  to  one  of  the  justices  of 
Queens  County. 

The  question  submitted  by  the  counsel  in 
this  cause  for  our  determination  is,  whether 
|  Lodowick  Post,  by  the  pursuit  with  his  hounds 
j  in  the  manner  alleged  in  his  declaration,  ac- 
quired such  a  right  to,  or  property  in,  the  fox 
as  will  sustain  an  action  against  Pierson  for 
killing  and  taking  him  away  ? 

The  cause  was  argued  with  much  ability  by 
the  counsel  on  both  sides,  and  presents  for  our 
decision  a  novel  and  nice  question.  It  is 
admitted  that  a  fox  is  an  animal  ferce  natures, 
and  that  property  in  such  animals  is  acquired 
by  occupancy  only.  These  admissions  narrow 
the  discussion  to  the  simple  question  of  what 
acts  amount  to  occupancy,  applied  to  acquir- 
ing right  to  wild  animals. 

If  we  have  recourse  to  the  ancient  writers 
upon  general  principles  of  law,  the  judgment 
below  is  obviously  erroneous.  Justinian's 
Institutes  (lib.  2,  tit.  1,  sec.  13),  and  Fleta 
(lib.  3,  ch.  2,  p.  175),  adopt  the  principle,  that 
pursuit  alone  vests  no  property  or  right  in  the 
huntsman  ;  and  that  even  pursuit,  accom- 
panied with  wounding,  is  equally  ineffectual 
for  that  purpose,  unless  the  animal  be  actually 
taken.  The  same  principle  is  recognized  by 
Breton  (lib.  2,  ch.  1,  p.  8). 

Puffendorf  (lib.  4,  ch.  6,  sec.  2  and  10)  de- 
fines occupancy  of  beasts  ferce  natura,  to  be 
the  actual  corporeal  possession  of  them,  and 
Bynkershock  is  cited  as  coinciding  in  this 
definition.  It  is  indeed  with  hesitation  that 
Puffendorf  affirms  that  a  wild  beast  mortally 
wounded  or  greatly  maimed,  cannot  -be  fairly 
intercepted  by  ano'ther,  whilst  the  pursuit  of 


tain  sum,  and  the  plaintiff  in  the  action  has  replied, 
admitting  the  truth  of  the  second  plea,  praying 
judgment,  &c.,  a  plea  puis  darrein  continuance, 
setting  forth  a  judgment  confessed  by  the  adminis- 
tratrix in  a  suit  commenced  since  the  action  in 
which  the  plea  is  interposed  was  at  issue  and  noticed 
for  trial,  will  be  received  and  considered  good. 
Lawrence  v.  Bush,  3  Wend.,  305. 

Matter  of  defense  arising  after  issue  joined,  inter- 
mediate the  term  and  the  circuit  must  be  pleaded 
at  the  circuit.  A  plea  puts  darrein  under  such  cir- 
cumstances cannot  be  served  in  vacation.  Field  v. 
Goodman,  3  Wend.,  310. 

Where  a  plea  puts  darrein  continuance  is  filed  in 
term  time,  a  copy  of  it  must  be  served ;  but  where 
the  matter  of  the  plea  arises  in  vacation,  so  that  it 
can  only  be  offered  at  the  circuit  to  prevent  a  trial, 
no  copy  is  necessary.  Jackson,  ex  dem.  Barhydt,  v. 
Clow,  13  J.  R.,  157. 

A  plea  in  bar  as  of  a  discharge  under  the  Insol- 
vent Act,  pleaded  miis  darrein  continuance,  need 
not  be  verified  by  affidavits,  unless  tendered  at  the 
court  on  sitting ;  nor  then,  if  probable  cause  of  ita 
truth  be  shown  to  the  Judge,  who  may  receive  it 
without  oath  or  not,  in  nis  discretion.  Bancker  v. 
Ash,  9  J.  R.,  250. 

When  such  plea  is  pleaded  in  bank  without  affi- 
davit, it  cannot  be  treated  as  a  nullity,  but  must 
take  an  issue  to  it,  or  move  to  have  ft  set  aside. 
Id. 

Where  two  actions  are  brought  for  the  same 
cause,  satisfaction  of  the  judgment  on  one  suit  (if 
not  the  recovery  alone)  may  be  pleaded  puis  dar- 
rein continuance  to  the  other  suit.  Browne  v.  Joy, 
9  J.  R.,  221. 

Matter  arising  after  issue  joined,  and  which  may 
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be  pleaded  by  way  of  plea,  puis  darrein  continuance, 
must  be  so  pleaded  without  delay.  Jackson,  ex  dem. 
Colden,  v.  Rich,  7  J.  R.,  194. 

It  cannot  be  given  in  evidence  without  being 
pleaded.  Id. 

The  judge  at  Nisi  Prim  is  bound  to  receive  a  plea 
pufo  darrein  continuance,  when  properly  pleaded. 
Broome  v.  Beardsley,  3  Cai.,  172. 

It  may  be  pleaded  after  the  jury  are  called.    Id. 

Where  a  declaration  on  a  oromissory  note  alleged 
that  the  defendant  did  not  pay  the  sum  in  the  note 
mentioned,&c.,and  the  defendant  pleaded  puis  darre- 
in continuance  that  he  paid  to  the  plaintiff  the  several 
sums  of  money  mentioned  in  the  plaintiff's  declara- 
tion ;  on  demurrer  the  plea  was  held  good,  being  as 
broad  as  the  declaration,  and  the  meaning  of  it  be- 
ing that  the  defendant  had  paid  the  amount  of  the 
notes,  and  if  they  were  notes  carrying  interest,  that 
ne  had  paid  the  interest  also,  and  that  there  was  no 
necessity  of  stating  that  the  plaintiff  accepted  the 
money  in  satisfaction-  Chew  v.  Woolley,  7  J.  R., 
399. 

If  the  defendant  has  an  imparlance,  during  which 
he  pays  the  plaintiff's  demand,  after  the  impar- 
lance, he  may  plead  a  regular  plea  of  payment,  and 
is  not  put  to  plead  it  puis  darrein  continuance.  Til- 
lotson  v.  Preston,  3  J.  R.,  229. 

In  an  action  for  a  libel,  the  defendant  pleaded 
puis  darrein  continuance,  that  he  was  a  partner 
with  C.  in  the  printing  and  publishing  of  the  news- 
paper which  contained  the  libel,  and  that  the  plaint- 
iff brought  a  separate  action  against  C.  for  the 
same  identical  publication,  and  recovered  judg- 
ment which  had  been  satisfied,  held  to  be  a  good 
plea.  Thomas  v.  Rumsey,  fl  J.  R.,  26 ;  4  N.  Y.  Dig., 
p.  918,  et  seq. 
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178*]  *the  person  inflicting  the  wound  con- 
tinues. The  foregoing  authorities  are  decisive 
to  show  that  mere  pursuit  gave  Post  no  legal 
right  to  the  fox,  but  that  he  became  the  prop- 
erty of  Pierson,  who  intercepted  and  killed 
him. 

It,  therefore,  only  remains  to  inquire  whether 
there  are  any  contrary  principles  or  authori- 
ties, to  be  found  in  other  books,  which  ought 
to  induce  a  different  decision.  Most  of  the 
•cases  which  have  occurred  in  England,  relat- 
ing to  property  in  wild  animals,  have  either 
T)een  discussed  and  decided  upon  the  princi- 
ples of  their  positive  statute  regulations,  or 
liave  arisen  between  the  huntsman  and  the 
owner  of  the  land  upon  which  beasts  ferm  nat- 
urae have  been  apprehended  ;  the  former  claim- 
ing them  by  title  of  occupancy,  and  the  latter 
•ratione  soli.  Little  satisfactory  aid  can,  there- 
fore, be  derived  from  the  English  reporters. 

Barbeyrac,  in  his  notes  on  Puffendorf,  does 
not  accede  to  the  definition  of  occupancy  by 
the  latter,  but,  on  the  contrary,  affirms  that 
actual  bodily  seizure  is  not,  in  all  cases,  neces- 
sary to  constitute  possession  of  wild  animals. 
He  does  not,  however,  describe  the  acts  which, 
^according  to  his  ideas,  will  amount  to  an 
appropriation  of  such  animals  to  private  use, 
so  as  to  exclude  the  claims  of  all  other  per- 
sons, by  title  of  occupancy,  to  the  same  ani- 
mals ;  and  he  is  far  from  averring  that  pursuit 
alone  is  sufficient  for  that  purpose.  To  a  cer- 
tain extent,  and  as  far  as  Barbeyrac  appears  to 
me  to  go,  his  objections  to  Puffendorf's  defini 
tion  of  occupancy  are  reasonable  and  correct. 
That  is  to  say,  that  actual  bodily  seizure  is  not 
indispensable  to  acquire  right  to,  or  possession 
of,  wild  beasts  ;  but  that,  on  the  contrary,  the 
mortal  wounding  of  such  beasts,  by  one  not 
.abandoning  his  pursuit,  may,  with  the  utmost 
propriety,  be  deemed  possession  of  him  ;  since 
thereby  the  pursuer  manifests  an  unequivocal 
intention  of  appropriating  the  animal  to  his 
individual  use,  has  deprived  him  of  his  nat- 
ural liberty,  and  brought  him  within  his  cer- 
tain control.  So,  also,  encompassing  and 
securing  such  animals  with  nets  and  toils,  or 
otherwise  intercepting  them  in  such  a  manner 
as  to  deprive  them  of  their  natural  liberty,  and 
render  escape  impossible,  may  justly  be 
deemed  to  give  possession  of  them  to  those 
persons  who,  by  their  industry  and  labor, 
have  used  such  means  of  apprehending  them. 
Barbeyrac  seems  to  have  adopted  and  had  in 
179*]  view  in  his  notes,  *the  more  accurate 
opinion  of  Grotius,  with  respect  to  occupancy. 
That  celebrated  author  (lib.  2,  ch.  8,  sec.  3,  p. 
309),  speaking  of  occupancy,  proceeds  thus  : 
"  Requiritur  autem  corporalis  qucedam  possessio 
ad  dominium  adipiscendum  ;  atque  ideo,  vulner- 
asse  non  suffitit."  But  in  the  following  section 
he  explains  and  qualifies  this  definition  of  oc- 
cupancy :  ' '  Sed  possessio  ilia  potest  non  solis 
manibus,  sed  instrumentis,  ut  decipulu,  ratibus, 
laqneis  dum  duo  adsint ;  primum  ut  ipsa  instru- 
menta  sint  in  nostra  potentate,  deinde  utfera,  ita 
indusa  »it,  ut  exire  inde  nequeat."  This  quali- 
fication embraces  the  full  extent  of  Barbeyrac's 
objection  to  Puffendorf's  definition,  and  allows 
as  great  a  latitude  to  acquiring  property  by 
occupancy,  as  can  reasonably  be  inferred  from 
the  words  or  ideas  expressed  by  Barbeyrac  in 
his  notes.  The  case  now  under  consideration 
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is  one  of  mere  pursuit,  and  presents  no  cir- 
cumstances or  acts  which  can  bring  it  within 
the  definition  of  occupancy  by  Puffendorf,  or 
Grotius,  or  the  ideas  of  Barbeyrac  upon  that 
subject. 

The  case  cited  from  11  Mod.,  74,  130,  I 
think  clearly  distinguishable  from  the  present ; 
inasmuch  as  there  the  action  was  for  malicious- 
ly hindering  and  disturbing  the  plaintiff  in  the 
exercise  and  enjoyment  of  a  private  franchise ; 
and  in  the  report  of  the  same  case  (3  Salk. ,  9), 
Holt,  Ch.  J.,  states,  that  the  ducks  were  in  the 
plaintiff's  decoy  pond,  and  so  in  his  possession, 
from  which  it  is  obvious  the  court  laid  much 
stress  in  their  opinion  upon  the  plaintiff's  pos- 
session of  the  ducks,  ratione  soli. 

We  are  the  more  readily  inclined  to  confine 
possession  or  occupancy  of  beasts  ferae  naturae, 
within  the  limits  prescribed  by  the  learned 
authors  above  cited,  for  the  sake  of  certainty, 
and  preserving  peace  and  order  in  society.  If 
the  first  seeing,  starting  or  pursuing  such  ani- 
mals, without  having  so  wounded,  circum- 
vented or  ensnared  them,  so  as  to  deprive  them 
of  their  natural  liberty,  and  subject  them  to 
the  control  of  their  pursuer,  should  afford  the 
basis  of  actions  against  others  for  intercepting 
and  killing  them,  it  would  prove  a  fertile 
source  of  quarrels  and  litigation. 

However  uncourteous  or  unkind  the  con- 
duct of  Pierson  towards  Post,  in  this  instance, 
may  have  been,  yet  this  act  was  productive  of 
no  injury  or  damage  for  which  a  legal  remedy 
*can  be  applied.  We  are  of  opinion  [*18O 
the  judgment  below  was  erroneous,  and  ought 
to  be  reversed. 

LIVINGSTON,  J.  My  opinion  differs  from 
that  of  the  court.  Of  six  exceptions,  taken  to 
the  proceedings  below,  all  are  abandoned  ex- 
cept the  third,  which  reduces  the  controversy 
to  a  single  question. 

Whether  a  person  who,  with  his  own 
hounds,  starts  and  hunts  a  fox  on  waste  and 
uninhabited  ground,  and  is  on  the  point  of 
seizing  his  prey,  acquires  such  an  interest  in 
the  animal  as  to  have  a  right  of  action  against 
another,  who  in  view  of  the  huntsman  and  his 
dogs  in  full  pursuit,  and  with  knowledge 
of  the  chase,  shall  kill  and  carry  him  away. 

This  is  a  knotty  point,  and  should  have  been 
submitted  to  the  arbitration  of  sportsmen, 
without  poring  over  Justinian,  Fleta,  Bracton. 
Puffendorf,  Locke,  Barbeyrac,  or  Blackstone, 
all  of  whom  have  been  cited  :  they  would 
have  had  no  difficulty  in  coming  to  a  prompt 
and  correct  conclusion.  In  a  court  thus  con- 
stituted, the  skin  and  carcass  of  poor  Reynard 
would  have  been  properly  disposed  of,  and  a 
precedent  set,  interfering  with  no  usage  or 
custom  which  the  experience  of  ages  has  sanc- 
tioned, and  which  must  be  so  well  known  to 
every  votary  of  Diana.  But  the  parties  have 
referred  the  question  to  our  judgment,  and  we 
must  dispose  of  it  as  well  as  we  can,  from  the 
partial  lights  we  possess,  leaving  to  a  higher 
tribunal  the  correction  of  any  mistake  which 
we  may  be  so  unfortunate  as  to  make.  By  the 
pleadings  it  is  admitted  that  a  fox  is  a  "  wild 
and  noxious  beast."  Both  parties  have  re- 
garded him,  as  the  law  of  nations  does  a 
pirate,  "  hostem  humani generis,"  and  although 
"  de  mortuis  nil  nisi  bonum"  be  a  maxim  of 
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our  profession,  the  memory  of  the  deceased 
has  not  been  spared.  His  depredations  on  far- 
mers and  on  barnyards,  have  not  been  forgot- 
ten ;  and  to  put  him  to  death  wherever  f  ound> 
is  allowed  to  be  meritorious,  and  of  public 
benefit.  Hence  it  follows,  that  our  decision 
should  have  in  view  the  greatest  possible  en- 
couragement to  the  destruction  of  an  animal, 
so  cunning  and  ruthless  in  his  career.  But  who 
would  keep  a  pack  of  hounds ;  or  what  gen- 
tleman, at  the  sound  of  the  horn,  and  at  peep 
of  dav,  would  mount  his  steed,  and  for 
181*]  *hours  together,  "subjove  frigido,"  or 
a  vertical  sun,  pursue  the  windings  of  this 
wily  quadruped,  if,  just  as  night  came  on,  and 
his  stratagems  and  strength  were  nearly  ex- 
hausted, a  saucy  intruder,  who  had  not  shared 
in  the  honors  or  labors  of  the  chase,  were  per- 
mitted to  come  in  at  the  death,  and  bear  away 
in  triumph  the  object  of  pursuit  ?  Whatever 
Justinian  may  have  thought  of  the  matter,  it 
must  be  recollected  that  his  code  was  compiled 
many  hundred  years  ago,  and  it  would  be  very 
hard  indeed,  at  the  distance  of  so  many  cen- 
turies, not  to  have  a  right  to  establish  a  rule 
for  ourselves.  In  his  day,  we  read  of  no  order 
of  men  who  made  it  a  business,  in  the  lan- 
guage of  the  declaration  in  this  cause,  "  with 
hounds  and  dogs  to  find,  start,  pursue,  hunt, 
and  chase,"  these  animals,  and  that,  too, 
without  any  other  motive  than  the  preservation 
of  Roman  poultry  ;  if  this  diversion  had  been 
then  in  fashion,  the  lawyers  who  composed  his 
institutes,  would  have  taken  care  not  to  pass  it 
by,  without  suitable  encouragement.  If  any- 
thing, therefore,  in  the  digests  or  pandects 
shall  appear  to  militate  against  the  defendant 
in  error,  who,  on  this  occasion,  was  the  fox 
hunter,  we  have  only  to  say  tempora  mutantur  ; 
and  if  men  themselves  change  with  the  times, 
why  should  not  laws  also  undergo  an  altera- 
tion ? 

It  may  be  expected,  however,  by  the  learned 
counsel,  that  more  particular  notice  be  taken 
of  their  authorities.  I  have  examined  them 
all,  and  feel  great  difficulty  in  determining, 
whether  to  acquire  dominion  over  a  thing, 
before  in  common,  it  be  sufficient  that  we 
barely  see  it,  or  know  where  it  is,  or  wish  for 
it,  or  make  a  declaration  of  our  will  respecting 
it ;  or  whether,  in  the  case  of  wild  beasts, 
setting  a  trap,  or  lying  in  wait,  or  starting,  or 
pursuing,  be  enough  ;  or  if  an  actual  wound- 
ing, or  killing,  or  bodily  tact  and  occupation 
be  necessary.  Writers  on  general  law,  who 
have  favored  us  with  their  speculations  on 
these  points,  differ  on  them  all ;  but,  great  as 
is  the  diversity  of  sentiment  among  them, 
some  conclusion  must  be  adopted  on  the  ques- 
tion immediately  before  us.  After  mature  de- 
liberation, I  embrace  that  of  Barbeyrac  as  the 
most  ration  il  and  least  liable  to  objection.  If 
at  liberty,  we  might  imitate  the  courtesy  of  a 
certain  emperor,  who,  to  avoid  giving 
182*1  *offense  to  the  advocates  of  any  of 
these  different  doctrines,  adopted  a  middle 
course,  and  by  ingenious  distinctions,  rendered 
it  difficult  to  say  (as  often  happens  after  a 
fierce  and  angry  contest)  to  whom  the  palm  of 
victory  belonged.  He  ordained,  that  if  a  beast 
be  followed  with  large  dogs  and  hounds,  he 
shall  belong  to  the  hunter,  not  to  the  chance 
occupant ;  and  in  like  manner,  if  he  be  killed 
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or  wounded  with  a  lance  or  sword ;  but  if 
chased  with  beagles  only,  then  he  passed  to  the 
captor,  not  to  the  first  pursuer.  If  slain  with 
a  dart,  a  sling,  or  a  bow,  he  fell  to  the  hunter," 
if  still  in  chase,  and  not  to  him  who  might 
afterwards  find  and  seize  him. 

Now,  as  we  are  without  any  municipal  reg- 
ulations of  our  own,  and  the  pursuit  here,  for 
aught  that  appears  on  the  case,  being  with 
dogs  and  hounds  of  imperial  stature,  we  are  at 
liberty  to  adopt  one  of  the  provisions  just 
cited,  which  comports  also  with  the  learned 
conclusion  of  Barbeyrac,  that  property  in  ani- 
mals fer(K  nature  may  be  acquired  without 
bodily  touch  or  manucaption,  provided  the 
pursuer  be  within  reach,  or  have  a  reasonable 
prospect  (which  certainly  existed  here)  of 
taking  what  he  has  thus  discovered  an  inten- 
tion of  converting  to  his  own  use. 

When  we  reflect  also  that  the  interest  of  our 
husbandmen,  the  most  useful  of  men  in  any 
community,  will  be  advanced  by  the  destruc- 
tion of  a  beast  so  pernicious  and  incorrigible, 
we  cannot  greatly  err  in  saying  that  a  pursuit 
like  the  present,  through  waste  and  unoccupied 
lands,  and  which  must  inevitably  and  speedily 
have  terminated  in  corporeal  possession,  or 
bodily  seisin,  confers  such  a  right  to  the  object 
of  it,  as  to  make  any  one  a  wrong-doer  who- 
shall  interfere  and  shoulder  the  spoil.  The 
justice's  judgment  ought,  therefore,  in  my 
opinion,  to  be  affirmed. 

Judgment  of  reversal. ' 
Cited  in— 20  Johns.,  75. 


HOLLINGSWORTH  v.  NAPIER. 

Stoppage   in   Transitu — Bill  of  Parcels — Pur- 
chase by  Third  Person — Right  to,  Lost. 

If  a  vendor  deliver  to  his  vendee  a  bill  of  parcels 
for  goods  lying  in  a  public  store,  together  with  an 
order  on  the  storekeeper  for  their  delivery,  the  ven- 

1. — Wild  bees  in  a  bee-tree  belong  to  the  owner  of 
the  soil  where  the  tree  stands.  Ferguson  v.  Miller,  1 
Cow.,  243. 

Though  another  discover  the  bees,  and  obtain  li- 
cense from  the  owner  to  take  them,  and  mark  the 
tree  with  the  initials  of  his  own  name,  this  does  not 
confer  the  ownership  upon  him.  until  he  has  taken 
actual  possession  of  the  bees.  Id. 

If  he  omit  to  take  such  possession,  the  owner  of 
the  soil  may  give  the  same  license  to  another,  who 
may  take  the  bees  without  being  liable  to  the  first 
finder.  Id. 

The  two  parties,  both  having  license,  the  one  who 
takes  possession  first,  acquires  the  title.  Id. 

Bees  are  animals  ferce  natures,  but  when  hived  and 
reclaimed,  a  qualified  property  may  be  acquired  in 
them.  Gillett  v.  Mason,  7  J.  R.,  16. 

If  a  person  find  a  tree,  containing  a  hive  of  bees, 
on  the  land  of  another,  and  mark  the  tree,  he  does 
not  thereby  reclaim  the  bees,  and  vest  a  right  of 
property  in  himself ;  and  cannot  maintain  an  action 
for  carrying  away  the  bees  and  honey.  Id. 

Though  property  in  animal  ferce  naturce  may  be 
acquired  by  occupancy,  or  by  wounding  it,  so  as  to 
bring  it  within  the  power  or  control  of  the  pursuer ; 
yet,  if  after  wounding  the  animal  and  continuing 
the  pursuit  of  it  until  evening,  the  hunter  abandons 
the  pursuit,  though  his  dogs  continue  chase,  he  ac- 
quires no  property  in  the  animal.  Buster  v.  New- 
kirk,  20  J.  R.,  75 ;  N.  Y.  Dig.,  Vol.  I.,  p.  100,  et  seq. 


NOTE. — Stoppage  in  transitu  —  Sale  by  vendee  to 
third  party— Tranxfer  of  bill  of  lading  or  other  docu- 
ment of  title  to  such  third  party. 

The  transfer,  by  the  buyer,  of  the  bill  of  lading,  be- 
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dor's  right  of  stopping  in  transttu  is  gone  against  a 
third  person,  purchasing  bona  jvle  for  a  valuable 
consideration,  and  though  there  be  some  suspicious 
circumstances  attending  the  transaction,  yet.'if  they 
.  have  been  fairly  submitted  to  a  jury,  the  court  will 
not  intend  there  was  any  fraud,  so  as  to  warrant  a 
new  trial. 

Citations— 2  Esp.  Rep.,  598. 

rp  ROVER  to  recover  the  value  of  ten  bales 
-L  of  cotton,  bought  under  the  following 
circumstances : 

The  defendant  had  sold  the  property  in 
question,  which  was  then  lying  in  the  public 
store  at  the  quarantine  ground,  to  one  Kin- 
worthy,  for  cash,  payable  on  delivery,  in  con- 
sequence of  which  a  bill  of  parcels  had  been 
183*]  made  out,  marked  *in  the  margin 
"cash,"  but  containing  no  receipt  for  the 
money.  This,  together  with  an  order  on  the 
storekeeper  for  the  cotton,  had,  either  by  the 
defendant  or  his  clerk,  been  given  over  to  Kin- 
worthy.  He,  without  either  paying  for  the 
articles,  or  having  taken  possession  of  them, 
met  the  plaintiff  at  a  public  house,  and,  pro- 
ducing the  bill  of  parcels  and  order,  offered 
them  lor  sale  at  the  same  price  for  which  they 
had  been  bought,  alleging,  as  a  reason,  that  he 
was  pushed  for  money.  The  plaintiff,  on  this, 
agreed  to  become  the  purchaser,  received  the 
bill  of  parcels  and  order,  and  paid  for  the 
goods,  by  giving  a  part  of  the  consideration 
money  in'cash,  and  the  residue  in  a  check  bor- 
rowed from  a  Mr.  Peter  Hyde.  Having 
finished  this  transaction,  Hollingsworth  went 
to  the  quarantine  ground  the  very  next  day, 
but  at  so  late  an  hour  that,  from  the  usual 
course  of  business,  it  was  impossible  to  have 
shipped  the  goods  that  night,  and  producing 
the  order,  demanded  the  cotton,  on  the  turning 
out  of  which  to  him  he  paid  the  amount  of 
storage,  had  the  bales  marked  with  his  initials, 
and  then  returned  into  the  public  store.  The 
morning  after  this  had  taken  place,  the  de- 
fendant went  to  the  quarantine  ground,  took 
the  cotton  from  the  storekeeper,  and  sold  it. 

At  the  trial  of  the  cause,  the  jury,  under  the 
direction  of  the  judge,  that  the  order  to  the 
storekeeper  was  a  delivery,  found  for  the 
plaintiff. 

The  application  now  was,  to  set  aside  this 


verdict,  as  contrary  to  law,  and  on  account  of 
having  newly  discovered  that  no  person  of  the 
name  of  Peter  Hyde  had  ever  kept  any  account 
with  either  of  the  bankers  in  New  ^ork,  and 
that  the  defendant  hoped,  from  information 
related  to  him,  to  prove  that  the  cotton  had 
been  obtained  from  him,  in  consequence  of  a 
preconcerted  plan  between  Hollingsworth 
and  Kinworthy,  to  the  former  of  whom  the 
latter  had  been  long  indebted,  to  satisfy  the 
demand  on  which  account  the  goods  in  ques- 
tion had  been  fraudulently  transferred,  with- 
out any  consideration  however  passed  at  the 
pretended  time  of  sale. 

Mr.  Caines,  for  the  defendant,  argued  that 
the  circumstances  of  the  case  warranted  a  pre- 
sumption of  fraud.  That  Kinworthy  having 
acquired  no  legal  property  in  the  goods, 
*either  by  payment,  or  taking  posses-  [*  1 84 
sion,  could  transfer  none  to  Hollingsworth, 
who  claimed  only  by  virtue  of  the  order  from 
Napier  to  the  storekeeper,  which  not  being 
negotiable,  must  have  been  taken  subject  to 
all  the  equities  that  might  have  been  urged 
against  it  in  the  hands  of  the  original  holder. 
That  against  him  the  privilege  of  stopping  in 
transitu  existed  in  full  force,  being  founded 
on  legal  rights ;  for,  as  payment  was  a  con- 
dition precedent  in  all  sales,  stopping  in  tran- 
situ was  a  legal  right  depending  on  the  laws  of 
property.  (Gowper  v.  Andrews,  Hob.,  41 ; 
BurgJiall  v.  Howard,  \  H.  Black,  365,  n; 
Openheinv.  RusseU,  3  Bos.  &  Pull.,  49.)  It 
therefore  will  support  trover.  (BoUingk  v. 
Inglis,  3  East,  381.)  That,  consequently,  the 
only  right  the  plaintiff  could  acquire  by  the 
purchase  was  an  equitable  one,  in  virtue  of  his 
consideration  money  paid ;  but  that,  as  equit- 
able claims  could  never  overreach  legal  titles, 
the  right  of  the  defendant  was  as  good  against 
Hollingsworth  as  against  Kiuworthy.  As  to 
the  marking  with  initials,  turning  out  of  the 
store,  &c.,  that,  he  said,  was  immaterial ;  the 
same  things  had  been  done  in  Hodgson  v.  Lay 
(7  D.  &  E.,  460).'  The  true  question  was,  had 
the  articles  reached  their  destination  ;  for  till 
then  every  delivery1  was  constructive,  and 

1.— What  shall,  in  law,  amount  to  a  delivery,  has 
been  an  ample  source  of  forensic  discussion.     Per- 


f  ore  notice  of  stoppage,  to  a  bona  fide  purchaser,  de- 
feats the  right  of  stoppage  in  transitu.  Lickbarrow 
v.  Mason,  2  T.  R.,  63;  I  Smith's  Lead.  Cas.,  763,  ed. 
1879;  Becker  v.Hallgarten,  86  N.Y.,  167;  Halliduy 
v.  Hamilton,  11  Wall.,  560 ;  Chandler  v.  Fulton,  10 
Tex.,  2;  Conard  v.  Atlantic  Ins.  Co.,  1  Pet.,  386; 
First  Nat'l  Bank  of  Memphis  v.  Pettit.  9  Heisk.,  447 ; 
Lee  v.  Kimball,  45  Me.,  172;  Loeb  v.  Peters,  63  Ala., 
243 ;  Rawls  v.  Deshler,  3  Keyes,  572. 

The  bttt  muxt  have  come  to  the  possession  of  the 
consignee  before  he  can,  in  general,  transfer  it. 
Muller  v.  Pondir,  55  N.  Y.,  325;  Pattison  v.  Culton, 
33  Ind.,  240;  Stanton  v.  Eager,  16  Pick.,  476;  Walter 
v.  Ross,  2  Wash.  C.  C.,  283. 

Mere  indorsement,  unaccompanied  by  transfer, 
has  no  effect  on  the  vendor's  right.  Ex-parte  Gold- 
ing,  Davis  &  Co.,  13  Ch.  D.,  628. 

Except  where  bills  of  lading  are  made  negotiable  by 
statute,  the  holder  can  transfer  no  better  title  than 
he  himself  has.  Dows  v.  Perrin,  16  N.  Y.,  325;  Stol- 
lenwerck  v.  Thacher,  115  Mass.,  224. 

See,  also,  Tiedeman  v.  Knox,  53  Md.,  612 ;  Henry 
v.  Philadelphia,  &c.,  Co.,  81  Penn.  St.,  76. 

As  to  transfer  of  hill  of  lading  by  the  buyer  after 
notice  of  stoppage  to  the  carrier,  it  was  held  in  New- 
hall  v.  C.  P.  R.  R.  Co.,  51  Cal.,  345,  that  the  title  of 
the  transferee  was  good  against  the  seller.  It  is 
thought,  however,  that  this  is  good  law  only  where 
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bills  of  lading  have  been  made  negotiable.  See  Ben- 
jamin on  Sales,  4th  Am.  ed.,  p.  1104.  n.  28. 

To  constitute  a  bona  flde  purchaser  it  is  not  neces- 
sary that  the  purchaser  should  be  ignorant  that  the 
original  vendor  is  still  unpaid.  Cuining  v.  Brown, 
9  East,  506. 

See,  also,  Salomons  v.  Nissen,  2  T.  R.,  681 ;  Wright 
v.  Campbell,  4  Burr.,  2046. 

Knoivtedge  on  the  part  of  the  purchaser  of  such 
facts  as  would  render  the  bill  not  fairly  assignable 
— as  of  the  insolvency  of  his  vendor— will  make  the 
transfer  not  bona  Me.  Rosenthan  v.  Dessau,  11 
Hun,  49;  Seymour  v.  Newton,  105  Mass.,  275;  Kitch- 
en v.  Spear,  30  Vt.,  545 ;  Atkins  v.  Colby,  20  N.  H., 
154 ;  Harris  v.  Pratt,  17  N.  Y.,  249 ;  Loeb  v.  Peters,  63 
Ala.,  243;  Haggerty  v.  Palmer,  6  Johns.  Ch.,  437: 
Vertue  v.  Jewell,  4  Camp.,  31. 

On  the  question  of  consideration,  see  Becker  v. 
Hnlljrarten,  86  N.  Y.,  167 ;  Dows  v.  Green,  24  N.  Y., 
638 ;  Holbrook  v.  Vose,  6  Bosw.,  76 ;  Loeb  v.  Peters, 
63  Ala.,  243;  Lee  v.  Kimball,  45  Me.,  172. 

See,  generally,  Babcock  v.  Bonnell,  80  N.  Y.,  244 ; 
Sawyer  v.  Joslin,  20  Vt.,  172;  Pratt  v.  Parkman,  24 
Pick.,  42 ;  Naylor  v.  Dennie,  8  Pick.,  199 ;  Leask  v. 
Scott,  2  Q.  B.  D.,  370;  Kemp  v.  Falk,  7  App.  Cas., 
573 ;  Short  v.  Simpson,  L.  R.,  1  C.  P.,  248 ;  Stanton  v. 
Eager,  16  Pick.,  467;  Fraschieris  v.  Henriques,  6 
Abb.  Pr.,  N.  S.,  251 ;  Winslow  v.  Norton,  29  Me.,  421 ; 
Dows  v.  Perrin,  16  N.  Y.,  325. 
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never  affected  a  legal  right.  If  otherwise,  the 
doctrine  of  stopping  in  transitu  was  at  an  end, 
as  every  delivery  within  the  statute  of  frauds 
would  take  it  away,  and  such  a  position  was 
in  the  face  of  every  determination  on  the  point, 
in  all  of  which  a  constructive  delivery  had  uni- 
formly taken  place.  The  affidavit  also  showed 
fresh  grounds. 

Me&sr».  Wood*  and  Hoffman,  contra.     Fraud 
is  a  matter  of  fact ;  there  are,  to  be  sure,  cer- 


tain circumstances  from  whence  it  ma    be  in- 
ferred, but  there  are  none  such  in  the 


case,  and  they  must  be  very  strong  to  take  it 
frojn  the  jury  to  the  court.  Besides,  due 
diligence  is  not  shown,  and  the  facts  detailed 
rest  more  on  the  defendant  himself  than  other 
persons.  As  to  the  right  of  stopping  in  tran- 
situ, the  order  on  the  storekeeper  was  tanta- 
mount to  an  actual  delivery.  (1  Lex.  Mer. 
Amer.,  376,  377,  and  the  cases  there  cited.)  If 


haps  the  question  will  be  most  easily  understood,  by 
considering:  it,  first,  as  between  vendor  and  vendee; 
second,  as  between  the  vendor  and  the  assignee  of 
his  vendee. 

As  between  vendor  and  vendee ;  first,  under  the 
statute  of  fraud  to  charge  on  the  contract  of  sale, 
and  put  at  the  risk  of  the  vendee,  and  when  not ; 
next,  when  sufficient  to  destroy  the  right  of  stop- 
ping- in  transitu,  and  when  not. 

To  charg-e  on  the  contract  of  sale,  and  put  at  the 
risk  of  the  vendee,  a  constructive  delivery  alone  is 
enough.  An  actual  delivery  neither  in  law,  nor  in 
fact,  is  required.  If  it  be  such  as  to  pass  the  entire 
right  of  property,  it  %vill  suffice ;  therefore,  to  such 
purpose  a  constructive  delivery  and  acceptance  is 
adequate  (Rondeau  v.  Wyatt,  3  Bro.  Ch.  Rep.,  154); 
though  it  be  only  of  a  sample,  if  the  sample  con- 
stitute a  portion  of  the  bulk  of  the  article  sold. 
Hinde  v.  Waterhouse,  7  East,  558.  So  a  mere  sym- 
bolical delivery,  as  that  of  the  key  of  a  warehouse 
where  the  goods  are  deposited  (Ryall  v.  Rolle,  1 
Atk.,  171 ;  Chaplin  v.  Rogers,  1  East,  195,  per  Lord 
Kenyon),  especially  when  accompanied  with  the 
warehouseman's  receipt  for  them,  and  an  acknowl- 
edgment that  they  are  held  on  account  of  the 
vendee.  Wilkes  &  Fontaine  v.  Ferris,  5  Johns.  Rep., 
335.  Of  the  same  effect  is  the  exercise  of  any  act  of 
ownership  over  the  subject  matter  of  sale,  either 
immediately  by  the-  vendee,  or  mediately  through 
his  agents  or  the  vendor ;  as  by  forwarding  accord- 
ing to  the  vendee's  order,  either  by  a  general  car- 
rier, or  one  specially  nominated  by  him  (Godfrey  v. 
Furzo,  3 P.  wins,,  185;  Snee  v.  Prescott,  1  Atk.,  248 ; 
Vayle  v.  Bayle,  Cowp.,  294 ;  Dawes  v.  Peck,  8  D.  & 
E.,  330 ;  Potter  v.  Lansing,  1  Johns.  Rep.,  215 ;  Brown 
v.  Hodgson,  2  Camp.,  36);  packing  acordinsr  to  his 
directions  (Lickbarrow  v.  Mason,  per  Lord  Lough- 
borough,  1  H.  Black.,  363.  364),  putting  his  initials 
or  marks  on  them  (Id..  lo.),  or  permitting  him  to 
affix  them  himself  (Knight  v.  Hopper,  Skin.,  647 ; 
Hodgson  v.  Le  Brett,  1  Camp.,  333);  or  to  cutoff  the 
spills  or  pegs  of  casks  (Anderson  v.  Scott,  1  Camp., 
235);  a  fortiori  if  he  proceed  to  make  the  sale,  though 
but  a  part  (Chaplin  v.  Rogers,  1  East,  192);  for  such 
conduct  is  tantamount  to,  and  operates  as  delivery 
and  acceptance  (Knight  v.  Hopper,  uM  sup.),  of 
which  it  supersedes  the  necessity  of  evidence. 
Chaplin  v.  Rogers.  But,  as  in  the  antecedent  cases, 
the  delivery  and  acceptance  are  merely  construc- 
tive, arising  by  implication,  and  expressurn  facit 
cc-sxarc  taciturn,  if  at  the  time  of  the  above  enu- 
merated acts,  either  the  vendor  declares  that  he 
does  not  assent  to  the  sale  till  the  price  of  the  goods 
be  paid  and  they  continue  in  his  possession  (Goodall 
v.  Skelton,  2  H.  Black.,  316),  or  the  vendee  refuse  to 
accept,  because  the  goods  delivered  do  not  corres- 
pond with  his  order  (Kent  v.  Huskinson,  3  Bos.  & 
Pull.,  233),  neither  the  presumption  of  delivery  nor 
of  acceptance  can  be  made ;  nor  will  the  marking 
of  goods  by  a  vendee  who  has  bought  in  bales 
extend  to  the  other  article  bought  at  the  same 
time  but  not  marked  (Hodgson  v.  Le  Brett,  1  Camp  , 
233);  nor  the  delivery  of  a  sample,  where  it  is  not  a 
part  of  the  bulk  of  the  commodity  sold  (Cooper  v. 
Elston,  7  D.  &  E.,  14),  work  a  delivery  under  the 
statute. 

It  may  not,  perhaps,  be  incorrect  to  say,  that 
every  delivery  to  charge  on  a  contract  of  sale  under 
the  statute  of  frauds,  is  a  delivery  to  put  the  article 
purchased  at  the  risk  of  the  vendee.  Therefore,  if 
it  be  delivered  according  to  order,  either  to  a 
master  of  a  vessel,  or  a  carrier  (Brown  v.  Hodgson, 
and  Potter  v.  Lansing,  ubi  sup.),  though  the  car- 
riage is  to  be  paid  by  the  vendor,  the  article  is  at 
the  risk  of  the  vendee.  King  v.  Meredith,  2  Camp., 
639.  So  when  paid  for,  and  left  in  possession  of  the 
seller.  Lansing  &  Lansing  v.  Turner  &  Stafford,  2 
Johns.  Rep.,  16.  The  law  is  the  same,  if  the  contract 
of  sale  be  complete,  though  the  goods  continue  in 
the  warehouse  where  stored  at  the  time  of  sale, 
under  an  agreement  to  be  free  of  storage  a  certain 
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number  of  days,  during  which  they  are  burnt,  and 
before  expiration  of  the  credit  on  which  sold 
(Phillimore  v.  Barry,  1  Camp.,  513),  the  exemption 
from  storage  being  only  part  of  the  consideration 
for  the  purchase.  So  where  the  vendor  has  not 
any  further  act  to  do,  whether  to  ascertain  the 
quantity,  quality,  or  price  of  the  article  sold,  the 
vendee  must  bear  every  loss  by  destruction  or  de- 
terioration of  the  commodity,  though  it  happen  on 
the  spot  where  sold,  and  from  whence  he  could  not 
remove  it  till  payment  of  the  duties  by  the  vendor, 
provided,  in  consequence  of  the  office  hours  at  the 
custom-house,  an  opportunity  of  discharging  them 
has  not  offered.  Hinde  v.  Waterhouse,  7  East,  558. 
But  where,  under  a  contract  of  sale,  anything  re- 
mains to  be  done  by  the  seller  of  goods,  in  order  to 
render  them  capable  of  delivery  according  to  its 
terms,  a  loss  posterior  to  the  agreement  for  the 
purchase,  and  prior  to  the  doing  such  act,  will  be  at 
the  door  of  the  vendor.  If,  therefore,  weighing  be 
necessary  to  ascertain  the  num  ber  of  hundreds  (Han- 
son v.  Meyer,  6  East,  614),  or  some  casks  remain  to  be 
filled  up,  in  order  to  make  them  of  the  weight  at 
.  which  they  are  to  be  taken  (Rugg  v.  Minett,  11  East, 
I  210),  or  the  contents  of  bales  are  to  be  counted  (Zag- 
ury  v.  Furnell,  2  Camp.,  240),  or  it  be  the  duty  of  the 
seller  to  perform  any  other  act  for  ascertaining  the 
quantity,  quality,  or  price  of  his  commodity,  it  is, 
for  such  part  as  is  not  so  ascertained,  at  his  risk, 
though  the  remainder  will  be  at  that  of  the  pur- 
chaser. 

A  mere  agreement  with  a  vendor  for  the  amount 
of  storage  of  goods  which  are  the  object  of  sale, 
and  a  delivery  by  him  of  the  import  entry  to  the 
agent  of  the  vendee  to  enable  the  purchaser  to 
make  an  export  entry,  does  not  amount  to  such  a  de- 
livery under  the  statute  as  will  charge  him  with  the 
loss.  Bailey  &  Bogert  v.  Ogdens,  3  Johns.  Rep.,  299. 
A  delivery  of  goods  in  order  to  devest  the  vendor 
of  his  right  to  stop  in  (rotltttu,  must  be  an  actual 
delivery  in  law,  or  in  fact.  It  follows,  from  the 
above  position,  that  so  long  as  the  property  is  at 
the  risk  of  the  seller,  the  right  of  stopping  hi  tran- 
situ exists.  Hanson  v.  Meyer,  6  East,  614.  It  is  de- 
feated neither  by  paying  earnest,  nor  part  of  the 
purchase  money,  nor  by  marking  with  initials  at 
the  place  of  sale  from  whence  to  be  sent ;  nor  by  de- 
livery for  the  purpose  of  transmission  to  a  general 
carrier,  or  one  specially  nominated  by  the  vendee, 
nor  by  arrival  at  the  wharfinger's  at  the  very  port 
of  destination ;  nor  by  any  agreement  that  the  pur- 
chaser shall  pay  the  carriage  of  freight ;  nor  by  be- 
ing entered  in  the  books  of  a  carrier  or  warehouse- 
man, as  the  property  of  the  vendee  ;  nor  even  by  his 
taking  possession  while  on  the  road  to  the  place  of 
destination  (Hodgson  v.  Loy,  7  D.  &  E.,  440,  and  the 
cases  cited  there);  nor  by  delivery  to  a  wharfinger 
appointed  by  the  vendee  for  the  purpose  of  being 
forwarded  (Smith  v.  Goss,  1  Camp.,  282);  nor  by  an 
attachment  at  the  suit  of  a  creditor  while  on  the 
route  (Id.,  lh.);  nor  even  by  arriving  at  the  ter- 
mination of  the  journey,  if  lodged  by  officers  of  the 
revenue  in  public  warehouses  to  secure  payment  of 
duties ;  nor,  as  to  the  net  proceeds,  even  by  a  sale 
for  payment  of  them  (Northey  &  Lewis  v.  Field,  2 
Esp.  Rep.,  613);  nor  by  the  actual  possession  of  the 
vendee  at  the  termination  of  the  iter,  if  taken  from 
him  to  be  placed  in  quarantine  (Holt  v.  Pownall,  1 
Esp.  Rep.,  240);  nor  by  payment  of  warehouse  rent, 
at  the  wnarf  where  the  goods  arrive.  Per  Chambre, 
J.,in  Hammond  v.  Anderson,  1  N.  R.,  72. 

But  when  the  delivery  has  been  actual,  though 
only  in  law,  as  by  an  order  on  a  storekeeper  in  favor 
of  the  vendee  to  hold  for,  or  deliver  to  him  (Searle 
v.  Keeves,  Esp.  Rep.,  598),  though  the  goods  be  not 
passed  to  his  credit,  and  the  storekeeper  has  not 
acknowledged  to  hold  them  for  him  (Harman  et.al. 
v.  Anderson,  2  Camp.,  243);  or  they  are  to  be  stored 
for  several  days  to  come,  at  the  charge  of  the  seller 
(Hammond  v.  Anderson,  1  N.  R.,  69),  and  there  be 
no  further  act  to  be  done  by  the  vendor  in  order  to 
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so,  Kinworthy  was  in  possession,  and  his  sale 
of  course  effectual.  But  allowing  the  delivery 
to  be  only  constructive,  an  assignee  of  the  per- 
185*]  son  to  whom  it  was  made;  and  who  is  *a 
bona  flde  purchaser,  is  protected  by  it.  (Lick- 
barrow  v.  Mason,  on  a  bill  of  lading,  Abbott, 
314.)  The  goods  might  indeed  be  said  to  have 
been  delivered  by  Napier  himself,  for  it  was 
his  agent  who  gave  them  up  to  the  plaintiff. 

Mr.  Harison,  in  reply.  The  delivery  here 
relied  on.  would  have  been  as  good  as  between 
the  original  parties,  Napier  and  Kinworthy, 
had  either  one  of  them  come  here  to  enforce 
the  contract,  and  claim  either  the  money  or 
the  goods,  by  paying  the  one,  or  tendering  the 
other.  This  would  have  been  by  virtue  of  the 
statute  of  frauds,  and  it  is  to  that  effect  that 
the  cases  in  the  book  referred  to  are  mentioned. 
But  though  this  would  be  a  good  delivery  be- 
tween the  immediate  parties,  one  claiming 
against  the  other  the  benefits  of  his  contract, 
it  does  not  follow  that  it  can  be  established 
between  third  persons,  so  as  to  take  away  the 
right  of  stopping  in  transitu.  Such  interest  as 
Kinworthy  had  he  sold.  That  interest  was 
one  liable  to  stoppage  in  transit ;  of  course  his 
vendee  took  it  subject  to  the  same  liabilty. 
There  is  no  hardship  in  this ;  the  rule  is  caveat 
emptor.  Had  Kinworthy  reduced  the  proper- 
tv  in  possession,  the  case  would  have  been 
different.  It  is  plain  a  fraud  has  been  commit- 
ted on  the  defendant,  and  he  ought  not  to  be 
precluded  from  an  opportunity  of  showing  it. 
As  to  the  storekeeper  being  an  agent  of  Napier, 
and,  therefore,  the  goods  virtually  delivered  by 
Napier  himself,  let  it  be  remembered,  the  cot- 
ton was  returned  to  that  storekeeper,  and  if 
the  reasoning  of  the  plaintiff's  counsel  be  good, 
it  was  returned  into  the  possession  of  the  de- 
fendant,1 who  surely  had  a  right  to  sell,  or  de- 
tain till  his  consideration  money  was  paid. 

SPENCER,  «/".,  delivered  the  opinion  of  the 
court: 
The  court  are  applied  to  for  a  new  trial  in 

1.— If  floods  when  sold  remain  in  the  possession  of 
the  vendor,  who  receives  warehouse  rent  for  them, 
it  is  a  delivery.  Hurry  v.  Mangles,  1  Camp.,  452. 

ascertain  quantity,  quality,  or  price  (Hanson  v. 
Meyer,  itbi.  sup.);  or  there  be,  after  a  part  delivery, 
a  further  act  to  be  done,  but  by  the  vendee  and  for 
his  satisfaction  (Slubey  v.  Haywood,  2  H.  Black.,  504 ; 
Blakeney  v.  Dimsdale,  Cowp.,  664):  or  the  goods  have 
arrived  at  the  place  of  their  destination,  and  have 
been  taken  possession  of,  by  the  affixing  of  initials 
(Ellis  v.  Hunt,  3  D.  &  E.,  466),  either  by  the  vendee, 
his  agent,  or  representative,  or  by  any  other  act  in- 
dicatory of  an  exercise  of  ownership  over  them 
(Wright  v.  Lawes,  4  Esp.  Rep.,  82);  or  have  been  re- 
ceived by  the  vendee  or  his  agents  at  the  place  to 
which  ordered,  though  for  the  purpose  of  an  ulte- 
rior destination  by  the  vendee  (Dixon  v.  Baldwin,  5 
East,  175 ;  Scott  v.  Petit,  3  Bos.  &  Pull.  469,  and  the 
cases  there);  or  have  been  laden  on  board  a  ship, 
chartered  by  the  vendee  (Fowler  v.  M'Taggart,  7  D. 
&  E.,  442);  or  have  come  into  the  actual  possession 
in  law  of  the  vendee,  by  the  seller's  receiving  stor- 
age for  them,  though  remaining  in  his  warehouse 
where  sold  (Hurry  v.  Mangles,  1  Camp.,  452);  or  have 
come  into  the  possession  in  fact  of  the  vendee,  by 
delivery  at  his  house,  according  to  his  order,  though 
purchased  for  ready  money,  if  no  objection  be  made 
on  account  of  nonpayment  (Haswell  v.  Hunt,  5  D. 
&  E.,  231),  the  right  of  stopping  in  transit  «•  is  at  an 
end. 

As  against  the  second  vendee,  the  right  must 
necessarily  be  gone  whenever  it  is  lost  against  the 
first.  But  though  goods  be  so  situated  that  against 
the  primitive  vendee  the  right  may  be  exercised, 

CAINES'  REPS.,  3. 


this  cause,  on  the  facts  stated  in  the  case,  and 
on  discovery  of  new  evidence.  The  plaintiff 
derives  his  title  to  the  goods  in  controversy  un- 
der Kinworthy,  and  the  questions  are,  wheth- 
er his  fraud  infects  the  plaintiff's  title ;  wheth- 
er possession  followed  the  sale,  so  as  to  de- 
stroy the  defendant's  right  to  stop  the  goods 
in  transitu;  and  whether  the  case  is  free  from 
the  operation  of  the  statute  of  frauds? 

The  question  of  fraud  was  fairly  submitted 
to  the  jury.  Their  verdict  shows  that  they  be- 
lieved the  plaintiff,  from  *the  evidence  [*18O 
before  them,  was  not  a  party  in  Kinworthy's 
fraud  on  the  defendant,  and  we  cannot  per- 
ceive any  reasons  for  questioning  the  conclu- 
sions drawn  by  the  jury.  Fraud  is  odious, 
and  never  to  be  presumed.  The  circumstan- 
ces set  up,  on  which  it  is  to  be  founded,  are  too 
light  and  evanescent.  On  this  point,  there- 
fore, the  defendant's  application  fails. 

The  plaintiff  having,  as  it  must  now  be  in- 
tended, fairly  gotten  possession  of  the  order 
for  the  cotton,2  received  a  delivery  of  it.  and 
paid  the  storage.  This  acquiring  of  posses- 
sion took  away  the  defendant's  right  to  stop  in 
transitu.  The  order  itself  is  a  delivery,  so  as 
to  prevent  the  operation  of  the  statute.  (Searle 
v.  Keeves,  2  Esp.  Rep.,  598.)  But  again,  the 
sale  is  wholly  free  from  that  objection,  by  the 
delivery  of  possession  under  it.  With  respect 
to  the  facts  upon  which  the  defendant  relies 
for  a  new  trial,  on  the  discovery  of  evidence, 
it  is  to  be  observed,  that  the  former  was  had 
in  December  last.  It  would  be  too  loose  to  set 
aside  the  verdict  on  the  mere  expectation  of  a 
party's  being  better  prepared.  There  has  been 
abundant  time  for  the  defendant  to  lay  before 
us  the  facts  in  the  knowledge  of  his  witnesses. 
This  ought  to  be  done  on  all  applications  for 
new  trials  on  discovered  testimony ;  or,  if 
omitted,  good  reason  ought  to  be  given  for  the 
omission.  To  listen  to  the  application  on  this 
ground,  would  be  to  grant  new  trials  wherev- 
er the  party  was  dissatisfied  with  the  verdict. 
The  facts  ought  to  be  strong  ones  to  induce 

2.— S.  P.,  Harman  et  al.  v.  Anderson,  2  Camp.,  243 ; 
Stonard  v.  Dunkin  et  at..  Ibid.,  344. 

yet,  if,  while  they  are  so  circumstanced,  he  dispose 
of  them,  and  the  original  vendor  by  any  act  ratify 
such  sale,  it  will  devest  him  of  the  right  to  stop ; 
as  if  he  accept  an  order  in  favor  of  the  second 
vendee  for  even  an  unseparated  portion  of  the 
article  sold  (Whitehouse  et  al.  v.  Frost,  12  East,  614); 
or  after  information  of  a  sale  by  his  vendee,  permit 
the  second  vendee  to  mark  the  residue  of  the  articles 
not  forwarded,  while  the  others  are  on  their  route 
(Stovel  v.  Hughes,  14  East,  308);  or,  as  it  would 
seem,  do  any  other  act  acknowledging  to  the 
second  vendee  his  assent  to  the  disposition  in  his 
favor. 

The  right  of  stopping  in  transitu  is,  as  urged  by 
the  counsel  for  the  defendant  in  the  text,  "  a  strict- 
ly legal  right  depending  on  the  laws  of  property." 
and  allowed  on  that  ground  by  Lord  Hardwicke,  in 
Snee  v.  Prescott,  as  is  expressly  said  by  Lord 
Loughborough,  in  1  H.  Black.,  364.  If  then;  be  not 
any  right  of  property  there  cannot  be  any  right  to 
stop  in  trmiititu ;  therefore,  it  cannot  be  exercised 
bv  a  person  who  had  only  a  lien  on  the  goods  (Sweet 
v"  Pym,  1  East,  94);  but  where  there  is  a  right  of 
property,  the  exercise  of  that  of  stopping  in  transitu 
does  not  take  away  the  right  of  proceeding  for  the 
recovery  of  the  value  of  the  goods,  by  an  action  for 
goods  sold  and  delivered,  if  the  vendor  be  ready  to 
permit  their  delivery  on  being  paid  (Kymer  v. 
Suwercropp.  1  Camp.,  109),  the  right  of  stopping 
I'M  tranxitu  being  merely  ancillary  to  that  of  re- 
covery. 
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the  court  to  grant  a  uew  trial  on  the  discovery 
of  evidence,  and  the  case  should  be  free  from 
laches.  In  the  present  instance,  the  defend- 
ant is  chargeable  with  delay,  and  the  facts  that 
he  expects  to  prove,  for  ought  that  appears, 
rests  in  his  own  credulity. 

If  it  should  be  admitted  that  Hyde  never 
kept  an  account  with  the  banks,  it  does  not  fol- 
low that  the  testimony  given  on  the  trial  is  un- 
true. The  witnesses  did  not  say  that  Hyde 
drew  the  check,  but  that  he  loaned  one.  This 
might  be,  and  it  is  to  be  presumed  was,  a  check 
drawn  by  some  other  person.  Our  opinion  is, 
that  the  defendant  take  nothing  l»y  his  mo- 
tion. 

New  trial  refused.1 

Cited  in-18  Johns.,  489 ;  8  Cow.,  244 ;  5  Wend.,  121 ; 
IN.  Y.,  270;  46 N.  Y.,  671:  50  N.  Y.,  358;  3  Keyes, 
575 ;  56  Barb.,  660;  14  How.  Pr.,  415 ;  45  How.  Pr., 
405 ;  4  Abb.  App.  Dec.,  17 ;  3  Trans.  App.,  94 ;  1  Low., 
541. 
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1.  Debt — General  Declaration  of — Justice's  Court 
— Book  Account  Delivered — Tavern  Expenses. 
2.  Certiorari — Error  Books — Costs. 

If  a  plaintiff  before  a  justice  declare  generally 
against  a  defendant,  that  he  was  "indebted,"  and 
then  delivered  a  book  account  to  the  justice,  that 
account  will  be  taken  as  part  of  his  declaration,  and 
if  it  appear  on  the  return  to  have  been  for  tavern 
expenses,  the  plaintiff  ought  to  show  that  the  defend- 
ant was  within  some  of  the  exceptions  in  the  13th 
section  of  the  Tavern  Act ;  aliter,  if  the  plaintiff  do 
not  himself  show  that  the  demand  was  for  tavern 
expenses,  for  then  the  defendant  must  bring  him- 
self within  them.  On  certiorari,  error  books  may  be 
delivered  to  the  judges,  but  they  will  not  be  allowed 
for  on  taxation. 


IN  ERROR,  on  certiorari,  the  return  set  forth 
the  warrant  to  have  been  directed  to  the 
constable  of  the  town  where  the  defendant 
"  dwelt,"  and  that  the  plaintiff  below,  after 
declaring  generally  that  the  defendant  was 
indebted  to  him,  delivered  to  the  justice  a  book 
account,  the  greater  part  of  wnich  was  for 
tavern  expenses.  To  this  the  defendant  plead- 
ed in  bar  the  13th  section  of  the  Tavern  Act, 
restricting  innkeepers  from  trusting  any  per- 
sons, other  than  travelers,  for  a  larger  sum 
than  one  dollar  and  twenty-five  cents,  for 
strong  or  spirituous  liquors,  or  other  tavern 
expenses.  The  justice,  however,  went  on  to 
trial,  and  the  jury  brought  in  a  verdict  in  fa 
vor  of  the  plaintiff,  for  $25,  of  which  sum 
they  found  three  dollars  and  eighty-two  cents 
to  have  been  for  spirituous  liquors. 

Mr.  Gold  assigned  as  reason  for  reversal, 
that  on  the  face  of  the  record  it  appeared  the 
action  was  not  maintainable,  and  also  that  the 
oath  administered  to  the  constable  was  not  to 
keep  the  jury  "together,"  but  only  to  keep 
the  "inquest  in  some  private"  place.  This 
last  objection,  he  contended,  was  on  the  au- 
thority of  the  eighth  resolution  in  Day  v.  Wil- 
ber  (2  Caines'  Rep.,  137),  fatal. 

Mr.  Simonds,  contra,  insisted,  that  as  the 
cause  went  to  a  jury,  it  must  be  intended  the 
defendant  was  proved  to  have  been  a  lodger  in 
the  tavern,  and,  therefore,  within  the  exception 
of  the  14th  section. 

Mr.  Gold,  in  reply,  said  no  intendment  could 
be  made  against  the  record,  and  by  that  it 
appeared  the  defendant  below  "  dwelt"  in  the 
town  to  the  constable  of  which  the  warrant 
was  directed. 

Per  Cu'riam.     This  case  comes  before  the 


1.— It  is  not  necessary,  in  order  to  terminate  the 
vendor's  right  of  stoppage  in  transitu,  that  the 
goods,  after  arriving  at  the  place  of  delivery,  should 
nave  come  to  the  corporal  possession  of  the  con- 
signee ;  a  constructive  posesession,  or  the  exercis- 
ing of  acts  of  ownership  by  him  after  such  arrival, 
is  sufficient.  Mottram  v.  Heyer,  1  Denio,  483. 

The  vendee  on  a  day  certain  received  bill  of  lad- 
ing, and  paid  freight,  the  goods  then  arriving  in  New 
York ;  some  days  afterwards  they  were  entered  at 
the  custom-house,  and  taken  to  the  public  store ; 
while  there,  and  before  the  duties  were  paid,  the 
vendee  became  bankrupt,  and  the  plaintiff  demand- 
ed the  goods;  held,  that  the  transitus  had  ended, 
and  the  plaintiff  had  no  right  to  demand  the  goods, 
freight  having  been  paid,  and  entry  for  duties 
made.  Id. 

Where  a  party,  residing  at  a  distance  from  his 
correspondent,  ordered  a  quantity  of  merchandise, 
directing  it  to  be  forwarded  to  an  intermediate 
place,  and  the  goods  were  accordingly  forwarded, 
and  after  their  arrival  at  the  intermediate  place 
were  delivered  to  a  common  carrier  employed  by 
the  purchaser,  and  before  reaching  the  residence  of 
the  purchaser,  the  vendor  resumed  the  possession  on 
the  ground  of  the  insolvency  of  the  purchaser ;  it 
was  held,  that  the  goods  not  having  arrived  at  the 
place  of  their  final  destination,  the  transitu  was  not 
ended,  and  the  vendor  had  the  right  to  stop  and  re- 
tain them  until  their  price  was  paid.  Buckley  v. 
Furness,  17  Wend.,  504 ;  S.  C.,  15  Wend.,  137. 

It  seems  that  the  right  of  stoppage  in.  transitu  is 
notdevested  by  the  goods  being  seized  or  levied  up- 
on by  virtue  of  an  attachment  or  execution  at  the 
suit  of  a  creditor  of  the  purchaser,  where  the  right 
is  exercised  by  the  vendor  bef  ore  the  transiiu  is  at 
an  end.  Id. 

It  seems  that  a  vendor  is  not  entitled  to  exercise 
the  right  of  stoppage  in  transitu,  if,  at  the  time  of 
the  sale  of  the  goods,  he  knows  the  purchaser  to  be 
insolvent.  Id. 

Semhle,  that  the  mere  lapse  of  time  is  a  circum- 
stance of  no  importance  in  determining  the  right 
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of  the  vendor  to  resume  possession  of  the  goods, 
provided  the  right  be  exercised  before  the  transitu 
is  at  an  end.  Id. 

Where  a  delivery  to  a  carrier  or  other  agent  is  for 
the  very  purpose  of  conveyance  to  the  purchaser, 
the  right  of  the  vendor  to  stop  the  goods  continues 
until  they  come  to  the  actual  possession  of  the  ven- 
dee, or  reach  the  end  of  their  journey.  Id. 

So  while  they  remain  in  the  hands  of  a  warehouse- 
man, at  the  place  to  which  they  were  directed,  but 
still  not  the  ultimate  destination  of  the  goods ;  the 
vendee  living  thirteen  miles  from  the  warehouse. 
Goodie  v.  Hitchcock,  23  Wend.,  611. 

Where  goods  are  to  be  paid  for  on  delivery,  if  on 
delivery  the  vendor  refuses  to  pay  for  them,  the 
vendor  has  a  lien  for  the  price,  and  may  resume  the 
possession  of  the  goods.  Palmer  v.  Hand,  13  J.  R., 
434. 

And  if,  during  the  course  of  delivery,  and  before 
it  is  completed,  the  vendee  sells  or  pledges  the 
goods  to  a  third  person  for  a  valuable  consideration, 
without  notice  to  the  original  vendor,  the  lien  of 
the  latter  will  not  be  affected,  and  he  may  recover 
the  goods  from  the  subsequent  purchaser.  Id. 

If  the  vendee  become  bankrupt,  the  vendor  may 
stop  the  goods  in  transitu.  Chapman  v.  Lathrop,  6 
Cow.,  110. 

The  act  of  stoppage  in  tranxitu,  is  in  its  nature, 
adverse  to  the  vendee ;  and  the  doctrine  on  that  sub- 
ject does  not  apply,  where  the  vendor  and  vendee 
are  agreed  that  the  property  shall  be  reclaimed ;  for 
it  is  then  a  question  of  re-conveyance  or  rescission. 
Ash  v.  Putnam,  1  Hill,  302. 

If  the  vendor  give  the  vendee  an  order  on  a  store- 
keeper, in  whose  possession  the  goods  are,  for  their 
delivery,  his  right  of  stoppage  in  transttu  is  deter- 
mined. Hollingsworth  v.  Napier,  3  Cai.  R.,  182. 

Where  a  vendee  sells  goods  to  a  bonaflde  purchas- 
er for  a  valuable  consideration,  tho  right  of  the 
vendor  to  stop  them  in  transitu,  is  determined. 
Hunn  v.  Bowne,  2  Cai.  R.,  38. 

So  where  A  sold  goods  to  B  on  credit  of  sixty  days, 
and  took  B's  note  payable  in  that  time,  B  af  ter- 
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•court  on  certiorari.  Several  exceptions  have 
been  taken  in  the  return.  We  shall  confine 
ourselves  to  that  which  relates  the  declaration.1 
The  account  delivered  must  necessarily  be 
taken  as  the  plaintiff's  declaration,  otherwise 
he  sets  forth  no  specific  demand  to  which  the 
defendant  could  answer.  Although  a  plaintiff 
in  a  justice's  court  ought  not  to  be  held  to 
technical  niceties  in  declaring,  yet  he  ought  to 
make  it  appear  that  he  has  a  sufficient  founda- 
188*]  tion  for  bringing  his  action,  *and  not, 
by  his  own  showing,  disclose  that  his  demand 
was  illegal.2  By  the  general  terms,  "tavern 
•expenses,"  the  court  must  .necessarily  intend 
such  charges  as  are  prohibited  in  the  section 
•of  the  act  pleaded  in  bar.  Had  he  declared 
generally  on  a  common  book  account,  it 
might  have  been  incumbent  on  the  defendant 
to  show  that  the  account  was  for  tavern  ex- 
penses, and  the  court  here  might  intend,  in 
favor  of  the  judgment,  that  he  failed  in  doing 
that.  But  when  the  declaration  states  the  de- 
mand to  be  tavern  expenses,  it  lay  with  the 
plaintiff  to  disclose  that  the  defendant  was  "a 
traveler  or  lodger  in  his  house,"  in  order  to 
bring  his  account  within  the  exceptions  in  the 
-act,  and  give  him  a  right  of  recovery.  Not 
having  done  this,  his  demand,  from  his  own 
showing,  was  illegal,  and  the  judgment  in  the 
•court  below  cannot  be  maintained ;  more  es- 
pecially as  it  appears  expressly  by  the  return, 
that  three  dollars  and  eighty-two  cents  of  the 
recovery  were  for  tavern  expenses.  This  pre- 
cludes us  from  making  any  intendment  that 
the  illegal  charges  were  rejected. 

Judgment  reversed. 

N.  B.  Mr.  Gold  delivered  error  books  to  all 
the  judges,  who  said  this  was  not  prohibited 
from  being  done,  but  that  they  would  not  be 
allowed  for  on  taxation. 


Cited  in— 3  Wend.,  493 ;  7  Wend.,  329 ;  15  Wend.,  492 ; 
1  Denio,  434 ;  57  Barb.,  601 ;  9  Bos.,  156. 

1.— See  Houghton  v.  Strong,  1  Caines'  Rep.,  486. 
2.— See  Waterman's  N.  Y.  Treatise,  p.  85,  et  seq. 

ward  sold  them  to  C,  and  gave  him  an  order  on  A 
for  their  delivery,  which  was  not  immediately  pre- 
sented, nor  was  A  informed  of  the  sale.  B  became 
bankrupt,  and  A  placed  his  notes,  together  with 
the  goods,  in  the  hands  of  B,  as  security  for  a  debt 
•due  him  from  A.  C  afterwards  demanded  the 
goods  from  A,  who  refused  to  deliver  them,  alleg- 
ing1 as  a  reason  the  bankruptcy  of  B,  and  the  non- 
payment of  his  note ;  held  that  C  might  maintain 
trover  against  D  for  the  goods ;  the  lien  of  A  not 
being  sufficient  to  protect  his  assignee  against  a 
bona  fide  purchaser  from  the  original  vendee.  Id. 

One  of  two  partners  purchased  goods  without  the 
privity  of  his  copartner ;  and  the  latter,  on  learning 
the  fact,  proposed  by  letter  that  the  vendors  should 
have  the  goods  again,  which  proposal  was  accepted 
before  the  goods  had  reached  the  vendees ;  held, 
that  the  sale  was  thereby  rescinded,  and  the  goods 
could  not  be  subsequently  seized  in  virtue  of  an  ex- 
ecution against  the  vendees.  Ash  v.  Putnam,  1 
Hill,  302. 

Under  such  circumstances,  the  general  and  abso- 
lute ownership  remaining  in  the  vendor,  not  only 
the  original  interference  with  the  property  on  the 
part  of  the  vendee,  but  any  subsequent  acts  of  own- 
ership by  him,  may  be  treated  as  an  unlawful  or 
tortious  taking.  Id. 

The  delivery  and  payment  should  be  simultane- 
ous acts :  for  on  a  cash  sale  of  goods,  the  vendee  is 
not  entitled  to  the  possession  till  he  pays  the  price.  ; 
•Clarkson  v.  Carter,  3  Cow.,  84. 
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Sheriff's  sale— Ejectment  against  Debtor — Title  in 
Another  Cannot  be  Shown. 

In  ejectment  by  a  purchaser  under  a  sheriff's  sale, 
against  the  debtor,  who  refuses  to  give  up  posses- 
sion, the  defendant  cannot  show  title  in  another,  for 
the  plaintiff  comes  into  exactly  such  estate  as  the 
debtor  had,  and  if  it  was  tenancy,  the  plaintiff  will 
be  tenant  also,  and  estopped  in  a  suit  by  the  landlord, 
from  disputing  his  right  in  the  same  manner  as  the 
original  tenant,  who  becomes  quasi  tenant  at  will  to 
the  purchaser. 

Citation— Kane  v.  Steenbergh,  Oct.,  1799. 

THE  plaintiff  in  this  action  showed  title  by 
a  regular  conveyance  from  the  sheriff  of 
the  county,  under  an  execution  upon  a  judg- 
ment in  this  court,  signed  and  docketed  on  the 
twenty-third  of  October,  1802.  He  further 
established  that  before  the  entry  of  the  judg- 
ment, the  defendant  had  been,  and  then  was, 
in  possession  of  the  premises. 

To  rebut  this  testimony  the  defendant  offered 
to  prove  that  one  Ira  Day  was  the  real  owner 
of  the  land  ;  and  for  this  purpose  produced  a 
deed  for  the  very  subject  of  controversy,  duly 
executed  on  the  15th  of  April,  1802,  by  him- 
self and  wife,  to  Day._  He  further  tendered 
witnesses  to  establish  th'at  at  the  time  of  sale, 
Day  claimed  the  premises,  and  publicly  for- 
bade the  sheriff  proceeding  in  it ;  that  Graham 
disclaimed  all  interest  in  the  premises,  and  that 
the  name  of  Day  was  originally  inserted  in  the 
consent  rule,  *but  had,  by  the  consent  [*18O 
of  the  attorneys,  been  changed  to  that  of  the 
defendant,  under  a  verbal  agreement,  however, 
to  try  the  title  of  Day  alone. 

The  whole  of  this  evidence  being  rejected 
by  the  judge,  he  directed  the  jury  to  find  for 
the  plaintiff,  which  they  accordingly  did. 

The  application  was  to  set  the  verdict  aside, 
and  grant  a  new  trial. 

Mr.  Williams,  for  the  defendant.  In  eject- 
ment, the  plaintiff  must  recover  on  the  strength 
of  his  own  title,  and  his  adversary  may,  there- 
fore, show  it  to  be  in  another.  1  he  testimony 
offered  would  have  done  this,  and  proved  Gra- 
ham a  mere  tenant  at  will.  If  s.o,  he  had  no 

After  earnest  paid,  the  vendee  cannot  sell  the 
goods  to  another  without  fault  in  the  vendee ;  and 
if  the  vendee  does  not  come  and  take  away  the 
goods,  the  vendor  ought  to  go  and  request  him ; 
and  then,  if  the  vendee  does  not  come  in  convenient 
time,  and  pay  and  take  away  the  goods,  the  agree- 
ment is  dissolved,  and  he  is  at  liberty  to  sell  them 
to  any  other  person.  I<l. 

In  the  language  of  Chief  Justice  Kent,  "it  would 
be  unreasonable  to  oblige  him  (the  vendor)  to  let 
articles  perish  on  his  hands,  and  run  the  risk  of  the 
solvency  of  the  buyer."  Sands  v.  Taylor,  5  J.  K.,  410. 

On  the  sale  of  goods  obtained  fraudulently,  for 
the  price  of  which  the  buver  gave  his  own  bill ;  the 
seller,  on  the  discovery  of  the  fraud,  took  the  goods 
out  of  the  possession  of  the  third  person,  with 
whom  the  buyer  had  deposited  them,  without  offer- 
ing to  give  up  the  bill  to  such  person,  or  sending  it 
to  the  buyer,  who  was  at  a  distant  place ;  held,  that 
the  depositary  had  no  claim  for  a  delivery  of  the 
bill,  and  that  the  seller  might  retake  the  goods, 
without  first  tendering  the  bill  to  the  buyer.  Held, 
also,  that  it  was  competent  for  him  to  offer  to  deliv- 
er the  bill  at  the  trial ;  and  when  such  offer  appeared 
to  have  been  omitted  inadverdantly,  and  the  merits 
hud  been  tried,  leave  was  given  to  the  party  to  can- 
cel and  return  the  bill  on  argument.  Jsellis  v.  Brad- 
ley, 1  Sandf .,  560 ;  4  N.  Y.  Dig.,  pp.  1049,  1050. 


NOTE.— In  support  of  the  doctrine  of  Jackson  v. 
Graham,  see  Jackson  v.  Bush,  10  Johns,  223,  note. 
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legal  transferable  interest,  either  by  bis  own 
act,  or  operation  of  law.  The  instant  his  es- 
tate was  defeated,  that  of  his  landlord  vested, 
disencumbered  of  all  claims  in  virtue  of  the 
previous  tenancy.  Suffering  the  plaintiff  to 
retain  his  verdict  will  be  only  exposing  him 
to  another  suit,  in  which  he  must  be  ejected. 

Afes»rs.  Foot  and  Van  Vechten,  contra.  A 
third  person  cannot  interpose  after  a  sheriff's 
sale  of  property  in  the  possession  of  a  defend- 
ant. All  that  we  claim  is  such  right  as  Gra- 
ham had  in  the  premises.  He  clearly  had 
some,  for  he  was  in  posession.  At  least,  the 
emblements  were  the  defendant's  ;  and  to  those 
we  must  be  entitled,  as  well  as  to  six  months' 
notice  to  quit.  "We  do  not  disturb  the  land- 
lord's estate. 

Mr.  Williams,  in  reply,  urged  that  a  tenant 
at  will  could  not  insist  on  notice,  nor  was  he, 
in  a  case  like  the  present,  entitled  to  emble- 
ments. 

Per  Curiam.  We  are  all  of  opinion  that  the 
testimony  offered  by  the  defendant  was  prop- 
erly rejected.  The  interest  of  Graham  was 
sold ;  this  cannot  prejudice  the  right  of  the 
landlord.  A  defendant  under  an  execution 
becomes  quasi  tenant  to  the  purchaser,  and  if 
the  defendant  held  only  at  will,  the  landlord 
might  the  very  next  day  bring  his  action,  and 
the  vendee  would  be  estopped  from  setting  up 
a  right  in  a  third  person.  It  is  plain,  there- 
fore, that  the  landlord  can  sustain  no  kind  of 
injury.  The  same  principle  was  settled  in 
Kane  v.  Steenbergh,  decided  in  October  Term, 
1799,  in  which  we  held  a  defendant  under  a 
sheriff's  sale,  became  quasi  tenant  at  will  to  the 
purchaser,  and  that  it  was  not  to  be  presumed 
he  held  adversely. 

Judgment  for  the  plaintiff. 

Cited  in— 10  Johns.,  224 ;  18  Johns.,  97 ;  4  Cow..  602 ; 
9  Cow.,  81 ;  3  Paige,  220 ;  7  N.  Y.,  525 ;  Hill  &  D.,  142, 
190 ;  6  Barb.,  126 ;  22  Barb.,  361 ;  25  Barb.,  107 ;  7  Leg. 
Obe.,  144 ;  1  E.  D.  Smith,  328. 


19O*]  *HA-FF  v.  SPICER  AND  POTTER. 

If  an  a_ffidavit  begin  with  a  deponent's  name,  it  is 
a  good  signing. 

MR.  STARR  took  an  exception  to  the  affida- 
vit on  which  the  defendant  moved,  be- 
cause it  was  not  subscribed  by  him. 

Per  Curiam.     It  begins  with  his  name,  and 
that  is  sufficient. 

Cited  in— 3  Johns.,  540 ;  11  Paige  176 ;  81  N.  Y.,  6 ; 
9  How.  Pr.,  67 ;  1  Story,  462 ;  47  Wis.,  490. 


SCHERMERHORN  v.  SCHERMERHORN. 

Judgments  in  the  Common  Pleas  may  be  set  off 
against  those  in  this  court.* 

*  The  Supreme  Court  will  order  a  judgment  be- 
fore a  justice  to  set  off  against  a  judgment  of  that 
court,  upon  the  same  principles  as  they  will  a  judg- 
ment of  the  C.  P.  Ewen  v.  Terry,  8  Cow.,  126 ;  Kim- 
ball  v.  Munger,  2  Hill,  364. 

<JOO 


IN  this  case  a  judgment  in  the  Common  Pleas 
was  allowed  to  be  set  off  against  one  recov- 
ered in  this  court. ' 

Cited  in— 14  Johns.,  70;   13  Wend.,  652;   1  Johna.,. 
Ch.  94 :  11  Barb..  484. 


HAUGHTALLING  v.  BRONK. 

Elector — Departing    From   State — Adding  An- 
other to  Panel. 

If  an  elector,  returned  on  the  grand  assize,  leave 
the  State,  the  court  will  grant  a  rule  to  add  another 
to  the  panel. 

MR.  VAN  VECHTEN,  on  an  affidavit  in  a 
writ  of  right,  setting  forth  that  one  of  the 
electors  returned  on  the  grand  assize,  had  left 
the  State,  moved  to  amend  the  panel  by  adding 
another. 

Per  Curiam.  As  there  is  no  opposition, 
take  your  rule. 

THOMPSON,  J.  I  do  not  see  how  it  is  possi- 
ble for  the  court  to  grant  the  motion.  If  they 
do,  the  elector  will  be  appointed  contrary  to 
the  act,  and  all  proceedings  under  such  a  panel 
consequently  void.  My  opinion  is  that  you 
should  have  a  new  elector  appointed  in  the 
same  way  as  the  other.  I  think  we  have  a 
power  to  order  the  sheriff  to  summon  another 
panel  ;  but  I  do  not  think  we  can  direct  an- 
other elector  to  be  added. 

Rule  granted. 

Cited  in— 1  Johns.  Ch.,  94. 

1.— The  statute  authorizing  set-offs  applies  only  to 
mutual  debts  existing  previously  to  action  brought. 
The  equity,  however,  of  its  provisions  were  so  ap- 
parent, that  the  courts  of  law  soon  began  to  extend 
its  principles  to  all  cases  before  them  which,  though 
out  of  its  letter  were  within  its  spirit,  and  refused  to 


legal  claim  against  his  adversary.  Thus,  the  cost  of 
setting  aside  an  irregular  ca.  sa.  sued  out  against 
the  plaintiff  on  a  judgment  of  nonsuit,  will  be 
allowed  to  be  set  off  against  the  amount  of  a  regular 
n.  fa.  which  had  previously  issued  against  him  for 
the  same  costs  (Wills  v.  Crabb,  Bull,  N.  P.,  336) ;  so 
the  costs  of  the  verdict  against  those  of  another 
(Scoffin  v.  Robinson,  cited  2  Black.,  827) ;  or  those 
due  from  a  plaintiff  on  a  judgment  of  nonsuit  in 
ejectment  against  the  amount  of  a  verdict  recov- 
ered by  him  for  use  and  occupation  (Thrustout  v. 
Crafter,  2  Black.,  826);  or  those  of  a  judgment  by  de- 
fault against  one  on  a  verdict.  Glaister  v.  Hewer,  3 
D.  &  E.,  69.  The  rule  is  the  same  notwithstanding 
the  nonsuit  be  in  one  court  and  the  verdict  to  an- 
other. Hall  v.  Ody,  2  B.  &  P.,  28. 

Where  the  demands  are  in  autrc  droit,  if  in  the 
same  right,  the  courts  will  equally  interfere. 
Therefore,  a  judgment  due  from  an  administratrix 
in  right  of  her  intestate,  will  be  set  off  against  one 
recovered  by  her  in  the  same  right  (Barker  v.  Bar- 
ham,  Black.,  898,  3  Wils.,  396) :  and  although  the  de- 
mands, as  being  joint  and  several  are  not,  strictly 
speaking,  due  in  the  same  right,  yet  if  the  legal  or 
equitable  liabilities  or  claims  of  many  become  vest- 
ed in,  or  may  be  urged* against  one,  they  may  be  set 
off  against  separate  demands,  and  rice  verm.  Thus, 
as  on  a  judgment  by  one  against  several  the  amount 
recovered  is  a  debt  due  from  each,  if  in  a  crosa 
action  by  one  of  the  several,  there  be  a  judgment 
against  the  plaintiff  in  the  original  suit,  it  may  be 
set  off  against  that  which  he  has  obtained  (Roberts- 
v.  Biggs,  Bull.  N.  P.,  336;  Barnes,  146,  S.  C.),  espec- 
cially  if  such  plaintiff  be  insolvent.  Dennie  v.  Ell- 
iott et  al.,  2  H.  Black.,  587.  So  against  a  judgment 
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HASTIE  AND  PATRICK 

DEPEYSTER  AND  CHARLTON. 

Marine  Insurance  —  Re-assurance  —  No  Abandon- 
ment Necessary  —  Costs  Defending  Suit  of 
Original  Underwritten. 

On  a  re-assurance  no  abandonment  is  necessary, 
though  the  primitive  assured  has  abandoned  to  his 
insurer  ;  and  the  re-assurer  is  liable  to  the  assurer 
for  all  costs,  &c.,  bona  fide  incurred  in  defending 
the  suit  by  the  original  underwritten,  especially 
when,  with  notice  of  it  going  on.  he  stands  by,  and 
does  not  offer  to  settle  ;  for  as  the  re-assurer  is  en- 
titled to  every  defense  against  the  insurer,  which 
he  may  urge  against  the  primitive  assured,  it  be- 
comes necessarry  for  the  original  underwriter  to 
show  he  has  been  obliged  to  pay,  on  a  just  claim 
against  him,  and  he  will  be  entitled  to  interest  on  all 
he  has  expended  and  paid.* 

Citations—  Stat.  Geo.  II.  ;  Pothier,  n.  153  ;  1  Emer., 
247,  248,  250,  252,  236,  340  ;  2  Bl.  Rep.,  794  ;  4  Burr.,  2439; 
Roccus,  1. 


was  an  action  on  a  policy  of  re-assur- 
JL  ance,  in  which  a  verdict  for  $1.049.26  was 
entered  by  consent,  in  favor  of  the  plaintiffs, 
subject  to  the  opinion  of  the  court  on  the  fol- 
lowing case. 

*An  administrator  who  has  purchased  a  judgment 
against  a  plaintiff  since  the  rendition  of  a  judgment 
against  him  for  a  debt  owing  by  the  intestate,  will 
not  be  allowed  by  the  court  in  the  exercise  of  its 
equitable  powers,  to  set  off  such  judgment.  Hill  v. 
Tallman's  Adm'r,  21  Wend.,  674. 

A  defendant  against  whom  a  verdict  is  rendered 
for  nominal  damages,  in  an  action  of  tort,  may,  af- 
ter the  verdict,  procure  an  assignment  of  a  judg- 
ment against  the  plaintiff  in  a  suit  in  which  the 
verdict  is  rendered,  and  may  claim  to  set  off  such 
judgment  against  the  judgment  entered  upon  the 
verdict,  although  such  latter  judgment  consists  en- 
tirely of  costs,  with  the  exception  of  the  nominal 
damages,  notwithstanding  the  lien  of  the  attorney. 

by  one,  the  amount  due  on  a  judgment  in  favor  of 
the  defendant  from  a  plaintiff  and  another,  when 
such  other  is  insolvent  and  has  absconded.  Mitchell 
v.  Oldfleld,  4  D.  &..  E.,  123.  For,  in  all  these  cases, 
the  entire  amount  asked  to  be  set  off  was  absolutely 
due  from  him  who  applied  to  make  it,  though  paid 
by  discounting  or  setting  off  a  separate  debt  due  to 
him.  It  is,  in  truth,  an  equitable  adjustment  of 
accounts,  by  which  the  court  allows  one  party  to 
protect  himself  from  the  separate  demand  of  an- 
other, by  a  credit  in  the  joint  account  against  him. 
The  same  rule  is  adopted  though  the  right  be  merely 
equitable.  Therefore,  the  costs  of  a  nonsuit  to 
which  a  party  is  equitably  entitled,  by  defending 
the  action  at  the  expense  of  himself  and  another, 
though  they  do  not  appear  on  the  record,  may  be 
set  off  against  the  costs  of  a  nonsuit  due  to  the 
plaintiff  in  the  original  cause  in  an  action  against 
him  by  one  of  the  two,  but  in  which  both  are  inter- 
ested. Thus,  trover  by  one  against  a  master  of  a 
ship  owned  by  two,  at  whose  expense  the  suit  was 
defended,  and  nonsuit,  asxumpHit  by  one  of  the  own- 
ers as  indorsee  of  a  note  made  by  the  plaintiff  in 
trover,  in  which  note  the  other  owner  was  jointly 
interested  and  nonsuit.  The  costs  due  to  the  plain- 
tiff in  trover,  in  the  action  against  him  as  maker  of 
the  note,  may  be  set  off  against  those  due  from  him 
in  the  action  of  trover.  O'Connor  v.  Murphy,  1  H. 
Black.,  657. 

In  allowing  this  set-off  under  the  equitable  juris- 
piction  of  the  court,  it  has  teen  rexata  qitestio  how 
far  the  lien  of  the  attorney  for  his  costs  in  the  suit 
shall  attach.  In  Spence  v.  White  (1  Johns.  Cas.,  102), 
the  lien  of  the  plaintiff's  attorney  was  not  held  to 
attach  on  the  damages  recovered  till  after  the  costs 
taxed  to  the  defendant  in  consequence  of  the  recov- 
ery being  under  fifty  dollars,  were  set  off.  It  fol- 
lows, therefore,  according  to  that  decision,  that  the 
set-off  of  the  party  for  his  costs  is  against  the  dama- 
ges, paramount  the  attorney's  lien  on  them  for  his 
costs,  which  attaches  only  on  the  net  balance  after 
the  set-off  made. 

In  Cole  v.  Grant,  and  three  other  causes  (2Caines' 
Rep.,  105),  the  costs  of  the  defendants  in  the  three 
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Hastie  and  Patrick  underwrote  $1,000  of  the 
primitive  assurance  upon  the  body  of  the  brig 
Sally,  on  a  voyage  from  Malaga  to  New  York. 
During  its  prosecution  the  vessel  was  captured, 
carried  into  a  port  in  St.  Domingo,  and 
*whilst  there,  Warren,  the  assured,  [*191 
abandoned  to  the  plaintiffs,  who  refused  to  ac- 
cept; an  agreement,  however,  was  entered  into, 
on  her  arrival  at  New  York,  by  which  the 
underwritten  was  empowered  "  to  take  charge 
of  said  vessel,  and  dispose  of  her  to  the  best 
advantage,  without  prejudice  to  his  claim  or 
abandonment/'  Under  this  authority  he  sold 
her  at  public  auction,  and  shortly  after  com- 
menced an  action  against  the  plaintiffs,  in 
which,  as  the  abandonment  was  proved  duly 
made,  a  recovery  was  had  for  a  total  loss, 
amounting  to  $872.35,  after  giving  them  credit 
for  the  proportion  of  the  proceeds  to  which 
they  were  entitled.  The  costs  of  the  assured's 
attorney  were  taxed  in  that  action  at  $108.53, 
those  of  the  now  plaintiffs  at  $30.56,  making, 
with  the  sum  recovered,  and  interest,  the 
amount  for  which  the  present  verdict  was 
taken. 

It  did  not  appear  that  the  plaintiffs,  upon 

The  People  v.  New  York  Common  Pleas,  13  Wend., 

If  the  defendant  in  an  execution  escape,  the 
plaintiff  is  remitted  to  his  former  rights,  the  im- 
prisonment is  no  longer  a  satisfaction,  and  the 
plaintiff  may  use  judgment  as  a  set-off  against  a  de- 
mand of  the  defendant,  or  proceed  anew  against  his 
person  or  property.  M'Guinty  v.  Herrick,  5  Wend., 
240. 

In  directing  a  set-off  of  judgments,  courts  of  law 
proceed  upon  the  equity  of  the  statute,  authorizing 
set-offs.  Simpson  v.  Hart,  14  J.  H.,  63. 

Their  power  consists  in  the  authority  they  hold 
over  suitors  in  their  courts ;  and  it  may  be  fitly  said, 
that  the  exercise  of  the  power  is  the  exercise  of  the 

first  suits  were  set  off  against  the  damages  in  the 
fourth,  but  not  against  the  costs  taxed  to  the  plaintiff 
in  that  suit,  for  on  such  the  lien  of  bis  attorney  was 
held  paramount  the  right  of  set-off.  In  Devoy  v. 
Boyer  (3  Johns.  Rep.,  257),  a  verdict  for  the  defend- 
ant in  a  third  suit  was  not  allowed  to  be  set  off 
against  the  amount  recovered  in  two  other  suits  till 
the  lien  of  the  plaintiff's  attorney  for  his  costs  in 
them  was  first  satisfied;  the  court  saying,  "The 
costs  of  the  attorney  for  the  plaintiff  in  the  first  two 
suits  must  be  paid ;  he  has  a  lein  for  them  which 
ought  not  to  be  effected  by  the  set-off :  it  was  so 
decided  in  the  case  of  Cole  v.  Grant,  and  that  must 
govern  our  decision  in  the  present  case." 

In  Potter  v.  Lane  (8  Johns.  Rep.,  357),  the  rule  of 
Spence  v.  White  was  confirmed. 

In  Westminster  Hall  the  practice  of  the  Common 
Pleas  and  the  King's  Bench  differ.  In  the  former 
costs  alone  may  be  set  off  against  damages  and  costs: 
therefore,  on  a  judgment  by  default  against  two  or 
three  defendants,  the  costs  taxed  on  the  fx^tea  to 
the  third  (who  had  a  verdict  in  his  favor)  may  be  set 
off  against  the  damages  and  costs  due  from  the  two; 
the  lien  of  the  plaintiff's  attorney  attaching  only 
on  the  net  balance.  Schoole  v.  Rolle  ct  oi.,  1  H. 
Black.,  23.  In  the  King's  Bench  on  both  damagesnnd 
costs  the  attorney  has  a  lien  which  must  be  satisfied 
before  the  set-off  will  be  allowed.  Mitchell  v.  Old- 
field,  ubi  sttp.,  and  the  cases  cited  there,  and  in  the 
note.  It  may.  perhaps,  be  the  intention  of  our  court 
to  steer  a  middle  course.  To  allow  the  lien  of  the 
attorney  on  the  costs  taxed,  but  not  on  the  damages 
recovered.  On  the  practice  of  the  Common  Picas 
Lord  Elden  has  observed  "  That  it  stands  in  contra- 
diction to  the  practice  of  every  other  court,  as  well 
as  to  the  principles  of  justice."  2  B.  &  P.,  29.  To 
that  practice,  however.  Potter  v.  Lane  is  conforma- 
ble, and  in  favor  of  it  Rooke.  J.,  says,  "  as  the  attor- 
ney looks,  in  the  first  instance,  to  the  personal 
security  of  his  client,  and  if  beyond  that  he  can  get 
any  further  security  into  his  hands,  it  is  a  mere 
casual  advantage,"  the  practice  of  confining  his  lien 
to  the  net  balance  does  not  appear  to  be  unfair. 
See  Brown  v.  Cuming,  2  Caines  Rep.,  33,  H. 
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the  offer  made  to  abandon  to  them,  had  aban- 
doned to  the  defendants  ;  but  on  the  very  day 
the  action  was  instituted  on  the  original  poli- 
cy, they  made  a  formal  abandonment  in  writ- 
ing and,  at  the  same  time,  gave  notice,  that 
they  should  look  to  the  defendants  for  every - 
ihing  they  might  pay  on  account  of  their  sub- 
scriptions and  the  then  suit.  They  further 
notified  the  the  coming  on  of  the  cause  that, 
as  the  defendants  were  ultimately  looked  to, 
they  might  aid  by  bringing  forward  any  de- 
fense in  their  power. 

Upon  the  above  facts,  these  points  were 
raised :  1.  Can  the  plaintiffs  recover  the 
$872.35  without  any  other  abandonment  than 
that  set  forth  ?  If  nay,  is  more  to  be  recover- 
ed than  an  average  loss  for  the  capture  and 
detention  ?  2.  Are  the  plaintiffs  entitled  to 
recover  the  $108.53  costs  paid  to  the  attorney 


of  the  primitive  assured  ?  3.  Are  they  en- 
titled to  recover  those  paid  their  own  attorney? 
4.  Can  they  claim  interest  on  any,  and  which 
of  the  above  sums  ? 

Messrs.  Caines  and  Hanson,  for  the  plaintiffs. 
The  questions  on  this  case  resolve  themselves 
into  two.  Can  the  plaintiffs  recover  without 
having  abandoned  ?  If  they  can,  what  is  to 
be  the  extent  of  that  recovery  ?  It  is  settled 
by  the  decision  of  this  court  in  Earle  v.  Shaw, 
that  on  a  primitive  insurance  it  is  not  neces- 
sary to  make  an  abandonment,  because  the 
*party  may  always  recover  according  [*192 
to  his  loss  at  the  time  of  action  brought.  If 
this  be  so  with  respect  to  an  original  policy, 
where  the  contract  is  founded  on  property,  it 
must,  a  fortiori,  be  so,  where  the  risks  as- 
sumed by  the  first  insurer  constitute  the  basis 


Jaw  of  the  courts  rather  than  any  known,  express, 
and  delegated  power.  Id. 

Suitors  may  ask  the  interference  of  courts  of  law, 
in  effecting  a  set-off,  not  ex  debito  justitice,  but  ex 
gratia  curias.  Id. 

In  a  court  of  equity  it  is  otherwise.  It  is  a  power 
incidental  to  that  court,  and  has  been  long  exercised 
exclusively ;  for  it  is  but  lately  that  courts  of  law 
have  undertaken  to  set  off  one  judgment  against 
another.  Id. 

A  note  cannot  be  set  off  against  a  judgment.  Ex- 
parte  Bagg  v.  Jefferson,  C.  P.,  10  Wend.,  615. 

If  a  defendant  in  an  execution  escape,  the  plaint- 
iff is  remitted  to  his  former  rights,  the  imprison- 
ment is  no  longer  a  satisfaction,  and  the  plaintiff 
may  use  the  judgment  as  a  set-off  against  a  demand 
of  the  defendant,  or  proceed  anew  against  his  per- 
.son  or  property.  M'Guinty  v.  Herrick,  5  Wend.,  240. 

Where  such  judgment  is  insisted  on  as  a  set-off, 
and  submitted  and  passed  upon  by  a  jury,  whether 
the  same  be  allowed  or  not,  the  judgment  is  extin- 
guished and  the  plaintiff  concluded;  and  if  the 
?laintiff  subsequently  sues  out  execution  upon  such 
udgment,  he  is  a  trespasser.  Id. 

To  take  a  case  out  of  the  rule  that  a  set-off  thus 
submitted  is  conclusive  upon  the  party,  it  should  be 
affirmatively  shown  that  the  jury  could  not  legally 
have  allowed  the  defense.  Id. 

A  defendant  in  this  court  against  whom  a  judg- 
ment is  rendered  will  not,  on  motion,  be  allowed  to 
:set  off  a  justice's  judgment  held  by  him  as  assignee 
where  the  facts  as  to  the  rights  of  the  parties  are 
complicated  and  intricate.  It  seems  that  unless  a 
plain,  undisputed  matter  of  set-off  is  presented  by 
a  party  thus  standing  in  the  character  of  an  assignee 
of  a  justice's  judgment,  the  motion  will  be  denied. 
Story  v.  Patten,  3  Wend.,  331. 

A  judgment  when  set  off  and  allowed  is  extin- 
guished. Schroeppell  v.  Jewell,  1  Cow.,  208. 

A  judgment  for  costs  only  will  be  set  off  against 
another  judgment,  on  motion,  notwithstanding  the 
attorney's  lien,  although  the  judgment  be  assigned 
to  him  by  his  client  as  security  for  his  costs,  of 
which  notice  is  given  to  the  opposite  party,  with 
direction  not  to  arrange  the  costs  with  the  client ; 
especially  where  the  attorney  has  notice  of  the  mat- 
ter of  set-off ;  and  that  it  will  be  claimed.  Cooper 
v.  Bigelow,  1  Cow.,  206. 

An  attorney  obtains  a  judgment  for  costs  in  favor 
of  A  against  B ;  the  latter  has  no  right  to  set  off  a 
judgment  purchased  by  him  against  A  after  the 
judgment  obtained  in  A's  favor,  so  as  to  defeat  the 
attorney's  lien.  Bradt  v.  Koon,  4  Cow.,  416. 

The  court  will  protect  the  attorney's  lien  to  the 
same  extent  as  the  rights  of  an  assignee.  Id. 

In  an  action  on  a  judgment,  in  the  name  of  a 
judgment  creditor,  for  the  benefit  of  an  assignee  of 
the  judgment,  the  defendant  cannot  set  off  a  debt 
<iue  to  him  from  the  assignee.  Wheeler  v.  Ray- 
mond, 5  Cow.,  231;  S.  C.,  9  Cow.,  295. 

Where  W  assigned  a  judgment  to  L  and  K,  who 
jrave  notice  to  the  debtor,  and  then  assigned  to  K, 
who  assigned  to  another,  notice  of  the  two  last  as- 
signments not  being  given  to  the  debtor ;  in  debt  on 
this  judgment  by  the  hist  assignee,  in  the  name  of 
W ;  held,  that  the  debtor  could  not  set  off  a  demand 
due  to  him  from  R,  while  the  latter  owned  the  judg- 
ment. Id. 


A  party  obtains  judgment  on  a  demand,  previous- 
ly assigned  by  him  in  trust  for  the  payment  of  his 
debts;  after  the  assignment,  the  defendant  in  the 
judgment  purchases  several  judgments  against  the 
plaintiff ;  held,  that  they  could  not  be  set  off.  Spen- 
cer v.  Barber,  5  Hill,  568. 

A  judgment  obtained  by  attachment  in  a  justice's 
court,  without  the  defendant  appearing  there,  can- 
not be  set  off,  on  motion,  against  a  judgment  in  a 
court  of  record;  People  v.  The  Judges  of  Dela- 
ware, 6  Cow.,  598. 

A  judgment  purchased  by  a  party  with  a  view  to 
set  it  off,  and  with  condition  that  if  he  fails  to  ob- 
tain the  set-off  on  motion,  the  assignment  shall  be 
void,  and  accompanied  with  a  stipulation  that  the 
assignee  shall  be  indemnified  against  the  costs  of 
the  motion,  cannot  be  set  off.  Oilman  v.  Van  Slyck, 
7  Cow.,  469. 

To  warrant  setting  it  off,  he  must  purchase  it  ab- 
solutely. Id. 

A  party  must  be  the  beneficial  as  well  as  the  nom- 
inal owner  of  a  judgment  in  order  to  entitle  him  to 
set  off.  Satterlee  v.  Ten  Eyck,  7  Cow,,  480 ;  Mason 
v.  Knowlson,  1  Hill,  218. 

Where  A  indemnified  T,  a  sheriff,  against  selling 
S's  goods ;  for  which  S  recovered  judgment  against 
the  sheriff ;  held,  that  A  could  not  set  off  a  judgment 
against  S,  which  A  had  purchased,  and  taken  an  as- 
signment of  in  the  sheriff's  name.  Id. 

The  Supreme  Court  will  order  a  judgment  before 
a  justice  to  be  set  off  against  a  judgment  of  that 
court,  upon  the  same  principles  as  they  will  a  judg- 
ment of  the  C.  P.  Ewen  v.  Terry,  8  Cow.,  126 ;  Kim- 
ball  v.  Munger,  2  Hill,  364. 

The  doctrine  now  seems  to  be  that  a  defendant 
assignee  is  allowed  to  set  off  against  the  plaintiff, 
but  that  a  defendant  is  not  allowed  to  set  off  against 
the  real  plaintiff  who  sues  in  the  name  of  his  trus- 
tee, or  in  other  words,  that  a  cestui  cnie  trust  is  en- 
titled to  the  privilege  of  a  set  off,  but  that  a  set-off 
is  not  admissible  against  him.  Raymond  v.  Whee- 
ler, 9  Cow.,  299 ;  Tuttle  v.  Beebe,  8  J.  R.,  152 ;  Alsop 
v.  Caines,  10  J.  R.,  396. 

Where  the  plaintiff  recovered  a  judgment  in  as- 
sault and  battery  against  two  defendants,  and  one 
of  the  defendants  recovered  a  judgment  against  the 
plaintiff  also  in  assault  and  battery  ;  held,  that  both 
the  judgment  debtors  in  the  first  suit  being  insol- 
vent, the  plaintiff  in  that  judgment  was  entitled  to 
set  off  his  own  judgment  against  that  against  him 
in  the  latter  suit ;  and  a  bill  in  chancery  was  sus- 
tained to  that  effect.  Siinson  v.  Hart,  14  J.  R.,  83; 
See  also  Graves  v.  Woodbury,  4  Hill,  559. 

Such  set-off  allowed,  even  where  the  judgment 
against  the  sole  defendant  was  assigned  for  a  valu- 
able consideration  without  notice  of  the  existence 
of  the  other  judgment ;  the  right  of  set-off  having 
existed  at  the  time  of  the  assignment.  Graves  v. 
Woodbury, 4  Hill,  559 ;  See  Spencer  v.  Barber,  5  Hill, 
568. 

It  is  well  settled  that  although  the  demands,  as 


many 

may  be  urged  against  one,  they  may  be  set-off 
against  separate  demands,  and  vice  versa.  Id.  N.  Y. 
Dig.,  Vol.  IV.,  p.  1072,  et  sey. 
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•of  the  engagement.  It  is  to  indemnify  against 
loss  by  these  that  the  re-assurer  undertakes, 
and  the  hazards  of  the  first  contract  are  the 
foundation  of  the  second.  (1  Emer.,  248.)  It 
is  on  this  principle,  that  there  is  no  connection 
between  the  re-assurer  and  the  primitive  as- 
sured, or  his  property.  (Marsh.,  112;  Park., 
276.)  If  an  assurer  fail,  the  assured  has  no 
lien  on  the  re-assurance,  in  preference  to  other 
creditors.  (1  Emer.,  248.)  The  only  reason 
why  an  abandonment  has  ever  been  required 
is,  that  on  a  technical  total  loss  the  subject 
matter  is  transferred  by  a  demand  on  the 
underwriter,  who  then  becomes  a  vendee,  as  it 
were,  of  the  property,  and  liable  for  the  con- 
sideration. On  payment  of  the  loss,  he  is  an 
absolute  purchaser.  This  reasoning  can  never 
apply  to  a  re-assurance.  To  abandon  property, 
the  assured  must  have  some  in  himself.  The 
.assurer  has  none  ;  it  is  impossible,  then,  that 
he  can  abandon.  To  enable  him  to  do  it,  he 
must  first  accept ;  and  the  result  would  be, 
that  wherever  a  re-assurance  was  effected, 
there  would  be  no  defense  on  a  claim  for  a 
technical  total  loss.  For,  to  entitle  the  as- 
surer to  recover,  he  would  be  obliged  to  aban- 
don ;  and  as  he  could  not  abandon  property 
which  he  had  not,  without  first  accepting,  he 
would  accept  in  order  to  be  able  to  recover. 
The  only  thing  necessary  to  prove  on  a  re-as- 
surance on  a  ship  is  the  value,  and  that  the 
plaintiff  did  insure.  In  a  re-assurance  on 
goods,  the  shipping  of  them  is  also  required. 
(1  Emer.,  336  ;  Pothier,  n.,  153.)  In  the  case 
before  the  court,  the  defendants  have  the  full 
benefit  of  an  abandonment.  The  value  of  the 
property  is  carried  to  their  credit.  If  we  are 
right  on  the  first  poiut,  the  next  inquiry  is, 
what  ought  we  to  recover  ?  The  whole  of 
what  has  been  paid.  Roccus,  note  12,  says, 
' '  i&te  secundus  assecurator  tenetur  ad  solcendum 
omne  totiim  quod  primus  assecurator  solvent." 
That  this  will  exceed  the  amount  insured  is 
no  objection.  Under  the  clause  authorizing 
the  plaintiffs  to  "work,  labor, "&c.,  on  ac- 
count of  the  defendant,  everything  bona  Kdc 
193*]  expended  *isto  be  recovered,  though  it 
surpass  the  sum  in  the  policy.  (Smith  v.  Scott, 
April,  1795,  confirmed  by  Laiorence  &  Whitney 
v.  Van  Home  &  Clarkson,  1  Games'  Rep.,  284.) 
Whether  the  conduct  of  the  plaintiffs  was  bttna 
Jide  or  not,  the  case  will  show  ;  and,  indeed,  as 
the  written  abandonment  was  only  in  conse- 
quence of  the  defendants'  seeming  to  think 
one  necessary,  it  is  possible  a  good  and  le- 
gal, although  a  verbal  one,  might  have  been 
previously  made.  The  general  principle  in 
contracts  of  indemnity  is,  that  all  costs  in 
curred  shall  be  paid.  (Mayor  v.  Steward,  4 
Burr., 2439;  Ooddardv.  Vandtr?wyden,'3Wi\s., 
262.) 

Mr.  Evertson,  contra.  The  assurer  and  re- 
assurer  stand  in  precisely  the  same  situation 
with  respect  to  each  other  as  the  assured  and 
his  assurer  ;  whatever,  then,  is  necessary  to 
entitle  to  a  recovery  in  one  case,  is  also  in  the 
other.  It  is  more  peculiarly  requisite  on  a 
re-assurance  than  on  an  original  policy.  Be- 
cause the  re-assurer  is  liable  over  ;  and  in  all 
cases  of  ulterior  responsibility  notice  is  indis- 
pensable. The  reason  is  obvious:  that  he  may 
cither  aid  in  the  defense,  or,  by  satisfyingthe 
demand,  avoid  an  increase  of  expense.  This 
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privilege  has  been  taken  from  the  defendants, 
and  as  they  stand  in  the  light  of  sureties,  the 
court  will,  in  favor  of  them,  lay  hold  of  every 
act  and  omission  of  their  principals,  by  which 
they  may  be  injured.  (Low  v.  The  East  India 
Company,  4  Ves.,  Jun.,  833.)  Considering  the 
plaintiffs  as  our  agents,  it  was  their  duty  to 
have  given  us  every  information  that  might 
lessen  our  loss.  Not  having  done  so,  they 
have  no  right  to  look  for  indemnity.  The 
cases  cited  as  to  costs  do  not  apply.  They 
relate  to  persons  claiming  from  another,  on 
account  of  an  injury  sustained  by  this  act.  But 
there  is  an  authority  in  point  to  show  no  costs 
of  the  suit  against  the  plaintiffs  ought  to  be 
allowed.  (Seller  v.  Work,  1  Marsh.,  207.)  An 
insurance  broker  had  omitted  to  communicate 
part  of  the  information  contained  in  his  order 
to  insure,  and  in  an  action  against  him,  the 
plaintiff  wished  to  include  the  costs  of  a  non- 
suit against  the  underwriter,  but  Lord  Eldon 
ruled  they  could  not  be  recovered,  as  there 
was  no  necessity  for  bringing  the  action.  So 
here,  had  the  abandonment  been  made  to  us,  a 
suit  on  the  original  policy  mieht  have  been 
avoided. 

*Mr.  Harison,  in  reply.  To  warrant  [*194 
a  recovery  on  a  re-assurance,  the  same  meas- 
ures cannot  be  required  from  the  assurer  as, 
on  an  original  policy,  would  be  demanded  of 
the  assured.  He  must  prove  interest  and  loss 
before  he  can  claim.  This  cannot  be  asked  of 
the  insurer  who  has  no  interest.  Wherever, 
therefore,  the  contracts  vary  in  their  natures, 
the  precedures  differ  also.  In  the  case  from 
Marshall,  the  plaintiff  in  both  suits  was  the 
same  person.  He  was  not  defendant  in  one, 
and  plaintiff  in  the  other,  and  therefore  the 
reasoning  of  it  is  totally  inapplicable. 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Upon  the  first  and  most  material  question  in 
this  case,  very  little  information  can 'be  found 
in  the  English  books,  as  re-assurances  are 
rendered  unlawful  in  most  cases,  by  the  statute 
of  the  19  Geo.  II.  But  re-assurances  are  valid 
and  usual  contracts  in  France  ;  and,  from  the 
general  principle  applied  to  them  by  the  French 
writers,  it  appears  that  the  contract  of  re-as- 
surance is  totally  distinct  from,  and  uncon- 
nected with  the  primitive  insurance,  and  that 
the  re-assurer  has  nothing  to  contest  or  settle 
with  the  primitive  assured.  The  insurer, 
therefore,  who  makes  re-assurance  for  his  own 
indemnity,  is  obliged  to  prove  the  loading  and 
value  of  the  goods  in  the  same  manner  as  if  he 
was  the  original  insured.  It  is,  however, 
usual  for  the  policy  of  re-assurance  to  contain 
an  express  provision  that  the  re-assured  shall 
only  be  obliged  to  produce  the  evidence  of 
payment  of  the  loss,  and  the  re-assurer  will  be 
bound  to  refund  it.  This  special  contract 
obliges  the  re-assured  to  act  with  good  faith, 
but  leaves  him  in  all  other  respects  to  his  own 
discretion  and  prudence,  in  admitting  or  con- 
testing the  claim  of  the  first  insured.  (Pothier, 
n.  153  ;  1  Emer.,  247,  248,  250,  252,  256,  340.) 
But  when  no  such  special  contract  is  made, 
and  none  was  made  in  the  present  case,  the 
re-assurer  will  be  obliged  to  pay  all  that  the 
first  insurer  ought  himself  to  pay  ;  and  this 
will  impose  upon  the  first  insurer  the  burden 
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of  proving  the  existence  and  extent  of  the 
loss.1  When  he  has  done  that,  he  has  done 
all  that  was  requisite  to  entitle  him  to  his  in- 
demnity. The  notion  that  he  must  give  notice, 
or  abandon  to  the  re-assurer,  as  soon  as  the 
first  insured  has  abandoned,  does  not  appear 
to  be  well  founded.  There  is  no  such  rule 
195*]  "that  appears  to  be  prescribed  in  any 
of  the  books,  and  it  does  not  necessarily  arise 
out  of  the  nature  of  the  contract.  The  re-in- 
surer has  no  connection  or  concern  with  the 
first  insurance,  and  is,  at  all  times,  bound  to 
indemnify  his  own  insured,  when  the  other 
can  show  that  he  has  been  damnified  in  conse- 
quence of  the  first  insurance.  The  re-insured 
must  take  care,  at  his  peril,  that  the  claim 
against  him  be  well  supported  before  he  ad- 
mits and  satisfies  it  ;  for  the  re-insured  will  be 
entitled  to  avail  himself  of  every  defense  that 
the  first  insurer  might  have  urged.  This  is  a 
fundamental  principle  in  the  law  of  securities. 
And  if  the  re-insured  proves  the  original 
claim  against  him  to  have  been  valid,  when  he 
resorts  over  to  the  re-insurer,  he  then  makes 
out  a  fair  case  for  indemnity,  and  such  a  case 
is  made  out  in  the  present  instance.  Warren 
abandoned  the  vessel  during  a  total  loss,  and 
the  plaintiffs  were  inevitably  fixed  with  the 
payment  of  that  loss. 

The  next  question  is,  whether  the  defend- 
ants are  bound  to  pay  the  costs  that  the  plaint- 
iffs were  put  to  in  defending  the  suit  brought 
against  them  by  Warren  ?  We  are  of  opinion 
that  they  are.2  On  the  day  that  the  suit  was 
brought  against  the  plaintiffs,  they  gave  notice 
of  it  to  the  defendants,  and  the  latter  might 
have  come  forward  and  prevented  the  suit  by 
payment  of  the  sum  demanded.  As  the  plaint- 
iffs were  bound  to  know  at  their  peril  that  the 
claim  against  them  was  valid,  and  gave  notice 
to  the  defendants  as  soon  as  the  legal  demand 
was  made,  they  were  justified  in  submitting 
the  claim  to  the  deceisin  of  a  court  of  justice, 
and  the  c'osts  which  necessarily  arose  in  that 
suit  might  be  considered  as  incurred  upon 
reasonable  grounds,  and  for  the  greater  cau- 
tion and  safety.  From  the  cases  of  Qoddard 
v.  Vanderheyden  (2  Black.  Rep.,  794),  and 
Mayor  v.  Steward  (4  Burr.,  2439),  it  would 
seem  that  such  charges  are  allowed,  as  com- 
posing part  of  a  claim  for  indemnity  ;  and  as 
interest  upon  all  sums  advanced  follows  of 
course,  we  are  of  opinion  the  verdict  as  taken 
ought  to  stand. 

LIVINGSTON,  J.  This  is  a  case  of  re-assur- 
ance. These  contracts  being  prohibited  in 
England,  unless  where  the  first  insurer  be- 
comes insolvent  or  dies,  we  cannot  thence  ex- 
pect any  aid  in  construing  policies  of  this 


1. — Note  this  great  difference  between  re-assurers 
and  sureties ;  for  a  surety,  after  a  demand  on  his 
principal  and  refusal,  is  immediately  liable  to  the 
person  guarantied,  without  any  suit  against  the 
original  debtor,  unless  by  the  words  of  the  contract 
it  be  necessary.  Bank  of  New  York  v.  J.  R.  Living- 
ston, October  Term,  1801,  MS.  Kent,  Ch.  J. 

2. — A  sheriff  in  an  action  on  a  bond  for  the  liber- 
ties, is  entitled  to  recover  the  amount  of  debt  and 
costs  in  the  original  suit,  and  the  cost  of  defending 
himself  in  that  for  the  escape,  if  any  be  brought. 
Kipp  v.  Brigham,  7  Johns.  Rep.,  168,  and  in  Stuats 
v.  Ten  Eyck,  ante,  118,  n.,  as  to  the  measure  of 
damages  on  a  recovery  over. 
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kind.  A  recovery  is  here  resisted  because  no- 
abandonment  was  made  *to  the  last  [*19O- 
insurer.  From  the  nature  of  the  contract,  I 
think  none  was  necessary.  We  must  not  con- 
found a  re-assurance  with  the  original  policy,, 
nor  consider  a  party  to  the  former  as  in  the- 
shoes  of  the  first  underwriter.  This  engage- 
ment is  to  make  good  all  that  the  first  under- 
writer shall  lose  or  become  liable  to  pay. 
"  Secundus  assecurn tor, "says  Roccus,  "  tenatur 
ad  solvendum  omne  totum,  quod  primus  assecura- 
tor  solvent."  The  original  insurer,  then,  not- 
withstanding his  precaution  in  obtaining  this 
indemnity,  has  a  right  to  defend  himself  in 
any  way  he  thinks  proper  against  the  party 
with  whom  he  contracted,  between  whomandl 
the  re-insurer  there  is  no  privity  at  all.  He  is 
not  bound  even  to  consult  the  latter,  which, 
however,  he  will  hardly  fail  to  do,  when  in. 
his  power,  and  which,  I  have  no  doubt,  was 
done  here.  He  is  not  obliged  to  accept  of  aa 
abandonment,  and  then,  as  was  the  case  here, 
he  can  have  nothing  to  abandon.  In  short,  he- 
may  controvert  the  plaintiff's  right  to  recover, 
or  pay  without  suit,  as  he  shall  think  proper  ; 
only  taking  care  to  act  with  integrity  and 
good  faith.  If  he  settles  without  suit,  proba- 
bly he  would  be  obliged,  as  against  his  in- 
surer, to  show  that  the  loss  was  justly  due.1 
If  doubtful  of  the  solvency  of  the  party  to- 
whom  he  must  look,  he  may  be  desirous  of  re- 
ducing the  loss  as  much  as  possible ;  or  he 
may  apprehend  a  bankruptcy  not  very  dis- 
tant, which  may  make  it  his  interest,  if  satis- 
fied that  the  loss  be  fair,  to  pay  it  immedi- 
ately, so  as  not  to  be  delayed  in  his  recourse 
against  the  underwriter.  It  would  be  to  the 
disadvantage  also  of  a  re-assurer,  to  compel 
his  assured,  in  all  cases,  to  accept  of  an  aban- 
donment which  would  be  necessary,  if  he  him- 
self be  entiled  to  one.  This  species  of  con- 
tract, although  not  allowed  in  England,  is 
permitted  by  most  of  the  commercial  States  of 
Europe,  and  when  confined  to  its  proper  ob- 
ject, is  reasonable  and  beneficial.  We  should 
not,  therefore,  impose  on  the  assured,  in  such, 
a  policy,  a  line  of  conduct  unnecessarily  strict 
or  difficult  to  pursue.  I  prefer,  therefore,, 
leaving  him  as  much  at  liberty  as  if  he  had 
no  ulterior  responsibility  in  view,  without 
compelling  him  to  act  in  conjunction  with,  or 
under  the  control  and  advice  of  the  second 
underwriter ;  not  permitting  him,  however, 
which  must  be  a  matter  of  course,  to  throw  on 
the  latter  the  expense  of  defending  a  suit 
brought  by  the  *original  insured,  if  he  [*1O7 
will,  on  notice  of  such  action,  which  ought  to 
be  given  as  early  as  possible,  pay,  or  tender 
the  sum  demanded  by  him.  On  the  very  day 
Warren  commences  his  action,  the  plaintiffs 
give  notice  of  it  to  the  defendants,  who  take 
no  one  step  to  prevent  its  progress  to  final 
judgment.  All  the  costs,  therefore,  of  that 
suit,  both  plaintiffs'  and  defendants',  are  a 
proper  charge  in  this,  especially  as  it  is  not 
pretended  that  its  defense  was  unnecessary  or 
improper.  The  defendants'  counsel  having 
conceded  that  interest  is  a  proper  charge,  if 
their  clients  be  liable  for  the  principal  sum,  I 


3.— Would  It  not  rather  be  a  matter  of  defense  to- 
show  that  it  was  not  justly  due? 
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am  for  the  plaintiffs  on  all  the  points  made, 
and  they  must  have  judgment  accordingly. 

Judgment  for  the  fall  qinount  of  the  verdict.1 

Cited  in-17  Wend.,  362;  3  Barb.,  ch.,  68;  56  N.  Y., 
675  ;    20  Barb.,  477 ;  6  Kob.,  320 ;  1  Sand.,  147. 


JACKSON,  ex  dem.  FROST, 

v. 
HORTON. 

Abatement  of  Action — By  Death — Act  March 
28,  1797 — Another  Action. 

If  an  action  be  instituted  under  the  statute  of  the 
38th  of  March,  1797,  within  the  five  years  thereby 
limited,  and  it  abate  by  the  death  of  the  defendant, 
who  dies  after  the  five  years  have  expired,  whether 
another  action,  though  instituted  directly  after,  can 
be  maintained  ?  Quaere. 

Citations— Act  March  26,  28th,  1797 ;  1  Lev.,  31 :  2 
Str.,  1257,  907 ;  Cowp.,  543 ;  1  Rep.,  97  ft. ;  Bull.  N. 
P.,  150;  Fitz.,  81,  170,  289;  Esp.  Dig.,  150;  1  Lev., 
31,  111 ;  1  Keb.,  157 ;  1  Johns.  Cos.,  76 ;  2  Salk.,  425 ; 
Plowd.,  205 ;  1  Rev.  Laws,  146. 

TjUECTMENT  for  lands  in  the  County  of 
-CJ  W<estchester.  The  declaration  served,  was 
captioned  of  August  Term,  1803,  and  the  con- 
sent rule  entered  of  the  November  Term  fol- 
lowing. At  the  trial  the  defendant  insisted 
that  the  plaintiff  was  barred  from  maintaining 
the  action,  by  virtue  of  the  provisions  of  the 
law  of  the  2$th  of  March  1797  (1  Rev.  Laws, 
162),  limiting  to  five  years  the  period  for 
bringing  claims  and  prosecutions  against  for- 
feited estates.  To  do  away  with  the  force  of  this 
objection,  the  plaintiff  proved  a  suit  by  the 
present  lessor,  instituted  on  the  10th  of  June. 
1801,  against  Abijah  Whitney,  then  tenant  in 
possession  ;  which  action  was  afterwards  de- 
fended by  Henry  Strong,  as  landlord,  who 
died  pending  the  same,  and  before  there  was 
an  opportunity  of  bringing  it  to  trial.  That 


immediately  afterwards  another  suit  was  com- 
menced against  Whitney,  who  still  continued  in 
possession,  but  before  the  cause  could  be  heard, 
he  also  died,  and  that  as  soon  as  his  death 
was  known,  the  present  ejectment  was  brought. 
The  case  now  came  before  the  court  on  this 
single  point:  whether  the  above  circumstances 
were  sufficient  to  prevent  the  operation  of  the 
act? 

Mr.  Woods,  for  the  defendant.  The  inten- 
tion of  the  Legislature  was  to  quiet  all  claims 
on  forfeited  property.  The  only  exceptions 
allowed  by  the  statute  are,  infancy,  coverture, 
and  insanity.  Death  of  a  defendant  is  not 
mentioned,  and,  therefore,  cannot  be  f*  1 98 
urged.  I  know  not  of  any  decision  exactly  in 
point,  but  the  principle  of  Lloyd  v.  Vaiighan 
(2  Stra. ,  1257)  seems  analogous  to  the  present 
case.  There,  on  error,  to  reverse  a  recovery, 
because  the  tenant  in  tail,  who  was  vouched 
as  a  feme  sole,  was  under  coverture,  the  de- 
fendant pleaded  in  bar  the  10  Wm.  III.,  ch.  14, 
limiting  to  twenty  years  the  period  for  bring- 
ing writs  of  error  to  reverse  common  recover- 
ies. The  plaintiff  replied  that  his  title  did  not 
accrue  till  the  death  of  tenant  in  tail,  yet,  be- 
cause more  than  twenty  years  had  elapsed 
from  the  suffering  the  recovery,  and  the  act 
was  for  quieting  estates,  without  any  saving  as 
to  the  time  when  the  title  accrued,  the  court,  on 
demurrer,  gave  judgment  for  the  defendant. 
So,  in  Pnaeena  v.  Webber  (1  Lev.  31),  that  the 
courts  were  not  open  during  a  rebellion,  was 
held  no  bar  to  the  statute  of  limitations,  be- 
cause not  within  any  of  the  savings.  The  in- 
stitution of  a  former  action  in  time,  will  not 
make  the  present  action  in  season.  ( Wilcocfa 
v.  Huggins  2  Stra.,  907.)  To  avail  of  former 
proceedings  in  staying  a  limitation,  they  must 
be  continued. 

Mr.  Riffffs,  contra.  Courts,  in  construing 
statutes  of  limitation,  have  never  confined 
themselves  to  the  very  letter,  but  have,  in  many 
cases,  adopted  an  equitable  interpretation,  ac- 


1. — Goods  were  insured  from  New  York  to  Ton- 
ninsren,  and  the  insurance  was  expressed  to  be  on 
coffee  valued  at  twenty-five  cents  per  pound,  and 
there  was  the  usual  clause  as  to  prior  insurance.  A 
prior  open  policy  of  insurance  had  been  effected  in 
London  on  the  cargo  of  the  same  ship,  generally, 
consisting  of  coffee,  pepper,  sugar,  and  wood ;  the 
vessel  was  lost,  with  her  cargo,  a  small  part  only 
being  saved.  In  an  action  on  the  second  policy, 
held  that  part  of  the  cargo  being  pepper,  &c.,  not 
insured  by  the  second  policy,  estimated  at  the  first 
cost,  without  deducting  the  drawback,  was  to  be 
deducted  from  the  sum  insured  on  the  first  policy, 
including  the  premium ;  and  the  residue  was  to  be 
applied  to  the  coffee,  at  its  prime  cost  and  charges, 
including  the  drawback ;  and  the  coffee  remaining 

itjr- 
be- 

tween  the  first  cost  and  the  valuation,  on  the  quan- 
tity covered  by  the  first  policy,  together  with  the 
premium  of  insurance  on  the  second  policy,  con- 
stituted the  amount  of  interest  to  be  covered  by 
the  second  policy.  Minturu  v.  Col.  Ins.  Co.,  10  J. 
R.,  75. 

Insurance  was  made  to  the  amount  of  $15,000  on 
jjfoat  skins,  valued  at  fifty  cents ;  and  the  policy 
contained  the  usual  clause  as  to  prior  insurance.  A 
prior  insurance  had  been  made  by  an  open  policy  on 
the  cargo  on  board  of  the  same  ship,  for  the  same 
plaintiffs,  to  the  amount  of  §22,000,  and  the  prime 
costs  of  the  skins  was  twenty-two  cents  each.  Es- 
timating the  skins  at  fifty  cents  each,  and  the  rest 
of  the  cargo  at  the  invoice  prices  and  deducting 
the  prime  costs  of  the  skins,  the  amount  was  suffi- 
cient for  both  policies ;  but  the  cargo,  exclusive  of 
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uncovered  by  the  first  policy,  estimated  at  twenty- 
five  cents  per  pound,  and  adding  the  difference 


the  skins,  was  not  sufficient  to  absorb  the  prior  in- 
surance. In  an  action  on  the  second  policy,  held, 
that  the  whole  of  the  goat  skins  were  to  be  valued 
at  fifty  cents ;  and  after  deducting  from  this  amount 
the  difference  between  the  invoice  price  of  the 
cargo,  charges,  &c.,  exclusive  of  the  goat  skins,  and 
the  §22,000,  or  the  amount  of  the  prior  insurance, 
the  residue  would  be  the  interest  covered  by  the 
second  policy ;  that  it  was  immaterial  whether  the 
first  policy  was  open  or  valued,  if  the  skins  at  fifty 
cents  each  would  furnish  interest  sufficient  for 
both  policies.  Kane  v.  Com.  Ins.  Co.,  8  J.  K.,  229. 

Where  a  vessel  was  valued  at  82,000,  and  insured 
for  that  sum,  and  there  was  a  prior  insurance  for 
$.5,000,  the  insured  was  allowed  to  prove  that  the 
vessel  was  worth  enough  to  cover  both  policies. 
Kenny  v.  Clarkson,  1  J.  R.,  385. 

Lord  Mansfield  says,  double  insurance  is  "when 
the  same  man  is  to  recover  two  sums  instead  of 
one,  or  the  same  sum  twice  over  for  the  same  loss, 
by  reason  of  his  having  madn  two  insurances  on 
the  same  goods,  on  the  same  ship."  Col.  Ins.  Co.  v. 
Lynch,  11  J.  R.,  233. 

His  lordship  could  never  have  intended  that  two 
isurances  on  the  same  ship  not  for  the  same  entire 
risk,  was  a  double  insurance.  Id. 

The  plaintiffs,  by  an  open  policy  of  insurance,  on 
the  5th  October,  1811,  insured  for  the  defendant  the 
sum  of  §20,000  on  goods  laden  or  to  be  laden  on 
board  the  American  ship  Ann,  for  a  voyage,  "at 
and  from  Bayonne  to  the  first  port  she  might  make 
in  the  United  States."  The  premium  was  fifty  per 
cent.,  and  the  policy  contained  the  following  writ- 
ten clause  relative  to  prior  insurance :  "  Provided 
always,  and  it  is  hereby  further  agreed,  that  if  the 
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cording  to  the  spirit  of  the  clause,  by  which  a 
year  is  given  after  reversal  on  error,  or  arrest 
of  judgment,  to  commence  a  new  suit,  though 
the  period  limited  has  elapsed.  Thus,  with 
respect  to  executors,  if,  in  assumpsit,  they  sue 
out  process  within  a  year  after  the  six  years 
have  expired,  the  action  is  held  to  have  been 
brought  in  time.  This  principle  is  acknowl- 
edged in  the  very  authority  of  Wilcocks  v. 
Huggina,  cited  from  Strange.  In  Story  v.  Atkins 
(2  Stra.  719),  levying  a  plaint  in  an  inferior 
court  was  held  a  good  replication  to  a  plea  of 
the  statute  of  limitations  in  a  superior.  So 
here,  as  the  first  action  was  brought  in  time, 
the  present  ought  to  be  held  a  continuance  of 
the  first  suit.  To  do  it  by  journeys  accompts 
was  forbidden  by  the  nature  of  the  action  ;  as 
it  is  commenced  without  process.  A  new  suit 
was,  therefore,  the  only  mode  ;  and  in  eject- 
ment, which  is  an  action  peculiarly  under  the 
equitable  control  of  the  court,  the  equity 
adopted  in  construing  other  cases  under  the 
statute  of  limitations  ought  to  govern.  It  is 
inferrible  from  the  words  in  the  act,  which 
199*]  *direct  only  the  suit  to  be  prosecuted 
within  the  five  years,  but  do  not  say  with  ef- 
fect. The  plaintiff  did  prosecute  his  claim 
within  the  period,  and  surely  it  is  not  to  be 
prejudiced  by  the  death  of  the  defendants, 
which  was  the  act  of  God.  Rather  than  suffer 
a  clear  title  to  be  thus  defeated,  the  court 
would  give  leave  to  enter  in  the  original  suit 
judgment  against  the  casual  ejector,  mine  pro 
tune. 
Mr.  Woodworth,  Attorney-General,  in  reply 


The  court  are  bound  by  the  express  terms  of 
the  statute.  The  equitable  interpretation  in- 
sisted on  arises  out  of  the  words  of  the  "Act 
for  the  limitation  of  criminal  proceedings  and 
of  actions  of  law."  (!'  Rev.  Laws,  562.)  There 
are  no  such  expressions  in  that  relied  on  by 
the  defendant.  The  reason  which  induced  the 
Legislature  to  pass  the  act,  prohibits  the  con- 
struction urejed  on  the  court.  It  was  .to  quiet 
and  extinguish  claims  on  forfeited  estates  ;  it 
is  against  the  policy  of  the  law,  which  was  not 
enacted  till  thirteen  years  after  the  State  con- 
fiscated the  property  of  its  enemies,  to  pro- 
tract the  time  before  "it  can  take  effect.  Three 
cases  only  were  excepted  from  its  operation  ; 
the  court  cannot  make  a  fourth.  The  intent 
of  the  law  was,  in  all  cases  not  saved,  to  in- 
hibit the  bringing  an  action  after  five  years, 
and  as  the  interests  of  the  people  are  im- 
plicated, a  longer  time  cannot  be  allowed. 

SPENCER,  J.  Upon  the  state  of  facts  in 
this  case,  two  questions  arise:  1st.  What  is 
the  effect  of  the  statute  of  the  26th  of  March, 
1797,  on  suits  instituted  after  the  expiration  of 
five  years  from  its  enactment?  2d.  Will  the 
peculiar  circumstances  of  this  case  exempt  it 
from  the  operation  of  that  act  ? 

The  first  section  of  the  statute1  enacts,  that 
ne  persons  who  have,  or  thereafter  shall  have, 
any  estate  to  any  lands,  supposed  to  be  forfeit- 
ed to  the  people  of  the  State,  by  the  attainder 

1.— Act  limiting  the  period  of  bringing  claims  and 
prosecutions  against  forfeited  estatejs. 


said  assured  shall  have  made  any  other  insurance  on 
the  premises  aforesaid,  prior  in  date  to  this  policy, 
then  the  said  Columbian  Insurance  Company  shall 
be  answerable  only  for  so  much  as  the  amount  of 
such  prior  insurance  may  be  deficient  toward  fully 
covering  the  premises  hereby  insured ;  and  the  said 
Columbian  Insurance  Company  shall  return  the 
premium  upon  so  much  of  the  sum  by  them  in- 
sured as  they  shall  be  by  such  prior  insurance  exon- 
erated from.  And  in  case  of  any  insurance  upon 
the  said  premises  subsequent  in  date  to  this  policy, 
the  said  Columbian  Insurance  Company  shall,  nev- 
ertheless, be  answerable  for  the  full  extent  of  the 
sum  by  them  subscribed  hereto,  without  right  to 
claim  contribution  from  such  subsequent  assurers; 
and  shall,  accordingly,  be  entitled  to  retain  the 
premium  by  them  received,  in  the  same  manner  as 
if  no  such  subsequent  assurance  had  been  made." 
In  September,  1811,  goods  consisting  of  wine, 
brandy,  and  seventeen  bales  of  furniture,  were 
shipped  on  board  the  Ann  at  Bordeaux,  for  the  ac- 
count and  risk  of  the  defendant,  the  invoice  price 
of  which,  deducting  an  interest  of  Lewis  Barry, 
was  $9,512.  The  ship  arrived  in  safety  at  New  York 
on  the  15th  December,  1811,  with  the  wine,  brandy, 
and  furniture,  which  were  duly  delivered  to  the  de- 
fendant. One  case  of  the  furniture,  which  had  been 
damaged  on  the  voyage,  was  surveyed  by  the  ward- 
ens of  the  port,  and  sold  at  auction,  the  net  pro- 
ceeds of  which  was  four  hundred  and  sixty-eight 
dollars  and  five  cents.  The  invoice  cost  of  the  case 
of  furniture  was  one  thousand  and  ninety-four  dol- 
lars, but  with  premium  and  charges  amounted  to 
two  thousand  one  hundred  and  seventy-three  dol- 
lars forty  six  cents.  Id. 

It  was  held  that  the  risk  on  the  second  policy  was 
not  divisible,  and  that  the  insured  were  not  entitled 
to  a  return  of  the  premium  from  the  underwriters 
at  New  York  on  the  amount  covered  by  the  prior 
insurance  in  Philadelphia.  Id. 

The  assured  is  not  entitled  to  two  satisfactions. 
Thus,  upon  a  double  insurance,  although  he  may 
sue  the  underwriters  on  both  policies,  he  can  re- 
cover only  the  real  amount  of  his  loss,  to  which  all 
the  underwriters  shall  contribute  in  proportion  to 
their  several  subscriptions.  Lucas  v.  Jeff.  Ins.  Co., 
6  Cow.,  365. 

In  the  first  action  he  may  recover  the  whole  sum 
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insured,  leaving  the  defendant  to  recover  a  ratable 
satisfaction  from  the  other  insurers.  Id. 

The  two  policies  in  such  case  make  but  one  in- 
surance. Id. 

In  case  of  any  other  insurance  upon  the  property 
hereby  insured,  whether  prior  or  subseqent  to  the 
date  of  this  policy,  the  insured  shall  not,  in  case  of 
loss  or  damage,  be  entitled  to  demand  or  recover  on 
this  policy  any  greater  portion  of  the  loss  or  dam- 
age sustained,  than  the  amount  insured  shall  bear 
to  the  whole  amount  insured  on  the  said  property. 
Settled  construction  of  this  clause.  Id. 

Where  there  are  several  policies  containing  this 
clause,  they  are  all  and  each  liable  to  pay  the  rata- 
ble portion  mentioned  in  the  clause,  though  it  hap- 
pen that  some  paid  more  than  their  share ;  and  even 
enough  to  cover  the  whole  loss,  and  this,  whether 
they  had  knowledge  of  all  the  policies  at  the  time 
or  not.  Id. 

There  is  no  contribution  between  policies  contain- 
ing this  clause.  Id. 

Where,  however,  there  are  several  policies,  and 
only  one  contains  this  clause,  and  the  others  pay  to 
the  extent  of  their  subscriptions,  which  is  more 
than  their  ratable  share,  this  will  be  a  defense,  pro 
tanto,  in  an  action  against  the  underwriters  on  the 
policy  containing  that  clause ;  and  if  the  policies 
without  the  clause  have  paid  enough  to  cover  the 
loss,  it  is  a  complete  defense  for  the  others ;  for 
they  are  liable  to  contribute  to  the  underwriters 
who  have  paid.  Id. 

And  so  were  all  the  policies  without  this  clause. 
Id. 

If  underwriters,  sued  on  a  policy  containing 
this  clause,  seek  to  defend  themselves  on  the  ground 
that  other  policies,  without  it,  have  paid  the  whole 
loss,  or  more  than  their  ratable  share,  it  lies  with 
them  to  show  affirmatively  the  other  policies  with- 
out the  clause.  This  is  matter  of  defense ;  and  the 
absence  of  this  clause  in  the  other  policies  will  not 
be  intended.  Id. 

Where  there  are  several  policies  on  the  same  sub- 
ject, without  this  clause,  it  is  double  insurance ; 
they  are  all  deemed  but  one  policy :  the  insured 
can  recover  but  one  indemnity ;  and  contribution 

Prevails  between  the  insurers.    Id.    3  N.  Y.  Dig.,  p. 
?5,  et  seq. 
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or  conviction  of  any  person,  for  any  act  or 
crime  done  during  the  late  war,  and  which  had 
been  theretofore  granted  or  conveyed  by  the 
commissioners  of  forfeitures,  shall,  after  the 
expiration  of  five  years  from  the  passing  the 
act,  have,  prosecute,  sue,  or  maintain,  any  ac- 
tion or  suit  at  law  for  the  recovery  thereof, 
against  the  right  or  title  so  granted  or  conveyed 
by  the  people  of  this  State. 

The  second  section  of  the  statute  enacts,  that 
if  any  persons  shall,  and  do,  at  any  time  after 
2OO*]  the  period  of  five  *years,  sue  or  prose- 
cute any  suit  or  action  at  law,  or  make  any  title, 
or  claim,  in,  or  to  any  of  the  lands  granted  as 
aforesaid,  that  then  such  person,  so  suing  or 
prosecuting  such  action,  shall  henceforth  be 
utterly  barred  forever  of  all  and  every  such 
suit  or  action. 

The  third  section  protects  the  right  of  in- 
fants, feme  coverts,  and  insane  persons,  allow- 
ing them  the  period  of  five  years  after  their 
disabilities  are  removed,  to  bring,  sue,  and 
prosecute  their  suits  or  actions. 

There  is  a  material  difference  in  the  phra- 
seology of  this  act  and  the  common  statute  of 
limitations.  The  latter  requires  the  suits  to  be 
commenced  within  the  periods  designated  ;  the 
present  not  only  requires  the  suits  to  be  brought 
within  five  years  from  the  passing  the  act,  but 
declares  that  no  person,  after  that  period, 
shall  have,  prosecute,  sue,  or  maintain  any 
action  or  suit  at  law  for  the  recovery  of  lands 
sold  by  the  commissioners  of  forfeitures. 

The  reasons  for  an  act  savoring  of  such  rigor 
are  explained  in  the  preamble  to  it.  The  title 
deeds  and  documents  relative  to  forfeited  es- 
tates, had  been  carried  away  by  the  former 
proprietors,  whose  conduct  caused  their  for- 
feiture, and  the  title  of  the  State  resulting 
therefrom  became  peculiarly  liable  to  be  ob- 
scured or  defeated.  From  the  expressions 
used  in  the  first  and  second  sections  of  this 
statute,  it  appears  to  me  that  the  sense  of  the 
Legislature  is  plainly  manifested  to  be,  that, 
except  as  to  titles  accruing  after  the  passing 
the  act,  and  the  case  of  infants,  feme  co- 
vens, and  insane  persons,  they  meant  to  inhibit 
the  maintaining  any  suit,  without  reference  to 
the  period  of  its  commencement,  after  the  ex- 
piration of  five  years  from  the  passing  the  act. 
I  do  not  feel  myself  at  liberty  to  nullify  an  act 
of  the  Legislature,  in  the  face  of  expressions 
so  conclusive. 

If,  however,  the  law  should  be  construed  to 
relate  only  to  the  commencement,  and  not  the 
maintainance  of  suits,  the  objection  is  con- 
clusive that  these  actions  were  brought  too 
late. 

Courts  have  allowed  a  year  to  commence  a 
new  action  in  case  of  executors,  if  the  limita- 
tion had  not  attached  on  the  death  of  the  tes- 
tator ;  but  this  was  done  as  being  within  the 
equity  of  the  proviso  in  the  statute,  giving 
the  plaintiff  a  year  to  commence  a  new  action, 
20 1*]  where  the  judgment  *is  arrested  or 
reversed.  The  present  statute  has  no  such 
proviso  as  is  contained  in  the  statute  of  James, 
or  our  statute  of  limitations  ;  there  is,  there- 
fore, no  ground  on  which  to  raise  an  equitable 
construction,  so  as  to  embrace  the  case  of  the 
lessor  of  the  plaintiff.  It  has  been  justly  re- 
marked by  his  counsel  that  his  case  is  a  hard 
one,  as  he  had  commenced  two  ejectments 
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within  the  period  required,  both  of  which 
were  defeated  by  the  death  of  the  defendants. 
Suggestions  of  this  kind  cannot  alter  the  lan- 
guage of  the  law.  In  the  cases  of  Prideaux  v. 
Webber  (1  Lev.  31),  and  Lloyd  v.  Vaughan  (£. 
Stra.,  1257),  the  statute  of  limitations  was 
pleaded,  to  which  it  was  replied,  that  certain 
rebels  had  usurped  the  government,  and  none 
of  the  king's  courts  were  opened,  yet  the 
whole  bench  gave  judgment  in  favor  of  the 
defendant,  that  the  statute  of  limitations  was 
a  good  bar,  "although  the  courts  were  not 
open,  because  there  is  not  any  exception  in  the 
act  of  such  a  case,  and  infants  had  been 
bound  thereby,  if  they  had  not  been  ex- 
cepted." 

It  is  only  necessary  to  add,  that  in  my  opin- 
ion, without  we  repeal  the  statute,  the  plaintiff 
cannot  recover. 

LIVINGSTON,  J.  As  the  first  action,  which 
was  commenced  in  time,  was  not  prosecuted 
to  effect,  by  reason  of  the  defendant's  death, 
but  was  renewed  a  second  and  third  time  on 
the  same  account,  I  inclined  to  think,  on  the 
trial,  that  the  plaintiff  was  not  barred.  It  has 
been  my  wish  ever  since,  to  adhere  to  this 
opinion ,  but  with  every  leaning  towards  the 
plaintiff,  who  has  a  good  title  to  the  premises, 
I  am  compelled  to  abandon  it.  His  situation 
is  a  very  hard  one,  but  the  hardship  is  not  of 
our  creating.  The  Legislature  has  thought 
proper  to  force  those  who  claim  title  to  for- 
feited estates  to  bring  their  actions  within  a 
certain  period,  and  although  it  may  not  have 
been  intended  to  take  advantage  of  the  act  of 
God,  its  language  is  sufficiently  strong  to  pre- 
clude our  interference,  whatever  injustice  may 
be  produced.  After  prescribing  a  term,  it  is 
declared,  that  "if  any  person  shall  thereafter 
sue,  he  shall  be  utterly  and  forever  barred 
from  a  recovery ;  "  if,  then,  this  suit  was  not 
commenced  within  the  period  defined,  what 
power  or  right  have  we  to  relieve  the  partv,  or 
*take  his  case  out  of  the  plain  letter  of  [*2O2 
the  law?  Courts,  it  is  true,  have  considered 
cases  which  would  have  been  barred  by  the 
letter  as  within  the  equity  of  certain  provisions 
of  the  statute  of  limitations  ;  thus,  if  a  first 
judgment  be  arrested  or  reversed,  a  year  is 
allowed  to  bring  a  new  action,  and  so  totie* 
quoties ;  and  the  equity  of  the  proviso  has 
been  extended  to  an  executor,  who  sued  out 
process  within  a  yearafter  his  testator's  death, 
if  six  years  had  *uot  elapsed  when  he  died  ; 
but  here  is  no  proviso,  within  the  equity  of 
which  this  case  can  be  brought.  Infancy, 
coverture,  and  insanity,  are  alone  saved.  No 
other  impediment  or  contingency  is  provided 
for.  Neither  of  these  disabilities,  nor  any  re- 
sembling either  of  them,  existed  here  ;  so  that 
we  cannot,  without  legislating,  help  the  plaint- 
iff. It  is  certainly  much  better  to  permit  a 
statute  now  and  then  to  work  individual  hard- 
ship, however  great,  than  by  too  liberal  an 
application  of  what  may  be  supposed  rules  of 
equity,  to  render  its  provisions  uncertain  or 
nugatory.  By  too  great  indulgence  of  con- 
struction, the  statute  of  limitations,  passed 
for  the  most  salutary  purposes,  is  become,  in 
a  great  measure,  inoperative,  if  not  a  dead 
letter.  A  person  can  hardly  open  his  mouth, 
even  to  deny  an  old  debt,  without  exposing 
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himself  to  an  action  for  it ;  although  the 
remedy  has  been  barred  for  many  years. 
•(Cowp.,  543.)  If  its  object  were  to  prevent 
•controversies  about  stale  demands,  courts  have 
been  ingenious  to  defeat  it,  by  permitting  the 
loosest  expressions  to  ensnare  the  unwary,  and 
prevent  its  attaching,  notwithstanding  the 
most  positive  declaration,  that  an  action  shall 
be  commenced  within  a  certain  time  subse- 
quent to  its  accruing,  and  not  after.  Although 
1  shall  always  feel  bound  by  these  decisions, 
in  cases  where  they  apply,  I  am  not  desirous 
•of  extending  them,  and,  therefore,  do  not  think 
myself  at  liberty  to  depart  from  the  very  im- 
perative tone  of  the  law  now  under  considera- 
tion. Without  repealing  it,  or  making  a  new 
law,  this  suit  cannot  be  maintained.  Ita  lex 
scripts  est  will  be  a  sufficient  answer  to  any 
•complaint  of  hardship  or  inconvenience. 

"When  the  words  of  an  act  are  doubtful 
•and  uncertain,"  says  the  great  and  learned 
2O3*]Lord  Chief  Justice  Willes,  *"it  is  proper 
to  inquire  what  was  the  intent  of  the  Legis- 
lature, but  it  is  very  dangerous  for  judges  to 
launch  too  far  in  searching  into  the  intent  of 
the  Legislature,  when  they  have  expressed 
themselves  in  clear  words.  In  the  present 
case,  the  terms  are  too  explicit  to  leave  room 
for  interpretation,  or  the  smallest  obscurity  on 
the  meaning  of  the  Legislature.  My  opinion, 
therefore,  is,  that  judgment  of  nonsuit  be 
•entered. 

THOMPSON,  J.  The  only  question  submitted 
to  the  consideration  of  this  court  is,  whether 
the  plaintiff  be  not  barred  from  maintaining 
his  action  by  reason  of  the  Act  of  the  28th  of 
March,  1797. 

This  statute  requires  suits,  in  cases  like  the 
present,  to  be  brought  within  five  years  from 
the  passing  of  the  law.  A  suit  for  the  recov- 
ery of  the  premises  in  question  was  com- 
menced within  the  time  limited,  and  abated 
by  the  death  of  the  then  defendant.  Another 
action  was  forthwith  commenced,  but  not  un- 
til after  the  time  limited,  which  also  abated 
by  the  death  of  the  then  defendant.  The  pres- 
ent suit  was  thereupon  immediately  brought. 
These  facts,  thus  concisely  stated,  are  those 
which  will,  I  think,  take  the  case  out  of 
the  letter  of  the  statute.  No  laches  is  attribu- 
table to  the  plaintiff.  He  commenced  his  first 
suit  in  due  season  and  the  whole  delay  has 
been  occasioned  by  the  death  of  the  parties. 
I  think  the  case  comes  strictly  within  the 
maxim,  that  the  act  of  God  shall  prejudice  no 
man.  (Shelly's  case,  1  Rep.,  97,  b.)  It  would 
be  highly  unreasonable  that  those  things 
which  are  inevitable  by  the  act  of  God,  which 
no  human  vigilance  or  industry  can  avoid  or 
prevent,  should  be  construed  to  the  prejudice 
of  any  person  in  whom  there  was  no  laches. 

Thus  in  the  case  of  the  statute  of  limitations, 
pleaded  to  actions  by  executors  on  simple  con- 
tract debts,  it  has  been  decided  that  if  the  six 
years  be  not  elapsed  at  the  time  of  the  testa- 
tor's death,  it  will  save  the  bar  by  reason  of 
the  limitation,  if  the  executor  take  out  proper 
process  within  a  year,  although  the  six  years 
be  elapsed  before  process  sued  out. 

This,  however,  is  said  to  be  within  the  equity 
of  the  statute,  which  gives  a  year  to  commence 
2O4*J  a  new  action,  in  *case  the  first  judg- 


ment  has  been  arrested  or  reversed.  (Bull  JNr. 
P.,  150.)  I  am  not  able  to  discover  the  appli- 
cation of  the  reason  to  the  rule. 

The  object  of  the  statute  was  to  make  pro- 
vision where  delay  had  been  occasioned  by 
the  acts  of  the  law,  and  is  confined  to  the  two 
cases  where  judgment  had  been  reversed  or 
arrested.  The  proviso  has  no  reference  what- 
ever to  cases  where  the  delay  has  been  occa- 
sioned by  death.  The  reason  assigned  will, 
at  all  events,  show  that  courts  will  go  great 
lengths  to  prevent  the  application  of  the  stat- 
ute of  limitations.  But  the  exceptions  out  of 
it  have  been  carried  still  farther.  It  has  been 
ruled,  that  where  an  executor  brings  assump- 
sit,  but  dies  before  judgment,  and  the  six  years 
run,  his  executor  may,  notwithstanding,  bring 
a  fresh  action,  if  he  brings  it  in  a  reasonable 
time,  which  is  to  be  left  to  the  discretion  of  the 
court,  upon  the  circumstances  of  the  case. 

This  principle  is  strongly  fortified  by  the 
case  of  Wilcocka  v.  Huggins  (Fitz.,  81,  170,  289, 
2  Stra.,  907;  Esp.  Dig.  150).  where  the  court 
would  not  sustain  the  action  against  the  plea  of 
the  statute  of  limitations,  by  reason  of  the  delay, 
there  having  been  a  lapse  of  four  years  between 
the  death  of  the  first  executor  and  the  com- 
mencement of  the  then  suit.  But  they  say  if 
the  second  executor  had  been  retarded  by  suits 
about  the  will  or  administration,  and  he  had 
shown  that  in  pleading,  it  would  have  been 
otherwise:  because,  then  the  neglect  would 
have  been  accounted  for. 

If  circumstances  like  these  would  prevent  the 
statute  of  limitations  from  running  against  a 
claim,  a  fwtiori,  ought  the  death  of  a  party? 
It  is  said,  however,  the  statute  is  positive,  and 
contains  no  provisions  for  cases  like  the  pres- 
ent. It  is  true  there  is  no  express  provision; 
but  I  consider  the  case  as  coming  within  the 
spirit  of  the  act.  The  object  of  the  Legislature 
was  to  expedite  the  prosecution  of  claims 
against  lands  that  had  been  considered  as  for- 
feited ;  and  although  the  present  action  can- 
not, technically  speaking,  be  called  the  same 
as  the  one  first  commenced,  yet  it  is  the  same 
claim,  followed  up  with  all  the  dispatch  in  the 

Eower  of  the  lessor  of  the  plaintiff.  The 
egislature  could  not  have  contemplated  the 
application  of  the  statute  to  a  case  like  the 
one  before  us.  Delay  occasioned  *by  [*2O5 
the  act  of  God  forms  an  exception,  ex  neces- 
sitate rei,  without  any  express  provision.  I 
am,  therefore,  of  opinion,  that  the  plaintiff  is 
entitled  to  judgment. 

KENT,  Ch.  J.  The  statute  of  limitations 
which  is  set  up  by  the  defendant,  was  passed 
the  28th  of  March,  1797,  and  declares  that 
no  person  having  any  right  to  lands,  sup- 
posed to  have  been  forfeited,  and  heretofore 
conveyed  by  the  commissioners  of  forfeitures, 
shall,  after  five  years,  have  any  suit  for  the 
recovery  thereof,  against  the  title  conveyed 
by  the  people,  with  a  saving,  nevertheless, 
of  the  rights  of  infants,  feme  coverts,  and  per- 
sons insane. 

The  present  case  is  not  within  any  of  the 
exceptions  of  the  act  ;  but  is,  at  least,  within 
the  equity  of  those  exceptions.  The  statutes 
of  limitations  were  formerly  construed  with 
extraordinary  rigor  against  the  plaintiff,  as  in 
the  cases  of  *Prideaux  v.  Webber  (1  Lev.  31,  and 
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1  Keb.  157),  and  of  Bremion  v.  Eoelin  (1  Lev. 
Ill),  in  which  the  replications,  stating  that  the 
king's  courts  were  shut  during  the  rebellion, 
were  held  to  contain  no  excuse,  because  not  a 
•case  within  the  exceptions  of  the  statute.  A 
•different  and  more  reasonable  construction 
prevailed,  however,  in  this  court,  in  the  case 
of  Sleight,  Administrator,  &c.,  v.  Sane,  decided 
in  April  Term,  1799.  That  suit  was  on  a 
promissory  note,  dated  in  1777.  The  defend- 
ant pleaded  the  statute  of  limitations.  The 
plaintiff  replied  that  the  defendant  was  within 
the  British  lines,  in  the  southern  district  of 
this  State,  under  the  power  and  protection  of 
the  British,  from  1777  to  the  24th  of  Novem- 
ber, 1783,  when  he  departed  this  State,  and 
that  the  suit  was  brought  within  six  years 
after  his  return.  The  defendant  rejoined  that 
he  did  not  join  the  British  till  after  the  cause 
of  action  arose  ;  and  on  demurrer,  the  court 
ruled,  that  being  within  the  British  lines, 
which  were  held  by  right  of  conquest,  was 
"being  out  of  the  State,  as  it  respected  the  stat- 
ute of  limitations,  and  gave  judgment  accord- 
ingly for  the  plaintiff.  This  decision  was  a 
liberal  construction,  if  not  extension,  of  the 
•exception  in  the  statute.  But  whenever  the 
plaintiff  has  brought  his  suit  in  season,  and 
that  suit  has  failed,  in  consequence  of  the  act 
of  the  defendant,  or  of  the  act  of  God,  and  a  new 
suit  has  been  commenced  with  due  diligence, 
although  after  the  limitation  had  expired,  the 
2OG*J  *defendant  seems  never  to  have  been 
allowed  to  avail  himself  of  the  statute  in  bar 
of  the  new  suit.  Thus,  in  the  case  of  Mathewa 
v.  Phillips  (2  Salk.,  425),  the  plaintiff  brought 
fcis  suit  in  an  inferior  court ;  while  it  was 
pending  there  the  six  years  expired,  and  the 
defendant  removed  the  cause  by  habeas  corpus 
Into  the  King's  Bench,  where  the  plaintiff  was 
obliged  to  declare  de  novo,  and  the  defendant 
pleaded  the  statute  of  limitations  ;  the  court 
held  that  the  plaintiff  might  reply  the  suit 
below,  not  for  the  reason  that  the  suit  above 
was  a  continuation  of  it,  but  because  the 
plaintiff  had  rightfully  and  legally  pursued  his 
right,  and  it  should  not  be  in  the  power  of  the 
defendant  to  defeat  him  of  a  remedy  without 
any  default.  It  has  also  been  repeatedly  held 
that  where  the  creditor  brought  his  action  be- 
fore the  expiration  of  six  years,  and  died 
pending  the  suit,  but  after  the  six  years  had 
expired,  the  executor  had  one  year,  at  least, 
after  the  death  of  the  testator,  to  renew  the 
suit  ;  and  if  the  new  suit  had  been  retarded, 
by  the  contests  about  the  will  or  administra- 
tion, then  a  longer  time  would  be  allowed,  as 
this  would  be  accounting  for  the  neglect. 
<S«k.,  ubi  sup.,  and  2  Stra.,  907.)  The  analogy 
is  so  complete  between  the  case  of  a  suit  within 
the  time  of  limitation  being  defeated  by  the 
death  of  the  plaintiff,  and  by  the  death  of  the 
defendant,  as  that  the  same  rule  ought  to  ap- 
ply in  both  instances.  The  delay  arises  from 
the  act  of  God  ;  it  would,  therefore,  be  unjust 
and  against  the  general  maxim  of  law,  to  make 
that  event  work  to  defeat  the  party  of  his 
remedy.  The  judges,  says  Plowden",  p.  205, 
"have  ever  been  guided  by  the  intent  of  the 
Legislature,  which  they  have  always  taken 
according  to  the  necessity  of  the  matter,  ac- 
cording to  that  which  is  consonant  to  reason 
and  good  discretion."  Following  the  rules  of 
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sound  and  established  interpretation,  it  is  diffi- 
cult to  suppose  the  Legislature  intended  to 
save  the  party's  right  in  cases  of  marriage  and 
infancy,  and  not  also  in  such  as  the  present, 
where  the  death  of  the  possessor  defeats  it. 
We  are  rather  to  conclude  that  they  consid- 
ered the  present  case  as  already  provided  for, 
by  rules  and  decisions  long  established  and 
universally  approved.  There  is  the  greater 
reason  why  the  present  case  should  be  brought 
within  the  *equity  of  the  exceptions  to[*2O7 
the  statute,  because  the  act  prescribed  a 
new,  special,  and  rigorous  rule  against  par- 
ticular claims.  It  is,  therefore,  not  founded 
on  general  and  equal  principles  ;  and,  more- 
over, it  took  away  from  the  party  a  right  with 
which  he  was  antecedently  vested — the  right 
to  bring  his  suit  within  twenty  years.  The 
conduct  of  th%  lessor  of  the  plaintiff,  in  bring- 
ing his  first  suit  within  the  new  limitation  of 
five  years,  and  in  reviving  it  with  all  possible 
diligence  as  often  as  it  was  abated,  by  the 
death  of  the  defendant,  is  analogous  to  that  of 
the  disseizee,  who  made  continual  claim, 
which  was  admitted,  by  the  common  law,  to 
save  the  right  of  entry  from  being  tolled 
by  descent. 

But  if  the  statute  is  absolutely  binding  in 
every  case  not  expressly  mentioned,  yet  the 
plaintiff  is  entitled  to  relief  in  another  way. 
When  Strong,  the  landlord,  was  made  defend- 
ant to  the  first  suit,  he  was  not  joined  with  the 
tenant,  who  must  have  refused  or  neglected 
to  appear,  and  by  the  statute  of  1  Rev.  Laws, 
146,  judgment  ought  to  have  been  entered 
against  the  casual  ejector,  and  when  the  land- 
lord was  admitted  in  his  stead,  the  rule  pre- 
scribed by  the  act  is,  that  execution  upon  the 
judgment  against  the  casual  ejector  stay  until 
further  order.  Why  this  judgment  was  not 
entered  does  not  appear  ;  but,  as  it  ought  to 
have  been  done,  and  as  the  plaintiff  is  now  to 
lose  his  right  forever,  by  reason  of  that  omis- 
sion, I  think  we  ought  to  do  here  as  is  the 
common  practice  in  a  thousand  other  instances  ; 
grant  a  rule  that  judgment  be  entered  against 
the  casual  ejector,  mine  pro  tune,  and  that 
the  plaintiff  be  at  liberty  to  proceed  upon  that 
judgment. 

TOMPKINS,  J.,  gave  no  opinion,  having  been 
concerned. 

%*  The  bench  being  thus  divided,  the  par- 
ties, by  advice  of  the  court,  agreed  to  turn  the 
facts  into  a  special  verdict,  and  carry  the  case 
to  the  Court  of  Errors. 

Cited  in-5  Wend.,  516 ;  10  Wend.,  282. 


FERRIS  v.  COLES. 

Act  for  Inspection  of  Flour  and  Meal — When 
Penalties  Under. 

Under  the  "  Act  for  the  inspection  of  flour  and 
meal,"  on  such  only  as  is  purchased,  manufactured 
or  shipped  for  exportation  do  the  penalties  attach, 
and  ir  an  iuspector,  without  being  requested,  in- 
spect, against  the  will  of  the  proprietor,  though 
every  cask  be  deficient  in  weight,  and  falsely  tared, 
debt  will  not  lie  for  the  penalties,  unless  it  appear 
the  flour  or  meal  was  for  exportation. 
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DEBT,  by  the  inspector  of  New  York,  for 
two  penalties  under  the  "  Act  for  the  In- 
spection of  flour  and  meal"  (1  Rev.  Laws, 
424),  subject  to  the  opinion  of  the  court 
whether  he  was  entitled  to  recover  both,  one, 
or  neither. 

2O8*]  *The  declaration  stated  that  "  Ed- 
ward Ferris,  who  sues  in  this  behalf  as  well 
for  the  poor  of  the  city  of  New  York  as  for 
himself,  complains  of  John  B.  Coles,"  &c., 
"  that  he  render  to  the  said  poor  and  to  the 
said  Edward,  who  sues  as  aforesaid,  five  hun- 
dred and  thirty-seven  dollars  and  sixty  cents, 
which  he  owes  to  and  unjustly  detains  from 
them.  For  that,  whereas,"  by  the  act  it  was 
enacted,  that  all  wheat  flour,  "manufactured 
for  exportation,"  should  be  packed  in  casks  of 
a  certain  length,  containing  a  certain  number 
of  pounds,  "  the  tare  of  each, cask  to  be  re- 
spectively marked  on  one  head  with  a  marking 
iron,"  the  net  weight  only  of  each  Cask 
"  packed  as  aforesaid,"  to  be  branded  on  it, 
and  that  the  manufacturer  or  owner  of  any 
flour  put  up  in  casks  should  "  be  subject  to  a 
penalty  of  fifty  cents  for  every  pound  such 
cask  was  tared  less  than  the  true  weight  there- 
of, and  any  inspector  of  flour  or  meal,  having 
reason  to  suspect  such  cask  or  casks  to  be 
falsely  tared,  might  ascertain  the  same  by  a 
suitable  examination  thereof,"  and  further, 
"  that  it  should  be  the  duty  "  of  the  inspectors, 
"upon  application  to  them  made,  to  examine 
and  determine  the  quality  of  such  flour,"  and 
"  from  time  to  time  weigh  such  casks  of  flour 
as  they  should  suspect  of  being  too  light ;  and 
if  found  not  to  contain  the  just  and  true 
weight,  to  mark  or  brand  the  same  on  the 
head  with  the  word  "  light,"and  for  each  cask 
which  they  should  so  mark  or  brand,  they 
should  be  entitled  to  receive  from  the  owner, 
for  their  trouble  of  weighing  the  same,  the 
sum  of  twenty  cents  for  every  barrel,"  and  the 
manufacturer  of  such  flour  to  ' '  forfeit  and 
pay  for  every  pound  weight  of  flour  deficient, 
the  sum  of  twenty  cents,"  the  same  "  to  be  re- 
coverable before  any  justice  of  the  peace,  or  in 
any  court  of  record  in  this  State  having  cog- 
nizance thereof,  by  any  person  who  would 
prosecute  for  the  same,  one  half  to  the  prose- 
cutor and  the  other  half  to  be  paid  to  the  over- 
seers of  the  poor  of  the  city  or  town  "  where 
the  fraud  was  detected  ;  "  the  declaration  then 
set  forth,  that  the  defendant,  after  the  passing 
of  the  act,  to  wit,  on,  &c.,  was  "  the  owner  of 
384  half  barrels  of  flour  tared  two  pounds  each 
less  than  the  true  weight  thereof,  by  reason 
2O9*]  whereof,  and  by  *force  of  the  said  act 
of  the  Legislature  of  the  State  of  New  York, 
an  action  hath  accrued  to  the  said  Edward, 
who  sues  in  this  behalf  as  well  for  the  poor 
of  the  said  city  of  New  York  as  for  himself, 
to  have  and  demand  of  the  said  John  the  sum 
of  $384,  parcel  of  the  said  $537.60,  to  wit,  the 
sum  of  fifty  cents  for  every  pound  each  of  such 
casks  was  tared  less  than  the  true  weight," 
and  also,  "  that  the  said  John  was  the  manu- 
facturer of  384  half  barrels  of  flour,  which  con- 
tained two  pounds  each  less  than  the  weight 
branded  thereon,  by  reason,  &c.,  an  action  had 
accrued,"  &c.,  "to  have  and  demand  of  the 
said  John  the  sum  of  $153.60  (residue,  &c.), 
being  the  sum  of  twenty  cents  for  every  pound 
weight  so  deficient,"  yet,  &c.,  "  to  the  damage 
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of  the  said  Edward,  of  $587.60.     Plea,  the- 
general  issue  and  joinder. 

It  was  admitted  that  the  plaintiff  was  re- 
quired by  the  defendant  to  inspect  72  half 
barrels  of  flour,  which  proved  to  be  not  only 
falsely  tared,  but  deficient  in  quantity,  and 
that  the  penalties  thereby  incurred  were  duly 
paid.  That  at  this  time  the  defendant  had  in 
his  store  384  half  barrels,  which  had  a  few 
days  before  been  inspected,  and  regularly 
marked  and  branded  by  the  plaintiff  ;  but  that, 
on  his  finding  the  above  deficiency  and  t':tKi 
hood  in  the  tare,  he  insisted  on  re-inspecting- 
them,  which  the  defendant  refused  to  permit, 
and  absolutely  prevented  from  being  done.  It 
was  further  admitted,  in  order  to  try  the 
plaintiff's  right  to  inspect  and  weigh  with- 
out request,  that  all  the  half  barrels  were  de- 
ficient in  weight,  as  well  as  falsely  tared,  and 
that  the  defendant  was  both  owner  and  manu- 
facturer. 

To  the  case  detailing  these  facts  and  plead- 
ings, the  defendant  subjoined  the  following 
points,  as  'to  what  he  should  rely  on  in  argu- 
ment :  1.  That  the  declaration  makes  a  de- 
mand, and  requires  judgment  to  be  rendered 
for  the  poor  of  the  city  of  New  York,  and  Ed- 
ward Ferris,  whereas  such  a  judgment  cannot 
be  given  by  law,  under  the  act  on  which  the 
suit  is  founded.  2d.  That  it  is  not  averred 
in,  nor  does  it  appear  by,  the  plaintiff's  decla- 
ration, that  the  384  half  barrels  of  flour,  al- 
leged to  have  been  falsely  tared,  and  deficient 
in  weight,  were  intended  for  exportation,, 
without  which  the  penalty  would  not  arise. 
*3.  That  the  plaintiff  having  once  [*21O 
regularly  inspected,  marked,  and  branded  the 
said  384  barrels,  was  precluded  from  after- 
wards saying  they  were  falsely  tared,  or  con- 
tained less  than  their  due  quantity.  4th.  That 
the  plaintiff  had  no  right  to  inspect  or  examine- 
without  request. 

Mr.  Biker,  for  the  plaintiff.  The  first  point 
raised  [resolves  itself  into  this ;  that  the  dec- 
laration is  on  behalf  of  the  plaintiff,  and  the 
poor  of  the  city  of  New  York,  instead  of  be- 
ing on  behalf  of  himself  and  the  overseers  of 
the  poor.  It  is,  in  effect,  the  same  thing  ;  for 
the  overseers  are  to  distribute  and  pay  over  to- 
the  poor,  who  are  the  persons  actually  inter- 
ested. To  name  them  was  unnecessary,  and 
totally  insignificant.  (Frederick  v.  Lookup,  4 
Burr.,  2019  ;  French  v.  WiUnldre,  Andrews, 
67.)  The  action  is  given  to  "  any  person  who 
will  prosecute  for  the  same."  It  might,  there- 
fore, have  been  in  the  name  of  the  plaintiff 
only.  This  was  settled  by  the  third  resolu- 
tion in  the  first  of  the  cases  adduced,  ^he 
answer  to  tie  second  objection  of  the  defend- 
ant is,  that  in  the  section  of  the  act  by  which 
the  penalties  are  imposed,  general  expressions 
are  used,  not  confining  them  to  flour,  &c.,  in- 
tended for  exportation,  respecting  which  the 
antecedent  clause  contains  directions.  It  must 
have  been  equally  the  intention  of  the  Legis- 
lature to  protect  the  citizen  from  fraud  as  well 
as  the  stranger,  and  this  was-  the  reason  of  the 
generality  of  expression  used  in  regard  to  the 
penalties"  The  construction  we  contend  for 
derives  support  from  the  7th  section,  which 
supposes  an  inspection  previous  to  that  on  ex- 
porting. The  third  point  receives  an  easy 
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answer.  The  384  half  barrels  had  been  in- 
spected and  branded  only  as  to  quality.  Such 
.  a  circumstance  could  never  prevent  the  right 
to  inspect  the  tare  and  quantity.  An  attention 
to  these  two  different  objects  of  inspection 
will  remove  all  doubt  on  the  last  objection. 
Request  is  necessary  to  inspect,  for  the  pur- 
pose of  ascertaining  the  quality  of  flour  to  be 
exported ;  but  not  to  detect  imposition  in 
weight  and  tare,  and  prevent  defrauding  the 
community. 

Mr.  Riggs,  contra.  The  authorities  cited  are 
under  the  English  statute  of  9  Anne,  ch.  14, 
sec.  2.  By  the  words  of  that  act  it  is  expressly 
ordained,  that  "  it  shall  be  sufficient  for  the 
211*]  *plaintiff  to  allege  the  defendant  or  de- 
fendants is  or  are  indebted  to  the  plaintiff." 
No  such  words  are  in  our  law.  In  the  case 
from  Andrews,  the  plaintiff  used  words  not 
mentioned  in  the  statute.  That  gave  the  ac- 
tion to  the  informer  ;  and  the  plaintiff,  in 
stating  the  per  quod  actio  accredit,  said,  "  to 
the  king,  the  poor,"  and  the  informer,  upon 
which  the  court  decided,  that  naming  the 
king  and  the  poor  was  surplusage.  Our  ob- 
jection is  not  that  the  plaintiff  has  said  too 
much,  but  too  little.  He  ought  to  have  speci- 
fied the  overseers  of  the  poor.  A  decision, 
therefore,  on  redundancy,  cannot  apply  to  an 
exception  for  deficiency.  In  the  present  in- 
stance, the  court  must  find  words  giving  au- 
thority to  pronounce  judgment  in  favor  of  the 
poor,  or  none  can  be  rendered  on  this  record. 
It  is  to  be  observed  that  the  part  of  the  dec- 
laration we  complain  of  is  in  the  demand  of 
the  debt.  The  render  is  asked  for  the  plaint- 
iff and  "  the  poor;"  it  ought  to  have  been  the 
"  overseers  of  the  poor  ;"  for  the  act  directs 
one  half  of  the  penalty  "to  be  paid  to  the 
overseers  of  the  poor."  No  words  in  the  in- 
troductory part  of  the  declaration  are  to  be  re- 
jected as  surplusage,  because  it  is  the  demand 
of  what  is  due,  and  the  rendition  of  judg- 
ment must  be  according  to  it.  In  debt  for 
foreign  coin,  if  the  demand  be  that  the  de- 
fendant render  the  foreign  money,  no  judg- 
ment can  be  pronounced.  A  doubt  may  be 
entertained  how  far  the  poor  ought  to  have 
been  named.  It  has  been  said  they  cannot 
sue.  (Dickinson  v.  Clare,  1,  2  Keb.,  280.)  In 
Balchin  v.  Clarke  (Barnes,  471)  the  court  ruled 
the  trustees  of  a  turnpike  act  need  not  be 
named  in  a  qui  lam  action  where  half  the  pe- 
nalty was  given  to  them.  But  the  statutes 
under  which  the  suit  was  brought,  the  26  Geo. 
II.,  ch.  30,  28  Geo.  II.,  ch.  17,  do  not  order 
the  money  to  be  paid  to  the  trustees,  as  our 
law  does  to  the  overseers.  On  the  second  ob- 
jection, we  submit  to  the  court,  whether  the 
object  of  the  Legislature  was  not  confined 
to  our  foreign  commerce,  leaving  the  injuries 
and  wrongs  offered  our  domestic  trade  to  the 
remedies  the  law  previously  afforded.  If  so, 
the  allegation  was  indispensable. 

The  clause  by  which  a  double  inspection  is 
glanced  at,  does  no  more  than  say  how  often 
soever  the  casks  have  been  inspected,  still 
they  shall  undergo  an  ultimate  one  at  the 
2 1 2*]  *place  of  exportation.  This  provision 


1.— This  case  is  not  law  as  to  the  point  cited.  See  7 
Wens.  Plead.,  189,  191.  A  precedent  contra  by 
Mr.  Tidd. 
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was  dictated  by  the  sole  view  of  guarding 
our  foreign  trade.  Had  the  defendant  been 
about  to  export  the  flour,  then,  indeed,  I  ad- 
mit that  the  plaintiff  might  have  insisted  on 
inspecting;  but  in  every  other  case  we  deny 
the  right  of  doing  so  undesired.  The  argu- 
ments on  the  other  side  would  make  every 
baker,  nay,  every  person  owning  a  barrel  of 
flour,  liable  to  the  inspection  law,  and  also  to 
the  penalties,  if  falsely  tared,  or  deficient  in 
weight. 

Mr.  Hoffman,  in  reply.  The  first  objection 
is  as  to  form.  The  cases  cited  show  it  good. 
The  statute  of  Anne  gives  the  penalties  im- 
posed, one  moiety  to  the  informer,  the  other 
to  the  poor,  and  yet  a  suit  by  the  informer 
only  may  be  maintained.  Therefore,  here 
we  may  sue  without  the  overseers.  If  it  was 
competent  for  the  plaintiff  to  use  his  own 
name  alone,  then  the  authority  from  Andrews 
is  decisive.  But  as  courts  of  law  recognize 
trusts,  and  take  notice  of  those  beneficially 
interested,  there  can  be  no  impropriety  in  nam- 
ing cestui  que  trust,  instead  of  his  trustee.  The 
conclusion  of  the  declaration  is  to  the  damage 
"of  the  said  Edward,"  and  this  will  warrant  a 
judgment  in  his  favor,  on  which  he  will,  as  to 
the  moiety  not  given  to  him  by  the  statute,  be 
trustee  for  those  entitled.  The  act  makes  it 
the  duty  of  the  owner  to  have  an  inspection  as 
to  the  quality  ;  of  the  officer  as  to  tare  and 
weight.  The  branding,  therefore,  the  former, 
cannot  prevent  ascertaining  the  latter.  When- 
ever there  is  a  "  reason  to  suspect"  fraud  in 
either  of  these,  the  officer  has  a  right  to  in- 
spect, without  waiting  for  a  desire  to  be  made 
known,  or  confining  the  act  to  flour  destined 
for  exportation. 

TOMPKINS,  J.,  delivered  the  opinion  of  the 
court  : 

Several  points  have  been  made  for  the  con- 
sideration of  the  court ;  but  we  notice  only 
one  of  them,  which  appears  to  us  decisive. 
The  object  of  the  statute  was,  to  prohibit  the 
exportation  of  flour  and  meal,  without  being 
first  inspected,  in  order  to  prevent  those  ar- 
ticles being  brought  into  disrepute  in  foreign 
markets.  Accordingly,  the  fourth  section  of 
the  act  provides,  that  no  wheat  flour,  rye 
flour,  Indian  meal,  or  buckwheat  meal,  shall 
be  shipped  for  exportation  out  of  this  State, 
before  the  same  shall  have  been  "sub-  [*213 
milled  to  the  view  and  examination,  and  ap- 
proved of  and  branded  by  one  of  the  inspect- 
ors. The  fifth  section  refers  to  the  fourth, 
and  relates  to  flour  and  meal  manufactured 
for  exportation.  The  subsequent  provisions 
of  the  act  also  relate  merely  to  flour  and  meal, 
purchased  or  manufactured  for  exportation. 
The  words  of  the  statute,  therefore,  and  the 
object  of  it,  confine  the  duties  of  the  inspect- 
or, and  the  penalties  to  be  incurred,  lo  flour 
and  meal  shipped,  purchased,  or  manufactur- 
ed for  exporlation.  In  the  presenl  case,  the 
inspector  was  not  applied  to  for  Ihe  purpose  of 
inspecting  the  flour  of  the  defendant,  but 
what  he'did  was  in  opposition  to  the  express 
orders  of  Mr.  Coles  ;  neither  is  it  averred,  or 
proved,  that  the  flour  in  question  was  either 
purchased,  manufactured,  or  shipped  for  ex- 
portation. Upon  this  ground,  we  are  of 
opinion  the  plaintiff  is  not  entitled  to  recover  ; 
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and  it  is,  therefore,  unnecessary  to  consider 
the  other  objections  stated  by  the  defendant. 

Judgment  for  the  defendant. 
Cited  in— 3  Caines,  138;  ]  Wend.,  235. 


PAYNE  «.  EDEN. 

1.  Note — Blank  Date — Consideration — Signing 
Insolvent's  Petitions—Void.  2.  Id. — Indorsed 
to  One  in  Trust  for  Another — Defenses. 

An  action  will  not  lie  on  a  note  given,  with  a 
blank  for  the  date,  on  consideration  of  signing  an 
insolvent's  petition,  and  to  be  filled  up  after  his  ex- 
oneration, though  subsequent  to  its  being  so  filled 
up,  the  maker  promise  to  pay  it,  and  have  a  suf- 
ficiency in  number  and  value  without  the  payee, 
such  note  being  void  in  its  creation,  and  not  capable 
of  being  set  up  by  a  subsequent  promise. 

A  note  indorsed  to  a  third  person  in  trust  for  the 
benefit  of  some  relative  of  the  indorser's  is,  in  an 
action  by  the  indorsee,  open  to  the  same  objections 
as  if  the  suit  had  been  by  the  indorser. 

A  SSUMPSIT  by  the  holder  of  a  promissory 
A.  note,  made  and  indorsed  under  the  fol- 
lowing circumstances : 

The  defendant  being  about  to  take  the  bene- 
fit of  the  "  Act  for  giving  relief  in  cases  of  in- 
solvency,"1 applied  to  John  H.  Hurtin,  one  of 
his  creditors,  to  sign  his  petition.  This  he 
agreed  to  do,  on  receiving,  for  the  amount  of 
his  debt,  a  note  payable  60  days  after  date, 
leaving  a  blank  for  the  date,  to  be  inserted 
after  the  discharge  was  obtained.  In  conse- 
quence of  this,  Eden  signed  the  note  on  which 
the  present  suit  was  brought;  and  Hurtin, 
without  annexing  any  affidavit  of  his  debt,  put 
his  name,  which  was  the  very  last,  to  the  pe- 
tition ;  though,  exclusive  of  him,  there  was  a 
sufficiency  in  number  and  value  to  exonerate 
the  defendant.  Four  days  .after  Eden  had  ob- 
tained his  discharge,  Hurtin  filled  up  the  blank 
left  for  the  date,  as  if  the  note  had  been  then 
given,  and  indorsed  it  over,  in  trust,  for  one 
of  his  relations,  to  the  plaintiff.  At  the  period 
when  it  fell  due,  the  defendant  was  applied  to 
214*]  for  *payment,  and  promised  he  would 
discharge  it,  admitting  it  to  be  justly  owing. 

Upon  these  facts  the  judge  advised  a  ver- 
dict to  be  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  how  far  the  action  was 
maintainable ;  and  that  it  should  be  referred 
to  the  jury  to  determine  on  what  consideration 
the  note  was  given.  This  being  acquiesced  in, 

1.— 1  Rev.  Laws.  428. 


NOTE. — Insolvents'  notes— Lack  of  consideration. 
Notes  and  bonds  made  by  insolvents  in  consideration 
of  withdrawal  of  opposition  to  discharge  are  void, 
such  consideration  being  illegal.  Wiggin  v.  Bush, 
12  Johns..  306;  Bruce  v.  Lee,  4  Johns.,  410;  Tuxbury 
v.  Miller,  19  Johns.,  313 ;  Rice  v.  Maxwell,  21  Miss. 
(13  Smedes  &  M.),  289 ;  Cockshot  v.  Bennett,  2  T.  R., 
763;  Knight  v.  Hunt,  5  Bing.,  432;  Bryant  v.  Chris- 
tie, 1  Stark.,  263 ;  Sumner  v.  Brady,  1  H.  BL,  647. 

See,  also,  Haywood  v.  Chambers,  5  Barn.  &  Aid., 
753. 

Where  the  note  is  given  in  conmleration  of  8tmfag 
the  insolvent's  petition,  it  is  void,  at  least  as  between 
the  original  parties.  In  addition  to  the  principal 
case,  see  Warren  v.  Lynch,  5  Johns.,  239. 

See,  also,  Weaver  v.  Waterman,  18  La.  Ann.,  241. 
As  to  when  consideration  may  be  inquired  into,  see 
note  to  Baker  v.  Arnold,  post,  279. 
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they  found  for  the  plaintiff,  but  that  the  note 
was  made  by  the  defendant  previous  to  his  dis- 
charge under  the  insolvent  law,  and  in  con- 
sideration of  the  payee's  agreeing  to  sign  his 
petition  for  a  debt  of  the  same  amount  as  that 
specified  in  that  note. 

The  case  now  came  before  the  court  on  this 
single  point,  whether  the  action  was  maintain- 
able or  not? 

Mr.  Boyd,  for  the  plaintiff.  Every  note  of 
hand  carries  within  itself  prima  facie  evidence 
of  a  good  consideration ;  and  though,  as  be- 
tween maker  and  payee,  this  may  be  inquired 
into,  yet  in  the  hands  of  a  third  person,  the  in- 
vestigation is,  unless  suspicious  circumstances 
intervene,  in  general  shut  out.  This  is  the 
common  rule :  if  there  are  any  exceptions 
which  take  the  present  case  out  of  it,  they 
must  be  shown  by  the  other  side.  But  allow- 
ing the  note  to  have  been  originally  bad,  the 
promise  to  pay  it,  made  subsequent  to  the  dis- 
charge, has  rendered  it  good.  A  debt  from 
which  a  party  is  released  by  a  certificate,  or 
operation  of  law,  continues  to  exist  in  faro  con- 
scientue,  and  is  revived  by  a  promise  to  pay. 
The  reason  is,  the  duty  remains,  though  the 
remedy  be  gone.  This  principle  applies,  with 
equal  force,  to  a  security  for  a  debt.  What  is 
there  to  take  this  out  of  the  common  case  of  a 
blank  indorsement,  or  a  blank  signature,  left 
with  a  person  to  be  afterwards  filled  up?  It 
can  never  be  impeached  on  account  of  the  con- 
sideration between  the  original  parties,  for  it 
takes  effect  from  the  filling  up  and  delivery. 
The  present  question  is  not  within  the  rule  of 
the  authorities  that  may  be  adduced ;  for, 
without  the  signature  of  Hurtin,  there  was.  a 
sufficiency,  in  number  and  value,  to  give  Eden 
his  discharge.  There  could,  therefore,  be  no 
fraud  on  creditors,  as  Hurtin  was  the  last  who 
signed. 

Messrs.  Caines  and  Woods,  contra.  General 
principles  are  against  the  action.  To  support 
it  would  be  to  defeat  the  provisions  *of  [*215 
the  act ;  the  objects  of  which  are,  equality  of 
payment,  and  exoneration  of  the  debtor.  Both, 
in  the  present  instance,  would  be  equally  con- 
travened. The  note  is  void,2  as  a  fraud  against 
creditors.  (Cockshot  v.  Bennet,  2  D.  &  E.,  763  ; 
Jackson  v.  Duchaire,  3  D.  &  E.,  551  ;  Jackson 
v.  Lomas,  4  D.  &  E.,  763  ;  Shirley  v.  Martin, 
Excheq.,  14th  November,  1779;  Holland  v. 
Palmer,  1  Bos.  &  Pull.,  95.)  No  recovery, 
therefore,  can  be  had  on  either  a  bond  or  note, 
given  on  such  a  consideration.  (Sumner  v. 

2.— This  position,  first  established  in  our  courts  by 
the  case  in  the  text,  has  been  subsequently  acknowl- 
edged in  repeated  decisions.  Therefore,  on  a  prom- 
ise to  pay  the  costs  of  an  action  in  consideration  of 
the  plaintiff's  not  opposing  the  defendant's  dis- 
charge under  the  insolvent  law,  an  action  cannot  be 
maintained  (Waite  v.  Harper,  2  Johns.  Rep.,  386) ;  so 
a  bond  given  to  procure,  upon  the  same  considera- 
tion, certain  notes  for  the  plaintiff,  cannot  be  en- 
forced (Bruce  v.  Lee  &  Miliken,  4  Johns.  Rep.,  410) ; 
nor  can  a  note  by  a  third  person  to  a  creditor,  to  in- 
duce him  to  sign  an  insolvent's  discharge  (Teomans 
v.  Chatterton,  2  Johns.  Rep.,  295) ;  for  in  all  these 
cases  the  instrument  is  absolutely  void  in  its  crea- 
tion. Were  it  not  so  deemed,  a  transfer  to  an  inno- 
cent indorsee  would  defeat  the  whole  policy  of  the 
law,  and  subvert  the  very  principles  on  which  it 
was  enacted.  Whereas,  by  striking^  at  the  legal  ex- 
istence of  the  security,  the  good  effects  of  the  stat- 
ute are  insured,  and  the  holder  has  only  to  look 
back  to  his  privy  on  the  common  counts,  or  on  the 
original  transaction  between  them. 

CAINES'  REPS.,  8. 


1805 


PAYNE  v.  EDEN. 


215 


Brady,  1  H.  BL,  647.)  To  say  that  there  has 
been  no  fraud  here,  because  there  were  signa- 
tures enough  without  Hurtin,  and  that  he  did 
not  swear  to  his  debt,  is  no  answer  to  the 
authorities  cited. 

Decisions  are  to  be  framed  on  the  broad 
principles  of  general  law,  and  the  spirit  of  the 
act  is  to  govern.  By  the  3d  section,  a  creditor 
is  not  to  receive  anything  "in  action."  This, 
it  is  true,  is  confined  by  the  words  of  the  act 
to  creditors  swearing  to  their  debts.  But  the 
case  before  the  court  is  within  the  spirit  of  the 
law,  and,  therefore,  to  be  decided  by  it,  "lest," 
according  to  Lord  Coke,  in  Twyne'scase,  "the 
good  provisions  of  the  law,  by  a  little  addition, 
and  evil  intention,  should  be  defeated."  A 
further  reason  may  be  added ;  if  the  note  was 
given  in  consideration  of  Hurtin's  signing  the 
petition,  then,  if  he  did  not  sign  as  the  law 
requires,  the  consideration  has  failed,  and  the 
action  cannot  be  maintained.  Besides,  the 
note  was  void  for  want  of  consideration,  as 
without  Hurtin  there  was  number  and  value, 
and  his  name,  therefore,  useless.  So  abso- 
lutely void  are  securities  of  this  nature,  that 
money  had  and  received  will  lie  for  what  has 
been  paid  on  them  (Smith  v.  Bromley,  Doug., 
696,  n.) ;  nay,  so  jealous  is  the  law  on  these 
points,  that  an  agreement  to  give  additional 
security  for  a  composition  cannot  be  enforced. 
(Leicester  v.  Hose,  4  East,  372.)  It  is  not  merely 
as  a  fraud  on  creditors  that  securities  of  this 
nature  are  void.  They  are  so  from  a  species 
of  duress,1  under  which  the  debtor  is  supposed 
to  be.  (Sumner  v.  Brady,  and  the  other  cases 
referred  to.)  These  principles  are  not  the  re- 
sult of  statute  law ;  for,  to  use  the  words  of 
Lord  Mansfield,  "it  was  wrong  before  any 
provision  was  made  by  statute  against  it." 
(Smith  v.  Bromley,  already  cited.)  That  the 
21O*]  note  is  in  the  hands  of  *a  third  person, 
is  immaterial ;  for  when  an  instrument  is  void 
in  its  creation,  it  is  not  available  in  the  hands 
of  even  ».  bona,  fide  holder.  (Lowe  v.  Waller, 
Doug.,  735.  )2  It  is  true,  this  decision  was 
under  the  statute  against  usury.  But  the  prin- 
ciple is  the  same,  whether  an  instrument  be 
void  by  statute  or  common  law.  For,  when 
a  statute  adds  one  thing  more  to  the  list  of  il- 
legal contracts,  it  does  not  make  a  new  rule  of 
law  for  that  particular  thing,  but  only  refers 
one  more  case  to  be  governed  by  old  prin- 
ciples.3 The  promise,  therefore,  to  pay  the 
note  could  not  render  valid  the  instrument  on 
which  this  suit  is  founded  ;  for,  according  to 
Buller,  /.,  in  Cockshot  v.  Bennett  (2  D.  &  E., 
763),  "if  the  security  were  void,  no  subse- 


1.— Therefore,  if  a  debtor  who  has  obtained  his 
discharge  under  the  insolvent  law  be  afterwards  ' 
taken  in  execution  upon  an  antecedent  judgment,  I 
and  to  obtain  his  discharge,  irive  a  note,  the  court  | 
will,  in  a  summary  way,  order  the  note  to  be  given  i 
up ;  but  if  the  maker  has  been  sued  on  it,  and  has  I 
pleaded,  it  will  be  on  payment  of  costs.    Stevenson 
v.  Petit,  January,  18(12,  MS.  Kent,  Ch.  J. 

2.— It  is  on  this  principle,  that  if  a  married  woman 
sign  a  promissory  note,  a  promise  by  her,  when  a 
widow,  to  pay  it,  does  not  establish  the  note,  which 
was  void  in  its  creation.  Lloyd  v.  Lee,  1  Stra.,  W. 

3.— Therefore,  if  a  statute  give  power  to  the  crown 
to  issue  an  extent  on  a  bond,  that  extent  shall  have 
the  same  effect  as  an  extent  issued  upon  a  statute  | 
staple,  or   judgment   at   common   law;    for   new  i 
things  are  governed  by  old  laws.    Lane  v.  Cotton,  1  I 
Salk.,  18 ;  1  Ld.  Raym.,  054,  and  see  also  Rex  v.  Cot- 
ton, Parker,  139. 
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quent  promise  can  set  it  up,  for  it  must  be  rec- 
ollected, that  the  promise  which  is  relied  on  is 
to  revive  the  note."  A  distinction,  therefore, 
is  to  be  taken  between  the  debt  arid  the  se- 
curity. The  first  was  lawful  in  its  creation, 
the  other  never  had  legal  existence.  "There- 
fore," adds  Buller,  J.,  "this  is  not  like  the 
case  of  Truemnn  v.  Fenton"  (Cowp.,  544). 
This  reasoning  applies  to  the  argument  of  sign- 
ing and  indorsing  blank  paper ;  that  is  not  il- 
legal, but  the  giving  the  note  by  the  defend- 
ant was  against  law  at  the  time  he  delivered  it, 
and  could  not  be  made  good  by  any  ex  pott 
facto  act.  A  further  reason  may  be  asssigned 
againts  the^'ws  tertii.  It  does  not  appear  that 
the  plaintiff  gave  any  value  ;  he  is  admitted  to- 
be  a  trustee  for  a  relation  of  the  payee.  This 
throws  an  air  of  suspicion  on  the  whole  trans- 
action, and  lays  it  open  to  the  same  inquiry 
as  if  the  suit  was  between  Hurtin  and  the  de- 
fendant. (Grant  v.  Vaughan,  Burr.,  1516; 
Miller  v.  Race,  1  Burr.,  452.) 

Mr.  Riggs,  in  reply.  The  cases  cited  are  ex- 
ceptions to  the  general  rule,  that  a  promissory 
note  ought  to  be  paid.  The  question  is,  is  this 
such  a  case?  On  the  score  of  fraud,  every 
argument  has  been  anticipated  ;  but  on  the 
point  of  duress,  it  remains  to  show  the  reason- 
ing of  the  other  side  does  not  apply.  So  long 
as  there  is  a  deficiency  in  number  and  value, 
the  debtor  may  be  said  to  be  under  duress  ; 
but  when  the  petition  is  subscribed  by  the 
proper  number  of  creditors,  whose  debts 
amount  to  the  sum  required  by  the  act,  that 
duress  must  cease,  and  the  deduction  fail. 
There  is  nothing,  therefore,  to  prevent  main- 
taining the  suit.  The  note  must  be  taken  to 
have  been  delivered  *only  when  it  [*217 
was  perfected  ;  that  was,  after  the  bankrupt- 
cy ;  and  the  promise  to  pay  made  it  good  by 
relation  to  that  time. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

This  action,  we  think,  cannot  be  sustained. 
The  consideration  for  which  the  note  in  ques- 
tion was  given  undoubtedly  was,  that  the  pay- 
ee should  become,  under  the  Insolvent  Act,  a 
petitioning  creditor  for  the  maker,  though  for 
a  debt  bona  fide  due.  Why  the  defendant,  un- 
der the  circumstances  stated  in  the  case, 
should  be  induced  to  give  the  note,  is  not 
easily  discernible.  He  had  a  competent  num- 
ber of  petitioning  creditors  without  Hurtin. 
But,  whatever  the  reason  might  have  been, 
the  inducement  for  giving  the  note,  according 
to  the  facts  stated  in  the  case,  was,  that  Hur- 
tin  should  become  a  petitioning  creditor.  We 
consider  the  transaction  to  have  been  founded 
in  fraud,  and  against  the  policy  of  the  Insol- 
vent Act.  Although  others  might  not  have 
been  induced  to  become  petitioning  creditors 
by  Hurtin's  example,  yet,  motives  of  human- 
ity might  have  influenced  them  to  it  for  the 
purpose  of  extricating  the  defendant  from  his 
embarrassments,  and  which  they  ought,  and 
probably  would  have  withheld,  had  they  sup- 
posed him  liable  to  any  of  his  creditors  after 
his  discharge.  If  this  note  be  valid,  Hurtin 
not  only  secured  to  himself  a  benefit  not  com- 
mon to'all  the  creditors,  but  will  receive  more 
than  the  amount  of  his  demand.  He  receives 
the  dividend  of  the  insolvent's  estate,  which, 
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for  anything  that  appears,  might  have  been 
twenty  shillings  in  the  pound,  and  besides,  re- 
covers his  whole  debt  against  the  defendant 
on  the  note.  This  would  be  a  fraud  upon  the 
other  creditors ;  for,  if  Hurtin's  demand  be 
extinguished  by  the  note  in  question,  the  divi- 
dend of  the  insolvent's  estate,  among  his  other 
creditors,  must  be  increased.  We,  therefore, 
view  the  transaction  in  no  other  point  of  light 
than  as  founded  in  fraud,  the  note  consequent- 
ly void  in  its  creation,  and  being  so,  the  sub- 
sequent promise  will  avail  nothing.  Contracts 
not  founded  in  fraud,  or  on  immoral  consider- 
ations, may  be  revived  by  subsequent  prom- 
ises, though  before  such  promise  there  was  no 
legal  remedy.  This,  however,  applies  only  to 
cases  where  the  contract  is  voidable,  and  not 
where  it  is  absolutely  void.  In  such  cases,  no 
subsequent  promise  can  revive  it.  It  is  a 
218*]  *mere  nudum  pactum.  Hurtin's  debt 
was  annihilated  by  the  defendant's  discharge 
under  the  Insolvent  Act,  and  he  was  under  no 
obligation  in  equity  or  good  conscience  to  pay 
the  debt,  so  as  to  raise  a  consideration  for  the 
subsequent  promise.1 

We  take  it  for  granted,  from  the  admission 
stated  in  the  case,  "that  the  note  in  question 
was  held  by  the  plaintiff  as  trustee,  and  for 
the  benefit  of  some  relation  of  John  H.  Hur- 
tin,"  that  we  are  to  consider  the  cause  in  the 
same  point  of  view  as  if  the  original  parties 
were  now  before  us.  Under  these  circum- 
stances, the  opinion  of  the  court  is,  that  the  de- 
fendant is  entitled  to  have  judgment. 

Cited  in-12  Johns.,  310 ;  7  Cow.,  176  ;  4  N.  Y.,  456 ; 
7  N.  Y.,  182 ;  4  Sand.,  88 ;  4  E.  D.  Smith,  467 ;  8  Leg. 
Obs.,  278 ;  2  McLean,  228 ;  1  Curt.,  346. 


ELY  v.  VAN  BEUREN. 

1.  Action  Jor  Penalty — Verdict  Cure*  Irregular- 
ity in  Form  of  Declaration.  2.  Id. — Part 
Only  Demanded — Waiver  of  Balance.  3. 
Immaterial  Fact  Alleged. 

After  verdict  in  a  justice's  court  in  an  action  for 
a  penalty,  it  will  be  intended  that  the  offense  proved 

1.— A  note  executed  by  a  debtor  to  a  creditor,  to 
induce  him  to  withdraw  his  opposition  to  the  debt- 
or's obtaining  his  discharge  under  the  insolvent 
law,  is  void.  Wiggins  v.  Bush,  12  J.  R.,  306. 

A  promissory  note  given  on  the  sale  of  a  chattel 
fraudulently  represented  by  the  seller  to  be  of  great 
value,  when,  in  fact,  it  was  of  no  value,  is  without 
consideration  and  void.  Still  v.  Rood,  15  J.  R.,  230. 

Fraud  in  the  sale  of  a  chattel  cannot  be  set  up  in 
bar  of  a  recovery  of  a  note  given  on  such  sale,  un- 
less the  vendee,  on  the  discovery  of  the  fraud,  re- 
turns the  article  purchased  to  the  vendor,  or  shows 
it  to  be  entirely  destitute  of  value.  Burton  v.  Stew- 
art, 3  Wend.,  238. 

If  a  note  is  given  for  a  particular  purpose,  and  the 
object  for  which  it  was  given  should  fail,  the  payee 
ought  to  retain  the  note ;  and  if  he  should  bring  an 
action  upon  it,  the  note  should  be  taken  in  connec- 
tion with  the  agreement,  so  as  to  prevent  his  recov- 
ery. Denniston  v.  Bacon,  10  J.  R.,  198. 

As  where  a  note  was  given  to  be  offered  by  the 
payee  for  discount  on  certain  terms,  not  appearing 
on  the  face  of  the  note,  of  extended  credit  and 
payment  by  installments,  and  the  proceeds  to  be 
applied  in  a  particular  manner,  the  payee,  on  fail- 
ing to  obtain  the  discount,  transferred  the  note, 
with  notice  of  the  agreement :  held,  that  the  indors- 
ee could  not  maintain  an  action.  Id. 

If  a  sheriff,  on  arresting  a  defendant,  take  from 
him  the  promissory  note  of  A,  indorsed  by  the  de- 
fendant in  blank  as  security,  the  assignment  or 
transfer  is  illegal  and  void,  being  contrary  to  the 
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was  such  as  warranted  the  penalty  declared  for,  and 
therefore,  all  want  of  form  in  the  declaration 
cured. 

In  such  a  suit,  if  only  a  portion  of  the  penalty  be 
demanded,  it  will,  after  verdict,  be  intended  the  res- 
idue was  waived,  and  the  defendant  below  cannot 
assign  for  error  that  less  was  recovered  than  might 
have  been  sued  for. 

Alleging  a  fact,  which  is  no  offense,  and  for 
which  damages  appear  not  to  have  been  given,  is 
not  error,  and  only  matter  of  aggravation. 

ON  certiorari.  The  suit  below  was  under  the 
15th  section  of  the  act*  concerning  slaves 
and  servants,  to  recover  the  penalty  of  $12.50, 
for  trading  with  the  slave  of  the  plaintiff. 
The  declaration  was  for  only  $12.50,  stating 
the  trading  to  be  the  amount  of  two  dollars, 
and  that  the  defendant  had  also  inoculated  the 
child  of  his  slave. 

The  errors  submitted  were,  1.  That  the 
kinds  of  goods  sold  were  not  set  forth.  It 
might  have  been  liquor ;  and  then,  under  the 
loth  section,  the  penalty  was  only  five  dollars. 
2.  That  the  plaintiff  should  also  have  declared 
for  the  treble  value  of  the  articles  traded  in  ; 
the  action  having  been  for  only  half  of  the  for- 
feitures incurred,  for  the  two  sums  of  $12.50, 
and  the  treble  value  of  the  goods,  make  but 
one  penalty.  3.  That  the  inoculation  com- 
plained of  was  no  offense. 

Per  Curiam.  We  must,  after  trial,  intend 
that  the  trading  was  shown  by  proof  to  be 
within  the  15th  section,  and  was  not  for  strong 
liquor.  As  to  the  suit  being  for  only  a  part 
of  the  penalty,  it  is  clear  that  the  plaintiff  was 
entitled  to  what  he  did  demand,  the  $12.50  ; 
he  might  have  waived  the  treble  damages,  as 
he  had  a  right  to  do,  and  the  defendant  below 
cannot  complain  that  the  plaintiff  has  recov- 
ered less  than  he  might  have  sued  for.  The 
parties  appeared  at  the  trial,  and  no  objection 
was  taken  to  the  form  of  the  declaration  : 
every  informality  of  it  is,  therefore,  cured  ; 
and  we  must  now  intend  the  substance  of  it 
was  proved.  *The  inoculation,  there-  [*219 
fore,  was  idle  and  null.  It  was  but  mere  ag- 
gravation, and,  as  only  a  single  penalty  was 

statute  concerning  sheriffs :  and  in  an  action  by  the 
sheriff,  as  indorsee  against  the  maker,  the  latter 
may  avail  himself  of  the  fact  to  defeat  the  action. 
Strong  v.  Tomkins,  8  J.  R.,  98. 

A  note  made  by  an  administrator,  as  administra- 
tor, by  which  he  promises  to  pay,  &c.,  for  value  re- 
ceived, by  the  intestate  and  his  heirs,  is  void,  for 
want  of  consideration.  Ten  Eyck  v.  Vanderpoel,  8 
J.  R.,  120. 

It  seems,  that  a  note  given  for  a  pretended  title  is 
not  void  in  the  hands  of  an  indorsee.  Baker  v.  Ar- 
nolds, 3  Cai.  R.,  279. 

It  seems,  that  a  note  given  by  a  devisor  in  his 
lifetime  to  secure  a  devisee  in  a  will  against  the  al- 
teration or  revocation  of  the  will,  is  without  consid- 
eration and  void.  Winchell  v.  Latham,  6  Cow., 
682. 

Where  the  owner  of  a  slave  told  him  that  if  he 
could  procure  good  notes  for  $200,  &c.,  he  would 
immediately  manumit  and  set  him  free ;  and  the 
slave  procured  the  notes  and  delivered  them  to  his 
master,  who  delivered  a  deed  of  manumission,  and 
procured  a  regular  certificate  from  the  overseers  of 
the  poor,  according  to  the  statute,  but  refused  to 
deliver  the  deed  to  the  slave  and  kept  it  two  years, 
during  which  time  he  held  him  as  a  slave.  In  an 
action  brought  on  one  of  the  notes,  against  the 
maker,  held  that  there  was  a  failure  of  the  consid- 
eration, and  the  plaintiff  could  not  recover.  Petry 
v.  Christey,  19  J.  R.,  62 ;  N.  Y.  Dig.,  Vol.  I.,  p.  286,  et 
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recovered,  it  is  evident  no  damages  were  given 
-on  that  account. 

Judgment  affirmed. 
Cited  in— 4  Denio,  178. 


PETRIE  v.  WOODWORTH. 

1.  Misnomer.     2.  Damages — Declaration — Suf- 
ficiency of. 

Where  a  name  appears  to  be  a  foreign  one,  a  va- 
riance of  a  letter,  which,  according  to  the  pronun- 
•ciation  of  that  language,  does  not  vary  the  sound,  is 
not  a  misnomer.  Declaring  for  damages  on  "ac- 
count of  not  fulfilling  a  contract  for  a  lot  of  land" 
in  a  certain  place,  is,  before  a  justice,  sufficiently 
certain. 

IN  ERROR  on  certiorari,  the  exceptions  were, 
1st.     That  the  defendant  below  pleaded  in 
abatement  a  misnomer,  in  being  sued  as  Petris 
instead  of  Petrie.    3d.     That  the  declaration 
was  uncertain  and  insufficient. 

Per  Curiam.  It  was  not  a  misnomer.  It 
was  the  same  surname,  with  the  misspelling  of 
•one  letter.  The  pronunciation  would  still  be 
the  same  in  French  as  the  name  seems  to  im- 
port. '  It  may  also  be  well  inferred  from  the 
return,  that  it  appeared  to  the  justice  that  the 
defendant  was  as  well  known  by  one  name  as 
the  other,  if  they  be  different  ;  and  such  a 
replication  to  such  a  plea  is  good.  The  second 
objection  has  no  weight.  The  declaration  is 
good  enough.  It  was  "for  damages,  on  ac- 
•count  of  the  defendant's  not  fulfilling  a  con- 
tract for  a  certain  lot  of  lease  land  lying  in 
German  Flats." 

We  are  of  opinion    that    the  judgment   be 
•affirmed."1 
» 
Cited  in— 1  Denio,  434 ;  27  Barb.,  40. 

1.— The  New  York  Code  (sec.  175)  provides :  when 
the  plaintiff  shall  be  ignorant  of  the  name  of  a  de- 
fendant, such  defendant  may  be  designated  in  any 
pleading  or  proceeding  by  any  name ;  and  when  his 
true  name  snail  be  discovered,  the  pleading  or  pro- 
ceeding may  be  amended  accordingly. 

A  middle  letter  in  one's  name  being  no  part  there- 
•of ,  a  variance  in  this  respect  between  a  written  con- 
tract asset  forth  in  the  pleadings,  and  that  produced 
In  evidence,  is  immaterial.  Milk  v-  Christie,  1  Hill, 
103. 

A  variance  in  the  name  of  a  corporation  which 
does  not  render  it  materially  different  in  substance 
from  the  true  name  will  not  injure,  especially  in 
proceedings  in  which  the  corporation  is  not  a  party 
to  the  record.  The  People  v.  Runklee,  9  J.  K.,  147  : 
N.  Y.  Dig..  Vol.  IV.,  p.  770,  et  seq. 

2.— The  declaration  alleged  a  contract  to  sell  "a 
crop  of  barley,  supposed  to  be  about  nine  hundred 
bushels,"  and  the  one  produced  in  evidence  was,  to 
-•sell  "  a  crop  of  barley,  about  nine  hundred  bushels ;" 
held,  not  a  material  variance.  Coonley  v.  Anderson, 
1  Hill,  519. 

So  the  declaration  stating  a  contract  to  deliver 
barley  "on  or  before  the  1st  day  of  November;" 
held,  not  a  material  variance,  though  the  contract 
.given  in  evidence  was  to  deliver  the  barley  "by"  that 
day.  Id. 

A  variance  between  the  declaration  and  proof 
must  be  objected  to  at  the  trial,  and  if  not  objected 
to  at  that  time,  the  party  cannot  afterward  avail 
himself  of  it.  Pike  v.  Evans,  15  J.  R.,  210 ;  N.  Y.  Dig., 
Vol.  IV.,  p.  772. 

CAINES'  REPS.,  3. 


MANNY  v.  DOBIE. 


Venire — Defendant  not  Pleading. 

It  is  error  in  a  justice  to  award  a  venire  on  a  de- 
fault, or  when  a  defendant  does  not  plead. 

ON  certiorari.     The  defendant  below  refused 
to  plead,  on  which  the  justice  awarded 
a  venire,  which  was  now  assigned  for  error. 

Per  Curiam.  The  judgment  must  be  re- 
versed. The  reward  of  a  venire  was  erroneous. 
It  cannot  be  done  on  a  judgment  by  default, 
or  where  the  defendant  does  not  plead.  An 
issue  must  be  joined. 


SMITH  AND  DELAMATER 

v. 
RICHARDSON. 

Measure  of  Damages — Contract  to  Carry  Goods — 
Breach — Loss. 

If,  in  consequence  of  a  breach  of  contract  in  not 
transporting  goods,  they  be  sent  by  another  convey- 
ance, and  lost,  damages  cannot  be  recovered  for 
their  value  as  at  the  port  of  destination,  nor  will 
they  be  allowed  for  interest  lost  in  consequence  of 
not  being  in  cash  for  them  at  the  time  when  they 
otherwise  would  have  been  sold. 

MR.  GOLD  moved  to  set  aside  the  report  of 
referees  in  this  suit,  on  an  affidavit  stat- 
ing that  it  was  instituted  to  recover  damages 
for  a  breach  of  contract,  in  not  transporting 
5,000  staves,  belonging  to  the  plaintiff's,  from 
Chaumont,  in  the  County  of  Oneida,  to  one 
Esseltyne's,  on  the  river  *St.  Law-  [*22O 
rence,  in  consequence  of  which  the  plaintiffs 
themselves  undertook  to  do  it  at  an  unusual 
season  of  the  year  ;  and  in  the  attempt  the  raft 
was  cast  away  and  600  staves  lost.  That  under 


NOTE.— Breach  of  contract  hj/  common  carrier- 
Failure  to  transport  goodx—Mcwnire  of  damages. 

The  rule  is  stated  by  Prof.  Parsons  as  follows :  "If 
a  carrier  loses  goods  or  makes  a  wrong  delivery  in 
such  a  manner  as  to  render  himself  liable  for  them, 
the  net  value  of  the  goods  at  the  place  of  delivery 
is  the  measure  of  damages.  But  if  he  fails  to  per- 
form his  contract,  the  goods  being  still  within  the 
power  of  the  owner,  the  difference  between  their 
value  at  the  place  where  he  receives  them,  and  their 
net  value  at  the  place  of  delivery  at  the  time  when 
they  would  have  arrived  if  they  hud  been  carried 
according  to  the  contract,  is  the  measure  of  dam- 
ages." 3  Parsons  on  Contracts,  193.  See,  also,  Ward 
v.  N.  Y.  C.  R.  R.  Co.,  47  N.  Y.,  2»;  Waite  v.  Gilbert, 
10  Cush.,  177  ;  Priestly  v.  R.  R.  Co.,  20  111.,  205;  Wes- 
ton  v.  R.  R.  Co.,  54  Me.,  370;  Rankin  v.  R.  R.  Co.,  55 
Mo.,  107;  Laurent  v.  Vaughn,  30  Vt.,  90;  Watkinson 
v.  Laughton.  8  Johns..  213;  Amory  v.  McGregor,  15 
Johns.,  24;  Greene  v.  Clark,  12  N.  Y.,  343:  Brackett 
v.  M'Nair,  14  Johns.,  170;  Adams  Express  Co.  v.  Eg- 
bert, 30  Penn.  St.,  300;  Spring  v.  Hoskell,  4  Allen, 
112 ;  Ogden  v.  Marshall.  8  N.  Y..  340;  Grund  v.  Pen- 
dergast,  58  Barb.,  210. 

It  has  been  held  that  interest  is  recoverable  from 
the  day  when  the-  goods  should  have  been  delivered. 
Sherman  v.  Wells,  28  Barb.,  403.  See.  also,  as  to  re- 
covery of  interest,  Watkinson  v.  Laughton,  8  Johns.. 
213;  Spring  v.  Haskoll,  4  Allen,  112. 

See,  generally.  Black  v.  Baxendale,  1  Exch.,  410; 
Brandt  v.  Bowlby,  2  B.  &  Ad..  932;  Arthur  v. 
Schooner  Cassius,  2  Story,  81 ;  Ingledew  v.  R.  R.  Co., 
7  Grav,  80 ;  Smith  v.  R.  R.  Co.,  12  Allen,  531 ;  Harvey 
v.  R.  R,.  Co.,  124  Mass.,  423 ;  Lakeman  v.  Grlnnell,  5 
Bosw.,  625 ;  Krohn  v.  Oeehs,  48  Barb,.  127 :  Sturgess 
v.  Bissell,  46  N.  Y.,  462;  Ogden  v.  Marshall,  8  N.  Y., 
340. 
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these  circumstances,  the  referees,  in  assessing 
the  damages,  estimated  them  at  the  full  value 
which  the  staves  would  have  brought  at  the 
Montreal  or  Quebec  market,  and  reported  $341 
due.  This,  he  contended,  was,  in  the  first 
place,  an  improper  rule  to  go  by  ;  for,  should 
even  the  defendant  be  liable  for  the  amount  of 
the  staves  lost,  it  could  be  only  for  so  much  as 
they  were  worth  on  the  spot  where  they  lay.1 
But,  second,  he  argued,  that  the  report  ought 
to  have  been  for  damages  merely  on  account  of 
the  breach  of  the  contract,  which  was  to 
transport  for  $37,  without  any  regard  to  the 
property  in  question  ;  especially  as  the  plain- 
tiffs had,  by  their  unwarrantable  conduct,  ex- 
posed it  to  unusual  and  excessive  risks. 

Mr.  Emott,  contra,  urged,  that  the  action,  as 
appeared  from  the  declaration,  demanded 
damages  for  five  several  reasons :  1st.  For 
goods  sold  and  delivered.  2d.  For  the  loss 
of  600  staves.  3d .  For  the  breach  of  the  contract, 
in  consequence  of  which  the  staves  could  not 
be  delivered  in  season,  and  thereby  the  plaint- 
iffs suffered  from  a  depreciation  in  the  market. 
4th.  For  a  loss  and  injury  sustained,  in  being 
obliged  to  transport  in  an  unfavorable  and 
dangerous  season,  at  greater  hazard  and  ex- 
pense. 5th.  By  way  of  interest  on  the  price  of 
the  staves  from  the  time  when  they  would  have 
been  disposed  of  to  that  at  which  they  were 
actually  lost.  That,  therefore,  the  report 
might  be  founded  on  the  value  of  the  goods 
sold,  and  as  the  sum  at  which  the  referees 
assessed  the  damages,  might  have  been  the 
actual  loss  to  the  plaintiffs,  by  not  having 
their  property  at  market  in  due  season,  the 
application  ought  not  to  be  granted. 

Mr.  Gold,  in  reply.  The  goods  sold  and 
delivered  were  furnished  in  payment  of  the 
$37  consideration  money  for  transporting  the 
staves.  Besides,  on  a  contract  where  the  sum 
paid  was  so  small,  it  is  contrary  to  all  reason 
to  make  the  party  to  perform  insure  the  articles 
against  the  hazards  of  the  voyage,  and  that, 
too,  at  an  unseasonable  period.  Nor  can  he, 
with  greater  propriety,  be  called  on  to  compen- 
sate for  a  loss  of  market ;  for  had  he  entered 
on  his  undertaking,  non  constat,  the  staves 
would  have  arrived. 

221*]  *TOMPKINS,  J. ,  delivered  the  opinion 
of  the  court  : 

The  affidavit,  on  the  part  of  the  defendant, 
alleges  that  the  cause  of  action  presented  by 
the  plaintiffs  to  the  referees,  was  the  nonper- 
formance,  by  the  defendant,  of  a  contract  to 
transport  staves  belonging  to  the  plaintiffs. 

For  the  plaintiffs  it  is  alleged,  that  evidence 
was  adduced  by  them  in  support  of  five 
grounds  of  action.  The  first  ground  it  was  in- 
cumbent on  the  plaintiffs  to  prove,  in  order  to 
make  out  the  consideration  for  the  defendant's 
promise,  which  is  stated  to  have  been  goods 
sold  and  delivered  ;  and  the  other  four  grounds 
grow  out  of  the  special  contract.  The  affidavits 
are.  therefore,  reconcilable. 

1. — But  for  goods  embezzled  or  lost  on  a  voyage, 
though  without  fraud  on  the  part  of  the  master, Tie 
is,  under  the  bill  of  lading,  liable  to  damages  accord- 
ing to  the  net  value  at  the  port  of  delivery.  Wat- 
kinson  v.  Laughton,  8  Johns.  Rep.,  213 ;  see  also  El- 
liot &  Stewart  v.  Russell  &  Lewis,  10  Johns.  Rep.,  1, 
as  to  liability  of  owners  of  vessels  on  inland  waters 
who  carry  for  hire. 
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We  are  inclined  to  think  the  referees  have 
adopted  an  incorrect  principle,  in  fixing  the 
damages  of  the  plaintiffs.  The  price  which 
the  articles  to  be  transported  might  have- 
brought  at  the  Quebec  or  Montreal  market,  is 
too  uncertain  and  unreasonable  to  be  admitted 
as  a  rule  of  damages  ;  neither  ought  the  refer- 
ees to  have  taken  into  the  account  interest 
upon  such  price.2  It  also  appears  that  upon 
the  defendant's  failure  to  fulfill  his  engage- 
ment, the  staves  were  taken  into  the  possession 
of  the  plaintiffs,  and  lost  by  them,  in  attempt- 
ing to  transport  them  at  an  unusual  and  very 
dangerous  season.  It  is,  therefore,  question- 
able whether  the  entire  loss  of  the  staves  is  not 
attributable  to  the  imprudence  and  default  of 
the  plaintiffs  ;  but  even  if  the  defendant  is- 
answerable  for  them,  the  value  of  the  staves 
at  Chaumont  and  not  the  po;  sible  market  price 
at  Quebec  or  Montreal,  ought  to  have  governed 
the  referees.  We  are,  therefore,  of  opinion, 
the  defendant  ought  to  take  the  effect  of  his- 
motion. 

Motion  granted. 

Distinguished— 8  Johns.,  216. 

Cited  in— 21  Wend.,  349 ;  48  Barb.,  130 ;  5  Bos.,  630,, 
635.639. 


THE  PEOPLE  v.  SMITH. 

Attorney — Withholding  Client's  Money — Relief '. 

If  an  attorney  withhold  the  money  of  his  client,, 
this  court  will  afford  relief  in  a  summary  way,, 
without  driving  the  client  to  an  action. 

Citation— Say.,  169. 

MR.  PENDLETON  having,  on  a  former 
day,  obtained  a  rule  to  show  cause  why 
an  attachment  should  not  issue  against  the 
defendant  for  appropriating  money  collected 
for  his  client,  who  was  in  prison,  now  moved 
to  have  it  made  absolute ;  and  in  support  of 
the  application  cited  Say.,  51,  169;  4  Burr.* 
2060;  Stra.,  621,  and  1  Burr.,  654. 

Mr.  Woods,  contra,  insisted  the  proceeding 
was  unwarranted  ;  that  the  money  was  re- 
tained for  costs  and  other  *demands,  [*222 
and  if  such  a  measure  was  adopted  it  would 
be  placing  an  officer  of  the  court  in  a  worse 

2.— When  work  is  done  under  a  special  contract 
but  not  in  conformity  to  it.  and  there  is  a  recovery 
against  a  party  who  is  not  in  fault,  an  ample  allow- 
ance should  be  made  for  all  such  damages  as  the 
defendant  has  sustained  by  any  departure  from  the 
contract.  Ladue  v.  Seymour,  24  Wend.,  60. 

The  damages  recoverable-  against  carriers  for  th,e- 
negligent  loss  or  injury  of  goods  intrusted  to  them 
for  transportation,  are  to  be  ascertained  by  resort- 
ing to  the  price  which  goods  of  the  same  kind  and 


NOTE. — Attorney  and  client  —  Remedy  of  client 
ayainst  attorney. 

The  couit  will  afford  summary  relief  against  an  at- 
torney for  not  paying  over  money  collected  for  his- 
client.  An  attachment  may  issue.  People  v.  Smith, 
supra ;  People,  ex  rel.  Bacon  v.  Wilson,  5  Johns., 
368 ;  Saxton  v  Wyckoff,  6  Paige.  182 :  Matter  of 
Blenkley,  5  Paige,  311 ;  Foster  v.  Townshend,  68  N, 
Y.,  203 ;  "Kuhne  v.  Daily,  23  Hun,  282 ;  Matter  of  Stein- 
ert,  24  Hun,  246. 

The  money  must  have  been  collected  bythe  attorney 
in  his  ffofuttaadl  capacity.  Matter  of  Dakin,  4  Hill,. 
42 ;  Matter  of  Husson,  13  Weekly  Digest,  542. 

It  is  not  necemsary,  however,  that  the  money  be  re- 
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'JACKSON  v.  BROWNELL. 


situtation  than  any  other  citizen,  as  he  would 
thus  lose  the  benefit  of  a  trial  by  jury. 

Per  Curiam.  There  is  no  doubt  of  the 
authority  of  the  court  to  proceed  against  attor- 
neys, for  misbehavior,  in  this  summary  way. 
The  case  in  Say.,  169,  is  in  point.  The  de- 
fendant's conduct  has  been  so  very  improper 
that  we  are  bound  to  interfere.  We,  accord- 
ingly, by  a  special  rule  direct  that  he  exhibit 
to  the  clerk  of  the  court  in  New  York,  within 
ten  days,  his  counter  demands  for  costs,  and 
if  any  balance  appear  due,  on  liquidation  of 
the  accounts,  that  he  pay  it  in  twenty  days  or 
the  attachment  issue.1 

Cited  in— 4  How.  Pr.,  242 ;  6  Daly,  116 ;  2  Co.  R.,  116. 


JACKSON,  ex  dem.  WILBER. 
BROWNELL. 

Sheriff's  Sale — Continuance  in  Possession  by 
Debtor — Agreements  of  Judgment  Creditor — 
Actual  Debt. 

A  sheriff's  sale  of  lands  under  a  ft.  fa.  is  not  void, 
because  on  a  judgment  confessed  on  a  bond  given 
by  a  man  otherwise  in  debt,  and  the  obligee  declare 
he  means  to  befriend  the  obligor  and  his  family,  one 
of  whom  is  accepted  as  the  purchaser  under  the 
execution,  without  paying  the  sheriff  the  considera- 
tion money,  and  the  family  of  the  obligor  continue 
in  possession  as  before.  Aliter,  if  it  appear  the 
bond  was  not  for  an  actual  debt. 


Citation — Twyne's  case. 


1 


N  ejectment,  the  lessor  of  the  plaintiff  made 
title  under  a  sheriff's  sale  by  virtue  of  a  fi. 


1.— Where  an  attorney  keeps  the  money  of  his 
clien^,  which  he  has  collected,  without  a  legal  right 
to  do  so,  he  Will  be  compelled,  on  motion,  to  pay 
the  same  with  the  damages  allowed  by  statute. 
Dunrt  v-  Vahderson,  7  Howard's  Miss.  Rep.,  579. 

quality  bore  in  market  at  the  time  the  injury  oc- 
curred ;  and  this,  though  subsequent  experiments  in 
the  use  of  such  goods  have  resulted  in  showing  that 
the  market  price  was  almost  wholly  imaginary  .their 
real  value  being  little  or  nothing.  Smith  v.  Griffith, 
3  Hill,  333.  See  Smith  v.  Richardson,  3  Cai.  R.,  219 ; 
Bracket  v.  M'Nair,  14  J.  R.,  170;  Watkinson  v. 
Laughton,  8  J.  R.,  '213 ;  Elliot  v.  Russell,  10  J.  R.,  1. 

Thus  in  an  action  against  common  carriers  for  neg- 
ligent injury  to  a  quantity  of  mulberry  trees  which 
had  been  delivered  to  them  for  transportation,  after 
the  plaintiff  had  given  evidence  of  the  market  value 
of  the  trees  at  the  time  the  injury  occurred,  the  de- 
fendants offered  to  prove  that  trees  of  the  same 
species  had  since  been  ascertained,  from  actual  ex- 
periment, to  be  of  no  real  value ;  that  their  market 
value  at  the  time  of  the  injury  was  fictitious :  that 
they  were  not  worth  cultivating  with  a  view  to  the 
raising  of  the  silk  worm;  that  those  in  question 
were  purchased  by  the  plaintiff  for,  the  purpose  of 
growing  seedlings  for  sale ;  and  that  they  were  of 


fa.  issued  on  a  judgment  against  George 
Brownell,  signed  the  fifth  of  August,  1801,  in 
a  suit  instituted  before  October  Term,  1800. 
The  defendant  relied  on  a  sale  by  virtue  of  a./?. 
fa.  upon  a  judgment  by  confession,  on  a  bond 
for  $4,000,  dated  the  first  of  October,  1800,  to- 
one  Bradford  Richmond,  under  whom  she 
held. 

Upon  the  trial  it  appeared  that  Richmond 
himself  was  a  man  of  no  property,  but  that  he 
having  been  deputed  by  several  persons  to  re- 
cover debts  due  them  from  George  Brownell, 
had  taken  from  him  a  bond  and  warrant  of 
attorney  for  the  various  amounts  on  which  the 
judgment  by  confession  had  been  obtained, 
and  had  settled  with  the  creditors  of  Brownell 
for  their  respective  demands,  by  giving  his 
own  responsibilities.  That,  however,  on  the 
day  of  sale  no  money  consideration  was  seen 
to  pass  from  the  defendant,  who  was  the 
daughter  of  the  obligor,  to  Richmond,  he  only 
acknowledging  her  bid  and  giving  a  receipt 
for  $4,000,  for  which  sum  there  was  a  report 
she  had  given  her  notes.  That,  from  the  con- 
duct of  Brownell's  family  at  the  vendue,  there 
seemed  to  be  no  uneasiness  of  mind  at  the 
circumstance  of  his  property  being  sold  ;  on 
the  contrary,  they  appeared  anxious  to  bring 
it  as  much  under  it  as  possible  ;  and  that  since 
the  period  of  sale,  the  family  of  the  obligor 
*had  resided  on  the  lands  in  question,  [*223 
without  any  apparent  alteration  in  the  manner 
of  working  and  conducting  them  from  that 
which  was  before  observed.  In  addition  to 
these  facts,  it  was  in  testimony  that,  previous 
to  the  auction,  Richmond  had  expressed  him- 
self in  a  very  friendly  way  with  respect  to  the 
obligor,  by  saying  he  did  not  wish  to  injure 
him  and  intended  to  give  him  a  chance. 

From  these  circumstances  it  was  contended 
the  sale  was  fraudulent,  and  the  judge  charged 
that,  if  the  jury  believed  the  bond  and  war- 
rant of  attorney  were  given  to  Richmond  upon 
an  assurance  or  understanding  that,  on  the 

no  value  for  such  purpose  the  next  year  after  the 
purchase ;  held  that  the  evidence  was  inadmissible. 
Id. 

Evidence  of  a  latent  defect  in  the  trees  in  ques- 
tion, which  developed  itself  after  the  injury  com- 
plained of,  whereby  they  proved  inferior  in"  value 
to  healthy  trees  of  the  same  species  would  have  been 
admissible.  Id. 

In  cases  where  the  market  value  of  goods  is  the 
proper  test  of  damages,  the  law  contemplates  a 
range  of  the  entire  market  and  the  average  of  prices 
as  thus  fpund,  running  through  a  reasonable  jn-riod 
of  time:  not  any  sudden  and  transient  inflation  or 
depression  of  prices  resulting  from  causes  independ- 
ent of  the  operations  of  lawful  commerce.  Smith 
v.  Griffith,  3  Hill,  333.  See  West  v.  Wentworth.  3 
Cow.,  82. 

The  price  paid  for  an  article  by  a  party  whose 
damages  depend  upon  the  market  value  of  it.  may 
be  given  in  evidence  airainst  him  in  ascertaining' 
such  value.  Id.  N.  Y.  Dig.,  Vol.  II.,  p.  646.  ft  *t<;. 


ceivcd  nor  the  attorney  employed  in  any  Itflal 

iii(l.  Grants'  case,  8  Abb.  Pr.,  357 ;  Ex-parte  Staats,  4 

Cow..  76. 

Unless  a  legal  rigM  exist  summary  relief  will  be  re- 
fused. People  v.  Brotherson,  36  Barb.,  662;  Van 
Tassel  v.  Van  Tassel,  31  Barb.,  439. 

Demand  must  precede  motion  for  attachment.  KJT- 
parte  Ferguson,  6  Cow.,  596;  Cottrell  v.  Finlayson,  4 
How.  Pr.,  242.  See,  however,  Tavlor  v.  Armistead, 
3  Call,  200. 

The  fact  that  the  attorney  claims  alien  on  money 
or  security  in  his  hands  is  not  a  ground  for  refusing 
a  summary  remedy.  Bowling  Green  Savings  Bank 
v.  Todd,  52  N.  Y.,  489 ;  Matter  of  Bleakley,  5  Paige, 
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311 ;  Matter  of  Fincke,  6  Daly,  1 11 ;  Wilmerdings  v. 
Fowler,  14  Abb.  Pr.,  N.  S.,  249. 

See,  further,  upon  the  general  subject,  K.r-i>arte 
Ketehum,  4  Hill,  564;  Barry  v.  Whitney.  :i  Sandf., 
696;  Lamereux  v.  Morris,  4  How.  Pr.,  245;  Hess  v. 
Joseph,  7  Robt.,  609;  Matter  of  Knapp.  85  N.  Y., 
284 ;  Porter  v.  Parmly,  30  Super.  Ct.,  219 ;  Fowler  v. 
Lowenstein,  7  Lans.,  167;  15  Abb.  Pr.  X.  S.,  86; 
Croft  v.  Hicks,  26  Tex.,  383;  Tram  well  v.  Shrop- 
shire, 22  Tex.,  327;  Jones  v.  Miller,  1  Swan  (Tenn.l, 
51;  Merritt  v.  Lambert,  10  Paige.  ,Y>2;  Dunn  v.  Van- 
nerson,  8  Miss.  (7  How.),  579 ;  Thomas  v.  Rol>ert8,  5 
Dana  (Ky.),  189. 

See,  also,  note  to  People  v.  Smith,  Col.  &  Cai.,  497. 
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consequent  sale  which  might  take  place,  some 
favor  or  benefit  should  be  shown  or  al- 
lowed to  Brownell,  or  his  family  ;  or  that 
there  was  any  secret  trust  or  confidence  be- 
tween Brownell  and  Richmond  for  that  pur- 
pose, it  would  be  evidence  of  fraud  against 
the  creditors ;  and  although  the  amount  for 
which  the  bond  was  given  was  due,  their  ver- 
dict ought  to  be  for  the  plaintiff,  in  conse- 
quence of  which  they  so  found. 

It  was  now  submitted  to  the  court  whether 
the  judge  had  not  misdirected  the  jury,  and 
the  .verdict  they  in  consequence  rendered 
ought  not  to  be  set  aside. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court : 

Were  it  certain  that  the  jury  proceeded  on 
the  ground  of  Richmond's  demand  being  ficti- 
tious, we  should  not  disturb  their  finding.  The 
probability,  however,  is,  that  they  acted  under 
a  belief  of  Richmond's  having  promised,  or  that 
there  was  an  understanding  between  the  parties, 
that,  in  the  disposal  of  his  property,  favors 
should  be  shown  to  Brownell  and  his  family. 
This  would  have  been  in  conformity  with  that 
part  of  the  direction  of  the  learned  judge  who 
tried  the  cause,  which  is  supposed  to  be  in- 
correct. Whether  it  were  so  or  not  will  now 
be  examined.  Such  understanding  with  re- 
spect to  personal  property,  it  is  conceded, 
would  have  been  fraudulent ;  but  it  may  well 
be  doubted  whether  the  considerations,  which 
govern  cases  of  this  kind,  apply  to  real  estates.1 
These  arrangements  between  debtor  and  credi- 
tor are  not  deemed  fraudulent  because  of  any 
illegality  in  the  transaction,  as  it  regards  the 
parties  "themselves,  but  on  account  of  their 
tendency  to  deceive  and  impose  on  third  per- 
sons. It  were  a  cruel  policy  in  any  code  of 
laws  to  interdict  every  species  of  favor  to  an 
224*]  *unfortunate  debtor,  under  the  penalty 
of  vacating  all  securities  taken  on  those  terms. 
On  the  contrary,  a  creditor  may  be  as  indul- 
gent and  show  what  favors  he  pleases,  as  the 
price  of  obtaining  security  on  land  for  a  doubt- 
ful debt ;  care  must  only  be  taken  that  there 
be  no  secret  understanding  constituting  a  trust 
in  the  creditor,  in  derogation  or  contravention 
of  the  ostensible  alienation,  or  the  transfer 
will  be  deemed  a  cover  by  which  other  credi- 
tors will  not  be  prejudiced,  or,  in  other  words, 
a  change  of  estate  will  not,  under  such  circum- 
stances, be  considered  as  having  taken  place. 
But  nothing  of  this  kind  occurred  here.  It  is 
not  denied  that  the  land  passed  by  the  sheriff's 
deed  to  Richmond,  nor  pretended  that  he  holds 
it  in  trust  for  Brownell,  or  any  of  his  family, 
but  only  that  he  had  no  right  to  obtain  judg- 
ment, on  a  promise  to  permit  them  to  remain 
in  possession,  on  terms  of  particular  favor. 
In  this  promise  we  perceive  nothing  illegal. 
If  Richmond's  debt  were  in  danger,  and  he 
could  not  obtain  judgment  on  his  ~own  terms, 
he  must  submit  to  those  of  his  debtor,  who,  in 
giving  a  new  security,  had  a  right  to  make  the 
best  bargain  he  could,  so  that  others  were  not 
defrauded.  What  was  to  have  prevented 

1.— The  bare  fact  of  a  grantor  remaining1  in  posses- 
sion of  lands,  conveyed  by  him  to  a  third  person,  is 
not  enough.uncorroborated  by  other  circumstances, 
to  subject  the  transaction  to  the  imputation  of 
fraud.  Every  v.  Edgarton,  7  Wend.,  259. 

<J18 


Richmond's  taking  a  mortgage  for  his  debt  on 
tliis  very  property,  payable  on  the  death  of 
Brownell,  and  with  an  express  agreement  that 
the  latter  should  enjoy  the  premises  during 
his  life,  or  for  a  shorter  period  ;  or  receiving 
an  absolute  deed  in  extinguishment  of  his  debt, 
under  an  agreement  to  give  a  lease  immediately 
to  Brownell,  for  one  or  more  years,  or  as  long 
as  he  might  live,  at  a  pepper-corn  per  annum? 
Agreements  of  this  nature  can  only  be  im- 
peached on  a  supposition  that  there  is  no  dif- 
ference between  such  cases  and  that  of  Twyne. 
A  moment's  consideration  must  convince  us  of 
the  contrary.  Besides  that,  Twyne  was  prose- 
cuted on  the  13th  Eliz.,  cap.  5,  for  making  and 
publishing  a  fraudulent  gift  of  goods ;.  not  one 
of  the  badges  of  fraud  there  relied  on  exists 
here. 

1.  The  gift  in  that  case  was  general,  without 
excepting  apparel,  or  anything  of  necessity. 
Here  was  no  gift  at  all,  but  a  judgment  which 
could  only  be  satisfied  by  a  subsequent  public 
sale,  and  of  so  much  property  only  as  might  be 
worth  the  debt. 

*2.  Twyne's  debtor  continued  in  [*225 
possession,  used  the  goods  as  his  own,  and 
thereby  defrauded  and  deceived  those  with 
whom  he  traded.  This  could  not  happen 
here.  The  defendant  held  the  premises  under 
Richmond,  and  paid  rent.  But  if  she  had  oc- 
cupied them  gratis,  possession  of  real  property 
is  not  ^considered  as  such  evidence  of  title  as 
to  give  the  occupant  a  credit  in  consequence 
of  it.  The  party  may  be  a  tenant  of  the  lowest 
grade,  or  the  property  may  be  incumbered  be- 
yond its  worth,  which  is  often  the  case,  long 
after  the  mortgageor's  possession  continues. 
The  reason,  therefore,  why  possession  of  goods 
(which  is  generally  the  only  criterion  of  this 
species  of  property)  after  sale  is  considered 
fraudulent,  fails  altogether  when  applied  to 
lands. 

3.  In   Twyne's  case  the  gift  was   made    in 
secret.     This  transaction  was  as  public,  as  mat- 
ter of  record,  and  a  sale  at  auction  could  make 
it. 

4.  It  was  also  made  pending  a  writ.     This 
does  not  appear  to  have  been  the  case  here.   A 
debtor,   after  suit  by  one  creditor,  has  un- 
doubtedly a  right,  where  no  bankrupt  laws 
interfere,  to  confess  judgment  to  another,  or 
to  give  him  any  other  preference  or  security 
he  pleases.     All   that   appears    here  is,  that 
Meeker's  suit  was  commenced  before  the  third 
Tuesday  of  October,  1800,  and  that  the  bond 
to  Richmond  was  executed  the  first  day  of  that 
month,  so  that  the  latter  may  have  been  prior 
to  any  lispendens  against  Brownell. 

The  two  last  indicia  of  fraud  in  Twyne's  case 
were  a  trust  between  him  and  his  debtor,  and 
the  gift's  stating  on  its  face  that  it  was  made 
honestly,  truly,  and  bonafide.  Neither  of  these 
marks  appear  here. 

Our  opinion,  therefore,  is,  that  no  assurance 
by  Richmond  to  show  favor  to  Brownell  or 
his  family,  as  far  as  it  respected  his  real  estate, 
or  any  secret  trust  or  understanding  between 
them,  for  that  purpose,  can  avoid  the  judgment 
or  sale  made  under  it.  It  will  always  be  borne 
in  mind  that  a  conveyance  was  not  to  be  made 
by  Brownell  himself  to  Richmond,  which 
would  have  put  it  in  his  power  to  alien  a 
valuable  estate,  for  a  trifling  debt,  but  that  it 
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was  to  proceed,  and  that  after  public  adver- 
226*]  tisement,  from  a  *public  and  sworn 
•officer.  At  this  vendue  any  one  could  bid, 
and  his  other  creditors  might  have  prevented 
the  land  selling  for  less  than  its  value.  Not 
having  done  this.they  have  no  right  to  complain 
of  the  price,  or  of  the  indulgence  shown  to 
the  former  proprietor  or  his  family.1 

New  trial,  with  costs  to  abide  the  event  of  the 


LlOTARD,  D.  W.  CROMMELIN,  AND  B.  I. 
CROMMELIN 

9. 
GRAVES. 

1.  Blockaded  Port — Correspondent  at — Ordering 
Vessel  Forward  —  Capture  —  Liability.  2. 
Open  Account  Current— Interest — Custom. 

If  a  vessel  be  destined  for  a  port  which  is  suspected 
to  be  blockaded  by  the  British,  with  directions  to 
call  at  a  particular  place  for  the  orders  of  the  corre- 
spondent residing  at  the  blockaded  port,  and  to 
whom  she  is  unqualifiedly  addressed,  it  is  not  a 
breach  of  duty  in  him  to  order  the  vessel  to  his  own 
port ;  and  if  sne  be  taken  in  going1  there,  and  con- 
•demned  for  being  guilty  of  a  breach  of  blockade, 
the  correspondent,  if  he  appear  to  have  acted  in 
good  faith,  will  not  be  liable. 

On  an  open  account  current  interest  is  not  allow- 
able, unless  by  the  custom  of  the  trade  or  private 
agreement. 

Citations— 1  Rob.  Ad.  Rep.,  156 :  1  Beawes,  8  vo., 
<tf.,  44 ;  Jones  on  Bail.,  75 ;  2  Ld.  Raym.,  918. 

A  SSUMPSIT  to  recover  the  balance  of  an  ac- 
-LX  count  current,  the  amount  of  which  was 


allowed  to  be  just,  provided  the  plaintiffs 
were  entitled  to  compound  interest  on  the 
annual  rests,  and  had  not  made  themselves 
liable  for  the  value  of  a  cargo  consigned  to 
them  by  the  defendant  and  George  Barnewall. 
To  ascertain  these  points,  the  case  which  had 
been  referred  to  arbitration  by  consent  now 
came  up  for  the  direction  of  the  court  on  the 
points  of  law,  all  objections  as  to  the  right  of 
setting  off  the  misfeasance  of  the  plaintiffs 
being  waived. 

From  the  voluminous  correspondence  spread 
before  the  court,  and  admitted  as  true,  the. fol- 
lowing appeared  to  be  the  facts  principally  re- 
lied on. 

Upon  the  24th  of  July,  1798,  the  plaintiffs 
received  a  letter  from  the  defendant  and  his 
then  partner,  Mr.  Vos,  dated  the  14th  of  June 
preceding,  which  said  :  "We  have  found  a 
ship  which  shall  be  the  bearer  of  51  casks,  &c. 
It  is  the  brig  Columbia,  which,  it  is  thought, 
will  sail  the  24th  instant.  The  insurances  will 
be  made  here,  but  our  underwriters  would  not 
do  it,  unless  with  the  clause  that  the  war  risks 
shall  terminate  with  the  dropping  of  the 
anchor  in  the  Texel.  Therefore,  be  cautious, 
and  take  seasonable  measures  to  cover  us  if 
there  should  be  an  open  rupture  between  you 
and  your  sister  republic,  and  this  republic, 
which,  in  our  opinion,  is  unavoidable.  Perhaps 
the  concerned  will  let  her  run  into  Hamburg 
for  your  orders,  which  give,  in  every  event,  to 
Boue  &  Co.,  for  the  vessel  and  cargo* are  under 
our  direction.  Should  the  one  or  the  other  come 
to  you,  prepare  yourself  to  expedite  her  with 
all  despatch,  with  200  pipes  of  *gin  [*227 
(preferably  from  Shimmel)  and  such  other 
goods  as  we  shall  advise  you.  If  we  have 


1.— Where  a  judgment  was  confessed  by  a  party, 
after  an  injunction  had  been  granted  against  him  in 
chancery,  interdicting  all  conveyances,  &c.,  but  at 
the  time  of  the  service  of  the  subpoena,  did  not  ap- 
pear, nor  was  actual  notice  given  to  the  plaintiffs, 
to  whom  the  judgment  had  been  confessed,  before 
it  had  been  docketed ;  a  sale  under  it  was  held  valid, 
notwithstanding  the  lispendens.  Jackson  v.  Roberts, 
1  Wend.,  478. 

Where  the  defendant  has  no  title  to  land  sold  on  a 
fi.  fa.,  for  which  the  sheriff  has  given  a  certificate  of 
sale  to  the  purchaser,  and  indorsed  the  sum  bid  on 
the  fi.  fa.,  relief  will  not  be  grunted  on  motion,  but 
the  purchaser  should  go  to  a  court  of  equity.  Lan- 
sing v.  Quackenbush,  5  Cow.,  38. 

An  agreement  between  persons  having  separate 
and  distinct  interests,  not  to  bid  against  each  other 
at  a  sheriff's  sale,  but  to  divide  the  profits  of  the  pur- 
chase, is  against  public  policy ;  and  is  fraud  upon 
other  pel-sons  interested  in  the  sale.  Id. 

It  seems,  that  an  attorney  who  issues  an  execu- 
tion cannot  become  a  purchaser  at  the  sheriff's  sale, 
either  on  his  own  account,  or  as  the  agent  of  a  third 
person,  without  the  consent,  and  against  the  inter- 


est of  his  client,  and  leaving  the  client's  debt  un- 
satisfied. Id. 

Where  the  client  himself  is  not  prohibited  from 
purchasing,  the  attorney  may  purchase  with  his 
assent;  and  neither  the  defendant  in  the  execution 
nor  a  third  person  can  object  to  the  validity  of  such 
a  purchase.  Id. 

A  purchase  made  by  a  person  standing  in  the  exe- 
cution of  agent  or  trustee  for  the  sale,  however  fair 
and  honest  it  may  have  been,  must  l>e  set  aside  on  the 
application  of  the  ee.xf  HI  mie  t  nw/.or  principal,  if  such 
application  is  made  within  a  reasonable  time.  M. 

If  the  application  is  not  made  within  a  reasonable 
time,  it  will  be  considered  as  a  waiver  or  abandon- 
ment of  the  right.  Id. 

What  shall  be  deemed  a  reasonable  time  has  not 
been  settled  by  any  fixed  rule;  and  seems  to  de- 
pend upon  the  exercise  of  the  sound  discretion  of 
the  court,  under  all  the  circumstances  of  each 
particular  case.  Id. 

A  person  who  is  incapacitated  from  purchasing  on 
his  own  account  cannot  purchase  as  tne  agent  of  a 
third  person ;  neither  can  he  become  a  purchaser 
through  the  intervention  of  another.  Id.  N.  Y.  Dig., 
Vol.  IV.,  p.  1107.  et  *eq. 


NOTE. — Marine  insurance — Deviation—  When  justi- 
fiable. 

Wliere  the  master,  nr  any  other,  having  authority  to 
direct  the  course  of  the  voyage,  acts  in  good  faith  and 
•on  hte  best  judgment,  in  departing  from  the  usual 
course  of  the  voyage,  because  of  necessity,  such 
•deviation  will  not  avoid  the  policy.  Patrick  v. 
Ludlow,  3  Johns.  Cas.,  10,  note;  Talcot  v.  Marine 
Ins.  Co.,  2  Johns.,  130;  Reade  v.  Com.  Ins.  Co.,  3 
Johns.,  352 ;  Post  v.  Phoenix  Ins.  Co.,  10  Johns.,  79 ; 
Graham  v.  Com.  Ins.  Co.,  11  Johns.,  352;  Kane 
v.  Col.  Ins.  Co.,  2  Johns.,  264 ;  Foster  v.  Jackson, 
Marine  Ins.  Co.,  1  Edra.  §el.  Cos.,  290;  Whitney  v. 
Haven,  13  Mass.,  172 ;  Brazier  v.  Chipp,  5  Mass..  1 ; 
Wiggin  v.  Amory,  13  Mass.,  118;  Sillowiiy  v.  Nep- 
tune Ins.  Co,,  12  Gray.  73;  Turner  v.  Protection 
Ins.  Co.,  25  Me.,  515;  King  v.  Delaware  Ins.  Co.,  2 
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Wash.  C.  C.,  300;  Oliver  v.  Md.  Ins.  Co.,  7  Cranch, 
487. 

A  deviation  bemtwc  of  a  blockade,  or  to  avoid  ene- 
my's cruiwr*  is  justifiable.  Robinson  v.  Marine  Ins. 
Co.,  2  Johns.,  89;  Suydain  v.  Marine  Ins.  Co.,  2 
Johns.,  138;  Patrick  v.  Ludlow,  3  Johns.  Cos.,  10. 
note ;  Talcot  v.  Marine  Ins.  Co.,  2  Johns.,  130 ;  Reade 
v.  Com.  Ins.  Co..  3  Johns.,  352 ;  Post  v.  Phrcnix  Ins. 
Co.,  10  Johns.,  79;  Goyon  v.  Pleasants.  3  Wash.  C. 
C..  241 ;  O'Reilly  v.  Gonne.  4  Cainnb.,  249. 

See,  also,  on  general  subject,  Gilfert  v.  Mullet,  2 
Johns.  Cas.,  296,  note. 

Merely  seeing  a  privateer  is  not  a  reasonable 
ground"  for  a  deviation  of  one  thousand  miles. 
Neilson  v.  Col.  Ins.  Co.,  1  Johns.,  301. 

On  the  question  of  interest  on  current  accounts, 
see  Newell  v.  Griswold,  6  Johns.,  45,  note. 
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anything  in  your  hands,  be  careful,  in  the 
name  of  heaven,  to  get  it  out  of  the  country 
before  a  confiscation  of  our  property  may  take 
place."  In  consequence  of  this  letter,  the 
plaintiffs,  on  the  4th  of  August,  wrote  to  Boue 
&  Co. ,  thus  :  ' '  Messrs.  Vos  &  Graves,  of  New 
York,  have  shipped  on  board  the  brig  Colum- 
bia 51,  &c. ,  intended  for  us.  From  the  manner 
in  which  these  friends  write  us,  it  is  possible 
the  vessel  may  come  to  you,  but  they  signify  to 
us,  positively,  that  the  captain  must  follow  the 
orders  we  shall  give  you ;  if,  therefore,  he 
arrive  in  your  port,  and  the  winds  remain  as  at 
present,  which  circumstance  naturally  drives 
the  English  off  our  coast,  you  will  have  the 
goodness  immediately  to  order  him  for  this 
place,  where  he  will  enter  without  hindrance, 
as  has  lately  been  the  case  with  other  American 
vessels.  But  for  the  purpose  of  your  orders 
reaching  the  captain  without  delay,  we  request 
you  to  transmit  them  to  him  at  the  mouth  of 
the  river,  so  that  he  may  receive  them  immedi- 
ately." These  instructions  were  punctually 
followed  by  Boue  &  Co.,  who,  on  the  arrival 
of  the  Columbia  at  Cuxhaven,  forwarded  to 
Weeks,  her  master,  the  directions  given  to  the 
plaintiffs.  On  receipt  of  theft;,  Weeks,  un- 
willing to  comply  with  their  contents,  repaired 
to  Hamburg  (after  forwarding  a  letter  from 
the  defendant  to  Liotard  &  Co.)  to  converse 
with  Boue  &  Co.,  on  the  propriety  of  adhering 
to  the  orders,  and  Boue  &  Co.  advised  waiting 
eight  days,  to  afford  an  opportunity  of  com- 
municating with  Liotard  &  Co.,  on  the  occa- 
sion. This  Weeks  refused  to  do,  unless  Boue 
&  Co.  would  give  him  a  written  injunction  to 
that  effect.  They  declining  to  do  this,  he,  in 
obedience  to  the  directions  transmitted  by 
Boue  &  Co.,  sailed  for  Amsterdam,  though  he 
knew  it  to  be  blockaded,  and  was,  on  the  20th 
of  August,  taken  by  a  British  frigate  and  sent 
into  Yarmouth.  On  the  very  day  of  the  capt- 
ure the  plaintiffs  received  the  letter  forwarded 
to  them  by  Weeks  from  Cuxhaven,  dated  the 
30th  of  June  antecedent,  in  which  the  defend- 
ant and  his  partner  say,  "  the  brig  Columbia, 
Benjamin  Weeks  master,  with  her  cargo  bound 
to  your  port,  we  have  consigned  to  you  ;  but, 
from  motives  of  precaution,  and  with  the  con- 
228*]  sent  of  *the  underwriters,  she  will 
touch  at  Hamburg  for  your  orders.  Immedi- 
ately on  receiving  the  present,  you  are  to  as- 
certain :  1st.  Whether  your  ports  are  in  a  state 
of  blockade.  2d.  Whether  American  property 
will  be  safe  in  your  port,  and  on  shore,  during 
the  Columbia's  stay  with  you.  If  you  have  the 
least  apprehension  respecting  the  latter,  or  if 
the  former  is  actually  the  case,  the  Columbia  is 
to  unload  and  sell  her  cargo  at  Hamburg,  and 
your  friends  must  dispatch  her  immediately 
for  this  place,  with  100  pipes  of  gin,  &c. 
Confiding  in  your  good  judgment  to  act  for 
the  best  of  our  interest,  we  remain,"  &c. 

Upon  the  21st  of  August,  the  plaintiffs 
wrote  to  Boue  &  Co.,  the  following  letter : 
"  We  have,  since  our  last,  received  the  honor 
of  yours  of  the  17th  instant,  by  which  we 
learn,  with  much  pleasure,  that  the  ship  Co- 
lumbia, B.  Weeks,  of  New  York,  is  safe 
arrived  in  your  river.  We  find  that  having 
receiving  your  letter  at  Cuxhaven,  he  had  left 
his  vessel  there,  and  proceeded  in  person  to  see 
you,  for  the  purpose  of  receiving  your  orders. 
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That,  notwithstanding  his  disinclination  for 
going  into  the  Texel,  on  seeing  your  orders,  he 
prepared  to  return  to  Cuxhaven,  and  try  hi& 
luck.  It  would  afford  us  much  pleasure  if  he 
proceeded  to  enter.  However,  if  we  had  re- 
ceived sooner  the  letter  last  forwarded  us  from 
Messrs.  Vos  &  Graves,  we  should,  considering 
the  modifications  therein  contained  of  their 
former  orders,  have  requested  you  to  ascertain 
precisely  whether  he  could  have  proceeded 
through  the  Wadden.  If  not,  you  might  have 
procured  him  other  papers,  and  sent  him  to  the 
port  of  Delfziel,  taking  care  to  give  him  a 
good  pilot  to  carry  him  there.  If,  at  the  receipt 
of  this,  he  shall  not  have  yet  sailed,  you  may 
still  try  to  prevail  upon  him  to  adopt  this 
measure,  which  will  likewise  be  proper,  in  case 
he  happens  to  be  sent  off,  on  attempting  to 
enter  our  ports.  But  if  you  can  noways  induce 
him  to  do  so,  then  you  may  unload  the  cargo, 
and  send  it  to  us,  through  the  Wadden,  as  soon 
as  possible,  and  we  will  avail  ourselves  of  the 
same  channel,  and  send  him  his  return  cargo, 
of  which  we  will  give  *you  the  par-  [*221> 
ticulars.  We  thank  you  for  .the  precision  with 
which  you  have  executed  our  orders."  Upon 
the  27th  of  August  the  plaintiffs  received  from 
the  defendant  and  his  partner,  a  letter  dated 
the  29th  of  the  antecedent  June,  saying  :  "  We 
have  the  pleasure  to  inclose  a  bill  of  lading 
and  invoice  of  the  cargo  of  brig  Columbia, 
Benjamin  Weeks  master,  bound  to  your  port, 
and  on  our  account  consigned  to  you.  Please 
to  dispose  of  the  same  to  the  best  advantage, 
and  lose  no  time  in  reloading  this  vessel  with 
150  pipes  of  gin,  &c.  As  to  the  quantity,  you 
may  add  or  diminish  so  as  to  make  the  invoice 
amount  to  about  $50,000  or  $55,000 ;  and 
whatever  the  sales  of  the  outward  cargo  will 
amount  more,  you.  will  place  to  account,  &c. 
Should  the  forementioned  goods  not  fill  the 
brig,  you  may  augment  the  gin.  You  will  be 
careful  to  advise  us,  by  different  opportunities, 
of  the  probable  amount  of  the  return  cargo, 
and  the  time  when  she  is  likely  to  sail,  in  order 
to  make  insurances  here.  We  inclose  a  price 
current  for  the  information  of  you  and  your 
friends,  which  will  enable  you  to  augment  or 
diminish  in  the  quantity  of  those  articles  we 
order  according  to  the  price  it  bears  with  you, 
not  losing  sight  of  our  intentions  to  have  the 
Columbia  return  with  a  full  cargo  ;  and,  re- 
specting French  brandy,  we  have  to  observe, 
that  we  would  give  it  the  preference  to  gin,  if 
a  pipe  of  the  former  was  to  cost  25  per  cent, 
more  than  the  latter.  There  are  70  shocks  of 
casks,  which  formerly  held  gin,  if  there  is 
time  sufficient  to  have  them  coopered,  we 
would  rather  have  the  gin  you  send  started  in 
them,  as  it  keeps  the  spirit  clear,  or  you  will 
have  it  in  your  power  to  dispose  of  them  to 
advantage.  Captain  Weeks  may  be  in  want  of 
some  new  rigging  and  sails,  with  which  please 
to  supply  him  ;  but  let  all  needless  expenses  be 
avoided.  Relying  on  yoar  zeal  for  our  inter- 
est, we  remain,"  &c.  Soon  after  this,  the  news 
of  the  capture  of  the  Columbia  having  reached 
the  plaintiffs,  they  entered  into  a  long  exculpa- 
tory correspondence  with  the  defendant,  who 
received  from  Boue  &  Co.  a  detail  of  the 
transactions,  showing*  that  no  blame  could 
attach  on  them,  as  they  did  no  more  than  com- 
municate the  orders  they  received.  The  whole, 
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23O*]  however,  terminated  in  *the  defend- 
ant's claiming  from  the  plaintiffs,  on  condem- 
nation of  the  ship  and  cargo,  their  prime  costs 
with  charges,  giving  them  credit  for  the  sums 
received  from  the  insurers  in  America,  after 
deducting  law  expenses,  and  debiting  them 
with  the  amount  of  the  subscriptions  of  those 
underwriters  who  had  failed.  The  right  to  saii 
for  Amsterdam,  though  blockaded,  had  been 
acknowledged  by  the  opinion  of  counsel  taken 
on  the  subject  and  communicated  to  the 
parties  in  the  suit. 

It  was  agreed  that  the  grounds  of  the  sen- 
tence of  the  British  Court  of  Admiralty,  as 
stated  in  the  case  of  the  Columbia,  Weeks 
master,  in  1  Rob.  Adm.  Rep.,  154,  should  be 
used  as  evidence,  in  the  same  manner  as  a  reg- 
ular exemplification  of  the  decree.  If  the 
plaintiffs  were  not  liable  for  the  value  of  the 
vessel,  &c.,  then,  it  was  admitted,  the  defend- 
ant would  be  entitled  to  half  the  amount  of 
certain  .policies  effected  by  Liotard  &  Co.  in 
Amsterdam,  and  responsible  for  advances  to 
Weeks,  and  other  disbursements  in  London, 
while  prosecuting  the  claim  and  appeal  there ; 
"but,  on  the  other  hand,  should  they  be  an- 
swerable, it  was  conceded  the  policies  would 
inure  to  their  benefit,  and  the  advances  and 
disbursements  be  at  their  door. 

Mr.  Rigga,  for  the  plaintiffs,  contended 
that  they  had,  under  the  words  of  the  defend- 
ant's letter  of  the  14th  of  June,  a  general  dis- 
cretionary power  over  the  whole  consignment. 
The  going  to  Hamburg  was  for  the  purpose 
of  receiving  directions  whether  vessel  and  car- 
go, or  the  one  "or  the  other,"  should  proceed 
to  Amsterdam,  and  Boue  &  Co.  were  consti- 
tuted by  the  defendant  himself,  his  agent  for 
•carrying  into  effect  the  instructions  Liotard  & 
Co.  might  give".  If,  therefore,  any  inconven- 
ience arose  from  the  manner  in  which  those 
instructions  were  executed,  it  was  attributable 
to  Bpue  &  Co.,  the  agents  of  the  defendant, 
and  the  plaintiffs,  consequently,  »  ot  liable.  To 
still  further  prove  that  it  was  the  intention  of 
the  defendant  to  confer  this  general  authority, 
Ms  expressions  in  the  next  written  letter  of 
the  27th  of  June  might,  he  said,  be  resorted 
to.  The  vessel  is  there  described  as  "bound 
to"  Amsterdam.  The  return  cargo  was  to  be 
purchased  there,  and  even  that  modified  ac- 
cording to  the  judgment  of  the  plaintiffs,  "on 
231*]  whose  zeal  for  their  *interest  the  de- 
fendant and  his  partner  relied."  In  order  to  es- 
tablish Amsterdam  to  be  the  port  of  ultimate 
•destination,  he  read  from  the  correspondence 
part  of  a  letter  from  Barnewall,  dated  9th  July, 
1798,  saying :  "In  conjunction  with  our  com- 
mon friends,  Messrs.  Vos  &  Graves,  I  have 
loaded  the  brig  Columbia,  Weeks,  with  a  car- 
go of  sugar,  &c.,  for  your  address,  but  from 
motives  of  precaution,  under  existing  circum- 
stances, we  have  ordered  the  vessel  to  touch  at 
Hamburg  for  your  advice,  and  trust  it  will  be 
such  as  to  encourage  to  proceed  to  your  city." 
This,  he  argued,  evinced  the  continuance  of 
the  intention  to  go  into  the  Texel,  and  though 
it  might  be  urged  that  the  letter  of  Barnewall 
begs  the  plaintiffs  "to  follow  the  instructions" 
of  the  defendant,  yet  those  contained  in  theirs 
•of  the  30th  of  June  had  not  been  received  when 
the  orders  to  Weeks  were  given.  It  was  fair, 
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therefore,  to  refer  to  the  words  of  Barnewall, 
as  explanatory  of  the  original  views  of  the  de- 
fendant, in  conformity  to  which,  the  plaint- 
iffs had  directed  the  proceeding  to  Amster- 
dam. It  was  not  till  after  they  had  done  so 
that  the  qualifying  epistle  from  the  defendant 
came  to  hand  Of  course  its  contents  could 
not  affect  the  present  question.  Instantly, 
however,  on  its  receipt,  the  plaintiffs  wrote  to 
Boue  &  Co. ,  giving  fresh  orders,  which  had 
in  view  the  bringing  to  Amsterdam  the  cargo, 
without  incurring  the  risk  of  capture,  as,  if 
that  could  be  avoided,  the  sole  interdiction  of 
the  defendant  was  in  case  it  would  not,  when 
there,  be  safe  from  confiscation.  This  active 
behavior  of  the  plaintiffs  showed  their  vigilant 
attention  to  the  defendant's  interest ;  and  to 
charge  an  agent  with  mismanagement,  there 
must  be  a  violation  of  positive,  explicit  orders, 
or  a  gross  negligence.  But  in  whatever  light 
the  second  directions  to  Boue  &  Co.  were 
viewed  was  immaterial,  as  the  vessel  had 
sailed  under  those  first  given ;  and  if  they 
were  the  result  of  an  honest  bonafide  conduct, 
Liotard  &  Co.  were  exonerated  from  all  con- 
sequences. What  did  ensue  might,  in  fact, 
have  been  prevented  had  Boue  &  Co.,  the 
nominated  agents  for  the  defendant  at  Ham- 
burg, duly  exerted  themselves.  They  knew 
of  the  danger  to  which  the  sailing  for  the 
Texel  would  expose,  and  yet  refused  to  give 
the  captain  a  written  order  to  stay,  onlv  so 
long  as  was  necessary  *to  consult  the  [*i£32 
plaintiffs.  This  took  away  from  Liotard  & 
Co.  all  power  of  averting  the  accident  which 
happened,  and,  as  done  by  the  agent  of  the 
defendant,  to  him  the  loss  must  be  attributed. 
If  to  the  plaintiffs,  they  are  answerable  only 
for  the  prime  costs  and  charges,  not  for  prof- 
its. On  the  point  of  interest,  he  said  that  in 
accounts  with  British  merchants,  custom  had 
sanctioned  the  practice  here  adopted ;  it  was 
the  constant  mode  with  them  to  charge  in- 
terest on  the  amount  of  the  disbursements  of 
each  year,  and  carry  it  into  the  balance  thev 
then  struck,  which  sum,  thus  compounded", 
formed  the  principal,  whereon  interest  was 
calculated  for  the  ensuing  year.  Whether 
this  was  a  usage  to  be  proved'  and  decided  by 
the  referees,  or  a  matter  of  law  arising  from 
the  fact  of  so  much  being  due  at  a  fixed  time, 
was  for  the  court  to  determine. 

Messrs.  Radcliff&nd  Hoffman  argued,  contra, 
that  as  there  was  no  agreement  between  the 
parties  to  show  interest  should  be  allowed, 
nor  usage  of  trade  mentioned  in  the  case,  the 
court  must  decide  the  naked  question,  whether 
interest  were  recoverable  on  a  simple  account 
current.  If  held  to  be  so  in  this  case,  it  must 
be  so  in  all ;  and  to  entitle  to  it.  there  need  not 
be  either  a  stated  or  settled,  but  merely  a  ren- 
dered account.  As  to  the  plaintiffs'  liability, 
independent  of  any  orders,  they  were  respon- 
sible for  the  amount  of  vessel  and  cargo, 
even  under  that  discretionary  power  urged  in 
their  excuse.  It  appeared,  from  the  facts  de- 
tailed, that  they  were  the  general  agents  of  the 
defendant.  It  was  their  duty,  then,  to  pru- 
dently manage  the  shipments  made  to  them, 
without  any  exposition  to  unnecessary  dan- 
gers. Common  reason  would  prohibit  for- 
warding a  consignment  to  a  blockaded  port. 
It  was  no  answer  to  say  that  the  one  by  the 
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Columbia  being  addressed  to  them,  was  sent 
to  a  port  so  situated.  That  circumstance  was 
not  known  to  the  defendant  when  the  vessel 
sailed  ;  the  plaintiffs,  however,  were  well  ac- 
quainted with  it,  as  appears  from  the  letter  of 
the  4th  of  August  to  Boue  &  Co. ,  and  the  re- 
port of  the  case  of  The  Columbia,  in  1  Rob. 
Ad.  Rep.,  154.  To  enable  them  to  guard 
against  all  unknown  dangers  attending  the  en- 
try of  the  Texel,  was  the  reason  why  the  brig 
was  sent  to  Hamburg  for  orders.  Nothing 
233*]  less  than  a  positive  direction  *could 
justify  sending  a^ship,  or  her  cargo,  to  a 
blockaded  port ;  for  the  egress  is  as  hazardous 
as  the  ingress.  The  loading  taken  on  board, 
after  knowledge  of  the  blockade,  would,  by 
the  law  of  nations,  be  confiiscable.  (The 
Frederick  Molke,  1  Rob. ,  36,  150  ;  Vrow  Judith.} 
It  was,  therefore,  particularly  ordered  by  the 
defendant,  that  if  Amsterdam  was  blockaded 
the  cargo  should  be  sold  at  Hamburg,  and 
"the  friends  of  the  plaintiff  dispatch  her  im- 
mediately." This  was  done  to  avoid  the  pen- 
alty of  taking  aboard  a  cargo  from  Amster- 
dam. After  receiving  this  prudent  direction, 
what  is  the  conduct  of  the  plaintiffs?  They, 
as  much  as  in  them  lies,  violate  their  orders, 
and  write,  requesting  the  captain  to  be  per- 
suaded to  attempt  reaching  their  port  by  indi- 
rect means,  and  if  he  cannot  be  induced  to 
that,  to  have  his  cargo  forwarded  to  them, 
that  they  might  sell  and  make  the  returns. 
Thus  encountering  the  very  risk  the  defend- 
ants meant  to  shun.  The  inference  is,  that 
the  possession  of  the  cargo  of  the  Columbia, 
and  the  commissions  of  what  she  would  take 
back,  actuated  the  plaintiffs  to  measures  so 
evidently,  in  all  respects,  opposed  to  their  duty, 
and  the  interests  of  their  correspondents.  We 
contend,  therefore,  for  their  liability,  not  only 
to  the  amount  of  vessel  and  cargo,  but  for  the 
profits  which  might  have  been  made. 

Mr.  Benson  in  reply.  The  manner  in  which 
this  account  is  made  out,  is  in  itself  a  proof 
that  such  was  the  custom  between  the  plaint- 
iffs and  the  defendant.  It  is,  therefore,  from 
the  fact  thus  appearing,  a  matter  of  law  wheth- 
er interest  be  due  or  not.  Under  the  general 
discretionary  authority  conferred  on  the  plaint- 
iffs, nothing:  less  than  a  fraudulent  act,  or  that 
crassa  negligentia,  which  amounts  to  fraud, 
would  make  them  responsible.  This  flows 
from  the  nature  of  the  bailment  to  the  plaint- 
iffs. Besides,  their  orders  were  only  in  aid  of 
the  design  of  the  defendant,  to  send  the  Co- 
lumbia to  a  blockaded  port.  It  cannot  be  ar- 
gued that  it  was  unlawful  for  Liotard  &  Co.  to 
direct  the  cargo,  or  the  vessel,  to  go  to  Am- 
sterdam, because  the  case  of  Vos  &  Graves  v. 
The  United  Insurance  Company  (1  Caines'  Cas. 
in  Error,  7)  has  decided  that,  under  our 
treaty  with  Great  Britain,  the  defendant  him- 
self was  warranted  in  sending  the  Columbia 
for  that  port,  as,  till  warned  not  to  enter,  she 
234*]  had  a  right  to  make  *the  attempt.  If 
the  act  was  legal  in  the  principal,  it  certainly 
was  so  in  the  agent.  It  matters  little  with  us, 
therefore,  what  is  the  English  law  on  the  sub- 
ject of  an  American's  right  to  sail  to  a  block- 
aded port ;  and,  since  the  decision  of  Williams 
v.  Smith  (2  Caines'  Rep.,  1),  if  the  obsidiary 
fleet  be  blown  off,  the  neuter  has  a  right  to  en- 
ter. The  orders,  therefore,  of  the  plaintiffs 
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were  strictly  lawful,  and  though  an  accident 
has  occurrea,  yet,  as  it  was  in  endeavoring  to 
comply  with  directions  the  plaintiffs  were  au- 
thorized to  give,  and  did  bona  fde  communi- 
cate, no  liability  can  attach. 

SPENCER,  J.  The  questions  submitted  by 
the  case  are,  1st.  Whether  the  allowance  of 
of  interest  is  a  question  of  law,  and  if  so, 
whether  the  plaintiffs  are  entitled  to  it.  2d. 
Whether  the  defendant  is  liable  for  certain 
moneys  paid  by  the  plaintiffs  in  London,  to  B. 
Weeks,  master  of  the  brig  Columbia.  3d. 
Whether  the  defendant  is  entitled  to  one  half 
of  the  amount  of  insurance,  made  by  the 
plaintiffs  on  the  cargo  of  the  brig  Columbia, 
or  to  what  part  thereof.  4th.  Whether  the 
plaintiffs  are  responsible  for  their  default  or 
mismanagement,  as  agents  or  consignees,  in 
relation  to  the  capture  and  condemnation  of 
the  said  brig  and  cargo,  so  far  as  respects  the 
one  half  thereof  owned  by  the  defendant. 

The  question  of  interest  is  a  question  of 
law,  depending  on  facts.  In  the  present  case, 
the  facts  are  presented  in  such  a  manner,  that, 
without  applying  the  law  to  them,  I  shall  con- 
tent myself  by  laying  down  principles,  and 
leaving  the  arbitrators  to  make  the  application. 
For  goods  sold  and  delivered,  unless  there  be 
evidence  of  an  agreement  to  pay  interest,  none 
is  recoverable,  until  a  liquidation  of  the  ac- 
count takes  place.1  If  an  account  be  trans- 
mitted by  a  creditor,  and  acquiesced  in,  or  as- 
sented to,  by  his  debtor,  it  becomes  thereby 
liquidated,  and  interest  is  allowable.  On 
money  advanced,  interest  is  legally  demand- 
able.  By  the  usage  of  a  particular  trade,  inter- 
est may  be  allowed  ;  and  if  it  is  customary  to 
allow  it  to  Amsterdam  merchants  after  a  specific 
time,  and  that  custom  is  generally. understood, 
it  may  be  due  in  the  present  case.  These  ob- 
servations may  enable  the  arbitrators,  on  ex- 
amining the  facts,  to  decide  the  question  of 
interest. 

*The  second  question  I  understand  [*235 
to  be  substantially  this :  "Whether  the  charges 
in  England  in  prosecuting  the  claim  for  a  res- 
titution of  the  brig  and  her  cargo,  are  to  fall 
on  the  plaintiffs  or  the  defendants.  This  is 
dependent  on  the  fourth  qiiestion.  For,  if  the 
plaintiffs  have  rendered  themselves  liable  for 
the  capture,  then  they  ought  to  bear  the  ex- 
penses as  an  item  of  damage  ;  otherwise  not. 

The  third  question,  too,  rests  on  the  same 
result.  The  goods  were  acknowledgedly  insured 
by  the  plaintiffs  for  the  concerned  in  that  brig. 
If  the  plaintiffs  are  not  answerable  to  the  de- 
fendant for  the  whole  amount  of  the  prop- 
erty, on  the  ground  of  mismanagement,  then 

1. — An  account  consisting1  of  items  on  the  part  of 
the  plaintiff,  and  only  of  credits  of  payments  on 
the  part  of  the  defendant,  is  an  unliquidated  run- 
ning1 account,which  does  not  carry  interest,  without 
an  agreement  either  express  or  implied.  Wood  v. 
Hickok,  2  Wend.,  501. 

The  testimony  of  a  witness,  that  it  is  the  uniform 
practice  of  grocers  to  charge  interest  on  goods  sold 
after  ninety  days,  unless  a  special  agreement  to  the 
contrary  is  made,  does  not  amount  to  proof  of  the 
usage  of  a  particular  trade,  of  which  all  dealers  in 
that  line  are  bound  to  take  notice,  and  are.presumed 
to  be  informed.  Id. 

Interest  is  recoverable  on  contracts  for  the  pay- 
ment of  money,  from  the  time  w_hen  the  principal 
ought  to  have  been  paid.  Williams  v.  Sherman,  7 
Wend.,  109. 
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the  defendant  becomes  entitled  to  the  one  half 
of  what  has  been  recovered  from  the  under- 
writers in  Holland,  with  an  allowance  to  the 
plaintiffs  for  their  commission. 

The  fourth  point  embraces  the  great  object 
of  the  controversy. 

If  the  position  laid  down  by  SirWilliam  Scott, 
in  condemning  this  vessel  and  hercargo,were  to 

Interest  is  not  allowable  on  an  unliquidated  ac- 
count for  work,  labor  and  services,  especially  where 
the  account  was  not  rendered  before  suit  was 
brought,  and  where  a  greater  sum  was  claimed 
than  was  allowed  after  a  hearing  by  referees, 
Doyle's  Adm'rs  v.  St.  James'  Church,  7  Wend., 
109. 

Interest  cannot  be  charged  for  forwarding  and 
commission  merchants,  on  items  of  an  account  for 
freight,  wharfarge  and  storage ;  they  are  entitled  to 
interest  only  on  cash  advances.  Trotter  v.  Grant,  2 
Wend.,  413. 

Instead  of  allowing  interest  to  their  customers  on 
moneys  received  it  seems  they  may  apply  such  mon- 
eys to  the  satisfaction  of  annual  balances,  unless 
otherwise  directed,  and  allow  interest  only  on  the 
excess  beyond  the  charges.  Id. 

The  court,  Sutherland,  said  :  The  referees  allowed 
the  defendant  interest  on  all  the  cash  paid  by  him 
from  the  day  of  payment.  If  there  was  no  express 
direction  on  the  part  of  the  defendant  as  to  the  ap-  | 
plication  of  his  payments  (and  there  appears  to  have 
been  none)  the  plaintiffs  had  a  right,  as  I  apprehend, 
to  apply  them,  In  the  first  instance,  to  such  part  of 
their  account  as  they  thought  proper,  and  I  per- 
ceive no  objection,  in  principle,  to  the  referees  ap- 
plying those  payments  to  satisfying  the  annual 
charges,  as  far  as  they  were  due  at  the  time,  and  al- 
lowing interest  only  on  the  excess  beyond  those 
charges,  if  any.  The  manner  in  which  the  plaintiffs 
kept  their  account  may  well  warrant  the  presump- 
tion that  they  intended  so  to  apply  the  payment. 
The  report  must,  therefore,  be  set  aside,  and  refer- 
red back  to  the  same  referees,  under  the  above  di- 
rections. Id. 

In. a  leading  case,  an  account  current  had  been 
rendered  in  1797,  containing  a  charge  of  interest, 
which  was  not  objected  to  in  the  succeeding  corre- 
spondence between  the  parties.  Spencer,  J.,  says, 
that  for  goods  sold  and  delivered,  unless  there  be 
evidence  of  an  agreement  to  pay  interest,  none  is 
recoverable  until  liquidation ;  that  an  account  trans- 
mitted to  a  debtor,  and  acquiesced  in,  becomes 
liquidated,  and  interest  is  allowable ;  that  on  money 
advanced  interest  is  legally  demandable ;  and  so  by 
the  usage  of  a  particular  trade.  Thompson,  J.,  said, 
the  plaintiffs  had  a  right  to  charge  interest  on  the 
money  advanced ;  that  the  account  could  not  be 
considered  settled,  and  on  that  ground  carrying  in- 
terest that  it  was  merely  an  account  current  be- 
tween the  parties  ;  and  unless  some  usage  or  prac- 
tice was  shown  to  warrant  the  allowance,  he  should 
think  interest  ought  not  to  be  calculated,  except  on 
the  money  advanced.  Livingston,  J.,  said,  if  there 
be  no  special  agreement  between  the  parties,  or 
usage  of  trade  to  the  contrary,  it  ought  to  be  allow-  I 
ed  on  all  moneys  advanced  from  their  respective  J 
payments.  One  account  is  rendered  as  early  as  1797,  | 
in  which  interest  is  calculated,  and  yet  no  objection  • 
is  made  to;  it  in  the  succeeding  correspondence,  i 
from  which  I  conclude  such  charge  consisted  with 
the  understanding  of  the  parties.  Kent,  Ch.  J., 
said,  the  account  exhibited  is  not  an  account  liqui- 
dated, but  a  naked  account  current ;  and  the  inter- 
est is  allowable  only  on  such  items  in  it  as  are  for 
moneys  advanced,  except  the  usage  of  trade  has 
provided  some  particular  rules  on  the  subject.  Lio- 
tard  v.  Graves,  3  Cai.  R.,  226. 

At  the  next  term  another  case  was  decided.    It 
did  not  state  any  facts,  but  the  question  was  sub- 
mitted whether  interest  could,  in  any  case,  be  re- 
covered under  a  count  for  money  had  and  received. 
Kent,  Ch.  J.,  delivered  the  opinion  of  the  court,  that 
interest  may  be  recovered  in  such  an  action.    He 
says  there  may  be  cases  in  which  the  defendant 
ought  to  refund  the  principal  merely ;   but  there 
may  be  other  cases  in  whicn  he  ought,  ex  (equo  et , 
bono,  to  refund  the  principal  with  interest.    Each  i 
case  will  depend  upon  the  justice  and  equity  arising  j 
out  of  its  peculiar  circumstances,  to  IK-  disclosed  at • 
the  trial.    Peace  v.  Barber,  3  Cai.  R.,  266. 

In  an  anonymous  case,  the  court  said  the  general  ; 
rule  is,  that  interest  is  not  to  be  recovered  on  un-  i 
liquidated  damages,  or  for  an  uncertain  demand. 
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be  regarded  as  law  here,  I  should  consider  the 
plaintiffs  liable  for  the  injury  sustained  by  the 
defendant,  because  they  directed  the  captain 
who  was  consigned  to  them  and  bound  to 
obey  their  orders,  to  do  an  act  imminently  en- 
dangering the  property  intrusted  to  their  man- 
agement, and  this,  obviously  contrary  to  the 
defendant's  intention,  manifested  by  his  send- 

The  question  arose  in  an  action  upon  a  policy  of  in- 
surance, and  they  said  it  was  a  case  for  the  discretion 
of  a  jury.  1  J.  R.,  315. 

So,  in  assumpsit  for  goods  sold :  and  there  were 
mutual  accounts ;  but  no  account  stated  or  balance 
struck.  The  court  said,  there  is  nothing  in  the 
course  of  dealing  between  the  parties  from  which 
an  intent  or  agreement  to  allow  interest  can  be  in- 
ferred. It  is,  therefore,  not  a  case  of  interest.  New- 
ell v.  Griswold,  6  J.  R.,  45. 

So,  where  the  plaintiff  had  procured  an  appraise- 
ment of  certain  buildings  under  a  covenant  in  a 
lease  of  which  the  defendant  had  notice.  The 
plaintiff  claimed  interest  on  the  appraisement ;  but 
the  court  said  it  was  not  conclusive ;  that  the  value 
of  the  buildings  were  open  for  inquiry  at  the  trial; 
and  the  damages  were  therefore  unliquidated  ;  and 
no  interest  was  recoverable.  Hollidav  v.  Marshall,  7 
J.  R.,  213. 

The  reason  why  the  court  would  not  give  interest 
till  rendering  the  accounts,  was  that  the  plaintiffs 
alone  knew  the  fact  that  the  proceeds  of  the  wine 
did  not  re-imburse  the  advances.  Kane  v.  Smith,  12 
J.  R.,  156. 

In  the  case  in  Cowen,  it  may  be  said  that  Reid 
alone  knew  he  had  not  been  re-imbursed  for  his  ad- 
vances by  the  proceeds  of  the  glass.  He  alone  kept 
the  books ;  but  it  is  equally  certain  that  the  defend- 
ants knew  of  his  advances,  and  they  might  have 
known  the  state  of  the  accounts  by  inspecting  the 
books.  They  often  held  their  meetings  at  Reid's 
store,  where  the  books  were  undoubtedly  kept. 
Reid  y.  Renss.  Glass  Factory,  3  Cow.,  393. 

Although  Reid  had  the  means  of  ascertaining  the 
true  state  of  the  accounts,  yet  he  had  not  the  sole 
means.  The  defendants  were  equally  able  to  deter- 
mine, by  an  inspection  of  the  books,  whether  he 
had  been  re-imbursed  for  his  advances.  The  case 
does  not  inform  us  that  any  intimation  was  given 
by  Reid,  of  a  balance  due  to  him  till  the  1st  of  Jan- 
uary, 1819,  though  the  factory  was  burnt  on  the  3d 
of  May,  1815.  Nor  does  it  appear,  that  before  the  1st 
of  January,  1819,  any  step  whatever  was  taken  by 
the  defendants  to  ascertain  their  standing  with 
Reed.  After  that  time,  Reed  alone  was  in  fault,  as 
he  neglected  to  furnish  an  account,  and  none  was 
rendered  till  after  his  death.  I  think,  therefore, 
that  interest  is  properly  chargeable  on  the  moneys 
advanced,  from  the  time  of  such  advances  respect- 
ively, to  the  time  when  there  was  an  attempt 
by  the  defendants  to  liquidate  and  settle  the  ac- 
count. Id. 

Interest  is  not  allowable  on  an  unliquidated  ac- 
count for  goods  sold  and  delivered,  where  no  time 
is  fixed  for  payment,  and  there  is  no  agreement  to 
allow  interest  express  or  implied.  Tucker  v.  Ives,  6 
Cow.,  158. 

A  merchant  or  manufacturer  whose  uniform  cus- 
tom it  is  after  a  limited  period  of  credit,  to  charge 
interest  upon  articles  sold  or  manufactured  by  him, 
may  charge  interest  accordingly  to  those  who  are 
in  the  habit  of  dealing  with  him,  with  a  knowl- 
edge of  such  custom.  Reab  v.  M'Alister,  8  Wend., 
109. 

Here  the  custom  was  proved ;  and  although,  as  a 
general  principle,  running  accounts  do  not  draw 
interest,  yet,  if  a  merchant  has  been  in  tin-  general 
practice  of  charging  interest  after  a  limited  time, 
those  who  deal  with  him  with  the  knowledge  of 
that  fact,  are  bound  to  pav  interest  at  the  expira- 
tion of  that  period  of  credit ;  and  their  liability  is 
the  same  if  they  have  been  in  the  habit  of  settling 
their  accounts  with  him,  in  which  such  interest  has 
been  charged  and  allowed,  hi. 

The  plaintiff  proved  that  the  defendant  was  one 
of  his  customers,  and  that  he  always  charged  in- 
terest on  his  accounts  after  ninety  days.  The  uni- 
form custom  of  a  merchant  is  presumed  to  be 
known  to  those  who  deal  with  him ;  and  are 
supposed  to  act  with  reference  to  that  custom. 
Id. 

An  account  consisting  of  items  on  the  part  of  the 
plaintiff,  and  only  of  credits  of  payments  on  the 
part  of  the  defendant,  is  an  unliquidated  running 
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ing  the  vessel  to  Hamburg,  a  neutral  port,  to 
await  orders,  and  be  governed  by  circum- 
stances, rather  than  to  Amsterdam,  a  port  of 
one  of  the  belligerents.  There  would  have 
existed  a  want  of  skill,  or  actual  infidelity  to 
the  interests  of  the  principal,  amounting  to 
gross  negligence  or  fraud,  in  either  of  which 
cases  a  liability  to  the  constituent  would  be 
created. 

The  judge  I  have  mentioned  considered  ( 1 
Hob.  Ad.  Rep.,  156)  that  the  sailing  from 
Cuxhaveu  with  an  intention  of  evading  the 
blockade  of  the  Texel  was  a  beginning  to  ex- 
ecute that  intention,  therefore,  an  overt  act 
constituting  the  offense,  and  that  from  that 
moment  "the  blockade  was  fraudulently  in- 
vaded." 

The  Court  for  the  Corection  of  Errors,  in  a 
•question  between  the  now  defendant  and 
•Graves,  and  the  United  Insurance  Company, 
236*]  *held  the  insurers  liable  for  the  capt- 
ure and  condemnation  of  the  same  vessel, 
and  decided  that  the  brig  Columbia,  having 
only  an  intention  of  entering  the  Texel  if  the 
investing  squadron  should  be  blown  off,  and 
having  been  captured  before  she  arrived  at 
the  mouth  of  the  river  and  had  attempted  to 


enter,  was  not  liable  to  condemnation  ;  on  the 
principle  that  intention  is  not  a  ground  of 
judicial  animadversion,  and  that  nothing  short 
of  an  actual  attempt  would  warrant  a  forfeit- 
ure. 

I  hold  myself  bound  by  the  latter  decision  ; 
it  then  necessarily  follows,  that  the  sailing  of 
the  Columbia  from  Cuxhaven,  with  an  inten- 
tion to  enter  the  Texel,  was  an  innocent  act, 
and  if  it  was,  the  plaintiffs  cannot  be  consid- 
ered as  responsible  for  an  injury  in  the  prose- 
cution of  such  act.  I  cannot  proceed  on  any 
speculative  reasoning  as  to  what  might  have 
happened  in  consequence  of  the  plaintiffs'  or- 
ders had  not  the  vessel  been  captured  as  she 
was.  The  gravamen  is  the  seizure  and  con- 
demnation, which  has  been  pronounced  in  the 
last  resort  as  illegal  and  unjust.  It  manifestly 
appears  by  the  case  that  the  plaintiffs  acted  in 
good  faith,  and  under  an  idea  that  the  Colum- 
bia, having  sailed  before  the  blockade  was 
known,  was  entitled  to  notice,  and  to  be 
turned  away.  They  also  conceived  that  if 
the  investing  squadron  was  blown  off,  she 
might  lawfully  enter  ;  they  cannot,  therefore, 
on  any  principle,  be  liable  to  this  claim. 

THOMPSON,  J.      This  cause,  involving  the 


account,  which  does  not  carry  interest  without  an 
agreement  either  express  or  implied.  Wood  v.  Hick- 
ok,  2  Wend.,  501. 

The  testimony  of  a  witness  that  it  is  the  uniform 
practice  of  grocers  to  charge  interest  on  goods 
sold,  after  ninety  days,  unless  a  special  agrepment 
to  the  contrary  is  made,  does  not  amount  to  proof 
of  the  usage  of  a  particular  trade,  of  which  all 
dealers  in  that  line  are  bound  to  take  notice,  and 
are  presumed  to  be  informed.  Id. 

It  seems,  that  if  the  custom  of  a  merchant  to 
charge  interest  after  ninety  days  is  known  by  those 
who  deal  with  him,  or  if  the  length  of  credit  is 
stated  in  an  account  rendered  at  the  sale,  an  agree- 
ment to  pay  interest  may  be  implied.  Id. 

In  that  case,  which  was  an  action  for  goods  sold 
and  delivered  by  the  plaintiffs,  who  were  wholesale 
grocers  in  Albany ;  and  the  account  was  for  sundry 
purchases  made  by  the  defendants  of  the  plaintiff 
between  Feb.,  1824,  and  Nov.,  1835,  amounting  to 
$1,190.62 ;  and  the  payments  made  by  the  defendants 
amounted  in  June,  1827,  to  $1,190.82.  The  plaintiffs 
-charged  $64.87  as  interest;  but  the  jury  certified  a 
balance  in  favor  of  the  defendants  of  63-100.  .Id. 

The  judge  charged  the  jury  that  this  was  an  un- 
liquidated running  account  between  merchants,  on 
which  the  plaintiffs  were  not  entitled  to  interest, 
unless  there  was  an  agreement  between  the  parties 
that  interest  should  be  charged  after  a  particular 
time,  or  knowledge  brought  home  to  the  defend- 
ants of  the  usage  of  the  plaintiffs,  from  which  an 
agreement  mignt  be  inferred  as  by  the  statement 
and  settlement  of  an  account.  He  submitted  to 
them  to  determine  whether  the_  defendant  ought  to 
be  precluded  by  his  examination  of  the  account 
containing  the  charge  of  interest.  Id. 

Upon  a  motion  to  set  aside  the  verdict  for  the 
misdirection  of  the  judge,  the  motion  for  a  new 
trial  was  denied.  The  court,  Sutherland,  J.,  saying, 
"  the  only  ground  on  which  it  could  be  contended 
that  the  action  was  liquidated  and  closed  was,  that 
the  account  had  been  sent  to  the  defendants,  and 
they  had  not  objected  to  it.  In  the  first  place,  there 
was  no  direct  evidence  that  they  ever  received  it ; 
but  admitting  that  they  did,  the  subsequent  con- 
duct of  the  plaintiffs,  as  well  as  the  defendants, 
shows  that  neither  party  considered  the  account  as 
closed  or  settled  by  the  assent  of  the  defendants. 
The  defendants  subsequently  entered  into  an  exam- 
ination of  it,  and  a  material  and  an  important  item 
was  agreed  to  be  struck  out  or  materially  reduced 
in  amount."  Id. 

Where  the  advances  made  by  the  plaintiffs  were 
not  in  money,  but  in  cargoes,  that  is,  in  merchan- 
dise. The  defendant  furnished  a  cargo  of  wine, 
which  the  plaintiff's  ship  took  to  the  East  Indies, 
under  a  special  agreement  as  to  the  manner  in 

624 


which  the  proceeds  should  be  disposed  of.  One 
part  of  the  agreement  was  that  the  plaintiffs  should 
be  re-imbursed  out  of  the  net  proceeds  of  the  wines, 
for  their  advances ;  and  for  the  surplus  of  such  pro- 
ceeds to  furnish  cargoes  to  the  defendants,  or  bills 
on  London,  allowing  interest  from  the  time  of  the 
sale  in  India  on  the  overplus ;  and  should  the  wines 
not  net  sufficient  to  pay  the  advances,  the  defend- 
ants were  to  make  up  the  deficiency.  Here,  then, 
was  a  special  agreement,  on  the  part  of  the  plaint- 
iffs to  pay  interest  on  the  overplus,  if  the  wines 
should  produce  more  than  their  advances ;  but  if 
they  should  produce  less,  the  defendants  were  to 
make  up  the  deficiency.  Nothing  was  said  about 
interest,  from  which  the  inference  is  very  strong 
that  it  was  the  understanding  of  the  parties  that 
they  were  not  to  pay  interest.  It  was  therefore 
properly  disallowed  to  the  plaintiffs,  either  upon 
the  ground  that  it  was  an  unliquidated  account,  in 
relation  to  goods,  wares  and  merchandises,  or  upon 
the  ground  of  the  special  agreement.  Kane  v. 
Smith,  12  J.  R.,  156. 

Sutherland,  J.,  says:  "No  interest  shall  be  al- 
lowed upon  an  unliquidated  account  for  goods, 
wares,  and  merchandise,  without  an  agreement  to 
allow  it  either  expressed  or  implied ;  because  the 
balance  of  the  account  only  constitutes  the  debt, 
and  until  that  is  ascertained,  there  is,  strictly  speak- 
ing, no  debt  due.  This  appears  from  the  manner 
in  which  an  account  may  be  proved.  It  is  not 
necessary  to  show  the  delivery  of  each  article ;  but 
proof  that  some  were  delivered,  and  that  the  plaint- 
iff keeps  honest  and  fair  books  of  account,  &c.,  is 
evidence  of  the  delivery  of  all  of  the  articles  charged 
in  the  book.  Thus,  the  whole  account  is  consid- 
ered as  one  transaction."  Reid  v.  Rensselaer  Glass 
Factory,  3  Cow.,  425. 

Interest  is  not  allowable  on  any  unliquidated  ac- 
count, for  work,  labor  and  sevices,  especially  where 
the  account  was  rendered  before  suit  brought,  and 
where  a  greater  sum  was  claimed  than  was  allowed 
after  a  hearing  by  referees.  Doyle's  Administrators 
v.  St.  James'  Church,  7  Wend.,  178. 

Where  the  agreement- was  to  pay  for  materials  fur- 
nished, upon  the  performance  of  the  contract  on 
the  part  of  the  plaintiff ;  held,  that  the  plaintiff  was 
entitled  to  interest,  at  least  from  the  commence- 
ment of  the  suit,  which  was  a  legal  demand  of  pay- 
ment. Feeter  v.  Heath,  11  Wend..  477. 

In  assessing  damages  for  the  breach  of  a  con- 
tract, the  jury  may  allow  interest  by  way  of  dam- 
ages. Dox  v.  Dey,  3  Wend.,  356. 

Where  there  has  been  no  liquidation  of  an  ac- 
count ;  and  no  evidence  of  an  agreement,  expressed 
or  implied,  to  pay  interest,  interest  is  not  allowable. 
Tucker  v.  Ives,  6  Cow.,  193. 
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examination  of  long  accounts  between  the 
parties,  has  been  referred  to  referees ;  but 
as  the  result,  with  respect  to  some  of  the  items, 
depends  on  questions  of  law,  those  questions 
are  submitted  to  the  determination  of  this 
•court,  that  the  examination  of  the  referees 
may  be  regulated  thereby. 

The  principal  question  relates  to  the  con- 
duct of  the  plaintiffs  as  agents  for  the  de- 
fendant, respecting  the  brig  Columbia  and 
her  cargo,  of  which  the  defendant  is  to  be 
•considered  as  owner. 

Under  the  circumstances  of  the  case,  it  is 
made  a  question  whether  the  consignees  acted 
Tvith  that  reasonable  caution  and  prudence 
237*]  which  they  ought  to  have  done.  It  *is 
not  pretended  but  that  they  knew  of  the  block- 
ade, and  they  might  have  been  chargeable 
with  gross  abuse  of  their  trust,  if  there  had 
not  been  reasonable  grounds  to  calculate  that 
the  vessel  might  have  entered,  notwithstand- 
ing the  blockade.  They  knew  that  had  been 
the  case  with  respect  to  other  American  ves- 
sels, and  from  the  state  of  the  winds  they  ex- 
pected the  blockading  squadron  might  be 
•drove  off  the  coast,  so  that  no  blockade,  in 
fact,  would  exist,  so  as  so  expose  the  vessel  to 
•capture  and  condemnation,  within  the  rules 
adopted  by  our  courts,  until  she  had  proceed- 
ed so  far  as  to  find  an  actual,  existing  block- 
ade. The  consignees  knew  the  vessel  was 
bound  to  Amsterdam,  the  cargo  intended  for 
that  place,  and  insurance  made  to  that  port. 
Under  such  circumstances,  I  cannot  think  the 
plaintiffs  chargeable  with  gross  inattention  to 
the  interest  of  their  princpals. 

The  subsequent  orders  contained  in  the  let- 
ter of    the  30th  of  June,  cannot  affect  the 
•question,  not  having  beeu  received  at  Amster- 
dam until  the  20th  of  August,  which  was  the 
very  day  the  brig  was  captured,  as  appears  by 
Robinson's  report  of  the  case.      Had  this  let- 
ter arrived  in  due  season,  it  would  have  been 
the  duty  of  the  agents,  at  all  events,  to  have 
-stopped  the  vessel  and  unloaded  her  at  Ham- 
burg.     The  orders  are   positive    to    unload 
there,  .if   Amsterdam  should  be    blockaded. 
This  letter  also  contains  the  first  information 
the  plaintiffs  had  that  permission  was  given, 
by  the  policy,  to  touch  at   Hamburg.      The 
next  day  after  the  receipt  of  this  letter,  con- 
taining what  they  deem  a  modification  of  their 
orders,  they  wrote  Boue  &  Co.  countermand- 
ing those  previously  given,  and  directing  them 
not  to  send  the  brig  to  Amsterdam,  unless  she 
could  come  through  the   Wadden,  where  it 
appears  she  would  have  been  out  of  the  reach 
of  any  British  armed  vessels.      But  this  letter 
arrived  too  late,  for  Captain  Weeks  had  actu- 
ally sailed,  and  was  captured  before  this  time. 
The  plaintiffs  are  not  chargeable  with  want  of 
•due  diligence,  in  countermanding  their  first  j 
orders  given  to  Boue  &  Co.      It  was  done  the  | 
very  next  day  after    receiving    instructions  I 
from  their  principals  which  made  it  proper  so  : 
to  do.     The  letter  of  the  30th  of  June,  then,  , 
and  all  subsequent  correspondence,  ought  to  ] 
be  put  out  of  view,  and  the  whole  merits  of  | 
238*]  *the  question  will  depend  on  the  in- ! 
structions  contained  in  the  letter  of  the  3d  of  ' 
June,  and  the  orders  given  by  the  plaintiffs  to  ] 
Boue  &  Co.  in  consequence  thereof,  on  the 
4th  of    August.       I  consider  the  plaintiffs, 
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therefore,  as  agents  vested  with  general  and 
discretionary  powers,  and,  as  such,  cannot  be 
said  to  have  violated  their  orders.  If  made 
liable  at  all,  it  mustebe  either  for  gross  negli- 
gence or  fraudulent  conduct.  I  see  nothing 
whereby  to  charge  them  on  the  latter  ground  ; 
and,  if  they  rather  unadvisedly  ordered  the 
vessel  to  Amsterdam  when  it  was  blockaded, 
it  would  not,  under  all  circumstances,  be 
deemed  anything  worse  than  an  error  of  judg- 
ment. 

I  think,  therefore,  that  the  plaintiffs  are  not 
chargeable  with  the  loss  of  the  vessel  and 
cargo ;  and  they,  acting  in  the  capacity 
of  agents  in  the  advances  made  to  Captain 
Weeks,  the  defendant  is  bound  to  re-imburse 
them.  There  can  be  no  doubt  but  that  the  de- 
fendant is  entitled  to  the  benefit  of  the  insur- 
ance made  in  Amsterdam  upon  the  cargo  in 
question.  With  respect  to  interest  on  the 
plaintiffs'  account,  it  appears  to  me  they 
had  a  right  to  charge  it  on  the  money  ad- 
vanced. The  account  cannot  be  considered  as 
settled,  and  on  that  ground  carrying  interest. 
It  is  merely  an  account  current  between  the 
parties,  and  unless  some  usage  or  practice  is 
shown,  to  warrant  the  allowance,  I  should 
think  interest  ought  not  to  be  calculated,  ex- 
cept on  the  money  advanced. 

LIVINGSTON,  J.  This  is  a  case  of  import- 
ance, and  has  been  argued  with  much  abil- 
ity and  zeal.  The  question  of  greatest  diffi- 
culty is  that  which  regards  the  plaintiff's  lia- 
bility. An  agent,  who  acts  under  positive 
orders,  must,  at  his  peril,  peruse  them  literally. 
It  is  not  less  evident,  that  a  factor,  who  is  not 
particularly  instructed,  but  in  whom  a  discre- 
tion is  vested,  is  entitled  to  protection,  so  long 
as  he  acts  according  to  the  best  of  his  judg- 
ment, and  is  innocent  of  fraud  and  gross  abuse 
of  the  confidence  placed  in  him.  If  a  loss 
ensue  from  mistake  or  error  of  judgment, 
where  there  is  no  lata  culpa  or  crasm  negligen- 
tia,  his  principal,  and  not  he,  must  bear  it. 
Were  it  otherwise,  no  prudent  man  would  ac- 
cept a  trust  of  the  kind  ;  and  a  merchant.how- 
ever  distant  from  the  scene  of  action,  would 
*be  obliged,  at  a  great  hazard,  to  give  [*239 
positive  directions,  instead  of  reposing  on  the 
intelligence  of  a  correspondent,  who  might 
take  advantage  of  circumstances  which  were 
neither  contemplated  nor  foreseen  by  himself. 
The  same  rule  must  govern  where  language, 
equivocal  or  doubtful,  be  used  ;  for  nothing 
can  be  more  absurd  or  unjust,  than  that  a 
man,  whom  an  accident  befalls,  in  consequence 
of  a  loose  or  ambiguous  phraseology,  should 
resort  to  an  agent  for  indemnification,  when, 
by  a  moderate  portion  of  care,  he  might  have 
rendered  himself  intelligible,  and  prevented  a 
loss. 

The  defendant's  letter  of  the  14th  of  June, 
1798,  provided  only  against  an  "open  rupture 
between  Holland,  France,  and  the  United 
States."  It  did  not  embrace  the  case  of  a 
blockade,  and  was  explicit  or  silent  on  every 
other  point.  In  what  respect,  then,  were  the 
plaintiffs'  orders  of  the  4th  of  August,  which 
arose  out  of  this  letter,  and  which,  as  is  alleged, 
occasioned  the  disaster,  a  violation  of  any  in- 
struction which  it  contained?  No  other  mean- 
ing can  be  extracted  from  it,  than  that  the 
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plaintiffs,  if  the  vessel  touched  at  Hamburg, 
were  to  order  her  to  Amsterdam,  if  peace  con- 
tinued between  the  Bataviu  Republic  and  this 
country.  If  they  had  had  a  right  to  direct 
her  to  stop  at  Hamburg,  in  case  of 
blockade,  which  may  admit  of  doubt,  they 
were  sole  judges,  being  uninstructed  on  this 
point,  of  the  degree  of  danger  which  would 
render  such  measure  proper.  If  they  had 
undertaken  to  arrest  the  Columbia  in  her  voy- 
age, but  in  the  event  of  a  war,  and  a  loss  had 
followed,  might  they  not  have  been  called  on 
for  their  authority,  and  found  it  difficult  to 
defend  their  conduct?  But  admitting  that,  as 
general  agents,  if  such  they  were,  they  had 
this  right,  they  were  not  bound  to  exert  it, 
unless,  in  their  opinion,  the  defendant's  inter- 
est would  be  promoted  by  the  adventure's 
terminating  at  Hamburg.  The  reason  they 
assign  for  a  different  conduct  would  probably 
have  influenced  the  defendant  himself.  They 
were  encouraged  to  this  step  because  several 
other  American  vessels  had  arrived  ;  and  they 
might  have  supposed,  as  it  appears  they  did 
by  one  of  their  letters  to  Boue&  Co.,  that  the 
worst  that  could  happen  from  the  blockade 
24O*]  was  the  Columbia's  being  sent  *away 
for  an  attempt  to  enter,  and  a  small  delay  in 
her  return  to  Hamburg.  That  the  British 
had  no  right  to  capture,  without  a  previous 
warning,  has  been  settled  by  our  Court  for 
the  Correction  of  Errors  in  action  against  the 
assurers  of  this  very  vessel,  who  contended 
that  their  responsibility  was  at  an  end  by  this 
breach  of  blockade,  bir  William  Scott  had 
condemned  the  Columbia,  although  she  had 
not  been  turned  away,  deeming  such  ceremony 
unnecessary,  where  the  merchant  or  his  agents 
had  acquired  notice  in  fact,  even  during  the 
voyage,  of  an  existing  blockade.  On  the 
ground,  however,  of  this  judgment  (which 
was  not  regarded  as  conclusive  between  the 
assured  and  the  assurer)  being  contrary  to 
treaty,  it  was  determined  that  sailing  for  a 
blockaded  port,  with  knowledge  of  the  fact, 
was  no  waiver  of  the  right  of  being  notified, 
and  once  turned  away.  When  at  the  bar  I 
had  occasion  to  examine  the  grounds  of  this 
sentence,  and,  although  no  one  holds  in  higher 
estimation  the  talents  and  integrity  of  the 
eminent  character  that  pronounced  it,  my  con- 
viction has  ever  been  that  it  was  -not  war- 
ranted by  the  treaty  of  London,  or  the  law  of 
nations.  Admitting  the  blockade  known  in 
America,  it  did  not  follow  that  sailing  for 
Amsterdam  indicated  an  intention  to  break  it. 
It  might  be  raised  before  the  Columbia  arrived 
in  the  Texel,  or  if  not,  the  master  might  be 
instructed  to  go  elsewhere.  If  such  intention 
existed,  why  shall  mere  intent  in  this  case, 
more  than  in  any  other,  amount,  as  Sir  Wil- 
liam terms  it,  "  to  an  overt  act  constituting  the 
offense  ?  "  As  well  might  a  design  to  poison 
be  called  an  overt  art  of  murder.  But  when 
it  be  recollected  that  the  owners  were  igno- 
rant of  the  blockade,  and  their  intentions  of 
course  innocent,  this  confiscation  cannot  but 
be  viewed  as  a  very  heavy  penalty  for  the 
mistake  of  a  master  or  agent.  Nor  did  the 
notice  received  in  the  Elbe  justify  the  pro- 
ceeding ;  for,  the  investment  of  Amsterdam 
not  being  known  in  New  York  when  the  ves- 
sel sailed,  it  was  a  case  within  the  letter  of  the 
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treaty.  She  might  proceed,  notwithstanding 
any  intelligence  obtained  on  the  way,  which 
might  be  incorrect,  until  warned  away  by  one- 
of  the  blockading  squadron,  and  *noth-  [*241 
ing  short  of  a  second  attempt  should  have  been, 
deemed  a  violation  of  the  belligerent  rights. 

As  this  judgment  is  made  part  of  the  case 
with  a  view  to  the  plaintiff's  prejudice,  these- 
remarks  on  it  will  not  be  thought  impertinent, 
especially  if  they  assist  in  forming  a  proper 
estimate  of  the  risk  of  a  voyage  from  Ham- 
burg to  Amsterdam,  or  tend  to  show  that, 
in  giving  the  orders  in  question,  they  did  noth- 
ing illegal,  or  which  justly  exposed  the  prop- 
erty to  forfeiture.  This  must  have  been  their 
understanding  at  the  time,  and  probably  the 
same  opinion  prevailed  in  Amsterdam,  or  in- 
surance would  not  have  been  effected  there  at 
so  moderate  a  premium.  This  ground,  too, 
was  taken  by  the  defendant  and  his  partners 
in  the  actions  which  were  brought  to  recover 
the  insurance  on  this  voyage,  and  they  ought 
not  now  to  be  permitted  to  abandon  it. 

Some  stress  was  laid  on  the  letter  of  the 
30th  of  June,  1798,  which  contains  a  direction 
to  unload  at  Hamburg,  "if  a  blockade  act- 
ually existed ;"  but  not  being  received  until 
after  all  the  mischief  had  happened,  by  what 
rule  of  right  is  the  plaintiffs'  conduct  to  be 
judged  by  it?  Does  it  not  rather  prove  that 
the  owners  of  the  Columbia  thought  that  a, 
positive  instruction  on  this  point  necessary 
to  justify  the  plaintiffs  in  adopting  this, 
measure? 

But  admitting  a  discretion  in  the  plaintiffs,, 
it  is  contended  they  acted  wantonly,  or  with 
gross  inattention  to  the  owner's  interest,  and 
that  they  had  nothing  in  view  but  their  own 
advantage,  being  determined,  at  all  hazards, 
to  obtain  possession  of  the  property.  In  sup- 
port of  this  allegation  we  are  referred  to  their 
letter  of  the  25th  of  August  to  Boue  &  Co., 
directing  the  cargo  to  be  sent  on  through  the 
Wadden,  contrary  to  their  instructions,  which 
were  to  sell  it  at  Hamburg.  If,  in  conse- 
quence of  this  letter,  a  loss  had  occurred,  the 
plaintiffs  would  have  been  responsible  ;  but 
that  not  being  the  case,  and  as  it  might,  for 
aught  that  appears,  have  been  greatly  for  the 
defendant's  benefit  to  have  the  cargo  sent  on 
to  Amsterdam  by  the  interior  navigation,  and 
one  in  return  provided  there  (for  we  are  in  the 
dark  as  to  the  then  state  of  the .  markets  at 
Amsterdam  and  Hamburg),  we  cannot  say" 
this  step  was  not  intended  for  *the  [*242 
defendant's  benefit.  It  can  hardly  be  sup- 
posed that  a  respectable  house,  for  the  paltry 
consideration  of  a  commission,  would  sacri- 
fice, or  expose  to  unnecessary  perils  the  prop- 
erty of  their  principals.  Nor  will  it  be  char- 
itable, from  an  act  doubtful  at  most,  to  draw 
in  question  the  integrity  of  their  conduct 
prior  to  this  time,  particularly  when  we  per- 
ceive with  what  alacrity  their  orders  were- 
countermanded  on  receipt  of  the  second  letter. 
It  was  also  stated  as  further  evidence  of  the 
plaintiff's  misconduct,  that  if  the  Columbia 
had  succeeded  in  reaching  Amsterdam,  she 
would  have  been  good  prize  if  captured  in 
coming  out.  But  if  she  had  a  right  to  go  in, 
as  I  think  she  had,  unless  warned  away,  and 
she  received  no  such  intimation  from  the  sur- 
rounding squadron,  it  is  by  no  means  clear 
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that  the  British  could  rightfully  have  pre- 
vented her  egress.  Being,  then,  of  opinion, 
that  no  liability  has  been  incurred,  it  is  unnec- 
essary to  settle  a  rule  of  damage,  or  to  inquire 
how  far  the  subsequent  conduct  of  the  defend- 
ant and  his  partners  amounted  to  a  confirma- 
tion of  the  acts  of  their  agents.  On  the  latter 
point,  however,  it  may  be  remarked  that  they 
did  not  discover  that  early  disapprobation 
which  agents,  who  have  mistaken  or  exceeded 
their  instructions,  have  a  right. to  expect.  A 
merchant  should  not  be  permitted  to  conceal 
his  dissatisfaction,  and  thus  retain  the  power 
of  taking  advantage  of  events.  On  the  27th 
of  October,  1798,  when  the  blockade  of  the 
Texel,  as  well  as  the  order  now  complained 
of,  were  known,  Mr.  Barnewall,  in  a  letter  ad- 
dressed to  the  plaintiffs,  expresses  a  "hope 
that  they  have  received  the  cargo,"  without 
intimating  the  smallest  dissatisfaction  at  their 
conduct,  or  any  apprehensions  on  account  of 
the  blockade.  It  is  not  until  six  months 
after  this  last  letter,  and  as  many  as  ten  after 
the  capture,  and  not  until  the  Columbia's  fate 
was  known,  that  the  concern  complain  of  the 
plaintiffs,  without  even  then  giving  any  ex- 
plicit intimation  that  they  will  be  regarded  as 
answerable  for  consequences.  On  the  same 
day  they  write  at  some  length  to  their  corre- 
spondent in  London,  and,  although  they  re- 
view the  conduct  of  all  the  parties  in  this 
transaction,  they  throw  no  blame  on  the 
plaintiffs  ;  but,  on  the  contrary,  attribute  the 
misfortune  to  the  captain  who  refused  to  wait 
243*]  eight  days  in  *the  Elbe,  "within  which 
time,"  say  they,  "positive  instructions  arrived 
from  Holland  to  unload  at  Hamburg."  They 
also  approve  of  the  appeal,  and  beg  to  be  made 
acquainted  with  the  progress  and  probable 
amount  of  charges.  The  underwriters,  too, 
are  sued  on  their  own  account,  and  without 
consultation  with  the  plaintiffs.  From  this 
conduct  the  inference  is  fair,  that  if  the  par- 
ties did  not  approve  of  the  plaintiffs'  proceed- 
ings, they  did  not  think  themselves  entitled  to 
look  to  them  for  an  indemnity.  They  would 
otherwise  have  preferred  an  immediate  re- 
course of  that  kind  to  a  tedious  and  expensive 
litigation  in  the  British  admiralty,  or  to  the 
very  uncertain  issue  of  a  controversy  with 
the  underwriters  here. 

With  respect  to  the  question  of  interest.  If 
there  be  no  special  agreement  between  the  par- 
ties, or  usage  of  trade  between  Amsterdam 
and  New  York  to  the  contrary,  it  ought  to  be 
allowed  on  all  moneys  advanced  from  their 
respective  payments,  and  on  the  goods  supplied, 
after  such  time  as  is  conformable  to  the  course 
of  trade  between  the  two  countries.  One  ac- 
count was  rendered  as  early  as  in  1797,  in 
which  interest  is  calculated,  and  yet  no  objec- 
tion was  made  to  it  in  the  succeeding  corre- 
spondence, from  which  I  conclude,  such 
charge  consisted  with  the  understanding  of  the 
parties. 

Upon  the  whole,  my  opinion  is,  that  under 
the  letter  of  the  14th  of  June,  which  was  silent 
as  to  the  case  of  blockade,  the  plaintiffs  had  a 
discretion  to  act  in  such  an  event  as  in  their 
judgment  they  thought  best  for  their  employ- 
ers' interest.  That  if  they  acted  fairly,  and 
under  a  sincere  belief,  as  I  think  they  did,  for 
there  is  no  evidence  to  the  contrary,  that  the 
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Columbia  would  probably  reach  Amsterdam 
in  safety,  or  only  be  sent  away  and  return  to 
Hamburg,  they  are  not  answerable  for  her  un- 
just condemnation,  nor  for  any  damages  in 
consequence  of  their  conduct  in  the  premises  ; 
that  they  are  entitled  to  interest  as  charged, 
unless  it  shall  appear  to  the  arbitrators  to  be 
contrary  to  agreement,  or  to  the  known  and 
established  custom  of  merchants  in  Amster- 
dam, trading  with  this  country.  That  the 
moneys  advanced  to  Captain  Weeks,  not  ap- 
pearing to  be  extravagant,  or  to  have  been  ex- 
pended for  his  own  use,  form  a  proper  item 
against  the  defendant,  who  in  turn  is  entitled 
*to  a  credit  for  one  half  of  what  has  [*244 
been  received  by  the  plaintiffs  from  the  insur- 
ance effected  in  Amsterdam  on  the  cargo  of  the 
Columbia,  with  interest  thereon  from  the  time 
of  payment. 

KENT,  Ch.  J.  The  principal  question  of 
law  arising  in  this  case  is,  whether  the  plaint- 
iffs are  responsible,  in  the  character  of  agents 
or  consignees,  for  default  or  mismanagement 
in  ordering  the  brig  Columbia  and  her  cargo 
from  Hamburg  to  Amsterdam. 

It  is  unnecessary  to  examine  the  value  of 
correspondence  between  the  parties  annexed 
to  the  case,  because  the  whole  question  turns 
upon  the  orders  of  the  4th  of  August,  as 
founded  upon  the  instructions  of  the  14th  of 
June.  No  others  had  reached  the  plaintiffs  on 
the  4th  of  August.  The  subsequent  letters 
are  no  further  material  than  as  an  exposition 
of  the  original  intentions  of  the  parties.  From 
them  it  appears,  beyond  all  doubt,  that  Am- 
sterdam was  the  ultimate  and  original  port  of 
destination,  and  that  touching  at  Hamburg 
was  only  intended  as  a  precaution,  to  await 
the  advice  of  the  plaintiffs.  As  they  were  left 
in  the  first  instance,  and  until  after  the  4th  of 
August,  with  unqualified  absolute  discretion, 
they  were  only  bound  to  act  with  good  faith, 
and  with  diligence,  as  they  should  judge  most 
conducive  to  the  interests  and  expectations  of 
their  principals.  An  agent  with  general  dis- 
cretion is  no  further  holden.  (1  Beawes,  8vo. 
edit.,  44;  Jones  on  Bailment,  75;  2  Ld. 
Rayin.,  918.)  Under  the  circumstances  attend- 
ing the  order  of  the  4th  of  August,  I  do  not 
consider  it  an  abuse  of  trust  for  which  the 
plaintiffs  are  responsible.  They  knew  the  des- 
tination of  the  vessel  and  cargo,  and  that,  in 
every  event,  they  were  to  give  orders  to  Boue 
&  Co.  They  assert,  and  we  are  to  take  it  to  be 
the  fact,  tha't  American  vessels  had  lately  en- 
tered without  hindrance,  and  we  perceive  from 
the  case,  that  the  opinions  of  counsel  here 
were  that  the  vessel  had  a  right  to  make  the 
attempt,  and  could  only  be  turned  away,  under 
our  treaty  with  Britain,  for  making  the  first 
attempt.  The  plaintiffs  gave  their  orders  with 
a  qualification,  that  "  if  the  winds  .should  con- 
tinue variable,  which  naturally  drove  the 
English  off  the  coast  ; "  they  may  not  have 
acted  with  great  wisdom  or  prudence,  but  if 
they  gave  their  orders  with  *honesty,  [*245 
and,  as  they  thought,  for  the  interest  of  their 
principals,  they  are  excused,  and  the  defendant 
has  only  to  blame  himself  for  giving  an  indefi- 
nite discretion. 

The  determination  of  this  question  puts  an 
end  to  two  other  points  that  were  raised  upon 
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the  argument.  The  insurance  effected  by  the 
plaintiffs  in  Holland  was  for  the  account  of 
Vos  &  Graves  ;  the  defendant  is  entitled,  as  of 
course,  to  credit  for  one  half  of  the  amount  of 
that  insurance,  and  is  liable  to  the  charges 
for  moneys  paid  to  Captain  Weeks  in  London. 
The  only  remaining  question  is  as  to  the 
legality  of  the  charge  of  interest  in  the  plaint- 
iffs' account.  The  account  exhibited  is  not  an 
account  liquidated,  but  a  naked  account  cur- 
rent, and  interest  is  allowable  only  on  such 
items  in  it  as  are  made  for  moneys  advanced, 
except  the  usage  of  the  trade  has  provided 
some  particular  rules  on  the  subject,  and  which 
are  to  be  submitted  to  the  referees  to  deter- 


TOMPKINS,  J.  I  concur  in  the  results  of 
the  opinions  given,  and  to  detail  my  own  reas- 
ons would  be  only  to  repeat  what  my  brethren 
have  said. 

Cited  in— 1  Cow.,  659;  3  Cow.,  423;  5  Cow.,  601 ;  15 
N.  Y.,  399 ;  17  Barb.,  456 ;  10  Abb.  Pr.,  222 ;  5  Bos.,  513 ; 
1  E.  D.  Smith,  488 ;  3  Leg.  Obs.,  323 ;  1  Bald.,  539. 


TOM  «.  SMITH. 

Marine  Insurance — Profits  eo  nomine — Aban- 
donment— Election. 

Profits  are  insurable  eo  nomine.  If  profits  only  be 
insured,  an  abandonment  is  necessary  when  there 
has  been  no  insurance  on  the  cargo,  and  in  such 
case  it  must  be  made  early,  that  the  insurer  may 
elect  either  to  pay  only  his  loss,  or  to  pay  that  and 
the  price  of  the  goods,  at  first  cost  and  charges ; 
therefore,  if  the  assured  lie  by,  and  take  his  goods 
and  sell  them,  he  cannot  afterwards  call  on  the 
underwriter  for  any  loss  on  the  profits.  But  whether 
this  rule  will  apply  between  different  sets  of  under- 
writers on  cargo  and  profits,  quaere. 

A  SSUMPSIT  upon  a  policy  of  insurance  on 
-L\-  the  profits  of  the  cargo  of  the  Mary,  from 
Batavia  to  New  York,  valued  at  six  thousand 
dollars. 

In  the  prosecution  of  the  voyage  insured  the 
vessel  experienced  such  violent  weather  as  to 
be  under  the  necessity  of  bearing  away  for  St. 
Christophers,  where,  after  a  regular  survey, 
under  a  warrant  from  the  admiralty,  she  was 
found  to  be  irreparable,  so  as  to  carry  on  her 
lading,  except  at  an  expense  of  more  than  half 
her  value.  In  consequence  of  this,  as  the  rev- 
enue laws  of  the  island  forbade  shipping  the 
cargo  in  any  other  bottom,  it  was  sold  at  much 
about  the  same  price  it  would  have  yielded  in 
New  York,  and  produced,  on  the  amount  of 
the  sales,  a  considerable  profit.  Without  being 
informed  of  this  latter  circumstance,  the  plaint- 
iff, on  receiving  advice  of  the  being  obliged  to 
make  for  the  port  of  necessity,  communicated 
it  to  the  underwriters  ;  and  on  the  5th  of  April, 
1799,  offered  to  cancel  the  policy.  The  pro- 
246*1  position  was  *accepted  by  some  but 
refused  by  the  defendant.  In  the  June  fol- 
lowing the  Mary  arrived,  bringing  with  her 
bills  of  exchange  for  a  part  of  the  property 
sold,  and  the  residue  in  rum  and  molasses,  in 
which  it  had  been  invested  by  the  plaintiff's 
agent,  who  was  also  part  owner  of  ship  and 

NOTE.— Pro/it*  are  insurable. 

See  Abbott  v.  Sebor,  3  Johns.  Gas.,  39,  note. 
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cargo.  On  arrival,  the  rum  and  molasses  were 
taken  by  the  underwritten  and  disposed  of, 
but  produced  considerable  less  than  they  cost. 
The  bills  of  exchange  were  not  more  fortunate ; 
for  several  of  them,  after  being  returned  and 
renewed,  were  finally  unpaid,  and  on  the 
whole,  a  loss  was  ultimately  sustained. 

In  the  latter  end  of  November,  1800,  the 
plaintiff,  in  consequence  of  a  decision  of  this 
court,  on  an  insurance  of  profits  on  the  same 
voyage,  claimed  for  a  total  loss ;  and,  on  the 
6th  of  August,  1802,  made  a  formal  abandon- 
ment in  writing. 

Interest,  inability  to  proceed  with  the  ori- 
ginal lading,  and  subscription  being  admitted, 
the  plaintiff,  to  substantiate  his  demand,  ad- 
duced an  account  of  profit  and  loss  on  the 
cargo  of  the  ship  Mary,  in  which  the  net 
amount  of  the 'cargo  sold  at  St.  Christophers, 
after  deducting  commissions,  freight,  insur- 
ance, and  all  other  charges,  was  credited  and 
the  loss  of  the  bills  of  exchange  and  produce 
received  in  payment  were  debited. 

Upon  the  above  facts  and  statement,  a  ver- 
dict was  taken  for  the  plaintiff  for  $657.50, 
being  the  amount  of  the  defendant's  right, 
with  interest,  from  thirty  days  after  the 
5th  of  April,  1799,  subject  to  the  opinion  of 
the  court,  whether  the  total  loss  and  interest, 
from  the  above  period,  could  be  recovered  ;  or 
whether  the  interest  ought  to  commence  only 
from  the  date  of  the  abandonment ;  or  whether 
judgment  ought  to  be  for  the  defendant.  The 
entry  to  be  modified  accordingly,  and  either 
party  to  be  at  liberty  to  turn  the  case  into  a 
special  verdict. 

Mr.  T.  L.  Ogden,  for  the  plaintiff.  We  con- 
tend, 1.  That  the  voyage  as  to  goods  having 
been  defeated  we  are  entitled  to  recover  as  for 
a  total  loss  of  the  profits.  2.  That  in  an  in- 
surance on  profits  no  abandonment  is  neces- 
sary. 3.  That  if  necessary,  the  abandonment 
is  good,  as,  when  it  was  made,  the  loss  con- 
tinued total.  4.  That  interest  *is  due  [*247 
from  the  expiration  of  thirty  days  after  the 
notice  of  loss  given  to  the  underwriters. 

The  recovery  depends  on  the  arrival  of  the 
goods  ;  for  if  they  reach  their  port  of  destina- 
tion, though  they  come  to  a  losing  market,  the 
underwriter  is  exonerated.  It  is  admitted  the 
voyage  was  defeated  from  the  irreparability  of 
the  vessel.  If  so,  the  right  to  recover  attached. 
The  question  then  arises,  whether  an  abandon- 
ment was  necessary.  On  this  point  the  nature 
of  the  policy  will  serve  to  guide.  An  insur- 
ance on  profits  is  a  kind  of  heterogeneous  con- 
tract, participating  in  the  qualities  of  a  wager, 
and  of  an  interest  policy.  Of  a  wager,  because 
at  the  time  of  subscription  there  is  no  interest 
existing  ;  of  an  interest,  because  there  is  a  con- 
tingency on  which  it  will  arise,  and  these 
future  possibilities  the  law  permits  to  be  in- 
sured. Some  of  the  rules  which  govern  on 
wager  policies,  are  equally  applicable  to  those 
on  profits.  There  can  be  no  average  loss,  nor 
can  there  be  an  abandonment,  because  the 
profits  are  inseparable  from  the  goods.  When 
they  are  insured,  they,  on  abandonment,  go  to 
the  underwriter  on  them,  who  runs  the  risk  of 
losing  by  their  sale,  and,  therefore,  has  a  right 
to  retain  what  may  be  gained.  This  shows 
the  necessity  of  making  the  arrival  the  crite- 
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rion  of  the  right  to  recover.  It  is  admitted  that 
the  goods  did  not  arrive  in  consequence  of  the 
inability  of  the  ship  to  perform  her  voyage  ;  it 
follows,  therefore,  that  a  total  loss  accrued  ; 
and,  though  it  was  but  technically  so,  still  an 
abandonment  could  not  be  necessary,  because 
it  could  give  no  control  over  the  goods,  and 
conveyed  no  property  or  interest  in  them.  To 
abandon,  therefore,  was  perfectly  nugatory. 
If  a  loss  continue  total  to  the  time  of  action 
brought,  in  no  case  is  an  abandonment  neces- 
sary to  entitle  to  recover  the  full  amount  of 
the  insurance.  (Earl  v.  Shaw,  April,  1800. 
See  2  Caines'  Rep.,  208.)  If  it  be  not  total, 
then,  indeed,  indemnity  for  a  partial  injury  is 
all  that  can  be  demanded.  To  ascertain 
whether  the  loss  be  total  or  partial,  we  must 
look  to  the  final  result.1  If  that  be  done  here, 
it  will  be  seen  that  the  goods  not  only  never 
arrived,  but  that  an  actual  loss  on  the  sales  has 
been  sustained.  This  is  established  by  the  ac- 
count which  was  exhibited.  The  only  ques- 
tion, then,  will  be,  from  what  period  ought 
248*]  interest  to  be  calculated  ?  *As  aban- 
donment was  needless,  the  right  to  compensa- 
tion arose  on  the  expiration  of  thirty  days 
after  demand  ;  the  verdict,  therefore,  is  cor- 
rect, and  ought  to  stand. 

Messrs.  Pendleton  and  Hariion,  contra.  By 
the  decision  of  Abbott  v.  Sebor,  this  court  set- 
tled that  an  insurance  on  profits  was  an  in- 
terest policy.  Such  it  must  be,  because  in 
England  insuranp es  of  this  sort  are  permitted. 
(Le  Cras  v.  Hughes,  Marsh.,  84;  Grant  v. 
Parkinson,  lb.,  111.)  If  so,  an  abandonment 
was  necessary;  for,  whenever  the  policy  re- 
mains in  specie,  it  exists,  unless  in  the  hands 
of  a  captor,  in  the  nature  of  salvage,  and  must, 
therefore,  as  a  valuable  interest,  be  relin- 
quished to  the  underwriter.  Without  denying 
the  doctrine  of  Earle  v.  Shaw,  we  say  it  does 
not  apply,  because  the  assured  here  has  med- 
dled with  and  assumed  a  disposition  of  the 
property.  This  case,  then,  is  exactly  within 
the  principle  of  Mitchell  v.  Edie  (1  D.  &  E., 
608),  and  Allwood  v.  Henkle  (Park,  172).  The 
plaintiff  has  traded  on  the  subject  of  insurance. 
After  remitting,  renewing,  and  receiving  dam- 
ages on  some  of  the  bills,  he  comes  on  the  under- 
writer for  a  total  loss,  because  a  part  of  them 
have  proved  bad.  We  contend  this  policy  is 
on  the  incident,  and  that  the  plaintiff  takes  to 
it  by  choosing  to  retain  the  principal.  The 
court  cannot  tolerate  the  idea  that  after  an  in- 
surance on  profits,  eo  nomine,  the  assured  shall, 
at  the  port  of  necessi^,  receive  them,  and 
after  managing  them  in  his  own  way,  demand 
a  total  loss,  because  they  ultimately  turn  out 
deficient.  If  the  determination  is  to  be  regu- 
lated by  the  rules  which  govern  wager  policies, 
there  cannot  be  a  recovery,  as  the  vessel  did 
arrive.  It  is  no  answer  to  say  the  policy  was 
on  profits.  In  Kulen  Kemp  v.  Vigne  (1  D.  & 
E.,  304),  the  assurance  was  on  the  cargo  :  but 
as  the  ship  did  arrive,  the  court  held  the 
underwriter  would,  allowing  it  a  wager  policy, 
have  been  exonerated. 

Mr.  Hoffman,  in  reply.  In  Kemp  v.  Vigne 
the  insurance  was  expressly  on  the  arrival  of 
the  ship,  not  of  the  goods.  On  the  point  of 

1.— See  Church  v.  Bedient.  and  Hallett  v.  Peyton, 
1  Caines'  Cases  in  Error,  21-43. 
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abandonment,  it  is  sufficient  to  observe  that 
when  a  demand  was  made  for  «*  total  loss,  the 
insurer  had  it  in  his  power  to  make  it  equiva- 
lent to  abandoning  by  paying  his  subscription, 
It  is  a  mistake  to  say  the  profits  have  been 
diminished  by  trading  on  them.  The  actual 
*proceeds  of  the  cargo  sold,  that  which  [*249 
was  given  for  it,  has  been  realized,  and  cred- 
ited to  the  underwriter.  Upon  this  principle, 
even,  there  is  a  total  loss.  Therefore,  whether 
the  making  a  profit,  or  the  arrival  of  the 
goods,  is  to  be  the  criterion,  there  must  be  a 
recovery,  for  neither  one  nor  the  other  has 
happened. 

LIVINGSTON,  J.,  delivered  the  opinion  of 
the  court: 

It  it  not  made  a  question  whether  profits  are 
an  insurable  interest.  Whatever  objections  lie 
to  the  practice,  we  have  heretofore  considered 
them  as  such,  and  the  counsel  of  both  parties 
have  reasoned  on  that  supposition.  In  France 
nothing  but  ship  and  cargo  are  regarded  as 
proper  objects  of  insurance.  In  England,  and 
in  this  country,  it  is  not  usual  to  insure  profits, 
eo  nomine,  ancl  yet  no  decisions  are  to  be  found 
on  the  construction  or  effect  of  such  policies. 
We  are  at  liberty,  then,  to  adopt  such  rules, 
not  inconsistent  with  the  written  contract,  as 
shall  render  them  as  little  as  possible  of  the 
gambling  kind.  Under  no  pretext,  indeed,  can 
they  be  called  wagering  policies,  which  exclude 
all  idea  of  interest  in  tlie  assured.  It  would  be 
hard,  therefore,  on  the  underwriter,  to  rank 
them  in  this  class,  and  thus  deprive  him  of  the 
benefit  of  salvage.  A  premium  on  profits  is 
not  greater  than  on  goods,  and  yet  it  certainly 
ought  to  be  much  higher,  if  a  total  loss  may 
be  demanded,  without  any  part  of  the  profits, 
however  considerable,  going  to  the  underwrit- 
ers. It  is  more  equitable  to  consider  these 
insurances  as  a  species  of  valued  policies  on 
cargo,  which  they  are  in  substance,  although 
not  in  form.  It  is  surprising,  that  in  a  country 
where  merchants  may  insure  their  adventures 
at  almost  any  value,  this  practice  should  ever 
have  been  introduced.  The  more  the  subjects 
of  insurance  on  any  one  voyage  are  multiplied, 
the  more  confusion  and  embarrassment  will,  in 
cases  of  disaster,  be  experienced.  It  will  often 
perplex  the  most  skillful  broker  so  to  adjust  a 
loss,  as  to  do  justice  to  the  different  classes 
of  underwriters.  We  are  disposed,  therefore, 
to  regard  these  insurances  as  another  was  of 
valuing  the  goods,  and  that  in  total  losses  like 
the  present,  the  underwriter  has  such  an  in- 
terest in  the  property  as  to  be  entitled  to  an 
abandonment,8  What  would  be  the  effect 

2.— But  though  the  assured  abandon  first  to  the 
underwriter  on  the  Broods,  he  may  recover  as  for  a 
total  loss  on  the  profits  subsequently  abandoned  to 
the  insurer  on  them,  when- the  vessel  from  capture, 
though  restored,  never  arrives  at  her  destined  port. 
Mumford  v.  Hallett,  1  Johns  Hep.,  *33. 

It  seems  that  even  an  arrival  of  the  goods  at  the 
destined  port  will  not  prevent  a  recovery,  if  there 
has  been  a  technical  total  loss,  and  the  goods  be 
sent  on  by  the  underwriters  in  different  ships,  for 
the  policy  is  on  the  profits  by  the  ship  in  which 
laden,  ffenrickson  v.  Margetson,  2  Kast,  549,  n. 
Whether  the  recovery  will  always  be  total,  is,  per- 
haps, doubtful,  though  in  Mumford  v.  Hallett,  n/»i 
«ip.,  it  is  said  a  policy  on  profits  must  ne<vssarily  be 
valued,  for  in  Hodgson  v.  Glover  (6  Kast,31B>.  where 
only  a  part  of  the  goods  were  lost,  but  a  portion  ar- 
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25O*]  *of  abandonments  to  the  respective 
underwriters  of  cargo  and  profit,  we  will 
not  undertake  to  say.  Perhaps,  on  tendering 
an  indemnity,  the  former  might  be  obliged  to 
cede  their  interest  to  the  others,  or  to  account 
with  them  for  the  profits,  but  here  being  no 
abandonment  of  the  cargo,  this  difficulty  is 
not  before  us.  We  are  only  to  determine 
whether,  as  between  the  owner  of  cargo,  and 
his  insurer  of  profits,  it  is  reasonable  to  permit 
the  former  to  manage  the  property  as  he 
pleases,  and  at  a  period  ever  so  distant  to  call 
on  the  latter  for  a  total  loss.  If  abandoment 
be  necessary,  as  we  think  it  is,  the  one  on 
which  the  plaintiff  relies  was  not  in  time.  So 
far  from  giving  any  intimation  of  such  design, 
he  takes  back  the  premium  from  several  un- 
derwriters, and  as  to  them  cancels  the  policy. 
He  then  proceeds  by  his  agent  to  sell  the 
cargo,  takes  bills  in  payment  on  which  there  is 
a  loss,  and  finding  he  has  not  made  out  to  his 
wish,  calls  on  the  defendant  for  the  whole 
amount  of  his  subscription.  This  case  does 
not  fall  within  the  reason  of  those  in  which  it 
has  been  settled  that  an  abandonment  is  never 
too  late  while  the  loss  continues  total.  Per- 
haps it  would  have  been  better,  in  all  cases,  to 
drive  the  assured  to  an  early  election,  whether 
he  will  abandon  or  not,  and  not  leave  it  in  his 
power,  as  it  now  is,  to  run  the  underwriter  to 
an  immense  expense,  in  attempts  to  recover 
the  property  for  his  own  benefit,  and  then 
throw  it  upon  him,  when  he  can  no  longer 
take  any  one  step  that  may  be  of  advantage  ; 
but  in  opposition  to  the  positive  regulations 
or  practice  of  most  maritime  countries,  and  of 
England  among  others,  where  abandonments 
must  be  made  within  a  reasonable  time  after 
notice  of  loss,  we  permit  the  assured  to  lay  by 
for  years,  in  case  of  capture  or  other  technical 
total  loss,  provided  the  capture  or  other  ac- 
cident continues.  In  these  cases,  however,  the 
property  is  out  of  the  hands  of  the  assured, 
who  is  pursuing  measures  to  recover  it ;  but 
it  is  different  here,  where  the  loss,  properly 
speaking,  was  never  total.  The  cargo  was 
not,  as  in  cases  of  capture,  taken  from  the 
owner.  On  the  contrary,  he  chooses  to  treat 


the  loss  as  partial ;  he  directs  a  sale  of  it  on 
his  own  account;  and  finally  abandons,  but 
not  until  after  a  lapse  of  three  years,  when  in 
*fact  there  is  nothing  to  surrender,  but  [*251 
what  he  has  already  received,  and  means  to 
retain.  Whatever  might  have  been  the  claim 
of  the  defendant  on  the  insurers  of  the  cargo, 
if  an  abandonment  had  been  made  to  them  (on 
which  our  opinion  is  reserved),  we  think,  as  be- 
tween him  and  the  owner,  he  had  a  right  to 
pay  the  first  cost  of  the  goods,  with  all  the 
charges  and  profits  according  to  valuation,  and 
on  those  terms  to  insist  on  an  assignment.  To 
enable  him  to  assert  this  right,  there  ought  to 
have  been  a  seasonable  abandonment,  which, 
notwithstanding  the  decision  just  referred  to, 
should  always  be  made  as  soon  as  possible, 
where  the  disaster,  as  was  the  case  here,  is  of 
such  nature  as  not  to  devest  the  assured  of  his 
property.  This  is  a  case  of  some  novelty,  on 
which  precedents  throw  little,  if  any  light.  It 
is  very  probable,  therefore,  that  our  view  of  it 
may  be  incorrect,  but  after  mature  reflection, 
we  cannot  come  to  any  other  result,  satisfac- 
tory to  our  own  minds.  If  wrong,  the  pre- 
cedent will  not  work  much  mischief,  for  it  can- 
not be  long  before  underwriters,  in  this  State 
at  least,  discover  the  folly  of  insuring,  unless  at 
a  very  advanced  premium,  either  profits  or 
freight.  The  latter,  it  has  already  been  de- 
termined, or  at  least  so  much  as  is  earned, 
"even  during  the  voyage  insured,"  after 
abandonment  of  the  ship,  goes  to  her  under- 
writers, and  if  profits  on  goods,  in  like  cases, 
should  be  adjudged  to  belong  to  the  assurer  of 
that  subject,  there  would  be  none,  or  very 
little  salvage  in  either  case,  so  that  while  the 
underwriters  on  ship  or  cargo  would  be  re- 
ceiving enough,  and  perhaps  more  than 
enough,  to  re-imburse  them,  those  on  profits 
and  freight  may  pay  a  total  loss  on  the  same 
voyage,  and  not  receive  a  farthing  from  the 
subjects  insured. 

Our  opinion  is,  that  the  defendants  have  judg- 
ment. 

Cited  in— 9  Johns.,  190. 


rived  and  were  sold,  a  recovery  was  denied  because 
the  plaintiff  did  not  show,  that  had  not  the  goods 
been  lost,  there  would  have  been  a  profit,  and  that 
there  was  a  loss  of  profit  on  the  whole  adventure, 
notwithstanding:  the  safe  arrival  of  a  part.  Had 
these  facts  been  made  to  appear,  it  may,  perhaps,  be 
gathered  from  the  case  that  the  policy  would  have 
been  opened. 

Goods  are  insured  in  one  policy,  and  the  profits 
in  a  separate  policy,  and  the  insured  recovers  for  an 
average  loss  on  the  goods ;  he  can  only  recover  an 
average  loss,  in  the  like  proportion,  on  the  profits. 
Loomis  v.  Shaw,  2  J.  C.,  3b. 

A  loss  on  a  policy  on  profits  will  be  a  total  or  par- 
tial loss,  according  as  the  loss  on  the  subject  mat- 
ter of  the  profits  is  total  or  partial.  Abbot  v.  Sebor, 
3  J.  C.,  39. 

It  seems  that  the  rule  by  which  to  ascertain 
whether  there  is  a  total  or  partial  loss  of  the  profits 
is,  to  determine  whether  more  or  less  than  one  half 
in  value  of  the  subject  has  been  lost.  Id. 

Profits  are  an  insurablo  interest.  Tom  v.  Smith,  3 
Cai.  R.,  345. 
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In  France,  nothing  but  ship  and  cargo  are  re- 
garded as  proper  objects  of  insurance.  Id. 

In  England,  and  in  this  country,  it  is  not  unusual 
to  insure  profits  eo  nnmine,  and  yet  no  decisions  are 
to  be  found  on  the  construction  or  effect  of  such 
policies.  Id. 

We  are  at  liberty,  then,  to  adopt  such  rules,  not 
inconsistent  with  the  written  contract,  as  shall 
render  them  as  little  as  possible  of  the  gambling 
kind.  Id. 

Under  no  pretext,  indeed,  can  they  be  called 
wagering  policies,  which  exclude  all  idea  of  interest 
in  the  assured.  Id. 

Such  an  insurance  is  but  another  way  of  valuing 
the  goods,  and  in  a  total  loss,  the  underwriter  has 
such  an  interest  in  the  property,  as  to  be  entitled 
to  an  abandonment.  /''. 

But  though  the  person  insured  abandon  first  to  the 
underwriters  on  the  goods,  he  may  recover  as  for  a 
total  loss  on  the  profits  which  he  subsequently 
abandoned  to  the  insurer  on  the  profits,  in  a  case  of 
capture,  where  the  vessel  never  arrives  at  her  des- 
tined port.  Mumford  v.  Hallett,  1  J.  R.,  433;  3  N. 
Y.  Dig.,  p.  103. 
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SUPREME  COURT  OF  JUDICATURE 

OF    THE 

STATE   OF  NEW  YORK, 


NOVEMBER  TERM,  IN  THE  THIRTIETH  YEAR  OF  OUR  INDEPENDENCE. 


WEED  v.  ELLIS. 

Guardian  and  Ward  —  Submission  to  Arbitra- 
tors —  Performance  —  Bar  to  Suit  by  Ward 
when  of  Age. 

The  guardian  of  an  infant  my  submit  to  arbitra- 
tors on  behalf  of  his  ward,  and  a  performance  will 
be  a  bar  to  a  suit  by  the  infant,  when  of  age,  for  the 
.same  matter. 

Citation—  1  Caines,  304  ;  Comb.,  318. 

DEBT  on  an  arbitration  bond  entered  into 
with  the  plaintiff  by  which  he,  as  guardian 
of  Eber  Weed,  submitted  to  three  indifferent 
persons  all  things  relating  to  a  suit  brought  by 
Mm,  in  the  same  capacity,  against  the  defend- 
ant for  assaulting  and  falsely  imprisoning  the 
said  Eber  Weed.  Plea,  mil  agard  ;  to  which 
the  plaintiff  replied  setting  forth  an  award,  re- 
citing that  they,  the  arbitrators,  being  "named 
ty  and  between  Eber  Weed,  by  his  guardian, 
Noah  Weed  of,  &c.,  and  Caleb  Ellis  of, 
•&c.,  did  award  that  Caleb  Ellis  should  pay  to 
Noah  Weed,  guardian  of  Eber  Weed,  the  sum 
of  $112,  and  each  settle  with  his  own  witness- 
es," with  the  usual  averment  that  the  defend- 
ant had  not  paid.  Demurrer  inde,  showing  for 
cause  :  1st.  That  there  was  no  profert  of  the 
award  ;  2d.  That  it  was  without  the  submis- 
sion ;  3d.  That  it  wanted  mutuality;  and  4th. 
That  it  was  not  final. 

Mr.  Henry,  in  support  of  the  demurrer.  As 
to  the  profert  no  great  reliance  ought,  perhaps,, 
254*]  to  be  placed  on  that  ;  but,*as  the  award 
under  seal,  it  would  seem  necessary  to 


NOTE.—  Guardian  and  ward—  Power  of  f 
•to  submit,  tfi  arbitration  the  intercut  of  /ife  ward. 

A  guardian  has  authority  to  submit  to  arbitration 
•controversies  regarding  the  property  or  interest  of 
his  ward.  Weed  v.  Ellis,  mipra  ;  Weston  v.  Stuart, 
11  Me.,  336  ;  Coleman  v.  Turner,  14  Sm.  &  M.  (Miss.), 
118. 

In  Barnaby  v.  Barnaby  (1  Pick.,  221.),  it  was  held 
that  a  guardian  could  not  bind  his  ward  by  a  sub- 
mission to  arbitration  of  the  question  what  sum  the 
ward  should  pay  a  widow  in  lieu  of  dower  and  that 
the  award  was  voidable  by  the  infant  on  his  coming 
of  age.  The  court  held,  however,  that  subsequent 
.acts  of  the  infant  in  this  case  amounted  to  a  ratifica- 
tion. 

See,  further.  Underwood  v.  Brockmun,  4  Dana 
<Ky.),  309  ;  Lunday  v.  Thomas,  2(5  Ga..  537. 

'  REPS.,  3. 


make  the  same  profert  which  is  required  in 
pleading  other  instruments  of  a  similar  descrip- 
tion. On  the  second  point,  it  is  to  be  observed 
that  the  bond  is  in  favor  of  the  plaintiff  indi- 
vidually; the  defendant  is  bound  to  him  per- 
sonally ;  and  the  submission  is,  ' '  by  the  said 
Caleb,  and  the  said  Noah,  guardian  as  afore- 
said," yet,  the  recital  of  the  award  states  it  to 
have  been  made  by  persons  named  "by  and 
between  Eber  Weed  by  his  guardian,  and  Caleb 
Ellis."  The  infant  does  not  submit. i  The  re- 
cital, then,  is  plainly  of  an  award  not  warrant- 
ed by  the  submission.  This  is  fatal  ;  for  the 
one  must  be  according  to  the  other.  (Kyd, 
278.)  There  is  also  a  total  want  of  mutuality. 
The  payment  of  the  $112  is  to  Noah  Weed 
without  a  single  act  to  be  done  by  him  ;  and 
it  cannot  be  said  that  the  money  infers  a  re- 
lease, because  the  rights  of  an  infant  cannoi 
be  submitted.  He  is  not  concluded  ;  for  he 
may,  the  very  instant  he  is  of  age,  disavow  all 
his  guardian  has  done.  Therefore,  it  cannot 
be  final.  For  the  necessity  of  an  award  being 
mutual  Kyd,  218,  259,  260. 

Mr.  Woodworth,  contra.  The  replication 
sets  out  the  award  in  lure  vf.rba  and,  therefore, 
supersedes  the  necessity  of  a  profert.  Though 
an  infant's  rights  cannot  be  disposed  of  by  his 
guardian,  yet  there  is  such  a  general  control 
over  them  that  they  may  be  submitted  to  arbi- 
tration. In  Roberts  v.  Neirbold  (Comb.,  318), 
the  very  thing  was  done  ;  and  in  1  Com.  Dig., 
537,  the  same  doctrine  is  recognized.  At  law, 
the  guardian  in  a  suit  is  the  protector  of  the 
rights  of  the  infant,  and  may  bind  himself  that 
his  ward  shall  perform.  In  an  action  by  an 
infant,  his  guardian  may  receive  the  money 
recovered,  and  give  an  acquittance  for  it.  He 
is  the  mere  instrument  through  which  the 
infant's  claims  are  satisfied  ;  and,  therefore, 
the  award  of  a  sum  of  money  to  him,  it  being 
for  the  benefit  of  the  infant,  is  good.  (1  Com. 
Dig. ,  543.)  Nay,  an  award  of  money  to  a  third 
person  is  valid  if  it  appear  that  the  parties  sub- 
mitted for  him.  (Bird  v.  Bird,  1  Salk.,  74.) 
Certainly,  then,  it  must  be  so  if  to  him  who  sub- 
mits for*  another.  The  award  is  clearly  mu- 
tual ;  *for  to  make  it  so,  it  is  requisite  [*255 
only  that  the  money  paid  be  a  final  discharge 
of  all  claims. 
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LIVINGSTON,  J.  In  Pardy  v.  Delavan  (1 
Games'  Rep.,  304),  we  decided  that  an  award 
ordering  payment  of  a  sum  of  money,  carries 
in  itself  a  mutuality,  as  it  must  be  held  to  be 
in  satisfaction  of  the  matter  submitted. 

Mr.  Woodworth.  Then  the  only  point  is  as 
to  the  right  to  submit.  If  the  guardian  has  it, 
the  receipt  of  the  sum  awarded  in  satisfaction 
of  that  which  he  was  authorized  to  submit, 
must  be  final.  The  award  of  the  arbitrators, 
after  reciting  the  suit  and  submission,  is,  that 
they  "  thereupon  "  determine.  In  1  Com. 
Dig.,  548,  it  is  laid  down,  "  if  there  be  a  sub- 
mission of  all  matters  an  award,  de  et  »uper 
pramussis,  that  one  shall  pay  so  much  to  the 
other,  is  good,  for  being  super  pratmissis  (or 
thereupon),  it  must  be  held  to  have  been  in 
satisfaction  of  the  matter  submitted." 

Mr.  Henry,  in  reply.  The  use  of  a  profert 
is  that  oyer  may  be  demanded,  and  though  a 
deed  be  set  out  in  the  declaration,  profert  is 
nevertheless  necessary.  But,  it  is  confessed, 
this  objection  is  not  much  relied  on.  The 
reasoning,  however,  of  the  other  side  admits 
the  award  to  be  neither  final  nor  mutual.  It  is 
acknowledged  that  the  infant  is  not  concluded  ; 
if  so,  it  cannot  be  final,  nor  can  it  be  mutual. 
To  give  it  the  semblance  of  mutuality,  it 
should  have  gone  farther  and  awarded  certain 
things  to  be  done  by  the  plaintiff,  in  case  the 
infant  should  not  abide  by  the  determination 
of  flie  arbitrators.  The  plaintiff  was  only 
guardian  ad  litem  ;  and  though  a  guardian  in 
socage,  or  by  nature,  or  even  a  testamentary 
guardian  may  submit,  one  who  is  merely  ad 
litem  cannot.  His  power  is  only  for  a  specific 
purpose  and,  as  it  is  a  delegated  authority, 
cannot  be  exceeded  or  transferred. 

LIVINGSTON,  J.,  delivered  the  opinion  of  the 
court : 

The  first  objection  to  this  award  is  founded 
on  a  want  of  power  in  the  guardian  to  submit. 
Hence,  it  is  said,  the  award  is  not  mutual  and 
the  infant's  rights  not  concluded. 

It  is  difficult  to  conceive  how  it  should  ever 
have  been  doubted  whether  guardians  had  this 
power,  or  whether  they  were  not  bound  by 
25G*]  their  bond,  or  whether  an  award  *under 
these  circumstances,  did  not  put  an  end  to 
all  controversies  submitted  between  the  infant 
and  other  party.  That  an  infant  himself  should 
not  bind  himself  in  this  way  is  right,1  but  for 
this  very  reason  a  power  should  be  lodged 
elsewhere  ;  and  where  can  it  be  so  properly 
intrusted  as  to  the  very  person  who  has  the  care 
of  all  his  property?  For  the  present  plaintiff 
does  not  appear  a  guardian  ad  litem  only  and 
must,  therefore,  be  supposed  competent  to 
judge  whether  a  suit  or  arbitration  will  be  most 
likely  to  promote  the  interest  of  his  ward.  But 
his  point  is  settled  in  Roberts  v.  Newbold,  where 
it  is  allowed  that  a  guardian  may  submit  for 
an  infant,  and  even  if  the  latter  gives  a  bond 
himself,  it  is  not  void  but  only  voidable.  With 

1. — A  submission  is  entered  into  by  A  and  others 
(the  widow  and  heirs  of  B)  of  the  one  part,  and  C  of 
the  other  part ;  the  former  covenanting  that  certain 
infant  coheirs  should  abide  by  the  award  :  the  arbi- 
trators awarded  that  C  should  pay  the -other  parties 
a  specific  sum  of  money ;  held,  that  although  the 
submission  was  unauthorized  in  respect  to  the  in- 
fants, the  award  was  binding:  on  the  parties.  Smith 
v.  Van  Nostrand,  5  Hill.  419. 
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this,  also,  agrees  the  civil  law  by  which, 
although  an  infant  cannot  bind  himself  by  a. 
submission,  yet,  if  anyone  will  become  his 
surety  a  remedy  may  be  had  against  the  latter 
for  the  infant's  nonperformance. 

There  is  as  little  reason  to  say  the  award  is- 
not  final.  After  reciting  their  authority  to 
settle  all  controversies  between  the  defendant 
and  infant,  the  arbitrators  award,  "  that  the 
former  shall  pay  a  certain  sum  to  the  guardian, 
and  that  each  party  shall  settle  with  his  own 
witnesses."  There  can  be  no  doubt  that  pay- 
ment of  this  sum  to  the  guardian  would  oper- 
ate as  a  discharge  to  the  defendant  for  every 
demand  of  the  infant,  and  that  the  award  is, 
of  course,  sufficiently  conclusive.  The  only 
remaining  objection  is,  that  no  profert  is  made 
of  the  award  in  the  replication.  That  this  is 
necessary,  we  can  find  no  authority.  The  ac- 
tion is  on  the  bond,  and  in  answer  to  the  plea, 
the  award  is  set  forth  in  hac  verba.  This  is 
the  usual  way,  and  must  be  sufficient.2  The 
replication  is,  therefore,  good.3 

Judgment  for  the  plaintiff. 
Cited  in— 1  Barb.,  590 ;  56  Barb.,  201. 


CHEETHAM  v.  LEWIS. 
Original  Suit — Time  to  Declare. 

On  an  orginal  suit  in  this  court,  the  plaintiff  may 
declare  at  any  time,  unless  non  proved. 

MR.  EVERTSON  moved  to  set  aside  the  de- 
claration, and  stay  all  further  proceedings, 
because,  though  the  writ  was  returnable  in 
November,  1803,  the  plaintiff  had  not  filed 
and  delivered  his  declaration  till  September 
last.  He  contended,  that  by  the  rules  of 
the  common  law,  a  plaintiff  was  obliged 
*to  declare  within  the  year,  and  if  he  [*2&7 
did  not  do  so,  he  was  ipso  facto  out  of  court. 
If  some  limitation  of  this  sort  was  not  in  force, 
a  cause  might  be  hung  up  ad  infinitum.  In 
support  of  the  application  he  cited  2  D  &  E.,. 
112,  and  particularly  the  reasoning  of  Buller,  J. 
Mr.  Van  Wyck,  contra,  argued  that  the  only 
mode  of  putting  a  plaintiff  out  of  court,  was, 
by  a  rule  to  declare,  or  be  non  prvssed. 

Per  Ouriam.  There  is  no  such  rule  of  prac- 
tice in  this  court  as  that  insisted  on  by  the 
defendant.  It  is  in  his  power  to  non  pros  the 
plaintiff  if  he  pleases ;  if  he  does  not,  the 
plaintiff  may  declare  at  any  time.  The  deci- 
sion, however,  in  this  case,  will  not  apply  to- 
a  suit  removed  by  Jiabeas  corpus  ;  for  there, 
as  the  defendant  cannot  non  pros,  he  is  bound, 
to  plead. 

Motion  denied. 

2.— The  reason  why  a  profert  of  an  award  is  not 
required,  is,  because  it  is  not  a  deed.  Leafe  v.  Box, 
1  Wils.,  121. 

3.— A  party,  it  seems,  may  avoid  the  effect  of  an 
award  by  showing  that  he  was  an  infant  when  he 
made  the  agreement  of  submission.  See  Baker  v. 
Lovett,  0  Afass.  Hep.,  78,  80,  per  Parsons,  C.  J. ;  Brit- 
ton  v.  William's  Devisees,  0  Munf .,  453 :  Watson  on 
Arb.  and  Awards,  41 ;  No.  31,  Law  Lib.  Phila.,  2 
R.  S.,  541,  sec.  1 ;  Kyd  on  Awards,  35,  et  scq.  So,  sem- 
hle,  as  to  a  lunatic,  feme  cwerf,  &c.  Rumsey  v.  Leek, 
5  Wend.,  20,  22.  See  Watson  on  Arb.  and  Awards,  43  ? 
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LENOX,  MAITLAND  AND  RENWICK 
ROWLAND,  RUSSEL  ET  AL. 

Absent  and  Absconding  Debtors — Inquiry  into 
Demand — Attachment — Supersedeas. 

Under  the  act  respecting  absent  and  absconding 
debtors,  this  court  will  inquire  into  the  foundation 
of  the  demand  of  the  plaintiffs,  and  if  it  appear  not 
to  be  such  as  to  warrant  the  issuing  an  attachment, 
will  order  a  superseded*. 

THE  plaintiffs  had,  under  the  act  authoriz- 
ing proceedings  against  absent  debtors, 
procured  on  the  usual  oath,  an  attachment 
against  the  property  of  the  defendants,  who 
resided  in  Massachusetts.  They,  by  affidavit, 
set  forth  that  they  never  had  any  dealings  with 
the  plaintiffs,  who,  as  shippers  of  property  on 
board  the  ship  Ocean,  belonging  to  the  defend- 
ants, claimed  compensation  for  damage  the 
goods  had  sustained  in  consequence  of  the 
vessel's  having  been  run  ashore  when  going  up 
the  harbor  of  Liverpool,  by  alleged  negligence 
or  misbehavior  of  the  captain,  whereas  the  inju- 
ry, if  any,  arose  from  the  conduct  of  the  pilot. 

Messrs.  Golden  and  Rir/gs,  on  these  facts, 
moved  to  supei'sede  the  attachment,  notice  of 
which  had  been  duly  published.  They  con- 
tended that  the  debts  contemplated  by 
the  act  were  such  as  might  be  set  off,  the 
words  of  the  statute  being,  that  the  demand 
must  be  $100  above,  or  clear  of,  discounts. 
Torts  and  unliquidated  damages,  therefore, 
not  within  the  purview  of  the  law,  because  of 
them  no  set-off  can  be  made.  (Bankrupt  Act, 
sec.  34;  Coop.  Bank.  Law,  160,  224.  244; 
Sell.  Prac.,  42  ;  2  Caines'  Rep.,  38,  Brown  v. 
258*]  Gumming.)  *But  allowing  such  a 
claim  might  be  set  off,  the  pilot,  they  said, 
was  answerable.  (Malyne,  59  ;  7  D.  &E.,  160.) 
They  referred  also  to  the  decision  of  this 
court,  in  the  matter  of  Fitzgerald,  an  absent 
debtor  (2  Caines'  Rep.,  318). 

Messrs.  Hoffman  and  Ilarison,  contra,  ar- 
gued that  the  court  had  no  jurisdiction  in 
this  summary  way,  as  the  act  had  chalked  out 
the  only  mode  of  proceeding  by  which  a  xiiper- 
sedea*  could  be  obtained.  That  as  to  the  mat- 
ter of  the  claim  being  without  the  statute,  the 
21st  section  had  ordered  a  bond  to  be  given, 
to  appear  and  plead  to  any  action,  and  the 
terms  of  the  condition  were  broad  enough  to 
include  all  cases,  excepting  pure  torts  alone  : 
even  to  appear  and  answer  to  a  bill  in  equity. 
To  support  the  attachment,  the  oath  of  the 
plaintiffs  is  all  that  is  required,  and  cannot  be 
done  away  by  a  counter  deposition  from  the 
defendants.  It  would  be  to  try  the  cause  by 

No.  31  Law  Lib.  Philadelphia:  2  R.  S.  541,  sec.  1; 
Kyd  on  Awards,  &5.     An  attorney,  it  lias  been  inti- 
mated, has  authority,  as  such,  to  submit  for  his 
client.    Thus,  where  an  attorney  had  submitted  a 
question,  as  to  his  client's  right  of  set-off,  to  the  de- 
cision of  a  judge,  extrajudicially ;    the  court,  per 
Story,  J..  inclined  to  regard  it  as  an  award,  and  so 
conclusive.    In  respect  to  the  attorney's  power  to 
make  the  submission,  it  was  regarded  as  maintain- 
able, and  within  his  general  authority.    "  If  he  ex- 
ceeds it,  the  remedy  tor  his  client  is  to  be  sought  in  \ 
his  own  personal  responsibility."    Green  v.  Darling,  . 
5  Mason,  202,  205.    See  Washington  v.  M'Gc-e  <3  Dana,  j 
44(5),  as  to  when  a  submission  to  a  judge  shall  be  ' 
deemed  an  arbitration.    Further,  as  to  an  attorney's  '. 
or  an  agent's  authority  in  this  respect,  see  Eastman 
v.  Burleigh  (2  New  Hampshire  Rep.,  484, 488).  Soiners  i 
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affidavit,  and  determine  preliminarily,  the  fact 
of  debt,  or  no  debt.  Whether  the  pilot  or 
master  were  to  blame,  was  not  now  to  be  inves- 
tigated. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court: 

We  do  not  think  that,  because  the  statute 
points  out  a  particular  mode  by  which  a»uper- 
sedeas  may  be  obtained,  we  are  ousted  of  juris- 
diction in  this  state  of  the  case.  We  conceive 
that,  from  the  general  superintending  power 
of  this  court,  we  have  a  right  to  examine 
whether  the  attachment  has  not  improvidently 
issued,  and  on  this  ground,  review  the  order 
of  the  judge  by  whom  it  was  directed.1  On 
the  present  occasion,  the  plaintiffs  have  not 
contradicted  the  affidavit  of  the  defendants, 
but,  resting  their  opposition  on  the  matter  it 
details,  have  reposed  themselves  on  its  con 
tents.  Exercising,  then,  that  right  of  control 
which  we  think  we  possess,  we  cannot  but  see 
that  the  plaintiffs  have  failed  in  showing  such 
a  debt  as  is  within  the  purview  of  the  act. 
The  statute  applies  only  to  those  which  are 
capable  of  being  set  off,  not  to  demands  which 
arise  from  torts,  or  ex  delicto.  As,  therefore, 
the  claim  of  the  plaintiffs  is  stated  to  be  of 
this  nature,  proceeding  from  the  misfeasance 
of  the  captain,  and  this  is  not  denied  by  the 
opposite  *party,  the  motion  must  be  [*259 
granted  ;  but  with  permission,  however,  to  the 
plaintiffs,  to  show,  any  day  within  the  term, 
that  they  have  a  debt  such  as  is  within  the 
purview  of  the  act. 

KENT,  Ch.  J.  I  am  against  the  motion,  be- 
cause I  think  the  only  remedy  is  under  the 
21st  section  of  the  act,  which,  in  my  opinion, 
is  fully  sufficient.  If  the  bond  there  directed 
be  given,  the  question,  whether  debtor  or  not, 
within  the  statute  can  be  decided  ;  for  the  in- 
strument can  apply  only  to  debts  within  the 
law.  The  proceedings  below  are  regular,  and 
on  that  score  we  have,  therefore,  no  right  to 
interfere. 

THOMPSON,  J.  I  concur  in  the  opinion  of 
the  Chief  Justice.2 

Cited  in— 1C  Johns.,  7, 14 ;  7  Barb.,  «59 ;  2  Co.  R.,  «J ; 
27  Wis..  579. 

1.— If  a  plaintiff  who  brings  suit  by  attachment 
against  a  foreign  corporation,  be  a  non-resident, 
the  objection  is  best  raised  by  a  motion  to  set  aside 
the  attachment,  but  the  objection  cannot  be  raiwd 
at  the  trial  by  a  motion  for  nonsuit.  Downes  v. 
Pho?nix  Bank,  fi  Hill,  2»7. 

2.— See  this  case,  }»>*t,  323,  on  a  subsequent  appli- 
cation. 

The  estate  of  debtors,  who  are  abroad,  is  liable  to 
an  attachment,  whether  their  absence  from  this 

\  .  Balabrega,  1  Dall.,  4«4;  The  Inhabitants  of  Bui  k- 
land  v.  The  Inhabitants  of  Con  way.  It!  Mass.  R<-p., 
3W;  Holker  v.  Parker,  7  ('ranch,  4W5;  Watson  on 
Art),  and  Awards,  49,  50,  Law  Lib.  Philadelphia. 

An  award,  like  a  judgment  of  a  court  of  concur- 
rent jurisdiction,  hinds  only  the  parties  and  privies, 
so  as  to  prevent  them  from  again  litigating  the  same 
subject  matter  which  was  determined  by  the  award. 
But  strangers  to  the  submission  can  neither 
be  benefited  nor  prejudiced  by  an  award. 
Watson  on  Arb.  and  Awards,  145.  Xos.  31  and  32, 
Law  Lib.  Philadelphia  :  Kyd  on  Awards.  42  to  4». 
See  Vosburgh  v.  Bame,  14  Johns.  Rep.,  3(G ;  Stude- 
bjicker  v.  Moore,  3  Binney,  124;  Commonwealth  v. 
Simonton,  1  Watts,  Rep.,  310;  Pullet  v.  Rainnard  1, 
VVhart..  Rep.,  524;  Jackson  v.  Davis,  5Cowen'sRep.. 
123. 
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Statute — New  Offense — Penalty — Defectively 
Worded — Construction. 

If,  In  a  statute,  a  clause  creating:  a  new  offense, 
and  inflicting  a  penalty,  be  so  defectively  worded, 
that  by  one  part  it  appears  to  be  recoverable  in  a 
summary  way,  and  by  another,  according:  to  the 
usual  course  of  proceeding,  the  latter  shall  be  pre- 
ferred. 

All  statutes  giving-  summary  modes  of  recovery, 
are  to  be  strictly  construed. 

ON  cert-torari  to  a  justice's  court,  in  a  suit 
under  the  19th  section  (1  Rev.  Laws,  595) 
of  the  "  Act  to  regulate  highways,"  by  which 
it  is  ordained,  that  the  penalty  of  $5,  imposed 
for  obstructing  roads,  shall  be  recovered  "in 
the  name  of  any  person  who  shall  make  com- 
plaint thereof,  before  any  justice  of  the  peace 
of  the  county  where  the  offense  shall  happen, 
upon  the  oath  of  one  or  more  credible  witnesses, 
and  levied  by  distress  and  sale,"  &c. 

Mr.  Cndy  assigned  for  error,  that  by  the  re- 
turn it  appeared  a  regular  action  of  debt  had 
been  instituted,  instead  of  the  summary  mode 
prescribed  by  the  statute.  This  point,  he  said, 
had  been  already  ruled,  in  a  case  of  Hamilton 
v.  Burton,  decided  in  April,  1800.  For  where 
an  act  creates  a  new  offense,  and  points  out 

State  is  permanent  or  temporary,  voluntary  or  invol- 
untary. The  question  in  such  a  case  is,  where  is 
the  actual  residence,  and  not  where  is  the  domicile? 
In  re,  Thompson,  1  Wend.,  43. 

An  executor  or  administrator  who  enters  upon 
leasehold  property  held  by  the  testator  or  intestate 
in  his  lifetime,  or  who  receives  the  rents  and  profits 
thereof,  is  chargeable  inthedebef  an&detinet  direct- 
ly on  the  covenant  of  the  lessee  as  an  assignee,  and 
in  proceeding  against  him  he  need  not  be  named  as 
executor  or  administrator.  In  the  matter  of  John 
Galloway,  21  Wend.,  32. 

If  he  has  no  assets,  or  the  land  is  in  truth  not  worth 
the  sum  due,  he  may  show  those  facts  in  defense ; 
prima  facie,  however,  the  land  is  deemed  worth  more 
than  the  sum  demanded.  Id. 

Being  personally  liable,  he  may  be  proceeded 
against  by  attachment  under  the  act  relative  to  ab- 
sconding, concealed  and  non-resident  debtors.  Id. 

A  non-resident  creditor  may  institute  proceedings 
under  this  act  against  a  non-resident  debtor,  where 
the  debt  is  due  on  a  contract  made  within  this  State. 
In  the  Matter  of  Brown,  21  Wend.,  316. 

It  is  enough  that  the  affidavits  of  the  two  witness- 
es, required  by  the  statute  to  be  presented  on  the 
application  for  an  attachment, state  that  the  debtor 
is  a  non-resident,  or  that,  being  an  inhabitant,  he 
has  secretly  departed  from  the  State,  or  keeps  him- 
self concealed  with  intent  to  avoid  the  service  of 
civil  process ;  it  is  not  necessary  that  these  affida- 
vits should  contain  anything  as  to  the  nature  of  the 
debt,  or  the  residence  of  the  creditor.  Id. 

An  attachment  does  not  lie  against  an  administra- 
tor fora  demand  against  his  intestate,  under  the  act. 
In  the  Matter  of  Kurd  &  Seldon,  9  Wend.,  465. 

An  attachment  does  not  lie  against  persons  claim- 
ing merely  by  right  of  representation.  Jackson,  ex 
dem.  Murray  v.  Walsworth,  1  J.  C.,  372. 

But  where  the  debtors  were  named,  some  as  trust- 
ees, some  as  executors,  &c.,  held,  after  a  lapse  of 
time  and  acquiescence  of  parties,  that  these  would 
be  dee*  led  mere  words  of  description,  so  as  to  sup- 
port proceedings.  Id. 

An  absconding  debtor  may  be  proceeded  against 
by  an  absent  creditor.  Robbins  v.  Cooper,  6  J.  C.  R., 
186 :  E.c-parte  Caldwell,  5  Cow.,  293. 

Alitcr,  as  to  an  absent  or  non-resident  debtor.  In 
the  matter  of  Fitzgerald,  2  Cai.  R.,  318. 

And  a  person  residing  abroad,  but  who  has  been 
transiently  within  the  State,  cannot  be  deemed  an 
absconding  debtor.  Id. 

AUter,  as  to  a  person  who  comes  here  to  reside, 
and  then  absconds.  Id.  E.r-parte  Caldwell,  5  Cow., 
293. 

An  attachment  does  not  lie  against  a  corporation. 
M'Queen  v.  Middletown  Man.  Co.,  16  J.  R.,  5. 

It  may  issue  against  the  property  of  one  of  sever- 
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how  the  penalty  inflicted  is  to  be  recovered,  no 
other  method  can  be  pursued.  (4  Bac.  Abr., 
old  edit..  054 ;  Rex  v.  Right,  1  Burr.,  543.)  An 
advantage  resulted,  he  urged,  from  the  adop- 
tion of  the  summary  proceeding  ordered  by 
the  law,  because,  in  such  cases,  the  evidence  is 
necessarily  returned. 

Mr.  Gold,  contra.  It  appears,  that  the  par- 
ties agreed  to  go  to  trial,  and  whatever  advan- 
tage might  have  been  taken  of  this  objection, 
had  it  been  made  at  a  proper  time,  is  now 
waived. 

Mr.  Cody,  in  reply.  If  the  magistrate  had 
not  authority  to  *take  cognizance  of  the  [*2<>O 
cause  in  this  manner,  consent  will  not  give  him 
jurisdiction.  Besides,  the  levy  is,  after  con- 
viction, to  be  by  warrant  of  distress  ;  and  upon 
a  regular  judgment  in  debt,  the  usual  writ  of 
execution  ought,  perhaps,  to  go. 

Per  Curiam.  The  suit  below  was  an  action 
of  debt,  conducted  according  to  the  regula- 
tions of  the  Ten  Pound  Act,  and  was  brought 
to  recover  the  penalty  or  forfeiture  of  $5,  un- 
der the  19th  section  of  the  act  to  regulate  high- 
ways, which  declares,  that  "  if  any  person  shall 
obstruct  any  highway,  &c.,  such  person  so 
offending  shall  forfeit,  for  every  such  offense, 

al  partners,  who  absconds,  for  a  partnership  debt, 
though  his  copartners  reside  within  the  State,  and 
might  be  arrested.  Matter  of  Chipman,  14  J.  R..  217. 

So  it  may  issue  for  the  separate  debt  of  such  ab- 
sconding debtor.  Matter  of  Smith.  16  J.  R.,  103. 

By  the  Act  of  1842,  provision  was  made  for  seizing 
trust  property,  real  and  personal,  in  proceedings  by 
attachment  against  foreign  corporations,  the  attach- 
ment must  be  executed  by  leaving  a  true  and  at- 
tested copy  of  the  writ  with  the  trustee,  because  the 
trustee,  being  within  the  jurisdiction  of  the  State, 
can  be  reached  by  personal  service :  he  is,  moreover, 
the  representation  of  the  beneficial  owner,  and  may 
be  interested  in  the  defense  of  the  suit.  Wright  v. 
Douglass,  3  Barb.,  554. 

Attachment  may  issue  against  non-resident  debt- 
ors, upon  an  unliquidated  debt.  Matter  of  Marty, 
3  Barb.,  229. 

A  .si/pcrsedeos  to  an  attachment  under  the  Ab- 
sconding, Concealed  and  Absent  Debtor  Act,  will  be 
granted  on  showing  a  settlement  between  the  at- 
taching creditor  and  the  debtor,  although  trustees 
have  been  appointed;  the  rights  of  the  trustees, 
however,  will  be  protected,  and  the  time  will  be 
given  to  other  creditors  to  come  in.  In  the  Matter 
of  Bunch,  9  Wend.,  473. 

Where  persons  proceeded  against  as  absconding 
or  concealed,  debtors  satisfactorily  show  that  they 
had  not  absconded,  or  were  not  concealed,  a  xnper- 
sedeos  will  be  gran  ted  with  costs,  although  the  cred- 
itor had  reasons  to  believe  that  the  debtors  had 
absconded  or  were  concealed.  In  the  Matter  of 
Warner,  3  Wend.,  424. 

If  a  plaintiff,  who  brings  suit  by  attachment 
against  a  foreign  corporation,  be  a  non-resident,  the 
objection  is  best  raised  by  motion  to  set  aside  the 
attachment;  but  the  objection  cannot  be  raised  at 
the  trial  by  motion  for  nonsuit.  Downes  v.  Phoanix 
Bank,  B  Hill,  297. 

Sujxrsedeas  will  be  granted  to  an  attachment  under 
the  act  relative  to  absent  and  absconding  debtors, 
if  the  process  issued  iinprovidently.  E.r-parte  Chip- 
man, 1  Wend.,  66. 

Supersedeas  is  final.    Learned  v.  Duvil,  3  J.  C.,  141. 

The  court  may,  on  motion,  examine  whether  the 
attachment  was  iinprovidently  issued,  and  if  found 
to  have  been  improperly  granted,  may  award  a 
mtpcrseffecw.  Lenox  v.  Rowland,  3  Cai.  R.,  257: 
M'Queen  v.  Middletown  Man.  Co.,  16  J.  R..  5. 

An  attachment  regularly  issued  against  a  non- 
resident debtor  cannot  be  superseded  by  the  officer 
granting  it,  except  in  the  cases  provided  for  by  the 
statute ;  it  cannot  be  done  on  affidavits  contradict- 
ing the  fact  of  residence,  nor  can  the  Supreme 
Court  issue  sitpersertcns,  except  on  the  return  of  the 
officer  to  a  certinran  directed  to  him.  Matter  of 
Marty,  3  Barb.,  229;  2 N.  Y.  Dig.,  Vol.  II.,  p.  682,  et  seq. 
CAINES'  REPS.,  3 


1805 


BENNETT  v.  WARD. 


260 


$5.  to  be  recovered,  with  costs  of  suit,  in  the 
name  of  any  person  who  shall  make  complaint 
thereof,  before  any  justice  of  the  peace,  &c., 
upon  the  oath  of  one  or  more  credible  wit- 
nesses, and  levied  by  distress  and  sale  of  the 
goods  of  the  offender,  by  warrant  from  the 
justice,  to  be  directed  to  any  constable  of  the 
town,  &c.,  and  the  constable  is  required  to  pay 
such  penalty  into  the  hands  of  the  commission- 
ers of  highways,  &c.,  to  be  applied  in  improv- 
ing the  public  roads  and  bridges  in  such  town." 

The  question  is,  whether  the  above  recovery 
ought  to  have  been  in  the  manner  prescribed 
by  the  Ten  Pound  Act,  or  ought  to  have  been 
in  a  summary  way,  as  the  section  under  which 
it  was  had  would  seem  to  prescribe. 

The  section  in  question  is  very  defectively 
drawn.  One  part  of  it  seems  to  contemplate 
a  recovery  by  an  action  or  suit  in  the  ordinary 
mode  ;  and  the  other  part  of  it,  so  far  at  least 


as  relates  to  the'collection  of  the  money  by  the 
constable,  uses  language  applicable  only  to 
cases  of  summary  convictions.  And  where  a 
statute  admits  of  two  constructions,  it  is  ad- 
visable to  give  it  that  which  is  consonant  to 
the  ordinary  mode  of  proceeding  before  mag- 
istrates, as  being  the  most  familiar  to  them, 
and  because  in  that  the  trial  by  jury  is  secured. 
Sunimary  convictions  are  authorized  frequent- 
ly in  the  English  laws,  and  they  are  required 
in  three  different  cases  in  the  act  before  us, 
viz.,  under  the  llth,  12th,  and  23d  sections. 
But  this  mode  of  proceeding  is  always  strictly 
construed  by  the  courts,  and  is  not  to  be 
adopted  but  where  the  language  of  the  law  is 
positive  and  unequivocal.1 

Judgment  affirmed.          ' 

Cited  In— 1  Johns.,  510;  3  Johns.,  475;  11  Johns., 
386 ;  7  Barb.,  339 ;  2  Park.,  316. 


1.— A  penal  statute  should  be  strictly  construed. 
Sprague  v.  Birdsall,  2  Cow.,  419. 

So  of  a  statute  in  favor  of  corporations  or  partic- 
ular persons,  and  in  derogation  of  common  right. 
Id.  Sharp  v.  Speir,  4  Hill,  76  ;  Sharp  v.  Johnson,  4 
Hill,  92. 

They  should  not  be  extended  beyond  their  express 
words,  or  their  clear  import.  Id. 

The  court  will  take  judicial  notice  of  public  stat- 
utes. The  People  v.  Herkimer,  4  Cow.,  345. 

If  a  statute  give  a  remedy  in  the  affirmative 
(without  a  negative  express  or  implied),  for  a  mat- 
ter which  was  actionable  at  the  common  law,  the 
party  may  still  sue  at  the  common  law  as  well  as 
upon  the  statute  ;  for  this  does  not  take  away  the 
common  law  remedy.  Crittenden  v.  Wilson,  5  Cow., 
165. 

A  special  power  granted  by  statute,  affecting  the 
property  of  individuals,  ought  to  be  strictly  pur- 
sued, and  appear  to  be  so  on  the  face  of  the  pro- 
ceedings. Gilbert  v.  Columbia  Turnpike  Company, 
3  J.  C.,  107  ;  Butler  v.  Palmer,  1  Hill,  324. 

A  penal  statute  which  may  be  construed  as  au- 
thorizing either  a  summary  remedy,  or  an  action  in 
the  ordinary  course  of  proceeding,  shall  be  taken  to 
mean  the  latter.  Bennett  v.  Ward,  3  Cai.  R.,  259. 

A  summary  conviction  is  to  be  strictly  construed, 
and  is  only  to  be  adopted  where  the  language  of  the 
act  is  positive  and  unequivocal.  Id. 

Where  the  computation  of  time  in  a  statute  is  to 
be  from  an  act  done,  the  first  day  should  be  ex- 
cluded. Ex-pai'te  Dean,  2  Cow.,  60o  ;  Lester  y.  Gar- 
land, 2  Cow.,  o06,  n.  discussed  ;  Presbrey  v.  Williams, 
Id.  discussed. 

E.  g.,  under  the  statute  (sess.  41,  ch.  94,  sec.  17) 
prescribing  the  time  within  which  an  appeal  should 
be  brought  from  a  justice's  court,  la.  Sims  v. 
Hampton,  2  Cow.,  612,  n. ;  Brown  v.  Brown,  Id. 

Where  the  computation  of  time  in  a  statute  is  to 
be  from  an  act  done,  the  first  day,  or  day  of  the 
act  should  be  excluded.  E.r-parte  Dean,  2  Cow., 
605 ;  Hoinan  v.  Liswell,  6  Cow.,  659. 

To  take  private  property  for  public  use,  without 
providing  just  compensation  to  the  party,  is  not 
only  unconstitutional,  as  against  the  fundamental 
principle  of  government,  but  a  violation  of  natural 
right  and  justice  A  statute,  therefore,  which  vio- 
lates the  principle  is  null  and  void.  Bradshaw  v. 
Kodgers,  20  J.  R.,  103:  S.  C.  in  error,  Id.,  7*5. 

An  existing  provision  for  reviewing  the  decisions 
of  un  inferior  tribunal  by  appeal  or  certiorari,  will 
apply  to  cases  subsequently  added  to  as  jurisdiction 
by  statute,  though  the  latter  contain  no  express  dec- 
laration to  that  effect.  The  people  ex  rel.  Durham 
v.  The  Commissioners  of  the  Canal  Fund,  3  Hill,  599. 

A  statute,  imposing  a  penalty,  implies  also  a  pro- 
hibition of  the  act  rendered  penal,  and  such  act  is, 
consequently,  illegal  and  void.  Hallett  v.  Novion, 
14  J.  R.,  273,  290. 

A  statute,  penal  as  to  some  persons,  if  it  is  gener- 
ally beneficial,  may  be  equitably  construed.  Sick- 
les v.  Sharp,  13  J.  R.,  497. 

An  act  extending  the  bounds  of  a  town  over  the 
adjacent  navigable  waters,  docs  not  thereby  grant 
the  land  covered  by  the  waters  to  the  town,  but  is 
merely  for  the  purpose  of  civil  and  criminal  juris- 
diction. Palmer  v.  Hicks,  6  J.  R.,  133. 
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A  penalty  cannot  be  raised  by  implication,  but 
must  be  expressly  created  and  imposed.  Jones  v. 
Estis,  2  J.  R.,  379. 

If  a  public  body  or  officer  is  clothed  by  statute 
with  power  to  do  an  act  which  concerns  the  public 
interest  or  the  rights  of  third  persons,  the  execution 
of  the  power  may  be  insisted  on  as  a  duty,  though 
the  statute  creating  it  to  be  only  permissive  In 
terms.  The  Mayor  of  the  City  of  New  York,  v. 
Furze,  3  Hill  612. 

Conveyances  by  authority  of  a  statute,  pass  no 
other  or  different  right  than  that  which  the  party 
before  possessed.  Jackson,  ex  dem.  Cooper,  v.  Cory, 
8  J.  R.,  385. 

Where  a  right  is  granted  by  statute,  and  a  subse- 
quent statute  gives  a  forfeiture  or  penalty  for  the 
violation  of  that  right,  such  forfeiture  or  penalty  is 
cumulative  to  the  remedy  provided  by  the  common 
law  in  cases  of  the  violation  of  a  statute  right, 
where  the  statute  itself  is  silent.  Livingston  v.  Van 
Ingen,  9  J.  R.,  507.  See  Stafford  v.  Ingersoll.  3  Hill, 
38. 

And  it  seems  that  the  law  would  be  the  same  if 
the  penalty  were  given  by  a  subsequent  clause  of 
the  same  statute.  Id. 

An  act  of  the  Legislature  is  not  to  be  construed 
to  operate  retrospectively,  so  as  to  take  away  a 
vested  right.  Dash  v.  Van  Kleeck,  7  J.  R.,  477. 

Unless  the  intention  so  to  operate  is  expressly  de- 
clared. Johnson  v.  Burrell,  2  Hill,  238. 

It  is  a  principle  of  universal  jurisprudence?,  that 
laws,  civil  or  criminal,  must  be  prospective,  and  can- 
not have  a  retroactive  effect.  Dash  v.  Van 
Kleeck,  7  J.  R  ,  477. 

The  term  e.r  pout  facto  law,  in  the  Constitution  of 
the  United  States,  applies  only  to  criminal  cases. 
Id. 

Where  the  law,  antecedently  to  a  revision  of  the 
statutes,  is  settled,  either  by  clear  expressions  in  the 
statutes,  or  adjudications  on  them,  the  mere  change 
of  phraseology  shall  not  be  deemed  or  construed  a 
change  of  the'law,  unless  such  phraseology  evident- 
ly purports  an  intention  in  the  Legislature  to  make 
a  change.  Taylor  v.  Delancy,  2  C.  C.  E.,  143 ;  case 
of  Yat(»,  4  J.  R.,  a59. 

In  construing  a  statute,  the  intention  of  the  Leg- 
islature should  be  followed  wherever  it  can  be  dis- 
covered, although  the  construction  'swms  contrary 
to  the  letter  of  the  statute.  Griswold  v.  National 
Ins.  Co.,  3  Cow.,  89 ;  15  J.  R.,  380 ;  Crocker  v.  Crane, 
21  Wend.,  21. 

A  thing  which  is  within  the  letter  of  a  statute  is 
not  within  the  statute,  unless  it  lie  within  the  in- 
tention of  the  makers.  7rf. 

A  penal  statute  is  not  to  be  extended  by  an  equit- 
able construction.  Myers  v.  Foster,  «  Cow.,  5<>,. 

Two  statutes  shall  stand  together,  and  both  have 
effect  if  possible ;  for  the  law  does  not  favor  repeals 
by  implication  ;  and  all  acts  in  part  matcria  should 
be  taken  together,  as  if  they  were  one  law. 
M'Cartee  v.  Orphan  Asylum,  9  Cow.,  437  ;  Bowen  v. 
Lease,  5  Hill,  221. 

And  where  an  English  statute,  or  part  of  an  Eng- 
,  lish  statute  is  incorporated  without  variation  into 
i  our  own,  and  the  same  had  received  a  judicial  expo- 
sition in  that  country,  at  the  time  of  its  adoption, 
the  courts  here  will,  as  a  general  rule,  conform  to 
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261*]    *CASE  v.  DE  GOES' ET  AL. 

Trespass — License —  Writ  of  Restitution  Award- 
ed— Conviction — Forcible  Entry  and  Detainer 
— Quashing — Re-restitution. 

Trespass  will  not  lie  against  a  third  person,  acting 
under  license  from  one  who  was  in  possession  under 
a  writ  of  restitution  awarded,  on  conviction  for  a 
forcible  entry  and  detainer,  by  a  court  having  juris- 
diction, though  the  indictment  be  afterwards  quash- 
ed, and  a  re-restitution  directed ;  for  a  man  cannot 
be  a  trespasser  by  relation. 

Citations— 16  Vin.  Abr.,  293;  13  Co.,  21;  11  Co.,  51. 

rPRESPASS  for  cutting  down  and  carrying 
-L  away  a  quantity  of  saw-logs,  after  notice 
of  title,  and  being  forbidden.  The  defendants 
justified  under  a  license  from  one  Abraham 
Bull,  who  at  the  time  of  the  trespass,  was  in 
possession,  by  virtue  of  a  writ  of  restitution, 
awarded  upon  an  indictment  against  the  now 
plaintiff  for  a  forcible  entry  and  detainer 
which  was  afterwards  quashed  for  irregularity, 
and  restitution  directed. 

A  verdict  having  been  found  in  favor  of  the 
plaintiff,  a  motion  was  now  made  to  set  it 
aside,  on  the  following  grounds  :  1st.  That 
as  he  was  not  in  actual  possession  when  the 
trespass  was  committed,  the  action  would  not 
lie.  2d.  That  if  maintainable  at  all,  it  was 
against  Bull,  who  possessed  the  locus  in  quo  at 
the  time. 

Mr.  Foot,  for  the  plaintiff.  Those  claiming 
under  title  from  a  person  who  has  been  turned 


out  of  possession,  in  consequence  of  quashing 
an  indictment  for  forcible  entry  and  detainer, 
are  trespassers  themselves.  (Com.  Dig.,  tit. 
Trespass,  bk.  2.)  "A  disM-Krr  -hall  have 
trespass  against  a  stranger,  for  a  trespass  done 
during  the  diseisin,  for  by  re-entry,  he  revests 
the  possession  in  himself  ab  initio,"  citing  2- 
Roll.,  554, 1.  39.  So  here,  by  the  re-restitution, 
we  are  as  if  we  never  had  been  out  of 
possession.  (See  Gilbert's  Tenures,  47) ;  it 
follows,  therefore,  that  we  are  entitled  to  all 
the  remedies  attendant  on  actual  occupation. 
(See  Buller  v.  Baker,  1  And.,  352,  Godb.,  388  ; 
Moore  v.  Hussey,  Hob.,  98 ;  2  Roll.  Abr.,  550, 
1.  10,  Ibid.,  554,  Co.  Lilt.,  257,  a;  Liffortf* 
case,  11  Rep.,  51,  Dy.,  316,  Moore,  461  :  Hoi- 
combe  v.  Raiding,  Cro.  Eliz.,  540;  1  Burr.,  81, 
arguendo  by  counsel,  and  the  decision  of  this 
court,  in  (fase  v.  Shephard.)  The  circumstance 
of  being  warned  not  to  cut  the  timber  takes 
away  all  pretense  of  justification  under  the 
license.  They  knew  Bull  to  be  a  trespasser 
himself,  and  therefore  unable  to  give  permis- 
sion. 

Mr.  Woodtcwth,  contra.  On  the  general 
principles  of  law  which  govern  the  action,  the 
plaintiff,  as  he  was  out  of  possession,  cannot 
recover.  Bull  held  under  legal  title  by  judg- 
ment of  law.  It  was  good  so  long  as  that 
judgment  remained  *in  force,  unless  it  [*262 
be  contended,  that  the  re-entry  under  the  writ 
of  re-restitution  should  relate  back  so  as  to 
affect  third  persons.  This  cannot  be,  because 
the  justice  had  cognizance  of  the  subject  mat- 
ter. It  was  within  the  scope  of  his  general 


that  construction.    M'Cartee  v.  Orphan  Asylum,  9 
Cow.,  439. 

In  proceedings  against  a  disturber  of  religious 
meetings,  it  is  not  necessary  that  process  should 
actually  issue ;  it  is  competent  to  a  defendant  vol- 
untarily to  appear  and  answer  to  the  complaint. 
Foster  v.  Smith,  10  Wend.,  377. 

Where  a  statute  declares  that  an  act  done  within 
a  certain  number  of  days,  Sunday  must  be  reckoned 
as  one,  thoug-h  it  happen  to  be  the  last.  Ex-parte 
Dodge,  7  Cow.,  147. 

Thus,  in  the  time  given  for  appealing  by  statute 
(sess.  47,  ch.  238,  sec.  36),  the  Fifty  Dollar  Act.  Id. 

The  general  rule  as  to  the  computation  of  time  is, 
that  where  months  are  mentioned  in  a  statute,  lu- 
nar months  are  intended.  Loring  v.  Hailing,  15  J. 
E.,  120. 

It  was  there  held  that  the  six  months  mentioned 
in  relation  to  the  foreclosure  of  mortgages  were 
lunar  months.  Id. 

But  where  words  were  found  in  a  statute  which, 
in  the  opinion  of  the  court,  showed  that  calendar 
months  were  intended,  they  must  be  construed  as  i 
calendar  time.    Snyder  v.  Warren,  2  Cow.,  518. 

But  where  there  is  nothing  in  a  statute  speaking 
of  months,  from  which  it  can  be  inferred  that  cal- 
endar and  not  lunar  time  was  intended,  the  months 
will  be  considered  lunar.  Parsons  v.  Chamberlin,  4 
Wend.,  512. 

Months  in  relation  to  promissory  notes  or  bills  of 
exchange,  are  calendar  and  not  lunar.  Leffingwell 
v.  White,  1  J.  C.,  99.  , 

The  words  "shall  or  may,"  when  used  in  a  statute, 
are  imperative  only  when  the  public  interest  and 
rights  are  concerned  ;  but  when  a  statute  declares 
that  an  individual  or  individuals  shall  or  may  do 
certain  acts,  or  have  a  certain  remedy,  which  is  in- 
tended for  his  or  their  own  benefit,  he  or  they  have 
a  discretion  to  do  the  act,  or  pursue  the  remedy,  or 
not.  Malcom  v.  Rogers,  5  Cow.,  188.  See  the 
Mayor  of  the  City  of  New  York  v  Furze,  3  Hill, 
612. 

The  only  effect  of  the  revised  statutes  upon  of- 
fenses committed  previous  to  those  statutes  going 
into  operation  is,  that  the  proceedings  in  prosecu- 
tion for  such  offenses  must  be  conducted  according 
to  the  provisions  of  those  statutes ;  if  the  punish- 
ment for  such  offenses  is  mitigated  by  those  stat- 
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utes,  such  mitigated  punishment  only  can  be  ap- 
plied.   The  People  v.  Phelps,  5  Wend-,  10 

A  by-law  or  ordinance  of  the  corporation  of  the 
city  of  New  York,  made  by  virtue  of  the  authority 
given  by  the  Act  of  the  2d  of  April,  1806  (sess.  29,  ch. 
126,  sec.  15),  o_rdained,  that  if  any  person  kept  a 
greater  quantity  of  gunpowder  than  twenty-eight 
pounds,  at  one  time,  in  any  one  place,  or  if  the  same 
should  not  be  kept  in  the  manner  prescribed  by  the 
ordinance,  such  person  shall  forfeit  all  the  gunpow- 
der so  kept  contrary  to  the  by-law ;  and  also  $125 
for  every  100  pounds  of  gunpowder,  and  in  that 
proportion,  for  a  greater  or  less  quantity.  By  the 
act  the  corporation  were  empowered  to  provide  for 
the  forfeiture  of  the  gunpowder,  if  kept  contrary 
to  such  by-law;  and  to  impose  penalties  for  the 
non-observance  of  the  by-law,  in  all  cases  not  pro- 
vided for  by  the  act,  &c.  In  an  action  to  recover 
penalties  under  their  by-law,  to  the  amount  of 
$3,000 ;  it  was  held,  that  the  plaintiffs  could  not  ex- 
act as  penalties  for  any  one  offense,  or  for  the  vio- 
lation of  such  by-laws  in  any  one  transaction,  a 
greater  sum  than  S250.  Corporation  of  New  York 
v.  Odrenan,  12  J.  R.,  122. 

As  the  act  of  the  Legislature,  on  the  subject  mat- 
ter of  the  by-law,  is  to  be  presumed  to  have  been 
passed  at  the  instance  of  the  corporation,  it  so  far 
operates  as  a  limitation  on  the  general  and  unde- 
fined powers  in  the  charters.  Id. 

The  preamble  of  a  statute  may  be  referred  to,  to 
explain  the  enacting  part,  when  it  is  doubtful,  but 
not  to  restrain  its  meaning  when  clear  and  unam- 
biguous. Jackson,  ex  dem.  Woodruff  v.  Gilchrist, 
15  J.  R.,  89. 

Where  the  words  of  a  statute  are  obscure  or 
doubtful,  the  intention  of  the  Legislature  is  to  be 
resorted  to  in  order  to  discover  their  meaning.  The 
People  v.  The  Utica  Ins.  Co.,  15  J.  R.,  a58. 

A  thing  within  the  intention,  is  as  much  within 
the  statute  as  if  it  were  within  the  letter,  and  a 
thing  within  the  letter  is  not  within  the  statute,  if 
contrary  to  the  intention  of  it.  Id. 

Such  construction  ought  to  be  given  as  will  not 
suffer  the  statute  to  be  eluded.  Id. 

A  statute  restraining  any  person  from  doing  cer- 
tain acts,  applies  equally  to  corporations  or  bodies 
politic,  although  not  mentioned.  Id.  N.  Y.  Dig., 
Vol.  IV.,  p.U63,etseq. 
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jurisdiction,  and  the  rendering  the  judgment 
of  restitution  was  no  more  than  what  he  was 
authorized  to  do.  The  present  case,  there- 
fore, differs  from  those  where  the  magistrate 
has  no  jurisdiction,  and  the  proceedings  coram 
-non  judice.  (Perkins  v.  Proctor  &  Green,  2 
Wils.,  285.)  The  same  reasoning  applies  to 
judgments  reversed  for  error,  as  well  as  irregu- 
larity. 

That  the  defendants  were  warned  not  to  cut 
the  wood  is  immaterial.  They  had  nothing  to 
do  with  remote  and  latent  claims,  and  the 
plaintiff  can  look  only  to  the  party  in  posses- 
sion ;  to  him  in  whose  hands  the  land  really 
was.  In  trespass,  a  constructive  possession  is 
not  sufficient.  (MenviWs case,  13  Rep.,  21,  22.) 
This  is  there  expressly  said  :  "  When  any 
man  recovers  possession  or  seisin  of  land,  by 
erroneous  judgment,"  &c.,  "  the  same  stands 
in  force  till  reversed ;  and,  therefore,  the 
plaintiff  in  the  writ  of  error,  after  the  reversal, 
shall  not  have  an  action  for  a  trespass  mesne, 
because  he  shall  recover  all  the  mesne  profits 
against  him  who  recovered  ;  nor  he  that  re- 
covereth  shall  be  after  barred  of  his  action  of 
trespass  for  a  trespass  mesne,  by  reason  that 
his  recovery  is  reserved,  because  he  shall 
answer  for  all  the  mesne  profits  to  the  plaintiff 
in  the  writ  of  error."  It  is  settled  law,  that 
the  rights  of  third  persons  are  equally  pro- 
tected, whether  they  be  under  irregular  or 
erroneous  judgments. 


THOMPSON,  J.,  delivered  the  opinionjjf  the 
court : 

It  has  been  submitted  to  the  court  to  deter- 
mine whether  an  action  of  trespass  can  be  sus- 
tained against  the  present  defendants.  We 
are  satisfied,  from  an  examination  of  the  au- 
thorities, that  it  cannot.  Bull  was  put  into 
possession  by  the  judgment  and  proceedings  of 
a  court  having  jurisdiction  of  the  subject  mat- 
ter. These  proceedings,  however,  having 
been  set  aside  for  irregularity.  Bull  may  be 
considered  a  trespasser  by  relation,  and  be 
2O3*]  made  answerable  for  the  *damages. 
But  it  is  a  general  rule  with  respect  to  the  doc- 
trine of  relation,  that  it  shall  not  do  wrong  to 
strangers.  (16  Vin.  Abr.,  293.)  This  rule  is 
fully  recognized  in  MenmlVs  case  (13  Coke, 
21),  where  it  is  said,  that  by  relation  a  thing 
may  be  considered  as  annulled  ah  initio,  betwixt 
the  same  parties,  to  advance  a  right ;  but  the 
law  will  never  make  such  a  construction  to 
advance  a  wrong,  or  to  defeat  collateral  acts, 
which  are  lawful,  and  principally,  if  they  con- 
cern strangers.  Thus,  also,  in  Lifford's  case  (1 1 
Coke,  51),  it  is  ruled  that  where  a  person  is  dis- 
seized, the  disseisee, after  re-entry,  can  maintain 
trespass  against  the  disseisor  ;  for  the  law,  as  to 
thedisseisorand  his  servants,  will  suppose  the 
freehold  to  have  continued  in  the  disseisee  ;  but 
not  so  with  respect  to  strangers,  who  come  in 
by  right  or  title  under  the  disseisor;  they  can- 
not be  made  trespassers  by  relation.  These 
authorities  we  think  conclusive,  in  the  pres- 
ent case,  and  go  fully  to  exonerate  the  defend- 
ants. The  defendants  having  been  warned  by 
the  plaintiff  not  to  cut  the  timber  cannot  effect 
the  question.  They  were  not  bound  to  in- 
quire into  the  regularity  of  the  proceedings  by 
which  Bull  was  put  into  possession.  As  it  re 
CAINES'  REPS.,  2. 


spected  them,  it  was  enough  that  he  was  there 
by  the  proceedings  and  judgment  of  a  court  of 
competent  jurisdiction. 

/ 

The  opinion  of  the  court,  therefore,  is,  that  the 
defendants  are  entitled  to  judgment. 

Distinguished— 8  Wend.,  591. 

Cited  in— 11  Johns.,  384 ;  12  Johns.,  184 : 3  Cow.,  80 : 
*  Cow  33«;  82  N.  Y., 270 ;  3  T.  &  C.,  388 ;  1  Black, 221 : 
14  Mich.,  208. 


WARD,  Administrator  of  NOBLES, 

v. 
SACKRIDER. 

Demurrer  to  Plea  on  Bad  Count — Judgment  on 
Good  Count. 

Where  the  declaration  consists  of  two  counts,  one 
good  and  the  other  bad,  if  to  the  latter  be  pleaded 
an  insufficient  bar,  going1  to  the  whole  cause  of  ac- 
tion, to  which  the  plaintiff  demurs,  still  he  will  be 
entitled  to  judgment  on  the  count  which  is  good. 

ON  DEMURRER.  The  second  count  of  the 
declaration  was  on  a  note  or  memorandum 
in  writing,  by  which  the  defendant  acknowl- 
edged to  have  received  of  Nobles  forty-two 
dollars,  which  he  promised,  on  demand,  to  pay 
and  refund,  "  provided  the  said  Nobles  should 
make  it  appear  (meaning  thereby  that  the  said 
Nobles  should  give  reasonable  evidence)  that 
he  the  said  Nobles  was  not  able  to  hold  a  cer- 
tain lot  of  land  (meaning  thereby,  if  the  title 
so  conveyed  should  prove  defective)  before 
that  time  sold  and  quitclaimed  by  the  said 
Sackrider  to  the  said  *Nobles,  in  his  [*2O-4 
lifetime,"  with  an  averment  that  Nobles,  in 
his  lifetime,  and  the  plaintiff,  since  his  death, 
had  made  it  appear,  by  good  and  sufficient 
evidence,  that  the  land  could  not  be  holden  by 
virtue  of  the  quitclaim.  To  this  the  defend- 
ant pleaded  in  bar,  that  Nobles,  in  his  lifetime 
did  not  make  it  appear,  and  the  plaintiff,  since 
his  death,  had  not  made  it  appear  to  the  .said 
Sackrider,  that  Nobles  was  not  able  to  hold, 
«fcc.  Demurrer  inde,  showing  for  cause,  that 
the  plea  did  not  put  in  issue  any  new  fact,  and 
amounted  to  the  general  issue  only. 

Mr.  Gold,  for  the  plaintiff,  cited,  in  support 
of  the  demurrer,  Leyf eld's  case  (10  Rep.,  95) ; 
Lynner  v.  Wood  (Cro.  Car.,  157,  4  Bac.  Abra., 
old  edit.,  60,  61) ;  HaUet  v.  Burch  (3  Salk.,  272). 

Messrs.  Emott  and  Foot,  contra.  As  this  case 
comes  before  the  court  on  demurrer,  judgment 
must  be  against  him  who  committed  the  first 
fault.  The  declaration,  then,  is  clearly  defect- 
ive. It  ousrht  to  have  averred  either  an  evic- 
tion, or  that  the  possession  could  not  be  ob- 
tained. The  memorandum,  too,  is  declared  on 
as  a  specialty,  and  yet  no  seal  is  shown.  We 
deny  that  the  plea  amounts  to  the  general 
issue.  It  admits  the  a-ssumpttit  as  laid,  but 
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shows  in  bar,  that  the  contingency  on  which 
we  were  to  refund  has  never  happened. 

Mr.  Gold,  in  reply.  Even  in  covenant  the 
count  may  be  as  broad  as  the  instrument  de- 
clared on.  No  more  is  done  here  than  to  follow 
the  words  of  the  instrument.  Lord  Holt  him- 
self did  not  object  to  declaring  on  written  in- 
struments in  hoc  verba  ;  he  only  insisted  on  the 
setting  forth  a  consideration.  The  bare  reading 
the  plea  shows  it  does  not  put  any  new  matter 
in  issue,  and  is,  therefore,  no  more  than  the 
general  issue. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

There  are  two  counts. in  the  plaintiff's  dec- 
laration ;  one  for  money  had  and  received, 
another  on  a  memorandum  in  writing.  The 
latter  count  states  that  by  a  note  or  memoran- 
dum in  writing,  the  defendant  acknowledged 
to  have  received  of  the  intestate  $42,  which 
he  promised  to  refund,  if  the  intestate 
265*]  *would  make  it  appear  that  he  could 
not  hold  a  certain  lot  of  land,  sold  and  quit- 
claimed by  the  defendant  to  him,  averring  that 
the  memorandum  meant  that  if  the  title  so 
conveyed  should  prove  defective,  then  the 
money  was  to  be  refunded  ;  averring  also,  that 
the  intestate,  before  his  death,  and  the  plaintiff 
since,  had  made  it  appear,  by  good  and  suffi- 
cient evidence,  to  the  defendant,  that  the  intes- 
tate could  not  hold  and  possess  the  said  lot  of 
land  by  virtue  of  the  said  quitclaim.  To  the 
first  count  the  defendant  has  pleaded  non  as- 
sumpsit,  and  to  the  second  in  bar,  that  the  in- 
testate did  not,  in  his  lifetime,  and  the  plaintiff 
has  not,  since  his  death,  made  it  appear  to 
him,  that  he  was  not  able  to  hold  the  said  lot 
of  land  by  virtue  of  the  said  quitclaim. 

To  this  last  plea  the  plaintiff  has  demurred 
specially  that  the  plea  in  bar  amounts  to  the 
general  issue. 

That  the  plea  is  vicious,  and  amounts  to  the 
general  issue,  is  beyond  a  doubt.  The  defend- 
ant's counsel,  sensible  of  this,  insist  that  the 
second  count  in  the  declaration  is  bad.  1st. 
Because  the  memorandum  is  declared  on  as  a 
specialty  ;  and,  2d.  Because  the  averments  do 
not  correspond  with  the  true  exposition  of  the 
contract. 

The  first  objection  is  not  well  founded.  The 
consideration  is  expressly  stated  to  be  the 
$42  admitted  by  the  memorandum  to  have 
been  paid  by  the  intestate  to  the  defendant. 
An  averment  of  that  payment  would  have 
been  superfluous.  This  objection  is  of  no 
weight. 

The  second  objection  has  more  weight,  and 
might  be  fatal  but  for  one  circumstance.  The 
second  plea  is  to  the  whole  cause  of  action, 
and  extends  as  well  to  the  second  count  as  the 
first,  which  is  confessedly  a  good  count.  If, 
therefore,  this  plea  be  considered  in  the  light 
of  a  general  demurrer,  on  the  supposition  that 
the  plaintiff  has  committed  the  first  fault  in 
pleading,  still  the  plaintiff  is  entitled  to  judg- 
ment, on  the  ground  that  one  of  his  counts  is 
good,  and  thence  no  objection  to  this  result ; 
because,  on  that  count  if  the  plaintiff  has  a 
just  right  to  recover,  he  can  take  his  verdict, 
and  it  is  broad  enough  to  embrace  his  case. 

Judgment  for  the  plaintiff. 
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*PEASE,  Executor  of  PEASE,  [*2OO 
BARBER. 

Interest — Money  Had  and  Receited. 

Interest  may  be  recovered  under  a  count  for 
raonoy  had  and  received. 

Citations— 1  Bos.  &  P.,  307  ;  2  Id.,  472 ;  2  Burr.,  1005 ; 
Id.,  1077 ;  2  Ves.,  364;  1  P.  Wms.,  396;  3  Johns.  Cos., 
303. 

IN  O88umpifit  for  money  had  and  received,  the 
judge  charged  the  jury  to  allow  interest, 
which  was  accordingly  done.  The  question, 
now  without  argument  submitted,  was, 
whether,  under  a  count  for  money  had  and 
received,  a  plaintiff  could  recover  interest  ? 

KENT,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  particular  circumstances  attending  this 
case  are  not  disclosed,  and  we  are  therefore  to 
determine  whether  interest  can,  in  any  case,  be 
recovered  under  the  count  stated. 

The  English  Court  of  C.  B.,  in  the  case  of 
Walker  v.  Constable  (1  Bos.  &  Pull.,  307),  and 
again  in  the  case  of  Tappenden,  &c.,  v.  Rerr- 
dall  (2  Bos.  and  Pull.,  472),  decided  that  in  an 
action  for  money  had  and  received,  the  plaintiff 
could  not  recover  beyond  the  net  sum  re- 
ceived, without  interest,  and  the  opinion  is  said 
to  have  been  founded  upon  the  authority  of 
Moses  v.  Macferlan  (2  Burr.,  1005).  The  point 
does  not  appear  to  have  been  argued  in  either 
case,  and  the  reporter  has  not  favored  the 
public  with  the  reasons  on  whichjthe  opinion 
was  founded  (if  any  reasons  were  given),  ex- 
cept a  naked  reference  to  the  case  in  Burrow. 
But  on  examining  that  case,  the  question  of 
interest  does  not  appear  to  have  arisen,  and  is 
not  once  mentioned.  The  court  confined 
themselves  to  the  discussion  of  the  general 
principles  of  the  action,  and  those  principles 
rather  favor  than  contradict  the  position  that 
interest  may  be  recovered  in  that  form  of  ac- 
tion. The  case  of  Robinson  v.  Bland  (2  Burr., 
1077),  which  was  decided  shortly  after  that  of 
Moses  v.  Macferlan,  shows  pretty  clearly  that 
the  question  of  interest  was  not  considered  as 
being  involved  in  the  former  decision,  and  in- 
terest was  allowed  to  be  recovered  under  the 
money  counts,  which  were  counts  for  money 
had  and  received,  and  money  lent,  and  there 
was  no  distinction  raised  as  between  the  two 
counts. 

The  action  for  money  had  and  received  is  an 
equitable  action,  and  the  party  must  show  that 
he  has  equity  and  Conscience  on  his  [*267 
side.  The  rule  in  equity  is  to  allow  interest  in 
many  cases  for  money  had  and  received. 
(BarweU  v.  Parker,  2  Vesey,  364  ;  Ekins  v. 
East  India  Company,  1  P.  Wms.,  396  ;  Lynch 
&  Stoughton  v.  Administrators  of  Oardoqui,  de- 
cided in  the  Court  of  Appeals  in  this  State  in 
1802  ;  3  Johns.  Cases,  303.) 

We  are  of  opinion,  therefore,  that  interest 
may  be  recovered  in  an  action  for  money  had 
and  received  ;  and,  for  what  appears  to  the 
contrary,  it  may  have  been  proper  in  the 
present  case  ;  and  as  the  defendant  has  not 
disclosed  by  his  case  the  circumstances  attend- 
ing it,  we  are  to  intend  interest  was  properly 
CAINES'  REPS.,  3. 


1805 


REYNOLDS  v.  CORP. 


267 


allowed.  There  may  be  cases  in  which  the 
defendant  ought  to  refund  the  principal 
merely,  and  there  may  be  other  cases  in  which 
he  ought,  ex  cequo  et  bono,  to  refund  the  princi- 
pal with  interest.  Each  case  will  depend  upon 
the  justice  and  equity  arising  out  of  its  pecul- 
iar circumstances,  to  be  disclosed  at  the  trial. ' 

Judgment  for  principal  and  interest. 

Distinguished— 14  Allen,  60. 

Cited  in— 9  Johns.,  72 ;  3  Cow.,  422, 454 ;  5  Cow.,  595 ; 
15  N.  Y.,  399 ;  1  Abb.  N.  S.,  190 ;  1  Rob.,  18. 


REYNOLDS 

v. 
CORP  AND  DOUGLAS. 

Arrest — Liberation — Not    Charged    in     Execu- 
tion— Second  Imprisonment — Trespass. 

If  a  defendant  be  liberated  from  confinement  for 
want  of  being  charged  in  execution,  trespass  will 
not  lie  against  the  plaintiff  and  his  attorney,  for 
imprisoning  him  a  second  time,  on  a  ca.  sa.  issued 
on  the  old  judgment  in  the  suit  from  whence  he 
was  discharged,  the  process  being  only  voidable. 

Citations— 1  Caines,  515 ;  3  Wils.,  341 ;  1  Lev.,  95 ; 
T.  Raym.,  73;  Str.,  509;  2  Bl.  Rep.,  866 ;  3  Wils.,  368; 
2  Bl.  Rep.,  1190-1195 ;  Doug.,  671 ;  1  Salk.,  78 ;  2  Wils., 
382;  Str.,  993;  Hardres,  480;  Carth.,  274;  Salk.,  674; 
Stat.,  13  Eliz.,  ch.  1;  2  Wils.,  82;  Barnes,  197,  206-213; 
2  Lev.,  403 ;  1  Salk.,  273 ;  Barnes,  375  ;  Cowp.,  72 ;  3 
Wils.,  345. 

THIS  was  an  action  of  trespass,  assault,  and 
false  imprisonment,  brought  against  the 
defendan thunder  the  following  circumstances: 
The  plaintiff,  in  a  suit  against  him  by  Corp, 
in  which  Douglas  was  the  attorney,  had,  in 
exoneration  of  his  bail,  been  surrendered  to 

1.— Interest  is  allowable  on  money  advanced.  Li- 
otard  v.  Graves,  3  Cai.  R.,  226. 

On  an  account  current,  interest  is  allowable  only 
on  such  items  in  it  as  are  for  moneys  advanced,  ex- 
cept the  usage  of  the  trade  in  which  the  account 
arose  has  provided  otherwise.  Id. 

Interest  may  be  recovered  in  an  action  for  money 
had  and  received.  Pease  v.  Barber,  3  Cai.  R.,  266. 

But  whether  it  shall  be  recovered  or  not,  must  de- 
pend upon  the  justice  and  equity  of  the  case.  Id. 

Where  there  was  a  special  agreement,  that  the 
plaintiffs  should  pay  interest  for  so  much  as  the 
wines  shipped  by  the  defendants  might  produce, 
more  than  sufficient  to  re-imburse  to  them  the  value 
of  the  merchandize  which  they  consigned  to  the  de- 
fendants ;  but  there  was  no  stipulation  for  interest 
in  case,  as  it  happened,  the  sale  of  the  wines  should 
not  be  equal  to  tne  value  of  the  cargoes  furnished 
by  the  Kanes ;  the  court  would  not  construe  the 
contract  to  mean  that  the  defendants  should  be  lia- 
ble for  interest,  for  which  there  was  no  stipulation, 
if  the  result  of  the  adventure  should  leave  them  a 
sum  to  make  the  plaintiffs  good.  Kane  v.  Smith,  12 
J.  R..  156. 

Golden,  Senator,  observes :  "  however  it  may  be 
with  respect  to  money  lent,  or  as  to  money  had  and 
received,  or  in  regard  to  merchandize  sold  and  de- 
livered :  or  however  it  maybe  where  advances  are 
made  in  pursuance  of  an  express  agreement,  in 
which  nothing  is  said  about  interest,  it  is  now  a  well 
settled  general  rule  of  law,  that  where  advances  are 
made  in  money  by  one  person  for  the  use  of 
another,  under  an  implied  authority,  he  who  makes 
the  advance  is  entitled  to  interest  from  the  time  it 
was  made.  Rensselaer  Glass  Factory  v.  Reid,  5  Cow., 
602. 

In  that  ease,  the  account  was  wholly  for  cash  ad- 
vances made  by  the  agent,  on  the  one  side ;  and  on 
the  other  for  c<tsh  received  by  him  ;  and,  therefore, 
it  was  not  a  mutual  running  account,  in  the  sense  of 
those  terms,  as  they  are  commonly  used  Id. 

And  the  majority  of  the  Court  foi  the  Correction 
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prison,  from  whence  he  was  liberated  by  a 
regularly  obtained  supersedeas,  for  want  of  be- 
ing charged  in  execution  in  due  time.  After 
this  Douglas  issued  a  ca.  sa.  upon  the  old 
judgment  on  which  Reynolds  had  been  in  cus- 
tody, took  him  in  execution,  and  kept  him  in 
confinement  from  the  first  of  December  to  the 
twentieth  of  February  following,  on  which 
day  he  was,  by  the  order  of  Douglas,  dis- 
charged. 

On  the  trial,  the  counsel  for  the  defendants 
contended,  1st.  That  the  action  would  not 
lie  ;  because,  so  long  as  the  judgment  on 
which  the  ca.  sa.  was  issued,  remained  unre- 
yersed,  it  warranted  the  writ ;  the  proceed- 
ings on  which  could  not,  therefore,  amount  to 
a  trespass.  2d.  That  the  execution,  being  ac- 
cording to  the  judgment,  was  a  complete 
^justification  to  the  defendants.  3d.  [*268 
That  the  statute5  authorizing  the  zupersedeas 
does  not  inhibit  the  subsequent  issuing  of  a 
capias  ad  satisfacitndum.  4th.  That,  in  order 
to  impeach  the  execution,  the  award  of  the 
supersedeas  should  appear  on  the  record,  that 
it  might,  on  the  face  of  it,  show  how  the  now 
plaintiff  was  exempted  from  the  operation 
of  the  ca.  sa.  The  judge,  however,  over- 
ruled all  these  positions,  and  charged  for  the 
plaintiff,  in  favor  of  whom  the  jury  found. 

The  application  now  was,  to  set  aside  this 
verdict,  and  grant  a  new  trial  for  the  reasons 
insisted  on  at  Nisi  Prius. 

Mr.  Van  Vechten,  for  the  defendants.  A  super- 
sedeas  is  no  more  than  an  authority  for  the 
sheriff  or  jailer  to  discharge.  It  does  not 
abrogate  the  judgment,  and  the  words  of  the 

2.— Act  for  the  relief  of  debtors,  with  respect  to 
the  imprisonment  of  their  persons.  1  Rev.  Laws, 
290,  sec.  12. 

of  Errors,  concurred  in  the  general  result  of  the 
above  observations,  thereby  affirming  the  judgment 
of  the  Supreme  Court,  who  allowed  interest  on  all 
cash  advances  of  the  agent.  Id. 

Spencer,  Senator,  took  a  different  view  of  the 
subject;  and  ^as  for  reversing  so  much  of  the 
judgment  of  the  Supreme  Court  as  allowed  the  de- 
fendant in  error  any  interest  before  the  commence- 
ment of  the  suit.  Id.,  604. 

He  considered  it  established  beyond  question,  that 
the  allowance  of  interest  was  always  founded  on  the 
agreement  of  the  parties.  Id. 

This  agreement  may  be  expressed  in  writing,  or  by 
words ;  or  it  may  be  implied.  If  the  agreement  be 
in  the  note  or  other  instrument,  that  interest  shall 
run  with  the  debt,  it  is  invariably  assessed.  If  there 
be  a  verbal  agreement  to  pay  it,  that  is  equally 
binding.  Id. 

This  agreement  also,  may  be  implied.  1st.  from 
the  custom  or  usage  of  the  business  in  which  the 
debt  is  contracted.  When  such  custom  is  known, 
or  may  reasonably  be  presumed  to  have  been 
known,  it  enters  into  the  original  contract,  and 
forms  a  part  of  it.  But  there  ought  to  be  no  evi- 
dence that  such  custom  was  known.  Id. 

2d.  Where  the  principal  IB  to  be  paid  at  a  specific 
time,  the  law  will  imply  the  payment  of  interest 
from  that  time.  Id. 

He  also  considered  the  policy  of  the  law  adverse 
to  the  allowance  of  interest  to  an  agent  or  trustee 
for  advances.  Id. 

But  when-  an  agent  has  expended  money  by 
directions  of  hie  principal,  there  can  be  no  reason 
for  distinguishing  it  from  the  case  of  money  lentor 
advanced  by  any  other  person.  Id. 

So,  if  advances  are  made  by  an  agent  with  the 
knowledge  and  acquiescence  of  his  principal,  it  is  but 
advancing  a  step  to  presume  a  request ;  and  thence 
an  implied  agreement  to  pay ;  and  on  a  default  in 
payment,  the  like  agreement,  as  in  all  other  cases 
of  default  to  pay  interest.  Iff. 

So,  an  advance  of  a  single  item,  on  a  particular 
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law  do  not  tivke  away  our  right  to  proceed 
upon  it.  The  statute  savs  (1  Rev.  Laws,  296, 
sec.  12)  "  if  any  plaintiff  shall  obtain  judg- 
ment, &c.,  against  any  defendant  in  custody, 
<fec.,  and  shall  not  charge  such  defendant  so 
remaining  a  prisoner  in  execution,  within 
three  months  next  after  such  judgment  ob- 
tained, then  such  defendant,  so  remaining, 
&c.,  may  be  discharged  out  of  custody,  by  a 
xti/iersedeas,  to  be  allowed  by  one  of  the  judges 
of  the  court,"  &c.  The  judgment,  therefore, 
continues  in  full  force.  If  the  supersedeas  is 
to  have  the  effect  of  destroying  its  operation, 
the  superseded*  should  constitute  a  part  of  the 
record  ;  for  that  which  is  on  record  can  be 
done  away  by  matter  of  record  alone.  (Plowd., 
229.)  Should  the  courts  be  against  us  on 
those  points,  the  excessiveness  of  the  damages 
ought  to  induce  a  new  trial.  They  ought  to 
have  been  merely  nominal.  It  is  enough  to 
lose  the  debt. 

LIVINGSTON,  J.  Had  Corp  any  notice  of  the 
superseded*  having  issued  ? 

Mr.  Foot,  for  the  plaintiff.  It  could  not  have 
been  obtained  without  notice  to  his  attorneys  ; 
and  we  rely  on  that  being  sufficient  to  affect 
him  ;  for  a  plaintiff  is  bound  to  know  all  that 
has  been  regularly  transacted  in  his  own  suit. 
It,  is  settled,  that  after  supersedes,  obtained 
for  want  of  being  charged  in  execution,  the 
2OO*]  defendant  is  not  liable  to  a  *cd.  sa.  on 
the  original  jxidgment.  (Perkins  v.  Proctor,  2 
Wils.,  382;  Blandford  v.  Foote,  Cowp.,  72; 
Mas:ers  v.  Edwards,  1  Caines'  Rep.,  515.) 
After  production  of  the  supersedeas,  the 
.sheriff  would  be  liable  to  an  action  should 
he  detain,  and  the  same  law  exists  against 
the  plaintiffs,  should  they  re-imprison.  It  is 
not  correct  to  say  the  debt  due  to  the  plaintiff 
is  lost,  for  an  action  may  now  be  brought  on 
the  original  judgment.  Barker  v.  Brafiam  & 

occasion,  or  a  few  sums,  may,  from  the  circum- 
stances, furnish  ground  for  presuming1  knowledge 
in  the  principal,  acquiescence  by  him,  and  an  im- 
plied promise  to  pay  immediately,  which  carries  in- 
terest from  the  time  of  default.  Id. 

The  same  principles  are  applicable  to  the  case  of 
mutual  credits,  between  an  agent  and  his  principal. 
There  must  be  a  knowledge  by  the  principal  that 
the  advances  are  making  for  him,  and  an  acquies- 
cence, to  supply  the  want  of  a  request.  There 
must  be  a  default  on  his  part  before  he  can  be 
charged  with  interest ;  for  he  considered  the  cases 
as  establishing  the  universal  maxim  that  there  can 
be  no  interest  without  default,  where,  by  the  con- 
tract, it  does  not  run  with  the  principal.  Id. 

A  man  is  not  obliged  to  pay  for  the  use  of  money 
or  other  property  which  has  been  applied  to  his 
benefit  without  his  consent.  Id. 

Thus,  where  labor  voluntarily  performed  by  the 
plaintiff  for  the  defendant,  without  his  privity  or 
request,  however  meritorious  or  beneficial  it  may 
be  to  the  defendant,  as"  in  saving  his  property  from 
•destruction  by  fire,  affords  no  ground  of  action. 
Bartholomew  v.  Jackson,  20  J.  K.,  28. 

Spencer,  J.  also  cited  the  opinion  of  Ch.  J.  Tilgh- 
am  (1  S.  &  K.,  179),  as  containing  the  law,  and  the 
principal  of  it  that  until  the  defendant  was  in- 
formed that  the  plaintiff's  money  was  applied  to  his 
use,  he  was  in  no  default,  and  therefore  ought  not 
to  pay  interest ;  but  being  informed  he  became  a 
wrong-doer  in  withholding  payment,  and  therefore 
should  pay  interest.  Renss.  Glass  Factory  v.  Reid, 
5  Cow.,  624. 

An  ordinary  agent  or  attorney  is  not  chargeable 
with  interest  on  money  received  for  his  principal, 
if  he  duly  advises  his  principal  of  its  having  been 
received,  until  payment  is  demanded  from  him. 
Williams  v.  Storris,  6  J.  Ch.  K.,  350. 


1  Norwood  is  an  authority  to  show  that  an  ac- 
'  tion  will  lie  both  against  a  plaintiff  and   his 

attorney,  for  suing  out  an  illegal  ca.  sa., 
though  it  be  so  merely  from  informality. 
Eighty-one  dollars  cannot  be  thought  exces- 
sive damages  for  near  three  months'  false  im- 
prisonment. 

KENT,  Ch.  J.  There  are  several  questions 
arising  upon  this  case  :  1 .  Whether  trespass 
will  lie  at  all  for  suing  out  execution  against 
a  defendant  who  has  been  discharged  from 
custody  by  supersedeas  for  want  of  being 
charged  irf execution  ?  If  it  will,  then  whether 
the  plaintiff  can  sue,  so  long  as  the  award  of 
the  execution  remains  good,  and  has  never 
been  set  aside  for  irregularity. 

1.  The  statute  only  says  that  a  prisoner  who 
is  not  charged  in  execution  within  three 
months  after  judgment,  may  be  discharged 
from  custody  by  supersedeas.  The  privilege 
of  the  prisoner  from  subsequent  imprisonment 
upon  the  same  judgment,  is  not  founded  upon 
the  words  of  the  act,  but  upon  the  construc- 
tion and  practice  of  the  courts.1  (1  Caines' 
Rep.,  515.)  The  question  is,  whether  a  subse- 
quent ca.  sa.  is  to  be  deemed  absolutely  void, 
or  is  voidable  only. .  I  am  inclined  to  think 
that  the  process  is  voidable  only,  and  that 
process  will  not  lie,  although,  perhaps,  &ca.  sa. 
sued  out  with  a  knowledge  of  all  the  facts, 
and  of  the  rule  of  practice,  might  subject  the 
party  to  an  action  on  the  case,  and  also  expose 
him  to  be  punished  as  for  a  contempt,  in 
abusing  the  process  of  the  court.  In  the  case 
before  us  the  judgment  remains  valid,  and 
execution  may  go  at  any  time  against  the 
property,  and  there  is  nothing  upon  record  to 
show  that  the  process  by  ca.  sa.  is  in  itself 

1.— In  England  they  have  no  statute  requiring 
prisoners  to  be  charged  in  execution,  but  the  whole 
depends  upon  the  rules  of  the  court.  2  Cromp.,  23; 

2  Wils.,  380;  Bohun,  243;  MS.  note,  by  Kent,  Ch.  J. 

It  is  otherwise,  if  he  has  received  special  instruc- 
tions to  remit  as  fast  as  received.  Id. 

If  a  sheriff  retains  money  after  the  return  day  of 
the  execution,  he  is  liable  for  interest.  Crane  v. 
Dygert,  4  Wend.,  675. 

Interest  is  allowed  in  actions  for  money  had  and 
received.  Pease  v.  Barker,  3  Cai.  K.,  266. 

Kent,  C.  J.,  says,  "the  case  of  Robinson  v.  Bland 
(2  Burr.,  1077),  which  was  decided  shortly  after  that 
of  Moses  v.  Macferlan,  shows  pretty  clearly  that  the 
question  of  interest  was  not  considered  as  being  in- 
volved in  the  former  decision,  and  interest  was  al- 
lowed to  be  recovered  under  the  money  counts, 
which  were  counts  for  money  had  and  received, 
and  money  lent,  and  there  was  no  distinction 
raised  as  between  the  two  counts."  Id. 

The  action  for  money  had  and  received  is  an 
equitable  action,  and  the  party  must  show  that  he 
has  equity  and  conscience  on  his  side.  The  rule  in 
equity  is  to  allow  interest  in  many  cases  for  money 
had  and  received.  Barnwell  v.  Parker,  2  Vesey, 
364  ;  Ekins  v.  East  India  Co.,  1  P.  Wms.,  396 :  Lynch 
&  Stoughton  v.  Adm'rs  of  Gardoqui,  decided  in 
the  Court  of  Appeals  in  this  State,  in  1802.  Id. 

We  are  of  opinion,  therefore,  that  interest  may 
be  recovered  in  an  action  for  money  had  and  re- 
ceived ;  and,  for  what  appears  to  the  contrary,  it 
may  have  been  proper  in  the  present  case ;  and  as 
the  defendant  has  not  disclosed  by  his  case  the  cir- 
cumstances attending  it,  we  are  to  intend  interest 
was  properly  allowed.  There  may  be  cases  in 
which  the  defendant  ought  to  refund  the  principal 
merely,  and  there  may  be  other  cases  in  which  he 
ought,  ex  (wjw)  et  hoiia,  to  refund  the  principal  with 
interest.  Each  case  will  depend  upon  the  jus- 
tice and  equity  arising  out  of  its  peculiar  circum- 
stances, to  be  disclosed  at  the  trial.  Id.  N.  Y.  Dig., 
Vol.  III.,  p.  191,  et  seq.  ' 
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regular.  The  general  rule  is,  that  false  im- 
27O*]  prisonment  *lies  for  arrest  under  pro- 
cess irregularly  issued,  but  not  for  arrest 
under  process  erroneously  issued.  The  irreg- 
ularity, in  such  cases,  seems,  however,  from 
an  examination  of  the  authorities,  to  have  been 
apparent  upon  the  face  of  the  process  itself,  or 
upon  inspection  of  the  record.  (Parsons  v. 
Loyd,  3  Wils.,  341 ;  Turner  v.  Felgate,  1  Lev., 
95,  and  T.  Raym.,  73;  Philips  v.  Biron,  Str., 
509;  Barber  v.  Braham,  2  Black.  Rep.,  866, 
and  3  "Wils.,  368.)  And  for  this  reason  privi- 
leged persons,  certificated  bankrupts,  &c.,  are 
not  entitled  to  bring  false  imprisonment,  al- 
though they  may  have  been  arrested.  (Cam- 
eron v.  Lightfoot,  2  Black.  Rep.,  1190;  Tarlton 
v.  Fisher,  Doug.,  671.)  False  imprisonment, 
it  is  said,  will  lie  for  arresting  a  person  on 
Sunday.  (1  Salk.,  78.)  But  this  arises  from 
the  words  of  the  statute,  which  declares  the 
service  to  be  void  (2  Black.  Rep.,  1195).  and 
that  the  party  shall  be  answerable  in  the  same 
manner  as  if  he  arrested  without  process.  I 
have  not  been  able  to  meet  with  any  case  that 
comes  home  to  the  present,  in  its  circum- 
stances, or  that  will  apply,  by  any  fair  rule  of 
analogy,  so  as  to  support  the  action.  Trespass 
has  been  held  to  lie  against  assignees,  under  a 
commission  of  bankruptcy,  even  before  their 
commission  was  superseded ;  but  this  was 
upon  the  ground  that  the  commissioners  had 
exceeded  their  authority,  and  that  their  pro- 
ceedings were,  consequently,  coram  nonjudice, 
and  void.  (Perkins  v.  Proctor,  2  Wils.,  382, 
and,  also,  to  the  same  effect,  Smith  v.  Boucher, 
Str.,  993,  and  Terry  v.  Huntington,  Hardres, 
480.)  If  a  judgment  be  not  ipso  facto  void, 
trespass  will  not  lie  for  imprisonment  under 
it.  (Prigg  v.  Adams,  Carth.,  274,  Salk.,  674.) 
The  case  that  most  resembles  the  present,  is 
that  of  issuing  execution  upon  a  judgment 
which  has  lain  dormant  above  a  year  and  a 
day.  At  common  law,  the  plaintfff,  in  such 
case,  was  driven  to  sue  out  a  new  original,  but 
the  statute  of  13  Eliz.,  ch.  1,  gave  him  a  sci. 
fa.  to  revive  the  judgment.  If,  however,  in- 
stead of  bringing  debt  or  scire  facias  upon  the 
judgment,  the  plaintiff  sues  out  a  ca.  sa. ,  the 
court,  upon  application,  will  set  it  aside 
271*]  *with  costs.  (2  Wils.,  82;  Barnes, 
197,  206,  213.)  But  it  has  been  often  ad- 
judged, and  it  is  well  settled,  that  the  party  is 
not  responsible  in  trespass  for  suing  out  the  ca. 
sa. ;  for  that  the  execution  was  voidable  only, 
and  was  a  good  justification  till  reversed. 
(Patrick  v.  Johnson,  3  Lev.,  403;  Shirley  v. 
Wright,  1  Salk.,  273;  Martin  v.  Ridge,  Barnes, 
206.)  This  case  is  extremely  analogous  to  the 
present  one,  and  the  like  rule  of  decision  must 
apply  to  both.  Although  the  plaintiff  is  no 
longer  entitled  to  charge  the  defendant  in  exe- 
cution on  that  judgment,  yet,  in  each  case,  he 
may  bring  debt  or  scire  facias  upon  the  judg- 
ment, and  charge  the  defendant  in  execution 
upon  the  new  judgment  to  be  had  thereon. 

2.  But  admitting  that  a  trespass  would  lie, 
the  plaintiff  brings  his  suit  prematurely,  so 
long  as  the  ca.  sa.  appears  regular  upon  the 
record.  He  ought  first  to  have  applied  to  the 
court,  and  had  the  writ  set  aside  as  irregular  : 
and  in  the  particular  case  of  proceedings,  ex- 
cept by  certain  inferior  officers  beyond  their 
powers,  and  whose  proceedings  are  held  to  be 
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coram  nonjudice,  I  believe  no  instance  can  be 
found  in  which  trespass  was  brought  until  ap- 
plication had  been  made  to  the  court  to  deter- 
mine upon  the  validity  of  the  process,  and  to 
set  it  aside.  Until  that  be  done,  the  process 
will  be  a  justification,  and  the  court  will  not 
decide  touching  its  validity  in  this  collateral 
way.  There  may  be  circumstances  existing, 
which  might  limit  the  interference  of  the 
court,  upon  the  direct  application,  and  induce 
them  to  set  aside  the  process  upon  terms,  and 
those  circumstances  cannot  be  examined  into, 
nor  the  interference  modified,  in  the  present 
suit.  One  of  the  terms  might  have  been,  that 
no  action  of  trespass  should  be  brought.  Such 
terms  have  been  imposed  by  this  court,  on 
setting  aside  proceedings,  and  it  is  sometimes 
the  practice  in  the  English  books.  (Barnes, 
375.)  I  am  of  opinion,  therefore,  for  these 
reasons,  that  the  verdict  ought  to  be  set  aside. 

LIVINGSTON,  J.  This  action  ought  not  to 
be  encouraged.  The  judgment  warranted  the 
execution,  and  although  *the  plaintiff  [*272 
had  been  superseded,  we  have  already  deter- 
mined that  the  object  in  providing  this  relief 
was  to  compel  the  party  to  elect  what  process 
he  would  resort  to,  and  that  after  a  lapse  of 
three  months,  and  even  notice  of  application 
for  a  supersedeas,  the  body  might  be  detained 
on  a  ca.  sa.  Why,  then,  after  an  actual  super- 
sedeas, should  all  right  of  personal  recourse  be 
forever  gone?  The  debtor  is  no  more  injured 
by  an  exercise  of  this  election  after  his  dis- 
charge than  after  the  expiration  of  three 
months.  But,  without  further  reasoning,  it 
will  be  sufficient  to  say  that  my  opinion  is 
founded  on  the  reasoning  of  some  cases  de- 
cided in  this  court.  I  have,  therefore,  thought 
it  unnecessary  very  minutely  to  examine  the 
practice  in  England,  although  if  it  be  per- 
mitted there,  as  it  is  (Cowp.,  72),  to  have  a 
capias  ad  satiafaciendum  in  a  second  action, 
brought  on  a  judgment,  after  a  discharge  of 
this  nature,  why  not  sanction  one  in  the  first 
instance,  without  all  this  expense  and  delay? 
Would  it  not  be  more  dignified  to  permit  a 
thing  to  be  done  immediately,  than  to  drive  a 
creditor  to  a  proceeding  so  circuitous  and  in- 
direct, and  for  no  other  reason  than  because 
he  has  been  so  forbearing  as  to  permit  his 
debtor  for  a  while  to  leave  the  walls  of  a 
prison? 

Notwithstanding  the  determination  in  Mas- 
ters v.  Edwards,  which  was  a  departure  from 
principles  formerly  adopted,  we  have  not  yet 
said  that  a  party  thus  aggrieved  shall  have  a 
remedy  by  action.  We  do  enough,  if,  as  was 
done  in  the  last  case,  we  set  aside  the  execu- 
tion. So  long  as  this  can  be  done,  either  here, 
or  by  a  judge  at  chambers,  it  is  not  probable 
we  shall  have  many  complaints. 

Upon  the  whole,  as  the  judgment  remained 
in  full  force,  as  the  act  is  silent  as  to  the  effect 
of  a  supersedeas,  as  the  obligation  to  pav  is  as 
great  as  ever,  as  the  ca.  sa.  was  only  voidable, 
and  not  void  ;  but  more  especially,  to  preserve 
a  uniformity  of  decision,  I  think  there  ought 
to  be  a  new  trial,  with  costs  to  abide  the  event 
of  the  suit. 

THOMPSON,  J.     The  merits  of  this  case  are, 

I  think,  comprised  within  a  very  narrow  com- 
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pass,  and  the  right  of  the  plaintiff  to  re- 
cover in  this  action  will  depend  altogether 
273*]  *upon  the  question,  whether  the  exe- 
cution issued  against  him,  is,  in  judgment  of 
law,  to  be  deemed  void,  or  only  voidable?  If 
the  former,  it  was  a  nullity  ab  inilio,  and  could 
afford  no  justification  ;  if  the  latter,  it  would 
afford  a  good  justification  until  set  aside. 

I  am  inclined  to  think  the  execution  must 
be  considered  violable  only.  That  this  court 
will  relieve  a  prisoner  charged  in  execution, 
after  a  superseded^  has  regularly  issued  to  lib- 
erate him  from  imprisonment,  for  want  of 
being  charged  in  due  season,  has  been  settled 
in  the  case  of  Masters  v.  Edwards  (1  Games' 
Rep.,  516).  But  whether  such  execution  is  to 
be  considered  void,  or  voidable,  is  undeter- 
mined. It  appears  regular  upon  the  face  of 
it :  it  is  warranted  by  the  judgment,  and  is  to 
be  avoided  by  some  matter  dehors  the  record, 
and  which,  I  think,  cannot  be  taken  advan- 
tage of  in  this  collateral  way.  A  party  jus- 
tifying under  the  execution  may  thus  be  taken 
by  surprise,  and  also  deprived  of  the  equitable 
discretion  frequently  exercised  by  courts,  ac- 
cording to  the  circumstances  of  the  case,  in 
setting  aside  executions  improperly  issued 
upon  terms,  among  which,  that  no  suit  for 
false  imprisonment  shall  be  brought,  is  often 
made  a  condition  of  the  rule. 

I  think  there  are  cases  somewhat  analogous 
to  the  present,  when  the  process  has  been 
deemed  voidable.  Thus,  if  an  execution  be 
issued  on  a  judgment  that  has  lain  dormant 
for  a  year  and  a  day,  it  is  deemed  voidable 
only :  and,  until  reversed  or  set  aside,  is  a  good 
justification.  (3  Lev.,  403.)  An  execution 
thus  issued,  is  called,  in  the  books,  an  erro- 
neous process.  (1  Salk.,  273.)  And  in  the  case 
of  Parsons  v.  Loyd  (3  Wils.,  345),  De  Grey, 
Ch.  J.,  says  there  is  a  great  difference  between 
erroneous  process  and  irregular  (that  is  to  say 
void)  process.  The  first  stands  valid  and  good 
until  reversed  ;  the  latter  is  an  absolute  nullity 
from  the  beginning.  The  party  may  justify 
under  the  first  until  it  be  reversed,  but  cannot 
under  the  latter. 

And  in  the  case  of  Prigg  v.  Adams,  et  al.  (2 
Salk.,  674)  an  officer  justified  under  an  execu- 
274*]  tion  on  a  judgment  *which,  by  an  act 
of  Parliament,  was  void,  and  on  demurrer,  the 
question  was,  whether  the  judgment  was  so 
far  void  as  that  the  party  might  take  advan- 
tage of  it  in  this  collateral  way,  and  it  was 
held  that  it  was  not,  but  that  it  was  only  void- 
able by  plea,  or  writ  of  error. 

The  result  of  my  opinion,  therefore,  is,  that 
in  the  present  case  the  execution  issued  against 
the  plaintiff  was  only  voidable,  and,  until  set 
aside,  affords  a  good  justification.  The  verdict 
must,  of  course,  be  set  aside.1 

SPENCER  and  TOMPKINS,  Justices,  con- 
curred. 

New  trial. 

Cited  in-8  Johns.,  365;  13  Johns..  550;  15  Johns.. 
156 :  IB  Johns.,  576 ;  1  Cow..  737 :  6  Cow.,  462 ;  17 
Wend.,  33 ;  5  Hill,  245 ;  36  N.  Y.,  230 ;  6  Barb.,  312 :  6 
How.  Pr.,  75;  16  How.  Pr.,  282;  5  Daly,  321;  2 
Bond,  167 ;  2  McLean,  65. 

1.— Trespass  lies  for  an  arrest  under  a  voidable 
process  set  aside  by  the  court  as  irregularly  issued. 
Chapman  v.  Dyett.  11  Wend..  31. 
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v. 
CHURCH  AND  DOUGLASS. 

Arrest — Discharge  under  Insolvent  Act — Second" 
Arrest —  Trespass . 

S.  P.  Especially  if  such  defendant  obtain  his  dis- 
charge from  execution  under  the  Insolvent  Act,, 
his  proceeding:  under  that  law  being  a  confirmation 
of  the  execution. 

THIS  case  differed  from  the  antecedent  in 
one  point  only  ;  which  was,  that  the- 
plaintiff,  instead  of  being  discharged  from 
execution  by  the  defendants,  duly  obtained, 
after  a  three  months'  confinement,  his  libera- 
tion under  the  4th  and  5th  sections  of  the- 
"Act  for  the  relief  of  debtors  with  respect 
to  the  imprisonment  of  their  persons."  The- 
judge,  on  this  account,  directed  a  nonsuit. 

Mr.  Van  Vechten,  in  support  of  it,  contend- 
ed that  the  plaintiff,  after  treating  the  execu- 
tion as  good  and  valid,  was  estopped  from 
saying  the  reverse.  Besides,  in  consequence  of 
the  proceedings  under  the  statute  he  was  for- 
ever discharged  from  the  judgment,  which  cir- 
cumstance would  distinguish  this  from  the- 
preceding  case. 

Mr.  Foot,  contra,  insisted  the  execution  was- 
void  ab  initio,  and  could  not  be  made  good 
by  any  subsequent  acts  of  the  plaintiff  him- 
self. 

Per  Curiam.  There  can  be  no  grounds  for 
the  application  to  set  aside  the  nonsuit  in  this 
case,  for  the  reasons  urged  in  the  preceding 
cause.  But  in  addition  thereto,  the  execution 
being  deemed  voidable,  the  defendant  must  be 
considered  as  having  waived  the  error,  and  af- 
firmed the  execution,  by  availing  himself  of 
his  imprisonment  under  it,  for  the  purpose  of 
obtaining  the  benefit  of  the  act  for  the  relief 
of  debtors  with  respect  to  the  imprisonment 
of  their  persons. 

Motion  denied. 
Cited  in-10  Bos.,  358. 


*KLINE  v.  HUSTED.         [*275 

1.  Justice's  Court — Special  Pleading.  2.  Id. — 
Trover — Justification — Whole  Merits  Before- 
Jury — 3.  Id. — Venire — Objections  to — W?ien. 

Special  pleading  in  a  justice's  court  is  to  be  dis- 
countenanced. 

If  in  trover, before  a  justice,a  justification  be  plead- 
ed, which  goes  to  the  merits,  and  he  determine  that 
it  amounts  to  the  general  issue,  whereon  a  trial  is 
had,  in  which  it  does  not  from  the  record  appear 
that  the  whole  merits  were  not  before  the  jury,  the 
court  will  intend  that  they  were,  and  affirm  the 
judgment  below  pronounced,  on  the  verdict  ren- 
dered. 

All  objections  to  a  venire  issued  by  a  justice  ought 
to  be  made  before  trial. 

IN  ERROR  on*  certiorari,  in  this  and  two 
other  causes,  the  following  points  were  re- 
lied on.     1st.  That  the  action   being  trover, 
and  the  defendant  having  justified  by  pleading 
a  right  of  entry,  under  a  lease,  for  rent-arrear, 
in  consequence  of  which  he  entered,  distrain- 
ed and  sold  (as  it  was  lawful  for  him  to  do),  the 
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justice  ruled  the  plea  to  be  equivalent  to  the 
general  issue,  and  proceeded  accordingly.  3d. 
That  the  court  was  held  on  the  12th  of  the 
month,  and  adjourned  to  the  22d,  but  the  venire 
was  tested  on  the  21st,  when  the  court  was  not 
sitting,  or  in  other  words,  out  of  term.  3d. 
That  the  venire  was  directed  to  any  constable 
of  the  county.  4th.  That  the  cause  of  action 
appeared  on  the  record  to  have  arisen  in  the 
town  of  Hillsdale,  and  the  trial  was  in  that  of 
Livingston.  5th.  That  in  the  oath  stated  to 
have  been  administered  to  the  constable,  the 
words  "until  they  have  agreed,"  were  omit- 
ted. 6th.  That  in  one  cause  no  issue  was 
joined  ;  for,  on  pleading  the  justification,  oyer 
of  the  lease  being  demanded,  and  not  given, 
the  justice  went  on  and  tried  the  cause,  though 
the  defendant  abandoned  it. 

3lr.  W.  W.  Van  Ness,  f  or^the  plaintiff  in  er- 
ror. To  warrant  a  venire,  issue  must  be  joined, 
for  till  then  there  can  be  nothing  to  try.  This 
observation  applies  to  the  first  and  last  ob- 
jections, in  neither  of  which  does  the  return 
show  a  joinder.  Even  if  we  allow  the  special 
plea  to  be  equivalent  to  the  general  issue,  yet 
it  would  not  justify  the  proceedings  adopted. 
On  such  occasion  a  venire  is  not  awarded, 
but  the  party  is  driven  to  his  demurrer,  on 
which  alone  the  goodness  of  the  plea  can  be 
determined.  It  is  not,  however,  conceded  that 
the  judgment  on  the  plea  was  correct,  not- 
withstanding the  dictum,  that  in  trover  only 
the  general  issue  of  not  guilty,  or  a  release, 
can  be  pleaded.  Because  the  special  matter 
may  be  given  in  evidence  under  the  general 
issue,  it  does  not  follow  that  such  matter  may 
not  be  specially  pleaded.  For  instance,  pay- 
ment, or  infancy  may  be  pleaded ;  yet  each 
276*]  may  be  given  in  evidence  *under  the 
general  issue.  In  trover,  the  true  rule  is,  you 
must  either  traverse  or  deny  the  conversion, 
or  confess  and  avoid  it.  (Esp.  Dig.,  595.)  A 
variety  of  cases  may  be  adduced,  in. which  this 
principle  has  governed  the  matter  pleaded.  In 
Thomson  v.  CforJfc(Cro.  Eliz.,  504),  in  trover  for 
a  conversion  of  goods  in  Nottingham,  the  de- 
fendant confessed  and  avoided,  under  a  judg- 
ment in  the  Queen's  Bench,  and  afi.fn.  thereon 
to  the  sheriff  of  York,  who  at  Wakefield,  in 
the  said  county,  by  virtue  thereof,  took  the 
goods  in  execution,  and  delivered  them  to  him 
in  satisfaction  of  a  judgment.  On  a  general 
demurrer,  the  plea  was  holden  ill,  not  on  ac- 
count of  its  amounting  to  the  general  issue, 
but  because  it  did  not  state  where  the  Queen's 
Bench  was  held,  or  traverse  the  taking  in  Not- 
tingham ;  and  because  the  sheriff  could  not  on 
a  fl.  fa.  deliver  the  goods,  but  must  sell.  It  is, 
therefore,  to  be  presumed,  that,  had  the  plea 
amounted  to  a  bar,  it  would  have  been  other- 
wise. So  in  Gomersal*  v.  Wayte  (Cro.  Jac., 
255),  a  plea  that  the  goods  were  taken  for  dis- 
tresses under  a  distringas,  on  a  plaint  in  a  court 
baron,  and  sold,  was  overruled,  merely  be- 
cause, on  such  a  writ,  the  goods  could  not  be 
sold.  The  same  principle  is  found  in  Broicn- 
Imc  v.  Lambert  (Cro.  Eliz.,  716).  From  these 
authorities  it  is  evident  that  matter  which  con- 
fesses and  avoids  the  conversion  may  be 
pleaded  if  it  be  set  forth  in  due  form  of  law. 
On  the  second  point,  we  insist  that  the  venire 
was  prematurely  awarded.  Till  the  opening 
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of  the  court,  and  whilst  out  of  term,  as  it  may 
be  called,  the  justice  had  no  authority  to  di- 
rect one.  The  adjournment  was,  unto"  the  day 
after  the  venire  issued,  before  which  time  the 
magistrate  had  no  authority  to  order  it.  In 
Day  v.  Wilder  (2  Games'  Rep.,  134)  I  am  aware 
it  has  been  ruled,  that  when  a  party  pleads,  he 
waives  all  objections  to  the  venire.  (6  Res., 
Ibid.,  136.)  But  the  decision  there  applies  to 
cases  where  the  exception  is  taken  by  the 
party  at  whose  request  the  writ  is  sued  out. 
The  inference,  therefore,  is,  that  he  who  does 
not  pray  the  writ  may  object.  The  direction 
also  is  to  an  officer  who  does  not  exist.  There 
is  no  such  person  as  a  constable  of  the  county. 
The  law  knows  only  constables  *of  [*277 
towns  ;  and  though  a  direction  to  a  wrong  of- 
ficer may  be  cured,  one  to  a  non-existing  offi- 
cer is  fatal.  This  cannot  be  called  a  matter  of 
form,  and,  therefore,  not  within  the  Act  of 
1801  (Act  for  the  more  speedy  recovery  of 
debts  to  the  value  of  $25,  1  Rev.  Laws,  491, 
sec.  19),  which,  indeed,  is  no  more  than  an  ex- 
tension of  the  statute  of  jeofails.  The  fourth 
error  relied  on  speaks  for  itself  ;  and  the  fifth 
is  expressly  within  the  last  resolution  in  Day 
v.  Wither,  which  settles  that  though  a  justice 
is  not  bound  to  set  forth  the  oath  administered 
to  a  constable,  yet  if  he  undertake  it  and  mis- 
recite,  the  judgment  must  be  reversed.  On 
the  sixth  exception  something  has  already  been 
said  ;  but  the  justice  was  certainly  wrong  in 
proceeding  to  trial  without  an  issue  joined, 
merely  because  oyer  was  refused,  when,  as 
the  demise  was  not  pleaded  with  a  profert.it 
does  not  appear  to  have  been  by  deed  ;  and  if 
by  parol  it  was  not  demandable. 

Messrs.  Parker  and  Foot,  contra,  argued, 
that  all  defects  in  the  venire  and  venue  were 
cured  by  pleading  in  chief,  according  to  the 
case  of  Day  v.  Wuber  ;  and,  as  the  decision  of 
the  justice  upon  the  special  plea  was  clear 
law,  it  must  be  intended  the  jury  tried  the 
facts  set  forth  in  the  same  manner  as  if  they 
had  been  adduced  in  evidence  under  the  gen- 
eral issue  ;  their  verdict  is,  therefore,  conclu- 
sive against  the  justification  set  up.  The  oath 
of  the  constable,  they  urged,  might  be  rejected 
altogether,  as  mere  surplusage. 

Mr.  W.  W.  Van  Ness  replied,  the  intend- 
ment  of  trial  could  not  be  made,  as  it  was 
against  the  record,  which  stated  that  the  de- 
fendant abandoned  the  cause. 

THOMPSON,  J.,  delivered  the  opinion  of  the 
court : 

This  case  comes  before  the  court  on  certio- 
rari.  The  exceptions  taken  to  the  return,  are, 
1st.  That  the  proceedings  were  in  the  County 
of  Dutchess,  and  the  whole  cause  of  action 
stated  to  have  arisen  in  the  County  of  Colum- 
bia. 2d.  That  there  was  a  special  plea  put  in, 
and  the  justice  went  to  trial  without  any 
replication,  or  issue  being  joined.  3d.  That 
the  venire  is  defective  in  being  directed  to  a 
constable  of  the  county. 

The  first  exception,  on  examination  of  the 
record,  does  not,  in  point  of  fact,  appear  to  be 
well  taken.  The  action  is  in  trover ;  the 
declaration  not  very  formally  or  technicallv 
*drawn,  and  much  unnecessarv  matter  [*2  7& 
introduced.  But  the  plaintiff  below  alleges 
himself  to  have  been  in  possession  of  the  prop- 
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erty,  at  Northeast  Town,  in  Dutchess  County  ; 
and  that  the  conversion,  which  is  the  gist  of 
the  action,  'was  at  the  same  place.  The 
declaration,  we  think,  states  the  plaintiff's 
demand  with  all  necessary  certainty  to  enable 
the  defendant  to  answer  and  defend,  which  is 
all  that  ought  to  be  required  in  justices' 
courts. 

With  respect  to  the  second  exception,  it  is 
to  be  observed  that  the  plea  purports  to  be  a 
plea  of  justification,  and  without  determining 
whether  such  a  plea  in  an  action  of  trover 
would  be  good  on  demurrer,  it  is  enough,  we 
think,  to  say  that  the  whole  matter  set  up  in 
the  plea  might  have  been  given  in  evidence 
under  the  general  issue.  The  defendant  was, 
therefore,  under  no  necessity  to  interpose  a 
special  plea ;  and  all  such  pleadings,  in  jus- 
tices' courts,  ought  to  be  discountenanced,  as 
being  calculated  to  mislead  magistrates,  and 
involve  proceedings  in  their  courts  in  all  the 
technical  niceties  of  special  pleading.  The 
defendant  has,  in  his  plea,  detailed  the  facts 
which  he  relied  upon  in  his  defense,  which 
amount,  substantially,  to  a  denial  of  the  plaint- 
iff's right  to  recover  against  him.  This  is 
sufficient  without  requiring  a  special  replica- 
tion from  the  plaintiff.  The  parties  went  to 
trial  upon  the  merits.  The  defendant  was  not 
precluded  from  any  defense  he  had  to  make  : 
the  whole  merits  of  the  case,  for  anything  that 
appears  on  the  return,  were  before  the  jury, 
and  we  must  necessarily  intend,  because  noth- 
ing to  the  contrary  is  shown,  that  the  defend- 
ant below  failed  in  supporting,  by  proof,  the 
allegations  contained  in  his  plea. 

With  respect  to  the  last  exception,  if  it 
could  have  been  made  in  any  stage  of  the  pro- 
ceedings, it  comes  too  late,  and  does  not  in- 
volve in  it  an  examination  of  the  merits  of  the 
case  between  the  parties. 

The  opinion  of  the  court,  therefore,  is,  that  the 
judgment  below  be  affirmed. 

Cited  in— 1  Wend.,  441 ;  13  Wend.,  517 ;  4  Barb.,  366. 


279*]    *BAKER  AND  ROWLSON 

v. 
R.  AND  H.  ARNOLD. 

1.  Note — Action  on — Inquiry  into  Consideration. 
2.  Id. —  Svidence — Letters  of  Indorser — Testi- 
mony of. 

In  an  action  by  a  bona  fide  holder  of  a  note  taken 
before  due,  against  the  maker,  the  consideration 
cannot  be  inquired  into,  if  the  instrument  be  not  in 
its  creation  void.* 

*  Where  a  note  is  adjudged  void  by  a  court  for  the 
want,  failure,  or  illegality  of  the  consideration,  it  is 
void  only  in  the  hands  of  the  original  holder,  or 
those  who  are  chargeable  with,  or  have  had  notice 
of  the  consideration ;  unless  the  paper  be  expressly 
declared  void  by  statute.  Valett  v.  Parker,  6 
Wend.,  615 ;  City  Bank  v.  Barnacd,  1  Hall,  70 ;  Rock- 
well v.  Charles,  &  Hill,  499. 


The  letters  of  an  indorser  may  be  adduced  to  con- 
tradict his  testimony  as  to  the  time  of  his  indorsing, 
and  it  is  for  the  jury  to  determine  whether  his  oath 
or  letters  are  to  be  credited. 

A  SSUMPSIT  by  the  indorsees  against  the 
J\.  makers  of  a  note,  for  £330,  dated  March 
the  31st,  1796,  payable  on  the  31st  March, 
1799,  with  interest  from  thence,  to  Roswell 
Lombard,  or  order,  with  an  indorsement  to 
the  plaintiff  in  these  words,  "Pay  the  with- 
in note  to  Erastus  Baker  and  Sylvester  Rowl- 
son,  value  received  March  30th,  1799,  Roswell 
Lombard. 

On  the  trial,  the  handwritings  of  the  defend- 
ants and  payee  being  admitted,  the  plaintiffs 
there  rested  their  cause. 

The  defendants,  to  establish  that  the  in- 
dorsement was  made  after  the  note  was  due,  •» 
and  thus  afford  an  opportunity  of  impeaching 
the  consideration,  by  letting  in  their  equities, 
called  the  indorser  himself,  who,  after  some 
objection  as  to  his  competence,  was,  on  the 
authority  of  the  former  decision  in  this  case 
(1  Games'  Rep,,  258),  received  by  the  court. 
Lombard  then  testified  that  before  the  instru- 
ment became  payable  he  sold  it  to  one  Holt, 
for  Susquehanna  lands,  lying  in  the  State  of 
Pennsylvania,  within  the  Connecticut  claim  ; 
but  that  he  did  not  then  indorse  it  over,  nor 
did  he  ever  know  that  the  note  was  in  the 
hands  of  the  plaintiffs,  or  that  they  had  any 
interest  in  it  till  June,  1779,  when  he  was 
called  on  by  one  Elmer,  on  behalf  of  the 
plaintiffs,  with  a  request  to  indorse  it,  which 
he  refused,  and  that  he  did  not  until  the  Sep- 
tember after,  upon  a  second  application,  yield 
to  the  persuasions  of  Elmer,  a  Mr.  Pepoon, 
and  one  of  the  plaintiffs,  by  putting  his  name 
on  the  back  of  the  note.  This,  however,  he 
swore  was  done  in  blank,  with  a  knowledge  of 
the  consideration  on  which  he  had  parted  with 
it  to  Holt,  and  that  at  the  same  time  it  was 
mentioned  a  suit  had  been  commenced  against 
the  defendants. 

The  way  being  thus  prepared  for  investi- 
gating what  had  passed  from  him  when  the 
note  was  given  by  the  defendants,  they  called 
one  Gardner,  a  subscribing  witness  to  the  in- 
strument, and  he  deposed  that  the  considera- 
tion was,  like  that  *for  which  it  had  [*28O 
been  indorsed,  Susquehanna  lands  lying  with- 
in the  Connecticut  claim,  in  Pennsylvania. 

To  rebut  this  testimony,  and  impeach  Lom- 
bard's credit,  the  plaintiffs  gave  in  evidence 
the  following  letter  to  the  defendants,  signed 
by  Lombard  himself: 

STOCKBRIDOE,  May  31,  1797. 
Messrs.  Richard  and  Henry  Arnold : 

"Gentlemen: — This  may  certify  that  I  have 
sold  the  obligation  which  I  held  against  you. 
I  sold  it  to  Mr.  Jaoob  Holt,  of  Canaan,  in  Con- 
necticut, and  I  have  received  a  line  from  Mr. 
Holt,  wishing  me  to  transfer  the  obligation  to 
Erastus  Baker  and  Silvester  Rowlson,  men- 
tioning in  the  line  that  he  has  received  proper- 
ty to  the  amount  of  the  obligation,  and  trans- 
ferred by  me,  Roswell  Lombard." 


NOTE.— Consi deration  of  negotiable  Instrument — 
When  it  may  he  inquirer!  into. 

When  the  action  ix  between  the  original  jxtrtie*  the 
consideration  may  be  inquired  into,  and,  if  there  be 
a  failure  of  the  consideration  the  instrument  can- 
not be  enforced.  Parsons  v.  Gaylord,  3  Johns.,  463 ; 
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Pearson  v.  Pearson,  7  Johns.,  26 ;   Frisbee  v.  Hoff- 

nagle,  11  Johns..  50;  Petry  v.  Christy,  19  Johns.,  53: 

I  Slade  v.  Halstead,  7  Cow.,  322;  Bank  v.  Topping.  9 

!  Wend.,  273:   Payne  v.  Cutler,  13  Wend.,  605;  liab- 

cock  v.  Bonnell,  80  N.  Y.,  244 ;   Parish  v.  Stone,  14 

Pick.,  202;  Corlies  v.  Howe,  11  Gray,  125 ;  Morgan  v. 
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They  also  produced  the  letter  of  the  4th  of 
March,  1799,  from  the  defendants  to  the  plaint- 
iffs, set  forth  in  the  former  report  of  this  case 
(1  Caines'  Rep.,  259,  260),  and  another  of  the 
19th  of  April,  1799,  still  offering  to  settle  on 
the  same  terms,  but  threatening,  if  they  were 
not  accepted,  a  defense  which  should  prevent 
all  recovery.  The  plaintiffs  also  produced  a 
witness,  who  deposed  that  he  was  present 
when  Holt  disposed  of  the  note  to  them,  and 
understood  from  Holt  and  Lombard,  and  the 
defendants,  the  consideration,  both  for  the 
transfer  and  making  of  it,  to  have  been  lands 
in  Canada,  a  tract  of  which  he  had  himself 
sold  to  the  plaintiffs,  who,  by  another  person, 
proved  that  in  the  beginning  of  March,  1799, 
one  of  the  defendants  acknowledged  the  note 
to  be  an  honest  debt,  and  that  he  had  then 
come  to  make  provisions  for  its  discharge. 

On  the  part  of  the  defendants,  Lombard  was 
again  called,  and  swore  he  never  had  said  the 
note  was  given  for  lands  in  Canada. 

The  judge,  on  charging  the  jury,  said  the 
first  question  for  them  to  determine  was, 
whether  the  note  was  indorsed  after  due. 
That  Lombard  had  sworn  positively  to  this, 
but  how  far  he  was  to  be  credited,  was,  under 
the  circumstances  of  the  case,  for  their  deter- 
281*]  mination,  *as  the  fact,  with  respect  to 
the  time  of  indorsement,  came  within  their 
province  to  determine.  If  they  believed  it  to 
be  before  the  note  was  due,  the  plaintiffs  were 
entitled  to  recover,  as  the  consideration  could 
not  then  be  impeached.  If,  on  the  other  hand, 
the  indorsement  was  after  the  day  of  payment, 
their  verdict,  should  they  be  of  opinion  the 
consideration  was  Susquehanna  lands,  ought 
to  be  for  the  defendants. 

The  jury  having  found  for  the  plaintiffs, 
application  was  now  made  to  set  aside  the  ver- 
dict on  two  grounds.  1st.  On  account  of  mis- 
direction in  leaving  the  date  of  the  indorse- 
ment to  the  jury.  3d.  Because  the  verdict 
was  against  law  and  evidence. 

Mr.  Woodworlh,  for  the  defendants,  argued, 


that  on  the  first  point  there  could  be  very  lit- 
tle hesitation,  for,  from  the  decision  on  the 
first  appearance  of  these  parties  before  the 
court  in  1  Caines'  Rep.,  295,  it  appears  the 
date  of  an  indorsement  is  perfectly  immate- 
rial, and  yet  from  this  circumstance  the  jury 
were  left  to  infer  against  the  defendants 
though  the  actual  period  at  which  it  was  done, 
lay,  necessarily,  within  the  knowledge  of  Lom- 
bard, and  the  "insertion  of  the  date  may  well 
be  the  act  of  the  plaintiffs.  As  to  the  verdict, 
he  said,  it  was  against  the  weight  of  testi- 
mony, none  of  which  went  to  impeach  Lom- 
bard's credit. 

Mr.  Henry,  contra,  cited  Peacock  v.  Rlwdtx 
(Doug.,  633),  to  show  that,  in  the  hand  of  bonn, 
fide  holders  of  negotiable  paper,  not  void  ab 
initio,  the  consideration  was  not  inquirable 
into  if  the  instrument  was  received  before  due  ; 
this,  he  contended,  appeared  from  the  dates 
of  the  defendants'  letters  to  the  plaintiffs,  and 
the  incredibility  of  Lombard's  testimony, 
which  stood  contradicted  by  the  indorsement, 
and  his  letter  of  May,  1797.  That  at  all 
events,  he  had  parted  with  the  note  before 
due,  and  the  mere  act  of  indorsing  being  onlv 
what  ought  to  have  been  originally  performed", 
equity  would  consider  it  as  having  taken  place, 
and  a  court  of  law  permit  it,  at  any  time,  to  be 
done.  (Smith  v.  Pickering,  Peake's  N.  P.  Gas., 
50.) 

*THOMPSON,  J.  The  misdirection  [*282 
complained  of,  so  far  as  I  have  been  able  to 
understand  it  from  the  points  made  in  the  case, 
or  from  the  argument  of  the  counsel,  is.  that 
the  indorsement  upon  the  note,  and  the  certifi- 
cate of  May,  1797,  which  both  speak  a  lan- 
guage directly  contradicting  the  testimony  of 
Roswell  Lombard,  were  submitted  to  the  jury 
as  facts,  in  any  measure,  impeaching  the 
veracity  of  Lombard,  or  the  correctness  of  his 
memory.  This  objection  appears  to  me 
altogether  unfounded.  It  was  deemed  all-im- 
portant to  the  defendants,  and  the  turning 
point  in  the  cause,  to  ascertain  the  time  when 


Fallenstein,  27  111.,  31;  Haynes  v.  Thorn,  28  N.  H., 
386 ;  Clement  v.  Reppard,  15  Pa.  St.,  Ill ;  Kirkpat- 
rick  v.  Muirhead,  16  Pa.  St.,  117 ;  Schoonmaker  v. 
Roosa,  17  Johns,  301. 

Between  Uieoi-iainal  parties  partial  failure  of  con- 
sideration Is  a  defense  pro  tanto.  Fisher  v.  Sharpe, 

5  Daly,  214 ;  Sawyer  v.  Chambers,  44  Barb.,  42 ;  Dag- 
g-ett  v.  Daggett,  8  Cush.,  520;  Bennett  v.  Ryan,  9 
Gray,  205. 

Mere  inadequacy  of  the  consideration  is  no  de- 
fense. Earl  v.  Peck,  64  N.  Y.,  596 ;  Johnson  v.  Titus, 
2  Hill.  606 ;  Worth  v.  Case,  42  N.  Y.,  362.  See  Cox  v. 
Smith,  1  Nev.,  161 ;  Southern,  &c.,  Co.  v.  Lanier,  5 
Fla.,  110. 

Negotiable  paper  is  in  itself  prima  facie  evidence 
of  consideration.  Sawyer  v.  McLouth,  46  Barb..  350 ; 
Jennison  v.  Stafford,  1  Gush.,  168 ;  Delano  v.  Bartlett, 

6  Cush..  364;  Burnham  v.  Allen.  1  Gray,  500 ;  Ballon 
v.  Wells,  12  Allen,  486;  Gam  well  v.  Mosely,  11  Gray, 
173 ;  Mandeville  v.  Welch,  5  Wheat.,  277. 

The  came  principles  apply  between  immediate  par- 
ties—that  is,  parties  in  direct  relation  with  each 
other— as  between  the  original  parties.  Martin  v. 
Kercheval,  4  McLean,  117;  Pilcher  v.  Banks,  7  B. 
Mon.  (Ky.),  548. 

Any  defense  available  against  an  immediate  party 
is  available  against,  a  remote  party  in  privity  with 
him.  Privity  is  created  in  all  cases  by  want  or  con- 
sideration and  in  some  cases  by  notice ;  it  may  also 
be  created  by  agreement.  Benjamin's  Chalmer  s 
Digest,  pp.  101, 102. 

Failure  of  consideration  or  Us  Illegality  wtu  not  de- 
feat recovery  upon  a  note  in  the  hand*  of  a  bona  flde 
nobler  for  value,  to  whom  the  note  has  been  indorsed 
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before  maturity.  Harlow  v.  Boswell,  15  111.,  56 ;  Bak- 
er v.  Arnold,  xuura ;  Holeman  v.  Hobson.  8  Humph. 
(Tenn.),;i27 ;  Vallettv.  Parker,  6  Wend.,  615. 

When  a  hill  i*  given  for  a  consideration,  which,  by 
statute,  make*  the  note  void,  it  is,  as  against  the 
party  who  gave  it,  void  in  the  hands  of  all  parties. 
Baley  v.  Taber,  5  Mass.,  286;  Bridge  v.  Hubburd,  15 
Mass.,  96;  Kendall  v.  Robertson,  12  Cush.,  158.  See, 
also,  Bowen  v.  Buck,  28  Vt,.308  ;  Commonwealth  v. 
Johnson,  3  Cush.,  454 ;  Murphy  v.  Botomer,  40  Mo.. 
67 ;  Clark  v.  Pomeroy,  4  Allen,  534,  these  last  cases, 
as  well  as  many  others,  being  concerning  notes  of 
which  the  consideration  was  the  compounding  of 
felony,  and  in  which  it  was  held  that  such  notes 
were  void.  The  general  tendency  now  is  against 
making  notes  void  by  statute.  See  Cowing  v.  Alt- 
man,  71  N.  Y.,  435  ;  Towne  v.  Rice,  122  Mass.,  «7  ; 
Williams  v.  Cheney,  3  Gray,  215;  Cazet  v.  Field,  9 

See' generally,  Murphy  v.  Lippe,  35  Super.  Ct,,  542: 
Islmm  v.  Davison.  3  T.  &  C.,  745 ;  Risley  v.  Smith,  64 
N.  Y.,  576;  Forrestville  Baptist  Society  v.  Farnham. 
15  Hun,  381 ;  82  N.  Y.,  618 ;  Miller  v.  Ritz,  3  E.  D. 
vSmith,  253 ;  Battle  v.  Coit.  19  Barb.  68 ;  26  N .  \  .,  4<M : 
Bliss  v.Clark,  16  Gray,  CO;  Aldrich  v.  Stockwell,  » 
Allen,  45 ;  Hodgkins  v.  Moulton,  100  Mass.,  309 ;  Black 

I  River   Savings    Bank    v.    Edwards,    10  Gray,  38,  ; 

!  Thompson  v.  Shepherd,  12  Met..  311 ;  Can- v.  Stillo- 
wav,  HI  Mass.,  24;  Bird  v.  Daggett,  97  Mass.,  494; 

i  Monument  Bank  v.  Globe  Works,  101  Mass..  57;  Ga- 

1  mache  v.  Grimm,  23  Mo.,  38;   Butler  v.  Titus,   13 
Wis.,  429. 
For  a  full  discussion  of  the  subject,  see  1  Daniels 

i  on  Negotiable  Insts.,  p.  173,  3d  ed. 
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the  indorsement  was  made,  whether  before  or 
after  the  note  became  payable.  Lombard,  the 
indorser,  swore  he  made  it  after  the  note  fell 
due,  though  it  purported  to  have  been  made 
before.  It  was  admitted  by  the  witness  him- 
self that  the  indorsement  was  not  in  blank  ; 
that  it  was  filled  up  when  he  signed  his  name  ; 
and,  from  inspection,  I  think  it  is  pretty  evi- 
dent that  the  whole  indorsement  is  his  hand- 
writing. Here,  then,  we  have  his  oath  one 
way,  and  his  declaration  in  writing  the  other  ; 
and  it  would  be  a  little  extraordinary,  if  a  jury 
were  not  permitted  to  contrast  the  two,  in 
order  to  determine  which  was  correct.  Had 
the  indorsement  been  in  blank,  it  might  have 
altered  the  complexion  of  the  case.  Is  it  not 
every  day's  practice  to  give  in  evidence  declara- 
tions made  by  witnesses,  at  other  times,  incon- 
sistent with  their  testimony,  in  order  to  im- 
peach their  credit  ?  A  man  is  bound  to  tell 
the  truth  at  all  times,  whether  under  oath  or 
not ;  and  I  should  hardly  suppose  that  because 
the  story  was  committed  to  writing  it  would 
excuse  the  falsehood  ;  and  if  not,  it  was  cer- 
tainly a  circumstance  operating  against  the 
credit  of  Lombard.  If  it  was  not  true  that  he 
made  the  indorsement  when  it  purports  to 
have  been  made,  his  motives  must  have  been 
fraudulent,  and  the  indorsement  antedated  for 
the  purpose  of  precluding  the  defendants  from 
a  just  defense.  If  a  man,  coming  into  a  court 
of  justice,  and  thus  testifying  the  facts  which 
expose  his  own  turpitude,  does  not  render  him- 
self suspicious  I  am  at  a  loss  to  say  what  would. 
His  oath  stands  directly  contradicted  by  his 
283*]  *own  acknowledgment  in  writing  in 
another  particular.  He  swears  positively  and 
unequivocally  that  he  never  knew  or  heard 
that  the  note  was  in  the  hands  of  the  plaintiffs, 
or  that  they  had  any  interest  in  it.  or  contem- 
plated purchasing  it,  until  after  it  became  due ; 
whereas  he  certifies  as  early  as  May,  in  the 
year  1797,  that  Holt,  to  whom  he  had  sold  the 
note,  had  written  him  a  letter,  informing  him, 
that  he,  Holt,  had  sold  it  to  the  plaintiffs,  and 
requesting  him,  the  witness,  to  indorse  it  to 
them.  These  are  circumstances,  in  my  judg- 
ment, tending  strongly  to  impeach  the  credit 
of  Lombard.  But  it  was  peculiarly  within  the 
province  of  the  jury  to  determine  the  credit 
due  to  him,  which  they  have  doae  by  their 
verdict.  If  Lombard  was  unworthy  of  credit, 
the  verdict  cannot  be  said  to  be  either  against 
law  or  evidence.  It  is  admitted  that  if  the  in- 
dorsement was  made  when  it  purports  to  have 
been,  the  consideration  could  not  be  im- 
peached. My  opinion,  therefore,  is,  that  the 
motion  ought  to  be  denied. 

LIVINGSTON,  J.  I  am  neither  dissatisfied 
with  the  judge's  charge,  nor  with  the  jury. 

The  first  was  such  as  the  testimony  called 
for,  and  so  far  from  thinking  the  verdict 
wrong,  I  should  not,  if  on  the  jury,  have  con- 
sented to  any  other.  It  is  probable  they  dis- 
believed, as  they  had  a  right  to  do,  every  word 
Lombard  said.  His  conduct,  throughout  this 
transaction,  discovers  him  to  be  a  crafty,  de- 
signing man.  Although  he  sold  the  note  as 
early  as  in  May,  1797,  yet,  when  he  discovers 
he  had  omitted  to  indorse  it,  he  makes  a  thou- 
sand difficulties,  with  a  view,  no  doubt,  of  ex- 
torting a  further  consideration.  At  length  he 
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puts  his  name  on  it,  and  immediately  after  sets 
about  defeating  a  title  derived  from  himself. 
This  is  not  all.  He  swears  positively  to  his 
ignorance  "  of  the  note's  being  in  the  plaint- 
iffs' hands,  or  that  they  had  any  interest  in  it, 
or  contemplated  its  purchase  until  June,  1799." 
And  yet  two  years  before,  he  had  written  a 
letter,  which  is  part  of  the  case,  informing  the 
defendants  ' '  that  Holt,  to  whom  he  had  sold 
the  note,  had  transferred  it  to  the  plaintiffs, 
and  wished  him  to  *indorse  it."  Such  [*284 
a  willful  departure  from  truth  in  one  particu- 
lar, for  it  could  not  have  been  a  mistake,  war- 
ranted the  jury  in  discrediting  every  other 
part  of  his  testimony.  It  is  impossible  that  a 
man  who  pretends  to  so  perfect  a  recollection 
of  the  most  minute  and  immaterial  circum- 
stances, and  that  after  a  lapse  of  several  years, 
should  have  forgotten  so  important  a  fact ; 
one,  too,  which  he  had  communicated  in  writ- 
ing to  the  defendants. 

But  were  this  a  verdict  against  evidence,  it 
ought  not  to  be  disturbed,  because  the  merits 
are  most  clearly  with  the  plaintiffs,  and  the 
defense  is  of  the  most  un conscientious  kind. 
The  plaintiffs  are  innocent  holders  of  this  note. 
They  obtain  it  near  two  years  before  it  falls 
due,  and  for  a  full  and  valuable  consideration. 
The  defendants  are  immediately  apprised  of 
all  these  facts.  They  treat  with  the  plaintiffs, 
and  that  long  before  its  time  of  payment  had 
expired,  and  offer  them  satisfaction  on  certain 
terms.  Were  the  suit  in  the  payee's  own  name, 
but  for  the  plaintiffs',  benefit,  and  all  these 
matters  had  been  disclosed,  I  would  have  pro- 
tected their  interests,  and  stopped  every  inquiry 
into  the  consideration,  the  same  not  being 
such  as  to  render  the  note  void  in  the  hands  of 
a  third  person.  A  fortiori,  the  indorsement, 
wherever  made,  should  have  been  regarded, 
particularly  in  support  of  a  just  debt,  as  relat- 
ing back  to  the  time  of  its  actual  delivery  to 
the  plaintiffs.  But  this,  it  is  said,  would  have 
been  in  derogation  of  the  defendants'  rights, 
who,  if  no  actual  indorsement  took  place  until 
after  the  note  became  due,  might  impeach  its 
consideration.  This  necessarily  leads  to  an 
inquiry  into  the  nature  of  the  present  defense  ; 
for,  if  such  practice  be  correct  in  any  state  of 
things,  which  I  do  not  admit,  it  ought  not  to 
apply  to  a  case  where  the  object  of  ascertain- 
ing the  exact  time  of  indorsement  is  to  let  in  a 
defense  against  conscience,  and  founded  in  a 
violation  of  private  faith.  Although  this 
court  may  have  decided  on  the  illegality  of 
the  consideration  of  notes  of  this  description, 
and  may  not  enforce  their  payment,  in  suits 
between  the  orignal  parties,  the  obligation  to 
pay,  in  foro  conseientios,  if  the  party  has  re- 
ceived value,  *still  remains.  Such  is  [*285 
the  case  here.  The  defendants  have  received 
full  value  in  lands,  which  they  have  probably 
sold  to  a  profit,  or  of  which  they,  or  their 
tenants,  for  aught  that  appears,  may  now  be 
in  the  quiet  enjoyment.  It  was  not  alleged 
or  pretended  the  consideration  had  failed, 
although  seven  years  had  elapsed  at  the  last 
trial  since  the  land  had  been  conveyed  to 
them. 

There  are  circumstances  in  this  case  which 

look  very  much  like  a  combination  between 

the  makers  and  payee  of  the  note,  to  defraud 

the  plaintiffs.     The  Arnolds  first  receive  value 
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for  it  from  Lombard,  who  takes  care  to  sell  it 
to  Holt.  When  they  have  thus  both  pocketed 
a  consideration  for  this  paper,  and  sent  it 
abroad  into  the  world,  they  lay  their  heads 
together  for  the  purpose  of  rendering  it  a 
nullity  in  the  hands  of  a  third  person.  This 
ought  not  to  be  endured.  The  defendants  have 
iad  two  chances  already  ;  with  my  consent 
they  shall  not  have  a  third. 

KENT,  Ch.  J.  The  most  material  question 
•of  fact  in  this  cause  is,  whether  the  note  was 
or  was  not  actually  indorsed  by  Lombard  be- 
fore it  became  due  ?  The  indorsement  purports 
to  have  been  made  on  the  30th  March,  1799,  the 
day  before  it  fell  due ;  but  to  repel  this  evi- 
dence, the  indorser  testifies  that  it  was  not  in- 
dorsed until  somj  time  afterward.  He  speaks 
positively  as  to  the  time  of  indorsement,  and 
relates  circumstances  to  confirm  the  accuracy 
of  his  testimony.  The  testimony  on  the  part 
of  the  plaintiffs  also  shows,  that  the  note  was 
not  indorsed  at  the  time  it  was  sold  and  de- 
livered by  Lombard  to  Holt,  and  by  him  to  the 
plaintiffs  ;  but  it  might  still  have  been  in- 
dorsed at  the  time  the  indorsement  is  dated. 
If  the  testimony  of  Lombard  was  unimpeached, 
it  would  be  decisive  ;  but  there  is  one  fact  that 
materially  affects  the  credit  of  his  testimony. 
He  testifies,  in  a  very  positive  manner,  that  he 
never  knew,  or  heard,  that  the  note  was  in  the 
hands  of  the  plaintiffs,  or  that  they  had  any 
interest  therein,  or  contemplated  purchasing 
it,  until  June,  1799  ;  and  yet,  by  a  letter  under 
his  own  hand,  bearing  date  in  1797,  and 
286*]  directed  to  the  defendants,  *he  admits 
he  had  sold  the  note  to  Holt,  and  that  Holt 
had  sold  it  to  the  plaintiffs.  This  inaccuracy 
in  his  testimony,  and  of  which  he  was  clearly 
convicted,  detracts  greatly  from  his  credibility. 
The  circumstances  relative  to  his  testimony 
were  fairly  submitted  to  the  jury,  and  the 
•verdict  may  be  considered  as  evidence  that  the 
jury  did  not  give  credit  to  his  testimony.  I 
think  I  should  have  drawn  a  different  conclu- 
sion, but  still  the  verdict  ought  not,  on  that 
account,  to  be  disturbed.  It  is  the  peculiar 
province  of  the  jury  to  judge  and  determine 
upon  the  credit  due  to  a  witness,  when  there 
are  circumstances  contradicting  his  testimony 
and  affecting  his  credit.  Upon  this  ground  I 
am  against  a  new  trial. 

SPENCEK,  J.,  gave  no  opinion,  having  I  eon 
concerned. 

TOMPKINS,  J.,  concurred. 
New  tried  refused. 
Cited  in-2  McLean,  245;  Abb.  Adm.,  289. 
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Special  Agreement — Two  Considerations  Alleged 
— Proof  of  Each. 

If  two  considerations,  both  of  which  are  good,  be 
alleged  as  the  groundwork  of  a  special  agreement 
reduced  to  writing,  both  must  be  proved  as  laid, 
though  the  instrument  sav  "  for  value  received." 

CAINES'  REPS.,  3. 


Citations— Cro.  Jac.,  508;  Esp.  Dig.,  133,  139; 
Doug.,  666;  Stat.  3  &  4  Ann.,  ch.  9;  5 IX  &E.,  482; 
Cro.  Eliz.,  79,  759;  Cro.  Eliz.,  753 ;  Cro.  Eliz.,  847,  848 ; 
Cro.  Eliz.,  149 ;  Doug.,  640;  Esp.  N.  P.,  139 ;  Powell 
on  Cont.,  333. 

A  SSUMPSIT,  on  a  special  agreement  in  con- 
-t\.  sideration  of  a  horse,  and  divers  goods 
and  merchandises,  to  deliver  for  value  re- 
ceived, forty  dollars  worth  of  merchantable 
boards. 

At  the  trial  the  plaintiff  adduced  the  sub- 
scribing witness  to  the  note,  who  testified  that 
the  horse  was  the  only  consideration.  Upon 
this  the  defendant  moved  for  a  nonsuit,  insist- 
ing that  the  plaintiff  was  bound  to  prove  all 
the  several  considerations  as  laid.  The  judge, 
ruling  to  the  contrary,  charged  in  favor  of 
the  plaintiff,  for  whom  the  jurv  found.  The 
application  now  was  to  set  aside  that  verdict. 

Mr.  Crary,  for  the  defendant.  If  a  promise 
be  made  on  two  considerations,  proof  of  one 
only  cannot  establish  it ;  for  it  is  to  be  pre- 
sumed that  the  assumpsit  was  founded  on  both. 
(Lineret  v.  Rivet,  Cro.  Jac.,  503,  cited  Esp. 
Dig.,  133.)  It  is  immaterial  whether  they  be 
both  good.  (Bradburne  v.  Bradburne,  Cro. 
Eliz.,  149,  cited  Esp.  Dig.,  139.)  The  neces- 
sity of  making  the  proof  correspond  with  the 
declaration  is  shown  in  Bristow  v.  Wright 
(Doug.,  666).  The  form  of  the  pleadings 
*substantiate  the  same  principle ;  [*287 
each  consideration  must  be  averred,  and  it 
is  a  settled  rule  you  must  prove  your  aver- 
ment. 

Mr.  Foot,  contra.  It  was  not  necessary  to 
state  or  prove  any  consideration.  The  instru- 
ment says1  "for  value  received." 

Mr.  Crary,  in  reply.  In  cases  of  promisory 
notes  and  bills  of  exchange,  the  position  may 
be  correct.  But  even  there  it  has  been  doubt- 
ed. (Kyd  on  Bills,  61,  62.)  The  present  is 
not  a  negotiable  instrument,  and,  therefore, 
not  within  the  rule. 

SPENCEK,  J.  If  the  averment  of  a  consid- 
eration on  a  note  like  the  one  in  this  case  was 
necessary,  then  the  plaintiff,  by  averring  a 
consideration  which  did  not  exist,  has  failed 
in  his  proof ;  for  if  two  considerations  be 
alleged  as  the  foundation  of  a  promise,  both 
must  be  proved.  (Cro.  Jac.,  503,  Esp.  Dig., 
133, 139.  If,'2  however,  the  admission  of  value 
by  this  paper  is  of  itself  sufficient,  then  the 
averment  of  a  consideration  would  be  surplus- 
age, and  might  have  been  struck  out  on  mo- 
tion, and,  therefore,  cannot  vitiate.  (Doug.. 
666.) 

That  the  present  is  not  a  promissory  note 
within  the  statute  will  not  be  disputed  ;  it  is, 
therefore,  a  promise  which  can  only  be  en- 
forced on  the  ground  of  a  consideration  ;  and 

1.— In  a  deed  those  words  import  a  consideration. 
Jackson  v.  Alexander,  3  Johns.,  Rep..  484.  If  a 
plaintitf  declare  on  a  note  payable  in  goods,  which 
8|>eeines  "  value  received,  '  it  is  prima  facie  evi- 
dence, and  puts  the  defendant  on  showing  there  was 
either  a  failure  of,  or  no  consideration  ;  but  if  the 
plaintiff  declare  on  such  a  note,  and  state  the  con- 
sideration for  which  given,  averring  that  it  had 
passed,  he  must  prove  his  averment,  and  the  par- 
ticular consideration  paid.  Jerome  v.  Whitney,  7 
Johns.  Rep.,  321. 

2.—"  Part  of  the  consideration  fails ;  if  part  of  the 
consideration,  all  the  oxsionjunf."  Per  Haughton, 
J.,  in  Hungerford  v.  Harryland,  2  Roll.  Rep.,  371. 

647 


287 


SUPKEME  COURT,  STATE  OF  NEW  YOKK. 


1805 


though  value  is  admitted  to  be  received,  it 
does  not  supersede  the  necessity  averring  the 
consideration,  that  the  court  may  see  that  it  is 
of  that  kind  and  nature  to  sustain  the  promise. 
Prior  to  the  statute  of  3  and  4  Ann,  ch.  9,  no 
action  could  be  maintained  expressly  on  a  note, 
even  for  the  payment  of  money,  without  declar- 
ing on  it  as  a  special  agreement,  and  setting 
forth  the  consideration.  The  case  of  Carton  v. 
Fancourt  (5  D.  &  E.,  482)  contains  the  whole 
law  on  this  subject ;  and  there  the  court  unani- 
mously held  that  in  declarations  on  notes  not 
within  the  statute,  they  were  to  be  regarded  as 
special  agreements,  and  the  consideration  was 
necessary  to  be  set  out.  In  my  opinion  the 
defendant  is  entitled  to  a  new  trial. 

THOMPSON,  J.  It  is  not  pretended  that  the 
instrument  in  writing,  which  was  given  in 
evidence,  is  a  note  within  the  statute.  And  if 
288*]not,  I  apprehend  the  terms  for  value  de- 
ceived contained  in  it,  will  not  of  themselves, 
imply  a  consideration,  but  that  a  considera- 
tion must  be  averred  and  proved.  It  is  a 
general  rule  that  when  a  special  agreement  is 
the  foundation  of  the  action,  and  that  agree- 
ment stated  in  the  declaration,  the  contract 
must  be  proved  as  alleged.  The  plaintiff  hav- 
ing averred  two  considerations,  his  proof 
ought  to  have  squared  with  it.  In  the  case  of 
King  v.  Robinson  (Cro.  Eliz.,  79),  the  court 
went  much  farther  and  said  that  if  the  promise 
alleged  be  proved,  yet  if  it  appear  to  have  been 
made  on  a  different  consideration  than  the  one 
stated  in  the  declaration,  it  will  not  support 
the  action. 

Where    all    the  considerations  alleged  are 

food,  all  must  be  proved,  for  the  promise  shall 
e  deemed  to  be  founded  on  all  these  consid- 
erations. (Cro.  Eliz.,  759  ;  Esp.  Dig.,  139.) 
I  am,  therefore,  of  opinion  that  the  proof  was 
defective,  and  that  the  plaintiff  ought  to  have 
been  nonsuited  on  the  trial.  The  verdict  must 
of  course  be  set  aside. 

KENT,  J.  This  being  an  action  of  assumpsit 
upon  a  special  agreement,  it  was  necessary  to 
state  a  consideration,  and  the  plaintiff  has 
accordingly  stated  that  the  consideration  for 
the  defendant's  promise  was  a  horse,  and 
divers  goods  and  chattels,  sold  to  him  by  the 
plaintiff. 

If  a  plaintiff  allege  several  good  considera- 
tions, they  must  all  be  proved,  for  the  promise 
shall  be  deemed  to  be  founded  on  both  con- 
siderations taken  together. l  The  promise  to 
pay,  in  the  present  case,  boards  to  the  value  of 
$40,  was  founded  not  singly  upon  the  sale  of 
the  horse  (and  which  we  must  presume  was 
not  estimated  at  the  value),  but  upon  the  sale 
of  divers  goods  and  chattels,  as  distinct  articles 
from  the  horse  and  which,  when  added  to  the 
value  of  the  horse,  amounted  to  the  full  con- 
sideration of  $40.  This  rule  appears  to  have 
been  long  ago  settled,  and  repeatedly  recog- 
nized. In  Tisdale's  case  (Cro.  Eliz.,  753),  the 
Court  of  C.  B.  held  that  where  a  consideration 
consisted  of  two  or  three  parts,  and  every  one 
of  them  was  valuable,  the  plaintiff  was  bound 

1.— Where  the  agreement  has  been  reduced  to 
writing1,  no  other  consideration  can  be  shown  than 
that  mentioned  in  the  written  agreement.  Scher- 
merhorn  v.  Vanderheyden,  1  J.  R.,  139. 
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of  necessity  to  show  the  performance  of  every 
part  thereof.  And  in  the  case  of  Coulgtan  v. 
Carr  (*Cro.  Eliz..  874),  the  King's  [*28J> 
Bench  agreed  that  if  two  considerations  be 
alleged,  and  one  of  them  be  found  false  by  the 
jury,  the  action  fails.  So  again  in  the  case  of 
Leneret  v.  Rivet  (Cro.  Jac.,  503),  the  King's 
Bench  ruled,  in  arrest  of  judgment,  that  if  the 
plaintiff  declare  on  two  considerations,  he 
must  make  a  good  and  sufficient  averment  of 
the  performance  of  both.  The  only  exception 
to  this  rule  is,  where  both  considerations  are 
not  good,  but  one  of  them  insufficient  or  frivo- 
lous. (Cro.  Eliz.,  149,  848.)  But  that  dis- 
tinction can  have  no  application  to  the  present 
case,  as  the  sale  of  the  horse,  and  of  divers 
goods  and  chattels,  are  considerations  equally 
valid.  The  verdict,  therefore,  must  be  set 
aside  for  misdirection  of  the  judge,  with  costs 
to  abide  the  event. 

TOMPKINS,  J.,  concurred. 

LIVINGSTON,  J.  This  action  being  brought 
on  a  note  by  which  the  defendant  acknowl- 
edges his  having  received  value  for  the  prom- 
ise he  makes,  it  was  not,  in  my  opinion,  nec- 
essary to  prove  any  consideration,  nor  should 
the  defendant  have  been  permitted  to  show 
that  it  was  incorrectly  set  forth,  unless  he 
were  able  to  impeach  it  on  the  ground  of 
fraud,  turpitude,  or  illegality.  It  is  superflu- 
ous, as  well  as  dangerous,  to  require  proof  of 
the  consideration  of  an  undertaking  in  writ- 
ing, when  a  valuable  one  is  acknowledged  un- 
der the  signature  of  the  party  himself.  It  is  ask- 
ing what  rarely  can  be  complied  with.  How 
seldom  it  is  that  the  whole  consideration  ap- 
pears on  the  face  of  the  contract ;  or  that  even 
a  subscribing  witness  knows  anything  of  it ; 
or  if  he  did,  how  easily  might  it  escape  the 
memory,  or  such  proof  be  lost,  by  death  or 
other  accident?  So  long,  then,  as  it  is  permit- 
ted to  set  up  any  unlawful  consideration,  it  is 
all  that  can  reasonably  be  asked,  and  no  one 
can  complain  that  his  own  acknowledgment  is 
regarded  as  evidence,  at  least  prima  facie,  of 
one  that  is  fair  and  valuable.  The  motion  to 
nonsuit,  was,  therefore,  properly  overruled  by 
the  Chief  Justice;  for  here  was  not  only  a 
consideration  acknowledged  under  the  de- 
fendant's hand,  but  his  receipt  of  a  horse  ac- 
tually proved.  Under  these  circumstances, 
*it  would  be  doing  great  injustice  to  [*29O 
listen  to  the  present  application,  merely  be- 
cause an  additional  consideration  alleged  in 
the  declaration,  which  may  be  regarded  as 
surplusage,  and  the  want  of  which  constituted 
no  defense,  could  not  be  proved,  or  was  dis- 
proved. No  case  has  yet  gone  this  length,  and 
I  should  require  a  series  of  decisions  to  satisfy 
me  of  the  propriety  or  necessity  of  so  much 
strictness.  The  case  of  Bristow  v.  Wright 
(Doug.,  640)  is  very  different  from  the  pres- 
ent. There  the  demise  proved  varied  from 
the  one  stated  in  the  declaration.  That  is,  the 
contract  itself,  and  not  merely  its  considera- 
tion, was  erroneously  set  forth.  The  case  of 
Leneret  v.  Rivet  (Cro.  Jac.,  203),  cited  from 
Croke,  settles  nothing  more  than  if  two  good 
considerations  are  alleged  as  conditions  prece- 
dent to  the  defendant's  liability,  performance 
of  both  must  be  averred,  which  is  too  reason- 
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able  to  have  wanted  the  support  of  any  au- 
thority. In  King  v.  Robinson  (Cro.  Eliz",  79) 
it  was  proved  that  the  defendant  assumed  to 
do  what  was  alleged,  and  something  more. 
This,  too,  presents  the  case  of  a  variance  be- 
tween the  contract  laid  and  the  one  proved, 
and  not  only  between  the  motives  to  it  as  al- 
leged and  proved.  The  note  of  this  case  in 
Espinasse  (Esp.  N.  P.,  139,)  is  incorrect.  I 
know  not  of  a  single  decision  rendering  it 
necessary,  on  a  contract  of  this  nature,  to 
prove  a  consideration.  We  are  not  now  ex- 
amining whether  a  nude  pact,  evidenced  by 
writing,  has  ever  been  held  to  be  bad ;  but 
whether,  which  is  a  very  different  question,  a 
promise  in  writing,  acknowledging  the  receipt 
of  value,  shall  not,  prima  fade,  be  sufficient  to 
support  an  action  without  proof  of  its  actual 
consideration.  I  know  it  to  be  a  general  and 
wholesome  principle,  that  contracts  must  be 
made  on  some  consideration,  and  that  ex  nudo 
pacto  non  oritur  actio;  but  the  question  still 
recurs,  who  is  to  prove,  in  a  case  of  this  kind, 
the  nakedness  of  the  contract,  or  its  want  of 
consideration?  The  same  law  which  requires 
this  quid  pro  quo  in  a  contract,  does  not  de- 
mand an  absolute  equivalent,  but  is  satisfied, 
in  many  cases,  with  the  most  trifling  ground 
that  can  be  imagined.  Why  not  then  be  con- 
tent, in  point  of  evidence,  with  a  declaration 
291*]  under  the  hand  of  *the  party,  that  he 
has  received  a  valuable  one,  without  indulging 
the  useless  curiosity  of  prying  further  into  the 
transaction?  Why  so  very  careful  of  a  de- 
fendant's rights  as  not  to  suppose  him  capable 
of  judging  for  himself  what  was  an  adequate 
value  for  his  promise?  Would  it  not  be  more 
just,  and  better  promote  the  ends  of  justice, 
that  one  who  has  signed  an  instrument  of  this 
kind  should,  without  further  proof,  be  com- 
pelled to  perform  it,  unless  he  could  impeach 
the  validity  on  other  grounds?  It  may  be 
said  that  whoever  asks  the  interposition  of  a 
court,  must  show  a  right  to  recover,  founded 
on  a  valid  contract.  This  is  not  denied,  but 
does  not  settle  the  way  in  which  this  proof  is 
to  be  made — whether  the  defendant's  acknowl- 
edgement of  value  received  shall  be  regarded 
as  sufficient,  or  what  other  evidence  shall  be 
required.  Of  specialties,  the  considerations 
we  know  are  not  inquirable  into  in  actions 
founded  on  them.  And  yet  the  reasons  as- 
signed by  Powell  (on  Cont. ,  333)  for  excluding 
this  investigation,  applies  to  all  bargains  in 
writing.  In  a  specialty,  says  he,  "there  is  a 
sufficient  consideration  apparent,  namely,  the 
deliberate  will  of  the  party  who  made  the 
deed."  Does  the  mere  absence  of  a  seal  re- 
quire us  to  believe  that  this  deliberate  will 
does  not  exist  in  other  written  contracts?  The 
truth  is,  that  little  or  no  deliberation  inter- 
venes between  signing  and  delivering  a  deed. 
They  generally  take  place,  as  near  as  two  dis- 
tinct things  can,  in  the  same  instant.  This 
deliberation,  then,  being  formed  antecedently 
to  a  delivery  and  even  signature  of  a  deed, 
ought,  on  the  ground  of  reason  alone,  to  be 
evidence  of  a  consideration,  as  much  in  the  one 
case  as  in  the  other.  But  without  disturbing 
any  of  the  distinctions,  which  for  ages  have 
existed  between  these  contracts,  no  adjudged 
case  can  be  found  repugnant  to  my  conclu- 
sion. That  no  actions  were  maintainable  on 
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promissory  notes  at  common  law,  where,  how- 
ever, they  were  regarded  as  evidence  of  debt, 
on  counts  for  money  had  and  received  against 
the  maker,  is  admitted.  This  establishes  what 
is  not  controverted,  that  notes  like  these  must 
be  declared  on  as  special  contracts,  and  their 
consideration  set  forth ;  but  *we  are  [*292 
still  at  liberty  to  settle  what  shall  amount  to 
proof  of  them.  In  the  case  of  Carlos  v.  Fan- 
court  (5  D.  &  E.,  482),  I  will  only  say  that 
nothing  like  the  present  question  occurred. 
The  plaintiff  had  declared  on  a  note  of  hand, 
payable  on  a  certain  contingency,  as  on  a  note- 
within  the  statute  of  Anne,  and  that  it  was 
not  so  was  the  single  point  determined.  No- 
latitude  of  expression,  therefore,  in  which  the 
judges  may  have  indulged  on  points  not  be- 
fore them,  could  have  the  effect  of  settling  the 
law,  even  in  England.  Unfettered,  then,  by 
anv  decision,  as  to  what  shall  be  received  as 
evidence  of  the  consideration  of  notes  of  this 
description,  I  have  little  hesitation  in  saying 
that  it  ought  never  to  be  necessary  to  prove 
the  consideration  of  a  contract,  although 
stated  in  the  declaration,  where  a  party  has  ac- 
knowledged in  writing  that  it  was  made  for 
value,  in  any  other  way  than  by  a  production 
and  proof  of  the  instrument  itself ;  and  that 
the  defendant  ought  not  to  be  allowed  to  show 
that  it  was  made  on  any  other,  unless  it  be  of 
a  nature  to  destroy,  or  in  any  manner  affect  its 
validity.  This  is  no  more  than  is  done  in  ac- 
tions of  trover,  in  which,  although  a  loss  and 
finding  be  alleged  in  a  declaration,  proof  of 
neither  is  required  ;  where,  then,  the  extrava- 
gance of  alleging  any  legal  consideration  to  com- 
ply with  the  usual  form  of  declaring,  and  let- 
ting it  be  inferred  from  the  production  of  a  note 
which  admits  on  its  face  a  valuable  one?  Good 
sense  would  suggest  the  propriety  of  going- 
farther,  and  saying  that  such  a  note  might  be 
declared  on  as  specialty,  without  alleging  any 
consideration,  only  leaving  to  the  defendant 
the  same  right  of  investigating  its  legality  or 
failure.  Such  an  innovation,  however,  in  the 
form  of  declaring,  should  not  be  introduced 
without  much  deliberation  on  the  conse- 
quences it  might  produce.  The  plaintiff  is,  in. 
my  opinion,  entitled  to  the  postea.1 

Verdict  set  aside,  and  new  trial  granted. 

Criticised— 3  Johns.,  486,  494 ;  7  Johns.,  323. 
Distinguished— 4  Johns.,  437. 
Cited  in— 9  Cow..  780:  13  Mich..  210. 

1.— In  setting  forth  this  consideration,  it  must  ap- 
pear to  be  lejral  and  sufficient  on  the  face  of  the 
declaration,  or  the  defendant  may  demur ;  it  must 
be  set  forth  truly,  as  it  will  ap|>ear  in  proof,  or  the 
plaintiff  must  be  nonsuited,  provided  the  objection 
be  taken.  Vide  1  Hall's  Sui>cr.  Ct,  K..  201.  The 
whole  of  the  consideration  of  the  defendant's  con- 
tract must  also,  in  general,  be  stated;  and  if  any 
part  of  an  entire  consideration,  or  of  a  considera- 
tion consisting  of  several  thinjrs,  be  omitted,  the. 
plaintiff  will  fail  upon  the  trial,  on  the  ground  of 
variance.  6  Conn.  K.,  17(1 ;  4  Id.,  Ifltf :  /''..  2f>!l :  1  Day's 
U.,  10.  VMc,  also,  cases  cited.  1  Am.  Com.  Law,  556, 
in  text  and  notes:  It  is,  however,  sufficient,  in  >ren- 
eral,  to  state  so  much  of  any  contract,  consisting-  of 
several  distinct  parts  and  collateral  provisions,  as 
contains  the  entire-  consideration  for  the  act,  and 
the  entire  act,  which  is  to  be  done  in  virtue  of  such 
consideration ;  and  the  rest  of  the  contract,  which 
only  respects  the  liquidation  of  damaged.  after\a 
rltf  fit  to  them  has  accrued  by  a  breach  of  the  con- 
tract, is  matter  proper  to  lie  given  in  evidence  to 
the  justice  or  jury  in  reduction  of  damages,  but  not 
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•B. 

REEVES. 

1.  Catekill  Patent — Boundaries.     2.    Or  ant — 
Two  Constructions. 

The  first  plain  in  the  Catskill  patent  is  not  at  the 
junction  of  the  Catskill  and  Katerskill,  but  com- 
mences at  Catekill  Church. 

The  four  miles  from  the  five  plains  mentioned  in 
the  Catskill  patent,  are  four  miles  due  north,  south, 
Ac.,  from  the  northern,  southern,  &c.,  extremity  of 
the  plains,  ut  semb.* 

In  running  out  patents,  a  line  northward,  &c., 
means  a  line  due  north,  &c. 

Where  a  grant  is  susceptible  of  two  constructions, 
that  which  is  most  favorable  to  government  is  to  be 
adopted. 

Citations— 1  Ves.,  444. 

~|7  JECTMENT  for  lands  in  the  town  of  Cats- 
-C^  kill,  claimed  by  the  plaintiff  under  a 
patent  to  Helmer  Jansen,  dated  the  15th  of 
January,  1703,  1704,  which,  in  1733,  escheated 
to  the  crown,  and  were,  on  the  22d  of  August, 
1738,  regranted  to  John  Lindsey. 

The  cause  was  tried  in  September,  1802,  when 
the  defendant  set  up  a  title  under  the  Catskill 
patent,  granted  the  28th  of  July,  1688,  and,  to 
maintain  it,  contended  that  the  first  of  the  five 
plains  mentioned  in  that  patent  began  at  the 
junction  of  the  Catskill  and  Katerskill.  He 
also  insisted  on  an  adverse  possession,  to  sup- 
port which,  he  relied  on  the  recital  in  a  lease 
for  twenty  years,  granted  in  1784,  setting  forth 
a  former  demise  for  the  same  period  from  1771, 
and  surrendered  on  taking  the  new  term  in 
1784.  On  the  part  of  the  plaintiff,  it  was 
urged  at  Nisi  Prius  that  the  premises  could 
not  be  covered  by  the  Catskill  patent,  as  the 
lirst  of  the  five  plains  commenced  at  Cats- 
kill  Church,  to  which  if  the  four  other  plains 
were  added,  and  from  the  northern,  southern, 
eastern  and  western  extremities  of  the  whole, 
four  lines,  due  north,  south,  east  and  west, 
were  run,  the  terminations  to  be  closed  by 
straight  lines,  which  it  was  insisted  was  the 
true  construction  of  the  patent,  the  premises 
would  be  excluded,  and,  therefore,  could  not 
Tae,  from  the  defendant's  own  showing,  his 
right.  Of  the  adverse  possession,  the  plain- 
tiff denied  the  recital  to  be  any  evidence. 

The  judge  having  charged  for  the  plaintiff's 
construction  of  the  patent,  the  jury  found  a 
verdict  in  his  favor. 

The  application  now  was,  to  set  it  aside  on 
account  of  the  misdirection  of  the  judge, 

*According  to  the  true  construction  of  the  Cats- 
kill  patent,  its  boundaries  are  to  extend  four  miles 
•distant  in  every  direction  from  the  five  plains 
mentioned  in  the  patent,  so  as  to  make  its  exterior 
lines  correspond,  as  far  as  possible,  witli  the  sinuos- 
ities of  the  plains,  and  so  that  a  line  four  miles  long1, 
extended  from  any  part  of  the  exterior  sides  of  the 
plains,  will  touch  some  part  of  the  exterior  bound- 
ary of  the  patent.  Van  Gordon  v.  Jackson,  ex  dem. 
Bogardus  et  al.,  in  error.  5  Johns.  Rep.,  440. 


and  because  the  verdict  itself  was  against  evi- 
dence. 

The  case  was  most  ably  argued  by  Messrs. 
W.  W.  Van  Ness  and  Van  Vechten,  for  the  de- 
fendant, and  Mr.  Henry  for  the  plaintiff  ;  but 
as  it  would  be  impossible  to  do  justice  to  their 
*positions,  without  diagrams  of  the  [*294 
location  they  supported,  and  as  the  principles 
most  relied  on  would  be  applicable  to  no  other 
grant  not  worded  exactly  like  the  one  in  ques- 
tion, the  decision  of  the  court  has  been  thought 
to  contain  all  that  need  be  reported. 

THOMPSON,  J.  The  lessor  of  the  plaintiff 
claims  title  to  the  premises  in  question,  under 
a  patent  to  Helmer  Jansen,  bearing  date  the 
15th  day  of  January,  1703.  It  is  admitted  that 
the  premises  in  question  are  covered  by  this 
grant,  and  the  plaintiff  has  deduced  a  clear 
and  undisputed  title  to  himself  under  that 
grant.  His  right  to  recover  is,  therefore,  unde- 
niable, unless  taken  away  by  some  older  patent, 
or  the  defendant  is  protected  by  length  of  pos- 
session. The  defense  set  up  embraces  both 
these  grounds.  I  shall  examine  them  in  their 
order.  In  the  first  place,  it  is  contended  that 
the  premises  are  covered  by  the  grant,  usually 
known  by  the  name  of  the  Catskill  patent, 
bearing  date  the  28th  of  July,  1688.  This  be- 
ing the  oldest  patent,  it  must  first  be  satisfied, 
wherever  the  two  come  in  collision  with  each 
other.  It  becomes  necessary,  therefore,  to 
locate  the  Catskill  patent.  The  description  of 
the  land  as  contained  in  the  grant,  is  as  fol- 
lows :  "A  certain  tract  of  land,  with  the  ap- 
purtenances, lying,  situate,  and  being  at  a 
certain  place  called  Catskill,  in  the  County  of 
Albany,  on  the  west  side  of  Hudson's  River, 
and  on  the  south  and  north  sides  of  the  creek 
or  kill,  consisting  of  five  great  plains,  the  first 
called  Waihackeek,  the  second,  Wichquanach- 
tekak,  the  third,  Pachqugack,  the  fourth  Apis- 
kowachkok,  and  the  fifth,  Potick,  together  with 
the  woodland  adjoining  to  the  said  plains, 
extending  four  English  miles  round  the  said 
plains,  that  is  to  say,  four  English  miles  from 
the  said  plains  eastward,  four  English  miles 
northward  from  the  said  plains,  four  English 
miles  westward  from  the  said  plains,  and  four 
English  miles  southward  from  the  said  plains." 
In  the  location  of  this  patent  two  objects  of 
inquiry  present  themselves :  1.  Where  the  five 
great  plains  intended  by  the  grant  are  ;  and,  2. 
The  manner  of  locating  the  woodland  adjoin- 
ing them.  *It  is  contended,  on  the  part  [*J295 
of  the  defendant,  that  the  first  plain  is  at  the 
junction  of  the  Catskill  and  Katerskill.  If  so, 
then  upon  any  of  the  locations  contended 
for  on  either  side,  the  premises  would  be  in- 
cluded in  the  Catskill  patent.  On  this  point 
the  testimony  is  somewhat  contradictory. 
Several  very  ancient  witnesses  were  examined 
on  both  sides  ;  those  on  the  part  of  the  defend- 
ant, tending  very  strongly  to  establish  the  first 
plain  at  the  junction,  and  those  on  the  part  of 


necessary  to  be  shown  to  the  court,  in  the  first  in- 
stance, on  the  face  of  the  record.  In  an  action 
founded  on  fraud,  it  is  unnecessary  that  the  consid- 
eration should  be  set  forth  particularly.  It  is 
enough  to  say  a  valuable  consideration  was  paid, 
and  that  the  pliaintff  satisfied  the  defendant,  with- 
out anything  more.  9  Cowen,  22.  Where  a  part 
of  a  consideration,  or  one  of  several  considerations, 
is  frivolous  and  void,  it  is  sufficient  to  notice  only 
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the  valid  consideration,  though  if  stated  it  will  not 
vitiate  the  declaration ;  but  no  mode  of  pleading 
can  enable  a  plaintiff  to  recover,  where  apart  of  an 
executory  consideration  is  illegal.  Vide  1  Chit.  PI., 
262,  263 :  10  Wend.,  314.  And  if,  in  addition  to  the 
true  consideration  of  a  promise,  another  is  alleged, 
not  supported  by  the  proof,  it  is  a  fatal  varlnace, 
and  tne  plaintiff  should  be  nonsuited.  Vide  B 
Wend.,  374. 
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the  plaintiff  as  strongly  contradicting  it,  by 
locating  the  first  plain  in  another  place.  Thus, 
from  these  witnesses,  some  doubt  and  diffi- 
culty might  arise  respecting  this  part  of  the 
•case.  But  there  are  certain  facts,  either  ad- 
mitted on  both  sides,  or  established  by  uncon- 
tradictory  testimony,  that  appear  to  me  to 
.afford  an  irresistible  conclusion  that  neither 
of  the  plains  intended  by  the  grant  could  be 
at  the  junction  of  the  Catskill  and  Katerskill. 
In  the  first  place  they  are  called  in  the  patent 
great  plains,  and  none  of  the  witnesses  pretend 
to  prescribe  the  plain  at  the  junction,  as  con- 
taining more  than  about  two  acres  of  land. 
Again,  the  junction  of  the  two  creeks  is  up- 
wards of  two  miles  distance  from  the  other 
four  plains,  acknowledged  on  all  sides,  which 
renders  the  defendant's  claim  highly  improb- 
able. But,  what  I  think  puts  an  end  to  the 
question  is,  that  in  the  first  patent,  in  the 
year  1680,  these  plains  are  described  as  lying 
above  the  land  of  Eldert  Degoy,  which  are 
admitted  to  be  the  lands  now  owned  by  Samuel 
Van  Vechten,  a  part  of  which  lie  along  up  the 
Catskill  and  Katerskill.  These  circumstances 
I  consider  as  affording  unanswerable  evidence 
that  the  first  plain  is  not  at  the  junction  of  the 
two  creeks.  The  witnesses  on  both  sides,  who 
were  examined  as  to  this  plain,  might  have 
been  very  honest  in  their  testimony.  From 
the  very  nature  of  the  subject,  the  fact  was  to 
be  established,  in  some  measure,  by  reputa- 
tion ;  and  from  several  of  the  witnesses  it  ap- 
pears that  the  location  of  the  first  plain  has  a 
long  time  been  a  subject  of  dispute,  and  it  is 
not  to  be  wondered  at  that  different  reputations 
should  be  in  circulation  on  the  question.  The 
location  of  these  plains  was  matter  of  fact 
296*]  *for  the  jury,  to  be  ascertained  from 
all  the  light  given  them  upon  the  trial ;  and 
they  have,  by  their  verdict,  determined  that 
neither  of  the  great  plains  mentioned  in  the 
patent  is  at  the  junction  of  the  Catskill  and 
Katerskill  ;  with  which  determination  I  am 
fully  satisfied.  This  point  being  settled,  the 
five  great  plains  must  be  taken  as  lying  to- 
gether upon  the  Catskill,  in  the  manner  con- 
tended for  by  the  plaintiff,  forming  a  very 
irregular  figure.  The  next  question,  then,  for 
examination  is,  the  location  of  the  woodland 
round  these  plains.  On  the  part  of  the  de- 
fendant it  is  contended,  that  the  patent  ought 
to  be  located  in  such  a  manner,  that  from  any 
part  of  its  outbounds  a  line  of  four  miles 
would  touch  some  part  or  other  of  the  flats  ; 
or,  in  other  words,  that  the  plains  should  be 
considered  as  rolled  out  or  extended  four 
miles  in  every  direction.  This  location  is  cer- 
tainly impracticable,  on  account  of  the  irregu- 
larity of  the  figure  formed  by  the  five  great 
plains.  The  sinuosity  of  the  exterior  lines 
being  such,  that  by  such  extension  many  of 
the  lines  would  interfere  one  with  the  other. 
Where  the  given  object  is  a  regular  figure  or 
base,  no  difficulty  or  absurdity  will  arise  in 
locating  a  rolling  patent.  It  is  otherwise,  how- 
ever, when  the  base  is  irregular,  like  the  one 
before  us.  If  the  terms  of  the  grant  were  such 
that  it  was  susceptible  of  no  other  location,  we 
might  be  bound,  from  necessity,  to  adopt  the 
one  above  mentioned.  But  I  think  that  is  not 
the  case  in  the  present  instance.  There  ap- 
pears to  me  to  be  a  location  more  rational,  more 
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conformable  to  the  terms  of  the  grant,  and 
free  from  any  difficulty  or  absurdity  in  prac- 
tice, and  by  which  the  patent  will  cover  but 
about  one  half  of  the  land  it  would,  according 
to  the  construction  contended  for  on  the  part 
of  the  defendant ;  and  it  is  an  established  rule, 
that  when  a  grant  is  susceptible  of  two  con- 
structions, that  should  be  adopted  which  is 
most  favorable  to  government.  The  enormity 
of  this  grant,  according  to  the  defendant's  lo- 
cation, is  much  against  adopting  his  construc- 
tion ;  it  will  contain  57,000  acres  of  land,  swal- 
lowing up  five  whole  patents,  and  interfering 
very  essentially  with  several  others.  This  in- 
convenience is,  indeed,  in  *some  meas-  [*2&7 
ure,  experienced  upon  all  the  locations  con- 
tended for  ;  but  less  in  proportion  as  a  lesser 
quantity  of  land  is  included.  Much  stress  has 
been  laid  by  the  defendant's  counsel  in  sup- 
port of  their  location,  upon  a  survey  of  the 
outlines  of  this  patent  made  by  John  Beaty, 
deputy  Surveyor-General,  in  the  year  1719, 
and  who  appears  to  have  adopted  the  construc- 
tion now  contended  for,  as  far  as  the  same 
was  practicable.  This,  it  is  said,  being  done 
by  a  public  officer,  must  be  considered  an  act 
of  government,  and  entitled  to  great  weight. 
For  what  purpose  this  survey  was  made  does 
not  appear,  nor  is  it  easily  perceived.  No  in- 
struction accompanied  the  warrant  of  council ; 
no  construction  appears  to  have  been  given  by 
government  to  this  grant ;  and  no  possible  ob- 
ject could  have  been  answered  by  it,  as  an  act 
of  government,  except  to  serve  as  a  guide  to 
prevent  any  interference  in  subsequent  grants. 
That  this  could  not  have  been  the  object,  how- 
ever, is  pretty  evident,  from  the  acts  of  govern- 
ment soon  after ;  for  in  the  year  1733,  we 
find,  by  the  proceedings  under  the  writ  of 
escheat,  that  Helmer  Jansen  died  intestate, 
leaving  no  heir,  by  reason  whereof  the  title  to 
the  lands  contained  in  the  grant  to  him,  and 
of  which  he  died  seized,  became  revested  in 
the  crown  ;  and,  in  the  year  1738,  were  again 
granted  to  John  Linsey,  all  which  lands,  ac- 
cording to  the  defendant's  construction,  and 
Beaty's  survey,  are  covered  by  the  Catskill 
patent.  If  Beaty's  survey  was  intended  as  a 
guide  to  government  in  issuing  subsequent 
grants,  it  is  not  probable  that  so  recently  there- 
after a  patent  would  have  been  issued  for 
lands,  comprised  within  the  Catskill  patent, 
according  to  Beaty's  survey  ;  I  cannot,  there- 
fore, view  this  survey  in  any  other  point  of 
light  than  as  an  ex-parte  act,  or,  at  most,  as 
the  opinion  of  Beaty.  Probably,  however,  he 
run  acccording  to  the  patentees,  because  we 
find  him  assuming  one  of  the  great  plains  to 
be  at  the  junction'of  the  Catskill  and  Katers- 
kill, than  which  nothing  appears  to  me  more 
unwarrantable  or  less  founded.  This  survey, 
therefore,  I  think  not  entitled  to  much  weight 
or  influence  upon  the  present  question. 

*If  the  defendant's  construction  of  [*21)S 
the  Catskill  patent  be  rejected,  the  plaintiff's 
right  of  recovery  is  disentangled  from  every 
embarrassment  with  respect  to  paper  title  ;  be- 
cause, upon  no  other  possible  construction  can 
that  grant  be  extended  to  the  premises  in  ques- 
tion. It  may,  however,  be  proper  to  examine 
whether  that  patent  be  susceptible  of  any  oth- 
er, and  what  location  ;  several  have  been  sug- 
gested by  the  plaintiff's  counsel,  one  of  which 
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contemplates  finding  a  common  center  of  the 
five  great  plains,  from  thence  circumscribing 
a  circle  round  these  plains,  with  a  radius  of 
four  miles  in  length.  I  cannot  adopt  this  loca- 
tion, although  the  one  principally  relied  upon 
on  the  part  of  the  plaintiff.  There  are  no 
words  in  the  grant  necessarily  implying  that 
the  interior  line  must  be  a  circle.  The  only 
term  made  use  of  in  the  description  of  the 
premises,  that  looks  like  requiring  a  circular 
figure,  is  the  word  "round,"  "together  with 
the  woodland  adjoining  the  said  plains,  ex- 
tending four  English  miles  round  the  said 
plains."  This  term  "  round "  may,  however, 
grammatically,  as  well  as  in  common  parlance, 
be  satisfied  by  giving  land  on  every  side  of  the 
plains,  let  the  exterior  lines  be  either  circular 
or  straight.  It  is  difficult,  if  not  impractica- 
ble, to  find  a  common  center  to  a  figure  so 
irregular  as  the  one  formed  by  these  plains. 
It  is  impracticable  with  a  chain  and  compass 
to  run  out  a  circle.  It  is  true,  you  may  from 
a  given  center,  run  such  a  number  of  radii  as 
that  a  straight  line  from  one  to  the  other  would 
very  nearly  approach  to  a  circle,  but  the  diffi- 
culty and  inconvenience  attending  it,  appears 
to  me  a  sufficient  objection  to  this  mode  of 
location,  unless  compelled  to  adopt  it  by  the 
most  direct  and  unequivocal  terms  of  the  grant. 
So  far  from  that  being  the  case  in  the  present 
grant,  I  think  it  contains  words  which  will 
exclude  any  location  contemplating  a  common 
center.  This  patent  gives  the  five  great  plains, 
and  then  the  woods  round  the  same,  extending 
four  English  miles  from  the  said  plains,  which, 
as  I  understand  the  expression,  four  miles 
from  means  four  miles  exclusive  of  the  plains, 
that  is,  beginning  at  the  exterior  part  of  the 
plains,  and  from  thence  running  four  miles. 
If  a  common  center  be  taken,  and  the  four  miles 
299*]  calculated  from  that,  there  would  *be 
a  diminution  of  that  line  equal  to  the  whole 
extent  of  the  plains,  which  would  be  contrary 
to  the  terms  of  the  grant.  When  any  monu- 
ment whatever  is  given  as  an  object  to  run 
from,  the  exterior  part,  and  not  the  center,  is 
the  place  of  beginning.  This  objection  will 
also  apply  to  that  location  which  contemplates 
a  square  formed  from  a  common  center.  The 
only  remaining  location  which  has  been  sug- 
gested, is  the  one  adopted  upon  the  trial,  and 
which,  from  the  best  examination  I  have  been 
able  to  give  the  subject,  is,  in  my  judgment, 
the  one  best  warranted  by  the  terms  of  the 
grant.  This  location  is  made  by  running  lines 
of  four  miles  in  length,  due  north,  south, 
east,  and  west,  from  the  extreme  northern, 
southern,  eastern,  and  western  part  of  the 
plains,  and  closing  those  lines  from  the  ex- 
tremities by  straight  lines.  This  mode  ap- 
pears to  me  to  be  supported  by  legal  princi- 
ples, and  will  give  effect  to  every  part  of  the 
description  of  the  premises  contained  in  the 
patent.  The  great  and  leading  requisites  in 
the  location  of  every  tract  of  land,  are  to  have 
fixed  places  to  start  from,  courses  and  distances 
given,  and,  closing  the  exterior  lines,  a  recur- 
rence to  the  description  in  the  grant  is  again 
requisite,  to  see  whether  it  furnishes  these 
data.  The  five  great  plains  are  given,  "to- 
gether with  the  woodland  adjoining  the  said 
plains,  extending  four  English  miles  round 
the  said  plains,  that  is  to  say,  four  English 
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miles  from  the  said  plains  eastward,  four  Eng- 
lish miles  northward  from  the  said  plains,  four 
English  miles  westward  from  the  said  plains, 
and  four  English  miles  southward  from 
the  said  plains. "  The  given  object  to  start 
from  here  is  the  plains  ;  the  distance  to  run  is 
four  miles  ;  the  courses  are  northward,  south- 
ward, eastward,  and  westward  ;  and  it  is  a  set- 
tled rule  of  construction,  that  when  courses 
are  thus  given,  you  must  run  due  north,  south, 
east,  and  west.  The  place  of  beginning  must 
be  at  the  exterior  part  of  the  plains,  because 
the  distance  is  four  miles  from  the  plains, 
which,  as  I  have  before  observed,  must  mean 
exclusive  of  them.  By  this  process,  then,  the 
four  corners  of  the  tract  are  ascertained.  These 
corners  must  be  closed  by  lines  of  some  descrip- 
tion in  *order  to  satisfy  the  terms  in  [*3OO 
the  grant,  because  the  woodland  is  to  lie  round, 
that  is  to  say,  on  every  side  of  the  plains  ;  and 
when  two  objects  are  given,  and  a  line  to  be 
run  from  one  to  the  other,  no  rule  can  be  more 
proper  than  to  run  a  straight  line.  By  this 
mode  of  location,  it  is  admitted  that  the  prem- 
ises in  question  will  not  fall  within  the  Cats- 
kill  patent.  The  only  remaining  question  for 
consideration  is  respecting  the  adverse  posses- 
sion set  up  against  the  plaintiff's  right  of  re- 
covery in  this  action.  The  possession  of  Abra- 
ham Van  Gordon,  who  took  a  lease  under 
the  Catskill  claim,  in  the  year  1784,  must  be 
deemed  adverse  to  the  plaintiff's  title.  This, 
however,  is  not  a  sufficient  length  of  time  to 
protect  the  defendant.  It  is  contended,  also, 
that  Johannis  Van  Gordon,  the  father  of  Abra- 
ham, was  previously  in  possession  under  the 
same  title,  and  the  recitals  in  the  lease  to  Abra- 
ham, of  Johannis  having  taken  a  lease  in 
the  year  1771,  have  been  in  some  measure  re- 
lied on  to  establish  the  fact.  This  lease  has 
justly  been  made  the  subject  of  some  severe 
criticism  by  the  plaintiff's  counsel ;  it  is 
enough,  however,  to  observe  that  the  recitals 
are  no  evidence  in  the  parties'  own  favor,  and 
therefore  afford  no  proof  of  the  existence  of 
a  lease  to  Johannis  Van  Gordon.  The  parol 
testimony  respecting  the  possession  of  Johan- 
nis is  vague,  uncertain,  and  contradictory. 
The  characters  of  some  of  the  witnesses  have 
been  impeached,  and  the  matter  involved  in 
some  doubt  and  obscurity.  The  question  of 
adverse  possession  was  a  subject  proper  for 
the  determination  of  the  jury.  The  whole 
matter  was  fairly  submitted  to  them,  and  the 
verdict  is,  I  think,  with  the  justice  of  the 
case. 

My  opinion,  therefore,  is.  that  judgment  ought 
to  be  given  for  (lie  plaintiff. 

LIVINGSTON,  J.  It  is  not  easy  to  pronounce 
this  a  verdict  against  evidence,  as  it  regards 
either  the  defendant's  possession,  or  the  loca- 
tion of  the  first  flat  or  plain  mentioned  in  the 
Catskill  patent,  both  of  which  the  jury 
have  found  against  him.  There  was  much 
and  contradictory  testimony  on  both  points. 
In  such  cases  we  cannot  disturb  a  verdict, 
without  encroaching  on  an  esential  preroga- 
tive *of  a  jury,  which  is  to  ascertain  [*3O1 
the  degrees  of  credit  due  to  different  witness- 
es. With  respect  to  the  first  flat,  I  should,  if 
on  the  jury,  have  decided  as  they  did.  The 
survey  of  Beaty  proves  little  more  than  that 
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at  an  early  period  the  flat  at  the  junction  of 
the  Catskill  and  Katerskill  was  shown  to  him 
as  such.  This  survey  being  made  for  those 
whose  interest  would  be  promoted  by  this 
location,  it  would  not  be  difficult,  at  a  time 
when  land  was  not  of  much  value,  for  the  pat- 
entees first  to  talk  of  this  as  the  first  flat,  and 
then  procure  others  who  would  be  willing  to 
show  it  as  such.  Government  paid  no  atten- 
tion to  what  was  going  on,  and  those  who 
might  have  been  interested  in  fixing  the  flat 
elsewhere,  may  not  have  known  when  the  sur- 
vey would  be  made.  As  to  the  surveyor  him- 
self, it  is  not  very  probable  he  took  uncommon 
pains  in  deciding  where  it  lay.  He  was  act- 
ing under  the  immediate  direction  of  the  pat- 
entees, and  must  have  known  that  if  the  lines 
run  were  not  conformable  with  their  bounda- 
ries, it  would  be  their  own  folly,  and  that  nei- 
ther the  public  nor  strangers  would  be  preju- 
diced by  it. 

The  plaintiff's  witnesses,  who,  in  general, 
are  very  aged  men,  declare  that  they  never  re- 
member any  flat  at  the  junction  of  these  kills. 
From  this  and  other  circumstances,  particu- 
larly the  distant  position  of  this  spot  from  the 
other  flats,  and  that  they  are  described  in  the 
iirst  patent  as  lying  above  Eldert  Degoy,  I 
cannot  help  thinking  the  plaintiff's  location 
the  most  correct.  I  am  as  little  inclined  to 
send  the  cause  back  to  have  the  question  of 
possession  re-examined.  Whatever  doubts 
may  exist  on  this  point,  they  are  not  so  great 
as  to  require  a  further  investigation,  or  to  war- 
rant a  conclusion  that  the  jury  did  wrong. 

The  only  important  point,  therefore,  ac- 
cording to  my  view  of  this  cause,  arises  out 
of  the  judge's  charge.  If  his  opinion  on  the 
defendant's  construction  were  incorrect,  con- 
sidering that  the  question  on  which  it  was 
given  involved  the  great  merits  of  the  contro- 
versy, a  new  trial  must  be  the  consequence ; 
but  before  this  be  done,  we  must  be  satisfied 
that  there  is  no  other  way  of  locating  or  sur- 
3O2*]  veying  *the  Catskill  patent  than  the 
one  suggested  by  the  defendant,  who  insists 
"  that  from  every  part  of  its  external  bounds, 
a  line  of  four  miles  should  touch  some  part  or 
other  of  the  exterior  of  one  or  other  of  the 
flats,  and  should  never  be  farther  from  or 
nearer  to  the  plains."  In  this  way  of  laying 
out  the  patent  it  will  contain  57, 000  acres.  The 
objections  to  it  are  strong. 

If  the  first  and  second  patents,  between 
•which  is  an  interval  of  only  eight  years,  are 
compared,  we  are  astonished  at  the  difference 
of  their  contents  on  the  defendant's  principles. 
The  first  comprises  a  small  tract  whose  cir- 
cumference was,  by  estimation,  only  four 
English  miles,  which  would  contain  only  640 
acres.  There  are  no  words  in  the  second 
from  which  can  be  inferred  an  intention  of  the 
patentees  to  ask,  or  of  the  government  to  grant, 
a  single  acre  more  than  passed  by  the  former. 
The  first  grant  was  to  Elizabeth*  Salisbury,  in 
trust  for  the  children  of  Silvester  Salisbury, 
and  to  Martin  Garretson.  The  estate,  as  it  re- 
spects the  children  of  Salisbury,  not  being 
thought  sufficiently  definite,  a  new  patent  is 
obtained  for  the  purpose  of  more  certainly 
limiting  the  estate  than  was  expressed  in  the 
first.  If  so,  and  no  extension  of  limits  were  in 
view,  it  is  a  reason  for  examining  the  defend- 
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ant's  pretensions  with  more  than  usual  severity. 
A  grant  had  been  obtained  from  the  Indians 
in  1678.  In  less  than  two  years  after  a  patent 
issues.  At  that  time  the  patentees  must  well 
have  known  what  they  had  purchased  from 
the  Indians,  or  intended  to  ask  of  the  govern- 
ment, and  with  this  knowledge,  we  find  them 
content  with  a  tract  containing  only  four  miles 
in  circumference.  Surely,  after  "this  under- 
standing and  exposition  of  their  rights,  they 
should  not  be  indulged,  without  very  conclu- 
sive reasons,  in  an  interpretation  so  very  vari- 
ant from  the  first ;  especially,  when,  instead 
of  alleging  that  the  first  grant  contained  less 
land  than  they  were  entitled  to,  a  different 
motive  is  stated  for  asking  a  confirmation. 
Unless,  therefore,  it  be  utterly  impracticable  to 
locate  this  patent  in  any  other  way  than  the 
*one  which  has  been  already  mention-  [*3O3 
ed,  I  should  be  opposed  to  it,  on  the  ground 
of  its  extravagance,  and  its  being  manifestly 
either  against  the  sense  of  the  parties  them- 
selves, or  a  surprise  and  deception  on  govern- 
ment. 

But  independent  of  any  rule  which  may  be 
applicable  to  the  present  case,  as  drawn  from 
the  conduct  and  contemporaneous  sense  of  the 
patentees,  it  is  a  general  rule  of  law  that  in 
the  exposition  of  governmental  grants,  that 
construction,  when  the  terms  are  inexplicit, 
shall  be  adopted  which  is  least  favorable  to  the 
grantee.  No  one  will  pretend  to  say  that  the 
location  of  this  patent  is  free  from  difficulty, 
nor  that  the  defendant's  interpretation  of  its 
boundaries  is  not  the  most  extensive  and  ad- 
vantageous for  him  that  can  be  devised. 

It  is  admitted,  that  to  run  the  outline  on 
this  principle,  if  not  impracticable,  would  be 
a  work  of  uncommon  labor.  This  is  some- 
thing against  the  principle  itself.  Govern- 
ment would  hardly  think  it  necessary  to  im- 
pose on  the  patentees  a  labor  so  unusual,  for 
no  patent,  perhaps,  ever  issued  under  which  a 
similar,  or  circular  location  was  necessary.  It 
is  true,  some  surveyors  admitted  the  practica- 
bility of  running  out  the  patent  in  this  way, 
but  its  being  merely  so,  with  infinite  labor,  is 
no  great  argument  tn  favor  of  that  mode  alone 
being  correct.  If  surveyors  had  not  sworn  to 
its  practicability,  I  should  entertain  very  strong 
doubts  whether  it  were  possible,  with  any 
pains  whatever,  to  survey  this  tract  so  as 
exactly  to  correspond  with  the  defendant's 
location. 

Beaty's  survey,  unless  possessions  under  it 
had  been  acquiesced  in,  is  not  worth  much. 
Such  acts  generally  are  ex-p<irte,  and  cannot 
bind  the  government  or  third  persons.  It  is 
evidence  of  one  thing  only,  that  the  patentees 
were  determined  to  lose  nothing  which  the 
patent,  by  any  possible  construction,  could 
embrace.  So  far  from  government  assenting 
to  this  extravagant  location,  patents  without 
number  have  been  granted  for  lands,  and 
which  are  possessed  accordingly,  within  what 
are  now  pretended  to  be  *the  bounds  [*3O4 
of  Catskill.  It  is  no  answer  to  this  objection, 
that  even  on  the  plaintiff's  construction  this  is 
the  case.  This  only  proves  that  the  plaintiff 
may  be  willing  to  allow  that  the  patent  con- 
tains more  land  than  it  really  does,  so  that  it 
does  not  interfere  with  him,  but  not  that  either 
construction  is  right.  Still  less  is  the  diffi- 
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culty  satisfied  by  asserting  that  patents  fre- 
quently interfere  with  each  other.  This  must 
sometimes  happen,  but  can  an  instance  be 
mentioned  in  which  entire  tracts  have  been 
granted  within  the  limits  of  a  former  patent  ? 
If  this,  with  the  acquiescence  of  the  Salis- 
burys  to  the  possession  under  these  patents, 
with  Garretson's  being  a  patentee  in  one  of 
them,  and  the  Indian  deed  to  Outen  Bougert, 
executed  before  Garretson,  in  1684,  be  not  re- 
garded as  a  contemporaneous  understanding  of 
government  and  of  the  parties,  I  hardly  know 
what  is  to  satisfy  us  of  such  an  exposition. 
Upon  the  whole,  the  defendant's  construction 
appears  to  me  so  very  extravagant,  so  con- 
trary to  the  sense  of  the  original  parties,  so 
much  at  variance  with  other  acts  of  govern- 
ment, and  so  extremely  difficult  to  carry  into 
effect,  that  I  think  the  judge  was  right  in  not 
adopting  it.  It  cannot,  therefore,  be  very 
necessary  to  examine  either  of  the  other  con- 
structions, or  whether  the  right  of  one  was 
adopted  at  the  trial,  for  even  if  the  judge 
were  mistaken  in  his  opinion  as  to  the  true 
mode  of  location,  if  the  premises  are  not  with- 
in the  patent,  according  to  the  bounds  as  set 
up  by  the  defendant,  it  can  be  of  no  service  to 
him  to  grant  a  new  trial.  Here,  therefore,  I 
shall  only  say,  that  the  opinion  expressed  to 
the  jury  was  full  as  liberal  as  the  defendant 
had  a  right  to  expect,  and  probably  leaves 
within  the  patent  a  much  more  extensive  tract 
than  it  was  intended  to  grant,  or  than  the  ex- 
pression s  used  necessarily  comprehended.  But 
of  this  error,  if  it  be  one,  the  defendant  has  no 
right  to  complain.  His  motion,  therefore,  for 
a  new  trial,  must  be  denied. 

KENT\  Ch.  J.  Two  questions  are  raised 
upon  this  case  :  1st.  As  to  the  construction 
3O5*]  of  the  Catskill  patent ;  and,  2d.  *As 
to  the  length  and  effect  of  the  adverse  posses- 
sion of  the  defendant. 

1.  There  dannot  be  much  doubt,  I  appre- 
hend, but  that  the  first  of  these  five  great 
plains  was  at  the  church,  as  contended  for  by 
the  plaintiff,  and  not  at  the  junction  of  the 
Catskill  and  Katerskill,  as  asserted  on  the  part 
of  the  defendant.  In  addition  to  the  weight 
of  traditional  information,  the  words. in  the 
elder  Catskill  patent  locate  the  plains  on  the 


Catskill 
Degoy. 


Creek,    above    the    land    of  Eldert 
The  patents  also  speak  of  five  great 


plains,  and  there  is  no  evidence  that  there  ever 
was  anything  like  a  great  plain  at  the  junction 
of  the  two  creeks.  This  is  a  decisive  fact  on 
the  subject,  and  assuming  it,  then,  as  correct, 
that  the  plains  are  to  be  located  at  the  Catskill 
Church,  and  upwards,  the  question  is,  how 
the  woodland  adjoining  the  plains  is  to  be  laid 
out.  The  plains  appear  to  have  been  con- 
sidered as  the  substantive  part  of  the  grant, 
and  the  woodland  as  an  appendage  merely, 
still  the  plains  is  granted,  and  the  only  diffi- 
culty is  as  to  the  ^mode  of  location.  Several 
modes  of  location  have  been  presented,  and 
perhaps  none  of  them  altogether  free  from 
objection.  The  woodland  is  to  adjoin  the 
plains  and  to  be  round  them,  and  to  extend 
four  miles  in  each  direction  from  the  plains. 
In  the  elder  patent  the  woodlands  are  not  so 
particularly  described  as  in  the  younger,  and 
yet  the  latter  professedly  intended  merely  to 
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confirm  the  grant  of  the  land  contained  in  the 
former  patent,  and  which  description  was 
taken  from  the  original  Indian  deed  of  1678. 
The  first  patent  and  Indian  deed  speak  of 
woodland  for  outdrift  for  cattle,  containing  by 
estimation,  in  circumference,  four  miles.  A 
circumference  with  a  radius  of  four  miles 
from  a  common  center  of  the  plains  will  best 
comport  with  the  words  of  the  patents,  in  cir- 
cumference, or  round  the  plains.  Nor  is  this 
boundary  altogether  unknown,  for  the  north- 
ern line  of  the  State  of  Delaware,  "siparra 
magnis,"  is  ascertained  in  the  same  manner  by 
a  circle,  whose  center  is  the  middle  of  the 
town  of  Newcastle.  In  the  case  of  Penn  v. 
Lord  Baltimore  (1  Ves. ,  444),  one  question  wa& 
about  drawing  part  of  a  *circle  about  [*3OG 
the  town  of  Newcastle,  and  Lord  Hardwicke 
held,  that  the  center  must  be  a  mathematical 
point  from  the  middle  of  the  town,  as  nearly 
as  the  same  could  be  computed,  and  that  such 
a  mode  was  the  fairest  way,  for  otherwise,  the 
exterior  line  would  be  too  far  in  some  parts  of 
it.  But  this  plan  will  not  strictly  answer  all 
the  words  of  the  description,  for  the  line  is  in 
each  direction  to  be  four  miles  from  the  plains, 
and  the  circumference  of  the  circle  might  be 
only  half  that  distance  in  some  parts  of  it. 
There  are  some  reasons  why  I  should  prefer 
the  first  mode  contended  for  by  the  plaintiff 
at  the  trial,  and  that  is,  because  it  interferes 
the  least  with  the  surrounding  patents,  as  it 
takes  in  the  least  quantity  of  acres,  and  be- 
cause, in  cases  of  such  vague  description,  the 
patentee  should  take  the  construction  the  least 
favorable  to  an  extension  of  his  grant.  But 
the  objection  to  this  mode  is  the  same  as  that 
of  the  circle  ;  the  exterior  line  will  not  extend 
four  miles  in  each  direction  from  the  plains, 
and  it  does  not,  like  the  circle,  comport  with 
any  of  the  words  in  the  description.  The 
principle  of  location  adopted  by  the  judge  at 
the  trial,  seems  to  correspond  more  nearly  with 
the  words  of  the  grant.  It  goes  four  miles 
from  the  plains  in  each  direction,  and  it  may 
be  said  and  understood  well  enough  in  common 
language,  which  the  patent  intended  to  use, 
to  be  round  the  plains.  The  difficulties  that 
might  apply  to  this  location,  if  the  plains  were 
of  different  positions  and  shapes,  is  immaterial, 
for  we  are  to  adopt  a  construction  that  will 
best  comport  with  the  subject  matter  before  u& 
as  it  actually  exists.  The  idea  of  rolling  out 
the  patent  to  the  extent  of  four  miles  from 
every  part  of  the  plains,  is  literally  impracti- 
cable, and  when  so  modified  as  to  be  practica- 
ble, it  would  give  too  difficult  and  inconven- 
ient a  shape  for  location,  and  in  a  case  of  a  de- 
scription vague  and  doubtful,  it  would  be 
stretching  the  grant  over  all  the  surrounding 
patents  to  an  unreasonable  degree  ;  a  con- 
struction more  convenient  and  practicable, 
better  answering  the  words  of  the  grant,  more 
favorable  to  the  rights  of  the  crown,  and  to 
the  security  of  adjoining  patents,  ought  to  be 
preferred.  *And  it  is  not  essential  [*3O7 
that  we  should  absolutely  decide  which  of  the 
other  modes  of  location  ought  to  be  preferred, 
since  either  of  them  would  exclude  the  prem- 
ises from  the  Catskill  patent.  If  it  was  neces- 
sary, however,  to  adopt  a  specific  location,  I 
should  incline  to  adopt  the  location  which  was 
preferred  by  the  judge  at  the  trial,  as  least 
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liable  to  objection,  and  most  comporting  with 
the  grant. 

2.  The  next  inquiry  is  as  to  the  adverse 
possession  set  up  by  the  defendant.  In  the 
first  place,  it  ought  to  be  observed  that  the 
lessor  of  the  plaintiff  deduced  a  regular  and 
complete  title  to  the  premises.  The  first  de- 
cisive evidence  of  adverse  possession  in  the  de- 
fendant, was  by  the  lease  of  1784.  The  recital 
therein  of  a  former  lease  cannot  be  evidence 
of  such  a  lease,  as  against  the  plaintiff,  and  as 
to  the  prior  possession  by  Johannis  and  Abra- 
ham Van  Gordon,  the  credibility  of  the  testi- 
mony, as  to  the  tenure  of  that  possession,  has 
been  passed  upon  by  the  jury,  and  I  see  no 
good  reason  to  question  the  correctness  of  their 
conclusion.  On  this  point  I  think  the  verdict 
ought  not  to  be  disturbed,  and  that  judg- 
ment ought  to  be  entered  for  the  plaintiff.1 

Postea  to  the  plaintiff 

Cited  in— 5  Johns.,  449 ;  3  Barb.,  218. 


PALMER  ET  AL.   «.    MULLIGAN   ET   AL. 

1.  Hudson  a  Public  River.  2.  Water-course — 
Diverting — Erecting  Dams — Equal  Rights — 
Floating  Rubbish.  3.  Newly  Discovered  Evi- 
dence as  Ground  for  New  Trial. 

The  Hudson  is  a  public  river,  above  tide  water,  ut 
semble. 

An  action  will  not  lie  for  diverting-  the  water  of  a 
river  from  its  usual  course,  by  erecting1  a  dam  for 
mills  above  the  mills  of  another,  if  sufficient  water 
be  left  to  work  the  lower  mills,  though,  in  conse- 
quence of  such  erection,  it  be  necessary  to  run  the 
mill-dam  of  the  lower  mills  further  into  the  stream, 
and  the  difficulty  of  getting-  logs  to  the  lower  mills 
be  increased  so  much  as  to  require  one  hand  more 
for  every  twenty-five  logs- 

Where  persons  have  an  equal  right  to  erect  mill- 
dams  on  a  river,  the  rubbish  which  comes  from  a 
newly  erected  upper  dam,  to  an  old  lower  dam, 
though  it  be  an  inconvenience  to  the  lower  of  about 
$250  a  year,  will,  if  a  jury  have  found  in  favor  of 
the  defendant,  and  it  appear  that  the  floating  rub- 
bish of  the  river  be  lessened  by  the  erection  of  the 
upper  darn,  be  damnum  absque  injuria. 

No  new  trial  will  be  allowed  on  account  of  newly 
discovered  testimony,  if  it  appear  that  it  might  have 
been  procured  on  the  first  trial. 

1. — As  to  construction  of  grants,  see  Waterman's 
Am.  Ch.  Dig.,  Vol.  II.,  tit.  Grants. 

NOTE.— Right*  of  riparian  mill  owner*. 

Where  several  m  ill  turners  have  a  common  and  equal 
right  to  the  uxe  of  water  in  a  stream,  no  action  lies 
against  the  owner  of  a  miU  above  for  any  damages 
incidental!!/  ttnffcrea  by  an  owner  below  from  the  rea- 
sonable use  of  the  water  ,bu  the  former.  Merritt  v. 
Brinkerhoff,  17  Johns.,  306 ;  Sackrider  v.  Beers,  10 
Johns,  241;  Honsee  v.  Hammond,  39  Barb.,  89; 
Thomas  v.  Brackney,  17  Barb.,  054 ;  Hall  v.  Augs- 
bury,  46  N.  Y.,  622;  Clinton  v.  Meyers,  46  N.  Y.,  511 ; 
8.  C.,  7  Am.  Rep.,  273;  Prentice  v.  Geiger,  9  Hun, 
350;  Norway  Plains  Co.  v.  Bradley,  52  N.  H.,  86; 
Su  inner  v.  Tilcston,  7  Pick.,  198 ;  Bigelow  v.  Newell, 
10  Pick.,  348 ;  Brace  v.  Yale,  99  Mass..  488 ;  Pool  v. 
Lewis,  41  Ga.,  162;  S.  C.,  5  Am.  Rep.,  536 ;  Jacobs  v. 
Allard,  42  vt.,  303;  8.  C.,  1  Am.  Rep.,  331.  But  see 
O'Riley  v.  McChesney,  49  N.  Y.,  672;  Whaler  v.  Ahl, 
29  Pa.  St.,  98. 

But  the  uae  bjy  each  mtutt  be  reasonable.  Clinton  v. 
Meyers,  46  N.  Y.,  511 ;  S.  C.,  7  Am.  Rep.,  373 ;  Gould 
v.  Boston  Duck  Co.,  13  Gray,  442. 

A*  to  new  trial,  see  Wilkie  v.  Roosevelt.  3  Johns. 
Cas.,  206,  note ;  People  v.  Olcott,  2  Johns.  Cas.,  301, 
note. 
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Citations— i  Burr.,  2163 ;  Harg.  Law  Tracts,  5,  8.  9  ; 
6  East,  214,  215 ;  Davies's  Rep.,  152, 155, 157 ;  4  Burr., 
2162;  12  Mod.,  510;  1  Vent.,  237;  Skinn.,  65;  Palm.,. 
290;  1  Wils.,  174;  3  Bulst,  340. 

THIS  was  an  action  on  the  case  for  erecting 
and  continuing  a  nuisance  to  the  plaint- 
iffs' mills  and  dam,  situated  upon  the  river 
Hudson,  at  Stillwater,  in  the  County  of  Sara- 
toga, by  building  above  the  said  dam,  and 
thereby  directing  the  water  from  its  ancient 
and  accustomed  course,  and  from  the  mills  and 
dam  of  the  plaintiffs,  in  consequence  whereof 
they  had  not  a  sufficiency  of  water  for  work- 
ing. 

The  declaration  set  forth  other  gravamina  in 
obstructing  the  rafting  of  timber  into  their 
dam,  which  was  used  as  well  to  keep  logs  to 
be  sawed,  as  to  collect  and  retain  water  for 
working  their  mills ;  in  also  opening  the 
sluiceway  *of  the  defendants'  dam,  [*3O8 
and  causing  the  rubbish  collected  thereinto  be 
carried  into  that  of  the  plaintiffs,  by  means 
whereof  it  was  choked  up  and  rendered  use- 
less, so  that  they  lost  the  benefit  and  advantage 
of  their  mills. 

From  the  evidence  at  the  trial,  it  appeared 
that  the  plaintiffs'  mills  were  erected  on  the 
first  settlement  of  that  part  of  the  country, 
about  forty  years  ago,  upon  their  own  ground, 
and  were  fed  with  water  by  a  dam  run  out 
into  the  river.  That  at  their  first  building 
they  consisted  of  a  grist  and  saw-mill,  which, 
after  being  burnt  down,  were  within  a  year  re- 
built on  the  same  spot.  That  after  this,  the 
saw-mill  was  a  second  time  consumed  by  fire, 
and  though  the  grist-mill  (on  which  point  there 
was  a  small  contrariety  of  testimony)  was 
worked  from  time  to  time,  the  saw-mill  was 
not  reconstructed  till  seven  or  eight  years 
afterwards.  A  year  or  two  before  this  period, 
the  defendants  erected  their  mill  and  dam, 
about  two  hundred  yards  above  those  of  the 
plaintiffs.  That  the  unavoidable  consequence 
of  the  dam  of  the  defendants  was  to  oblige 
the  plaintiffs  to  run  theirs  farther  out  into  the 
stream  ;  but  even  then,  the  current  was  so 
turned  off  into  the  river,  as  necessarily  to  in- 
crease the  difficulty  of  bringing  timber  into 
the  saw-mill  of  the  plaintiffs,  insomuch  that  it 
was  impossible  to  avoid  losing  a  great  many 
logs,  or  reclaiming  them  at  a  considerable  ex- 
pense, to  obviate  which  the  defendants  had, 
when  applied  to  by  the  plaintiffs,  refused  per- 
mission to  have  a  way  made  through  their 
dam.  That  the  rubbish  from  the  defendants' 
mill,  which  it  was  more  difficult  to  clear  at  low 
than  high  water,  was  a  continual  inconven- 
ience to  the  plaintiffs,  who  sustained  an  injury 
of  about  eight  shillings  per  day,  exclusive  of 
an  increase  of  labor,  which,  since  the  erection 
of  the  defendants'  dam,  required  about  one 
hand  more  to  every  twenty-five  logs  than  was 
formerly  necessary  to  get  them  in. 

The  jury  finding  in  favor  of  the  defendants, 
application  was  now  made  to  set  aside  that 
verdict,  as  being  contrary  to  the  testimonv  ad- 
duced, and  on  a  discovery  of  *new  [*3OJ> 
testimony,  which  it  appeared  might  have  been 
obtained  on  the  first  trial. 

Mr.  Emott,  for  the  plaintiffs.  On  the  first 
point  stated,  and  upon  which  we  intended  to 
rely,  the  mere  reading  the  case  shows  there  can 
be  no  dispute;  but  the  defendants  mean  to 
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contend  that  the  mills  and  dam  of  the  plaint- 
iffs being  on  a  public  river,  are  in  themselves 
public  nuisances,  and,  therefore,  the  obstruc- 
tion to  them  does  not  give  any  right  of  action. 
To  prove  the  suit  may  be  maintained,  it  will  be 
necessary  to  establish  that  the  Hudson  is  not  a 
public  river,  in  the  sense  which  will  make 
these  mills  a  nuisance.  For  if  it  be  one  of 
such  a  nature  as  to  permit  the  plaintiffs  to  ac- 
quire property  in  the  bed  of  it,  their  mills  and 
dam  cannot  be  nuisances.  It  is  laid  down  in  the 
•case  of  The  Fishery  of  the  Banne  (Davis,  56), 
that  there  are  two  kinds  of  rivers,  navigable, 
and  not  navigable  ;  the  former  extending  as 
high  as  the  sea  ebbs  and  flows,  and  belonging 
to  the  king  ;  the  latter  being  such  where  the 
sea  does  not  ebb  and  flow,  and  belonging  to 
the  land  holders  on  each  side.  This  exactly 
answers  the  description  of  the  Hudson  where 
the  mills  in  question  are  erected  ;  for  at  Still- 
water  there  is  neither  flux  nor  reflux  of  the 
tide.  We  find  the  doctrine  in  Davis  confirmed 
in  the  treatise  of  Lord  Hale,  de  Portibus  Mari* 
(Harg.  Tracts,  5). 

SPENCER,  J.  Has  not  the  Legislature 
granted  islands  above  the  site  of  these  mills, 
and  by  that  shown  that  they  consider  the 
Hudson  to  be  a  public  river  ? 

Mr.  Emott.  Where  they  have  done  this,  the 
river  has  formed  the  boundaries  of  the  adjoin- 
ing patents,  which  have  been  granted  to  the 
river.  Otherwise  the  common  law  prevails,  and 
that  was  the  very  reason  which  induced  the 
Legislature  to  declare  that  certain  rivers 
coming  within  the  description  above  given,  of 
private  rivers,  should,  notwithstanding,  be 
deemed  highways.  (1  Rev.  Laws,  601,  602,  sec. 
34.)  But  although  we  claim  property  in  this 
river,  we  admit  the  public  have  a  right  to  it 
for  all  the  purposes  of  navigation.  (Harg.,  6.) 
31O*]  We  do  not  insist  on  the  power  *to 
stop  up  the  river.  That,  for  the  convenience 
of  the  people  at  large,  is  open  ;  but  this  does 
not  impair  our  right  of  property  against  indi- 
viduals. Admitting  the  Hudson  to  be  a  public 
river,  all  erections  on  it  are  not  to  be  consid- 
ered nuisances.  They  can  be  deemed  so  only 
under  the  idea  that  a  public  river  is  a  high- 
way. Buller,  J.,  observes,  in  Ball  v.  Herbert 
(3  D.  &  E.,  263),  "  no  two  cases  can  be  more 
distinct.  In  the  latter,  if  the  way  be  founder- 
ous  and  out  of  repair,  the  public  have  a  right 
to  go  on  the  adjoining  land ;  but  if  a  river 
should  happen  to  be  choked  up  with  mud, 
that  would  not  give  the  public  a  right  to  cut 
another  passage  through  the  adjoining  lands." 
To  make  the  mills  and  dam  nuisances,  they 
must,  allowing  the  river  to  be  public,  narrow 
the  river  so  as  to  impede  the  navigation  ;  ' '  and 
this  is  matter  of  fact.  It  is  not  every  building 
below  low  water-mark  that  is  ipso  facto  in  law 
a  nuisance ;  for  that  would  destroy  all  the 
keys  that  are  in  all  the  ports  in  England." 
(Per  Lord  Hale,  in  Harg.  Tracts,  85.)  The 
grants  to  erect  wharves  beyond  low  water- 
mark, are  proofs  that  so  long  as  the  navigation 
is  uninterrupted,  a  building,  even  on  the 
public  river,  is  not  a  nuisance.  At  all  events, 
our  nuisance  will  not  justify  theirs.  It  may, 
however,  be  said,  that  the  defendants  are  as 
well  entitled  to  run  out  a  dam  from  their  shore 
as  we  from  ours.  This,  with  some  qualifica- 
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tions,  is  true  ;  for  it  must  be  so  done  as  not  to 
injure  us  in  the  accustomed  use  of  the  water. 
In  Brown  v.  Best  (1  Wils.,  174),  in  an  action 
for  diverting  a  water-course  which  arose  in  the 
defendant's  own  grounds,  the  plaintiff  de- 
clared simply  on  his  possession  of  the  place  to 
which  it  used  to  run,  and  the  court  held  it 
good,  for  the  defendant  could  not  divert  so  as 
to  interrupt  the  ancient  enjoyment  of  the 
stream.  The  same  principle  is  recognized  in 
Duncomb  v.  Sir  Edward  Randal  (Hettley,  34). ' 
To  maintain  the  action  it  is  not  necessary  that 
mills  should  appear  to  be  ancient.  That  is 
requisite  only  when  the  water  belonging  to 
another  is  prescribed  for.  (Palmis  v.  Heble- 
thwait,  Skin.,  65.)  "If  a  man,"  says  Lord  Hale, 
"  erect  a  mill  on  a  water-course  *run-  [*31 1 
ning  through  his  land,  he  may  bring  his  action 
for  diverting  the  stream,  and  not  say  antiquam 
molendinum."  (Cox  v.  Mathews,  1  Vent.,  237.) 
The  same  doctrine  is  laid  down  in  Rutland  v. 
Bowler  (Palm.,  290,  and  Hutton,  100).  For  by 
the  mere  erection  of  the  mill,  the  plaintiff  ac- 
quired a  right  which  even  the  purchase  of  the 
land  in  which  it  stood  would  not  take  away,  as 
a  right  to  water  is  not  extinguished  by  unity  of 
possession.  (Shuny  v.  Pigot,  3  Bulst.,  339.) 
Was  it  necessary  even  to  presume  a  grant  for 
the  stream,  it  ought,  after  a  use,  like  ours,  of 
forty  years,  to  be  presumed.  Thirty  years' 
enjoyment  of  a  highway  is  said  to  warrant 
one.  (Bull.  N.  P.,  75.)  In  the  case  of  lights, 
twenty  years'  possession  have  been  held 
enough.  (3  D.  &  E.,  159,  Darwin  v.  Upton, 
cited  there.)  It  may,  however,  be  thought, 
that  because  the  mills  were  burnt  down,  the 
defendants  had  a  right  to  divert ;  but  even 
pulling  down  the  mills  by  the  plaintiffs  them- 
selves would  not  have  impaired  their  title  to 
the  water  ;  they  might  even  in  such  a  case  pre- 
scribe. (Palmis  v.  Hebkthwait,  as  reported  in 
2  Show,  261.)  The  same  position  is  laid  down 
in  Luttrel's  case  (4  Rep.,  86,  87).  The  present, 
therefore,  is  still  stronger  ;  for  the  mills  were 
burnt  down. 

Mr.  Foot,  contra.  The  lapse  of  time  before 
the  plaintiffs  attempted  to  rebuild  their  mills,  is 
alone  an  answer  to  their  claim  of  right.  The 
convenience  of  a  new  country  demands  that 
mills  so  long  left  unrebuilt  should  be  deemed 
to  be  abandoned,  and  the  right  to  the  water  re- 
linquished. The  authorities  cited  apply  to 
mills  on  private  streams.  The  Hudson,  at 
Stillwater,  is  a  public  river. 

SPENCER,  J.  A  motion  has  been  made  on 
the  part  of  the  plaintiffs  for  a  new  trial  on  two 
grounds:  1st.  That  the  verdict  is  against  the 
weight  of  evidence  ;  and.  2d.  On  discovery  of 
new  evidence. 

The  plaintiffs'  witnesses  generally  accorded 
in  saying  that  the  only  injury  to  the  plaintiffs 
by  the  erection  of  the  defendants'  dam  is  this, 
that  it  occasioned  additional  labor  and  expense 
to  the  plaintiffs  to  carry  logs  into  their  dam. 
None  of  them  pretend  that  there  has  been 
any  diversion  *of  the  water  since  the  [*3 1 2 
defendants  erected  their  dam,  which  was 
seven  or  eight  years  ago.  Some  of  the  plaint- 
iffs' witnesses  think  the  rubbish  increased  in 


1. — The  book  Is  rnispaged,  for  though  printed  34,  It 
is  32. 
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the  plaintiffs  dam,  since  the  erection  of  that  of 
the  defendants  ;  others  think  it  not  increased. 

It  is  conceded  that  the  plaintiffs  and  defend- 
ants own  the  lands  respectively  on  the  banks 
of  the  river,  opposite  their  mills  and  dams. 

Whether  the  Hudson  River  be  considered  as 
a  public  highway,  or  the  bed  of  it  as  belonging 
to  the  owners  of  theajacent  shores,  will  not,  I 
think,  vary  the  result.  I  cannot,  however,  but 
consider  it  as  a  common  highway;  independent 
of  its  being  navigable  with  small  craft  and 
rafts  above  the  place  in  dispute,  the  Legisla- 
ture have  constantly  considered  this  river  as 
public,  and  common  to  all  the  citizens  of  the 
State  above  tide  water,  and  above  Stillwater. 
They  have  granted  islands  in  this  river  at 
Olens  Falls,  and  in  the  town  of  Greenwich,  in 
Washington  County. 

The  act  declaring  certain  waters  highways 
not  extending  to  this  river,  has  been  considered 
as  impliedly  sanctioning  the  idea  that  it  is  not 
public  property;  I  should  draw  the  contrary 
inference  ;  for  if  the  Legislature  have  declared 
such  rivers  as  the  Conhocton,  the  Unadilla, 
the  east  branch  of  the  Chenango,  and  the 
£reat  variety  of  other  inland  waters,  public 
highways,  as  necessary  to  the  public  conven- 
ience, it  must  have  been  taken  for  granted  that 
the  Hudson  River  was  already  a  public  high- 
way, and  needed  not  an  act  declaring  it  to  be 
so.  If,  then,  this  river  is  to  be  deemed  a 
highway,  the  erection  of  both  dams  are  nui- 
sances, and  it  is  questionable  whether  the 
plaintiffs  can  without  right  or  title,  complain 
that  the  defendants'  nuisance  is  injurious  to  their 
nuisance  ;  but  on  this  point  it  is  unnecessary 
to  express  an  opinion. 

If  this  river  be  considered  as  private  prop- 
erty, belonging  to  the  owners  of  the  adjacent 
shores,  the  plaintiffs  cannot  maintain  their  ac- 
tion from  the  evidence  before  us ;  because 
there  is  no  pretense  of  the  waters  being  diverted ; 
the  use  of  the  plaintiffs'  property  is  rendered  less 
313*]  commodious  *by  the  defendants'  dam. 
The  act  itself  in  erecting  the  dam,  on  the  prin- 
ciples contended  for  by  the  plaintiffs'  counsel, 
was  a  lawful  act ;  and  though  in  its  con- 
sequence slightly  injurious,  the  plaintiffs  are 
remediless.  It  would  have  been  as  tenable 
ground  if  the  plaintiffs  had  declared  on  the 
loss  of  custom  to  their  mill,  by  the  erection  of 
the  defendants ;  it  is  a  damnum  (tbsqitemjuria. 
The  erection  of  dams  on  all  rivers  are  inju- 
rious in  some  degree  to  those  who  have  mills  on 
the  same  stream  below,  in  withholding  the 
water,  and  by  a  greater  evaporation  in  con- 
sequence of  an  increased  surface;  yet  such  in- 
juries, I  believe,  were  never  thought  to  afford 
a  ground  of  action.  In  any  and  every  view  of 
the  subject,  the  verdict  was  legal  and  just. 
The  second  ground  of  the  motion  does  not 
alter  the  case,  even  if  the  testimony  could  be 
considered  as  newly  discovered,  and  that  there 
had  been  no  laches  on  the  part  of  the  plaintiffs; 
but,  for  aught  that  appears,  John  White,  one 
of  the  plaintiffs,  knew  of  this  testimony,  and 
neglected  to  procure  it.1  I  am  averse,  how- 
ever, to  putting  it  at  all  on  that  ground  ;  the 
testimony  discovered  is  wholly  irrelevant  and 
immaterial.  In  my  opinion  the  plaintiffs  take 
nothing  by  their  motion. 

1.— See  Deas  v.  Smith,  1  Caines'  Rep.,  174.  n. 
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LIVINGSTON,  J.  In  determining  this  cause, 
I  am  willing  to  admit  that  the  erection  of  the 
plaintiffs'  mills  and  dam  is  not  only  no  nuisance 
or  obstruction  to  the  river,  but  a  public  as 
well  as  private  benefit.  Still  I  am  not  satisfied 
of  their  right  to  recover.  Whatever  their  pre- 
tensions to  build  a  dam  and  mills  adjoining 
their  own  land  may  have  been,  it  must  be  con- 
ceded that,  as  far  as  the  public  are  concerned, 
the  defendants  had  the  same  right  opposite 
their  ground,  provided  it  could  be  done  with- 
out injury  to  the  navigation  of  the  river.  This 
is  not  pretended  to  be  the  case ;  but  as  the 
plaintiffs'  mills  were  first  erected,  it  is  said 
that  if  the  defendants  have  any  right  of  this 
kind,  they  must  so  use  it  as  not  to  injure  their 
neighbors.  Without  denying  this  position, 
which  is  indeed  become  a  familiar  maxim,  its 
operation  must  be  lestrained  within  reasonable 
bounds  so  as  not  to  deprive  a  man  of  the  en- 
joyment *of  his  property,  merely  be-  [*314 
cause  of  some  trifling  inconvenience  or  dam- 
age to  others ;  of  this  nature  is  the  injury  now 
complained  of,  so  far  at  least  as  it  is  supported 
by  proof.  It  is  not  pretended  that  the  water  is 
diverted,  or  that  less  business  can  be  now  done 
at  the  plaintiffs'  mill  than  formerly,  but  they 
are  obliged  to  bring  their  logs  a  very  little  far- 
ther round  in  the  river  (in  order  to  get  them  into 
the  dam),  which  is  the  principal,  if  not  only  in- 
convenience they  are  exposed  to  by  the  defend- 
ants' conduct.  Were  the  law  to  regard  little 
inconveniences  of  this  nature,  he  who  could  first 
build  a  dam  or  mill  on  any  public  or  navigable 
river,  would  acquire  an  exclusive  right,  at 
least  for  some  distance,  whether  he  owned  the 
contiguous  banks  or  not ;  for  it  would  not  be 
easy  to  build  a  second  dam  or  mound  in  the 
same  river  on  the  same  side,  unless  at  a  con- 
siderable distance,  without  producing  some 
mischief  or  detriment  to  the  owner  of  the  first. 
Were  this  not  permitted  for  fear  of  some  in- 
considerable damage  to  other  persons,  the 
public,  whose  advantage  is  always  to  be  re- 
garded, would  be  deprived  of  the  benefit 
which  always  attends  competition  and  rivalry. 
As  well,  therefore,  to  secure  to  individuals  the* 
free  and  undisturbed  enjoyment  of  their  prop- 
erty, as  to  the  public  the*  benefits  which  fre- 
quently redound  to  it  from  such  use,  the 
operation  of  the  maxim  sic  utere  tuo  ut  alienum 
non  laRcLas  should  be  limited  to  such  cases  only 
where  a  manifest  and  serious  damage  is  the 
result  of  such  use  or  enjoyment,  and  where 
it  is  very  clear  indeed  that  the  party  had  no 
right  to  use  it  in  that  way.  Hence  it'becomes 
impossible,  and,  indeed,  improper,  to  attempt 
to  define  every  case  which  may  occur  of  this 
kind.  Each  must  depend  on  its  own  circum- 
stances; and  the  fewer  precedents  of  this  kind 
which  are  set  the  better.  Confining  myself, 
therefore,  strictly  to  the  case  before  us,  my 
opinion  is,  and  the  jury  probably  proceeded  on 
that  ground,  that  the  plaintiffs  proved  no  in- 
jury, or  one  so  remote  and  insignificant,  as 
not  to  justify  their  insisting  on  an  abatement 
of  the  defendants'  dam,  or  damages  for  its 
erection.* 

2.— Where  the  water  of  a  river  is  divided  by  an 
island,  so  that  only  one  fourth  of  the  stream  de- 
scends on  one  side  of  the  island,  and  the  residue  on 
the  other,  the  owner  of  the  shore  where  the  largest 
quantity  of  water  flows  is  entitled  to  the  use  of  the 
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315*]  *If  this  view  of  the  subject  be  cor- 
rect, it  will  account  for  my  passing  over  some 
points  which  were  made  on  the  argument  with- 
out giving  an  opinion  on  them.  This  I  avoid 
doing.because  experience  has  already  convinced 
me  that  it  is  always  best  in  a  judge  to  be  silent 
on  every  point  which  he  does  not  regard  im- 
portant and  necessary  in  the  decision  of  a 
cause. 

I  will  only  add,  that  the  further  testimony 
which  is  expected  from  Schuyler,  will  not 

whole  water  flowing  there ;  and  the  owner  of  the 
other  shore  has  no  right  to  place  obstructions  at  the 
head  of  the  island  to  cause  one  half  of  the  stream  to 
descend  on  his  side  of  the  river.  Crocker  v.  Bragg, 
10  Wend.,  360. 

Nor  can  the  owner  of  the  shore  where  the  smallest 
quantity  flows,  require  the  other,  in  the  use  of  the 
water  for  hydraulic  purposes,  to  keep  up  a  tight 
and  secure  dam  ;  if  such  other  can  avail  himself  of 
the  natural  advantages  afforded  by  his  site,  with- 
out any  dam,  or  by  an  imperfect  dam,  he  is  at 
liberty  to  do  so.  Id. 

A  stream  of  water  cannot  be  diverted  from  its. 
natural  course  without  the  consent  of  the  owner 
over  or  by  whose  land  it  passes;  although  such 
owner  may  not  require  the  whole  or  any  part  of  it 
for  the  use  of  machinery.  Id. 

Twenty  years'  occupation  of  the  land  of  another 
by  flowing  it  with  water,  affords  a  presumption  of  a 
grant  of  the  use  of  it  in  that  particular  manner,  and 
for  the  damages  sustained  thereafter  no  action  lies: 
but  if,  after  flowing  the  land  of  another  for  ten 
years,  by  means  of  a  dam  of  a  particular  height,  the 
party  by  a  new  constructed  dam  raises  the  water 
Higher  and  flows  more  land  than  he  originally  did, 
although  he  will  be  justified  after  twenty  years  in 
flowing  the  land  to  the  extent  originally  covered, 
he  will  be  answerable  in  damages  for  the  increased 
quantity  he  flows.  Baldwin  v.  Calkins,  10  Wend., 
167. 

The  remedy  given  to  a  party  whose  lands  are 
overflowed,  it  seems,  is  not  assignable.  Id. 

Where  one  has  had  the  use  of  water  at  a  given 
height  for  twenty  years,  a  grant  will  be  presumed 
of  the  privilege  of  using  it  at  that  height,  but  noth- 
ing more.  And  if  he  repair  his  dam  which  has  kept 
the  water  at  that  height,  so  as  to  raise  the  water  still 
higher,  and  flow  it  back  upon  his  neighbor's  mill, 
an  action  lies,  though  the  dam  itself  remains  at  its 
ancient  height.  The  question  is  not  upon  the  height 
of  the  dam,  but  of  the  water.  Stiles  v.  Hooker,  7 
Cow.,  366. 

It  is  no  defense  to  an  action  for  flowing  back 

water,  so  as  to  injure  the  plaintiff's  mill,  that  his 

_  mill  was  built  on  a  stream  which  is  a  public  high- 

*  way ;  and  is,  therefore,  a  public  nuisance.     That 

question  lies  between  the  people  and  the  owner.  Id. 

The  doctrine  of  Lord  Ellenborough  in  6  East,  314, 
referred  to  and  approved  by  Judge  Thompson,  in 
Palmer  v.  Mulligan  (3  Cai.,  315),  is  in  accordance  with 
these  views.  Id. 

Where  a  party  owns  lands  adjoining  one  side  of  a 
stream,  and  also  owns  the  bed  of  the  stream,  and 
conveys  to  another  owning  land  adjoining  the 
stream  on  the  other  side  thereof  the  land  under 
water  to  the  middle  of  the  stream,  reserving  to  him- 
self the  right  to  butt  a  dam  on  both  sides  or  shores 
of  the  stream  as  he  shall  think  necessary,  the  par- 
ties are  entitled  to  an  equal  participation  in  the  use 
of  the  water,  notwithstanding  the  reservation.  Case 
v.  Haight,  on  appeal,  3  Wend.,  633. 

The  reservation  in  such  case  has  not  the  effect  of 
an  exception,  it  being  indispensable  to  a  good  ex- 
ception that  the  thing  excepted  should  be  part  of 
the  thing  granted,  and  not  of  any  other  thing ;  the 
reservation,  however,  is  operative  as  an  implied 
covenant,  or  by  way  of  estoppel,  securing  the  right 
provided  for  in  the  reservation.  Id. 

The  right  to  overflow  adjoining  premises  of  a 
grantor  to  the  extent  necessary  to  the  profitable 
employment  of  a  water  privilege  conveyed,  in  the 
manner  in  which  it  existed  and  had  been  used  prev- 
ious to  the  grant,  passes  to  the  grantee  as  necessarily 
appurtenant  to  the  premises  conveyed.  Oakley  v. 
Stanley,  5  Wend.,  523. 

It  was  admitted  that  it  caused  the  water  to  flow 
back  beyond  the  defendant's  line  upon  the  premises 
of  the  plaintiff,  and  though  the  water  thus  produced 
does  not  impede,  the  operation  of  the  plaintiff's 
mill,  yet  the  establishment  would  be  much  more 
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change  what  appears  to  me  the  merits  of  thi* 
cause. 

Neither,  therefore,  as  a  verdict  against  evi- 
dence, nor  on  the  ground  of  newly  discovered 
evidence,  can  I  consent  to  a  new  trial. 

TOMPKINS,  J.  I  concur  in  the  result  of  the 
opinions  delivered. 

THOMPSON,  J.  On  the  argument,  the  right 
of  the  plaintiffs  to  maintain  an  action,  even 

valuable  if  the  defendant's  dam  was  removed,  as 
then  they  would  be  able  to  increase  the  diameter  of 
their  wheel.  Id. 

A  patent  or  grant  of  land  by  the  State,  bounded 
on  the  margin  of  a  river  above  tide  water,  carries- 
the  land  to  the  grantee  usque  filum  aquce.  Ex-parte. 
Jennings,  6  Cow.,  518. 

Otherwise,  where  it  is  bounded  on  a  navigable 
river.  Id. 

A  navigable  river,  in  the  common  law  sense  of  the 
term,  is  only  where  the  tide  ebbs  and  flows.  Id. 

A  patent  or  grant  of  land  was  bounded  on  the  mar- 
gin of  the  Chitteningo  Creek ;  held,  that  it  car- 
ried the  land  to  the  grantee  usque  filum  cufiuc.  Id. 

The  water  of  the  Chitteningo  Creek  was  diverted 
from  a  mill  and  other  hydraulic  works  on  the  creek; 
the  right  to  erect  the  works  being  claimed  under  a 
patent  or  grant  from  the  State,  bounded  on  the 
margin  of  the  creek  ;  held,  that  the  appraisers  ap- 
pointed pursuant  to  the  Act  (sess.  48,  ch.  375,  sec.  1) 
were  bound  to  appraise  the  damages  to  the  owners- 
of  the  works,  they  having  a  right  to  erect  them,  and 
a  right  to  the  use  of  the  water ;  that  this  was  a  case 
within  the  statute  (sess.  40,  ch.  262,  sec.  3).  Id. 

The  appraisers  having  refused  to  act,  on  the 
ground  that  the  property  of  the  creek  was  in  the 
State;  and  that,  therefore,  they  had  no  Jurisdiction ; 
held,  that  a  mandamus  should  issue  commanding 
them  to  appraise.  Id. 

The  court  granted  a  peremptory  mandamus  on 
the  first  motion,  the  case  being  argued  on  both 
sides;  and  the  court  understanding  that  the  ap- 

E raisers  were  willing  to  abide  by  the  decision  on  the 
lets  as  they  stood ;  but  afterward,  on  suggestion 
that  the  appraisers  wished  to  bring  error,  they 
changed  the  rule  into  one  for  an  alternative  man- 
damus ;  so  that  the  facts  might  be  put  on  record  by 
a  return.  Id. 

Form  of  the  rule  for  a  peremptory  mandamus.  S. 
C.,529. 

Some  account  of  Bale's  treatise  De  jure  Marts  et 
bracMorum  ejusdem,  with  his  doctrine  in  relation  to- 
private  waters,  extracts  from  his  treatise,  and  a 
view  of  the  modern  authorities  relating  to  public 
and  private  rights  in  the  soil  adjoining  to  and  under 
water.  Id.,  536  to  554,  n. 

The  owners  of  land  adjoining  a  stream  of  water 
where  the  tide  does  not  ebb  and  flow,  own  also  the 
bed  of  the  stream,  usque  filum  aquai.  People  v.  Sey- 
mour, 6  Cow.,  579. 

The  treatise  of  Sir  Mathew  Hale  (De  Jure  Maris) 
has  so  often  been  recognized  in  this  country  and  in 
England,  that  it  has  become  the  text-book  from 
which,  when  properly  understood,  there  seems  to  be 
no  appeal  either  by  sovereign  or  subject,  upon  any 
question  relating  to  their  respective  rights  ei- 
ther in  the  sea,  arms  of  the  sea,  or  private 
streams  of  water.  See  Palmer  v.  Mulligan, 
3  Cai.  R.,  307,  315,  31*;  People  v.  Platt,  17  J. 
R.,  195,  309,  210;  Hooker  v.  Curnmings,  30  J.  R., 
90,  99, 101;  Adams  v.  Pease,  3  Con.  R.  N.  S.,  481,  483, 
484;  Arnold  v.  Mundy,  1  H.  R.,  1,  74;  Claremont  v. 
Carlton,  2  N.  H.  R.,  369, 371 ;  Hayes'  Ex'rs  v." Bowman, 
1  Randolph's  R.,  417,  420 ;  6  Cow.,  536,  n. 

All  agree  that  where  a  man's  land  abuts  upon  or 
adjoins  to  any  river  above  the  tide  water,  he  owns 
the  river  to  the  center  of  the  stream.  As  long  ago 
as  1805,  in  Palmer  v.  Mulligan,  it  appearing  that  the 
defendant  owned  the  shore  of  the  Hudson  as  low 
down  as  Stillwater,  this  being  above  tide  water, 
Thompson  J.  and  Kent,  C.  J.,  applied  to  his  case  the 
doctrine  of  Lord  Hale,  that  his  ownership  extended 
to  the  center  of  that  great  river,  and  the  latter  then 
hinted  at  what  is  now  established,  that  if  the  State 
will  bound  a  grantee  upon  a  river  not  navigable,  he 
shall  hold  to  the  center,  unless  there  be  an  exception 
of  the  river  in  the  grant.  3  Cai.  R.,  319.  Id. 

It  seems,  that  though  the  river  was  navigable  and 
subject  to  the  public  servitude,  for  the  passage  of 
boats,  the  private  rights  of  the  owners  of  the  adja- 
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admitting  them  to  have  sustained  an  injury, 
has  been  called  in  question,  because,  as  is  al- 
leged, their  mills  being  erected  on  a  public 
river,  are,  in  judgment  of  law,  a  nuisance. 
How  far  this  allegation  is  founded  in  point  of 
fact  is  not  now  a  subject  of  inquiry  ;  that  is  a 
question  between  the  public  and  the  plaintiffs, 

cent  soil  Were  not  otherwise  affected  than  by  the 
river's  beinsr  subject  to  public  use.  The  People  v. 
Platt,  17  J.  R.,  195. 

In  that  case  the  river  Sarinac  was  not  navigable 
for  boats  of  any  description,  although  salmon 
ascended  into  it  beyond  the  obstruction  occasioned 
by  Platt's  dam ;  and  the  court  recognized  the  prin- 
ciples of  the  common  law  to  be,  that  in  the  case  of  a 
private  river  (that  is,  where  it  is  a  fresh  water 
river,  in  which  the  tide  does  not  ebb  and  flow,  and  is 
not,  therefore,  an  arm  of  the  sea),  he  who  owns  the 
soil,  has  prima facie,  the  right  of  fishing1,  and  if  the 
soil  on  both  sides  be  owned  by  an  individual;  he  has 
the  sole  and  exclusive  right,  but  if  there  be  different 
proprietors  on  each  side,  they  own  on  their  respec- 
tive sides,  ad  fllum  medium  aquae.  Id.  Hooper  v. 
Rummings,  20  J.  R.,  91. 

The  same  doctrine  was  recognized  in  a  prior  case. 
Palmer  v.  Mulligan,  3  Cai.  R.,  319. 

An  action  will  not  lie  for  diverting  the  water  of  p. 
river  from  its  usual  course,  by  erecting  a  dam  for 
mills  above  the  mills  of  another,  if  sufficient  water 
be  left  to  work  the  lower  mills,  though  in  conse- 
quence of  such  erection,  it  be  necessary  to  run  the 
mill  dam  of  the  lower  mills  farther  into  the  stream, 
and  the  difficulty  of  getting  logs  to  the  lower  mills 
be  increased  so  as  to  require  one  hand  more  for 
every  twenty-five  logs,  where  persons  have  equal 
right  to  erect  mill-dams  on  a  river,  the  rubbish, 
which  comes  from  a  newly  erected  upper  dam,  to 
an  old  lower  dam,  though  it  be  an  inconvenience  to 
the  lower  of  about  §250  a  year,  will,  if  a  jury  have 
found  in  favor  of  the  defendant,  and  it  appear  that 
the  floating  rubbish  be  lessened  by  the  erection  of 
the  upper  dam,  be  damnum  almjue  injuria.  Palmer 
v.  Mulligan,  3  Cai.  R.,  307. 

The  Hudson  is  a  public  river  above  tide  water,  ut 
semhle.  Id. 

The  water  of  a  raceway  of  a  mill  will,  on  a  sale  of 
the  mill,  pass  as  an  incident ;  if  the  water  in  a  stream 
be  owned  by  two  persons  whose  lands  are  on  opposite 
sides,  and  they  agree  to  erect  mills  on  the  lands  of 
one,  and  turn  the  whole  stream  to  the  mills,  it  is  an 
appropriation  of  the  water  to  the  mills,  and  if  they 
be  held  jointly  or  in  common,  a  release  of  the  right 
of  one  tenant  in  the  mills  will  pass  his  right  in  the 
water  also.  Wetmore  v.  White,  2  Cai.  R.,  87. 

The  cases  which  hold  the  contrary  in  Pennsyl- 
vania, are  founded  on  a  repudiation  of  the  common 
law.  Ex-'parte  Jennings,  6  Cow.,  536,  n. 

Where  the  line  ran  south  to  the  Plattekill.  above 
tide  water,  thence  up  the  same  to  the  southwest 
corner  of  a  lot  this  day  conveyed  to  the  said  L.  The 
court  say  the  term  "  up  the  same"  necessarily  im- 
plies that  it  follows  the  creek,  uecor4ins-p  to  its  ^vin(l- 
ings  and  turnings,  and  that  it  inustoe  in  the  middle 
or  center  of  it.  The  rule  being  settled,  that  when  a 
creek  not  navigable,  and  which  is  beyond  the  ebb 
and  flow  of  the  tide,  forms  a  boundary,  the  line  must 
be  so  run.  Jackson  v.  Law,  12  J.  R.,  252. 

The  court  (in  14  Mass.  149)  say,  "  land  granted  as 
bounded  by  a  river,  extends  to  the  thread  of  the 
river,  unless  from  prior  grants  on  the  other  side  of 
a  river,  such  a  construction  is  negatived ;  and  in  this 
case  the  channel  on  the  farther  side  of  the  island 
may  well  be  considered  as  intended  by  the  descrip- 
tion in  the  grant.  E.r-parte  Jennings,  *> Cow.,  536,  ». 

This  case  was  very  strong  for  the  State.  The  line 
along  the  river  was  limited  nominally  to  two  trees 
on  the  same  side  of  the  stream ;  one  of  these  trees 
might  not  have  touched  the  river  at  all ;  yet  upon 
the  principles  of  Hale,  these  marks  are  departed 
from,  the  river  itself  adopted  as  the  boundary,  and 
the  line  extended  over,  and  made  to  include  an 
island  lying  on  the  side  of  the  river  nearest  to  it.  Id. 

The  case  last  cited  from  Mass,  decides  that  a  line 
running  between  two  trees,  one  standing  by  the  side 
of,  and  the  other  by  the  river,  is  a  bounding  or 
abutting  on  the  river ;  that  the  grantee  is,  therefore, 
an  adjacent  owner,  and  his  land  extends,  of  common 
right,  usque  mum  O//MCB.  Id. 

Parsons,  Ch.  J.,  seems  to  take  it  for  granted  that 
such  boundaries,  if  upon  a  stream  above  tide  water, 
would  have  carried  the  ownership  u*/i<e  fllum  tt</tw, 
as  being  a  boundary  on  the  water.  He  accordingly 
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and  cannot  be  tried  in  this  collateral  way  (4 
Burr.,  2163  ;  Harg.  Law  Tracts,  8.  9.)  It  is  a 
fact  of  public  notoriety,  and,  therefore,  proper 
to  be  assumed  as  such,  that  the  tide  does  not 
j  ebb  and  flow  as  high  up  the  Hudson  River  as 
the  place  in  question ;  and,  therefore,  the 
land  under  the  water  is,  I  apprehend,  as  much 


birthright,  the  owner  of  land  bounded  on  a  fresh 
water  river,  owned  the  land  to  the  center  of  the 
channel  of  the  river,  as  of  common  right ;  but  if  his 
land  was  bounded  on  the  sea,  or  on  an  arm  of  the  sea, 
where  the  tide  ebbed  and  flowed,  he  could  not,  by 
such  boundary,  hold  any  land  below  the  ordinary 
low  water-mark.  Id. 

And  all  the  various  expressions  running  through 
the  books  and  cases,  such  as  of  common  right,  by 
operation  of  law,  or  by  construction  of  law,  mean 
the  same  thing ;  but  the  law  carries  the  owner  of 
the  bank  to  the  center ;  unless  otherwise  expressed ; 
and  then  exfjressum  facit  ceesare  taciturn.  An  excep- 
tion may  sometimes  be  implied,  as  where  the  river 
or  an  island  in  the  river  was  previously  granted  14 
Mass.,  151.  Id. 

Thus,  in  Hatch  v.  Dwight  (17  Mass.  Rep.,  239,  E), 
in  1807,  mortgaged  a  strip  of  land  including  mills, 
and  running  a  considerable  distance  along  a  river; 
but  in  1810,  having  sold  a  small  piece  of  the  mort- 
gaged premises,  for  a  hide-mill  and  lime-vats,  he 
obtained  a  grant,  or  rather  release  from  the  mort- 
gagee, for  a  nominal  consideration,  of  what  he  (E) 
has  sold ;  described  thus :  beginning  at  the  end  of  a 
dam  ;  running  up  the  river  two  rods,  and  so  round 
to  the  bank  of  the  river.  The  mortgagee  afterward 
having  foreclosed,  one  question  was  whether  the 
grant  or  lease  gave  the  right  to  the  center  of  the 
river ;  and  it  appeared  that  if  it  was  to  have  this 
effect,  it  would  destroy  the  value  of  the  mortgagee's 
mill  privileges.  For  this  and  other  reasons,  it  was 
held  that  it  should  not  extend  beyond  the  bank.  The 
various  reasons  assigned  by  the  court  were,  that  the 
grant  or  release  was  limited  to  the  bank  ;  that  there 
were  no  general  words  showing  that  a  right  to  keep 
up  a  dam  was  intended  to  pass ;  that  the  considera- 
tion was  nominal ;  and  that  it  was  not  to  be  inferred 
that  the  mortgagee  intended  to  release  everything 
valuable  in  the  mortgaged  premises,  for  which  she 
had  given  a  large  consideration.  Id. 

The  court  considered  the  release,  under  all  the 
circumstances,  as  being  no  more  than  a  mere 
exception  in  the  mortgage.  There  were  various 
and  special  circumstances  in  the  case,  which 
led  the  court  to  infer  that  the  parties  intended  to 
limit  the  release  or  grant  to  the  bank.  And  in  con- 
clusion they  say :  without  doubt,  by  our  law,  the 
owner  of  land  extending  to  the  bank  of  a  river,  will 
own  the  middle  of  a  river,  if  it  be  not  navigable,  and 
so  public  property.  But  the  owner  may  sell  the  land 
without  the  privilege  of  the  stream,  as  he  will  if  he 
bounds  his  grant  by  the  bank.  They  continue :  the 
description  in  the  lease  very  clearly  excludes  any 
part  of  the  stream  ;  and  as  before  observed,  there 
are  no  general  words  of  more  extensive  signification. 
Id. 

This  case  was  between  individuals,  and  must  un- 
doubtedly IK-  referred  to  its  peculiar  circumstances. 
The  court  admit  that  an  owner  to  the  bank  of  a 
river  owns  a  river:  but  immediately  say,  that  he 
mav  bound  his  grant  by  the  bank,  and  the  stream 
will  not  pass.  This  must  evidently  mean  a  bounding 
by  reservation, or  plain  exclusion  express  or  implied. 
Otherwise,  the  expression  would  be  inconsistent  in 
itself ,  and  incompatible  with  all  principle  and  all  the 
cases.  It  is  plain  that  the  naked  circumstance  of 
bounding  a  grant  on,  to,  or  by  a  bank,  cannot  ex- 
clude the  stream  any  more  than  bounding  on  the 
margin  of  the  stream  itself ;  and  this  the  court  ad- 
mit; for  certainly,  owning  "to  a  bank,"  is  no  more 
than  owning  on  or  by  a  bank.  Id. 

In  the  case  of  a  river  not  navigable,  every  possible 
intendment  is  in  favor  of  the  grant  going  to  the 
center ;  whereas,  in  case  of  the  sea,  the  intendment 
is  directly  otherwise.  Id. 

A  grant  of  a  river  c»  nomine,  will  not  pass  the  soil 
of  the  river,  or  an  island  within  it.  Jackson  v.  Hal- 
stead,  5  Cow.,  216. 

If  one  grant  aqunm  mam,  the  soil  will  not  pass  ; 
but  only  the  piscary  within  the  water.  Id.  N.  Y. 
Dig.,  Vol.  IV.,  p.  1388,  et  seq. 
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the  subject  of  a  private  grant,  as  the  land  ad- 
joining the  river,  subject,  however,  to  be  used 
by  the  public  for  the  purposes  of  boating,  and 
rafting,  and  other  objects  of  this  description,  as 
far  as  shall  be  necessary  for  public  use  and 
accommodation.  (Harg.  Law  Tracts,  8,  9.) 
These  are  the  rules  and  distinctions  adopted 
by  Hargrave,  and  which  appear  to  me  to  be 
just  and  reasonable.  The  right  thus  claimed 
by  the  plaintiffs  being  a  subject  of  private 
and  individual  interest,  we  have  only  to  look 
to  the  facts  in  the  case,  to  see  how  far  the 
plaintiffs  have  established  this  right  in  them- 
selves ;  and  without  examining  such  facts 
316*]  *in  detail,  I  am  warranted  in  saying, 
they  have  all  the  right  that  may  legally  be 
presumed  to  result  from  a  possession  of  about 
forty  years  ;  and  which  I  consider  amply  sus- 
ficient  to  raise  the  presumption  of  a  grant. 
Lord  Ellenborough,  in  a  late  case  decided  in 
the  Court  of  King's  Bench,  in  England,  says, 
the  general  rule  of  law  is,  that,  independent 
of  any  particular  enjoyment  used  to  be  had  by 
another,  every  man  has  a  right  to  have  the 
advantage  of  a  flow  of  water,  in  his  own  land, 
without  diminution  or  alteration  ;  but  an  ad- 
verse right  may  exist,  founded  on  the  occupa- 
tion of  another,  and  if  this  occupation  has  ex- 
isted for  so  long  a  time  as  may  raise  the  pre- 
sumption of  a  grant,  other  parties  must  take 
the  stream  subject  to  such  adverse  right,  and 
that  twenty  years'  exclusive  enjoyment  of  the 
water,  in  any  particular  manner,  affords  a 
presumption  of  right  in  the  party  so  enjoying 
it,  derived  from  grant  or  act  of  Parliament. 
(6  East's  Rep.,  214,  215.)  If  the  rules  there 
laid  down  are,  as  I  apprehended  them  to  be, 
undeniable  principles  of  the  common  law,  and 
we  apply  to  them  to  the  present  case,  they 
will  establish,  beyond  contradiction,  the  plaint- 
iff's right  to  the  use  of  the  water,  in  the  same 
manner  it  was  enjoyed  before  the  erection  of 
the  defendant's  mill  and  dam.  No  presump- 
tion of  right  derived  from  a  grant  can  attach 
to  the  defendants,  they  not  having  been  in 
possession  more  than  eight  or  ten  years.  If  I 
am  correct,  then,  with  respect  to  the  law,  as 
applicable  to  the  case,  it  remains  only  to  ex- 
amine the  facts  touching  the  injury  alleged  to 
have  been  sustained  by  the  plaintiffs,  in  order 
to  test  the  propriety  of  the  verdict.  The 
broad  question  for  the  determination  of  the 
jury  was,  whether  the  plaintiffs  had  sustained 
any  injury  by  the  mills  and  dam  erected  by 
the  defendants,  about  two  hundred  yards 
above  those  of  the  plaintiffs.  One  cause  of 
injury  complained  of  was  the  increased  diffi- 
culty of  getting  logs  into  their  dam.  On  this 
subject  there  was  no  contradiction  of  testi- 
mony. That  the  upper  dam  would  increase 
this  difficulty,  was  not  only  fully  established 
by  the  plaintiffs'  witnesses,  but  strengthened 
and  confirmed  by  those  of  the  defendants. 
The  injury  on  this  account  is  not  merely  nom- 
317*]  inal,  but  real  and  permanent,  and  *that 
to  a  very  considerable  extent.  One  of  the 
witnesses  testified  that  before  the  defendants' 
dam  was  built,  the  plaintiffs  might  bring  into 
their  dam  from  one  hundred  to  one  hundred 
and  fifty  logs  at  a  time,  whereas  at  present 
they  cannot  more  than  twenty-five,  and  that 
logs  are  frequently  lost  in  getting  them  over, 
or  past  the  upper  dam  ;  that  by  reason  there- 
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of,  within  four  years  past,  he  supposed  the 
plaintiffs  had  lost  as  much  as  four  hundred 
logs,  worth  from  thirty-five  to  forty  pounds  per 
hundred.  Another  witness  who  had  been  a 
sawyer  in  the  plaintiffs'  mill,  swore  that  it  was 
impracticable  to  go  round  the  upper  dam  with 
logs,  and  get  into  the  lower  dam,  the  course 
of  the  current  being  so  altered  that  they 
would  run  past,  and  that  being  obliged  to  run 
over  the  upper  dam,  the  cribs  or  rafts  were 
frequently  broken,  and  the  logs  lost  ;  that  the 
rubbish  from  the  upper  mill  was  a  daily  in- 
convenience to  the  lower  one ;  that  he  never 
was  employed  twenty-four  hours  in  sawing, 
without  clearing  it  away,  which  would  not 
have  been  the  case  but  for  the  upper  dam,  and 
he  estimated  the  damage  in  the  mere  stoppage 
of  the  mUl  at  eight  shillings  per  day.  From 
the  testimony  in  the  case,  it  appears  that  these 
dams  are  formed  by  throwing  wings  out  di- 
agonally into  the  river  ;  that  the  upper  dam 
stands  on  the  channel,  through  which  logs 
used  to  pass  to  the  plaintiffs'  mill ;  that  the 
eourse  of  the  current  is  thereby  changed,  set 
farther  out  into  the  river,  and  rendered  more 
rapid  ;  that  the  upper  dam  made  it  necessary 
for  the  plaintiffs  to  extend  theirs  farther  into 
the  river  for  the  purpose  of  getting  more  wa- 
ter, and  to  enable  them  to  bring  logs  into  their 
dam,  which  would  have  been  impracticable 
without  such  extension.  From  the  whole 
current  of  testimony,  I  think  it  is  manifest 
that  the  plaintiffs  have  sustained  very  essen- 
tial injury.  If  the  facts  in  the  case  will  war- 
rant the  presumption  that  the  plaintiffs'  right 
is  derived  from  a  grant,  that  right  must  be 
understood  to  secure  to  them  the  use  of  the 
water,  in  the  manner  they  enjoyed  it  before 
the  erection  of  the  defendants' dam.  I  admit 
that  actions  of  this  kind  ought  not  to  be 
countenanced,  where  the  damages  are  merelv 
nominal,  or  a  party  is  put  in  some  *tri-  [*31& 
fling  inconvenience ;  but  I  do  not  consider 
this  a  case  of  that  description :  the  damages 
here  are  real  and  permanent,  and  are  occa- 
sioned by  a  diversion  and  alteration  of  the 
usual  and  ordinary  current  of  the  water.  Un- 
der these  circumstances  I  cannot  think  the 
jury  confined  themselves  to  the  question  of 
damages,  bu£  undertook  to  pronounce  upon 
the  law  as  applicable  to  the  rights  of  the  par- 
ties. In  whatever  point  of  light,  therefore, 
the  case  is  viewed,  I  think  the  verdict  is  both 
against  law  and  evidence,  and  that  a  new  trial 
ought  to  be  granted. 

ihave  not  thought  it  necessary  to  sav  anj'- 
thing  respecting  the  newly  discovered"  testi- 
mony, because  I  do  not  consider  that  the  evi- 
dence on  the  trial  could  afford  any  presump- 
tion of  an  abandonment,  or  dereliction  by  the 
plaintiffs,  or  those  under  whom  they  claim,  of 
the  right  to  the  use  of  the  water,  as  formerly 
enjoyed.  If  any  doubt,  however,  could  arise 
on  that  subject,  it  would,  I  think,  be  removed 
by  the  affidavit  accompanying  the  present  ap- 
plication.1 

1. — A  new  trial  will  not  be  granted  on  the  around 
of  newly  discovered  evidence,  which  is  only  ma- 
terial to  impeach  or  contradict  witnesses  who  were 
sworn  at  the  trial.  Harrington  v.  Bidgelow,  2 
Denio,  109. 

The  granting  or  refusing-  of  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  is  not  a  mat- 
ter of  discretion,  where  it  clearly  appears  that  the 
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KENT,  Ch.  J.  The  first  object  of  inquiry,  as 
arising  upon  this  case,  is,  whether  the  fact 
proved  by  the  plaintiffs  will  authorize  a  re- 
covery. 

The  plaintiffs,  and  those  from  whom  they  de- 
rive title,  own  the  land  on  the  Hudson  River 
at  Stillwater,  and  had,  for  upwards  of  thirty 
years  before  the  erection  of  the  dam  corn- 
party  applying  for  the  new  trial  was  guilty  of  gross 
negligence  in  not  procuring  on  the  trial  such  evi- 
dence, and  it  is  exclusively  cumulative.  The  Peo- 
ple v.  Superior  Court  of  New  York,  5  Wend.,  114. 

If  a  court  of  subordinate  jurisdiction  grant  a  new 
trial  in  a  case  where  such  objections  exist,  a  man- 
damus will  be  awarded,  directing  the  rule  granting 
a  new  trial  to  be  vacated.  Id. 

A  new  trial  will  not  be  granted,  on  the  ground  of 
newly  discovered  evidence,  if  it  appears  that  the 
evidence  might,  with  reasonable  diligence,  have 
been  procured  before  the  first  trial.  Williams  v. 
Baldwin,  18  J.  K.,  489. 

Where  the  defendant  is  apprised  of  a  material 
witness  whose  appearance  he  cannot  procure  in 
time  for  the  trial,  he  ought  to  apply  to  the  judge 
to  postpone  the  trial ;  and  if  he  goes  to  trial  with- 
out the  testimony  of  the  witness,  and  a  f verdict  is 
found  against  him,  the  court  will  not  grant  a  new 
trial,  for  the  purpose  of  letting  in  the  evidence  of 
such  witness.  Jackson,  ex  dem.  Malin,  v.  Malin,  15 
J.  R.,293. 

On  motion  for  a  new  trial,  on  an  affidavit  of  newly 
discovered  evidence  from  A  B.  a  man  of  good 
character  and  reputation,  the  opposite  party  may 
read  affidavits  to  question  his  credibility.  Pomroy 
v.  Columbian  Ins.  Co.,  2  Cai.  R.,  260. 

A  new  trial  will  not  lie  granted  on  an  affidavit, 
stating  that  the  newly  discovered  witness  had  told 
the  party  what  he  would  say.  Shumway  v.  Fowler, 
4  J.  R.,  425. 

In  actions  of  ejectment  for  lands  in  the  military 
tract,  where  the  principal  or  turning  point  in  the 
cause  is  as  to  the  identity  of  the  soldier  or  person 
entitled  to  the  bounty  land,  each  party  claiming 
under  a  person  of  the  same  name,  by  different  deeds, 
the  court  will  grant  a  new  trial  on  affidavits 
of  newly  discovered  evidence  relative  to  the  iden- 
tity of  the  patentee,  though  such  evidence  consists 
of  cumulative  facts  to  the  same  point  which  was 
the  subject  of  inquiry  at  the  former  trial ;  these 
cases  as  to  the  title  in  the  military  tract  being  pecul- 
iar, and  not  strictly  to  be  governed  by  the  ordinary 
rules  relative  to  granting  new  trials  in  other  cases. 
Jacksor ,  ex  dem.  Wolcott.  v.  Crosby,  12  J.  R.,  354. 

In  causes  concerning  the  title  to  military  lands, 
where  the  identity  of  the  soldier  or  original  pat- 
entee is  in  question,  a  new  trial  may  be  granted,  to 
give  the  defendant  an  opportunity  of  impeaching 
the  character  of  the  principal  witness  for  the  plaint- 
iff ;  especially  when  the  defendant  has  been  a  long 
time  in  possession.  Jackson,  ex  dem.  Rowley,  v. 
Kinney.  14  J.  H.,  186. 

It  will  not  be  granted  on  an  affidavit  by  a  witness, 
that  he  was  mistaken,  or  surprised  on  his  examina- 
tion, and  explaining  and  correcting  a  mistake  in  his 
deposition.  Steinbach  v.  Columbian  Ins.  Co.,  2  Cai. 
R.,  129. 

A  new  trial  will  be  granted  in  a  feigned  issue  out 
of  chancery,  on  an  affidavit  of  newly  discovered  ev- 
idence. Doe  v.  Roe,  1  J.  C.,  402. 

On  motion  for  a  new  trial  in  ejectment,  the  affi- 
davits stated,  that  C.,  who  claimed  title  to  the  land 
in  the  possession  of  B.,  his  tenant,  had  the  care  and 
management  of  the  defense  of  the  suit,  and  was 
present  at  the  trial ;  that  F.  was  a  witness  at  the 
tri  il,  but  that  C.  did  not  know,  until  after  the  trial, 
that  F.  knew,  or  could  testify  the  facts,  stated  as 
material ;  though  it  appeared  that  B.,  the  tenant, 
who  was  not  present  at  the  trial,  did  know  be- 
fore the  trial,  that  F.  could  testify.  A  new  trial 
was  granted,  on  payment  of  costs,  as  the  evidence 
was  material,  and  the  suit  being  to  change  a  pos- 
session of  several  years.  Jackson,  ex  dem.  Gardner, 
v.  Laird,  8  J.  R.,  489. 

The  party  applying  for  a  new  trial  should  lay  be- 
fore the  court  the  facts  in  the  knowledge  of  his  wit- 
nesses, or  give  an  excuse  for  the  omission.  Hol- 
lingsworth  v.  Napier,  3  Cai.  R.,  182. 

The  court  will  decide  on  the  materiality  of  the 
evidence,  and  grant  the  motion,  or  not.  according- 
ly. Halsey  v.  Watson,  1  Cai.  R.,  24;  fcendrick  v. 
Delalield,  2  Cai.  R.,  67. 

In  order  to  obtain  a  new  trial,  on  the  ground  of 
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plained  of,  owned  and  enjoyed  a  grist  and  saw- 
mill upon  that  river.  The  Hudson  at  Still- 
water  is  a  fresh  river,  not  navigable  in  the 
common  law  sense  of  the  term,  for  the  tide 
does  not  ebb  and  flow  at  that  place.  In  the 
case  of  The  Royal  Fishery,  in  the  river  Banne 
(Davies's  Rep.,  152,  155,  157),  it  was  resolved, 
that  by  the  rules  and  authorities  of  the  corn- 
newly  discovered  evidence,  it  ought  to  appear  that 
the  testimony  has  been  discovered  since  the  last 
trial,  or  that  no  laches  is  imputable  to  the  party,  and 
that  the  testimony  is  material;  if  the  party  had 
known  of  the  existence  of  the  testimony,  and  could 
not  procure  it  in  time,  he  ought  to  have  applied  to 
postpone  the  former  trial.  Vandervoort  v.  Smith, 
2  Cai.  R.,  155 ;  Hollingsworth  v.  Napier,  3  Cai.  R., 
182 ;  Palmer  v.  Mulligan,  Id.,  307.  See  15  J.  R.,  293 ; 
18  J.  R.,  489. 

There  are  certain  principles  which  must  be  con- 
sidered settled.  1.  The  testimony  must  have  been 
discovered  since  the  former  trial.  2.  It  must  ap- 
pear that  the  new  testimony  could  not  have  been 
obtained  with  reasonable  diligence  in  the  former 
trial.  3.  It  must  be  material  to  the  issue.  4.  It 
must  go  to  the  merits  of  the  case,  and  not  to  im- 
peach the  character  of  a  former  witness.  5.  It 
must  not  be  cumulative.  The  People  v.  The  Supe- 
rior Court  of  New  York,  10  Wend.,  292. 

A  want  of  recollection  of  a  fact  which  by  due  at- 
tention might  have  been  remembered,  cannot  be  a 
reasonable  ground  for  granting  a  new  trial;  for 
want  of  recollection  may  always  be  pretended,  and 
may  be  hard  to  be  disproved.  Bond  v.  Cutler,  7 
Mass.  R.,  207.  Id. 

Where  a  motion  for  a  new  trial  is  founded  both 
upon  irregularity  and  newly  discovered  evidence, 
it  is  an  enumerated  motion.  Anonymous,  2  Cow., 
586 ;  Retnsen  v.  Isaacs,  1  Cai.  R.,  22 ;  Foden  v.  Sharp, 
4  J.  R.,  183. 

And  the  counsel  having  moved  the  matter  as  a 
non-enumerated  motion,  the  papers  were  returned 
without  further  consideration.  Anon.,  2  Cow.,  586. 

A  new  trial  will  not  be  granted,  even  in  a  criminal 
case,  because  the  district  attorney,  by  mistake,  with- 
holds in  his  hands  papers  important  to  the  defend- 
ant, unless  the  latter  uses  due  diligence  to  obtain 
them.  Where  the  district  attorney  told  him,  by 
mistake,  they  were  in  the  hands  of  C.,  who,  on 
being  applied  to,  answered  they  were  with  the  dis- 
trict attorney ;  but  the  defendant  did  not  explain 
the  mistake,  and  apply  to  the  district  attorney 
again  ;  held,  a  want  of  due  diligence.  The  People 
v.  Vermilyea,  7  Cow.,  369. 

A  new  trial  will  not  be  granted,  on  motion  of  a 
defendant  convicted  in  a  criminal  case,  on  the 
ground  that  a  co-defendant  tried  at  the  same  time, 
and  acquitted,  was  a  material  witness  for  the  con- 
victed defendant.  Id. 

Such  testimony  is  not  newly  discovered,  though 
the  acquitted  defendant  is  now,  for  the  first  time, 
competent  as  a  witness.  Id. 

A  new  trial  will  not  be  granted,  on  the  ground  of 
newlv  discovered  evidences  when  that  evidence  is 
merely  cumulative.  Whitbeck  v.  Whitbeck,  9  Cow., 
266. 

The  law  will  not  allow  a  new  trial  to  the  defend- 
ant, merely  to  afford  him  an  opportunity  to  prove 
the  plaintiff  a  felon.  Such  an  indulgence  would 
not  have  been  granted  to  the  people,  if  the  party 
so  charged  had  been  once  tried  and  acquitted. 
Beers  v.  Root,  9  J.  R.,  264. 

If  the  defendant  had  discovered  new  evidence 
which  went  to  the  plea  of  not  guilty,  and  that  only, 
it  would  have  altered  the  case.  Id. 

Neither  will  new  trial  be  granted  to  impeach  wit- 
nesses  who  testified  on  the  former  trial.  Halsey  v. 
Watson,  1  Cai.  R.,  24;  Shumway  v.  Fowler,  4  J.  R., 
415;  Durvee  v.  Dennison,  5  J.  R.,  248:  Brown  v. 
Hovt.  3  J".  R.,  255 ;  Jackson,  ex  dem.  Rowley,  v.  Kin- 
ney, 14  J.  R.,  186.  See  The  People  v.  The  Superior 
Court  of  N.  Y..  10  Wend.,  285. 

A  party  moving  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence,  is  bound  to  produce 
the  affidavits  of  the  witness,  from  whom  such  evi- 
dence was  to  come,  setting  forth  the  facts,  or  show 
that  such  affidavit  could  not  lie  obtained.  Denn  v. 
Morrel,  1  Hall,  382. 

Where  the  evidence  is  strictly  cumulative,  it  can- 
not be  the  ground  of  granting  a  new  trial.  Wheel- 
wright v.  Beers,  2  Hall.  391. 

It  cannot  be  objected  to  the  granting  of  a  new 
trial  on  the  ground  of  newly  discovered  evidence 
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mon  law,  every  river  where  the  sea  does  not 
ebb  and  flow,  was  an  inland  river  not  navi- 
gable, and  belonged  to  the  owners  of  the  ad- 
joining soil.  This  case  was  cited  by  Mr.  Jus- 
tice Yates,  in  Carter  v.  Mureot  (4  Burr.,  2162), 
as  a  very  good  case,  and  a  solid  authority,  and 
in  that  latter  case  recognized  this  distinction 
between  rivers  navigable  and  not  navigable  ; 
and  in  The  King  v.  Wliarton  (12  Mod.,  510), 
319*]  Lord  Holt  laid  down  the  *same  doc- 
trine. In  Sir  Mathew  Hale's  excellent  treatise, 
De  jure  Marts,  &c.,  Hargrave's  Law  Tracts, 
and  which  is  considered  by  Mr.  Butler  as  ex- 
hausting the  whole  law  on  the  subject,  he  lays 
down  the  law  generally  that  fresh  rivers,  of 
what  kind  soever,  do,  of  common  right,  be- 
long to  the  owners  of  the  adjacent  soil,  but  he 
admits  that  fresh  rivers,  as  well  as  those  which 
ebb  and  flow,  may  be  under  the  servitude  of 
the  public  interest,  and  may  be  of  common  or 
public  use  for  the  carriage  of  boats,  &c.,  and 
in  that  sense  may  be  regarded  as  common 
highways  by  water.  Thus,  he  adds,  that  the 
Wey,  Severn,  Thames,  &c.,  as  well  above  as 
below  the  flowing  of  the  tide,  and  as  well  in 
the  parts  where  they  are  of  private  as  of  pub- 
lic property,  are  public  rivers  juris  public-i;  and 
nuisances  and  impediments  therein  are  liable 
to  be  punished  by  indictment.  They  are 
called  public  rivers,  not  in  reference  to  the 
property  of  the  river,  but  to  the  public  use. 
(Hargrave,  p.  5,  8,  9.)  This  is  the  true  and 
just  rule  which  harmonizes  private  right  with 
the  public  interest.  The  Hudson  at  Stillwater 
isjcapable  of  being  held  and  enjoyed  as  pri- 

that  such  evidence  is  cumulative,  if  the  evidence 
alleged  to  be  newly  discovered  is  of  a  different  kind 
and  character  from  that  adduced  on  the  trial; 
as  where  the  evidence  on  the  trial  is  wholly  circum- 
stantial and  the  evidence  newly  discovered  is  posi- 
tive and  direct.  Guiot  v.  Butts,  4  Wend.,  579. 

In  ordinary  cases,  where  the  newly  discovered 
-  testimony  consists  of  admissions  made  by  the  party 
against  whom  it  is  intended  to  be  used,  the  motion 
will  not  be  granted  ;  but  where  the  suit  is  against 
executors  of  a  deceased  person  on  a  stale  demand, 
the  motion  will  be  granted  ;  and  in  such  case,  the 
court  will  not  be  astute  in  inquiring  into  the  dis- 
crepancies between  the  testimony  given  and  that 
offered  to  be  produced  on  the  second  trial,  but  will 
leave  the  credibility  of  the  witnesses  to  be  passed 
upon  by  the  jury.  Id. 

Application  for  a  new  trial  on  account  of  newly 
discovered  evidence  considered.  Porter  v.  Talcot, 
1  Cow.,  359. 

New  trial  granted  in  ejectment  for  land  in  the 
military  tract,  on  the  ground  of  newly  discovered 
evidence,  though  this  was  cumulative  merely,  and 
tended  to  impeach  a  witness  sworn  at  the  first  trial. 
Ejectment  for  military  lots  are.  in  this  respect,  an  ex- 
ception to  the  general  rule.  Jackson  v.  Hooker,  5 
Cow.,  207. 

It  is  against  the  general  rule  to  grant  a  new  trial, 
merely  for  the  discovery  of  cumulative  facts  and 
circumstances  relating  to  the  same  matter,  which 
was  principally  controverted  upon  the  former  trial. 
It  is  the  duties  of  the  parties  to  come  prepared  upon 
the  principal  point,  and  new  trials  would  be  end- 
less, if  every  additional  circumstance,  bearing  on 
the  fact  in  litigation,  was  a  cause  for  a  new  trial. 
Smith  v.  Brush,  8  J.  R.,  84 ;  Steinback  v.  Col.  Ins. 
Co.,  2  Cai.  R.,  129 ;  Pike  v.  Evans,  15  J.,  210. 

The  judge  at  the  trial  has  a  discretion  in  respect  to 
the  admission  of  evidence  out  of  the  regular  and 
usual  course.  Thus,  after  the  defendant's  counsel 
had  summed  up,  and  while  the  counsel  for  the 
plaintiff  were  speaking,  the  counsel  for  the  defend- 
ant informed  the  judge  that  he  had  just  discovered, 
from  a  paper  in  the  possession  of  one  of  the  plaint- 
iff's witnesses,  that  the  money,  &c.,  was  not  in  fact 
received,  &c. ;  and  asked  leave  to  give  that  in  evi- 
dence, and  upon  the  judge's  refusal  the  court 
granted  a  new  trial,  with  costs  to  abide  the  event 
of  the  suit.  Mercer  v.  Sayre,  7  J.  R.,  308. 
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vate  property,  but  it  is,  notwithstanding,  to  be 
deemed  a  public  highway  for  public  uses  such 
as  that  of  rafting  lumber,  to  which  purpose  it 
has  heretofore  oeen,  and  still  is,  beneficially 
subservient.  To  obstruct  this  and  other  pub- 
lic uses  of  the  river,  by  dams,  &c.,  would  be  a 
nuisance,  but  of  this  question  we  have  nothing 
to  do  in  the  present  case.  Whether  a  dam  or 
mill  be  a  nuisance,  is  a  question  of  fact  which 
is  not  examinable  in  this  present  action,  and  if 
it  was,  there  is  every  reason  to  conclude  that 
neither  of  the  dams  or  mills  are  nuisances 
from  the  length  of  time  that  they  have  been 
permitted  to  remain. 

It  is  not  stated  whether  the  river  was  or  was 
not,  excepted  out  of  the  grants  under  which 
the  parties  in  this  suit  hold  their  property. 
The  case  admits  that  the  right  of  the  premises, 
whatever  it  is,  was  in  the  plaintiffs,  and  we 
have  seen  that  the  river  at  the  place  in  question 
is  susceptible  of  being  granted  without  any  pub- 
lic inconvenience  because  the  right  of  the  public 
to  the  use  of  the  water  for  *navigation  [*32O 
would  remain  incontestable.  As  between  the 
parties  to  this  suit  and  the  question  litigated 
bv  them,  the  water  may  be  considered  as  if  in- 
cluded in  their  grants,  whatever  the  real  fact 
may  be.  The  defendants  have  clearly,  there- 
fore, no  right  to  obstruct  the  plaintiffs  in  the 
enjoyment  of  the  water.  They  have  an  equal 
right  to  build  a  mill  on  their  soil,  but  they  must 
so  use  the  water,  and  so  construct  their  dam, 
as  not  to  annoy  their  neighbor  below  in  the 
enjoyment  of  the  same  water.  The  plaintiffs 
had  used  and  enjoyed  their  mills  even  beyond 

On  a  motion  for  a  new  trial,  on  the  ground  of 
newly  discovered  evidence,  a  case  of  what  tran- 
spired on  the  trial  must  be  presented.  Anon.,  7 
Wend.,  331. 

A  party  who  asks  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  is  chargeable  with 
laches,  if  previous  to  the  trial  he  knew  that  the  wit- 
ness, whose  testimony  he  seeks  to  introduce  as 
newly  discovered,  must  probably,  from  his  situation 
and  employment  at  the  time  of  the  transaction,  the 
subject  of  the  controversy,  be  conversant  with  the 
facts  in  relation  to  the  transaction,  and  especially 
where  previous  to  the  trial  the  party  knew,  as  the 
witness  himself  testifies,  what  the  witness  could 
testify  to,  although  at  the  time  of  the  trial,  and 
while  preparing  therefor,  the  party  had  forgotten 
what  the  witness  could  testify  to.  The  People,  er 
rel.  Oelricks,  v.  The  Superior  Court  of  N.  Y.,  10 
Wend.,  285. 

Evidence  is  cumulative  when  it  goes  to  the  fact 
principally  controverted  on  the  former  trial,  and 
respecting  which  the  party  asking  for  a  new  trial 
produced  testimony  on  the  trial  of  the  cause,  as  in 
this  case,  where  the  turning  point  of  the  cause  was, 
whether  a  bill  of  exchange  was  or  was  not  left  at  a 
bank  for  collection  before  noon  of  a  certain  day, 
and  both  parties  produced  testimony  as  to  the  time 
when  the  bill  was  left,  it  was  held  that  the  evidence 
of  a  witness  not  produced  on  the  trial,  corroborat- 
ing and  supporting  testimony  which  was  adduced 
that  the  bill  was  left  after  noon,  was  cumulative.  Id. 

Where  the  question  upon  the  trial  was,  whether  a 
suit  of  clothes  had  been  left  at  the  stage  office  in 
Utica,  in  season  to  be  sent  to  Sackett's  Harbor  by 
the  stage.  The  verdict  was  against  the  defendant. 
The  newly  discovered  testimony,  the  court  say,  is 
material  to  make  out  the  delivery  of  the  clothes  by 
the  time  agreed  on,  and  the  only  objection  was  that 
the  testimony  was  cumulative.  They  add  that  the 
newly  discovered  evidence  did  not  relate  to  any 
new  fact.  Pike  v.  Evans,  15  J.  R.,  210. 

The  evidence  there  was  material ;  but  it  went  to 
prove  what  had  been  the  point  in  dispute  on  the 
former  trial.  It  was  rejected  as  cumulative.  M. 

Cumulative  evidence  is  said  to  be  such  as  tends  to 
support  the  same  fact  which  was  before  attempted 
to  be  proved.  The  People  v.  The  Superior  Court  of 
N.  Y.,  10  Wend.,  285;  3  New  York  Dig.,  p.  590, 
ft  •-•''</• 
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the  present  period  of  limitation  in  a  writ  of 
right,  when  the  defendants  built  their  dam. 
It  was  not  requisite,  however,  that  the  plaint- 
iffs should  have  been  able  to  prescribe  for  the 
enjoyment  of  their  mills.  It  is  sufficient  that 
they  had  an  interest  in  the  water,  and  the  de- 
fendants cannot  lawfully  divert  the  natural 
course  of  the  river  or  injure  the  plaintiffs  in 
the  exercise  of  their  rights.  A  water-course 
doth  not  begin  by  prescription,  as  Whitlock, 
«/.,  observes,  nor  yet  by  assent,  but  the  same 
both  begin  ex  jure  naturae,  having  taken  this 
course  naturally  and  cannot  be  diverted.  All  the 
cases  agree  that  the  plaintiff  need  not  aver  his 
mill  to  be  an  ancient  mill,  where  a  natural 
water-course  is  diverted.  (1  Vent.,  237  ;  Skinn 
6">;  Palm.,  290  ;  1  Wils.,  147;  3  Bulst,,  340.) 
The  fact,  then,  of  the  interruption  of  the  use  of 
the  water  after  the  mill  was  burnt,  and  before 
it  was  rebuilt,  is  perfectly  immaterial.  The 
question  is,  have  not  the  defendants  materially 
and  permanently  injured  the  plaintiffs  by  giv- 
ing a  different  direction  to  the  course  of  the 
main  current  ?  Many  cases  may  be  supposed 
which  would  be  damna  absque  injuria  ;  such, 
for  instance,  as  the  insensible  evaporation  and 
decrease  of  water  by  dams,  or  the  occasional 
increase  and  decrease  of  the  velocity  of  the 
•current  and  of  the  quantum  of  water  below. 
Many  such  circumstances  may  be  inevitable 
from  the  establishment  of  one  dam  above  an- 
other upon  the  same  stream.  The  question  in 
such  cases  would  turn  upon  the  nature  and 
extent  of  the  injury.  Here  the  injury  is  a 
continued  and  permanent  one,  and  very  mate- 
rial to  the  party.  The  defendants  have  not 
321*]  attempted  *to  show  that  the  injury 
was  inevitable  and  that  they  cannot  have  and 
enjoy  a  mill  in  the  place  they  do  without  creat- 
ing this  injury.  What  would  be  the  effect  of 
this  proof,  if  shown,  would  be  another  ques- 
tion ;  but  no  such  defense  has  been  attempted, 
and  I  may  take  it,  therefore,  for  granted  that 
the  defendants  can,  if  they  please,  so  alter  their 
clam  as  to  be  able  to  enjoy  their  mill  and  avoid 
.giving  the  injury. 

If  a  right  of  action  in  the  plaintiffs  be 
assumed,  I  think  this  a  case  proper  for  the 
interference  of  the  court.  The  verdict  is  clearly 
against  evidence.  The  plaintiff  had  eight 
witnesses  who  established  the  fact  that  the 
dam  and  mills  of  the  defendants  did  materially 
injure  and  disturb  the  plaintiffs.  One  witness 
estimated  the  damage  from  $90  to  $100  a  year. 
The  four  witnesses  on  the  part  of  the  defend- 
ants do  not  attempt  any  direct  contradiction 
<if  this  fact.  They  prove  only  that  the  plaint- 
iffs had  felt  inconveniences  before  the  erection 
of  the  defendants'  dam,  but  they  do  not  deny 
that  these  inconveniences  have  been  increased". 

For  these  reasons  I  am  of  opinion  that  the 
verdict  ought  to  be  set  aside. 

New  trial  refused. 


Reviewed— 33  N.  Y.,  472. 

Cited  in— 9  Johns.,  527;  10  Johns.,  237,242;  15  Johns., 
218:  17  Johns.,  211 ;  18  Johns.,  489 ;  20  Johns.,  99;  B 
Cow.,  280,  376  ;  7  Cow.,  268 ;  1  Woiid.,  387 ;  5  Wend., 
4fiO;  10  Wend.,  2(S ;  13  Wend.,  371:  14  Wend.,  41;  2 
Paige,  609;  5  Paige,  143 ;  9  Paige,  553,  563:  0  N.  Y., 
558;  72  N.  Y.,  216;  74  N.  Y.,  347;  77  N.  Y.,  530;  6 
Barb.,  269 ;  8  Barb.,  244 ;  9  Barb.,  360 ;  17  Barb..  650 ; 
18  Barb.,  285 ;  30  Barb.,  16  ;  7  W.  Dig .,  274 ;  4  Mason, 
402  ;  2  McLean,  382 ;  1  Wood.  &  M.,  413,  487. 
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M'VICAR  v.  WOOLCOT. 

Commission — Death  of  Witness. 

On  the  death  of  a  witness  to  be  examined  on  a 
commission,  the  court  will  not  permit  a  new  name 
to  be  inserted,  though  they  may  allow  a  new  com- 
mission, at  the  peril  of  the  party. 

MR.  HOPKINS,  in  consequence  of  the  death 
of  a  witness  to  be  examined  on  a  commis- 
sftm  sent  to  England,  and  sued  out  early  in  the 
last  spring,  moved,  on  behalf  of  the  defendant, 
to  amend  by  inserting  the  name  of  a  new  wit- 
ness who  could  prove  the  fact  the  testimony 
of  the  deceased  would  have  gone  to  establish, 
or  to  be  at  liberty  to  issue  a  new  commission. 

Per  Curiam.  Were  we  to  permit  the  amend- 
ment, the  opposite  party  might  lose  the  benefit 
of  cross-examining  ;  for  the  interrogatories 
exhibited  to  one  might  not  be  proper  to  admin- 
ister to  another,  from  whom  it  might  be 
*wished  to  extract  new  evidence.  The  [*322 
first  part  of  the  motion  must  therefore  be 
denied  ;  but  you  may  take  a  new  commission 
at -your  peril,  without,  however,  any  stay  of 
proceedings  on  the  part  of  the  plaintiff. 


COOK  ET  AL.  v.  CAMPBELL  AND  LtfRAINE. 

Bail  —  Proceedings    Against — Time    Between 
Teste  and  ca.  sa. 

To  warrant  proceedings  against  bail,  there  need 
not  be  eight  days  between  the  tf.ste  and  return  of  the 
ca.  sa.  against  the  principal ;  it  is  enough  if  it  have 
lain  four  days  in  the  sheriff's  office. 

IN  debt  on  recognizance  of  bail  the  defend- 
ants pleaded,  1.  Nul  tiel  record.  2.  That 
the  ca.  sa.  against  the  principal  was  not  duly 
issued.  The  plaintiffs  replied,  taking  issue  on 
both  pleas. 

Under  these  circumstances  the  plaintiffs 
gave  notice  of  bringing  on  the  trial  by  record, 
and  the  defendants  of  setting  aside  the  whole 
proceedings  for  irregularity  in  the  ca.  sa. 

Both  motions  came  on  together,  and  the 
record  being  admitted,  judgment  was  demand- 
ed, against  which  the  defendant  relied  on  the 
irregularity  to  prevent  its  being  allowed. 

Mr.  Boyd,  for  the  defendant,  insisted  that 
to  warrant  any  proceedings  against  the  bail, 
there  must  be  eight  days  between  the  te#te  and 
return  of  the  capia*  ad  satisf«cifnduin.  (1  Sell. 
Prac.,  550 ;  2  Salk.,  601  ;  Ball  v.  Jfanueaiptor* 
of  Russell,  2  Ld.  Raym.,  1176,  S.  C.)  This 
objection  appearing  on  the  face  of  the  record 
was,  he  urged,  a  sufficient  reason  for  refusing 
the  application  for  judgment  ;  and  though  the 
matter  ought  not  to  have  been  availed  of  by 
plea,  still  that  informality  would  not  preju- 
dice. In  favor  of  bail  the  court  go  great 
lengths,  and  1  Black.,  74,  would  be  found  a 
stronger  case  than  the  present. 

Mr.  Van  Wyck,  contra.  There  cannot  be 
any  cause  assigned  for  the  practice  mentioned. 
The  writ  has  lain  four  days  in  the  sheriff's 
office  and  is  all  which  is  requisite. 

Per  Curiam.  The  plaintiffs  must  have  their 
judgment,  and  the  motion  on  behalf  of  the 
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defendants  be  denied.  There  is  no  such  prac- 
tice of  this  court,  as  that  of  requiring  eight 
days  between  the  teate  and  return  of  the  ca.  »a. 
nor  is  there  any  reason  why  it  should  be  neces- 
sary.1 

Judgment  for  tlw  plaintiff. 


323*]    *VAN   WINKLE    v.    KETCHAM. 

Infant — Note. 

The  note  of  an  infant  given  in  the  course  of  trade 
cannot  be  enforced  against  him  by  the  payee. 

THE  COURT  decided  in  this  cause,  that  the 
promissory  note  of  an  infant,  carrying  on 
trade  as  adult,  could  not  be  enforced  against 
him  by  the  payee,  who  had  taken  it  in  the 
course  of  business,  without  knowing  the  de- 
fendant's nonage.2 

Cited  in— 15  Wend.,  71. 


LENOX,  MAITLAND  AND  RENWICK 

v. 
ROWLAND,  RUSSEL  ET  AL. 

Attachment — Absent  and  Absconding  Debtors — 
Demand*  Ex  Contractu —  Unliquidated. 

For  all  demands  arising  ex  contractu,  though  the 
amount  be  unliquidated,  an  attachment  may  be 
issued  against  the  property  of  absconding  and 
absent  debtors,  under  the  act  granting  relief  against 
them. 

,  rriHE  COURT  having,  on  a  former  day  (see 
J-  ante,  257),  allowed  the  plaintiffs  to  show 
that  they  had  such  a  demand  against  the  de- 
fendants as  would  warrant  the  attachment, 

Mr.  Hoffman  now  read  an  affidavit  by  which 
it  appeared  that  their  claim  was  founded  on 
the  contract  contained  in  a  bill  of  lading,  for 
the  delivery  of  goods  shipped  on  board  the  de- 
fendant's vessel. 

LIVINGSTON,  J.,  delivered  the  opinion  of 
the  court : 

We  are  to  determine,  not  whether  the  affi- 
davit now  read  would  have  been  the  proper 
basis  of  an  attachment,  but  whether  the  de- 
mand, as  now  disclosed,  is  sufficient  to  support 
it.  Although  by  the  terms  of  the  oath  the 

/ 

1. — See  Carmer  v.  Weeks  &  Tompkins,  3  Johns. 
Rep.,  246,  the  same  point  in  almost  totidem  verbis,  in 
which  the  Chief  Justice  supposed  it  had  not  been 
antecedently  determined. 

2. — The  note  of  an  infant  (though  a  negotiable 
one)  is  voidable,  and  not  void,  and  may  be  affirmed 
after  the  infant  comes  of  age.  Goodsell  v.  Myers,  3 
Wend.,  479;  Roof  v.  Stafford.  7  Cow.,  179;  see  10 
Johns.  Rep.,  33. 

Where  an  infant  took  the  note  of  a  third  person 
in  payment  for  work  done,  and  retained  it  for  eight 
months  after  he  came  of  age,  and  then  offered  to 
return  it  and  demanded  payment  for  his  work  ; 
held,  in  an  action  for  the  work  and  labor  per- 
formed by  him,  that  the  retaining  of  the  note  for 
such  a  length  of  time  was  a  ratification  of  the  con- 
tract made  during  infancy,  especially  when,  in  the 
mean  time,  the  maker  of  the  note  had  become  in- 
solvent, the  debt  lost,  and  the  offer  to  return  made 
on  the  heel  of  that  event.  Delano  v.  Blake,  11 
Wend.,  85 ;  3  New  York  Dig.,  p.  42. 

664 


creditor  is  to  swear  that  the  party  is  indebted 
to  him  in  the  sum  of  one  hundred  dollars  or 
upwards,  it  does  not  follow  that  the  demand 
is  to  be  certain  as  to  fall  within  the  technical 
definition  of  a  debt,  or  as  to  be  susceptible  of 
liquidation,  without  the  intervention  of  a  jury. 
The  law  is  remedial,  and  should  be  so  con- 
strued as  to  embrace  as  many  cases  as  possible. 
Being  indebted  is  synonymous  with  owing  ;  it 
is  sufficient,  therefore,  if  the  demand  arise- 
on  contract.  The  other  provisions  of  the  act 
plainly  indicate  that  its  relief  was  to  extend 
thus  far  at  least,  and,  if  the  whole  act  be  con- 
strued together,  leave  but  little  or  no  doubt  on 
the  subject.  The  16th  section  declares,  that  in 
case  a  controversy  arise  concerning  any  claim, 
debt,  or  demand,  respecting  the  estate  of  the 
*debtor,  the  trustees  may  have  it  [*324 
settled  by  reference  ;  and  by  the  21st  section, 
the  attachment  may  be  superseded,  if  the 
debtor  will  give  security  to  appear  and  plead 
to  any  action  to  be  brought  against  him  in  any 
court  of  law  or  equity,  and  to  pay  such  sum  as 
shall  be  recovered  against  him.  It  is  very 
evident  from  these  sections  that  it  was  not  in- 
tended to  confine  the  remedies,  either  in  favor 
of,  or  against,  such  estate,  to  cases  of  ascer- 
tained and  liquidated  debts.  Else  why  speak 
of  any  claim  in  the  first,  and  why  compel,  by  the 
other,  the  party,  in  order  to  get  rid  of  this  pro- 
cess, to  appear  to  any  suit  in  law  or  equity. 
These  terms  are  broad  enough  to  include  at  least 
all  demands  originating  in  contract.  Nor  can  it 
make  any  difference  whether  the  goods  in  the 
present  case  were  not  delivered  at  all,  or  de- 
livered in  a  damaged  condition.  In  either 
case  the  demand  arises  on  the  bill  of  lading. 
Nor  ought  the  form  of  declaring  to  vary  the 
case.  In  the  first  case,  the  party  might  cer- 
tainly declare,  generally,  that  the  goods  did 
not  come  to  hand,  without  stating  that  this  was 
owing  to  the  negligence  or  carelessness  of  the 
master,  and  if  this  general  form  of  declaring 
cannot  be  pursued  in  the  latter  case,  it  can  and 
ought- to  make  no  difference.  In  both  cases 
the  owners  are  liable  on  the  contract  of  the 
master,  as  much  as  if  they  had  signed  it  them- 
selves. Nor  can  the  difficulty  of  ascertaining 
the  precise  damage  make  any  difference.  This 
must  always  be  more  or  less  liable  to  some  un- 
certainty. To  obtain  a  liquidation  a  reference 
may  be  resorted  to.  and  if  the  trustees  will  not 
submit  to  one,  they  may  be  sued,  and  a  jury 
will  settle  the  quantum  of  the  demand.  If  a 
carpenter  contracts  to  build  a  house  for  a  given 
sum,  and  does  it  so  negligently  that  it  falls  the 
very  day  it  is  finished,  and  then  absconds  pos- 
sessing a  large  property,  it  would  be  strange 
that  I  should  have  no  remedv,  because  it  be 
necessary  to  declare  against  him  for  a  misfeas- 
ance or  nonfeasance,  or  because  it  may  require 
some  little  calculation  to  settle  the  damages. 
The  substantial  inquiry,  in  this  stage  of  the 
proceeding,  must  be  to  ascertain  whether  the 
party  has  a  *legal  claim  arising  on  [*32o 
contract,  not  by  what  kind  of  action  it  is  to  be 
enforced,  which  has  ever  appeared  to  me  a  very 
fallacious  mode  of  testing  questions  of  this 
kind.  From  the  whole  tenor  of  the  act  it  is 
very  evident,  whatever  may  be  the  phraseology 
of  its  first  clause,  that  its  design  was  to  place 
the  property  of  a  debtor  in  trustees  for  the 
payment,  not  solely  of  debts  within  the  legal 
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acceptation  of  that  term,  but  of  every  demand 
contracted  against  his  estate,  as  well  those 
due  to  the  attaching  party,  as  to  others,  and  in 
like  manner  to  give  the  trustees  a  remedy  as 
broad  against  third  persons.  If  we  once 
begin  to  refine  or  make  nice  distinctions  on  this 
subject,  no  one  can  say  where  we  shall  land. 
The  act  will  soon  be  repealed  or  become  a  dead 
letter.  As  this  demand,  then,  is  founded  on 
contract,  it  can  be  of  no  importance  in  what 
way  the  injury  arose,  nor  can  we  say  it  is  of  a 
kind  not  to  support  the  attachment.  The 
mpersedeas  is,  therefore,  denied.1 


Cited  in-7  Barb., 
42  Wis.,  419. 


I:  1  Duer,  43;  1  Woods,  498; 


LINK  v.  BEUNER. 

1.  Slave — Sale  of  Services  of  .     2.  Statutes — Im- 
portation into  State — Time  of— Freedom. 

A  sale  of  the  services  of  a  slave,  is  the  same  as  a 
sale  of  a  slave.* 

A  slave  imported  into  the  State  after  June,  1785, 
and  sold  after  October,  1801,  is  withiu  the  protection 
of  the  Act  of  1788,  and  entitled  to  be  free,  notwith- 
standing the  law  of  1788  is  repealed  by  that  of  April, 
1801  he  having  acquired,  under  the  statute  of  1788, 
a  right  not  to  be  sold,  which  right  is  preserved  to 
him  by  the  proviso  in  the  Repealing  Act  of  1801. 

Citations-Act  of  1782. 1788, 1801 ;  2  Johns.  Cas.,  79 ; 
2  Johns.  Cas..  89. 

THIS  was  an  action  to  recover  the  amount 
paid  for  the  services  of  a  negro  man  named 
Bartley,  and  brought  up  on  the  following  case : 

By  an  act  of  the  Legislature,  passed  in  1788, 
proprietors  introducing  slaves  into  this  State, 
after  the  1st  day  of  June,  1785,  were  pro- 
hibited from  selling  them  as  slaves,  and  such 
persons,  if  "sold  contrary  to  the  true  intent 
and  meaning  of  the  act,"  were  declared  to  be 
free. 

In  1794,  Jasper  Parsons,  the  former  owner 
of  the  negro  in  question,  brought  him  into  this 
State.  On  the  8th  of  April,  1801,  by  the  5th 
section  of  another  law  respecting  slaves,  it  was 
enacted,  "That  if  any  person  whatsoever, 
within  this  State,  shall,  under  any  color  or 
pretext  whatever,  sell  as  a  slave,  or  transfer 
for  any  period  whatever,  any  person  who  shall 
hereafter  be  imported  or  brought  into  this 
State  as  a  slave,"  "every  person  so  imported 
or  brought  into  this  State,  and  sold  contrary 
326*]  to  the  true  intent  *and  meaning  of 
this  act,  shall  be  free."  On  the  same  day  it 
was  ordained  by  another  statute  (1  Rev.  Laws, 
619,  ch.  189),  that  "  all  acts  and  parts  of  acts, 
heretofore  passed  by  the  Legislature  of  this 
State,  which  come  within  the  purview  or 
operation  of  any  of  the  acts  passed  during  the 
present  session  of  the  Legislature,  commonly 
called  the  revised  acts,  shall  be,  and  the  same 

1.— See  relative  to  attachments,  New  York  Code  of 
Civil  Procedure,  sections  635  to  713  inclusive. 

*An  agreement  by  the  owner  of  a  negro  slave, 
that  the  slave  shall  work  for  another  during  his  life: 
provided  that  if  the  vendee  sell  him  within  two 
years,  he  shall  pay  the  vendor  one  half  the  purchase 
money,  is  a  sale  of  the  slave.  Trongott  v.  Bycre,  5 
Cow.,  480. 
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are  hereby  repealed  from  and  after  the  first 
day  of  October  next  ;  provided,  however,  that 
such  repeal  shall  not  affect  any  act  done,  right 
accrued,  &c.,  previous  to  the  said  first  day  of 
October  next,  but  every  such  act  and  right 
shall  remain  as  valid,  &c.,  as  if  all  the  acts  and 
parts  of  acts  hereby  intended  to  be  repealed, 
had  remained  in  full  force." 

In  March,  1803,  when  the  negro  above 
named  was  eighteen  years  old,  Parsons,  for  a 
bona  fide  consideration,  transferred  to  the  de- 
fendant his  services  for  twenty  years,  by  a 
regular  indenture,  containing  a  clause  of  manu- 
mission at  the  expiration  of  that  time.  In 
April,  1804,  the  defendant,  for  the  sum  of  $225, 
by  indorsement  assigned  the  residue  of  the 
term  to  the  plaintiff,  into  whose  service  the 
negro  entered,  but  on  the  15th  of  August  fol- 
lowing deserted  it,  claiming  to  be  free. 

It  was  now  submitted  to  the  court  whether, 
under  the  above  circumstances,  he  was  entitled 
to  freedom  ?  If  so,  the  right  to  recover  was 
admitted. 

Mr.  Hai-i&on,  for  the  plaintiff.  This  is  a 
case  arising  on  the  law,  as  it  stood  antecedent 
to  the  last  statute  on  this  subject.  It  must  be 
considered  on  the  footing  of  the  Act  of  1788 ; 
for  that  of  1801  did  not  introduce  new  regula- 
tions, so  much  as  confirm  the  old,  of  which  it 
makes  a  part.  By  the  first  of  these  statutes 
slaves  introduced  into  this  State  after  the  first 
of  June,  1785,  and  sold  as  such,  are  declared 
to  be  free. 

But  here,  it  may  be  said,  the  negro  in  ques- 
tion was  not  sold  as  a  slave.  Allowing  him 
not  to  have  been  disposed  of  in  todidem  verbi* 
as  a  slave,  the  transfer  is,  in  effect,  the  same, 
for  it  is  to  last  for  twenty  years  of  the  life  of 
|  a  man  of  18.  This  would  exhaust  all  the  valu- 
able portion  of  his  existence,  and  if  not  within 
the  strict  letter  of  the  law  *of  1788,  is  [*327 
clearly  within  the  proviso  of  the  5th  section  of 
that  of  1801.  It  is  there  declared,  any  person, 
"under  any  color  or  pretext,"  sold  as  a  slave, 
"or  transferred  for  any  period  whatever," 
" contrary  to  the  true  intent  and  meaning"  of 
the  act,  shall  be  free.  The  true  intent  and 
meaning  of  the  legislative  provisions,  on  this 
subject,  were,  from  the  first,  to  prevent  the 
importation  and  traffic  in  slaves.  Courts  have, 
therefore,  been  liberal  in  the  exposition  of 
these  ordinances,  and  extended  their  principles 
to  transactions  not  within  the  words,  but  the 
mischief.  A  case  arose,  where  a  man,  who 
had  deserted  from  his  master's  service  in  an- 
other State,  was  sold  here  for  a  period  which 
would  wear  out  the  prime  of  his  days,  and 
yet,  though  he  was  not  imported,  nor  sold  as 
a  slave,  the  court  held  the  manner  of  a  slave's 
entering  into  this  State  to  be  an  immaterial 
circumstance,  not  inquirablc  into ;  and  that 
the  transfer  was  a  mere  evasion  of  the  act, 
which  would  become  a  dead  letter,  if  sales  of 
services  were  to  be  tolerated.  It  follows  that 
the  insertion  of  that  word,  in  the  conveyance 
from  Parsons,  does  not  make  this  transaction 
less  a  sale,  nor  in  the  least  impeach  the  negro's 
title  to  freedom. 

.  Mr.  Rnddiff,  contra.  The  Act  of  1788, 
having  been  repealed  in  1801,  cannot  affect  a 
sale  in  1803.  But  allowing  that  this  case 
might  be  covered  by  the  Act  of  1788,  still  we 
contend  it  is  not  within  the  provisions  of  that 
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law,  because  they  are  applicable  only  to  sales 
for  life.  In  Sable  v.  Hitchcock,  decided  in  this 
court  in  October,  1800,  and  from  hence  carried 
into  the  Court  of  Errors,  it  was  adjudged  that 
the  sale  bv  the  executor  in  that  case,  of  the 
services  of  a  slave  to  continue  in  service  so 
long  as  the  parties  should  agree,  was  not  with- 
in the  statute.  In  the  same  term  the  determi- 
nation alluded  to  by  the  learned  counsel  on  the 
opposite  side,  took  place.  It  was  in  the  case 
of  Fish  v.  Fisher ;  but  that  was  essentially 
different  from  the  one  now  before  the  court. 
There  a  runaway  slave  from  New  Jersey,  of 
25  years  of  age,  was  sold  for  twenty  years, 
with  a  power  of  exercising  during  that  period 
all  the  authorities  of  a  master  in  correcting, 
imprisoning,  &c.,  and  at  the  expiration  of  the 
J?i28*]  time  to  revert  to  his  *former  owner. 
This  was  ruled  to  be  an  evasion  of  the  act ; 
but  the  decision  was  only  by  a  majority  of 
the  court,  Lewis  and  Benson,  Justices,  dis- 
senting. 

KENT,  Ch.  J  The  principle  of  the  judg- 
ment was,  that  a  mere  alteration  in  the  words 
of  sale  did  not  vary  the  construction  we  ought 
to  give  to  the  statute. 

Mr.  Radcliff.  Whatever  may  have  been  the 
principle  of  the  decision,  as  it  arose  under  the 
Act  of  1788,  it  cannot  govern  the  present  case, 
which  must  be  determined  according  to  the 
provisions  of  the  law  of  1801,  repealing,  with- 
out reservation,  the  statute  of  1788.  It  was  a 
substitute  for  the  former  regulations,  which 
were  then  totally  done  away,  and  had  only  a 
prospective  view  to  future  cases ;  to  slaves 
"  thereafter  "  imported.  A  sale,  therefore,  in 
1803,  of  a  slave  brought  into  this  State  in  1794, 
cannot  be  within  the  operation  of  the  law  of 
1801.  And  as  the  Act  of  1788  was  in  1801 
totally  repealed,  a  transaction  in  1803  must  be 
equally  without  the  statute  of  1788.  The  Re- 
pealing Act  of  1801  abrogates  all  acts  within 
the  purview  of  the  revised  laws ;  the  law  of 
1788  was  within  the  purview  of  that  of  1801, 
and  being  so  repealed,  cannot  form  one  system 
with  the  revised  laws. 

KENT,  Ch.  J.  Are  not  all  rights  acquired 
saved  by  the  Repealing  Act  of  1801  ?  And  had 

1. — Question  on  the  writ  de  liomlne  repletjlando  in 
the  case  of  a  slave  escaped  from  the  service  of  his 
master ;  and  as  to  the  proof  necessary  to  be  exhib- 
ited. Dixon  v.  Allender,  18  Wend.,  678. 

The  Legislature  had  the  power  to  require  persona 
entitled  to  the  services  of  children  born  of  slaves  to 
cause  a  record  to  be  made  of  the  ages  of  such  chil- 
dren, and  in  default  thereof,  to  reduce  the  term  of 
servitude.  GrilBn  v.  Potter,  14  Wend.,  209. 

A  strict  compliance  with  the  terms  of  the  act  in 
this  particular,  must  be  shown,  or  the  term  of  ser- 
vitude will  be  reduced.  Id. 

Where  the  services  of  a  negro  (whose  services  it 
was  supposed  might  be  disposed  of)  were  sold  for  a 
term  of  five  years,  and  he  left  the  employment  of 
his  master,  asserting  his  freedom,  and  it  appeared 
that  he  was  in  fact  free  at  the  time  of  the  sale :  it 
•was  held,  in  an  action  by  the  vendor  against  the 
vendee,  to  recover  the  sum  agreed  to  be  paid  for 
his  services,  that  the  consideration  of  the  promise 
to  pay  was  illegal,  and  in  analogy  to  the  rule  of  law 
applicable  to  the  sale  of  chattels,  and  that  the  asser- 
tion of  freedom  in  this  case,  was  equivalent  to  the 
legal  eviction  of  a  vendee,  on  the  claim  of  the  true 
owner.  Livingston  v.  Bain,  10  Wend.,  384. 

If  the  owner  of  a  slave,  who  executes  a  deed  of 
manumission,  does  not  deliver  it  to  the  slave,  or  to 


not  the  negro,  under  the  Act  of  1782,  acquired 
some  right? 

Mr.  Radcliff.  No.  A  right  not  to  be  sold 
is  not  a  legal  right  within  the  act.  To  acquire 
a  right  some  act  must  be  done,  and  the  very 
transfer  gave  him  a  right  he  had  not  before, 
for  it  contains  a  manumission. 

LIVINGSTON,  J.  Was  the  declaration  that 
he  should  be  manumitted  a  manumission?  and 
supposing  the  negro  not  to  be  free,  would  he 
not,  if  no  further  act  had  been  done,  have  con- 
tinued the  servant  of  his  former  owner,  and 
entitled,  under  our  present  law,  to  demand 
support  of  Parsons? 

Mr.  Radcliff.  I  conceive  not ;  for  the  words 
are  like  those  in  a  lease  where  words  in 
prcesenti  are  used.  There  is  nothing  to  pre- 
vent the  operation  of  such  a  manumission. 

Mr.  Harison,  in  reply.  The  case  of  Sable 
v.  Hitchcock  proceeded  *on  the  ground  [*32O 
of  its  being  a  sale  by  an  executor ;  therefore, 
to  be  considered  as  a  sale  by  due  course  of 
law,  and  not  as  the  voluntary  act  of  the  party, 
which  alone  the  statute  was  meant  to  prohibit. 
All  slaves  imported  under  the  Act  of  1788  had 
a  clear  legal  right  of  not  being  sold  to  any  new 
master,  and  to  be  free  if  they  were  so  sold. 
This  right  is  preserved  by  the  clause  in  the  re- 
pealing statute  of  1801.  That  law  did  not 
change  the  situation  of  slaves ;  it  preserved  all 
their  rights  entire.  As  to  the  manumission,  it 
ought  to  have  been  by  way  of  covenant.  There 
is  no  making  free  infuturo. 

Per  Curiam.  The  sale  in  this  case  is  within 
the  principle  of  Fish  v.  Fisher,  and  an  evasion 
of  the  Act  of  1788.  Under  that  law,  the  negro 
acquired  a  right  not  to  be  sold  ;  an  important 
right  which  secured  him  against  a  change  of 
master ;  he  also  acquired  a  further  right  of 
being  free  if  that  right  was  invaded.  These 
rights,  the  proviso  of  the  Repealing  Act  of 
1801  continued  to  him  unimpaired,  for  it  is 
not  possible  to  suppose  that  the  Legislature 
intended  to  leave  all  slaves  imported  between 
June,  1785,  and  October,  1801,  out  of  the  pro- 
tection of  every  law. ' 

Judgment  for  the  plaintiff. 

some  person  for  his  benefit,  the  manumission  is  not 
complete,  and  the  slave  is  not  free.  Petry  v. 
Christy,  19  J.  R.,  53. 

Where  the  owner  of  a  slave  promised  to  manu- 
mit the  slave,  his  wife  and  child,  on  his  procuring 
food  notes  for  $200,  and  giving  his  own  note  for 
75 ;  and  the  slave  accordingly  procured  and  gave 
the  notes  to  G.,  who  approved  of  them  and  exe- 
cuted a  deed  of  manumission,  and  procured  the 
usual  certificate  from  the  overseers  of  the  poor,  but 
refused  to  deliver  the  deed,  and  kept  it  with  the 
other  papers  In  his  hands  for  more  than  two  years, 
during  which  time  he  detained  the  man,  his  wife 
and  child,  as  slaves;  in  an  action  against  C.,  the 
maker  of  one  of  the  notes,  which  was  payable  in 
five  months ;  held,  that  the  freedom  of  the-  slaves 
being  the  consideration  on  which  the  note  was 
given,  there  was  a  failure  of  consideration,  and  that 
G.  was  not  entitled  to  recover.  Id. 

Where  a  slave  escaped  from  one  State  into  an- 
other, and  is  pursued  by  his  owner,  and  taken  be- 
fore a  magistrate,  and  the  magistrate,  in  pursuance 
of  the  law  of  Congress,  examines  into  the  matter, 
and  grants  a  certificate  that  the  slave  owes  service 
or  labor  to  the  person  claiming  him,  and  allows  the 
claimant  to  remove  him  to  the  State  from  which  be 
I  fled,  the  claimant  cannot  be  prevented  from  remov- 
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1.  Slander — Attorney — Colloquium  Respecting 
Profession — 2.  Two  Gravamina — Damages 
Entire. 

In  an  action  for  words  spoken  of  an  attorney,  the 
declaration  must  allege  a  colloquium  respecting  his 
profession,  or  it  will  be  fatal  on  a  motion  in  arrest 
of  judgment.* 

So,  it  two  gravamina  be  stated,  one  of  which  af- 
fords no  cause  of  action,  and  entire  damages  be 
given,  judgment  will  be  arrested. 

It  does  not  seem  to  be  actionable  to  say  at  the 
time  of  election  of  a  candidate  fora  seat  in  the  Leg- 
islature, that  he  has  been  seen  drunk  and  asleep 
in  the  Assembly  room,  and  is  unfit  to  be  a  mem- 
ber. 

CASE  for  words  spoken  of  the  plaintiff  in  his 
character  of  attorney,  and  member  of  the 
Legislature. 

*In  an  action  for*  libel  or  slander  it  shall  not  be 
necessary  to  state  in  the  complaint  any  extrinsic 
facts,  for  the  purpose  of  showing  the  application 
to  the  plaintiff  of  the  defamatory  matter  out  of 
which  the  cause  of  action  arose.  See  Code,  1853, 
sec.  164. 


Ing  him  by  a  writ  de  homine  replegiando,  sued  out 
under  the  authority  of  a  State  law.  Jack  v.  Martin, 
12  Wend.,  311 ;  S.  C.,  14  Wend.,  507. 

The  right  of  legislation  on  this  subject  belongs 
exclusively  to  the  national  government;  and  if 
such  right  be  conceded  to  have  been  originally  con- 
current, after  the  exercise  of  its  power  by  the  na- 
tional government,  all  control  over  the  subject  of 
the  State  governments  necessarily  ceases,  so  as  to 
avoid  the  effect  of  adverse  and  conflicting  legisla- 
tion. In  cases  of  collision,  State  laws  yield  to  the 
superior  authority  of  the  laws  of  the  general  gov- 
ernment. Id. 

To  entitle  the  owner  of  a  slave  to  the  benefit  of  the 
provisions  of  the  Constitution  and  laws  of  the 
United  States  in  this  respect,  it  is  not  necessary  that 
he  should  be  a  citizen  of  the  State  from  which  the 
slave  fled ;  it  is  only  incumbent  upon  him  to  show, 
that  under  the  laws  of  the  State  from  which  the 
slave  escaped,  he  is  entitled  to  the  service  or  labor 
of  the  slave.  Id. 

It  seems  that  the  owner  or  his  agent  may,  in  the 
first  instance,  without  process,  arrest  a  fugitive 
slave.  Id. 

Where  a  fugitive  slave,  on  being  brought  before 
an  officer  on  a  habeas  corpus,  sues  out  a  writ  homine 
replegiando,  and  judgment  upon  that  writ  is  given 
for  the  claimant,  it  is  the  duty  of  the  officer  allow- 
ing the  habeas  corpus  to  grant  a  certificate  author- 
izing the  removal  of  the  fugitive.  Ex-parte  Floyd 
v.  The  Recorder  of  New  York,  11  Wend.,  180. 

D.  owned  a  slav^which  he  agreed  to  manumit  on 
six  and  a  half  years'  faithful  service.  He  then  sold 
the  slave  to  B.,  who  manumitted  him  before  that 
time  had  expired,  without  obtaining  a  certificate  of 
the  slave's  ability  to  maintain  himself,  pursuant  to 
the  statute  (sess.  40,  ch.  137,  sec.  7) ;  and  he  being  in 
fact  unable  to  maintain  himself,  at  the  time  of  the 
manumission.  The  slave  afterward  became  charge- 
able to  the  town  of  Bethlehem,  whose  overseers  of 
the  poor  expended  money  upon  an  order  of  main- 
tenance for  his  support.  Held,  that  B.  was  liable  to 
the  overseers,  in  an  action  for  snob  money  upon  the 
statute  (sess.  40,  ch.  137,  sec.  7).  Warren  v.  Brooks, 
7  Cow.,  218. 

Held,  also,  that  no  notice  to  B.  to  maintain  the 
pauper  was  necessary,  previous  to  the  expenditure. 
Id. 

Held,  also,  that  no  adjudication  of  two  justices,  as 
to  the  pauper's  place  of  settlement,  was  necessary. 
But  that  the  manumitting  master  is  liable,  upon  the 
statute,  to  any  town  to  which  the  slave  may  become 
a  charge.  Id. 

The  settlement  of  a  slave  follows  that  of  his  mas- 
ter. Id. 

If  he  gain  a  settlement,  in  his  own  right,  the 
town  to  which  he  becomes  chargeable  may  elect  to 
remove  him  to  that  place  of  settlement ;  or  charge 
his  former  master.  Id. 

It  is  proper  and  necessary  that  an  order  of  main- 
tenance should  be  obtained,  in  order  to  charge  the 
master.  Id. 
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The  declaration,  after  the  formal  introduc- 
tory matter  of  good  fame,  &c.,  without  al- 
leging any  colloquium  respecting  the  profession 
of  the  plaintiff,  stated,  with  the  proper  innu- 
endoes,1 that  the  defendant  had  said  "I  have 
frequently  seen  him  as  drunk  as  a  coot  in  the 
Assembly  of  this  State ;  in  the  Assembly 
while  a  member  thereof  ;  that  he  was  unfit  for 
a  member  of  the  Assembly,  and  if  his  charac- 
ter were  known  to  the  electors  of  the  County 
of  Columbia,  they  would  not  elect  him  to  rep- 
resent them  in  the  Assembly  ;  for  during  the 
last  session  of  the  Assembly,  and  while  a 
member  thereof,  I  have  seen  him  a  number  of 
times  come  into  the  Assembly  room  and 
*fall  asleep  therein.  That  he  was  unfit  [*33O 
and  unqualified  to  be  a  member  of  the  Assem- 
bly of  the  State  in  the  Legislature,  for  I  have 
frequently  seen  him  drunk,  and  unfit  for  any 
business." 

1.— An  innuendo  will  not  supply  a  coUofpiium,  but 
if  there  be  a  colloquium  sufficient  to  point  the  ap- 
plication of  the  words  to  the  plaintiff,  and  they  be 
spoken  maliciously,  judgment  must  be  given  for 
him.  Lindsey  v.  Smith,  7  Johns.  Rep.,  a59. 

That  a  negro  works  for,  and  is  claimed  by  one  as 
a  slave,  is  prima  facie  evidence  that  he  is  a  slave. 
Trungott  v.  Byers,  5  Cow.,  480. 

An  agreement  by  the  owner  of  a  negro  slave,  that 
the  slave  shall  work  for  another  during  his  life ; 
provided  that,  if  the  vendee  sell  him  within  two 
years,  he  shall  pay  the  vendor  one  half  the  purchase 
money,  is  a  sale  of  the  slave ;  and  though  his  term 
of  slavery  would  be  out  in  1827,  yet  it  passes  all  the 
interest  of  the  owner.  Id. 

The  owner  of  a  slave  who  deserts  his  master  and 
works  for  another,  need  not  give  notice  of  his  claim 
to  entitle  himself  to  an  action  for  the  slave's  ser- 
vices. Id. 

Advances  made  to  a  slave  while  wrongfully  in  the 
service  of  another,  are  not,  however  necessary  they 
were,  a  matter  of  set  off  against  the  owner,  in  an 
action  for  his  slave's  services.  Id. 

A  parol  agreement  with  a  slave  to  manumit  him, 
is  void.  Id. 

An  agreement  by  a  master  with  his  slave,  that  he 
may  work  out  his  freedom  by  working  and  paying 
£80,  though  the  slave  leave  his  service,  and  actually 
earn  and  pay  a  part  of  the  money,  and  refuse  to  re- 
turn on  being  ordered  back  by  his  master  for  default 
of  paying  the  residue,  does  not  amount  to  the  manu- 
mission. Smith  v.  Hoff,  1  Cow.,  127. 

Such  an  agreement  is  conditional,  and  does  not 
take  effect  till  the  whole  consideration  be  paid.  Id. 

It  seems  that  such  an  agreement,  though  not  in 
writing,  is  valid,  and  if  performed,  will  work  a 
manumission.  Id. 

The  purpose  of  a  written  manumission,  &c.,  is  to 
avoid  being  answerable  for  the  future  support  of 
the  slave.  "Id. 

Evidence  that  a  negro  being  imprisoned  in  New 
York  as  a  slave,  claimed  his  freedom,  and  was  liber- 
ated as  a  free  man,  by  the  police  of  the  city,  is  not 
admissible  against  the  master.  7d. 

Whether  the  declarations  of  a  negro  are  evidence 
for  the  master  to  prove  the  negro  his  slave,  in  an 
action  to  recover  his  price  of  the  purchaser  ?  lh. 

It  seems  they  are.    Id. 

•It  seems,  that  at  common  law  a  slave  could  not 
contract  matrimony :  and  his  right  to  marry  in  this 
State  depends  upon  the  statute  of  February  17,  180J» 
(sess. :«.  ch.  44,  sec.  2  ;  5  W.,  450 :  2  R.  L.,  201).  Hence 
the  child  of  a  slave  could  not  inherit  at  common 
law.  Jackson,  e.r<lem.  People,  v.  Lervry,  5  Cow.,  :»7. 

At  common  law,  a  slave  was  not  capable  of  taking 
lands  either  by  descent  or  purchase.  Id. 

But  by  the  resolutions  and  laws  of  this  State,  a 
slave  might  take  lands  granted  to  him  for  military 
!  services  during  the  Revolutionary  war.  Id. 

The  children  of  such  a  slave,  though  born  of  a 
slave,  with  whom  he  had  contracted  marriage  before 
the  statute  of  Februarv  17,  180»  (sess.  :£J,  ch.  44,  sec. 
2;  5  W.,  450;  2R.  L.,  201);  may  inherit.  Jackson,  ejf 
dem.  The  People,  v.  Etz,  5  Cow..  314. 

Marriages  between  parties,  where  one  or  both  of 
them  are  slaves,  are  legal  by  the  statute  (sess.  3*5,  ch. 
88),  and  the  issue  legitimate.  And  where  the  wife  is 
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Jfh  Woodicorth,  for  a  variety  of  reasons,  but 
principally  for  want  of  a  colloquium,  and  be- 
cause the  words  were  not  in  themselves  ac- 
tionable, argued  that  the  judgment  must  be 
arrested. 

Mr.  W.  W.  Van  Ness,  contra. 

LIVINGSTON,  /.,  delivered  the  opinion  of  the 
court: 
In   arrest   of   judgment  several  objections 


are  taken  to  the  declaration,  two  of  which,  ac- 
cording to  decided  cases,  are  fatal. 

That  it  should  appear  either  from  the  words 
themselves,  or  from  the  pleadings,  or  be  clear- 
ly intended,  that  at  the  time  of  publishing  the 
words,  there  was  a  colloquium  concerning  the 
profession  of  the  party  of  whom  the  slander 
is  uttered,  has  been  long  and  repeatedly  settled. 
Nor  is  this  form  of  declaring,  if  it  comport 
with  the  fact,  more  difficult  to  pursue  than  the 


a  free  woman,  and  the  husband  a  slave,  their  condi- 
tion is  not  changed  by  the  marriage ;  but  the  chil- 
dren follow  the  condition  of  the  mother  as  to  their 
civil  rights,  and  the  mother  has  the  control  and  cus- 
tody of  them  during  infancy,  as  if  the  father  were 
dead.  Overseers  or  Marbletown  v.  Overseers  of 
Kingston,  30  J.  R.,  1. 

If  the  owner  of  a  slave,  who  executes  a  deed  of 
manumission,  does  not  deliver  it  to  the  slave,  or  to 
some  person  for  his  benefit,  the  manumission  is  not 
complete  and  the  slave  is  not  free.  Petry  v.  Christy, 
19  J.  R.,  53.  Matter  of  Nan  Nickel,  14  J.  R.,  324. 

Where  the  owner  of  a  slave  promised  to  manumit 
the  slave,  his  wife  and  child,  on  his  procuring  good 
notes  for  8200  and  giving  his  own  note  for  $75,  and 
the  slave  accordingly  procured  and  gave  the  notes 
to  G.,  who  approved  of  them,  and  executed  a  deed 
of  manumission,  and  procured  the  usual  certificate 
from  the  overseers  of  the  poor,  but  refused  to 
deliver  the  deed,  and  kept  it  with  the  other  papers 
in  his  hands  for  more  than  two  years,  during  which 
time  he  detained  the  man,  his  wife  and  child,  as 
slaves ;  in  an  action  against  C.,  the  maker  of  one  of 
the  notes,  which  was  payable  in  five  months ;  held, 
that  the  freedom  of  the  slaves  being  the  considera- 
tion on  which  the  note  was  given,  there  was  a 
failure  of  consideration,  and  that  G.  was  not  entitled 
to  recover.  Id. 

The  plaintiff  who  had  married  an  executrix,  who 
was  a  legatee  of  all  the  property  of  the  testator,  and 
which  included  slaves  brought  by  him  from  Vir- 
ginia, sold  a  slave  belonging  to  the  testator  at  the 
time  of  his  death,  and  took  a  promissory  note  for 
the  purchase  money,  which  he  applied  to  the  pay- 
ment of  his  own  debt;  held,  that  the  sale  was  not 
made  by  the  plaintiff  in  his  character  of  executor, 
but  in  his  own  private  right,  as  owner  of  property 
acquired  by  his  marriage  with  a  legatee,  and  was, 
therefore,  contrary  to  the  statute,  and  void ;  espe- 
cially as  the  sale  was  not  necessary  to  pay  the  debts 
of  the  testator,  and  there  was  evidence  of  its  being 
a  contrivance  to  evade  the  statute  ;  and  that  no  ac- 
tion could  be  maintained  on  the  note.  Helm  v.  Mil- 
ler, 17  J.  R.,  296. 

The  owner  of  a  slave,  by  his  will,  dated  the  15th 
January,  1813,  declared  as  follows :  "  I  manumit 
and  give  freedom  to  my  negro  woman  Moll,  and  her 
daughter  Nan,  immediately  after  my  decease."  The 
testator  afterward  sold  Nan  as  a  slave  to  C.,  and 
died ;  held,  that  the  sale  of  the  slave  by  the  testator 
was,  pro  tanto,  a  revocation  of  his  will,  and  that  Nan 
was  not  entitled  to  her  freedom  after  his  decease. 
Matter  of  Nan  Nickel,  14  J.  R.,  324. 

Where  a  slave  ran  away  from  his  master,  an  in- 
habitant of  Connecticut,  and  came  to  the  city  of 
New  York,  where  he  was  found  and  sold  by  the 
master  to  a  person,  also  an  inhabitant  of  Connecti- 
cut, then  in  New  York  on  business;  held,  that  this 
was  not  such  a  sale  of  a  slave  brought  into  the 
State  as  rendered  him  free  under  the  act.  Sess.  36, 
ch.  88,  sec.  23.  Skinner  v.  Fleet,  14  J.  R.,  263. 

Where  two  of  three  tenants  in  common  of  a  slave 
manumit  him,  this  is  sufficient  to  entitle  him  to  his 
freedom,  especially  where  the  third  joint  owner  has 
for  a  long  time  suffered  him  to  act  as  a  freeman, 
without  claiming  him  as  a  slave,  and  thus  author- 
ized the  inference  that  he  also  had  manumitted  the 
slave.  Oatfleld  v.  Waring,  14  J.  R,,  188. 

Where  a  person  brings  a  suit  against  another,  it 
seems  that  he  cannot  afterward  claim  the  defendant 
as  his  slave.  Id. 

All  presumptions  ought  to  be  made  in  favor  of 
personal  liberty.  Id. 

An  action  on  the  case  lies  for  seducing  and  har- 
boring the  slave  or  servant  of  the  plaintiff,  not- 
withstanding the  penalty  given  by  the  "  Act  con- 
cerning slaves  and  servants,"  which  is  a  cumulative 
remedy.  Sidmore  v.  Smith,  13  J.  R.,  322. 

Where  a  person,  by  his  last  will,  manumitted  his 
slave  Maria,  and  gave  "  to  Maria  her  daughter  Chloe, 
during  her  natural  life;  held,  that  whether  the 
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words,  "during  her  natural  life,"  applied  to  Maria 
or  Chlop,  and  whether  the  children  of  Chloe,  born 
during  the  time  that  Maria  was  entitled  to  her  serv- 
ices, became  free  on  the  death  of  Maria  or  not, 
they  could  not  be  claimed  by  the  representatives  of 
the  testator.  Concklin  v.  Havens,  12  J.  R.,  314. 

If  Maria  had  no  legal  representatives  on  her 
decease,  the  children  of  Chloe  became  free.  Id. 

It  seems  that  the  words,  "  during  her  natural 
life,"  are  to  be  referred  to  the  life  of  C.  Id. 

But  if  these  were  referred  to  M.,  the  children  of 
C.,  born  in  the  lifetime  of  M.,  became  her  property, 
on  the  general  principle  that  the  temporary  pro- 
prietor of  an  animal  is  entitled  to  its  increase.  Id. 

Where  L.,  who  was  the  owner  of  a  slave,  during 
the  Revolutionary  war  left  his  family  and  property 
in  this  State,  and  went  into  Canada,  where  he  re- 
sided until  his  death,  and  his  son  J.  took  the  man- 
agement of  his  property,  and  under  an  execution 
against  the  goods  or  J.,  the  sheriff  sold  all  the  right 
and  title  of  J.  in  the  slave  ;  held,  that  the  property 
of  the  slave  continued  in  L.  (he  having  never  been 
attainted)  until  his  death,  and  that  it  then  passed  to 
his  executors  and  administrators,  so  that  J .  had  no 
property  in  him  which  could  be  sold  under  an  exe- 
cution. Gelston  v.  Russell,  11  J.  R.,  415. 

Parol  declarations,  made  more  than  twenty  years 
ago,  by  the  owner  of  a  slave,  that  he  purchased  her 
to  make  her  free,  and  that  he  meant  her  to  be  freed, 
were  held  to  be  a  manumission  of  such  slave.  Wells 
v.  Lane.  9  J.  R..  144. 

Whether,  since  the  statute  of  the  8th  of  April, 
1801  (sess.  24,  ch.  188),  a  slave  can  be  manumitted 
without  some  instrument  in  writing.  Id.  See  14  J. 
R.,  324. 

Where  the  overseers  of  the  poor  of  the  Town  of  O. 
gave  a  certificate  in  writing,  that  "  the  bearer  J., 
the  slave  of  H.,  was  under  the  age  of  fifty  years, 
and  of  sufficient  ability  to  get  his  living,"  at  the 
bottom  of  which  was  written,  "we  do  hereby  manu- 
mit the  same,"  and  the  whole  signed  by  the  over- 
seers, but  not  by  the  executors  of  H.,  to  whom  the 
slave  belonged ;  and  this  certificate  was  recorded  in 
the  office  of  the  clerk  of  the  town ;  held,  that  this 
certificate,  registered  at  the  request  of  H.,  was  con- 
clusive evidence  to  charge  the  town  with  the  future 
maintenance  of  such  slave,  as  a  pauper.  Hopkins 
v.  Fleet,  9  J.  R.,  225. 

Whether  the  slave  was  duly  manumitted  or  not, 
as  respected  his  former  owner,  was  a  question  be- 
tween the  slave  and  such  former%>wner.  with  which 
the  town  had  no  concern ;  but,  it  seems,  that  this 
was  a  manumission  sufficient  to  conclude  the  own- 
er. Hopkins  v.  Fleet,  9  J.  R.,  225. 

A  person  who  has  been  a  slave,  but  who  has  ob- 
tained his  freedom,  is  competent  to  prove  facts 
which  took  place  while  he  was  a  slave.  Garnie  v. 
Dessies,  1  J.  H.,  508. 

A,  the  owner  of  a  slave  in  this  State,  went  into 
Vermont  to  reclaim  the  slave,  who  had  run  away 
and  resided  there  as  a  freeman.  A  having  taken 
the  slave,  while  he  was  in  his  possession  B  took  out 
an  attachment  against  the  slave  for  a  debt,  on  which 
the  slave  was  arrested  by  an  officer,  and  forcibly 
taken  out  of  the  possession  of  his  master,  and  im- 
prisoned ;  A  brought  an  action  of  trespass  against 
B,  in  this  State,  for  taking  away  his  slave;  held, 
that  under  the  law  of  the  United  States,  A  had  a 
right  to  reclaim  the  slave  as  a  fugitive  from  serv- 
ice ;  and  that,  as  the  slave  was  incapable  of  con- 
tracting a  debt,  the  attachment  was  illegal  and 
void,  and  no  justification  to  B,  who  was  guilty  of  a 
trespass,  for  which  an  action  would  lie  here.  Glen 
v.  Hodges,  9  J.  R.,  67. 

A  sale,  under  a  fieri  facias,  of  a  slave  brought  into 
this  State,  is  valid.  Ctpsar  v.  Peabody,  11  J.  R.,  68. 

But  if  the  purchaser  sell  him  again,  such  sale  is 
contrary  to  the  act,  and  void.  Id. 

A  slave,  aged  twenty-five  years,  ran  away  from 

his  master  in  another  State,  and  came  to  this  State, 

and  his  master  followed  him,  and  entered  into  an 
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one  which  has  been  adopted.  If  from  the 
words  here  it  may  be  inferred,  or  intended,  as 
we  think  it  may,  that  there  was  a  discourse 
concerning  the  plaintiff's  fitness  for  the  office 
of  member  of  the  Legislature,1  the  declaration 
is  entirely  silent  as  to  any  conversation  about 
his  professional  character ;  and  as  his  injury 
on  this  score  forms  a  very  essential  part  of  the 
gravamen,  and  the  damages  are  entire,  a  collo- 
quium concerning  his  profession  was  absolutely 
necessary.9  For  this  omission  judgments  have 
been  arrested,  or  the  plaintiff  in  other  stages 


of  a  suit  defeated  of  his  remedy.  The  reason 
assigned  for  the  rule  is,  that  unless  the  words 
appear  to  be  spoken  concerning  one's  profes- 
sion, office,  or  trade,  he  cannot  lose  or  be  dis- 
credited thereby.  If  this  be  thought  by  some 
not  very  satisfactory,  it  would  be  too  much, 
without  showing  its  palpable  absurdity,  to 
shake  so  many  authorities  by  permitting  a 
looser  mode  of  declaring  at  this  day. 

Judgment  must  therefore  be  ai  rested. 


1. — According  to  the  English  decisions,  defama- 
tory words  which  are  actionable  in  themselves,  are 
not  the  less  so  because  spoken  of  a  person  who  is  a 
candidate  for  a  seat  in  Parliament.  Harvey  v. 
Astley,  1  N.  R.,  47.  See  Hopkins  v.  Beadle,  ICames' 
Rep.,  348. 

t 

agreement  with  a  person  residing  here,  to  let  the 
slave  to  him  for  twenty  years,  for  the  consideration 
of  $225,  giving  him  absolute  authority  over  the 
slave ;  this  was  an  importation  and  sale  of  the  slave, 
within  the  Act  of  the  22d  of  February,  1788.  Fish  v. 
Fisher,  2  J.  C.,  89. 

So,  where  the  services  of  a  slave  of  eighteen  years 
old  were  sold  for  twenty  years,  for  a  bona  fide  con- 
sideration, by  an  indenture,  containing  a  clause  of 
manumission  at  the  expiration  of  that  time ;  held, 
that  this  was  an  evasion  of  the  Act  of  1788,  and  that 
it  was  a  sale  within  the  statute.  Link  v.  Beuner,  3 
Cai.  R.,  325. 

A  slave  imported  into  this  State  after  June,  1785, 
and  sold  after  October,  1801,  is  within  the  protection 
of  the  Act,  1788,  and  entitled  to  be  free  notwith- 
standing the  law  of  1788  is  repealed  by  that  of  April, 
1801  (an  Act  to  repeal  the  acts  and  parts  of  acts 
therein  mentioned ;  Laws,  Vol.  I.,  p.  619,  K.  &  R.), 
he  having  acquired,  under  the  statute  of  1788,  a 
right  not  to  be  sold,  which  right  is  preserved  to 
him  by  the  proviso  in  the  Repealing  Act  of  1801. 
Id. 

In  an  action,  mil  tarn,  on  the  6th  section  of  the 
act  concerning  slaves  (sess.  24,  ch.  188),  held,  that  the 
exception  in  the  clause  was  matter  of  excuse  to 
the  defendant,  and  need  not  be  negatived  by  the 
plaintiff  in  his  declaration.  Hart  v.  Cleis,  8  J.  R., 
41. 

That  part  of  the  6th  section  of  the  Act  which 
declares  that  "the  slaves  exported,  or  attempted  to 
be  exported,  shall  be  free,"  does  not  operate,  unless 
the  master  or  owner  is  concerned  in  the  exporta- 
tion ;  but  in  case  of  a  stranger  or  third  person, 
acting  without  the  knowledge  of  the  owner  of 
the  slave,  the  only  penalty  is  the  forfeiture  of  $250. 
Id. 

A  certificate  of  manumission,  given  to  a  slave, 
to  take  effect  on  the  death  of  the  master,  ir- 
revocable, is  valid.  In  the  case  of  Tom,  5  J.  R., 
365. 

And  if  the  master,  for  a  valuable  consideration, 
during  his  lifetime,  sells  and  delivers  him  to  a 
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2.— To  maintain  an  action  for  words  spoken,  on 
the  ground  that  they  were  injurous  to  the  plaintiff 
in  his  business  or  occupation,  the  words  must  re- 
late to  his  business  character,  and  must  impute  to 
him  misconduct  in  that  character.  Ireland  v.  M'Gar- 
vish,  1  Sandf .,  155. 

third  person,  he  will,  notwithstanding,  on  the 
master  s  death,  be  entitled  to  his  freedom.  Id. 

If  the  owner  of  a  slave  give  a  written  promise  to 
manumit  him  after  a  certain  number  or  years,  on 
condition  of  his  faithful  service  during  that  period, 
it  is  a  conditional  manumission,  obligatory  on  the 
master,  and  of  which  the  slave  may  avail  himself, 
on  the  performance  of  the  condition.  Kettletas  v. 
Fleet,  7  J.  R..  324. 

An  agreement  between  A  and  B,  by  which  A 
put  to  service  to  B,  in  this  State,  a  slave  owned  by 
A,  and  whom  he  had  brought  into  this  State,  to  con- 
tinue in  such  service  until  the  parties,  or  their  ex- 
ecutors, should  mutually  agree  to  annul  the  agrw- 
ment,  is  a  sale  within  the  Act  of  22d  of  February, 
1788,  prohibiting  the  sale  of  imported  slaves.  Sa- 
ble v.  Hitchcock,  2  J.  C.,  79 ;  S.  C.,  affirmed  in  error. 
Id.,  488. 

But  that  act  does  not  extend  to  persons  acting  in 
a  representative  capacity  as  executors,  &c.,  and  not 
as  owners,  or  agents  for  the  owner,  so  as  to  sub- 
ject them  to  the  penalty,  and  render  the  slave  free. 
Id. 

When  a  sum  of  money  is  paid  in  a  neighboring 
State,  to  a  master,  upon  the  manumission  of  his 
slave,  which  slave  Immediately  thereafter,  and 
without  knowing  that  she  is  free,  binds  herself  by 
indenture  to  serve  the  person  so  paying  for  her, 
twelve  years,  and  is  thereupon  brought  into  this 
State ;  this  is  an  evasion  of  the  statute  prohibit- 
ing the  importation  of  slaves.  Dubios;v.  Allen,  A. 
1^.^,94. 

Previous  to  the  statute  of  8th  of  April,  1801  (sec. 
24,  ch.  188),  a  parol  manumission  was  sufficient ;  but 
since  the  passing  of  that  act,  some  certificate  or 
instrument  in  writing  is  necessary.  A.  A".  P.,  39, 
n.  a. 

A  manumission  does  not  rest  upon  the  principles 
of  a  contnict  depending  on  a  consideration,  but  it  is 
an  act  of  benevolence,  sanctioned  by  the  statute,and 
made  obligatory  if  in  writing.  Ib.  N.  Y.  Dig.,  Vol. 
IV.,  p.  1152,  et  seq. 
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PREFACE. 


'pHE  decisions  now  offered  to  the  public  are 
-L  the  judgments  of  a  court  of  dernier 
renort,  and  of  the  highest  importance.  To  be 
acquainted  with  determinations  of  inferior 
tribunals,  would  be  of  scarcely  any  utility,  if 
those  of  this  were  unknown.  It  is  from  hence 
we  are  to  receive  the  supreme  law  of  the 
land  :  for  such  its  opinions  may  well  be 
termed ;  because,  however,  our  Legislature 
may  enact  and  ordain,  whatever  is  thus 
enacted  and  ordained,  is  here,  in  almost  all 
cases,  to  be  expounded  and  enforced.  It  is 
here  that  the  worth  of  the  adjudications  of 
every  other  court  is  to  be  ascertained.  It  is 
in  this  mint  they  receive  their  stamp  and  ster- 
ling value.  The  endeavors,  therefore,  of  the 
Author  have  been  directed  to  collect  as  many 
of  the  antecedent  decisions  of  the  Court  of 
Errors  (for,  thank  God  !  it  is  not  yet  known  as 
one  for  the  trial  of  impeachments)  as  he  pos- 


sibly could.  Those  now  obtained  will  form 
an  introductory  part  to  the  present  number. 
So,  what  may  be  in  future  acquired,  will  pre- 
cede the  reports  of  the  year,  and  though  this 
extension  of  the  original  plan  will  naturally 
demand  an  increase  of  price,  the  already  ex- 
perienced liberality  of  the  Bar  is,  on  this  point, 
a  sufficient  guaranty  that  the  work  will  not 
on  this  account  be  the  less  acceptable.  The 
determinations  now  prefixed  to  the  cases  re- 
ported by  the  Author,  have  been  furnished  by 
the  kindness  of  THOMAS  R.  GOLD,  Esq.,  and 
were  adjudged  while  he  was  in  the  Senate. 
The  opinions  he  read,  are  given  as  those  of 
the  court,  and,  though  expressed  in  his  lan- 
guage, contain  the  principles  on  which  the 
cases  were  decided. 

GEO.  CAINES. 
NEW  YORK.  December,  1804. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


Court  for  the  Trial  of  Impeachments 


AND 


CORRECTION  OF  ERRORS 


IN  THE 


STATE   OF  NEW  YORK. 


FEBRUARY  TERM,  1801. 


HERMAN  LE  KOY,  WILLIAM  BAYARD, 
AND  GERRITT  BOON,  Appellants, 

v. 

PETER  SERVIS,  PETER  LITTLE,  SAM- 
UEL RUNYION8,  JAMES  WARREN  ET 
AL.,  Respondents. 

1.  Injunction — Several  Complainants  to  Bill — 
Affidavit  by  One,  2.  Bill  of  Discovery — De- 
murrer— Champerty  and  Maintenance. 

Where  there  are  several  complainants  to  a  bill  pray- 
ing1 an  injunction,  an  affidavit  by  one  alone,  snow- 
ing; probable  cause  for  equitable  interposition  is  suf- 
ficient ;  and  a  demurrer  that  all  have  not  joined  is 
bad. 

Whether  our  courts  will  entertain  a  plea  that  a 
contract  is  illegal  because  of  its  contravention  of 
the  royal  instructions  respecting  grants  of  land  to 
patentees.  Qiuere. 

A  demurrer  to  a  bill,  because  seeking  a  discovery 
of  that  which  would  subject  to  the  penalties  of  the 
act  agiiinst  buying1  pretended  titles  is  bad,  unless  it 
appear  the  answer  would  show  a  nctentcr  of  the  sell- 
er's being-  out  of  possession,  and  a  subsisting  ad- 
verse possession. 

If  a  plaintiff  be  properly  before  the  Court  of 
Chancery  for  a  discovery,  he  may  pray  relief,  and  a 
demurrer  to  the  whole  bill  on  that  account  is  bad. 

THE  appellants  filed  their  hill  in  chancery, 
stating  that,  in  1768,  Peter  Servis  and 
twenty-four  others,  presented  to  Sir  Henry 
Moore,  formerly  Governor  of  the  Province  of 
New  York,  a  petition  praying  him,  for  their 
use,  to  purchase  from  the  Oneida  Indians 
25,000  acres  of  land,  then  in  the  County  of 
Albany,  but  now  in  that  of  Herkimer,  and  to 
grant  them  letters  patent  for  the  same.  That 


NOTE.— See  2  Caines'  Cas.,  175,  for  the  opinion  of 
the  court,  per  Benson,  J.,  in  the  above  case  of  Le 
Roy  v.  Servis. 

As  to  sale  of  lands  AcM  adversely  to  the  grantor  see 
Whitaker  v.  Cone,  2  Johns.  Cas.,  58,  and  Jackson  v. 
Todd,  2  Caines,  183,  and  note*. 

CAINES'  CASES,  1. 


for  money  or  some  other  valuable  considera- 
tion (not  particularly  known  to  the  complain- 
ants) paid,  delivered  or  performed  by  Sir 
William  Johnson,  formerly  of  the  County  of 
Tryon,  deceased,  and  on  consideration  that  he 
would  pay  all  the  office  and  other  fees  on 
issuing  the  letters  patent,  the  petitioners 
agreed  with  him  that  on  their  obtaining  a  grant 
for  the  said  25,000  acres,  they  would  hold  the 
same  in  trust  for  him  and  duly  convey  *the  [*iv 
whole  to  him  in  fee.  That  in  the  year  1769, 
letters  patent  were  issued  for  the  above  lands 
in  favor  of  the  petitioners,  the  office  and  other 
fees  whereof  Sir  William  Johnson  paid  ;  upon 
which,  the  patentees  did,  for  the  consideration 
aforesaid,  and  in  pursuance  of  their  said  agree- 
ment by  sufficient  deeds  in  the  law,  grant,  re- 
lease and  convey  the  said  25,000  acres  of  land 
to  the  said  Sir  William  Johnson,  in  fee-simple, 
by  virtue  of  which  the  said  Sir  William  John- 
son took  possession  thereof,  caused  the  same  to 
be  surveyed,  and  trees  to  be  marked  in  the 
boundary  lines  thereof.  The  bill  then  set  forth 
a  regular  chain  of  title  from  Sir  William  John- 
son for  23,000  acres;  and  also  that  after  the  death 
of  Sir  William,  and  early  in  the  war  between 
the  United  States  and  Great  Britain.  Sir  John 
Johnson,  the  son,  and  one  of  the  executors  of 
Sir  William,  had  the  custody  of  the  convey- 
ances from  the  patentees,  and  to  guard  against 
their  loss,  or  for  some  other  reason,  buried 
them  in  the  earth,  by  means  whereof  they  were 
either  wholly  lost  or  rendered  illegible,  and 
were  therefore  altogether  out  of  the  power  of 
the  complainants.  That  Peter  Servis  and  the 
other  defendants  endeavoring  to  avail  them- 
selves of  the  loss  or  destruction  of  those  con- 
veyances, and  claiming  title  to  the  said  lands, 
had  brought  actions  of  ejectment  for  them, 
wherefore  they  prayed  a  discovery,  an  injunc- 
tion to  stay  proceedings  in  the  several  eject- 
ment causes,  that  the  complainants  might  be 
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quieted  in  their  possession,  and  that  such 
other  and  further  relief  might  be  afforded  as 
was  agreeable  to  equity  and  good  conscience. 
To  the  bill  was  annexed  an  affidavit  of  the  appel- 
lant, Gerritt  Boon,  swearing  that  according  to 
his  knowledge,  information  and  belief,  the 
material  facts  charged  were  true,  and  that, 
according  to  his  information  and  belief,  the 
deed  or  deeds  from  the  patentees  to  Sir  William 
Johnson  was  or  were  lost  or  destroyed,  as  in  the 
bill  was  set  forth.  To  this  some  of  the  defend- 
ants demurred,  and  assigned  for  reasons  :  1st. 
That  the  complainants  ought  •  to  have  made 
affidavit  that  they  had  not  in  their  power  or 
custody  the  deed  or  deeds,  concerning  which 
they  seek  a  discovery  and  for  the  loss  whereof 
they  pray  relief.  3d.  That  the  agreement  be- 
tween Sir  William  Johnson  and  the  patentees, 
as  set  forth  in  the  bill,  was  illegal,  and  not 
entitled  to  the  aid  of  a  court  of  equity. 
3d.  That  the  bill  charged  that  the  defendants 
v*J  claimed  by  conveyances  *executed  by 
persons  out  of  possession,  and  that  a  discovery 
of  that  fact  would  subject  the  defendants  to  a 
penalty.  4th.  That  the  complainants  prayed 
a  discovery  of  the  defendant's  title,  and  to  be 
quieted  in  possession  before  the  title  of  the  com- 
plainants was  established  at  law.  5th.  That  the 
title  of  the  complainants  set  forth  in  the  bill,  was 
merely  triable  at  law,  where  it  might  be  fully 
ascertained  and  established,  if  it  was  as  slated 
to  be.  Last.  That  the  bill  contained  no  equity. 
These,  they  contended,  were  good  reasons  for 
demurrer.  1st.  Because  where  it  is  intended 
to  obtain  any  specific  relief  upon  the  loss  of  a 
particular  deed,  and  thereby  give  to  chancery 
a  jurisdiction  to  which  it  would  not  otherwise 
be  entitled,  in  exclusion  of  the  common  law, 
it  becomes  necessary  that  the  party  complain- 
ant should  annex  a  satisfactory  affidavit  to  his 
bill  to  inform  the  court  of  the  loss  he  com- 
plains of,  and  the  necessity  of  equitable  inter- 
ference. 3d.  That  such  affidavit  ought,  in 
the  present  case,  to  have  been  made  in  different 
terms  or  by  all  the  complainants.  Gerritt 
Boon  may  have  been  informed,  and  may  verily 
believe,  and  may  hope  to  be  able  to  prove  as 
he  states  in  his  affidavit,  that  the  petitioners 
named  in  the  bill  of  complaint  did  repectively 
convey  all  their  right,  title  and  interest,  to  Sir 
William  Johnson,  and  may  also  have  been  in- 
formed and  verily  believe,  that  the  deeds  were 
destroyed,  as  alleged  ;  yet,  the  other  plaintiffs 
may  not  believe  any  such  matter,  and  may 
actually  have  evidence  to  the  contrary,  or 
possess  the  deeds  about  which  they  were  in- 
quiring. 3d.  That  there  was  not  any  neces- 
sity for  changing  the  jurisdiction  from  law  to 
equity  ;  for  the  complainants,  if  the  aid  of 
chancery  was  wanted  for  discovery  only, 
might  have  the  benefit  of  it  on  a  bill  confined 
to  that  object.  4th.  That  the  title  of  the  com- 
plainants if  any,  was  a  legal  title,  and  that,  if 
Gerritt  Boon  was  able  to  prove  (as  he  swears 
he  hopes  to  do)  the  conveyances  to  Sir  William 
Johnson,  even  a  discovery  would  not  be  want- 
ed. 5th.  That  if  any  of  these  reasons  is  good 
cause  of  demurrer  t  he  cause  must  be  regularly 
out  of  court. 

The  Chancellor  having  allowed  all  the 
demurrers  respectively,  and  ordered  the  com- 
plainants' bill  to  be  dismissed  with  costs,  as  to 
the  demurrants,  the  cause  now  came  before 
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the  court  on  an  appeal  from  that  decision. 
After  hearing  argument  the  court  resolved, 
1st.  As  to  the  first  point,  that  the  authority  of 
*precedent  was  wanting  to  give  it  sane-  [*vi 
tion,  no  sufficient  reasons  having  been  assigned 
to  induce  the  court  to  sustain  it ;  that,  on  the 
contrary,  considerations,  resulting  from  incon 
venience  in  all  and  utter  impossibility  in  many 
cases,  afforded  just  ground  for  repelling  the 
exception.  3d.  That  it  is  considered,  no  decree 
on  the  merits  of  the  complainants'  case  is  ever 
made  on  the  evidence  contained  in  the  affidavit 
annexed  to  the  bill ;  but  that  as  such  affidavit 
is  merely  to  present  probable  or  colorable 
grounds  for  chancery  interference  and  exami- 
nation, there  could  be  no  hesitation  in  saying 
that  the  affidavit  of  Gerritt  Boon  was  sufficient 
in  terms  for  that  purpose  ;  and  that  the  excep- 
tion taken  to  it  must  be  disallowed.  3d.  On 
the  second  cause  of  demurrer,  objecting  ille- 
gality to  the  alleged  agreement  between  Sir 
William  Johnson  and  the  original  patentees, 
in  contravening  the  salutary  principles  upon 
which  the  instructions  of  the  royal  govern- 
ment regulating  colonial  grants  were  ground- 
ed, it  is  sufficient  to  say  it  has  been  justly 
admitted  that  this  is  highly  delicate  ground  ; 
and  that  the  principles  of  this  objection,  if 
allowed,  must  attach  to  it  very  controlling 
consequences  upon  questions  of  real  property 
in  the  State  ;  but,  on  consideration,  this  does 
not  appear  to  be  included  in  that  class  of 
cases  which  have  been  affected  by  the  princi- 
ple resorted  to,  the  general  consequences  of 
which,  in  its  operation,  if  sanctioned  by  this 
cause  to  the  prejudice  of  bonafide  purchasers, 
probably  without  notice,  is  an  argument  why 
it  ought  not  to  be  extended.  4th.  The  third 
cause  of  demurrer  urges,  that  the  discovery 
prayed  would  endanger  the  defendants  in  law, 
and  subject  them  to  a  penalty.  On  this  point 
as  a  scienter  or  knowledge  of  the  seller's  be- 
ing out  of  possession,  and  a  subsisting  adverse 
possession  at  the  time  of  the  sale,  are  neces- 
sary to  constitute  an  offense  against  the  statute 
alluded  to,  the  answer  to  this  part  of  the  bill, 
disclosing  the  fact  prayed,  might  be  so  drawn 
as  not  to  contain  any  admission  which  would 
endanger  the  defendant  in  law.  5th.  The  re- 
maining objection  is,  that  the  complainants 
blended  in  their  bill  relief,  with  a  prayer  for 
discovery  when,  from  aught  appearing  in  the 
case,  a  court  of  law  upon  the  discovery  being 
obtained,  is  competent  to  afford  adequate  re- 
dress. As  the  Chancellor's  retaining  jurisdic- 
tion on  the  point  of  relief  in  this  cause,  would 
involve  a  consideration  of  the  trial  by  jury, 
the  question  presents  an  aspect  peculiarly 
important.  On  this  point,  though  there  [*vii 
may  be  sufficient  grounds  disclosed  to  change 
the  jurisdiction,  yet,  as  the  complainants  were 
properly  before  the  court  upon  the  point  of 
discovery,  the  defendants  were  bound  to  an- 
swer this  part  of  the  bill  ;  and  the  demurrer, 
therefore,  to  the  whole  was  not  well  taken 
and  ought  to  have  been  overruled.  The  cases 
on  this  question  are  contradictory.  The  law 
is  not  bound  down  by  a  series  of  uniform  decis- 
ions in  a  manner  not  to  be  shaken,  and  so  as 
to  preclude  the  consideration  of  the  reason  of 
the  rule.  Upon  this  last  ground,  the  reason  of 
the  rule,  it  will  be  seen,  that  a  decision  in  con- 
formity to  the  above  opinion  will,  at  the  same 
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time  that  it  discountenances  the  doctrine  of 
turning  round  the  suitor  upon  nice  and  criti- 
cal exceptions,  operate  no  prejudice  to  the 
defendants  upon  the  merits  of  the  question  ; 
because  a  judgment,  overruling  a  demurrer  in 
chancery  is,  in  its  effects,  in  nature  of  a  re- 
jpondeas  ouster  in  a  court  of  law.  The  opinion 
•of  the  court,  therefore,  is,  that  the  causes 
-assigned  do  not  sustain  the  decree  in  this  cause, 
.and  judgment  of  reversal  must  be  entered. 

Cited  in— 10  Barb.,  137. 

See  S.  C.,  2  Caines'  Cos.,  175. 


ANDREW    VOS    AND    JOHN  BOONEN 
GRAVES, 

v. 
'THE  UNITED  INSURANCE  COMPANY. 

Marine  Insurance — Blockaded  Port — Breach  of 
Neutrality. 

A  mere  sailing  for  a  port  understood  to  be  block- 
•aded,  is  not  a  breach  of  neutrality  so  as  to  affect  a 
policy  of  insurance. 


Citations— Millar,  136,  144, 179,  188;  2  Valin,  77,  79, 
161,  650;  2  Johns.  Cas.,  127;  1  Atk.,  490;  2  Fonb., 
155 ;  Rob.  Rep.,  124 ;  Vattel,  bk.  3,  ch.  8,  sec.  117. 


IN  ERROR  from  the  Supreme  Court.  The 
special  verdict  on  which  judgment  was 
rendered,  contained  the  following  facts.  On 
the  21st  of  June,  1798,  the  defendants  for  Vos 
-&  Graves,  insured  eight  thousand  dollars  on 
the  American  brig  Columbia,  from  New  York 
to  Amsterdam,  at  a  premium  of  17£  per  cent. 
At  this  time  neither  party  knew  the  Texel  was 
blockaded.  It  was  warranted  in  the  policy 
that  no  loss  should  arise  to  the  defendant  by 
reason  of  capture,  seizure  or  detention,  in  the 
port  of  Amsterdam,  the  Texel  or  the  Vlie,  and 
that  the  cargo  was  American  property.  The 
plaintiffs,  for  an  addition  premium  of  two  and 
A  half  percent.,  obtained  liberty  of  the  defend- 
ants to  touch  and  trade  at  Hamburg,  which 
was  granted  in  consequence  of  the  following 
letters  written  to  the  defendants: 


NOTE.— Marine  Insurance— Blockaile. 

Sailing  for  n  blockaded  port  until  warned  off  ac- 
cording to  British  orders  of  April,  1804,  held  lawful. 
M'd  Ins.  Co.  v.  Woods,  6  Cranch,  29.  See  The  Nep- 
tunus,  2  Rob.  Adin.,  110. 

An  accidental  removal  of  the  blockading  force  by 
winds  or  storms  does  not  suspend  the  blockade. 
Wheatonlnt.  Law'( Dana's  ed.)  Sec.  513;  Radoliffe  v. 
United  Ins.  Co.,  7  Johns.,  38 ;  The  Jeffrow  Maria 
-Schroeder,  3  Rob.  Adm.,  155.  See  Williams  v.  Smith. 
:2  Cai.,  I,  and  note. 

Contra  if  blockading  force  be  driven  otf  by  hos- 
tile attack.  The  Hoffnung,  6  Rob.  Adm.,  112. 

Between  parties  to  an  insurance  contract  it  is  a 
•question  of  fact  whether  there  was  knowledge  of 
the  existence  of  a  blockade.  Harratt  v.  Wise,  9  B. 
&  C.,  712.  See,  also,  Naylor  v.  Taylor,  9  B.  &  C.,  718 ; 
Mcdeirosv.  Hill,  8  Bing.,  231. 

.4s  to  effect  of  judgment  of  foreign  .court,  sec  V  an- 
•denheuvel  v.  United  Ins.  Co.,  2  Johns.  Ca«.,  451,  and 
note.  i 

See  2  Johns.  Cas.,  469,  for  another  report  of  the 
.above  case  of  Vos  v.  United  Ins.  Co. 
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"NEW  YORK,  25th  June,  1798. 
"  SIR:  The  cargo  of  the  brig  Columbia,  Ben- 
jamin Weeks,  master,  being  insured  at  the 
New  York  Insurance  Company,  at  and  from 
hence  to  Amsterdam,  on  the  14th  instant,  and 
*the  accounts  daily  receiving,  rendering  [*viii 
motives  of  precaution  extremely  necessary;  we, 
therefore,  propose  to  order  the  vessel  to  touch 
at  Hamburg  for  orders,  which  may  be  done 
without  delay,  as  she  is  to  go  north  about, 
provided  you  will  permit  it  in  the  policy  with- 
out any  additional  premium.  And  should  our 
friends  advise  that  it  would  be  dangerous  to 
proceed  to  Amsterdam,  in  that  case  the  risk 
should  end  at  Hamburg. 

"  We  are.  &c.  Vos  &  GRAVES. 

"To  the  President  of  the  United  Insurance 
Company." 

THE   SAME   TO   THE    SAME.     - 

"NEW  YORK,  27th  June,  1798. 
"  SIR:  On  being  informed  that  the  Texel 
was  blockaded  by  the  English,  and  a  ship  from 
Philadelphia,  bound  to  Amsterdam,  had  actu- 
ally been  sent  to  Yarmouth,  we  applied  to  you 
yesterday  to  obtain  leave  for  the  brig  Columbia 
to  touch  at  Hamburg  for  orders.  From  this 
circumstance  we  conceive  it  highly  interesting 
to  the  office  to  grant  the  permission  without 
the  charge  of  an  additional  premium.  At  any 
rate  we  would  rather  have  the  vessel  proceed 
on  as  the  policy  now  stands,  than  to  augment 
the  premium;" for  the  circumstance  of  the 
blockade  was  unknown  to  us  when  the  insur- 
ance was  effected,  and  it  is  probable  it  may 
be  withdrawn  by  the  time  the  vessel  reaches 
Amsterdam." 

The  plaintiffs  had  property  on  board  to  the 
amount  of  the  sum  insured.  •  They  also  owned 
the  brig,  which,  with  the  cargo,  was  American 
property.     The  brig  sailed  on  the  voyage  in- 
sured, and  arrived  at  Cuxhaven,  on  her  way 
to   Hamburg,  in  August,   1793.     In  three  or 
four  days  after,  she  sailed  from  Cuxhaven  for 
Amsterdam.     On  the  day  she  left  Cuxhaven, 
she  was  captured  by  a  British  frigate  and  car- 
ried into  Yarmouth.  The  brig  and  cargo  were 
libeled  in  the  High   Court  of  Admiralty  of 
England,  and  were  condemned  bv  Sir  William 
Scott,  who  pronounced  the  following  sentence: 
"  There  is  pretty  clear  proof  of  neutral  proper- 
ty in  this  case,  both  of  the  ship  and  cargo;  but 
the  vessel   was  taken  attempting  to  break  a 
blockade.     It  is  necessary  for  me  to  *ob- [*ix 
serve,  that  there  is  no  rule  of  the  law  of  na- 
tions more  established  than  this,  that  the  breach 
of  the  blockade  subjects  the  property  so  em- 
ployed to  confiscation.    Among  all  the  contra- 
i  dictory  positions  that  have  been  advanced  on 
I  the  law  of  nations  this  principle  has  never  been 
;  disputed;  it  is  to  be  found  in  all  books  of  law 
I  and  treaties;  every  man  knows  it;  the  subjects 
;  of  all  States  know  it,  as  it  is  universally  ac- 
knowledged by  all  governments,  who  possess 
!  any  degree  of  civil  knowledge.     This  vessel 
1  caine  from  America,  and.  as  it  appears  with 
|  innocent  intention  on  the  part  of  the  American 
j  owners;  for  it  was  not  known  at  that  time  in 
I  America    that  Amsterdam  was  in  a  state  of 
I  in  vestment;  and  therefore  there  is   no   proof 
1  immediately  affecting  the  owners.     But  a  per- 
son may  be' penally  affected  by  the  misconduct 
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of  his  agents,  as  well  as  by  his  own  acts;  and 
if  he  delegates  general  powers  to  others,  and 
they  misuse  their  trust,  his  remedy  must  be 
against  them.  The  master  was  by  his  instru'c- 
tions  to  go  north  about  to  Cuxhaven.  This 
precaution  is  perhaps  liable  to  some  unfavor- 
able interpretation ;  the  counsel  for  the  claimant 
have  endeavored  to  interpret  it  to  their  advan- 
tage; but  at  the  least,  it  can  be  but  a  matter  of 
indifference.  When  he  arrived  at  Cuxhaven. 
he  was  to  go  immediately  to  Hamburg,  and  to 
put  himself  under  the  direction  of  Messrs. 
Boue  &  Company.  They,  therefore,  were  to 
have  the  entire  dominion  over  the  ship  and 
cargo.  It  appears,  however,  they  correspond- 
ed with  persons  at  Amsterdam,  to  whom  far- 
ther confidential  instructions  had  been  given 
by  the  owners;  and  these  orders  are  found  in 
a  letter  from  Messrs.  Vos  &  Graves,  of  New 
York,  to  Boue  &  Company,  informing  them 
that  the*  Columbia  was  intended  for  Amster- 
dam— consigned  to  the  house  of  Crornmelin, 
to  whom  Boue  &  Company  are  directed  to  send 
the  vessel  on,  '  if  the  winds  should  continue 
unsteady,  and  keep  the  English  cruisers  off  the 
Dutch  coast:'  if  not,  they  were  to  unload  the 
cargo,  and  forward  it  by  the  interior  naviga- 
tion to  Amsterdam.  Boue  &  Company  accord- 
ingly direct  the  master  '  to  proceed  to  Amster- 
dam, if  the  winds  should  be  such  as  to  keep 
the  English  at  a  distance.'  There  is  also  a 
letter  from  the  master  to  Boue,  from  Cuxha- 
ven, in  which  he  says,  'Amsterdam  is  block- 
x*]  aded.'  We  have  this*fact  then,  that  when 
the  master  sailed  from  Cuxhaven,  the  block- 
ade was  perfectly  well  known  both  to  him  and 
the  consignees;  but  their  design  was  to  seize 
the  opportunity  of  entering  whilst  the  winds 
kept  the  blockading  force  at  a  distance.  Now, 
under  these  circumstances,  I  have  no  hesita- 
tion in  saying  that  the  blockade  was  broken. 
The  blockade  was  to  be  considered  as  legally 
existing,  although  the  winds  did  occasionally 
blow  off  the  blockading  squadron.  It  was  an 
accidental  change  which  must  take  place  in 
every  blockade;  but  the  blockade  is  not,  there- 
fore, suspended.  The  contrary  is  laid  down  in 
all  books  of  authority,  and  the  law  considers 
an  attempt  to  take  advantage  of  such  an  acci- 
dental removal,  as  an  attempt  to  break  the 
blockade,  and  as  a  mere  fraud.  But  it  has 
been  said  that  by  the  American  treaty  there 
must  be  a  previous  warning.  Certainly  where 
vessels  sail  without  a  knowledge  of  the  block- 
ade, a  notice  is  necessary;  but  if  you  can  affect 
them  with  the  knowledge  of  that  fact,  a  warn- 
ing then  became  an  idle  ceremony,  of  no  use, 
and  therefore  not  to  be  required.  The  master, 
the  consignees,  and  all  persons  intrusted  with 
the  management  of  the  vessel,  appear  to  have 
been  sufficiently  informed  of  this  blockade; 
and,  therefore,  they  are  not  in  the  situation 
which  the  treaty  supposes.  It  is  said,  also, 
that  the  vesseJ  had  not  arrived;  that  the  offense 
was  not  actually  committed,  but  rested  in  in- 
tention only.  On  this  point  I  am  clearly  of 
opinion,  that  the  sailing  was  an  intention  of 
evading  the  blockade  of  the  Texel.  was  begin- 
ning to  execute  that  intention;  and  in  an  overt 
act  constituting  the  offense.  From  that  mo- 
ment, the  blockade  is  fraudulently  invaded.  I 
am,  therefore,  of  full  conviction,  of  opinion, 
that  a  breach  of  blockade  has  been  committed 
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in  this  case;  that  the  act  of  the  master  will  af- 
fect the  owner  to  the  extent  of  the  whole  of  his 
property  concerned  in  the  transaction.  The- 
ship  and  cargo  belong,  in  this  case,  to  the  same 
individuals,  and  therefore  they  must  be  both 
involved  in  the  sentence  of  condemnation."' 
The  mate,  on  his  examination  as  a  witness  in 
the  cause,  deposed:  "  That  it  was  generally 
understood  among  the  Americans  at  Cuxha- 
ven, at  the  time  the  Columbia  sailed  from 
thence,  that  Amsterdam  was  considered  as  a 
blockaded  port,  and  it  was  so  understood  by 
himself  and  the  captain  *of  the  Colum-  [*xi 
bia;  that  the  British  ship,  upon  falling  in  with 
the  brig,  immediately  seized  her  as  being  bound 
to  a  blockaded  port,  and  also  on  the  pretext  of 
her  having  Dutch  property  on  board;  that  it 
was  generally  understood  by  the  Americans  at 
Cuxhaven  at  the  time  the  Columbia  left  it,  and 
it  was  understood  by  the  captain  and  him,  that 
it  was  the  practice  of  British  cruisers  to  stop- 
vessels  bound  to  Amsterdam,  and  send  them 
back  without  seizing  them,  to  seize  in  case  of 
a  second  attempt  to  enter  Amsterdam;  and 
that  under  this  idea  the  captain  sailed  for  Am- 
sterdam." When  it  was  generally  believed  in 
the  city  of  New  York  that  Amsterdam  was- 
blockaded,  to  wit,  on  the  eighteenth  of  Sep- 
tember, 1798,  the  defendants  insured  the 
American  ship  Patriot,  from  New  York  to- 
Amsterdam,  with  liberty  to  touch  at  Altona 
within  one  mile  of  Hamburg,  for  17*  per  cent., 
to  return  2^  per  cent,  if  the  voyage  ended  at 
Altona. 

Upon  the  facts  thus  found,  the  majority  of 
the  court  gave  judgment  for  the  defendants, 
for  the  reasons  assigned  in  the  two  following 
opinions,  delivered  by  Mr.  Justice  Kent  and 
Mr.  Justice  Radcliff . 

KENT,  J.  On  these  facts  two  questions 
arise:  1.  Will  a  voluntary  attempt  by  the 
captain  to  break  a  blockade  be  sufficient  to- 
destroy  the  right  of  recovery  on  the  policy?' 
2.  If  it  will,  is  there  the  requisite  evidence  in 
this  case  of  that  attempt?  In  answer  to  the 
first  question,  I  am  of  opinion  that  such  an  at- 
tempt takes  away  from  the  assured  his  right  to- 
recover,  for  he  can  never  be  allowed  to  indem- 
nify himself  upon  an  innocent  party,  from  the 
consequences  of  his  own  want  of  skill,  or  from 
his  negligence  or  folly.  The  act  of  the  master- 
must  be  referred  to  his. principal,  who  appoints 
him ;  and  whenever  a  loss  happens  through  the 
master's  fault,  iinless  that  fault  amount  to- 
barratry,  the  owner,  and  not  the  insurer  must 
bear  it.  It  is  a  fault  in  the  master  to  occasion 
a  loss  of  property  from  his  carelessness  or  want 
of  competent  skill,  and  much  more  is  it  the 
case,  if  he  willfully  occasion  that  loss,  as  by 
resisting  search,  breaking  a  blockade.  &c.  He 
is  charged  with  a  discreet  and  faithful  execu- 
tion of  his  trust,  and  it  is  against  his  duty  to- 
expose  the  property  unnecessarily  to  risk, 
either  from  natural  perils,  or  from  perils  aris- 
ing from  the  violation  of  his  neutrality.  It  is 
a  point  not  to  be  disputed,  that  an  attempt 
*knowingly  to  break  a  blockade,  is  a  [*xii 
violation  of  neutral  duty,  and  occasions  a  for- 
feiture of  the  property;  and  it  cannot  be  sup- 
posed, irtiless  it  be  so  expressed,  that  the  in- 
surer takes  upon  himself  such  risk.  The  risk 
of  fault  in  the  master  (barratry  excepted)is  not 
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a  risk  enumerated  in  the  policy;  and  it  would 
be  very  unreasonable  that  the  insurer  should 
be  holden  beyond  his  express  undertakings, 
for  the  fault  or  folly  of  the  master,  whom  the 
insured  selects  and  controls.  (Millar,  136  to 
144,  179  to  188;  2  Valin,  77,  79,  161,  650.)  In 
answer  to  the  second  question,  I  have  no  doubt 
in  concluding,  there  is  sufficient  evidence  in  the 
case  of  a  willful  attempt  by  the  captain  to 
break  the  blockade  of  Amsterdam.  This  evi- 
dence results  from  the  condemnation  in  the 
British  Court  of  Admiralty,  and  for  the  con- 
clusive effect  of  that  sentence,  I  refer  to  my 
opinion  in  the  causes  of  Vandenheuvel  v.  T/te 
United  Insurance  Company  &  Church.  There 
is  also  sufficient  evidence,  without  resorting 
to  the  sentence.  When  the  captain  left  Cux- 
haven,  he  sailed  with  the  understanding  that 
Amsterdam  was  a  blockaded  port;  and  he  sail- 
ed also  under  the  idea,  that  if  he  should  meet 
with  a  British  cruiser  in  his  attempt  to  enter 
Amsterdam,  he  would,  for  the  first  attempt,  be 
sent  back,  and  not  seized.  This  appears  by 
the  testimony  of  the  mate,  and  it  is  sufficient 
to  establish  the  fact  of  the  blockade  as  against 
the  plaintiffs  (it  being  the  admission  of  their 
master)  until  they  repel  it  by  direct  proof  to 
the  contrary.  But  there  is  no  such  contrary 
testimony  in  the  case.  It  would  seem,  indeed, 
to  be  implied,  from  some  of  the  observations 
of  Sir  William  Scott  which  are  thrown  into 
the  case,  that  winds  had  occasionally  blown 
off  or  kept  at  a  distance  the  blockading  squad- 
ron, but  at  what  precise  time,  or  to  what  pre- 
cise distance,  does  not.  appear.  We  do  not 
know,  except  by  necessary  deduction  from  the 
testimony  of  the  mate,  what  was  the  actual 
state  of  the  blockade,  or  how  far  the  British 
cruisers  were  at  the  time  in  a  situation  to  pre- 
serve it.  Nor  do  we  know  the  situation  the 
vessel  was  in,  or  her  proximity  to  Amsterdam, 
when  she  was  captured.  The  mate  informs  us 
only  that  the  master  understood  when  he  sail- 
ed from  Cuxhaven  that  Amsterdam  was  block- 
aded; that  he  sailed  with  an  intent  to  attempt 
to  enter  it,  and  with  the  understanding  that  for 
his  first  attempt  he  would  only  be  sent  back, 
and  that  he  was  captured  the  day  he  sailed. 
How  near  he  had  approached  the  coast  of  the 
Vlie  and  Texel  we  do  not  know.  He  might 
xiii*]  have  reached  the  coast,  for  it  is  *within 
the  reach  of  a  day's  sail.  Every  reasonable 
conclusion  that  the  admissions  of  their  mate 
will  warrant,  is,  however  to  be  drawn  against 
the  plaintiffs,  so  long  as  they  furnish  no  other 
proof  to  explainer  repel  those  admissions.  My 
opinion,  accordingly,  is,  that  the  existence 
of  the  blockade,  the  wilful  attempt  of  the  mas- 
ter to  break  it,  his  capture  while  executing  that 
attempt,  and  at  no  great  distance  from,  if  not 
in,  the  neighborhood  of  the  blockading  port, 
are  all  necessarily  to  be  inferred  from  the  case, 
and  that  judgment  ought,  therefore,  to  be  giv- 
en for  the  defendants. 

RADCLIFF,  J.  On  the  21st  June,  1798,  the 
date  of  the  policy,  neither  party  knew  of  the 
investment  of  Amsterdam, and  this  excludes  the 
idea,  that  by  any  special  agreement  or  under- 
standing, the  insurance  could  have  been  meant 
to  extend  to  any  peril,  for  breach  of  the  par- 
ticular blockacfe  in  question,  if  any  existed. 
1st.  It  is  a  settled  rule,  that  the  insured,  in  or- 
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der  to  comply  with  his  warranty,  must  not 
only  maintain  the  property  to  be  neutral,  but 
so  conduct  himself  toward  the  belligerent  par- 
ties, as  not  to  forfeit  his  neutrality  ;  he  must 
pursue  the  conduct  and  preserve  the  character 
of  a  neutral.  This  being  the  import  of  the 
warranty,  and  the  condemnation  being  found- 
ed on  a  breach  of  neutrality,  it  operate*  to  pre- 
clude the  plaintiffs,  on  the*  principles  adopted 
with  regard  to  the  effect  of  foreign  sentences 
in  the  case  of  Vandenhcuvel  v.  J^he  United  In- 
surance Company.  2d.  In  the  present  case, 
the  plaintiffs,  before  the  vessel  sailed  from 
New  York,  to  wit,  on  the  27th  June,  in  con- 
sideration of  law,  had  notice  of  the  blockade. 
This  appears  by  their  letter  to  the  defendants 
of  that  date.  Although  the  information  was 
not  then  certain,  it  was  sufficient  to  excite  se- 
rious apprehensions,  and  to  put  them  on  their 
guard,  which,  in  judgment  of  law,  is  deemed 
competent  notice.  (1  Atk.,  490;  2  Fonb., 
155.)  The  captain,  however,  before  he  sailed 
from  Cuxhaven,  had  actual  notice  of  the 
blockade ;  and  there  can  be  no  doubt  but  the 
plaintiffs  are  liable  for  his  acts.  He  sailed 
with  the  professed  intent  to  evade  it,  if  an  op- 
portunity should  offer,  but  under  an  idea  that, 
by  the  Treaty  of  1794,  he  was  entitled  to  notice 
to  desist,  and  to  be  sent  back  on  the  first  at- 
tempt. The  provision  in  the  treaty  on  the 
subject,  it  is  obvious,  cannot  apply  to  a  case 
where  the  party  already  possesses  the  requisite 
information.  'This  is  the  rule  in  all  cases 
where  a  party  is  to  be  affected  by  notice.  But 
it  is  objected,  that  *the  captain  was  not  [*xiv 
in  the  act  of  breaking  the  blockade ;  that  it 
existed  merely  in  intention,  and  he  was  there- 
fore not  liable  to  seizure.  If  this  idea  be  cor- 
rect, then  no  such  capture  can  be  lawful  until 
the  line  of  the  blockade  be  actually  invaded. 
The  resolution  may  be  formed  and  acted  upon, 
and  no  progress  in'the  execution  of  it  can  be 
stopped  or  prevented  till  the  breach  be  made. 
A  construction  so  forced  and  limited  appears 
to  me  inconsistent  with  an  effectual  exercise 
of  the  right.  It  may  be  difficult  to  define  its 
precise  extent,  but  it  is  more  reasonable  to 
adopt  the  rule,  that  the  besiegers  are  entitled 
to  take  preventive  measures;  and  that,  where 
the  resolution  to  break  a  blockade  is  formed, 
and  begun  to  be  executed,  within  a  reasonable 
distance  to  render  it  practicable,  the  offense  is 
incurred,  and  the  party  liable  to  seizure.  Such 
was  the  case  in  the  present  instance.  From 
the  testimony  of  the  mate,  as  well  as  from  the 
sentence,  it  appears,  that  an  actual  blockade 
was  understood  at  the  time  to  exist ;  as  a  fact, 
it  seems  not  to  have  been  questioned.  But 
the  particular  situation  of  the  blockading 
force  does  not  appear,  nor  do  I  think  it  mate- 
rial. Although  the  party  may  have  intended 
to  avail  himself  of  an  accidental  interruption, 
occasioned  by  winds  and  tempests,  this  intent 
will  not  excuse  him,  for  such  interruption  can- 
not be  considered  as  destroying  the  existence  of 
the  blockade.  At  least,  if  he  attempts  to  en- 
ter, under  such  circumstances,  it  is  at  his  per- 
il, and  he  subjects  himself  to  the  hazard  of 
seizure  and  confiscation.  I  think  the  reason- 
ing of  Sir  William  Scott,  whose  opinion  is 
contained  in  the  sentence  annexed  to  the  case, 
is  satisfactory,  and  that  the  sentence  on  the 
merits  was  right,  and  of  course  that  the  plaint- 
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iffs  have  forfeited  their  neutrality,  and  ought 
not  to  recover  on  the  policy,  admitting  the 
sentence  open  to  investigation.  Neither  is  he 
entitled  to  recover  the  premium,  because  the 
risk  had  actually  commenced,  and  the  war- 
ranty was  forfeited  by  a  subsequent  breach  of 
neutrality. 

Agaihst  this  judgment,  on  behalf  of  the 
plaintiffs  in  error,  Mr.  Brockhoht  Livingston 
argued  that  it  was  erroneous,  because  the  de- 
fendants assumed  every  risk  attached  to  an 
attempt  to  enter  a  blockaded  port ;  because 
the  condemnation  of  the  High  Court  of  Admi- 
ralty of  England  is  manifestly  unjust.  The 
defendants  understood  the  Columbia  was  go- 
ing to  a  port  supposed  to  be  in  a  state  of  block- 
ade, and  therefore  insured  the  plaintiffs 
against  a  seizure  and  condemnation  on  that, 
xv*]  as  *well  as  any  other  account.  This  ap- 
pears from  the  policy,  from  the  additional 
premium,  and  from  the  correspondence.  The 
policy  is  to  Amsterdam.  This  was  effected 
without  a  suspicion  of  a  blockade.  The  risk, 
therefore,  as  to  the  future  state  of  that  city, 
fell  upon  the  assurers.  If  news  of  the  block- 
ade had  been  received  the  next  day,  the  plaint- 
iffs were  not  bound  to  break  up  the  voyage. 
The  insurance  being  at  and  from  New  York, 
the  underwriters  could  not  be  compelled  to  re- 
fund any  part  of  the  large  premium  which 
was  paid.  The  plaintiffs  thus  circumstanced, 
were  not  obliged  to  unload  their  vessel,  or  be 
at  the  expense  of  a  new  insurance  to  another 
place ;  without  saying  a  word,  they  might 
have  gone  on,  and  if  taken,  even  in  an  attempt 
to  enter,  the  defendants  must  have  paid. 
Thus,  a  merchant  who,  in  peace,  warrants 
his  property  neutral,  does  not  insure  against 
future  events,  or  engage  the  goods  shall  so 
continue  the  whole  voyage.  If  war  break 
out  the  next  day,  he  is  still  covered.1  The  in- 
surers, in  the  words  of  Lord  Mansfield,  "take 
upon  themselves  all  future  events  and  risks, 
from  men  of  war,  enemies,  detention  of  prin- 
ces," &c.,  &c.  An  insurance  to  a  blockaded 
port  is  not  within  the  description  of  unlawful 
contracts.  The  laws  of  the  United  States  do 
not  prohibit  such  commerce.  If  publicly 
known  that  an  American  vessel  was  going  to 
a  port  in  that  State,  no  measures  would  be 
used  to  stop  her,  nor  would  a  seizure  or  for- 
feiture in  this  county  follow.  The  law  of 
nations  permits  the  same  thing,  but  the  vessel 
may  be  seized  as  a  prize,  by  the  surrounding 
squadron,  if  taken  in  an  attempt  to  enter.  By 
this  is  intended,  that  the  law  of  nations  at- 
taches no  illegality  to  the  bare  inception  of 
such  a  voyage,  unaccompanied  by  a  subse- 
quent attempt  to  enter.  If  it  be  true,  that 
after  the  report  of  a  blockade  reached  New 
York,  the  plaintiffs  might  have  proceeded 
without  saying  anything  to  the  company, 
their  case  is  greatly  fortified.  The  increased 
premium  which  was  exacted  of  them,  shows. a 
blockaded  port  was  contemplated.  The  as- 
sured, with  good  faith,  to  avoid  a  greater  risk 
to  the  other  party  than  may  at  first  have  been 
designed,  immediately  announce  to  them  the 
intelligence  of  a  probable  blockade — and  ask 
permission  to  direct  the  Columbia  to  touch  at 
Hamburg.  This  became  necessary  to  prevent 

1.— See  Furtado  v.  Rogers,  3  Bos  &  Pull.,  contra. 
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a  deviation.  Here  was  an  opportunity  afford- 
ed to  the  underwriters  of  offering  to  cancel  the 
policy,  *or  of  consenting  to  the  vessel's  [*xvi 
going  to  Hamburg,  which  was  in  the  way, 
and  voyages  to  which  appear  by  the  verdict 
to  have  been  effected  at  exactly  the  same  pre- 
mium. One  would  think  they  would  gladly 
embrace  a  proposal  so  reasonable,  and  be  re- 
lieved from  the  risk  of  the  Columbia's  going 
to  Amsterdam.  No.  They  are  perfectlv  sat- 
isfied with  the  contract  as  it  stands,  ana  will 
not  consent  to  any  alteration,  without  an  ad- 
ditional premium  of  two  and  a  half  per  cent., 
which,  not  to  incur  the  consequences  of  a  de- 
viation, the  plaintiffs  allow.  This  was  em- 
phatically declaring,  on  the  part  of  the  under- 
writers, that  they  preferred  the  risk  to  Am- 
sterdam, blockaded  or  not,  to  the  Columbia's 
going  to  Hamburg,  which  they  would  onlv 
permit  for  a  further  consideration.  The  poli- 
cy was  varied  accordingly,  and  the  insurance 
then  continued  to  Amsterdam,  with  permis- 
sion to  touch  at  Hamburg.  Is  it  not  strange, 
that  although  the  defendants  were  now  fully 
apprised  that  Amsterdam  was  supposed  to  be 
blockaded,  they  leave  the  policy  in  that  re- 
spect as  it  first  stood,  and  make  no  objection  to 
that  part  of  the  voyage?  It  may  be  answered 
that  they  contemplated  a  termination  of  the 
voyage  at  Hamburg,  should  its  continuance  to 
Amsterdam  be  attended  with  danger.  It  is 
unfortunate  that  the  interpretation  of  a  policy  is 
not,  as  of  other  instruments,  to  be  collected 
from  its  own  expressions.  Recurrence  is  con- 
stantly had  to  letters,  conversations,  represen- 
tations by  brokers,  and  other  matters  ;  so  that 
a  contract  for  insurance  is  frequently  convert- 
ed into  a  heterogeneous  compound  of  parol 
and  written  stipulations,  the  one  in  direct  va- 
riance with  the  other  ;  and  the  policy,  which 
should  be  our  guide,  and  is  by  itself  perfectly 
intelligible,  is  involved  in  impenetrable  ob- 
scurity by  the  addition  of  much  extrinsic  mat- 
ter. But  if  .the  plaintiff's  letters,  although 
not  a  line  of  them  be  inserted  in  the  policy, 
are  a  part  of  the  contract,  they  leave  it  option- 
al with  the  plaintiffs  to  proceed  to  Amsterdam, 
in  case  their  friends  should  think  it  not  dan- 
gerous. This  was  leaving  the  right  of  the  as- 
sured to  proceed  entirely  at  the  discretion  of 
a  third  party,  which,  if  abused,  or  improvi- 
dently  exercised,  could  not  effect  them.  It  is 
not  found,  and,  therefore,  is  not  to  be  pre- 
sumed, that  their  friends  did  think  such  a 
continuance  of  voyage  dangerous.  The  prob- 
ability is  the  other  way.  The  friends  of  the 
assured,  no  doubt,  thought  there  was  no  dan- 
ger, or  they  *would  have  ordered  the  [*xvii 
vessel  to  Hamburg  and  received  a  handsome 
commission.  If  they  really  thought  it  danger- 
ous, and  still  sent  the  vessel  on,  the  under- 
writers are  liable,  for  they  reposed  themselves 
on  their  discretion.  If  we  consult  the  policy, 
nothing  is  said  about  the  opinion  of  the  plaint- 
iffs' friends,  although  such  stipulation  might 
have  been  inserted  in  one  line.  The  option  is 
here  left  to  the  insured  without  any  reserve  or 
qualification.  They  may  end  the  voyage,  if 
they  please,  at  Hamburg.  In  that  case  they 
are  to  be  refunded  two  and  a  half  per  cent. 
If  the  brig  proceeds,  the  company  retain  the 
whole  premium.  Here,  then,  were  two  and  a 
half  per  cent,  given,  for  the  voyage  between 
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Hamburg  and  Amsterdam,  and  when  we  are 
taken  in  performing  that  part  of  it,  we  are  re- 
fused payment.  The  defendants  should  have 
inserted  in  the  policy  an  express  stipulation 
that  the  vovage  should  end  at  Hamburg,  if  a 
blockade  existed.  Having  omitted  so  to  do, 
they  are  too  late  to  say  they  did  not  mean  to 
assume  every  risk  produced  by  such  a  state  of 
things.  It  is  important  to  show  that  Messieurs 
Vos  &  Graves  were  entitled  to  proceed  to  Am- 
sterdam, blockaded  or  not,  because  then  the 
sentence,  of  which  thus  far  they  are  victims, 
just  or  unjust,  cannot  effect  them.  This  step 
was  illegal  in  them,  as  it  respected  the  defend- 
ants, or  they  cannot  suffer  by  the  condemna- 
tion. If  their  contract  has  not  been  violated, 
the  underwriters  must  bear  the  consequences 
of  the  confiscation.  We  proposed,  however, 
to  examine  the  decree,  which  we  conceive  un- 
just, and  therefore  not  binding  as  between  the 
present  parties.  The  property  was  condemned 
for  "a  breach  of  blockade,"  and  reasons  are 
assigned  at  some  length.  It  is  with  reluctance 
I  can  bring  myself  to  animadvert  on  a  judg- 
ment proceeding  from  a  source  so  pure  and 
intelligent.  No  one  holds  in  higher  estimation 
the  talents  and  integrity  of  the  eminent  char- 
acter who  delivered  it,  or  more  admires  the 
bold,  eloquent,  and  yet  perspicuous  language 
in  which  his  opinions  are  uniformly  given.  In 
the  cases  decided  by  Sir  William  Scott,  the 
mind  finds  relief  from  the  fatigue  and  disgust 
which  it  contracts  by  a  review  of  the  iniqui- 
tous conduct  of  other  admiralties,  which  pre- 
sent one  uninterrupted  scene  of  rapine  and  op- 
pression. But  without  pretending  to  derogate 
from  his  character  or  abilities,  I  can  think  the 
condemnation  of  the  Columbia  authorized  by 
xviii*]  the  law  of  nations,  or  the  treaty  be- 
tween the  two  countries.  It  will  not  be  de- 
nied that  an  attempt  to  enter  a  blockaded  port 
is  prohibited  to  neutrals.  Such  interdiction  is 
inevitable.  Blockades  would  become  idle  cer- 
emonies, were  all  the  world  permitted,  as  at 
other  times,  to  enter  the  harbor  and  succor  the 
besieged.  The  investing  foe,  therefore,  is 
permitted  to  interrupt  such  entrance,  and  to 
confiscate  property  taken  in  the  attempt.  But 
this,  being  a  right  in  restriction  of  those  of 
neutrals,  who  are  to  suffer  as  little  as  possible 
by  the  hostilities  of  others,  ought  not  to  be  en- 
forced, unless  where  a  blockade  actually  and 
completely  exists.  If  the  squadron  be  acci- 
dently  absent  or  blown  off,  neutrals  are 
restored  to  their  rights,  and  exempt  from 
the  penalty,  which  in  the  other  case  they 
incur.  Who  can  say  the  fleet  will  ever  return 
or  the  blockade  be  renewed  ?  If  a  neutral 
can  take  advantage  of  this  temporary  supen- 
sion  of  the  blockade,  whether  produced  by 
necessity  or  choice,  he  should  not  suffer  for 
the  attempt.  If  the  blockade  be  raised, 
whether  by  the  appearance  of  a  more  power- 
ful foe,  or  by  the  act  of  God,  it  no  longer  con- 
tinues, and  the  port  becomes  open  to  all  the 
world.  If  superior  force  confers  a  right  to 
impose  onjieutrals  this  restraint,  they  in  turn, 
without  any  imputation  of  fraud,  are  restored 
to  the  privilege  of  a  free  trade,  the  moment 
the  ships  are  removed,  and  have  a  right,  if 
they  can,  to  take  advantage  of  such  removal. 
The  Columbia,  it  will  be  -remembered,  was 
captured  by  a  vessel  not  belonging  to  the 
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blockading  division.       Where  the  squadron 
was  at  this  time,  whether  blown  off   or  not, 
does  not  appear ;  at  any  rate,  it  will  be  allowed 
that  Sir  William  Scott's  interpretation  of  this 
right,  as  it  respects  neutrals,  is  very  rigorous. 
But,  without  combating  this  construction,  we 
say  the  Columbia  ought  not  to  have  been 
forfeited.      To  justify  a  confiscation   for   a 
breach  of  blockade,  there  should  be  notice  of 
its  existence,  an  attempt  to  enter,  and,  under 
the  British  treaty,  a  turning  away,  and  a  sec- 
ond attempt  to  go  in.      Sir  William  Scott  ad- 
mits the  necessity  of  a  notice,  and  a  warning 
not  to  enter.      (Rob.  Rep.,  124.)      What  then 
shall  amount  to  notice  ?      Will  a  mere  report 
justify  a  master,  who  has  signed  bills  of  lad- 
ing for  one  port,  in  going  to  another  ?    Sup- 
pose his   information    incorrect,  andv  a    loss 
happen,  will  it  not  be  a  deviation  ?     Would 
not  the  owners  and  shippers  in  that  case  lose 
their  insurance,  and  be  responsible  to  both  ? 
The  *obstinacy  of  a  Danish  master,  in  [*xix 
the  case  of  the  Henrick  and  Maria,  mentioned 
in  the  first  volume  of   Robinson's  Reports, 
evinces  what  was  his  sense  of  duty  in  a  simi- 
lar emergency.      Being  warned  by  "an  English 
ship  not  to  go  to  a  Dutch  port,  he  answered 
that  "he  must  proceed  according  to  his  bills 
of  lading,  that  he  could  not  answer  to  his 
owners  not  to  go  to  any  place  but  Holland." 
In  our  case  no  such  warning  is  pretended.     It 
is  admitted  by  the  judge  that  the  Columbia 
left  America   "with  innocent  intentions  on 
the  part  of  the  owners  ;"  for,  says  he,  "  it  was 
not  known  at  that  time  in  America  that  Am- 
sterdam was  in  a  state  of   investment,  and 
therefore  there  is  no  proof  immediately  affect- 
ing the  owners."      After  this  concession,  we 
contend  that   nothing  short  of  being  turned 
awav  could  justify   the  captain  in   not  pro- 
ceeding   to    Amsterdam.       A'  contrary    rule 
would  lead  to  great  embarrassment,  and  put  it 
in  the  master's  power  to  break  up  a  voyage  on 
j  light  rumors,  or  very  imperfect  accounts  of  a 
j  blockade.      If  aught  short  of  actual  turning 
i  away  be  sufficient",  it  should  be  settled  with 
!  precision,  what  species  of  notice  or  informa- 
j  tion  shall  justify  a  captain  in  going  to  some 
j  other  port  ?      Whether  such  notice  must  pro- 
1  ceed  from  one  of  the  blockading  ships,  or  may 
'  come  from  any  other  quarter.     Whether  such 
i  an  interruption  will  justify  an  abandonment 
to  the  underwriters.     And"  who  is  to  sustain 
\  the  loss,  the  merchant  or  the  assurer,  in  case 
!  none  or  a  bad  market  offers  at  the  port  into 
!  which  the  vessel  is  compelled  to  go  ?  To  avoid 
1  these  difficulties,   it  is    settled   that   nothing 
I  short  of  an  attempt  to  enter  justifies  a  seizure. 
!  "If  I  lay  siege  to  a  place,  or  only  form  the 
blockade,"  says  Vattel,  "I  have  a  right  to  hin- 
j  der  any  one  from  entering,  and  to  treat  as  an 
i  enemv  whoever  attempts  to  enter  the  place,  or 


punishable.  Sir  William  Scott  incautiously 
considers  "the  sailing  with  an  intention  of 
evading  a  blockade,  an  overt  act,  constituting 
the  offense."  It  would  be  quite  as  correct  to 
term  a  preparation  of  poison  with  an  intent 
to  kill,  an  overt  act  of  murder.  As  in  the 
latter  case,  remorse  or  fear  may  arrest  the 
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career  of  the  assassin  ;  so  in  the  other,  if  the 
blockade  is  found  to  exist,  when  the  vessel 
xx*]  approaches,  the  master  may  *change  his 
course  without  infringing  on  the  rights  of  the 
enemy.  It  is  important  that  Sir  William  Scott 
admits  the  offense  here  consisted  only  in  inten- 
tion. An  attempt  to  enter  is  not  pretended. 
This  also  appears  from  the  verdict.  The  seiz- 
ure was  made  on  the  very  day  of  the  Colum- 
bia's departure  from  Cuxhaven.  The  dis- 
tance thence  to  Amsterdam  does  not  appear. 
If  it  be  once  granted  that  a  vessel,  the  mo- 
ment of  weighing  anchor  with  an  intention  of 
going  to  a  blockaded  port,  may  be  seized  as 
was  done  here,  where  are  we  to  stop  ?  If  it 
be  rumored  in  New  York  that  Calcutta,  Ba- 
tavia,'  or  the  Isle  of  France  be  in  a  state  of 
blockade,  shall  no  vessel  in  the  United  States 
luden  for  either  of  those  ports  set  sail  until  its 
determination  be  formally  announced  ?  What 
injury  is  done  to  the  powers  of  war,  if  a  hun- 
dred of  our  vessels  sail  with  an  intention  of 
going  thither,  and  yet  turn  away  if  the  coast 
be  not  free  ?  The  fleet  are  stationed  there  to 
prevent  vessels  from  entering.  If  none  attempt 
to  pass,  the  object  of  the  blockade  is  accom- 
plished. The  Columbia's  intention  to  go  up 
the  Texel  would  not  injure  the  British.  If 
they  were  at  its  mouth  they  would  obstruct 
her  course.  If  not  there,  they  had  no  cause 
to  complain.  The  captain  certainly  had  no 
design  to  persist,  if  a  blockade  existed.  Take 
his  intentions  collectively,  instead  of  forming 
the  overt  act  which  has  been  mentioned,  they 
bespeak  a  perfectly  innocent  conduct  on  his 
part.  If  the  fleet  had  disappeared  from  what- 
ever cause  before  his  arrival,  with  great  defer- 
ence, I  should  not  think  it  very  criminal  in 
Captain  Weeks  to  have  gone  to  Amsterdam. 
The  law  of  nations  did  not  require  him  to 
cruise  off  the  Texel  to  ascertain  whether  the 
blockade  would  be  resumed.  But  the  master 
knew  of  the  blockade  when  he  left  Cuxhaven. 
True.  And  "  he  and  all  the  Americans  there 
understood  it  to  be  the  practice  of  British 
cruisers  to  stop  vessels  bound  thither  and  send 
them  back,  and  only  to  seize  in  case  of  a  sec- 
ond attempt  to  enter,  and  under  this  idea  it 
was  he  sailed  for  Amsterdam."  Nothing 
blameworthy  can  be  inferred  from  this  con- 
duct. As  it  regarded  the  underwriters,  he  had 
a  right  to  go  to  Amsterdam,  although  blockad- 
ed ;  such  being  the  true  understanding  of  the 
parties,  as  is  confirmed  by  the  several  insur- 
ances which  were  effected  in  New  York,  after 
it  was  known  the  investment  of  that  place  was 
formed.  From  this  may  be  collected  the 
xxi*]  sense  of  our  *merchants  on  a  point 
which  has  been  decided  with  so  much  severity 
against  them.  Their  unerstanding  is,  that 
sailing,  with  an  intent  to  go  to  a  blockaded 
place,  is  no  cause  of  forfeiture.  As  it  re- 
spected his  owners,  it  was  the  master's  duty 
to  be  better  informed  than  he  was  at  Cux- 
haven of  the  situation  of  the  Texel.  The  re- 
ports there  might  be  ill-founded.  As  the  voy- 
age did  not  begin  there,  he  was  right  in  going 
on.  As  it  concerned  the  British,  no  wrong 
could  be  done  to  them.  The  squadron,  if 
there,  could  easily  send  him  away ;  if  not, 
their  rights  could  not  be  impaired.  By  the 
British  treaty,  Captain  Weeks  was  authorized 
to  act  as  he  did.  He  should  have  been  turned 
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away  and  not  seized  until  he  made  a  second 
attempt.  This  was  his  conception  of  the 
treaty,  and  it  was  accurate.  Although  the 
obligation  of  such  warning  be  confined  to  ves- 
sels whose  masters  knew  nothing  of  the  block- 
ade at  the  time  of  sailing,  yet  as  the  nature  of 
this  knowledge  or  notice  is  undefined,  it  is  tin- 
safer  construction  to  say,  that  no  report  or  any 
information  short  of  a  formal  notification  to 
foreign  ministers,  which  usually  takes  place 
shall  be  deemed  sufficient.  But,  rejecting  this 
interpretation,  it  is  not  alleged  that  the  own- 
ers knew  of  the  blockade  when  the  Columbia 
sailed  from  New  York.  The  contrary  is  ad- 
mitted by  Sir  William  Scott.  This,  then,  being 
the  inception  of  the  voyage,  brings  her  case 
within  the  letter  of  the  treaty,  so  that  nothing 
short  of  a  warning  and  a  second  attempt  to 
enter  should  have  exposed  her  to  confiscation. 
I  forbear  to  make  any  remark  on  the  conclu- 
sivenesss  of  this  sentence,  as  between  the  par- 
ties to  this  suit.  As  to  its  direct  effect  on  the 
vessel  and  goods,  it  is  and  will  remain  so. 
Were  the  Columbia  and  her  cargo  now  lying 
in  the  harbor  of  New  York,  the  former  own- 
ers could  not  touch  them.  The  purchasers  un- 
der the  decree  would  be  protected.  This  is 
going  far  enough,  and  all  that  is  intended  by 
paying  respect  to  foreign  judgments.  But,  in 
relation  to  the  assured  and  assurers,  who  were 
no  parties  to  the  litigation  in  the  Court  of  Ad- 
miralty, and  who  submitted,  if  at  all,  ex  neces- 
sitate, to  its  jurisdiction,  this  court  will  be 
compelled,  in  order  to  do  justice  between 
them,  to  examine  the  arrounds  of  their  sen- 
tence. The  object  of  the  inquiry  will  be,  not 
to  reverse  it,  to  which  this  tribunal  is  incom- 
petent, nor  to  disturb  any  rights  acquired  un- 
der it,  which  would  be  improper,  but  to  ascer- 
tain how  far  the  causes  *assigned  [*xxii 
were  just,  and  if  so,  how  the  condemnation  is 
to  affect  the  present  question.  If  Captain 
Weeks  had  a  right  to  do  what  he  did,  then 
this  sentence  is  unjust,  and  instead  of  a  de- 
fense, it  forms  another  item  or  link  in  our 
proofs  of  loss.  But  if  the  sentence  consist 
with  the  law  of  nations,  still  we  say  the  under- 
writers are  liable,  because  they  insured  us 
against  every  risk  attending  a  voyage  to  a 
blockaded  port.  When  the  reasons  of  a  sen- 
tence appear,  a  foreign  court  will  ever  review 
them.  This  is  a  rule  so  intelligible  and  fraught 
with  so  much  plain  and  common  sense,  as  to  be 
liable  to  no  misapprehension.  It  may  be  ob- 
scured, as  often  happens,  but  cannot  be  illus- 
trated by  an  anxiety  to  amplify  and  eluci- 
date. It  is  not  like  the  doctrine  of  a  silent 
foreign  sentence,  being  conclusive  between 
parties  to  a  policy  in  cases  of  warranty,  which 
now  also  awaits  its  doom  in  this  honorable 
court.  Not  a  hundred  volumes,  not  all  the 
lawyers  in  the  universe,  can  ever  succed  in  ren- 
dering such  a  position  intelligible  to  men  of 
common  understanding.  It  requires  a  sub- 
limation of  genius  to  comprehend  one  syllable 
of  what  is  written  or  said  on  the  subject.  If 
Sir  William  Scott,  in  delivering  this  decree, 
had  withheld  his  reasons,  every  one  would 
have  been  compelled  to  conclude,  as  in  the 
case  of  Gotx  v.  Low,  that  the  Columbia  was 
condemned  as  enemy's  property.  The  judge 
having  been  more  communicative  than  usual, 
we  are  relieved  from  the  trouble  of  guessing 
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and  the  necessity  of  doing  injustice,  for  in 
this  case  also,  there  was  a  warranty  that  the 
property  was  American,  which  is  admitted  by 
the  decree,  or  the  assured  were  inevitably 
gone.  This  court,  we  presume,  will  have  no 
difficulty  in  examining  the  reasons  assigned 
for  this  condemnation,  and  making  up  a  judg- 
ment of  their  own  on  them.  Suppose  the 
Columbia  had  been  condemned,  although  an 
unarmed  merchantman,  "  as  an  article  contra- 
band of  war,"  as  was  done  with  the  Calliope 
by  one  of  the  West  India  tribe  ;  would  this 
court  hesitate  to  pronounce  such  a  sentence  a 
wicked  departure  from  the  law  of  nations,  or 
to  give  the  owner  the  full  benefit  of  his  insur- 
ance ?  In  a  word,  the  plaintiffs  contend  that 
they  had  a  right  to  go  to  Amsterdam,  block- 
aded or  not.  That  if  they  had  no  such  right, 
the  master  was  not  guilty  of  a  breach  of 
blockade.  That  he  did  only  what  was  per- 
mitted by  the  law  of  nations  and  the  British 
treaty,  and  that  therefore  in  every  point 
xxiii*]  *of  view  they  are  entitled  to  a  re- 
versal of  the  judgment  of  the  Supreme 
Court. 

Mr.  Troup,  contra,  insisted  the  judgment 
ought  to  be  affirmed.  1.  Because,  by  the  uni- 
versally received  law  of  nations,  the  entry  of 
a  blockaded  port,  or  even  the  attempt  to  enter 
it,  with  a  knowledge  of  its  being  blockaded, 
is  a  just  ground  for  confiscating  the  cargo,  as 
well  as  the  vessel,  where  they  both  belong  to 
the  same  owner.  2.  Because  it  cannot  be  pre- 
sumed to  have  been  the  intent  of  the  parties 
that  the  insurance  in  question  should  be  made 
to  Amsterdam,  as  a  blockaded  port ;  for  if 
such  had  been  their  intent,  it  must  have  been 
accompanied  at  least  with  an  implied  license 
from  the  defendants  in  error  to  the  plaintiffs 
in  error,  to  attempt  to  break  the  blockade,  at 
the  risk  of  the  defendants  in  error,  if  a  state 
of  things  should  be  found  to  favor  the  attempt ; 
and  it  will  be  contended,  that  under  such  cir- 
cumstances the  insurance  was  void  in  its  com- 
mencement, as  being  contrary  to  law.  3.  Be- 
cause, supposing  the  insurance  was  not  intend- 
ed to  be  made  to  Amsterdam,  as  a  blockaded 
port,  the  attempt  of  the  master  of  the  Colum- 
bia to  break  the  blockade,  in  pursuance  of 
discretionary  orders  given  to  him  for  the  pur- 
pose by  the  "plaintiffs  in  error,  who  were  the 
owners  of  the  vessel,  is  not  one  of  those  acts 
of  the  master,  for  which  the  defendants  in 
error  are  liable  in  damages  to  the  plaintiffs  in 
error.  4.  Because,  it  clearly  results  from  the 
facts  stated  in  the  record  in  this  cause,  that 
Amsterdam  was  a  blockaded  port ;  and  that 
the  master,  with  full  notice  of  its  being  so, 
attempted  to  break  the  blockade.  And  it 
will  be  argued  in  behalf  of  the  defendants  in 
error,  that  such  attempt  of  the  master  has  dis- 
charged them  from  all  responsibility  to  the 
plaintiffs  in  error. 

Per  Curiam.  The  question  in  this  cause  is, 
whether  the  sailing  of  the  brig  Columbia  from 
Cuxhaven  with  a  destination  for  Amsterdam, 
and  an  understanding  that  it  was  blockaded,  is 
a  breach  of  the  blockade,  and  a  legal  cause 
capture  and  condemnation.  The  question  of 
may  be  qualified,  perhaps,  with  the  addition  of 
an  intention  to  enter  the  Texel,  in  the  event 
only  of  the  blockading  squadron  being  blown 
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off  the  coast,  so  as  to  leave  the  port  open  for 
entrance.  There  is  nothing  in  the  verdict,  or 
the  assumption  of  facts  by  Sir  William  Scott, 
as  the  grounds  of  his  determination,  to  war- 
rant the  conclusion  of  an  attempt  to  break  the 
blockade,  any  *further  than  the  same  [*xxiv 
is  supported  by  proof  of  a  sailing  from  Cux- 
haven for  Amsterdam.  Upon  fundamental 
principles,  on  which  our  municipal  code  of 
criminal  law  is  established,  intention,  with 
some  very  peculiar  exceptions,  is  not  made  the 
subject  of  judicial  animadversion.  That  the 
moral  law,  which  arraigns  intention,  should  be 
adopted  in  the  law  of  nations,  with  a  greater 
latitude  than  in  our  municipal  system,  is  a 
subject  of  some  surprise,  especially  when  the 
application  is  for  the  benefit  of  belligerents, 
and  to  the  prejudice  of  neutrals.  In  intention, 
there  is  nothing  certain  and  permanent ;  it  is 
controlled  by  every  reflection ;  is  changed, 
dropped,  and  renewed,  bv  the  occurrences  of 
every  hour  ;  by  the  constant  vicissitudes  to 
which  the  agent  is  subject ;  the  enterprise,  on 
a  nearer  view  appalls ;  the  locus  penitentice  is 
embraced.  If  there  is  an  inception  of  the  un- 
dertaking, by  advances  towards  the  theater  of 
action  (as  the  sailing  from  Cuxhaven  in  this 
instance),  how  wide  a  space  yet  intervenes!  To 
the  dominion  of  how  many  various  causes  is 
the  intention  subject,  before  the  act  could  be 
completed  !  The  information  of  every  hour 
may  change  the  destination  ;  the  receipt  of 
counter-instructions  from  the  owner  may  ar- 
rest further  progress ;  the  perils  of  the  sea 
overwhelm  ;  the  information  received  at  Cux- 
haven  that  induced  the  sailing,  may  be  contra- 
dicted ;  and,  lastly,  before  the  vessel  may  ar- 
rive on  the  line  of  investment,  the  blockade 
may  be,  by  instructions  from  the  admiralty, 
withdrawn,  or  raised.  The  rule  that  a  sailing 
with  a  destination  for  a  blockaded  port  is  a 
breach  of  blockade,  as  urged  upon  the  court, 
is  undefinable  in  relation  to  distance  between 
the  port  of  departure  and  that  of  destination, 
and  will  produce  great  uncertainty  and  vexa- 
tion. Nothing  is  to  be  found  in  the  verdict  or 
facts  stated,  or  assumed  in  the  sentence  of  the 
admiralty,  from  which  to  infer  the  progress  of 
the  brig  from  Cuxharen  to  the«  Texel  ;  Sir 
William  Scott  meets  her  at  the  threshold,  at 
the  port  of  departure,  and  pronounces  the  sail- 
ing with  an  intention  of  evading  the  blockade, 
to  constitute  the  offense  :  these  are  his  words. 
It  is  fairly  presumable,  that  the  ground  thus 
taken  by  the  judge,  corresponded  with  the 
proof,  was  as  broad  as  the  evidence  would  jus- 
tify. The  record  in  the  cause  presents  no  fact 
to  warrant  a  contrary  conclusion.  No  infer- 
ence is  to  be  made  from  the  plaintiffs'  commu- 
nication by  letter  of  the  27th  June,  that  the 
defendants  'consented  loan  attempt  to  [*xxv 
enter  a  blockaded  port,  as  that  letter  closes 
with  the  observation,  that  the  blockade  might 
probably  be  withdrawn  before  the  arrival  of 
the  vessel.  Therefore,  quite  the  cotttrary  is 
rather  to  be  supposed.  It  is  unnecessary  to 
give  an  opinion  on  the  case  of  an  actual  at- 
tempt to  enter  a  port  during  the  interruption 
of  a  blockade,  bv  reason  of  the  blockading 
squadron  being  blown  off  ;  as,  in  this  case,  no 
such  attempt  was  made,  nor  is  the  fleet  found 
to  have  been  so  blown  off.  It  is,  therefore,  the 
opinion  of  the  court,  that  there  is  no  authority 
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of  precedent  binding  on  it  to  warrant  the  rule 
adopted  by  the  admiralty  sentence  in  this 
cause  ;  that  such  rule  is  opposed  to  essential 
principles,  uncertain  in  its  application,  and 
highly  vexatious  to  neutrals  ;  that  the  princi- 
ples of  the  late  treaty  between  England  and 
Russia  is  more  propitious  to  the  interests  of 
commerce,  and  sufficiently  favorable  to  the 
rights  of  belligerents,  and  merits  high  respect 
from  all  neutral  powers. 

Therefore,  tiie  judgment  below  must  be  reversed. 

Reversing— 2  Johns.  Cas.,  180. 

Cited  in— 7  Johns.,  53 ;  3  Peters,  235 ;  3  Mason,  26. 

See  S.  C.,  2  Johns.  Cos.,  469. 
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FREDERICK  RHINELANDER  ET  AL. 

Marine  Insurance — Warranty  of  Neutrality — 
Emigrant  Flagrante  Bello — Disclosure. 

If  a  belligerent  emigrate  to  a  neutral  country 
flagrante  7>e«<>,  and  be  there  naturalized,  a  warranty 
of  neutrality  is  supported  by  such  naturalization, 
nor  need  he  disclose  to  the  underwriter  the  period 
of  his  emigration. 

IN  ERROR  from  the  Supreme  Court.  The 
plaintiff  (who  was  also  plaintiff  below)  de- 
clared on  a  policy  of  insurance,  in  which  both 
vessel  and  cargo  were  warranted  "  American 
property."  The  plaintiff  was  a  Frenchman  by 
birth,  who  emigrated  to  this  country  flagrante 
hello,  and  was  naturalized  in  1796.  His  ship, 
and  that  part  of  her  lading  which  belonged  to 
him,  were  condemned  by  the  judge  of  the 
Vice- Admiralty  at  Nassau  in  New  Providence, 
because  the  plaintiff  "  was,  at  the  commence- 
ment of  hostilities,  and  still  is,  a  citizen  or 
subject  of  the  French  Republic."  A  special 
verdict  having  been  found,  it  was  referred  to 
the  court  to  determine  whether  the  plaintiff 
was  entitled  to  recover  as  for  a  total  loss,  or 
only  for  a  return  of  premium,  or  whether  the 
verdict  should  be  entered  for  the  defendants. 
Judgment  tiaving  been  given  for  a  return  of 
premium,  the  case  was  brought  up,  on  the 
same  points  which  were  made  below.  1st. 
Whether  th'e  warranty  of  neutrality  was  com- 
plied with.  3d.  Whether  there  was  not  an 
undue  concealment  in  not  disclosing  the  period 
of  naturalization,  that  the  underwriters  might 
xx vi*]  have  calculated  against  *the  risk  of 
confiscation,  for  the  reason  assigned  by  the 
sentence  promulged. 

Per  C'uriam.  The  first  question  arising  for 
the  consideration  of  the  court,  in  this  cause, 
is,  whether  the  plaintiff  has  verified  his  war- 

NOTE.— Ki(/7it  of  citizen  to  expatriate  himself  fla- 
grante bello.  The  law  on  this  subject  is  not  well  set- 
tled. The  decision  of  each  case  would  probably 
turn  somewhat  upon  the  evidence  as  to  the  intent 
with  which  the  act  was  done. 

See  1  Parson's  Marine  Insurance,  24, 25,  citing  the 
above  case  of  Duguet  v.  Rhinelander,  also  Murray 
v.  The  Charming  Betsy,  2  Cranch,  64 ;  The  Dos  Her- 
i iiii IKK.  2  Wheat.,  76,  98;  The  Santissima  Trinidad,  7 
Wheat.,  283. 

See  another  report  of  the  above  case  of  Duguet 
v.  Rhinelander  in  2  Johns.  Cas.,  476. 
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ranty  of  American  property  in  the  goods  in- 
sured. The  determination  of  this  point  in- 
volves the  important  question,  whether  the 
plaintiff  is  to  be  deemed,  for  the  purposes  of 
commerce,  an  American  citizen.  On  this 
question,  while  the  claims  of  a  State  upon  its 
citizens,  when  surrounded  and  pressed  by  its 
enemies,  are  recognized  ;  while  the  course  to 
which  duty  prompts  is  plain,  and  readily  per- 
ceived ;  yet  so  different  are  the  circumstances 
of  different  States,  so  various  their  policy, 
that  the  right  of  citizens  to  emigrate  during 
war  must,  so  far  as  respects  the  parent  State, 
depend  on  the  particular  ordinances  of  each 
individual  community.  What  might  not  be 
inconsistent  with  good  policy  in  a  State  pos- 
sessed of  an  overflowing  population  and  a 
scanty  subsistence,  would  be  quite  different 
from  that  of  a  State  with  a  thin  population, 
requiring  all  her  hands  for  defense,  and  with 
sufficient  bread  for  all  her  citizens.  Was  the 
condition  of  all  nations  alike  in  this  respect ; 
was  the  same  reason  and  necessity  for  prohib- 
iting emigration  during  war  common  to  all, 
the  rule  contended  for  by  the  defendants 
would  have  been  long  since  settled,  as  a  fun- 
damental principle  of  the  law  of  nations,  and 
expressed  in  language  too  unequivocal  to  ad- 
mit of  a  doubt,  at  this  period.  If  a  State  is 
assailed  by  external  enemies,  and  requires  for 
defense  the  united  efforts  of  all  its  citizens,  of 
all  that  it  has  given  birth  to,  a  prohibition 
against  emigration,  as  we  have  witnessed  in 
France  by  the  ordinances  of  1704  and  1744, 
will  attain  all  that  is  necessary  in  this  respect, 
to  the  safety  and  defense  of  the  State.  If  such 
prohibition  is  not  interposed,  the  door  is  open 
to  emigration.  But  is  an  emigration,  which  is 
lawful  in  relation  to  the  parent  State,  equally 
so  in  reference  to  the  enemy  of  such  State  ? 
As  a  general  rule,  it  is  so.  At  the  same  time, 
should  the  citizens  of  a  belligerent  power,  in 
concert  with  the  State,  or  for  the  purpose  of 
multiplying  the  warlike  resources,  or  aiding 
the  enterprises  of  the  State,  emigrate  to,  and 
take  a  stand  in  a  neutral  country,  in  order  to 
mask  mercantile  projects  under  a  neutral  flag, 
there  can  be  no  hesitation  in  pronouncing  such 
emigration  fraudulent,  and  that  an  establish- 
ment, and  residence,  for  such  unwarrantable 
*purposes,  cannot  acquire  to  the  em-  [*xxvii 
igrant  a  neutral  domicile  ;  he  still  would  con- 
tinue a  member  of  his  native  family,  and  as 
such  must  participate  in,  and  be  affected  by 
the  fortunes  of  the  parent  State.  When  such 
a  case  is  brought  before'  the  court,  such  a  de- 
termination will  be  had  as  will  preserve  to  the 
belligerent  the  full  exercise  of  his  rights  over 
the  property  of  its  enemy.  But  because  the 
right  of  emigration  may  be  abused  in  time  of 
war,  it  by  no  means  follows  that  such  right 
does  not  exist ;  and  though  it  may  be  difficult 
to  detect  and  punish  such  abuses,  the  argu- 
ment from  thence,  against  the  right,  cannot 
prevail.  As  far  as  appears  from  the  record  in 
this  cause,  the  emigration  of  the  plaintiff  pro- 
ceeded from  a  common  principle  of  action 
that  prevails  more  or  less  in  all  periods,  and 
all  countries  ;  for  the  subsistence  of  himself 
and  his  family,  he  removed  to  and  acquired  a 
domicile  in  this  State.  This  domicile,  upon 
general  principles,  confers,  for  the  pxirposes  of 
commerce,  the  right  of  an  American  citizen. 
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Native  Englishmen,  domiciled  in  America,  by 
a  decision  of  Westminster  Hall,  participate  in 
the  rights  of  American  citizens,  in  relation  to 
trade  between  America  and  the  East  Indies. 
It  will  be  unnecessary  to  consider  whether  the 
situation  of  the  parent  State  was  not  such,  at 
the  period  of  the  plaintiff's  emigration,  as  to 
have  no  claims  upon  its  citizens  ;  as  rent  with 
factions  and  violence,  and  yielding  no  protec- 
tion. Upon  the  point  of  undue  concealment, 
raised  in  the  cause,  after  the  foregoing  opin- 
ion, it  will  be  necessary  only  to  add,  that  if 
the  faith  of  contracts  should  be  deemed  to 
have  required  of  the  plaintiff  a  disclosure  of 
his  condition,  as  affording  a  pretext  for  con- 
demnation, undue  concealment  is  a  fraud,  odi- 
ous in  law,  and  as  such,  not  being  found  by 
the  verdict,  is  not  to  be  presumed. 

For  tJie  foregoing  reason  ihe  judgment  of  the 
Supreme  Court  ought  to  be  corrected,  and  the 
judgment  here  be  as  for  a  total  loss. 

Reversing— 1  Johns.  Cas.,  360. 
Cited  in-1  Johns.,  11. 
See  S.  C.,  2  Johns.  Cas.,  476. 


JOHN  R.  LIVINGSTON 
WILLIAM 'ROGERS. 

Parol  Evidence — Letter  of  Attorney — Lost — Con- 
tents. 

Parol  evidence  of  the  contents  of  a  letter  of  at- 
torney, may  be  adduced,  if  the  person  to  whom  it 
was  given  prove  it  to  have  been  lost. 

IN  AN  action  on  a  stock  contract,  the  plaint- 
iff, to  establish  a  tender  of  the  stock, 
called  on  Gulian  McEvers,  who  swore  that  he, 
under  the  authority  of,  a  letter  of  attorney, 
made  to  him  by  the  plaintiff,  with  whose 
handwriting  he  was  acquainted,  and  attest- 
ed by  John  Wilkes,  a  notary  public, 
xxviii*]  *did,  after  due  notice  to  the  defend- 
ant, attend  to  transfer  the  stock,  but  the  de- 
fendant never  appeared.  That  after  this,  the 
letter  of  attorney  was,  by  the  witness,  depos- 
ited among  some  papers,  and  had  been  since 
lost.  John  Wilkes  deposed  that  he  never  sub- 
scribed any  letter  of  attorney  as  a  witness, 
without  seeing  it  first  executed.  The  plaintiff 
then  offered  to  go  into  parol  evidence  of  the 
contents  of  the  letter  of  attorney,  but  this 
being  overruled  by  the  judge  who  tried  the 
cause,  a  bill  of  exceptions  was  tendered,  on 
which  the  case  came  before  the  court.  The 
^defendant,  in  support  of  the  judgment  below, 
relied  on  the  following  points  :  1st.  That  the 
letter  of  attorney,  being  a  material  link  in  the 
evidence,  ought  to  have  been  shown  to  the 
court  and  jury,  that  they  might  determine  on 
its  certainty  ;  and  where  there  is  a  subscribing 
witness  to  an  instrument,  it  must  be  established 
by  him,  if  within  the  jurisdiction  of  the 
court,  such  being  the  agreement  of  the  par- 
ties. 2d.  That  the  production  of  deeds  can  be 
dispensed  with  only  where  they  appear  to  be 
in  the  possession  of  the  opposite  party,  who 
has  been  duly  served  with  a  notice  for  their 
production  ;  or  where  they  have  been  lost  or 
destroyed,  not  by  the  laches  of  the  party  to  be 

NOTE.— See  another  report  of  the  above  case,  Liv- 
ingston v.  Rogers,  2  Johns.  Cas.,  488. 
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benefited  by  them,  but  by  fire  or  other  acci- 
dents. 3d.  That  in  the  whole  of  this  case,  the 
conduct  of  the  agent  or  attorney  of  the  plaint- 
iff must  be  considered  as  that  of  the  plaintiff 
himself,  who  cannot  allege  his  own  or  his 
agent's  carelessness,  as  a  reason  for  the  non- 
production  of  papers  he  was  bound  to  preserve. 

Per  Curiam.  The  question  upon  the  bill  of 
exceptions  interposed  in  this  cause,  is,  whether 
it  be  competent  for  the  plaintiff  to  give  parol 
evidence  of  the  contents  of  the  letter  of  attor- 
ney to  M'Evers,  under  the  circumstances  de- 
tailed in  the  bill  of  exceptions,  or  must  the 
instrument  itself  be  produced  ?  The  ancient 
rule  of  the  common  law  was  highly  rigid  in 
this  respect.  It  dispensed  with  the  production 
of  instruments  in  a  few  select  cases,  and  then 
only  for  peculiar  or  specific  causes.  But  ex- 
perience under  that  rule  has,  in  the  progressive 
improvements  of  English  jurisprudence,  re- 
sulted in  a  relaxation  of  the  law  on  the  subject. 
The  nonproduction  of  instruments  is  now 
excused,  for  reasons  more  general,  and  less 
specific,  upon  grounds  more  broad  and  liberal 
than  were  formerly  admitted.  In  Bead  v. 
Brookman  (3  D.  &  E.,  151)  a  declaration  on  a 
deed  *was  sustained,  and  the  profert  [*xxix 
dispensed  with,  upon  the  general  allegation  of 
a  loss  by  time  and  accident.  In  Beckfvrd  v. 
Jackson  (Esp.  Rep. ,  327)  the  plaintiff  counted 
on  a  deed  lost  or  mislaid ;  upon  which  issue 
was  taken  and  the  same  recognized,  as  war- 
ranted in  law,  by  Lord  Kenyon,  who  presided 
at  the  trial.  Other  cases  are  to  be  found  in 
the  English  reports,  of  similar  import,  sanc- 
tioning the  same  principle.  Upon  the  authori- 
ty of  those  cases,  and  the  reason  of  the  thing, 
we  are  of  opinion  that  parol  evidence  of  the 
contents  of  the  letter  of  attorney  to  Mr.  M'Evers 
ought  to  have  been  received,  and  that,  there- 
fore, error  has  intervened  in  this  respect. 
Upon  the  admission  of  such  testimony,  should 
the  trial  disclose  evidence,  or  reasonable 
grounds  of  suspicion  of  a  suppression  of  the 
instrument,  of  mala  fides  in  the  plaintiff,  or 
should  the  evidence  of  its  existence  and  legal 
efficacy  not  be  clear  and  satisfactory,  it  will 
become  the  duty  of  the  court  to  direct  and 
charge  the  jury  for  the  defendant. 

A  venire  facias  de  novo  must  therefore  be 
awarded. 

Cited  in-2  Cai.,  367 ;  18  Johns.,  74 ;  12  Wend.,  175. 
See  S.  C.,  2  Johns.  Caa.,  488. 


JAMES  JOHNSTON  AND  ROBERT  WEIR 

DANIEL  LUDLOW. 

1.  Marine  Insurance —  Warranty  Againut  Illicit 
Trade — Domiciled  Alien —  What  Seizure  Con- 
stitute* Breactt.  2.  Sentence  of  foreign  Court 
— Evidence  of. 

The  trade  of  a  domiciled  alien,  carried  on  from 
the  United  States  with  the  enemies  "of  his  mother 

NOTE.— DoinicU— Xat itinal  ctuiractcr  decided  by. 

See  Livingston  v.  M'd  Ins.  Co.,  7  Crunch,  506;  Ar- 
nold v.  United  Ins.  Co.,  1  Cai.,  60;  Ellx-rs  v.  United 
Ins.  Co.,  IB  Johns.,  128;  The  Chester  v.The  Experi- 
ment, 2  Dall.,  42. 

See,  also,  Murray  v.  United  Ins.  Co.,  2  Johns.  Cas., 
168,  and  note. 

For  another  report  of  the  above  case,  Johnston  v. 
Ludlow,  sec  2  Johns.  Cas.,  481. 
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country,  is  protected  under  the  warranty  against 
illicit  trade. 

To  constitute  a  breach  of  that  warranty,  the  seiz- 
ure must  IH>  for  an  actual  illicit,  prohibited  or  con- 
traband trade :  a  seizure  and  condemnation,  under 
pretext  of  such  a  trade  is  not  sufficient,  if  the  trade 
be  not  in  fact  one  or  the  other. 

A  sentence  in  a  foreign  court  of  admiralty  is  not 
even  prima  facie  evidence  of  any  fact,  if  there  ap- 
pear in  it  enough  to  rebut  such  a  presumption. 

Citation— Bos.  &  Pull..  430. 

TERROR  from  a  judgment  of  the  Supreme 
-Lj  Court,  in  an  action  on  a  policy  of  insur- 
ance on  goods  from  New  York  to  La  Vera 
Cruz.  The  instrument  contained  the  following 
clause  r  "  That  the  property  be  warranted,  by 
the  assured,  free  from  any  charge,  damage,  or 
loss,  which  may  arise  in  consequence  of  a 
seizure  or  detention  of  the  goods  hereby  in- 
sured, for  or  on  account  of  any  illicit  or  pro- 
hibited trade,  or  any  trade  in  articles  contra- 
band of  war."  From  the  special  verdict  it 
appeared  that  the  plaintiffs,  who  were  the 
same  in  both  courts,  had  shipped,  besides  the 
property  insured,  six  blocks  of  tin,,  and  seven- 
ty-eight boxes  of  tin  plates.  That  the  latter 
were  condemned  as  contraband,  and  the  goods 
insured,  as  belonging  to  the  same  owners, 
British  subjects,  trading  with  an  enemy  to 
their  mother  country  ;  but  that  the  defendant 
knew,  at  the  time  of  subscribing  the  policy, 
the  plaintiffs  were  subjects  of  the  crown  of 
Great  Britain,  and  that  the  tin  was  on  board. 
Judgment  having  been  pronounced  in  favor  of 
the  defendant,  the  case  was  brought  before 
xxx*]  this  court,  and  *the  following  questions 
made  :  1st.  Was  the  trade,  in  relation  to  the 
characters  of  the  plaintiffs,  illicit  ?  2d.  Was 
the  article  of  tin  in  blocks  and  plates  contra- 
band of  war  ?  3d.  Did  the  warranty  of  the 
assured  extend  in  judgment  of  law  to  a  loss  by 
seizure  or  detention,  merely  because  illicit  or 
prohibited  trade,  or  trade  in  articles  contraband 
of  war,  was  alleged,  when  in  fact  the  trade  was 
not  such  ? 

Per  Curiam.  On  the  first  point,  the  domicile 
of  the  plaintiffs  being  established  here  without 
any  fraudulent  motive,  but  for  fair  purposes 
of  commerce,  this  court  ought  not  to  sanction 
the  right  of  Great  Britain  to  seize  and  confis- 
cate their  effects,  as  has  been  done  in  this 
instance.  The  case  cited  from  Bosanquet  & 
Puller's  Reports  (Maryatt  v.  Wilson,  p.  430),' 
which  arose  under  the  article  in  our  late  treaty 
with  England,  regulating  our  East  India  trade, 
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is  not  inapposite.  In  that  case  the  English 
court  conceded  to  a  native  subject,  domiciled 
in  America,  the  right  of  an  America*  citizen, 
in  relation  to  commerce  with  the  Indies.  On 
the  second  point,  that  there  may  be  circum- 
stances and  occasions  in  which  tin  in  blocks 
and  plates,  may  become  contraband,  is  not  to 
be  controverted  ;  but  while  Judge  Kelsall  pro- 
fesses to  detail  not  only  the  causes  for  condem- 
nation, but  those  on  which  he  did  not  ground 
himself,  he  does  not  disclose  a  case  which 
would  warrant  the  conclusion,  upon  the  article 
in  question,  of  contraband  of  war.  He  rests 
himself  upon  the  bare  shipment  of  the  article  ; 
this  cannot  be  subscribed  to,  nor  will  the 
allowed  effect  of  the  admiralty  sentence,  as 
prima  facie  evidence,  avail  the  defendant  here, 
as  the  presumption  of  facts,  to  warrant  a  con- 
demnation, is  repelled,  by  a  detail  of  the  pre- 
cise grounds  on  which  the  sentence  was  pro- 
nounced. On  the  last  point  raised  by  the 
underwriters,  that  the  warranty  protects  him 
against  any  loss  by  seizure  or  detention,  for,  or 
on  account  of  any  illicit  trade  or  contraband 
of  war,  nothing  in  this  provision  is  relevant  to 
the  case  before  the  court.  The  clause  literally 
extends  only  to  partial  losses,  occasioned  by  a 
seizure  or  temporary  detention,  unfollowed  by  a 
condemnation ;  and  if  extended  further,  it 
cannot  have  been  the  intention  of  the  parties 
to  the  policy  to  throw  upon  the  assured  a  loss 
where  there  could  be  no  fault  in  him  ;  when 
no  illicit  trade  or  contraband  existed  in  fact, 
merely  because  a  pretext  of  that  kind  is  set  up 
to  cloak  the  condemnation.  The  expression 
"for  and  on  account  of,"  is  not  equivalent 
*or  convei  tible  into  the  words  under  [*xxxi 
pretense  of,  but  may  well  be  understood  to 
mean,  for  the  cause  of,  implying  the  actual 
existence  of  either  illicit  trade  or  contraband, 
as  producing  such  loss  or  damage.  No  other 
construction  ought  to  be  adinitted,  unless  the 
language  of  the  contract  is  plain  and  unequiv- 
ocal, necessarily  inducing  a  contrary  inter- 
pretation. The  facts  in  the  case  do  not,  as 
the  law  is  now  settled  in  Great  Britain,  bear 
out  the  conclusion  of  the  Vice-Admiralty 
Court ;  nor  can  anything  in  the  warranty  of 
the  assured  protect  the  underwriter. 

The  judgment  of  the  court  below  must  be  re- 


Cited  in— 8  Peters,  518 ;  Abb.  Adm.,  563 ;  6  Allen,  394. 
See  S.  C.,  2  Johns.  Cas.,  481. 
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TEUNIS    BERGEN  AND  MICHAEL  BER- 
GEN,  Appellants, 

v. 
WILHELMUS  BENNETT,  Respondent. 

1.  Mortgage — Default — Power  to  Sell — Survival. 
2.  Id.—  Recording.  3.  Id.—  Sale  Under— 
Mortgagee  PurcJiaser.  4.  Equity  of  Re- 
demption fast — Lapse  of  Time. 

A  power  to  sell  contained  in  a  mortgage  deed,  on 
•default  of  payment,  is  a  power  coupled  with  an  in- 
terest, and  does  not  die  with  the  mortgageor. 

If  such  power  be  recorded  in  the  book  for  record- 
ing mortgages,  it  isfa  compliance  with  the  act. 

A  sale  under  such  power  is  a  species  of  fore- 
closure, and  under  it  a  mortgagee  may  himself  make 
a  boiM  flile  purchase. 

After  a  lapse  of  sixteen  years  from  the  time  of 
such  sale,  known  to  the  mortgageor  or  his  heir,  who 
during  that  period  has  remained  passive,  ajredemp- 
tion  will  not  be  allowed. 

Citations— Laws  N.  Y.,  1775, 480 ;  Powell  on  Powers, 
4.  8,  10,  12 ;  Stat.,  27  Hen.  VIII.;  Co.  Litt.,  530 ;  Roll. 
Abr.,  9 ;  1  Bacon,  294 ;  1  Sid.,  6 ;  Co.  Litt.,  lib.  3 ;  But- 
ler's note,  298 ;  Hard.,  415 ;  Co.  Litt.,  113  a,  181  b,  238 
a;  3  Salk.,  277;  Pow.  on  Devises,  291  to  310;  1  P. 
Wins.,  261;  1  Bro.  Par.  Gas..  494;  1  Inst.,  52  b  ;  Laws 
of  N.  Y.,  Vol.  I.,  App'x,  p.  10  (ed.  1789);  Co.  Litt.,  123 
a ;  1  Co.,  173  b  ;  Munro  v.  Allaire,  1798 ;  5  Ves.,  Jun., 
630,  681,  682 ;  3  P.  Wins.,  287 ;  3  Bro.,  641 ;  1  Bro.  Parl. 
Gas.,  414 ;  2  Eq.  Gas.  Abr.,  177. 

THIS  was  an  appeal  from  the  decision  of  His 
Honor,  the  Chancellor,  permitting  the  re- 
spondent to  redeem.  The  facts  as  they  ap- 
peared from  the  bill,  answer  and  testimony, 
were  these  :  on  the  12th  of  April,  1776,  Wilhel- 
mus  Bennett,  deceased,  executed  to  John  Van- 
•derbilt,  a  bond  for  €600,  payable  in  one  year, 
with  interest  at  5  cent.,  and,  for  further 
security,  he  also  gave  a  mortgage  on  sixty- 
seven  acres  of  land,  situated  at  a  place  called 
•Gowanes.  Shortly  after  this,  on  the  8th  of 
November,  1776,  the  mortgagor  died  intestate, 
leaving  the  respondent  Wilhelmus,  then  a 
minor  of  fifteen  years  of  age,  his  eldest  son 
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and  heir-at-law.  The  usual  power  to  sell  was 
contained  in  the  mortgage,  which,  together 
with  the  power,  was,  on  the  10th  of  April, 
1777,  registered  in  the  office  of  the  clerk  of  the 
county,  m  the  book  for  registering  mortgages. 
In  the  registry  the  mortgage  was,  as  usual, 
abbreviated  ;  but  the  power  was,  though  not 
recorded  as  deeds  usually  are,  set  forth  in  the 
registry  of  the  mortgage,  in  hoc  verba,  except- 
ing as  to  *the  latter  part,  declaring  the  [*2 
sale  to  be  a  {perpetual  bar,  &c.,  which  was 
totally  omitted.  On  the  13th  April,  1781,  the 
appellant,  Teunis  Bergen,  purchased  the  bond 
and  mortgage  for  a  bona  fide  consideration  of 
£700.  In  1783,  the  respondent  left  this  State 
and  went  to  Nova  Scotia.  On  the  llth  of 
March,  1804,  the  appellant  Teunis  commenced 
the  publication  of  a  notice  of  the  sale  of  the 
premises,  under  the  power  contained  in  the 
mortgage.  The  notice  did  not  specify  the 
boundaries  of  the  land  mortgaged.  It  be^an 
on  the  llth  of  March,  1784,  by  an  advertise- 
ment in  a  weekly  paper,  and  was  after  the 
first  week,  regularly  continued  in  the  supple- 
ment, which  was  the  usual  mode  observed  by 
the  printer.  The  publication  of  the  notice  ap- 
peared, from  a  file  of  the  papers,  to  have  been 
duly  made,  except  as  to  the  three  last  days  ; 
but  for  those  days  the  paper  or  supplement 
was  missing.  A  copy  also  of  this  advertise- 
ment was,  six  months  previous  to  the  sale, 
fixed  up  on  the  outward  door  of  the  court- 
house of  the  county  in  which  the  lands  lay  ; 
and  there  remained  until  after  the  sale,  on  the 
llth  of  September  following.  At  this,  one 
Christopher  Bennet.  a  schoolmaster  in  the 
neighborhood,  officiated  as  auctioneer,  in  con- 
sequence of  a  request  from  the  appellant 
Teunis  Bergen.  The  conditions  exhibited  at 
the  time  of  sale  were  as  follows  :  "  Brooklyn 
Township.  Articles  of  the  vendue  for  the  sale 
of  the  land  and  meadow  land,  belonging  to  the 
estate  of  Wilhelmus  Bennett,  deceased,  contain- 
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ing  sixty  acres,  more  or  less,  held  this  llth  day 
of  September,  1784,  by  Teunis  Bergen.  Art.  1. 
That  the  highest  bidder  is  to  have  the  lot  or 
parcel  of  land  when  struck  off  to  him.  2.  That 
the  Indian  corn  and  all  the  planting  produce 
thereon  is  to  be  excepted.  8.  That  a  drain  of 
ten  feet  wide  for  the  Collick  be  excepted.  4. 
That  one  hundred  rails  of  the  cross  fence  of 
the  corn  be  excepted.  5.  That  the  money  bid 
for  the  land  is  to  be  paid. at  the  execution  and 
delivery  of  the  writings.  6.  That  in  case  the 
person  or  persons,  to  whom  it  is  struck  off  as 
aforesaid,  cannot  produce  or  procure  a  suffi- 
cient security,  then  and  in  such  case,  the  same 
lot  or  parcel  of  land  shall  be  put  up  again  ; 
and  if  the  same  is  then  sold  for  less,  the  first 
buyer  shall  make  up  the  deficiency  ;  if  sold 
for  more,  the  first  buyer  shall  have  no  benefit  by 
the  sale."  At  the  time  of  the  vendue,  no  per- 
sons were  present  but  the  auctioneer,  the 
appellants,  one  Cowenhoven,  and  a  tenant  who 
lived  on  the  land. 

3*]  *There  was  but  one  bid,  which  was  by 
the  appellant,  Michael  Bergen,  for  £700,  and, 
after  having  waited  two  hours,  to  see  if  any 
person  would  come  and  offer  more,  it  was 
struck  off  at  that  sum  to  him  ;  and  he,  having 
attended  to  purchase  on  behalf  of  the  other 
appellant  Teunis,  after  a  conveyance  duly 
executed  to  him,  reconveyed  to  Teunis. 

It  appeared  that  the  premises  were  not,  at 
the  time  of  sale,  worth  more  than  the  principal 
and  interest  due  ;  one  Cowenhoven,  to  whom 
the  land  was  offered,  and  who  was  a  creditor 
of  the  mortgageor,  having  declared  he  would 
not  give  the  amount  of  the  bid.  In  1788,  the 
respondent  came  back  to  this  State,  and  on  the 
3d  of  February,  1800,  filed  his  bill.  The  re- 
spondent, in  support  of  the  decree,  alleged  in 
his  case,  that  the  sale  could  not  bar  the  re- 
demption for  which  he  prayed,  as  it  was  null 
and  void,  on  the  following  grounds  :  1st.  Be- 
cause the  power  to  sell,  contained  in  the  mort- 
gage,1 "was  not  recorded  as  deeds2  usually 
are,"  before  the  execution  of  the  conveyance 
to  the  purchaser.  2d.  Because  the  notice  of 
the  sale  was  uncertain,  and  that  the  directions 
of  the  statute  were  not  complied,  with  in  the 
publication  of  it.  3d.  Because  the  conduct  of 
the  appellant  Teunis  Bergen,  touching  the 
sale,  and  the  proceedings  preparatory  thereto, 
were  actually  fraudulent.  4th.  Because  the 
power  to  sell,  contained  in  the  mortgage,  ex- 
pired with  the  life  of  the  donor.  5th.  That 
the  mortgagee  was  a  trustee  for  the  mortgageor, 
and  as  such,  could  not  be  a  purchaser  of  the 
property,  which  he  himself  sold  in  that 
capacity. 

CHANCELLOR.  Mr.  President :  The  com- 
plainant has  filed  his  bill  for  a  redemption  ;  to 
which  the  defendant  answered,  and  a  number 
of  depositions  have  been  taken,  disclosing  the 
circumstances  stated  in  the  case.  On  these 
several  questions  have  arisen,  which  have 
been  very  fully  discussed  by  the  counsel  for 
the  parties  ;  but  all  of  which,  the  first  excepted, 
relating  to  the  manner  in  which  the  power  has 
been  executed,  must  necessarily  depend  upon 
its  validity  at  the  time  of  such  execution.  The 

1.— -Rev.  Laws,  482,  sec.  6. 

2. — See  the  act  relating  to  recording1  deeds.    I  bid., 

478. 
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first  of  these  questions,  then,  in  the  natural 
order  in  which  they  present,  is,  whether  the 
power  contained  in  the  mortgage  expires  with 
the  life  of  the  mortgageor.  In  the  English 
code,  no  principles  are  to  be  discovered,  which 
have  been  applied  in  their  courts  to  bar  an 
equity  of  redemption,  by  the  mere  act  of  the 
mortgagee,  without  the  aid  of  judicial  inter- 
vention. This  "device  appears  of  native  [*4 
growth,  originating  from  the  circumstances- 
of  the  cfc'Jntry,  and,  probably,  principally 
from  the  disparity  between  the  actual  product, 
and  estimated  value  of  real  estates.  This  may 
have  rendered  necessary  a  more  summary  and 
less  expensive  mode  of  barring  the  equity  of 
redemption  than  that  which  obtained  through 
the  medium  of  chancery,  a  desirable  object. 

It  seems  that  previous  to  the  year  1775,  it 
had  been  made  a  practice  to  introduce  into- 
mortgages  clauses  authorizing  a  sale  by  mort- 
gagees, and  that  many  estates  were  then  held 
under  such  sales.  A  statute  was  passed  (L.  N. 
Y.,  1775,  480)  reciting  this  circumstance,  and 
declaring  that  no  good  .and  bona  fide  sale  of 
mortgages,  lands,  tenements,  or  hereditaments, 
made  or  to  be  made  by  mortgagees  or  others, 
authorized  thereunto  by  special  power  for  that 
purpose  in  due  form  of  law,  from  him  or  them 
who  had  the  equity  of 'redemption,  shall  be  de- 
feated to  the  prejudice  of  the  bona  fide  pur- 
chasers thereof,  in  favor  of,  or  for  the  advant- 
age of  any  person  or  persons  claiming  a  right 
of  redemption  in  equity.  To  this  was  added 
a  proviso,  that  this  should  not  prejudice  prior 
liens  by  mortgages  executed  before  such  sale, 
judgments  or  decrees  in  equity.  This  statute 
saved  the  interest  of  mortgagees  deriving  title 
under  mortgages  executed  before  such  sale, 
and  all  ereditors,  "to  whom  the  mortgaged 
premises,  or  any  part  thereof,  was  before 
bound  by  any  judgment  at  law  or  decree  in 
equity."  It  appears  to  have  been  intended  as 
a  declaratory  act,  and  if  so, .the  proviso  seems  to 
contain  a  legislative  declaration,  that  the  power 
to  sell  did  not  irrevocably  rest,  as  a  right,  in 
the  mortgagee  ;  for,  if  it  did,  the  after  acts  of 
the  mortgageor,  or  the  judgments  and  decrees 
rendered  against  him,  subsequent  to  the  execu- 
tion of  the  power,  could  not  detract  from  the 
right  of  the  mortgagee,  empowered  to  sell ; 
that  it  was  intended  they  should,  is  to  be  col- 
lected from  the  consideration  that  the  word 
"before."  in  the  latter  clause,  musj  clearly  re- 
late to  the  sale,  and  not  to  a  period  anterior  to 
the  execution  of  the  power.  But  it  may  be 
taken  in  that  sense,  or  as  intended  for  greater 
caution,  and  as  leaving  the  power  to  be  con- 
strued as  respects  the  cases  excepted,  without 
being  affected  by  the  statute.  In  either  case, 
it  cannot  be  considered  as  affecting  the  ques- 
tion in  aid  of  the  power. 

The  powers  treated  of  by  Powell,  in  his 
admirable  treatise  on  that  subject  (Powell  on 
Powers,  4),  were,  as  he  states,  originally  mere 
modifications  of  uses,whatever  was  equitable  in 
which  the  statute  *of  27  Hen.  VIII.  trans-  [*5 
ferred  to  law  ;  thus  he  distinguishes  powers  in 
relation  to  donees,  and  collateral  powers,  as 
simply  relating  to  uses  and  trusts,  and  the 
enabling  and  restraining  powers,  as  mere 
branches  from  the  same  generic  trunk.  I  take 
it,  therefore,  that  the  doctrine  deduced  from 
Powell,  as  directly  applying  to  the  present  sub- 
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ject,  cannot  be  considered  as  correct,  and  that 
the  principles  by  which  it  is  to  be  tested,  are  to 
be  sought  for  elsewhere  (Co.  Litt.,  52  ;  Roll. 
Abr.,  9  ;  cited  1  Bacon,  294.)  If  the  power  in 
question  was  a  naked  authority,  substituting 
the  mortgagee  or  his  representatives  to  repre- 
sent the  person  of  the  mortgageor,  it  is  con 
ceded  it  must  expire  with  the  life  of  the  person 
creating  it.  But,  it  is  insisted,  an  inseparable 
connection  exists  between  the  power  and  its 
object,  the  estate ;  that  the  duration  of  the 
former  must  of  necessity  be  commensurate 
with  that  of  the  interest  in  the  latter,  and  that 
it  can  only  be  exhausted  by  its  actual  execu- 
tion ;  or  that  the  power  is  in  the  nature  of  a 
covenant,  running  with  the  mortgaged  prem- 
ises. These  positions  I  shall  consider  separately. 
As  to  the  first :  If  a  second  mortgage  was 
executed,  intermediate  the  execution  of  the 
power,  and  the  sale  under  it ;  the  second  mort- 
gagee is  supposed  to  acquire  an  equitable  lien, 
for  the  satisfaction  of  his  security,  on  the 
mortgaged  premises,  if  the  fund  mortgaged  is 
more  than  adequate  to  the  discharge  of  the 
first.  An  equity  of  redemption  is  considered 
as  a  subject  to  which  a  lien  arising  from  a 
judgment,  or  decree,  may  attach.  In  neither 
case  can  the  subsequent  incumbrances  be  con- 
sidered as  united  in  interest  with  the  first.  On 
the  contrary,  their  relative  situations  show 
there  must  always  be  a  collision,  and  frequent- 
ly a  direct  opposition  of  interest.  On  the 
footing  of  a  revocation  of  an  authority,  their 
situations  are  compatible  with  the  practice 
which  has  prevailed  on  the  subject ;  but  if  the 
power  is  considered  as  an  absolute  vested 
right,  the  subsequent  mortgages,  judgments, 
and  decrees,  must  be  effectually  overreached 
by  the  sale,  which  must  undoubtedly,  on  that 
ground,  relate  to  the  period  when  the  right 
was  acquired.  The  situation  of  the  mort- 
gageor and  mortgagee  at  law,  if  the  authority 
is  to  be  tested  by  strict  legal  principles,  operates 
against  considering  the  power  as  an  interest 
combined  with  the  estate  granted  ;  for  to  all 
legal  purposes,  the  fee,  upon  the  execution  of 
the  mortgage,  vested  in  the  mortgagee,  subject 
to  the  usual  defeasance.  At  law,  therefore, 
the  title  acquired  by  the  purchase  under  the 
power,  could  only  be  cumulative  ;  and,  if  so, 
6*]  *the  revesting  the  estate,  depending  upon 
the  contingency  of  payment  in  compliance 
with  the  condition,  the  interest  of  the  mort- 
gagee would  be  destroyed  by  such  payment, 
and  in  either  case  the  power  must  be  rendered 
inoperative.  If  such  is  the  situation  of  the 
parties  at  law,  what  reason  can  there  be  for  an 
equitable  interposition  ?  The  principles  that 
this  court  pursues  and  cherishes  will  prevent  it 
from  relaxing  the  rules  of  law,  unless  it  be 
for  the  purpose  of  promoting  substantial  jus- 
tice. The  intent  of  the  parties  has  always 
been  permitted  to  have  a  powerful  effect  in 
the  construction  of  deeds ;  but  though  the 
intent  in  this  case  to  delegate  to  the  mortgagee, 
his  executors,  administrators,  and  assigns,  a 
power  to  make  a  sale,  is  clearly  to  be  inferred, 
it  does  not  afford  as  satisfactory  an  inference 
that  the  representatives  of  the  mortgageor  were 
intended  to  be  equally  bound  with  himself,  to 
continue  that  power ;  and  if  not,  there  is  no 
equitable  principle  on  which  the  power  can  be 
extended  beyond  its  mere  legal  operation. 
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I  have  not  been  able  to  discover  that  the 
doctrine  contended  for,  that  the  power  is  to 
have  equal  duration  with  the  estate,  has  been 
recognized  in  any  instance  of  this  kind.  Nor 
do  I  know  a  case,  analogous  to  this,  in  the 
books  ;  and  from  the  industry  and  ability  of 
the  counsel  who  argued  this  cause,  as  well  as 
my  own  fruitless  researches,  I  think  I  may 
venture  to  say  that  none  exists.  Wherever  it 
rests  in  the  discretion  of  the  court,  to  give  a 
more  liberal  or  restrained  construction  to  the 
acts  of  parties,  it  is  consistent  with  the  princi- 
ples which  regulate  the  conduct  of  this  court, 
to  examine  the  tendencv  of  the  several  con- 
structions which  they  will  admit,  and  to  mingle 
the  inconveniences  of  adopting  one  or  the  other 
of  those  presented,  as  an  ingredient  to  pre- 
ponderate the  scale,  otherwise  equally  poised. 
By  giving  these  powers  a  duration  beyond  the 
life  of  the  mortgageor,  they  may,  in  many 
instances,  disinherit  his  heirs ;  for  here  the 
parol  cannot  be  permitted  to  demur ;  here  is 
no  saving  of  the  right  of  an  infant,  till  his  full 
age.  The  sale,  if  admissible  at  all,  must  be 
absolutely  conclusive.  By  considering  the 
right  of  sale  as  blended  with  and  co-extensive 
in  its  duration  with  the  estate,  subsequent  in- 
cumbrances, by  judgments,  decrees,  and  mort- 
gage, must  be  completely  at  the  mercy  of  the 
first  mortgage.  For  if  this  right  is  a  vested 
right,  assimilating  to  that  of  property,  every 
sale  under  it  must  have  a  retrospective  effect, 
and  completely  destroy  all  incumbrances,  in- 
termediate to  its  acquisition,  *and  the  sale  [*7 
under  it.  There  are  consequences  of  great 
importance,  which  I  think  this  court  cannot 
countenance  ;  but  on  the  contrary  ought  to 
resist,  especially  as  the  primary  object  of  the 
mortgage,  the  enabling  the  mortgagee  to  hold 
the  land  mortgaged,  as  a  pledge  for  the  pay- 
ment of  the  debt,  is  thus  defeated,  to  the  pre- 
judice of  the  mortgageor's  representatives,  and 
as  devices  calculated  to  bar  the  equity  of  re- 
demption, which,  as  susceptible  of  being 
wrested  to  oppressive  purposes,  ought  to  be 
leaned  against  as  inconsistent  with  the  original 
intent.  Though  this,  I  believe,  is  unexplored 
ground,  I  have  very  little  hesitation  in  saying 
that  from  mv  view  of  the  subject  the  doctrine 
of  irrevocability  cannot  be  sanctioned. 

As  to  the  second  position,  that  this  power  is 
to  be  taken  as  a  covenant  running  with  the 
mortgaged  premises,  there  are  no  words  of 
covenant.  It  imports  to  be  a  new  grant  of  a 
power  ;  it  is  a  device  intended  to  foreclose  the 
mortgage,  without  the  intervention  of  judicial 
examination  ;  and,  if  a  covenant,  it  must  be- 
come a  subject  of  such  examination,  before  it 
can  have  complete  effect.  If,  as  this  clause  is 
contained  in  an  indenture,  it  is  to  be  considered 
as  the  words  of  both  parties,  it  might,  perhaps, 
be  construed  a  covenant  at  law,  but  that  would 
not  better  the  situation  of  the  defendant  ;  for 
the  mortgage  vests  the  estate  in  the  mortgagee, 
and  his  heirs ;  this  power  is  to  him,  his  execu- 
tors, administrators  and  assigns.  This,  if  a 
covenant,  could  not  run  with  the  laud  ;  for  to 
effect  this,  there  ought  to  be  a  privity  of  es- 
tate between  the  representatives  on  whom  the 
power  and  the  estate  would  develop  upon  the 
death  of  the  original  parties  ;  here  the  heirs  of 
the  mortgagee,  by  the  limitation  of  the  estate, 
would  take  it,  but  the  right  derived  from  the 
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power  would  pass  to  the  executor  ;  and  thus, 
the  instant  the  mortgagee  died,  the  connection 
between  the  estate  and  the  persons  authorized 
to  execute  the  power  would  dissolve. 

A  stronger  reason  for  not  suffering  it  to 
conclude  the  heirs,  is,  that  the  defendant's 
title  originated  in  a  mere  personal  charge  ;  and 
the  same  reasons  which  have  already  been  given 
against  a  liberal  extension  of  a  power,  would 
operate  as  forcibly  not  to  extend  the  covenant 
by  implication.  If,  however,  it  was  to  be 
considered  as  a  covenant,  binding  on  the  heir- 
at-law,  I  should  not  be  disposed  to  exert  the 
powers  of  this  court,  to  aid  in  concluding  the 
mortgageor's  representatives,  as  the  estate  is 
still  in  the  hands  of  the  representative  of  the 
8*]  mortgagee,  by  *giving  efficacy  to  the 
covenant  here.  It  would  be  contrary  to  what 
I  conceive  to  be  the  established  principles  in 
this  court,  which  are  to  endeavor  as  much  as 
possible  to  compel  the  parties  to  adhere  to  the 
true  spirit  and  meaning  of  their  original 
contract  in  cases  of  mortgages,  the  security  of 
the  sum  advanced  to  the  mortgageor.  Some 
other  points,  involving  considerations  of  great 
interests,  and  extent,  as  to  the  doctrine  of 
mortgages,  were  subjects  of  discussion  on  the 
arguments  of  this  cause,  but  thinking,  as  I  do, 
that  the  power  contained  in  the  mortgage 
would  not  warrant  the  sale,  it  would  be  use- 
less to  travel  through  these  points,  which 
merely  relate  to  the  mode  of  its  execution. 

Upon  the  whole,  I  am  of  opinion  that  the 
complainant  ought  to  be  permitted  to  redeem  ; 
that  it  ought  to  be  referred  to  a  master  to  state 
an  account  between  the  parties,  of  the  amount 
of  the  principal  and  interest  due  on  the  mort- 
gage, the  clear  annual  value  of  the  mortgaged 
premises,  and  the  nature  of  improvements 
made  by  the  defendant. 

Mr.  Bogert,  for  the  appellants.  The  respond- 
ent has  lain  by  twelve  years  with  the  pro- 
perty under  his  eyes.  In  that  time  he  never 
makes  any  application  to  redeem.  He  is  silent 
till  the  premises  are  improved  at  an  enormous 
expense,  and  have  risen  greatly  in  value.  This 
is  like  waiting  for  a  rise  in  stock,  after  forfei- 
ture of  the  mortgage  (Lockwood  v.  Ewer,  2  Atk., 
303). l  The  lapse  of  such  a  period,  as  in  the 
present  case  has  taken  place,  is,  we  contend, 
when  a  person  is  on  the  spot,  an  acquiescence 
in  what  has  been  done.  If  not  that,  at  least  a 
laches,  against  which  this  court  will  never  re- 
lieve. It  is  not  necessary  at  this  distance  of 
time  to  prove  continuance  of  the  notice  on  the 
court-house  door,  and  every  minute  exactitude 
of  publication.  It  is  enough  to  show  it  gener- 
ally, or  even  once,  as  under  the  Absconding 
Debtors'  Act.  The  only  intermission  in  ad- 
vertising is  of  three  days,  and  for  those  the 
papers  are  wanting.  But,  without  them,  the 
six  months  are  complete  ;  for,  in  legal  accepta- 
tion, unless  when  otherwise  expressed,  a  month 
in  a  statute  means  according  to  lunar,  and  not 
calendar  computation.  (1  Com  Dig.,  503,  B; 
Talbot  v.  Linfield,  1  Black.  Rep..  450 ;  Lacon 

1.— But  had  no  Interest  been  paid  or  demanded, 
the  v«  ry  time  elapsed  would,  In  the  case  alluded  to, 
have  been  a  bar.  On  a  mortgage  of  stock,  a  fore- 
closure Is  not  necessary.  See  King  v.  Dupine,  n.  2, 
2  Atk.,  603. 
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v.  Hooper,  6  D.  &  E.,  224  ;  1  Esp.,  246). »  It 
is  sufficient  in  any  notice  of  the  kind  in  ques- 
tion, to  state  the  quantity  of  the  land,  the 
township  and  county,  and  the  incumbrance 
under  which  sold.  A  specification  of  bound- 
ary would  not,  to  the  community  at  large, 
render  it  more  precise.  The  power  is  not  a 
distinct  deed,  but  part  of  a  mortgage  *and  [*O 
must  therefore  be  registered  or  recorded  as 
that  is.  I  use  the  words  as  synonyms,  because 
we  find  in  Varick's  edition,  p.  3  of  Appendix, 
they  are  used  as  synonymous.  Besides,  the 
object  of  the  act  is  directed  to  third  per- 
sons ;  it  was  framed  for  the  benefit  of  pur- 
chasers, and  not  of  the  mortgageor,  except  as 
to  that  part  of  the  clause  which  confines  to 
persons  of  twenty-five  years  of  age  and  up- 
wards the  right  of  giving  such  powers.  The 
provisions  of  having  the  power  recorded,  be- 
fore execution  of  the  conveyance,  shows  it  is 
meant  only  as  evidence  of  title  in  the  purchaser, 
to  establish  his  irredeemable  right  in  the  land. 
The  English  authorities  demonstrate  that  with 
them  register  acts  are  only  for  the  benefit  of 
buyers  to  give  notice  of  charges.  The  pre- 
amble of  our  act  establishes  a  similar  intention 
in  our  Legislature.  Therefore  this,  like  all 
other  statutes,  is  to  be  construed  only  with  a 
view  to  suppress  the  mischief,  and  advance 
the  remedy.  The  sum  due  on  the  mortgage  at 
the  time  of  sale  was  £924.  The  refusal  of 
Cowenhoven  to  take  it  at  £700  does  away  all 
charge  of  fraud  ;  nor  does  the  non-attendance 
of  persons  at  the  vendue  afford  room  to  infer 
the  existence  of  any  ;  the  very  amount  of  the 
incumbrance  might  keep  them  away,  this  be- 
ing apparent  in  the  notice.  As  to  the  power, 
that  could  never  die  with  the  donor.  He  could 
not  have  revoked  it  in  his  life.  It  is  annexed 
to  the  security.  In  the  common  case  of  a  power, 
accompanying  an  assignment  of  debts  in  satis- 
faction of  a  demand,  it  is  irrevocable  ( Walsh 
v.  Whitcomb,  2  Esp.,  565,  S.  P.);  and  that 
which  cannot  be  revoked  survives.  It  is 
plainly  a  power  coupled  with  an  interest,  and 
therefore  runs  with  that  interest.  Hearle  v. 
Oreenbank,  3  Atk.,  714;  1  Ves.,  306;  1  Bac. 
Abr.,  321 ;  Eyre  v.  Countess  of  8ha.ftsbu.ry,  2  P. 
Wms.,  120.)  The  injury  which  it  is  appre- 
hended the  heir  might  sustain,  can  have  no 
weight ;  for,  as  the  ancestor  might  at  once 
have  sold  absolutely,  so  he  may  order  it  to  be 
done  at  a  future  day.  He  had  complete  do- 
minion over  it,  and  had  a  right  to  bar  any,  or 
all  of  his  posterity.  By  the  words  of  his  con- 
tract, he  has  agreed  to  do  this,  on  the  hap- 
pening of  certain  events.  That  the  mortgagee 
is  trustee  for  the  mortgageor  is  only  true  sub 
modo,  as  to  the  surplus.  But  allowing  it  to  be 
so,  there  is  no  positive  rule  against  a  trustee's 
purchasing  the  subject  matter  of  his  trust. 
Whether  the  purchase  will  be  valid  or  not, 
will  depend  on  circumstances.  (Campbell  v. 
Walker,  5  Ves.,  Jun.,  678.)  The  rule,  however, 
can  never  apply  where  the  trustee  stands  in 
the  relation  of  cestui  que  trust  also.  In  this 


2.— But  if  it  relate  purely  to  mercantile  transac- 
tions, the  term  then  means  a  calendar  and  not  a 
lunar  month.  Therefore,  in  charter-parties  it  has 
the  calendar  acceptation.  Jolly  v.  Young,  1  Esp., 
186.  And  on  a  decree  to  foreclose  at  a  certain  period, 
the  computation  is  by  calendar  and  not  by  lunar 
months.  Barn.,  324 ;  2  Eq.  Cas.  Abr.,  605,  pi.  38. 
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1O*]  situation  a  mortgagee  *must  be  viewed, 
as  he  is  interested  to  the  amount  of  his  mort- 
gage, and  bound  to  take  care  the  estate  is  not 
sold  under  the  amount  due  upon  it.  This  dis- 
tinction was  taken  in  the  cases  of  Alaire  v. 
Munro,  and  Le  Roy  v.  Vreeder  et  al.  Besides, 
the  sale  is  under  a  statutory  provision,  meant 
to  have  the  effect  of  a  foreclosure.  This, 
therefore,  is  in  some  degree  a  purchase  under 
a  judicial  proceeding,  and  had  it  been  before 
a  master  in  chancery,  by  virtue  of  an  order  of 
court,  there  could  be  no  doubt  on  the  subject. 
The  present  mode  was  intended  by  the  act  to 
be  in  lieu  of  a  bill  to  foreclose;  it  is,  therefore, 
attended  with  the  same  consequences.  The 
redemption  then  ought  to  have  been  sought 
within  five  years.  (Lockwood  v.  Ewer,  2  Atk. , 
303.)  A  purchase  by  executors  of  a  mort- 
gagee, through  the  intervention  of  a  person 
who  acted  as  trustee  for  them,  was  not 
impeached.  (Tooke  v.  Hartley,  2  Bro.  C.  R., 
126.) 

Messrs.  Hamilton  and  Tompkins,  contra. 
The  power  in  the  mortgage  has  been  registered 
in  the  customary  manner  adopted  as  to  mort- 
gages themselves.  The  act  is  specific  that 
they  shall  be  recorded  previous  to  the  execu- 
tion of  the  conveyance,  "as  deeds  usually  are." 
We  all  know  this  is  in  a  book  kept  for  the 
purpose,  and  in  JUBC  verba.  This  too  has  been 
the  practice,  and  communis  error  facit  jus.  It 
is  a  cotemporaneous  exposition  of  the  law. 
The  intent  of  the  Legislature  we  cannot  in- 
quire into ;  we  see  what  they  have  ordered. 
It  would  seem  that  the  Legislature  contempla- 
ted some  mode  distinct  from  that  prescribed 
for  mortgages.  It  is  an  essential  prerequisite 
to  the  execution  of  the  conveyance,  and  not  to 
be  dispensed  with.  The  proceedings  under 
the  power  being  in  lieu  of  a  bill  of  foreclosure, 
it  is  necessary  strictly  to  adhere  to  every  form, 
however  minute.  Every  compliance  must  be 
made  to  appear.  The  deficiency  of  proof  in 
establishing  the  notices  required  by  the  act, 
renders  the  sale  absolutely  void ;  and  as  the 
notice  on  the  court-house  door  was  cut  from  a 
newspaper,  allowing  the  publication  in  the 
paper  to  have  been  for  six  months,  the  notice 
on  the  door  could  not  have  been  affixed  for 
that  period.  Besides  it  was  in  a  supplement ; 
and  a  supplement  to  a  paper  is  not  the  paper 
itself.  This  exactitude  is  indispensable,  be- 
cause the  law  operates  against  a  peculiar  favor- 
ite of  chancery.  A  favorite  so  great,  that  any 
clause  restraining  the  right  of  redemption  will 
ever  be  set  aside,  as  repugnant  to  the  original 
object  of  the  parties,  and  contrary  to  the  nat- 
1 1*]  ure  of  a  mortgage,  *which  in  equity  is 
regarded  merely  as  a  security  for  money  lent. 
(Jason  v.  Eyres,  2  Ch.  Cas.,  33;  Howard  v.  Har- 
ris, 1  Vern.,  33,  190;  Kilrinr/ton  v.  Oardiner, 
cited  in  Howard  v.  Harris,  Wittet  v.  Winnel,  1 
Vern.,  488.)  If  therefore  it  be  a  deed,  it  is 
viewed  as  the  result  of  an  undue  influence  over 
the  mortgageor,  arising  from  the  power  which  ! 
a  lender  naturally  has  over  the  person  borrow- , 
ing.  On  this  account  no  limitation  of  time,  I 
short  of  twenty  years,  can  prevent  the  exercise  i 
of  this  right,  which  is  thus  circumscribed,  in  , 
analogy  to  ejectments  at  law,  to  preserve  an  | 
uniformity  of  practice  in  all  that  relates  to 
land.  The  foreclosure  having  taken  place  is  , 
immaterial,  if  the  property,  at  the  time  of  filing  i 
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the  bill  to  redeem,  be  worth  more  than  the 
principal  and  interest  due.  A  boundary  is  as 
necessary  a  description  of  an  estate  as  a  county 
or  town ;  and  the  articles  of  sale  vary  the 
quantity  from  that  mortgaged.  These  and  the 
reservation  of  the  corn,  etc.,  tended  to  lessen 
the  value  of  the  premises.  They  form  one  of 
many  badges  of  fraud,  apparent  from  the  con- 
ditions of  vendue,  and  the  appointment  of  a 
schoolmaster  as  auctioneer.  The  mortgagee  is 
a  trustee,  and  emphatically  so  for  the  mort- 
gageor. 

It  is  a  settled  principle  that  a  trustee  cannot 
purchase  the  object  of  his  trust,  (2  Eq.  Ca. 
Abr.,  741;  Holt  v.  Holt  ;>  1  Ch.  Cas.,  190, 
Whaley  v.  Whaley*  1  Vern.,  484  ;  Whitacre  v. 
Whitaere,  Cas.  temp.  King,  15,61  ;  Whelpdnte 
v.  Cookson,  1  Ves.,  9  ;  Crmce  v.  Dettard,  1  Ves., 
Jun.,215;  Campbellv.  Walker,  5  Ves.,.Iun.,678, 
682,  Ex-parte  Reynolds,  Ibid.,  707  ,708.)  This 
last  case,  which  also  refers  to  Ex-parte  Hughes 
and  Ex-parte  Dumbett(6Ves.,  Jun.),  was  this  : 
An  assignee  under  a  commission  of  bankruptcy, 
purchased  the  estates  of  the  bankrupt  at  auction ; 
they  were  ordered  to  be  resold,  from  this 
general  principle,  that  an  assignee  could  not 
be  a  purchaser.  Here  the  characters  of  trustee 
and  cestui  que  tniM  were  united,  yet  held  that 
no  purchase  could  be  made,  the  permission  of 
a  court  of  chancery  being  necessary  to  sanction 
the  transaction.  In  the  case  now  before  the 
court  no  purchase  could  be  valid,  because  the 
power  under  which  the  sale  was  made  had 
determined  by  the  death  of  the  grantor.  (Co. 
Litt.,  66.)  "  If  a  man  maketh  a  deed  of  feoff- 
ment  to  another,  and  a  letter  of  attorney  to  de- 
liver to  him  seisin  by  force  of  the  same  deed, 
yet  if  livery  of  seisin  be  not  executed  in  the 
life  of  him  which  made  the  deed,  this  availed 
nothing.  The  power  was  there  collateral  to 
the  land,  and  so  here  ;  for  it  goes  to  the  exec- 
utors of  the  mortgagee,  while  the  land  would 
descend  to  *his  heirs.3  It  was,  there-  [*12 
fore,  a  mere  legal  authority,  between  which 
and  a  power  there  is  a  technical  distinction. 
These  latter  took  their  rise  from,  and  were 
created  by  the  statute  of  uses.  Allowing, 
however,  that  the  power  did  survive,  it  ought 
to  have  been  strictly  pursued,  and  every  ex- 
ception in  the  articles  exhibited  at  the  time  of 
the  auction,  was,  if  not  a  fraud,  at  least  a  vio- 
lation. None  of  the  cases  cited  touch  the 
present.  Lockwood  v.  Eirer  was  a  case  of  a 
mortgage  of  stock.  The  determination  was, 
that  on  such  an  interest  there  was  no  equity  of 
redemption.  In  the  other  case  cited,  there  has 
been  a  lapse  of  thirty  years  after  foreclosure. 
Tooke  v.  Hartley  was  a  case  of  a  lease  for  years, 
and  there  the  foreclosure  had  destroyed  all 
privity  between  the  parties. 

Messrs.    Tro»j>  and   Hensvn.   in  reply.       A 


1.— Tin' only  imint  in  that  case  relating  to  trust  Is, 
that  if  a  trustee  of  a  t«Tin  surrender  and  take  n 
further  term,  it  shall  be  for  the  benefit  of  the  ces- 
tiii  <fite  trust. 

5}.— An  executor,  trustee,  renewed  a  lease  in  his 
own  inline,  and  after  mortgafrinfr  it.  assigned  the 
equity  of  redemption  to  a  trusts-  to  |wy  his  own 
debts"  The  trust<-e  sold  to  a  purchaser  with  notice, 
of  the  original  trust,  the  purchase  set  aside. 

3.— But  the  heirs  of  the  mortKwee  would  be 
merely  trustees  for  his  executors.  Ellis  v.  Guavas.  2 
Ch.  Cas.,  50 ;  Tabor  v.  (irover,  2  Vern.,  367  :  Weed  ft 
al.  cited  2  Vern.,  190 ;  Turner  v.  Crane,  1  Vern.,  170. 
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principal  question  is,  have  the  statutory  pro- 
visions regarding  the  sale  under  the  mortgage 
been  complied  with  ?  All  the  acts  in  part 
materia  are  to  receive  a  similar  construction. 
The  laws  of  1774  and  of  1753,  are  in  pan 
materia.  In  that  of  1753,  the  words  "register- 
ing" and  "recording"  are  used  as  synonyms. 
The  act  is  silent  as  to  the  book  where  these 
powers  are  to  be  recorded,  and  as  the  provision 
must  be  for  the  information  of  persons  wishing 
to  purchase,  convenience  requires  it  should  be 
in  that  book  where  the  mortgages  are  registered. 
The  contemporaneous  exposition  and  the  corn- 
munis  error  relied  on,  are  in  favor  of  this 
position  ;  for  by  a  certificate  from  the  clerk  of 
the  county  in  which  the  mortgaged  premises 
lie,  but  one  instance  is  found  of  the  mode  con- 
tended for  by  the  respondents ;  whereas, 
twenty  and  upwards  occur  of  that  for  which 
we  insist.  The  advertising  the  notice  for  six 
months  is  well  proved,  though  the  papers  in 
which  it  appeared  are  missing ;  for  when 
written  evidence  is  lost,  the  resort  is  always  to 
parol.  The  exceptions  were  all  in  favor  of  the 
mortgageor,  for  what  was  excepted  now  re- 
mains ;  and  so  as  to  the  corn,  &c.,  the  lands  were 
in  the  hands  of  a  tenant,  who,  though  his  ten- 
ancy was  at  will,  could  not  be  deprived  of  his 
emblements,  on  the  landlord's  determining  the 
tenure. 

The  main  question,  however,  for  all  the 
others  are  but  of  minor  importance,  is,  whether 
the  power  to  sell  contained  in  the  mortgage, 
was  revoked  by  the  death  of  the  mortgageor  ? 
The  rule  is,  that  a  naked  authority  is  revoked 
13*]  by  the  death  of  the  donor  ;  but  *an  au- 
thority coupled  with  an  interest  survives  to 
the  donee.  A  naked  authority  is  one  granted 
without  consideration,  vesting  no  interest  in 
the  donee,  and  to  be  exercised  for  the  benefit 
of  the  donor.  This  is  the  kind  liable  to  be  re- 
voked by  him,  and  expiring  on  his  decease. 
The  authority  in  this  case  is  of  a  different  kind. 
It  is  founded  on  a  valuable  consideration  paid, 
vests  an  interest  in  the  mortgagee,  and  for  his 
benefit  it  is  to  be  exercised.  This  is  the  species 
which  cannot  be  revoked.  A  mortgage  gives 
a  conditional  estate  in  fee-simple.  To  render 
it  absolute,  it  was  necessary  to  recur  to  chan- 
cery. This  being  attended  with  expense  and 
delay,  was  thought  a  grievance,  and  to  redress 
it,  the  power  of  sale  came  to  be  inserted.  It 
is,  therefore,  nothing  more  than  the  grant  of  a 
special  action  to  compel  payment  of  the  money, 
and  this  for  a  valuable  consideration.  If  a 
special  action  or  remedy  be  given,  it  carries  to 
the  donee  an  interest  to  affect  the  object  of  the 
grant,  which  was  here,  to  raise  the  money  due 
to  him  in  a  summary  way.  It  becomes,  there- 
fore, a  part  of  the  original  contract,  and  is  par- 
cel of  the  security  itself.  As  such  it  cannot 
be  revoked  by  the  donor.  If  it  could,  he  would 
be  able  to  act  against,  and  defeat  his  own  grant. 
From  this  he  surely  ought,  by  his  own  deed, 
to  be  estopped.  As  it  is  purchased  for  a  valu- 
able consideration,  it  must  survive  ;  for  no 
grant  of  an  interest  to  a  grantee  can  cease  to 
operate  by  the  death  of  the  grantor.  The 
mortgage  works  as  a  conditional  conveyance 
in  fee-simple.  The  office  of  the  power  is  to 
change  the  estate  into  an  absolute  fee.  Where 
an  estate  is  created  with  a  power  to  enlarge 
that  estate,  can  it  be  viewed  in  any  other  light 
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than  as  a  part  of  that  estate  ?  It  is  co-existing 
and  commensurate  with  the  estate  ;  necessarily, 
therefore,  an  authority  coupled  with  an  inter- 
est, which  of  course  survives.  In  the  position 
cited  from  Co.  Litt. ,  the  letter  of  attorney  was 
to  a  third  person,  without  consideration:  here 
it  is  to  the  mortgagee  himself,  purchased  and 
paid  for  by  him.  Besides,  the  power  to  give 
livery- must,  like  a  warrant  of  attorney  to  con- 
fess judgment,  be  executed  in  the  name  of  the 
rantor ;  which,  after  he  is  dead,  cannot  be 
one.  This  is  not  the  case  with  the  power  in 
a  mortgage  ;  for  the  legal  estate  being  in  the 
mortgagee,  the  conveyance  is  in  his  name. 
The  reason  why  it  is  to  him  and  his  executors, 
is  because  the  mortgaged  premises  are  con- 
sidered a  personal  estate. 

The  English  jurisprudence  furnishes  [*14 
nothing  analogous  to  these  powers.  But  even 
under  their  system  it  has  lately  been  the  prac- 
tice to  convey  the  mortgaged  premises  to  trus- 
tees, in  trust,  after  forfeiture  to  sell  for  pay- 
ment of  the  mortgage  money.  The  principle 
with  them  is  the  same  as  with  us,  to  save  the 
expense  of  a  chancery  suit. '  Our  statute  must 
be  so  interpreted  as  to  render  the  sale  it  au- 
thorizes effectual.  If  the  mortgagee  has  not 
the  right  to  fairly  purchase,  it  would  be  de- 
feated. It  is  often  for  the  interest  of  the  mort- 
gageor that  the  mortgagee  should  buy. 
Should  only  one  half  the  money  due  be  offered, 
and  he  be  restrained  from  bidding,  the  person 
of  the  mortgageor,  if  alive,  would  be  liable  ;  if 
dead  and  insolvent,  must  the  mortgagee  stand 
by  and  lose  his  money  ?  To  impeach  a  pur- 
chase by  a  trustee,  fraud,  or  making  a  profit, 
must  be  shown.  (3  Ves.,  Jun.,  749.)  The 
Chancellor,  speaking  of  this  rule  against  per- 
mitting trustees  to  purchase,  says  :  "  I  do  not 
recollect  any  case  where  the  mere  abstract  rule 
came  distinctly  to  be  tried,  abstracted  from 
the  consideration  of  advantage  made  by  the 
purchaser.  It  would  be  difficult  for  such  a 
case  to  occur  ;  for,  unless  advantage  is  made, 
the  act  of  purchasing  will  never  be  questioned. 
The  rule  is  laid  down  not  very  correctly  in 
most  of  the  cases  where  you  find  it.  It  is 
stated  as  a  proposition,  that  a  trustee  cannot 
buy  of  a  cestui  gue  trust.  Certainly  that  naked 
proposition  is  not  correctly  true.  The  full 
value  was  given  here,  as  appears  from  the  testi- 
mony. The  reason  why  redemptions  of  mort- 
gaged premises  are  so  much  favored  in  Eng- 
land, does  not  apply  to  this  country.  Their 
lands  are  under  rent  and  produce  an  annual 
value.  Ours  affords  no  advantage  but  from 
the  enjoyment  of  the  property  itself.  It  is, 
therefore,  a  matter  of  easy  calculation,  to 
know  when  an  estate  can  redeem  itself,  and 
whether  worth  more  than  the  sum  due.  To 
discharge  land  from  a  mortgage,  we  have  no 
mode  but  by  a  sale  of  the  land  itself.  This  is 
contemplated  by  the  parties  at  the  time  of  their 
original  contract,  and  was  the  cause  of  intro- 
ducing the  power  now  in  question.  The  case 
cited  from  5  Ves.,  Jun.,  is  not  applicable  to  the 
present.  An  assignee  under  a  commission  is 
not  a  trustee  for  himself  only,  but  for  others 
also  :  when  he  purchases,  he  therefore  will 


1.— But  note  that  In  England  the  power  of  selling 
Irredeemably  without  the  intervention  of  a  court 
of  equity  is  doubted.  See  1  Pow.  on  Mort.,  14. 
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not  be  permitted  to  exclude  the  other  cestuis 
que  trust  from  the  benefits  which  they  have  a 
right  to.  They  say,  "as  you  purchased  to 
save  yourself ,  you  must  do  it  for  us  too."  But 
15*]  had  the  purchase  been  on  *behalf  of  all 
the  creditors,  it  could  not  have  been  disturbed  ; 
for  the  bankrupt,  it  is  to  be  remarked,  was 
not  the  party  who  complained.  A  strong 
argument  against  the  decree,  is  the  impossi- 
bility of  going  into  an  account  of  the  labor, 
improvements,  and  expenses  of  the  mortgagee. 

Per  Curiam,  delivered  by  KENT,  J.  This 
•case  comes  before  the  court  on  an  appeal  from 
a  decree  of  the  Court  of  Chancery,  that  the 
respondent  be  permitted  to  redeem.  The  reason 
assigned  for  the  decree  was,  that  the  power  to 
sell  expired  with  the  life  of  the  mortgageor. 
This  doctrine,  if  sound,  renders  it  unnecessary 
to  discuss  any  of  the  other  points.  It  the  power 
was  extinct,  the  sale  was  null,  and  the  right 
•of  the  respondent  to  redeem  exists  in  full  force. 
It  is  proper,  therefore,  to  turn  our  first  atten- 
tion to  this  point ;  and,  although  my  exami- 
nation of  it  has  led  me  to  a  different  conclusion, 
I  have  made  it  with  the  deference  and  respect 
due  to  the  court  which  pronounced  the  decree. 
<Co.  Litt.,  52,  ft  ;  1  Sid.,  6.)  It  is  admitted  that 
a  naked  authority  expires  with  the  life  of  the 
person  who  gave  it ;  but  a  power  coupled  with 
an  interest  is  not  revoked  by  the  death  of  the 
grantor.  In  my  opinion,  the  power  contained 
in  the  mortgage  is  of  the  latter  description.  A 
power  simply  collateral  and  without  interest, 
or  naked  power,  is,  when,  to  a  mere  stranger, 
authority  is  given  of  disposing  of  an  interest, 
in  which  he  had  not  before,  nor  hath,  by  the 
instrument  creating  the  power,  any  estate 
whatsoever.  (Vide  Powell  on  Powers,  8,  10, 
12,  Butler's  note,  298,  to  lib.  3  of  Co.  Litt., 
Hale,  Ch.  Baron,  Hard.,  415.) 

But  when  power  is  given  to  a  person  who 
derives,  under  the  instrument  creating  the 
power,  or  otherwise,  a  present  or  future  inter- 
est in  the  land,  it  is  then  a  power  relating  to 
the  land.  These  last  powers  are  subdivided 
into  powers  annexed  to  the  estate,  and  powers 
in  gross.  Both  are  considered  as  powers  with 
an  interest,  because  the  trustee  of  the  power 
has  an  interest  in  the  estate,  as  well  as  in  the 
exercise  of  the  power.  (Hardres,  415.)  If,  as 
one  of  the  old  cases  expresses  it,  the  person 
•clothed  with  the  power  hath  at  the  same  time 
an  estate  in  the  land,  the  power  is  not  collat- 
eral, because  it  savors  of  the  land.  The  power 
now  in  question  answers  exactly  to  this  defini- 
tion of  a  power  with  an  interest,  because  the 
mortgagee  has  at  the  same  time  a  vested  estate 
in  the  land,  and  it  does  not  answer  at  all  to  the 
definition  of  a  power  simply  collateral ;  for 
that  is  but  a  bare  authority  to  a  stranger,  who 
has  not,  nor  never  had,  any  estate  whatsoever. 
I  might,  perhaps,  rest  satisfied  with  giving  this 
description  of  the  two  powers,  drawn  from 
1G*]  approved  authority  ;  *but  I  think  the 
point  is  susceptible  of  more  precise  and  definite 
illustration.  If  a  man,  by  his  will,  directs  his 
executors  to  sell  his  land,  this  is  but  a  bare  au- 
thority without  interest ;  for  the  land,  in  the 
meantime,  descends  to  the  heir-at-law,  who, 
until  the  sale,  would  at  common  law  be  entitled 
to  the  profits,  and,  being  but  a  naked  authority, 
if  one  executor  dies,  the  power  at  common  law 
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would  not  survive.1  But  if  a  man  devises  his 
land  to  his  executors,  to  be  sold,  then  there  is  a 
power  coupled  with  an  interest ;  for  the  exec- 
utors, in  the  meantime,  talre  possession  of  the 
land  and  of  the  profits.  (Co.  Litt.,  113,  o,181,6. 
236,  a  ;  3  Salk.,  277  ;  Pow.  on  Devises,  291  to 
310.) 

In  this  case,  as  the  estate,  so  also  the  trust, 
would  survive  to  the  surviving  executor. 
There  is  a  very  striking  analogy  between  this 
case,  of  a  devise  of  land  to  executors  to  be 
sold,  and  a  mortgage  of  lands  with  ,a  power 
to  sell.  In  both  cases  the  estate  passes  to  the 
person  clothed  with  the  power,  and  in  both 
cases  the  power  is  given  in  trust,  to  answer  a 
specific  purpose.  I  cannot  discern  any  dis- 
tinction between  the  cases,  sufficient  to  render 
the  power  in  the  one  instance  naked,  and  in 
the  other  coupled  with  an  interest.  It  is  not  a 
power  with  interest  in  the  executors,  because 
they  may  derive  a  personal  benefit  from  the 
devise  ;  for  a  trust  will  survive,  though  no 
ways  beneficial  to  the  trustee.  It  is  the  posses- 
sion of  the  legal  estate,  or  a  right  in  the  sub- 
ject, over  which  the  power  is  to  be  exercised, 
that  makes  the  interest  in  question  ;  and  where 
an  executor,  guardian,  or  other  trustee,  is  in- 
vested with  the  rents  and  profits  of  land  for 
the  sale  or  use  of  another,  it  is  still  an  author- 
ity coupled  with  an  interest,  and  survives.  It 
has  been  thus  frequently  adjudged.  This  case, 
also,  is  still  more  analogous  to  the  one  of  a 
conveyance  of  property  by  way  of  pledge,  or 
in  trust,  with  an  agreement  for  the  mortgagee 
to  sell  in  case  of  default.  This  is  a  practice 
known  in  the  English  law,  and  it  was  taken 
for  granted  by  the  Lord  Chancellor,  in  the 
case  of  Tucker,  Administrator,  v.  Wilson*  (IP. 
Wms.,  261 ;  1  Bro.  Par.  Ca.,  494),  that  where 
there  existed  such  an  agreement,  the  mortgagee 
might  sell  after  the  death  of  the  mortgageor. 
It  seems  to  have  been  admitted,  not  to  have 
been  competent  for  the  mortgageor  to  revoke 
this  authority  to  sell,  because  it  was  granted 
for  the  benefit  of  the  mortgagee.  He  might, 
perhaps,  embarrass  the  execution  of  the  power, 
by  a  subsequent  mortgage  or  judgment,  but 
the  power  would  still  remain  in  full  force,  al- 
though the  land,  in  the  hands  of  the  purchaser 
under  the  power,  might  become  subject  to 
such  subsequent  lien.  In  short,  this  power  is 
^altogether  different  from  that  of  a  mere  [*1  7 
naked  authority  ;  the  latter  is  no  better  than  a 
letter  of  attorney  given  to  a  stranger  to  the 
estate,  as  in  the  instance  given  by  Coke,  of  a 
letter  of  attorney  to  make  livery  of  seisin. 
This  is  revocable  by  the  grantor  at  his  pleasure 
in  his  lifetime,  and  is  absolutely  revoked  by 
his  death.  The  grantee  of  such  a  naked  power, 
having  no  interest  connected  with  the  power, 
has,  of  course,  no  interest  affected  by  the  re- 
vocation. The  present  power  is  in  every  view 
distinct  from  the  other.  (1  Inst.,  52,  b.) 

I  conclude,  therefore,  that  the  power  to  sell 
was  not  revoked  by  the  death  of  the  mort- 
gageor, and  that  thedecree  cannot  be  supported 


1.— See  note  2  of  Mr.  Hargrave  on  this  point,  in 
Co.  Litt.,  113,  a. 

2.— It  was  a  case  of  absolute  conveyance  of  stock 
to  secure  money  lent.  In  all  such  cases,  a  fore- 
closure is  unnecessary,  a  sale  of  the  stock  being;  ex- 
actly the  same  thing-.  Lockwood  v.  Ewer,  2  Atk., 
303. 
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on  the  ground  that  was  taken  in  the  court 
below.  I  have  bestowed  some  pains  upon 
this  question,  because  I  am  of  opinion  that 
the  grounds  of  a  definitive  decree  in  chancery, 
resting  upon  what  is  assumed  to  be  a  principle 
of  law,  ought  not  to  be  questioned  and  over- 
turned without  much  care  and  consideration. 
It  remains  to  see  whether  any  of  the  other 
points,  that  were  raised  by  the  counsel  upon 
the  argument,  will  bear  out  the  decree.  It  is 
contended,  that  the  power  was  not  recorded 
according  to  law.  The  act  (Laws  of  N.  Y. 
Vol.  I.,  Appendix,  page  10,  edit,  of  1789) 
directs  that  all  powers  to  mortgagees,  for 
making  sales  in  fee,  shall  be  acknowledged, 
proved,  and  recorded  as  other  deeds  usually 
are,  before  the  conveyances  for  the  sale  be  exe- 
cuted. I  incline  to  think  the  act  was  com- 
plied with.  The  power  was  registered  in  the 
book  of  mortgages.  The  subject  matter  of 
the  whole  act  is  mortgages  ;  and,  in  the  pre- 
ceding part  of  it,  it  speaks  of  deeds  with  a 
defeasance  in  a  separate  writing,  and  of  con- 
ditional deeds,  and  declares  them  to  be  the 
same  as  mortgages.  It  is  no  violent  construc- 
tion, therefore,  to  consider  the  words,  recorded 
as  deeds  usually  are,  to  refer  to  mortgage 
deeds,  they  being  the  only  deeds  within  the 
purview  and  other  provisions  of  the  act.  These 
powers  also  are  usually  contained  in  the  same 
deed  with  the  mortgage,  and  to  register  the  mort- 
gage part  of  the  deed  in  one  book,  and  the 
power  part  in  another  book,  would  be  incon- 
venient and  idle.  Admitting  the  proper  book 
to  have  been  selected,  the  power  was  well  re- 
corded ;  for  it  was  recorded  at  length,  as  far 
as  the  mere  power  in  question  went,  and  noth-. 
ing  was  omitted  but  the  covenant  at  the  foot 
of  it,  declaring  the  sale  to  be  a  perpetual  bar. 
But  if  this  be  not  the  true  construction  of  the 
act,  I  am  satisfied  that  even  the  omission  to 
record  the  power  will  not  affect  the  sale.  The 
only  use  in  recording  it,  is  for  the  benefit  of 
18*]  the  purchaser,  and  *it  does  not  lie  with 
the  mortgageor  to  object  to  the  validity  of  the 
sale  by  reason  of  that  omission.  He  can  have 
no  concern  or  interest  to  be  affected,  whether 
it  be  recorded  or  not. 

The  next  objection  is,  that  the  notice  of  the 
sale  was  not  according  to  the  directions  of  the 
act.  It  is  alleged  -that  the  proof  of  the  six 
months'  notice  in  the  newspapers,  and  on  the 
court-house  door,  is  not,  as  it  ought  to  be,  full 
and  perfect ;  and  some  nice  criticisms  have 
been  made  upon  its  deficiency.  I  shall  forbear 
entering  into  this  examination.  Considering 
the  lapse  of  time  since  the  publication  was 
made,  the  proof  of  the  notice  is  pretty  well 
made  out,  and  every  defect  may  well  be  sup- 
plied with  a  reasonable  presumption.  I  have, 
however,  a  short,  decisive  answer  to  the  whole 
objection  ;  and  that  is,  that  after  a  mortgageor 
or  his  heir  has  lain  by  for  sixteen  years,  he 
shall  not  then  be  permitted  to  come  in  and 
question  the  regularity  of  the  notice.  Public 
convenience  especially  requires  that  we  should 
establish  this  principle.  It  would  be  too  rigid 
and  severe  to  exact  all  these  minutiae  of  proofs, 
after  such  a  length  of  time.  It  was  next 
urged  that  the  executions  made  and  published 
in  the  conditions  of  sale  rendered  the  same 
void.  The  exceptions  which  have  been  deemed 
as  of  serious  moment  (for  I  pass  by  the  excep- 
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tion  of  the  corn  on  the  ground,  and  the  one- 
hundred  rails,  as  not  requiring  an  answer),  are, 
a  drain  for  the  collect  of  ten  feet  wide,  and 
certain  terms  imposed  on  the  purchaser,  who 
could  not  give  sufficient  security.  I  am  not  in- 
clined to  question  the  doctrine  that  a  mort- 
gagee is  bound  to  pursue  his  power  strictly, 
and  that,  although  he  may  sell  part  of  the  land 
at  one  time,  and  part  at  another,  yet  that  he 
cannot  clog  and  incumber  the  part  that  he- 
sells,  but  must  sell  simply  and  unconditionally 
the  whole  interest,  as  the  same  was  conveyed 
by  the  mortgageor.  (Co.  Litt.,  123,  a;  1  Co., 
173,  b  ;  Digge*'  case.) 

I  cannot,  however,  intend  that  this  principle 
was  violated  in  the  present  case.  The  excep- 
tion of  the  ten  feet  may  or  may  not  have  been 
an  incumbrance  to  the  pi  onuses.  It  could 
not  have  been  made,  or  intended  as  a  benefit 
to  the  mortgagee,  who  became  the  purchaser  ; 
for  the  premises,  it  appears,  were  not  bounded 
upon  him.  He  could  have  had  no  motive. 
For  the  drain  being  excepted  from  the  sale, 
would,  if  created  then  for  the  first  time,  have- 
remained  in  the  heir  of  the  mortgageor,  and 
it  must  still  remain  his  property.  I  think, 
however,  we  ought  to  intend,  after  this  dis- 
tance of  time  at  least,  that  this  drain  had  an- 
tecedently existed,  and  was  founded  on  usage, 
or  was  an  exception  *in  the  previous  [*1$> 
deeds  of  the  land.  It  is  more  probable,  then, 
that  exception  was  put  in  for  greater  caution, 
and  that  the  mortgagee  himself  had  taken  the 
premises  subject  to  that  exception.  It  would 
be  unreasonable  and  impolitic,  in  my  opinion, 
to  disturb  the  sale  at  this  day,  by  reason  of  a 
circumstance  of  such  small  moment,  as  a  mat- 
ter of  fact,  in  which  no  fraud  or  gain  can  be 
imputed  to  the  one  party,  or  real  injury  to  the 
other ;  and  when,  by  fair  intendment,  the 
whole  can  be  so  easily  reconciled  with  strict 
principle  on  the  subject.  The  other  objection 
is,  that,  by  the  conditions  of  sale,  unreason- 
able terms  were  imposed  on  the  purchasers, 
who  could  not  give  sufficient  security.  These 
sales  at  auction  may  be  insisted  on  to  be  cash 
sales.  The  mortgagee  may  have  his  convey- 
ance ready  to  execute,  and  may  exact  the 
money  as  soon  as  the  land  is  struck  off.  If  he 
is  willing,  however,  to  allow  a  credit  to  the 
purchaser,  and  if  he  be  entitled  to  allow  it,  he 
may  then,  no  doubt,  dictate  the  terms  and  ex- 
tent of  the  security,  so  as  the  same  be  not  un- 
reasonable. If  the  purchaser  is  not  satisfied 
with  these  terms,  he  has  only  to  advance  the 
money  which  the  mortgagee  is  entitled  to- 
demand,  and  if  offered,  bound  to  receive.  But 
whether  the  mortgagee  be  entitled  to  sell  upon 
credit  and  security,  or  is  in  all  cases  bound  to- 
exact  the  money  immediately,  it  is  unneces- 
sary to  decide ;  because  the  sale  in  question 
was  not  a  sale  upon  credit,  but  a  sale  equiva- 
lent to  a  cash  sale,  since  it  was  in  reality  a  sale 
to  the  mortgagee  himself.  If  he  could  not 
have  sold  upon  security,  but  for  cash  only, 
these  terms  that  were  given  out  were  null  and 
void,  and  could  have  had  no  effect  upon  the 
sale,  or  upon  the  purchaser  ;  and  if  he  was  en- 
titled to  sell  on  credit  and  security,  I  should 
not  consider  the  terms  imposed  to  have  been 
so  unreasonable,  as  that  the  sale  ought  now  to 
be  set  aside,  from  that  circumstance  alone.  I 
do  not,  therefore,  consider  these  conditions  of 
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sale  as  forming  any  solid  ground  for  the  present 
bill,  to  set  aside  the  sale  and  redeem. 

Another  objection  to  the  rule  is,  that  the 
mortgagee  was  himself  the  purchaser ;  and  it  is  a 
sound  and  established  rule  of  equitable  policy, 
that  a  trustee  cannot  himself  be  a  purchaser  of 
the  trust  estate,  without  leave  from  chancery; 
and  the  reason  of  the  rule  is,  to  bar  the  more  ef- 
fectually every  avenue  to  fraud.  This  rule  was 
recognized  by  this  court  in  the  cause  of  Nun- 
roe  et  al.  v.  Allaire  (1796);  but  a  distinction 
was  there  taken  between  the  case  of  a  suit 
2O*]  against  a  trustee,  *to  set  aside  a  pur- 
chase, he  having  procured  the  formal  legal 
title,  as  in  the  present  case,  and  where  a  suit 
was  by  him  commenced  to  complete  his  pur- 
chase, as  in  the  case  cited  ;  and  it  was  observed, 
that  in  the  former  case,  and  the  observation  is 
consequently  applicable  to  the  present  case, 
that  equity  would  not  interfere  as  of  course  to 
set  aside  the  purchase  ;  for  although  equity 
will  not  aid,  it  is  not  bound  in  every  case  to 
disturb  such  a  purchaser.  It  has  also  been 
made  a  question,  whether  the  rule  would  ap- 
ply to  the  case  of  a  trustee,  who  was  himself 
a  cestui  que  trust,  and  was  obliged  to  purchase, 
in  order  to  avoid  a  loss  to  himself  by  a  sale  at  a 
less  price.  But  I  shall  forbear  for  the  present 
from  giving  any  opinion  whether  these  dis- 
tinctions are  well  taken  or  not,  because  the 
rule  being  admitted  to  be  absolute  and  univer- 
sal, it  is  still  agreed  that  the  cestui  que  trust 
must  come  in  a  reasonable  time  to  set  aside  the 
sale,  or  he  will  not  be  heard.  (5  Ves.,  Jun.,  630, 
681,  682.)  What  shall  be  termed  a  reasonable 
time,  is  not  susceptible  of  a  definite  rule,  but 
must,  in  a  degree,  depend  upon  the  circumstan- 
ces of  the  particular  case,  and  be  guided  by 
sound  discretion  in  the  court.  In  this  case,  the 
cestui  que  trust  comes  after  sixteen  years,  find- 
ing it  a  gaining  bargain,  and  being  all  that 
time  under  no  legal  disability.  Is  this  coming 
within  reasonable  time,  to  set  aside  a  sale  on 
the  ground  of  this  technical  rule  of  equity? 
Suppose  the  mortgagee,  instead  of  selling  the 
lands  had  entered  into  possession  of  them, 
under  the  mortgage,  and  enjoyed  them  as  his 
own  ;  twenty  years'  possession  in  such  a  case 
would  have  been  a  bar  to  a  bill  to  redeem. 
This  is  a  settled  rule  in  chancery.  (3  P.  Wms. , 
287;  3  Bro.,  641.)  And  ought  not  sixteen 
years'  possession,  after  a  sale  according  to  the 
direction  of  a  statute,  and  which  is  a  species  of 
foreclosure  by  law,  to  be  esteemed  equal  to 
twenty  years'  possession,  commencing  without 
such  solemnity  ?  In  the  case  of  Wichaixe, 
Executor,  v.  Short  (1  Bro.  Par.  Gas.,  411,  2  Eq. 
Cas.  Abr.,  177,  8.  C.),  the  party  came  into 
chancery  to  redeem  eleven  years  after  a  fore- 
closure, and  that,  too.  on  the  ground  of  a 
parol  declaration  of  the  mortgagee,  that  he  was 
willing  to  receive  back  his  money;  but  the 
Court  of  Chancery  held  and  the  decree  was 
affirmed  in  the  House  of  Lords,  that  the  mort- 
gageor  came  too  late  after  a  lapse  of  eleven 
years,  and  that  it  would  be  a  bad  precedent  to 
open  the  foreclosure,  as  it  would  render  the 
property,  acquired  under  such  circumstances, 
extremely  precarious,  and  would  be  attended 
with  mischievous  consequences  to  the  mort- 
gagee, who  in  the  meantime  relying  on  this 
2 1*]  title,  had  improved  the  estate  and  *kept 
no  account  of  the  rents  and  profits.  Such  a 
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practice  would  shake  an  abundance  of  title. 
In  the  case,  likewise,  of  Lants.  v.  A.  &  W. 
Crispe,  a  rule  to  redeem  was  refused,  after  a 
mortgageor's  acquiescence  for  six  years,  under 
a  foreclosure  by  his  own  consent.  These 
cases  are  certainly  not  stronger  than  the  pres- 
ent, and  I  think  the  acquiescence  of  the  cestui 
que  trust  in  the  purchase  by  the  mortgage,  and 
which  is  necessarily  presumed  from  his  delay, 
ought  now  to  conclude  him.  The  allowing 
him  to  redeem,  would  establish  a  precedent 
much  more  impolitic  and  inconvenient  in  its 
consequences,  than  the  violation  in  this  case 
of  the  rule  that  a  mortgagee  shall  not  pur- 
chase. I  conclude,  therefore,  under  the  cir- 
cumstances of  this  case,  none  of  the  objections 
raised  are  sufficient  to  justify  the  setting  aside 
the  sale  of  1784,  and  consequently  that  the 
decree  of  the  Court  of  Chancery  ought  to  be 
reversed,  and  that  the  bill  below  to  redeem  be 
dismissed  with  costs. 

Approved— 2  Mason,  249. 250. 

Cited  in— 5  Johns.,  48;  8  Johns.,  3a5;  12  Johns., 
347;  14  Johns.,  553;  18  Johns.,  300;  2  Cow.,  229;  4 
Cow..  278,  743;  7  Cow.,  193;  8  Cow.,  554 ;  12  Wend.. 
664 ;  19  Wend.,  74 ;  2  Johns.  Ch.,  20 ;  3  Johns.  Ch.,  145  ; 
1  Paige,  52 ;  10  Paige,  209 ;  1  N.  Y.,  358 ;  13  N.  Y.,  213 ; 
22  N.  Y.,  348 ;  27  N.  Y.,  566  ;  62  N.  Y.,  419 ;  42  Barb., 
580;  54  Barb.,  379;  4  Wheat..  700;  16  Peters,  504;  5 
How.,  269 ;  '9  Bank.  Reg.,  174.  175 ;  1  Woods,  560 ;  118- 
Mass.,  561 ;  32  Ohio  St.,  59 ;  45  Ind.,  203. 


JOHN  B.  CHURCH 

v. 

JOHN  BEDIENT,  GIDEON  KIMBERLY, 
AND  WALTER  HUBBELL. 

Marine  Insurance—  Capture— Restoration  Takes 
Away  Right  of  Abandonment — Final  Event 
Governs. 

On  a  capture,  restoration,  and  abandonment,  the 
fact  of  restoration,  though  unknown  at  the  time 
of  abandoning,  takes  away  the  right  of  abandon- 
ment and  claim  for  total  loss.  The  assured,  under 
such  circumstances,  being  entitled  to  recover  only 
according  to  the  final  event. 

Citations— 1  Johns.  Cas.,  151 ;  M.,  147 :  2  Burr..  683 : 
Id.,  1198;  Doug.,  219 ;  1  D.  &  E.,  187. 

IN  ERROR  on  a  bill  of  exceptions  to  the 
Supreme  Court,  in  an  action  on  a  policy  of 
assurance  upon  the  brig  John,  valued  at  $5,- 
000.  The  vessel  had  been  captured  on  the  19th 
of  January,  acquitted  on  the  20th  of  Februarv, 
and  restored  to  the  captain  with  freight 
amounting  to  $2,000.  He  then  refitted  and  re- 
paired her  at  an  expense  of  only  $800,  and 
proceeded  on  his  voyage.  On  the  5th  of 
March,  the  assured,  being  unacquainted  with 
the  restoration  of  the  vessel,  abandoned  ;  after 
this  the  John  arrived,  and  on  a  tender  to  the 
underwriters,  being  refused  by  them,  she  was 
sold  by  the  assured,  who,  with  the  money  in 
their  hands,  brought  their  suit  against  the 
plaintiff  for  a  total  loss,  averring  it  by  capt- 
ure. Mr.  Jnxtict  Radcliff,  lx>fore  whom  the 
cause  was  tried,  charged  that  as  the  assured 


NOTE.— Alxindnnmcnt,  irhat  ddcrmiiif*  right  nf. 
See  note  to  Mumford  v.  Church,   1  Johns,  (as.,  .41. 

See.  also  Hallett  v.  Peyton,  j*«f,  28,  note;  Smith  v. 
Steinbach,  2  Cal/Cas.,  158,  >w»fc. 
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,  on  the  5th  of  March,  when  they  aban- 
doned, ignorant  of  the  fact  of  restoration, 
which  took  place  on  the  20th  of  February 
preceding,  they  had  a  right  to  abandon,  and 
claim  for  a  total  loss  ;  that  being  so  entitled, 
they  were  by  law  warranted  in  demanding  the 
whole  amount,  without  deducting  anything 
for  the  proceeds  of  the  brig. 

Mr.  Pendleton,  for  the  plaintiff.  The  ques- 
tions arising  on  this  case  are,  whether  an  aban- 
donment can  be  made,  after  a  restoration  in 
22*]  *fact,  though  the  assured  be  ignorant 
of  such  fact  at  the  time  of  abandonment 
made.  Second,  whether,  allowing  the  aban- 
donment could  be  made,  the  assured  in  this 
case  ought  not  to  set  off,  or  deduct  from  his 
demand  the  amount  received  from  the  sale,  of 
the  brig  ?  As  to  the  first  question,  it  is  to  be 
considered  that  a  policy  of  insurance  is  not  a 
contract  against  this  or  that  event,  but  against 
loss.  It  engages  for  nothing  more  than  an  in- 
demnification. If  the  loss  be  total,  the  whole 
sum  insured  will  be  the  amount  of  compensa- 
tion ;  if  it  be  but  of  a  part,  a  partial  recom- 
pense only  can  be  demanded.  From  an  equit- 
able construction  of  the  instrument,  a  loss  is 
allowed  to  be  total  when  more  than  half  the 
subject  matter  of  insurance  has  been  destroyed, 
or  the  voyage  totally  defeated.  This  has  given 
rise  to  the  doctrine  of  abandonment,  on  mak- 
ing of  which  the  property  saved  is  relin- 
quished to  the  underwriter.  If  a  capture 
takes  place,  the  uncertainty  whether  the  whole 
will  be  actually  lost  or  not,  admits  of  aban- 
doning ;  but  when  the  property  is  released, 
this  conclusion  fails.  When,  therefore,  it  is 
in  the  possession  of  the  owner  or  his  agent, 
the  loss  incurred  is  no  more,  than  what  is  paid 
for  its  recovery,  or  in  expenses  on  it.  The  re- 
sult is,  that  while  the  capture  continues,  the 
right  of  abandonment  exists,  and  if  then  made, 
the  underwriter  must  pay  the  whole  amount, 
and  take  the  chance  of  the  property  being  after- 
wards recovered.  But  if  the  property  be  re- 
stored previous  to  abandoning,  then  the  fact 
of  loss  has  ceased,  and  the  only  claim  can  be 
for  the  injury  sustained.  It  is  the  fact  which 
gives  the  right  of  abandonment :  if  there  is  no 
existing  fact,  there  can  be  no  right ;  and  if  no 
right,  no  abandonment.  The  loss  must  con- 
tinue to  the  time  of  abandonment  made.  In 
Goss  v.  Withers  (2  Burr.,  686),  Lord  Mansfield 
is  made  to  declare,  "  there  is  no  book,  ancient 
or  modern,  which  does  not  say  the  assured 
may,  on  a  capture,  abandon  and  claim  as  for 
a  total  loss."  But  on  explaining  these  very 
words  in  Hamilton  v.  Mendes  (2  Burr.,  1212), 
His  Lordship  says,  "the  proposition  was  ap- 
plied to  the  subject  matter,"  and  in  pronounc- 
ing the  judgment  of  the  court  in  this  last 
case,  he  lays  down  these  principles:  "The 
plaintiff,  upon  a  policy,  can  only  recover  an 
indemnity  according  to  the  nature  of  the  case 
at  the  time  of  the  action  brought,  or  (at  most) 
at  the  time  of  his  offer  to  abandon."  In  Mills 
v.  Fktclw  (Doug.,  219),  and  Cazalet  v.  St. 
Barbe  (1  D.  &  E.,  187),  these  cases  are  referred 
23*J  to-  and  acknowledged.  *Roccus,  No. 
50  (cited  in  Park,  144),  is  to  the  same  effect. 
So  is  2  Val.,  143.  Nay,  he  thinks  payment  of 
the  money  should  be  the  only  criterion.  In 
M 'Masters  v.  S/ioolbred,  and  Furneaux  v.  Brad- 
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ley  (Park,  166),  the  same  doctrine  is  main- 
tained. The  right  of  abandonment  cannot 
depend  on  an  erroneous  opinion.  For  the  be- 
lief of  a  fact  to  exist,  when  that  fact  does  not 
exist,  can  never  give  a  right  against  the  truth 
of  the  case.  It  is  the  final  event  which  ought 
to  regulate  ;  and  if  on  that  it  proves  a  partial 
loss,  the  recovery  cannot  be  for  a  total. 

On  the  second  point,  if  the  abandonment  is 
valid,  the  money  received  by  the  assured  must 
belong  to  the  underwriter,  and  be  an  extin- 
guishment of  the  defendants'  demand  to  the 
amount  of  the  sum  received.  For  if  insurance 
is  a  contract  of  indemnity  respecting  a  partic- 
ular thing,  and  the  produce  of  that  thing  be 
received  by  the  underwriter,  the  difference  be- 
tween the  produce  received  and  the  value  in- 
sured, is  all  the  injury  that  can  have  been  sus- 
tained. In  Pi-ingle  v.  Hartley  (3  Atk.,  195),  it 
is  laid  down  that  the  value  saved,  if  in  the 
hands  of  the  assured,  must  be  deducted  from 
the  recovery  on  the  policy  ;  but  if  none  has 
come  to  his  hands,  the  jury  cannot  take  any 
notice  of  it.  It  follows,  therefore,  that  what 
has  come  to  his  hands,  they  must  notice. 

Messrs.  Henry  and  Gaines,  contra.  The  ef- 
fect of  the  argument  on  the  first  point  is  to 
prove  that,  though  an  abandonment  has  been 
made  instantly  on  the  knowledge  of  a  capture, 
yet,  if  at  the  time  of  abandoning  there  has  been 
a  restoration,  it  does,  though  unknown,  avoid 
the  abandonment,  and  the  assured  can  recover 
only  for  a  partial  loss.  An  abandonment,  in 
its  very  nature,  contemplates  restoration  or  re- 
covery. When  all  is  gone,  an  abandonment 
is  an  absurdity  (Camberting\.  MCatt,  2  Dall., 
280),  and,  therefore,  in  cases  of  absolute  total 
losses,  an  action  may  be  brought  for  a  total 
loss  without  abandoning.  It  is  singular  that 
the  existence  of  that,  on  the  supposition  of 
which  the  whole  doctrine  of  abandonment  is 
founded,  should  take  away  the  right  to  aban- 
don. This  is  to  make  the  cause  destroy  the 
effect.  Abandonment  is  the  exercised  "right 
given  to  the  insured  by  his  policy.  It  is  his 
exercised  right,  because  not  obliged  to  make 
it.  (Marsh,,  511,  513.)  On  the  happening  of 
the  accident  insured  against,  he  is  entitled  to 
exercise  this  right.  The  contract  of  the  un- 
derwriter is  to  indemnify  against  certain  per- 
ils and  losses,  of  which  capture  is  one.  The 
nature  and  effect  of  capture,  is  to  induce  a 
prima  fade  *total  loss,  and  enable  the  [*24 
assured  to  recover  for  such.  (Marsh.,  483, 
Goss  v.  Withers,  2 Burr.,  696.)  This  arises,  not 
only  from  the  words  of  the  contract,  but  the 
reason  of  the  thing  ;  for,  on  a  capture,  all  the 
dominion  and  power  of  the  assured  over  the 
object  of  his  insurance  is  gone.  The  spes  re- 
cuperandi  does  not  suspend  the  right  to  de- 
mand for  a  total  loss,  and  complete  justice  is 
done  by  putting  the  underwriter  in  the  place 
of  his  insured.  (Per  Lord  Mansfield,  2  Burr. , 
697.)  That  a  restoration  prior  to  an  abandon- 
ment, takes  away  the  right  to  abandon,  pro- 
ceeds on  the  idea  of  restoration  constituting  a 
part  of  the  contract.  This  is  not  so.  The 
contract  is  against  the  happening  of  certain 
events.  On  the  taking  place  of  any  one  of 
these,  the  contract  is  broken,  and  on  the  breach 
arises  the  right  of  the  assured.  To  argue  that 
a  fact  not  mentioned  shall  heal  this  breach, 
is  to  say  that  a  contract,  broken  on  an  event 
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contracted  against,  shall  be  restored  by  an 
event  not  contracted  for ;  that  what  is  ex- 
pressed shall  be  controlled  and  annulled  by 
what  is  not  expressed,  and  this  in  subversion 
of  the  maxim  of  de  non  apparentibus,  et  de  non 
•existentibus  eadem  est  ratio.  xCapture  gives  the 
right  to  abandon  ;  all  that  is  required  is,  that 
it  be  asserted  by  the  assured  speedily,  and  so 
soon  as  he  receives  the  information  of  his  loss. 
(Mitchell  v.  Edie,  ID.  &  E.,  608  ;  Marsh.,  510, 
511,  512  ;  Alwood  v.  Henckle,  Ibid.,  513.) 
When  thus  asserted,  it  has  relation  to  the  pe- 
riod when  the  accident  happened.  (Marsh., 
519.)  Without  this  construction,  the  right  of 
abandonment  would  be  perfectly  illusory. 
Suppose  a  capture  in  the  East  Indies,  and  the 
vessel  carried  into  Calcutta.  Six  months  may 
elapse  before  information  of  the  event  is  re- 
ceived. Must  another  six  months  pass  over 
before  the  assured  can  be  certain  of  his  right  ? 
It  is  the  capture,  or  casus,  which  gives  it 
him.  Election  and  notice  are  assertions  of 
that  right,  which  render  it  vested  in  him,  and 
absolutely  change  the  property  to  the  as- 
surer, whose  agent  the  assured  from  that  in- 
stant becomes.  The  effect  of  election,  as  to 
the  vacating  of  rights,  is  not  confined  to  cases 
of  insurance  ;  it  is  to  be  traced  in  every  part  of 
our  law. 

If  a  contract  be  dependent  on  an  agreement, 
and  the  party  for  whom  intended  disagree,  it 
can  never  after  be  affirmed.  (Whelpdale's 
case,  5  Rep.,  119.)  For  where  a  right  is  vest- 
ed, nothing  but  the  act  of  the  party  can  devest 
it.  If  A.  is  in  execution  at  the  suit  of  B.,  and 
I.  S.  desires  B.  to  let  A.  go  at  large,  and  he 
25*]  will  satisfy  the  debt,  to  which  B.  *agrees  ; 
though  I.  S.  before  anything  done  in  pursu- 
ance of  this  promise  and  agreement,  comes  to 
B.  and  tells  him  that  he  revokes  his  promise, 
and  that  he  will  not  stand  to  it ;  yet  such  revo- 
cation cannot  be  pleaded  in  bar  to  the  action. 
(1  Roll.  Abr.,  32.)  The  reasoning  is,  that  by 
the  election  to  accept  the  offer  of  I.  S.  a  com- 
plete right  vested  in  B.  on  the  contract  of  I. 
S.  So  here,  the  contract  of  the  insurer  is  for 
a  certain  sum,  to  pay  on  a  certain  event,  if  the 
insured  elect  to  demand.  On  this  election 
made,  every  ingredient  for  a  perfect  vested 
right  occurred.  There  was  the  consideration, 
in  the  premium ;  the  promise,  in  the  contract ; 
the  breach,  on  the  accident ;  the  right,  on  the 
election  duly  noticed.  On  the  sacredness  of 
vested  rights,  those  of  property  in  a  great 
measure  depend.  A  contingent  remainder 
may  be  destroyed  whilst  contingent ;  but  the 
instant  it  vests,  the  act  of  the  party  is  neces- 
sary to  affect  it.  After  breach  of  the  condi- 
tion of  a  bond,  the  tender  of  principal  and  in- 
terest, and  refusal  by  the  obligee,  cannot,  by 
the  common  law,  be  pleaded  in  bar  to  the  ac- 
tion. (Underhitt  v.  Mat/tews,  Bull,  N.  P.,  171.) 
Because  the  breach  vested  the  right.  The  only 
restriction  of  the  right  to  abandon  is,  "that 
when  information  of  the  loss  reaches  the  as- 
sured, they  must  make  their  election,  whether 
they  will  abandon  or  not."  (Per  Buller,  J., 
in  Mitchell  v.  Edie.)  Hamilton  v.  Mendes  proves 
only  that  the  assured  cannot  abandon,  when 
the  information  of  capture  is  accompanied 
with  information  of  restitution  and  safety. 
The  case  was  nothing  more  than  an  equitable 
exposition  of  the  contract  of  insurance,  made 
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in  the  same  spirit  as  that  which  influenced  our 
Legislature  in  the  act  (1  Rev.  Laws,  349)  for 
the  amendment  of  the  law.  For,  as  this  was 
passed  to  soften  the  rigor  of  the  common  law 
on  a  breach  of  the  condition  in  a  bond,  so  the 
judgment  in  that  was  to  temper  the  strictness 
of  legal  construction  on  policies  of  insurance, 
in  cases  exactly  similar,  and  is  no  further  ap- 
plicable. It  is  a  mitigation  of  strict  insurance 
law  ;  it  qualifies  the  right  by  the  know  ledge  of 
the  fact  of  restitution.  If  the  insured  at  the 
time  of  abandoning  is  ignorant  of  any  fact 
that  can  restrain  or  qualify  his  election,  it  must 
be  considered  as  made  in  pursuance  of  the 
right  arising  from  the  capture. 

To  test  the  right  to  abandon  by  the  facts  in 
the  knowledge  of  the  assured  when  the  aban- 
donment is  made,  is  the  best  rule.  First,  from 
the  nature  of  the  right.  It  is  to  transfer  the 
property  to  the  insurer  for  its  value,  that  he, 
as  the  insured,  *has  lost  his  dominion  [*2O 
over  it,  might  pursue  his  own  course  for  its 
recovery,  and  not  be  liable  to  be  called  on  for 
average  losses  incurred  by  the  conduct  of  an- 
other. Second,  from  its  end.  It  is  to  encour- 
age commerce ;  to  enable  the  party,  without 
any  incumberance  from  the  difficulty  of  re- 
covery, to  be,  at  the  end  of  thirty  days  after 
proof  of  loss,  in  possession  of  his  funds,  and 
employ  them  in  other  mercantile  adventures. 
Third,  this  end  is  defeated,  if  any  hope  be  left 
in  the  insurer  to  convert,  by  delaying  to  ac- 
quisce,  the  total  into  a  partial  loss.  If  the 
facts  known  at  the  time  of  abandonment  are 
not  made  the  criterion  of  the  right  to  abandon, 
advantages  are  given  to  the  insurer  over  the 
insured.  The  latter  is  bound  to  make  his 
election  immediately ;  the  former,  after  delay, 
and  finding  the  state  of  the  market,  would  ac- 
quiesce or  not,  according  as  prudence  and  in- 
terest might  dictate.  The  opinion  of  Valin, 
in  his  2d  vol.,  pages  143,  144,  has  been  cited 
as  to  the  effects  of  subsequent  events,  on  a 
prior  abandonment ;  but  in  the  notes  to  a  for- 
mer page  in  the  same  volume,  he  himself  cites 
j  a  French  decision,  to  the  contrary  of  what  he 
lays  down.  Emerigon,  a  weightier  and  more 
recent  authority,  in  his  2d  vol.  (ch.  17,  sec.  8), 
answers  the  points  insisted  on  by  Valin,  and 
is  clearly  against  them.  Where  a  person  has 
been  legally  authorized  to  act,  what  he  does  in 
virtue  of  that  authority,  though  after  it  has 
determined,  cannot,  if  b»na  fide,  and  without 
knowledge  of  the  determination,  be  on  that 
account  impeached.  A  conveyance  under  a 
j  letter  of  attorney  revoked,  is  good,  if  without 
I  notice  of  revocation.  To  permit,  in  the  present 
j  case,  the  subsequent  fact  of  restitution  to  in- 
validate the  abandonment,  will  be  to  affect 
with  notice  when  a  want  of  knowledge  is  con- 
fessed. The  state  of  things  at  the  time  of 
suit  brought,  has  been  mentioned  by  Lord 
Mansfield,  as  showing  it  must  influence,  from 
analogy  to  the  cases  of  actions  for  waste,  and 
j  against  sureties.  In  the  first  instance  relied 
!  on,  the  repairing,  before  suit  brought,  is  a  bar, 
j  because  there  must  be  a  view  to  judge  of  the 
j  waste,  which,  by  the  reparation,  is  rendered 
!  impossible.  (Wfiflpdale'*  ca*e,  5  Rep.,  119.) 
I  But  even  then  it  must  be  specially  pleaded.  (1 
Inst.,  282.) 

With  regard  to  suits  against  sureties,  the 
rM  is  indemnity  alone.  But  this  very 

899 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1804 


point  relied  on  in  the  argument  of  this  day, 
by  the  opposite  counsel,  was  urged  and  de- 
cided in  the  case  of  Storey  v.  Brawn  (cited  in 
5  Bro.  Parl.  Ca.,  139,  in  notis).  The  vessel 
27*]  was  insured  to  Gibraltar,  for  *which 
place  she  was  chartered.  She  arrived  there, 
was  captured,  proceeded  against,  and  restored 
to  the  captain,  who  went  on  another  voyage  in 
her.  In  an  action  against  the  underwriter,  he 
relied  on  there  having  been  no  total  loss,  and 
the  restoration  to  the  captain  as  the  agent  of 
the  insured,  and  by  him  sent  on  another  voy- 
age. But  it  was  answered  that  the  capture  at 
Gibraltar  was  a  breach  of  the  policy,  and  the 
plaintiff  had  judgment  for  a  total  loss.  After 
capture,  the  master  is  the  agent  of  the  under- 
writer ;  a  restoration  to  him  is,  therefore,  a 
delivery  to  the  underwriter,  and  this  can  never 
defeat  a  right  of  the  underwritten.  The  same 
point  was  determined  in  the  Supreme  Court 
of  this  State,  in  the  case  of  Murray  v.  United 
Insurance  Company  ;  and  in  Slocum  &  Burling 
against  the  same,  it  was  thought  so  clear,  that 
the  counsel  for  the  defendant  did  not  attempt 
to  argue  it.  In  this  last  case,  the  vessel  was  in 
port  when  the  action  was  brought.  On  the 
second  point  we  do  not  deny  that  the  amount 
of  the  proceeds  of  the  vessel  belongs  to  the 
plaintiff,  nor  that  the  defendants  are  trustees 
for  him  ;  but  under  a  plan  of  the  general  issue, 
he  can  have  no  advantage  of  it.  Under  that, 
nothing  can  be  received  in  evidence  but  pay- 
ment (Bull.  N.  P.,  152,  153)  unless  notice  of 
set-off  had  been  given  under  the  statute. 

Mr.  Harison,  in  reply.  The  engagement  of 
the  contract  of  insurance  is  not  to  pay  the  full 
amount  of  the  policy  on  the  happening  of  any 
one  of  the  events  contracted  against.  It  is  to 
indemnify  for  the  damage  of  that  occurrence. 
Were  it  "otherwise,  there  could  be  no  partial 
losses.  It  is  not,  therefore,  correct  to  say, 
whenever  an  accident  happens,  there  is  a  vest- 
ed right  to  claim  for  a  total  loss ;  for  the 
question  instantly  arises,  what  is  the  extent  of 
the  injury  in  consequence  of  the  accident? 
Most  certainly,  when  there  is  a  calamity  which 
creates  a  total  loss,  there  is  a  breach  which 
gives  that  vested  right  insisted  on.  But  the 
question  on  every  accident  is,  is  it  an  average 
or  total  loss?  And  this  is  always  a  subject  of 
legal  consideration.  Whatever  does  not  go  to 
the  total  destruction  of  the  voyage  is  an  aver- 
age loss.  (Marsh.,  506.)  Thus,  temporary  de- 
tentions and  repairs  are  average  losses,  and  on 
payment  of  the  expenses  incurred,  the  con- 
tract is  complied  with.  Detention,  and  capture, 
as  a  species  of  detention,  may  be  total  losses, 
but,  then,  they  are  only  technically  so,  and 
when  they  no  longer  continue,  cannot  be  so 
considered  by  the  insured.  He  cannot,  when 
28*]  this  artificial  loss  is  done  *away,  act 
upon  it  as  a  total  loss  which  abides  forever,  and 
abandon  by  force  of  the  casus,  when  the  casus 
is  passed.  The  right  of  abandonment,  in 
cases  of  technical  loss,  must  depend  on  the 
fact  of  its  existing  when  the  abandonment  is 
made.  This  doctrine  cannot  be  inconvenient 
in  its  application  ;  if  any  considerable  delay 
take  place  by  the  capture,  it  will  always  fur- 
nish time  to  abandon  whilst  it  lasts.  On  the 
contrary,  if  every  little  interruption  is  to  en- 
able the  assured  to  turn  the  loss  on  the  under  - 
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writer,  it  will  open  a  wide  door  to  fraudulent 
practice. 

The  cases  in  Great  Britain,  and  even  in  the 
Supreme  Court,  are  not  authority  here  ;  for  it 
is  against  that  very  authority  we  now  apply. 
This  is  the  highest  branch  of  our  judicature, 
and,  as  the  point  has  never  before  been  here 
agitated,  it  is  open  for  determination.  In  mak- 
ing it,  the  English  books  furnish  but  few  de- 
cisions ;  for  the  first  case  on  the  subject  of 
abandonment  is  that  of  Ooss  v.  Withers,  in 
1757.  It  however  confirms  our  positions,  and 
expressly  lays  down,  that  "no  capture  by  the 
enemy  can  be  so  total  a  loss  as  to  leave  no  pos- 
sibility of  recovery."  The  authorities  adduced 
by  the  associate  counsel  who  opened  this  case, 
all  show  the  loss  must  continue  to  the  time  of 
abandoning,  and  perhaps  to  that  of  action. 
The  case  from  Brown's  Parl.  Rep.  was  on  a 
wager  policy,1  and  in  them,  as  there  is  no  in- 
terest, there  cannot  be  any  abandonment.  The 
mere  acccident,  therefore,  on  a  wager  policy, 
gives  that  vested  right,  which  has  been  so- 
strongly  insisted  on.  Pringle  v.  Hartley  is  de- 
cisive on  the  second  point. 

The  case  of  Hallett  v.  Peyton,  standing  next 
in  order,  and  embracing  the  same  point  as  to 
abandonment,  the  court  declined  pronounc- 
ing judgment  till  that  should  be  argued. 

Distinguished— 2  Johns.,  30. 

Cited  in-3  Wend.,  662 ;  15  Wend.,  461 ;  4  Cow.,  242  : 
2  Sand.,  80. 


RICHARD  S.  HALLETT 


HENRY  PEYTON. 
S.  P.  as  the  proceeding  case. 

THIS  case  also  came  before  the  court  on  a 
bill  of  exceptions.  The  points  relied  on 
were,  1st.  That  the  seal  of  a  foreign  vice-ad- 
miralty court  was  not  in  itself  any  evidence  ; 
but,  to  make  it  so,  required  testimony,  on 
oath, authenticating  both  the  seal  and  the  signa- 
ture of  the  judge.  3d.  That,  of  the  certificate  of 
registry,  parol  testimony  could  not  be  received, 
it  being  under  the  act  of  Congress,a  record.  The 
third  was  as  to  abandonment,  *and  the  [*2t> 
same  as  in  Church  v.  Bedient,  the  next  imme- 
diately preceding  case. 

Mr.  Pendleton,  for  the  plaintiff.  It  is  un- 
necessary to  argue  one  of  the  exceptions,  be- 
cause the  judge  against  whose  opinion  the  bill 
was  sealed  has  acknowledged  that  he  erred  in 
admitting  parol  proof  of  the  existence  of  the 
register.  The  second  is  of  the  utmost  impor- 
tance. Upon  this  we  contend  that  the  papers 
adduced  could  not  be  legal  evidence,  unless 
accompanied  by  proof  which  would  authenti- 
cate the  seal  of  the  court,  and  hand  of  the 

1.— It  does  not  appear  so  from  the  case,  unless  the 
words  "valued  at  the  sum  insured"  will  create  a 
wager  policy  for  which,  neither  in  Park  nor  Mar- 
shall, do  I  find  an  authority. 


NOTE. — Abandonment — Actiuil  facts  determine 
right  of.  See  preceding  case.  Also,  note  to  Mum- 
ford  v.  Church,  1  Johns.  Cas.,  147 ;  Smith  v.  Stein- 
bach,  2  Cai.  Cas.,  158 ;  Penny  v.  N.  Y.  Ins.  Co..  3  Cai., 
155. 
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judge,  or  show  that  the  condemnation  was  a 
true  copy  of  the  original  sentence.  It  may 
not,  perhaps,  be  requisite  to  establish  by  wit- 
nesses the  contents  of  papers  under  the  seal  of 
a  foreign  court,  and  under  the  hand  of  the 
judge  who  presided  in  it,  as  to  the  facts  which 
took  place  in  such  court ;  because  it  may  be 
presumed  that  no  judge  would  put  his  signa- 
ture to  an  untruth.  But  whether  it  be  his 
signature  and  the  seal  of  his  court,  must  be 
authenticated  by  testimony.  The  reason  why 
seals  of  any  courts  are  evidence,  is  because  our 
own  judges  are  presumed  to  be  acquainted 
with  them.  This  presumption  is  not  extended 
to  foreign  tribunals,  nor  to  their  laws,  which 
must  be  proved.  (Boehtlinck  v.  Schneider,  3 
Esp.,  58.)  To  allow  foreign  seals  to  prove 
themselves,  would  open  a  wide  field  to  fraud. 
In  a  case  in  Espinasse  ( Wright  v.  Barnard,  2 
Esp.,  700),  want  of  seaworthiness  was  not  al- 
lowed to  be  proved  by  a  copy  of  a  survey. 
The  act  of  Congress,  regulating  the  manner  of 
authenticating  records  of  judgments  in  sister 
States,  is  a  high  legislative  authority,  to  show 
a  seal  of  a  foreign  court  cannot  be  received  in 
•evidence,  without  proof  of  its  being  actually 
the  seal  of  such  court.  Were  it  otherwise,  the 
act  would  have  been  needless.  If  this  is  the 
case  in  regard  to  seals  of  the  courts  of  the  dif- 
ferent States,  it  certainly  will  a  fortiori  be  so 
in  regard  to  seals  of  foreign  admiralty  tribu- 
nals. Even  in  Great  Britain,  the  seals  of  their 
inferior  municipal  courts  must  be  proved,  for 
they  are  not  in  themselves  any  evidence.  Gil- 
bert's Law  of  Evid.,  by  Loft,  22,  shows  that 
seals  of  inferior  courts  must  be  proved  by  the 
•oath  of  some  persons  to  whom  they  are  known. 
In  Olive  v.  Gwin  (Hard.,  118),  the  seal  of  the 
grand  sessions  in  Wales  was  held  no  evidence, 
though  the  grand  sessions  is  a  court  establish- 
ed by  act  of  Parliament.  So  in  Green  v. 
Proude  (1  Mod.,  117),  an  exemplification  of  a 
recovery  in  ancient  demesne  was  held  inadmis- 
sible by  proof.  An  exemplification  under  the 
public  seal  of  a  foreign  city  was  rejected, 
4JO*]  *when  offered  to  establish  the  entry  of 
goods  at  the  custom-house.  (The  King  v. 
Mason,  8  Mod.,  75.)  Nay,  in  Henry  v.  Adey 
<8  East,  221)  it  was  held,  that  proving  the  hand- 
writing of  the  judge  was  not  sufficient  in  an 
action  on  a  judgment  rendered  in  Grenada,  but 
that  the  seal  ought  also  to  be  established.  If 
this  strictness  will  be  required  in  England  re- 
specting the  seal  of  the  court  in  one  of  her 
•own  colonies,  we  ought  to  be  still  more  strict 
here.  In  Bernardi  v.  Motteux  (Doug. ,  574),  the 
•court  refused  to  allow  the  proceedings  of  a 
foreign  admiralty  court  to  be  read,  unless  by 
consent.  The  reason  is  evident ;  they  were 
not  authenticated.  We  do  not  say  the  papers 
adduced  shall  in  no  case  be  evidence ;  we  only 
insist  they  must  be  substantiated,  on  oath,  as 
copies  of  other  writings  are,  when  the  originals 
•cannot  be  produced,  and  if  produced  would 
be  evidence.  The  true  criterion  as  to  seals  of 
•courts  is,  that  where  the  law  presumes  them 
known  to  the  judges,  they  prove  themselves  ; 
where  not,  they  must  be  proved.  The  point  of 
abandonment  has  already  been  argued  in  the 
preceding  cause ;  if  on  that  we  are  correct, 
the  judgment  in  this  case  must  be  reversed, 
however  the  court  may  think  on  the  other  ex- 
ceptions. 
OAINES'  CASES,  1. 


Mr.  Caines,  contra.  As  the  questions  now 
made  come  before  the  court  on  a  bill  of  excep- 
tions, it  may  not  be  amiss  to  advert  to  the  nature 
of  this  mode  of  proceeding.  In  jury  trials,  when 
a  party  denies  a  fact,  he  controverts  it  by  evi- 
dence which  goes  to  the  jury.  When  he  admits 
a  fact  to  exist,  but  says  it  is  not  substantiated 
in  the  manner  required  by  law  to  prove  the 
issue,  he  excepts  to  the  evidence,  by  insisting 
it  cannot,  at  the  time,  or  in  that  way,  be  offer- 
ed to  the  jury  in  support  of  the  fact  in  issue. 
When  a  fact  is  admitted,  and,  also,  that  it  is 
duly  substantiated,  and  a  party  contends  that 
though  the  fact  is  true,  and  well  proved,  the 
inferences  from  it  do  not  in  point  of  law  main- 
tain the  issue,  he  demurs  to  the  evidence. 
From  hence  it  appears,  that  on  a  bill  of  ex- 
ceptions, the  person  tendering  it  supposes  the 
evidence  true,  but  questions  the  competence  or 
propriety  of  it.  (Money  v.  Leach,  3  Burr.. 
1765.)  Therefore,  the  facts  it  contains  can 
never  afterwards  be  disputed.1  (Bridgman  et 
al.  v.  Rowland  Holt,  etal.,  Show.  Parl.  Ca., 
120.)  It  follows,  also  (though  the  remark  is  not 
required  by  the  present  case),  that  on  a  demur- 
rer to  evidence,  the  court  may  make  any  and 
every  inference  which  a  jury  might  have 
drawn.  (Cocksedge  v.  Fanshaie,  Doug.,  181, 
134.)  Here  then  the  capture,  *the  con- 1*31 
demnation,  and  the  seal,  are  confessed:,  but 
the  reception  of  them  in  evidence  is  denied, 
for  want  of  being  duly  authenticated.  The 
qustion  then  arises,  whether  a  seal,  purporting 
to  be  a  seal  of  a  foreign  court  of  admiralty, 
shall  be  prima  facie  evidence  without  parol 
testimony  of  the  seal  and  the  signature  of  the 
judge?  As  conclusive,  it  was  not  offered.  As 
prima  facie,  it  was  open  to  be  rebutted  :  it  is 
only  in  case  this  is  not  done,  that  it  becomes  of 
any  avail.  Bat  its  reception  is  argued  against, 
from  the  danger  of  fraud  to  which  it  would 
expose,  as  seals  and  signatures  might  be  coun- 
terfeited for  every  occasion.  It  may  be  an- 
swered, that  the  difficulty  of  manufacturing 
seals,  papers,  and  proceedings,  with  all  the 
formula  of  judicial  niceties,  would  be  insur- 
mountable ;  and  if  they  could  be  overcome, 
the  circumstance  of  an  oath,  in  this  age  of 
depravity,  would  be  no  obstacle  to  their  au- 
thentication. 

The  danger,  then,  of  fraud,  is  not  one  atom 
diminished  by  the  precaution  intended.  The 
keystone  of  this  reasoning  is  laid  upon  the 
idea  of  fraud;  a  supposition  that  the  law  never 
allows  to  be  made.  So  little  is  it  countenanced 
by  any  authority,  that  it  is  laid  down  in  2  Bac. 
Abr.  (new  edit.),  600,  a  seal  is  better  evidence 
than  an  oath. 

The  rule,  however,  with  respect  to  other 
foreign  judgments,  has  been  relied  on,  and  a 
train  of  authorities,  which  it  is  not  meant  to 
dispute,  have  been  cited,  to  show  not  only  the 
seal  of  the  court  where  pronounced,  but  the 
hand  of  the  judge  who  presided,  must  be  sub- 
stantiated. One  word  will  suffice  for  all  these. 
They  were,  excepting  the  case  from  Espinasse, 
which  was  a  notarial  copy  of  a  ship  carpenter's 
survey,  cases  of  judgments  in  municipal  and 
local  tribunals,  proceeding  according  to  a  par- 
ticular code  of  partial  and  confined  jurisdic- 


1.— This  may  perhape  be  because  it  Is  an  acknowl- 
edgment on  record. 
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tion.  The  courts  of  law  are,  therefore,  not  sup- 
posed to  be  connusant  of  the  seals  of  fora,  act- 
ing under  a  system  which  they  do  not  ac- 
knowledge. This  is  not  the  case  here.  Courts 
of  admiralty  are  held  in  all  countries  under 
one  and  the  same  law,  the  law  of  nations, 
equally  in  force  in  all.  The  reason  on  which 
a  judge  of  the  Supreme  Court  is  supposed  to 
know  the  seal  of  a  court  of  common  pleas,  is, 
that  each  is  a  court'  of  the  same  jurisprudence; 
acting  under  the  same  system,  on  the  same 
principles,  and  its  jurisdiction  running  in  the 
same  country.  Wherever  the  jurisdiction  is 
acknowledged,  the  seal  of  the  court  is  sup- 
posed to  be  known.  If  then  it  can  be  shown, 
that  what  takes  a  place  in  a  foreign  court  of 
32*]  admiralty  is  recognized  and  *available 
of  here,  by  process  under  the  seal  of  such  court, 
it  follows  that  such  seal  must  substantiate  itself . 
In  1  Roll.  Abr.,  530,  pi.  12,  this  is  said  to  be  the 
law:  "  If  a  Frizlander  sue  an  Englishman  in 
Frizland  before  the  governor  there,  and  recover 
against  him  a  certain  sum  of  money,  which  the 
Englishman,  not  having  enough  to  satisfy, 
comes  into  England,  upon  which  the  governor 
sends  his  letters  missive  "  (which  are  always 
under  seal)  "into  England  asking  all  the  magis- 
trates within  the  kingdom  to  cause  execution 
of  the  said  judgment;  the  judge  of  the  admiral- 
ty may  execute  that  judgment  by  imprisonment 
of  the  party,  and  he  shall  not  be  liberated  by  the 
common  law.  For  it  is  according  to  the  law  of 
nations  that  the  justice  of  one  nation  shall  be 
aiding  to  the  justice  of  the  other,  and  the  one 
execute  the  judgment  of  the  other,  and  the  law 
of  England  takes  notice  of  the  law,  and  the 
judge  of  the  admiralty  is  the  proper  magis- 
trate for  that  purpose,  for  he  only  has  execution 
of  the  civil  law  within  this  realm.  Wier's  case 
resolved  upon  a  habeas  corpus,  and  he  remand- 
ed." It  is  evident  that  in  this  case,  the  author- 
ity of  the  imprisonment,  which  was  founded 
on  the  letters  missive,  must  have  been  before 
the  court.  No  mention  is  made  of  the  manner 
in  which  they  were  substantiated. 

So  in  Jurado  v.  Gregory  (1  Sid.,  418  ;  S.  C., 
1  Vent.,  32).  "Where  sentence  is  obtained  in 
a  foreign  admiralty,  one  may  libel  for  execu- 
tion thereof  here,  because  all  the  courts  of  ad- 
miralty in  Europe  are  governed  by  the  civil 
law,  and  are  to  be  assistant  one  to  the  other, 
though  the  matter  were  not  originally  deter- 
minable  in  our  court  of  admiralty.  '  This 
case  shows  how  fully  admiralty  jurisdiction 
extends  over  all  civilized  countries.  It  marks, 
too,  the  distinction  between  judgments  in  those 
courts,  and  judgments  in  foreign  municipal 
tribunals.  In  the  admiralty,  a  libel  may  be 
filed  for  execution  here,  or  a  judgment  abroad, 
in  the  same  manner  as  an  action  may  be  main- 
tained on  a  judgment  in  the  Supreme  Court, 
to  obtain  the  benefits  of  it  without  examining 
into  the  merits  on  which  it  was  rendered.  As, 
then,  the  jurisdiction  of  the  law  of  nations  is 
acknowledged  here,  the  courts  of  admiralty 
act  under  that  jurisdiction.  The  seals  of  these 
courts  must  be  supposed  to  be  known  here, 
like  the  seals  of  all  other  courts  proceeding 
under  the  same  authority.  But  it  is  not 
merely  the  seals  of  courts  under  the  law  of 
nations  that  are  received  as  evidence  ;  the 
seals  of  the  officers  of  that  law  are  equally 
33*]  *good  testimony.  The  seal  of  a  foreign 
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notary  pubjic  is  evidence.  Wherever  the 
jurisdiction  of  a  court  runs,  its  seal  requires 
no  evidence  to  prove  it.  Judgments  in  the 
courts  of  the  United  States  are  therefore  evi- 
dence when  under  the  seal  of  the  court  where 
pronounced,  without  proving  the  seal  or  signa- 
ture of  the  judge. 

In  Jenkins  v.  Silas  Pepoon,  debt  was  brought 
on  a  judgment  rendered  by  the  District  Court 
of  the  United  States  for  the  District  of  Mas- 
sachusetts. On  a  plea  of  nul  tiel  record  the 
plaintiff's  counsel  offered  an  exemplification  of 
the  judgment  under  the  seal  of  that  court.  It 
was  objected  on  the  part  of  the  defendant, 
that  the  act  of  Congress  respected  only  judg- 
ments of  State  courts  ;  that  it  did  not  provide 
for  the  admission  of  judgments  in  the  courts 
of  the  United  States  ;  that  therefore  proof 
should  be  made  of  the  seal,  or  of  the  mat- 
ters exemplified.  The  court,  however,  ad- 
mitted the  record  unanimously,  on  the  prin- 
ciple that  it  was  a  court  of  general  jurisdic- 
tion, its  seal,  therefore,  to  be  noticed  by  all 
courts,  as  carrying  in  itself  evidence  of  its 
own  genuineness.  Against  the  reasonings  on 
behalf  of  the  plaintiff,  the  argument  from  in- 
conveniences alone  would  be  irresistible.  Sup- 
pose a  capture,  and  the  vessel  condemned  in 
Bombay  ;  after  the  proceedings  have  been 
transmitted  here,  must  they  be  sent  back  un- 
der a  commission  to  be  identified?  The  de- 
lays, risks  of  miscarriage,  and  expense,  would 
be  intolerable. 

Another  reason  may  be  assigned  why,  in 
the  present  case,  the  seal  need  not  have  been 
proved.  It  was  a  collateral  fact  immaterial 
to  the  point  in  litigation.  The  record  of  the 
sentence  (if  it  may  be  so  termed)  was  not  in 
issue.  Therefore,  a  seal  to  it  was  not  requisite 
to  make  it  testimony.  "There  is  a  difference 
between  pleading  a  record,  and  giving  it  in 
evidence.  If  pleaded,  and  the  issue  nul  tiel 
record,  it  must  be  sub  pede  sigilli,  or  the  judges 
cannot  judge  thereof  ;  but,  where  it  is  given 
in  evidence  on  a  collateral  fact,  if  it  be  not  un- 
der seal,  the  jury  may  find  the  same,  if  they 
have  other  good  matter  of  inducement  to 
prove  it."  (White  v.  Pynder,  Styles  22.)  The 
same  authority  may  be  used  against  the  sec- 
ond point,  that  a  register  of  a  vessel  is,  by  act 
of  Congress,  a  record,  and  does  not  admit  of 
parol  proof  ;  for  the  register  was  not  in  issue. 
It  was  not  the  matter  in  contest.  The  interest 
was  the  only  subject  of  litigation.  The  ex- 
ception cannot  mean  that  a  register  is  a  judi- 
cial record,  but  it  must  then  be  an  absolute 
verity  (Co.  Litt.,  117,  b),  *never  to  be  [*34r 
contradicted  ;  not  even  admitting  of  proof 
that  it  once  was  wrong.  (Dickson  v.  Fizlier,  1 
Black.  Rep.,  664.)  If  a  snip's  register  be  not 
a  record  in  the  strict  technical  sense  of  the 
word,  it  is  not  proof  of  the  facts  it  contains. 
It  can  amount  to  nothing  mote  than  priina 
facie  testimony.  That  which  we  adduced  was 
equally  prima  facie  testimony.  Between  two 
equals  there  can  be  no  difference.  Then  why 
prefer  the  register?  The  same  weight  of  evi- 
dence is  in  one  case  as  the  other.  To  establish 
that  the  register  of  a  vessel  cannot  be  a  legal  re- 
cord, and,  therefore,  that  proof  aliunde  of  it, 
and  its  contents,  may  be  resorted  to,  the  very 
act  itself,  under  and  by  which  it  was  created, 
is  an  authority.  Navigating  contrary  (Regis- 
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ter  Act,  sees.  11,  16,  27)  to  the  ownership  ex- 
pressed in  ths  register,  is,  by  the  provisions  of 
the  statute,  a  forfeiture  of  the  vessel.  On  an 
information  for  such  a  breach  of  the  revenue 
law,  the  facts  contained  in  the  register  are 
the  very  subject  of  dispute.  An  instrument, 
then,  the  facts  in  which  are  controverted  by 
other  facts,  and  go  to  a  jury  trial,  can 
never  be  a  legal  record.  When  the  question 
is  as  to  the  qualification  of  the  vessel,  as  to 
what  privileges  and  immunities  she  may  de- 
mand, then  the  register  may  be  the  only  evi- 
dence allowable ;  but  to  determine  to  whom 
the  vessel  belongs,  it  is  only  epluribus  unum. 

The  effect  of  a  register  may  be  illustrated 
by  the  following  case :  Suppose  an  act 
passed,  authorizing  commissioners  to  grant  to 
persons  swearing  themselves  entitled  to  lands, 
certificates,  on  production  of  which  they 
should  have  a  right  to  vote  at  elections  ;  this 
certificate  would  be  conclusive  evidence  of  the 
right  of  suffrage,  but  would  never  establish 
their  title  to  the  lands.  A  doubt  may  be  en- 
tertained how  far  the  register  is  evidence  at 
all.  It  is  obtained  the  oath  of  the  party 
himself.  It  is  contrary  to  legal  principles  to 
allow  a  party  to  testify  in  his  own  cause  ;  this, 
however,  is  done  in  the  fullest  degree,  with- 
out even  the  chance  of  cross-examination,  if 
the  register  granted  on  his  oath,  is  evidence  of 
the  facts  he  has  sworn  to.  But  allowing  the 
register  to  be  evidence,  as  the  original  is  at  the 
custom-house  where  granted,  a  copy  only 
could  have  been  produced.  This  copy  would 
not  have  proved  anything  of  itself  ;  it  must 
have  been  corroborated  by  the  affidavit  of 
some  one  who  had  compared  it  with  the  orig- 
inal, and  would  have  taken  all  its  effect  from 
the  oath.  In  the  present  case,  the  same  sanc- 
tion is  offered,  for  the  witness  swears  to  seeing 
the  original  in  the  name  of  the  plaintiff  below. 
35*]  The  very  fact,  '*then,  which  the  copy 
would  have  established,  has  been  substan- 
tiated by  oath.  But  where  a  deed  is  lost,  a  sim- 
ple copy  without  witnesses,  and  unsupported 
by  affidavit,  will  be  allowed  in  evidence.  (1 
Lev.,  25.)'  A  fortiori  in  such  a  case  it  may  be 
proved  by  witnesses,  that  there  was  an  orig- 
inal which  they  saw.  Under  our  Register  Act, 
however,  it  is  to  be  observed,  that  the  register 
is  not  a  proof  of  property.  The  register  may 
be  in  the  name  of  one  man,  and  the  legal 
right  of  ownership  in  another.  With  us,  the 
only  consequence  of  a  false  recital  of  the  own- 
er's name,  as  it  regards  the  property,  is,  that 
the  vessel  is  not  entitled  to  the  privileges 
(Register  Act,  sec.  14)  of  an  American  vessel. 
But  under  the  British  statute,  a  false  re- 
cital renders  the  transfer  null  and  void(26 
Geo.  III.,  ch.  60,  sec.  17),  so  that  no  proper- 
ty passes.  (Rolleston  v.  Hibbert,  3  D.  &  E., 
407;  Camden  v.  Anderson,  5  D.  &  E.,  709; 
Westerdale  v.  Dale,  7  D.  &  E.,  306  ;  Moses  v. 
Charnock,  2  East,  349.) 

It  was  on  the  principle  stated  in  the  dis- 
tinction taken,  that  the  decisions  in  the  cases 
cited  entirely  rested,  no  one  of  which  was  on 
a  policy  of  insurance.  In  actions  on  these  it 
is  not  necessary  to  prove  a  strict  legal  title. 

1.— The  copy,  in  this  case,  was  of  an  old  deed,  and 
was  found  among  the  muniments  of  the  estate.    I 
was  observed  also  in  the  case,  that  many  of  the  old 
deeds  were  without  witnesses. 
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An  equitable,  nay,  a  possible  interest  is  suffi- 
cient. (Lvcena  v.  Oraufurd,  3  Bos.  &  Pull., 
75.)  This  appears  from  the  sentence  acquit- 
ting the  vessel  as  neutral,  and  from  the  proof 
of  the  citizenship  of  the  now  defendant.  It  is 
not  said  the  proof  was  conclusive.  It  was, 
prima  fade,  enough  to  go  to  a  jury,  and  if  not 
rebutted,  then  it  became  conclusive.  The  ob- 
ject of  the  act  was  not  to  confer  on  registers 
the  character  of  legal  records  ;  it  was  to  use 
them  as  mere  memoranda,  for  the  purpose  of 
informing  the  custom-houses  what  tonnage 
duty  ought  to  be  paid.  This  is  further  evinced 
•  by  the  act  specifying  what  vessels  shall  sail 
under  records,  and  what  under  registers.  Un- 
der the  former,  are  to  navigate  all  those  built 
in  the  United  States,  but  owned  wholly  or- 
partly  by  foreigners  ;  under  the  latter  all  so 
built  owned  entirely  by  American  citizens. 
The  first  pay  thirty  cents  per  ton,  the  other 
six.  The  word  "record,"  when  used,  therefore, 
in  our  laws,  signifies  no  more  than  an  office 
memorandum.  It  is  exactly  synonymous.  In 
our  State  law  respecting  mortgages,  it  is  said 
to  be  unnecessary  "  to  record  or  register  at 
full  length  the  certificate."  (1  Rev.  Laws, 
480,  sec.  4.)  So  in  the  Register  Act  itself  (sec  9), 
the  collector  is  ordered  to  "  make  and  keep 
in  some  proper  book  a  record"  or  "registry 
thereof."  The  same  in  sections  26,  27.  So 
in  the  act  to  regulate  the  collections  of  duties 
*on  imports  and  tonnage  (sec.  21),  col-  [*3O 
lectors,  naval  officers,  and  surveyors,  are  di- 
rected to  keep  "  true  accounts  ancl  records"  of 
all  their  transactions.  (4  Laws  U.  S.,  815.) 
Being  coupled  with  the  word  "accounts,  "shows 
the  meaning  of  the  term  nosritur  a  sodo.  If 
the  appellation  of  a  record  is,  whenever  ap- 
plied to  any  writing  in  a  statute,  to  give  it 
the  force  and  efficacy  of  a  legal  record,  what 
a  host  of  judical  records  of  absolute  verity 
shall  we  have  !  Every  permit,  every  custom- 
house paper,  would  be  a  record.  For  records 
must  be  so  either  in  the  legal,  or  the  vernac- 
ular acceptation  of  the  word.  There  is  no 
third  or  hermaphroditical  sort,  partaking  of 
the  nature  of  both.  Whenever  a  record  is  or- 
dered by  an  act  to  be  made  of  any  transaction, 
if  it  is  to  have  any  peculiar  weight  as  evidence 
that  weight  is  always  declared.  Thus,  in 
our  law,  relating  to  the  proof  of  wills  in  the 
Court  of  Common  Pleas  :  "  and  the  record  of 
the  said  will  so  proved  and  recorded,  shall  be 
as  good  and  effectual  in  all  cases,  as  the  orig- 
inal wills  would  be  if  produced  and  proved. 
(1  Rev.  Laws,  179,  sec.  6.)  So  (lltul.,  317,  sec. 
7)  relative  to  the  records  by  surrogates:  "which 
records  shall  be  of  the  same  force  as  the  like 
records  in  the  office  of  the  judge  of  the  Court 
of  Probates  of  this  State."  So  the  certificates 
given  to  paupers  by  their  towns,  when  tiled 
and  recorded  by  the  town  clerk  where  they 
come  to  reside.  'Every  such  certificate  so  ac- 
knowledged or  proved,  and  allowed  as  afore- 
said, shall  be  deemed  in  all  courts  whatsoever 
within  this  State  as  duly  proved,  and  shall  be 
taken  as  evidence  without  any  other  proof 
thereof."  (1  Rev.  Laws,  570,  sec.  12.) 

The  laws  of  the  Union  are  in  exact  coinci- 
dence on  this  point  with  our  own.  By  the 
act  imposing  a  direct  tax  (4  Laws,  U.  S.,  174, 
sec.  6),  the  absence  of  commissioners  from 
meetings  is  to  be  recorded  and  noted  in  a  book, 
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together  with  their  excuses  for  not  attending, 
the  transcripts  from  the  records  of  which  are 
"declared  to  be  conclusive  and  legal  evi- 
dence." By  the  26th  section  of  the  same 
statute,  page  187,  the  alienations  of  lauds  as- 
sessed, are  to  be  recorded.  Does  this  shut  out 
all  proof  of  title  by  anything  less  than  mat- 
ters of  record.  ?  The  truth  is,  that  acts  pre- 
scribing registers  and  records,  do  not  abrogate 
proof  by  any  other  mode.  Therefore,  though 
the  26th  Geo.  II.,  ch.  33,  sec.  13,  ordains  that 
a  registry  shall  be  kept  of  marriages,  it  does 
not  exclude  the  presumptive  evidence  arising 
from  cohabitation.  (4  Bac.  Abr.,  new  edit./ 
37*]  537.)  In  the  *next  place,  when  transac- 
tions in  foreign  states  are  to  be  established, 
there  is  some  relaxation  in  the  rule  as  to  ad- 
ducing the  best  evidence  the  circumstances 
could  afford.  In  Wallis  v.  Delancey  (cited  in 
Barnes  v.  Trampowsky,  7  D.  &  E.,  266),  on  a 
'bond,  the  handwriting  of  one  witness  only  was 
proved.  With  regard  to  the  other,  there  was 
no  evidence  that  he  was  either  dead  or  abroad. 
The  defendant  contended  it  was  not  the  best 
evidence  the  case  would  furnish.  Lord  Ken- 
yon  :  ' '  This  is  a  foreign  transaction.  The 
proof  might  be  more  perfect,  yet  it  was  suffi- 
cient and  reasonable  evidence  for  a  jury,  at 
least,  unless  rebutted  by  some  evidence  on  the 
other  side.  The  expense  in  sending  a  com- 
mission would,  in  many  instances,  be  more 
than  the  value  of  the  sum  in  dispute. "  There 
is  not  a  word  in  this  decision  which  does  not 
apply  to  the  present  case. 

On  the  score  of  inconvenience  against  the 
iirst  exception,  it  is  conclusive.  On  the  point 
•of  presumptive  and  prima  fade  evidence,  it  is 
parallel  ;  for  the  individual  States,  with  re- 
spect to  each  other,  are  foreign  countries, 
under  distinct  and  independent  sovereignties. 
The  exceptions  appear  to  urge,  as  erroneous, 
the  admission  of  parts  of  the  proceedings  in 
the  admiralty  under  the  seal  of  that  court.  It 
has  not  been  insisted  on  in  argument,  but  it 
may  not  be  improper  to  observe,  that  so  much 
only  of  a  record  as  concerns  the  matter  in 
question  need  be  given  in  evidence.  To  prove 
the  filing  of  a  declaration,  it  surely  is  not 
necessary  to  show  the  writ.  The  whole  end 
of  the  exceptions  before  the  court  is  to  gain  a 
new  trial.  On  this  subject,  if  the  same  con- 
siderations can  be  here  entertained,  it  is  laid 
down  that  they  are  not  granted  on  nice  and 
formal  objections,  which  do  not  go  to  the  real 
merits.  (3  Black.  Com.,  ch.  24.)  So  if  the 
verdict  of  the  jury  be  agreeable  to  equity  and 
justice,  the  court  will  not  grant  a  new  trial, 
though  there  may  have  been  an  error  in  the 
admission  of  evidence  or  in  the  direction  of 
the  judge.  ( Wilkinson  v.  Payne,  4  D.  &  E., 
468.)  The  conduct  of  the  plaintiff  in  error 
determines  the  justice  of  the  case.  He  does 
not  deny  ;  nay,  by  the  course  he  has  taken,  he 
confesses  the  facts  offered  in  testimony.  He 
does  not  rebut,  or  offer  to  do  away  the  pre- 
sumption arising  from  them,  and  therefore  we 
may  say,  stabit  presumptio  donee  probetur  in 
contrarium. 

Mr.  Pendleton,  in  reply.  The  rule  of  law 
is,  that  all  evidence  ought  to  be  at  the  trial. 
38*]  What  the  weight  of  evidence  *might  be 
cannot  be  now  taken  into  consideration.  The 
only  point  is,  was  it  properly  received  ? 
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Therefore,  however  the  facts  are  admitted,  no 
advantage  can  arise  in  this  court  upon  those 
admissions.  Nothing  has  been  said  to  show 
the  proof  of  the  seal  of  the  Vice-Admiralty 
Court  ought  to  have  been  dispensed  with. 
That  courts  here  may  be  applied  to  for  execu- 
tion of  an  admiralty  sentence,  is  not  law,  and 
would  be  ridiculous  in  any  country.  The 
whole  train  of  argument,  as  to  evidence  of  the 
register,  goes  upon  the  idea  of  its  having  been 
lost  ;  but  as  the  vessel  was  restored,  the  pre- 
sumption is  her  papers  were  with  her,  and  in 
the  power  of  the  plaintiff,  who  ought,  there- 
fore, to  have  produced  the  one  granted  by  the 
custom-house  at  Charleston,  or  have  shown 
why  that  could  not  be  had.  On  any  ground, 
therefore,  we  presume  a  new  trial  must  be 
granted. 

Per  Curium,  delivered  by  LANSING,  Ch.  J. 
The  plaintiff  in  error  relies  upon  two  points, 
for  the  reversal  of  the  judgment  rendered  in 
the  Supreme  Court  in  the  first  of  these  causes. 
His  counsel  have  stated  them,  and  insisted, 
1st.  That  the  brig  John,  having  been  released 
fourteen  days  before  the  abandonment,  the 
mere  ignorance  of  the  owners  of  that  circum- 
stance could  not  give  them  the  right  of  aban- 
doning the  brig  to  the  insurers,  which  it  was 
admitted  they  could  not  have  done,  if  they  had 
known  the  real  truth  on  the  subject ;  and  2d. 
That  the  money  received  by  the  owners  for 
the  brig,  ought  to  have  been  deducted  from 
the  same,  as  the  underwriters  were  liable  to 
pay,  and  the  assured  entitled  to  recover,  only 
for  the  difference  between  that  sum  and  the 
sum  insured.  These  questions,  it  appears, 
arose  at  the  trial  of  the  cause  at  the  sittings, 
and  the  judge  who  presided  decided  the  suit 
on  the  authority  of  the  case  of  M-umford  v. 
Church,  which  was  very  fully  and  ably  argued, 
while  I  was  in  the  Supreme  Court,  in  July 
Term,  1799 ;  and,  after  much  deliberation, 
the  whole  court  united  in  opinion,  that  the 
abandonment  was  conclusive.  My  note-book 
is  not  now  within  my  reach.  I  cannot,  there- 
fore, resort  to  it  to  refresh  my  memory,  but 
I  have  a  copy  of  the  case  which  was  stated  by 
the  parties  in  that  cause  and  from  that  it  ap- 
pears that  the  policy  was  on  the  brig  Betsey, 
which  sailed  from  New  York  for  Petit-Guave, 
in  the  island  of  Hispaniola,  on  the  12th  May, 
1798  ;  that  she  was  captured  by  a  British 
cruiser  on  the  26th  day  of  the  same  month  of 
May,  and  sent  into  Port  Mole,  St.  Nicholas, 
where  she  was  detained  three  *weeks,  [*39 
and  then  restored  upon  paying  charges  ;  and 
that,  after  a  further  detention  of  three  weeks, 
she  was  permitted  to  depart,  but  under  a 
British  convoy  to  Jamaica,  from  whence  she 
returned  to  New  York.  The  abandonment 
was  made  the  12th  June.  The  restoration  had 
not  taken  place  when  the  abandonment  was 
made  ;  for  the  capture  was  on  the  26th  May, 
the  abandonment  on  the  12th  June,  and  three 
weeks  from  the  former  of  those  days,  during 
which  the  litigation  with  the  captors  was  pend- 
ing, clearly  overreached  the  period  of  the 
abandonment.  The  notes  which  Mr.  Justice 
Kent  took  on  the  subject,  and  which  I  have 
examined  since  the  argument  of  these  causes, 
show  that  this  was  particularly  adverted  to  by 
the  court.  If,  therefore,  the  opinion  given  on 
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that  occasion  was  expressed  with  the  latitude 
intimated,  it  was,  so  far  as  it  was  bevond  what 
the  circumstances  of  the  case  required,  extra- 
judicial  ;  and  as  such  it  would  not  now  be 
considered  as  authority  in  the  court  which 
pronounced  it. 

The  general  reasoning  resorted  to  in  the 
-decision  of  cases  is  sometimes  calculated  to 
mislead ;  but  whenever  it  becomes  necessary 
to  examine  them  as  authority,  it  must  be  rigia- 
ly  restrained  to  the  existing  case.  That  the 
decision  in  this  cause  was  supposed  to  be 
broader  than  it  appears  upon  examination  to 
have  been,  and  that  it  was  so  received,  is  evi- 
dent from  the  case  of  Slocum  v.  Burling,  deter- 
mined in  October,  1799.  In  this  a  question 
arose  on  a  policy  insuring  a  cargo  which  was 
captured,  liberated,  and  afterwards  abandoned, 
before  notice  of  the  liberation  had  been  re- 
ceived. That  case  was  decided  without  argu- 
ment, expressly  on  the  authority  of  that  of 
Mumford  v.  Church ;  and  on  the  general 
.ground  that  an  abandonment  once  made  was 
definitive.  So  were  the  present  cases  at  the 
sittings.  I,  however,  think  that  these  cases 
.are  in  no  respects  similar  to  that  of  Mumford 
v.  Church;  and  that,  even  in  the  Supreme 
Coxirt,  they  would  still  be  considered  as  em- 
bracing an  open  question.  In  most  occasions 
of  maritime  insurances,  the  remoteness  of  the 
owners  from  the  subject  insured,  effectually 
precludes  from  a  direct  personal  agency  in  its 
management,  on  the  spot  to  which  it  may  be 
conveyed,  by  any  of  the  incalculable  variety 
of  incidents  to  which  this  species  of  adventure 
is  so  pre-eminently  exposed. 

To  obviate  some  of  the  inconveniences  aris- 
ing from  this  circumstance,  they  are  somtimes 
4O*]  permitted  to  act  upon  the  best  informa- 
tion they  are  able  to  acquire  of  the  actual  sit- 
uation of  the  subject  insured,  and  to  make 
such  information  the  basis  of  the  rights  they 
intend  to  assert,  in  consequence  of  the  occur- 
rence of  any  of  those  accidents,  which,  in  their 
•effect,  produce  either  a  technical  or  actual  total 
loss.  But,  certainly,  if  the  information  is 
•either  totally  unfounded,  or  materially  variant 
from  the  truth,  it  would  be  a  strange  position 
to  maintain  that  its  resemblance  should  be  pre- 
ferred to  the  truth  itself.  If  the  insurers  and 
insured  had  been  at  the  port  to  which  the  cap- 
tors carried  the  brig,  an  abandonment,  under 
all  the  circumstances  of  this  case,  could  not 
have  been  permitted  ;  for  at  the  time  it  was 
made  the  vessel  was  restored  and  prosecuting 
its  destined  voyage.  From  the  mere  act  or 
abandonment  no  positive  right  can  be  derived 
to  the  insured,  unless  it  be  combined  with  a 
total  loss :  for  if  the  loss  should,  in  the  final 
event,  prove  an  average,  instead  of  a  total  loss, 
the  act  of  abandonment  would  be  nugatory. 
In  these  cases,  the  loss  is  not  pretended  to  be 
deduced  from  the  deterioration  of  the  vessels  ; 
the  first  policy  was  underwritten  for  $5,000, 
the  repairs  of  the  vessel  amounted  to  about 
$800,  and  the  full  freight  from  New  York  to 
•Cadiz  was  paid  by  the  captors  ;  the  amount  of 
this  loss;  calculated  from  the  comparative 
value  of  the  subject  insured,  with  the  amount 
of  the  repairs,  clearly,  on  that  ground  only, 
would  constitute  an  average  loss.  That  this  is 
the  doctrine  adopted  in  Great  Britain,  and  which 
still  obtains  there,  appears  from  some  of  the 
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cases  cited.  In  the  case  of  Ooss  v.  Withers 
(2  Burr. ,  683),  it  was  made  a  point,  whether 
the  assured  had  or  had  not  a  right  to  abandon 
after  the  ship  had  been  recaptured  and  carried 
into  Milf  ord  harbor.  The  capture  was  assumed 
as  prima  fade  constituting  a  total  loss.  The 
salvage  amounted  to  half  her  value  ;  the  loss 
of  freight,  the  captivity  of  the  master  and 
mariners,  the  dissolution  of  the  charter-party, 
and  the  disability  of  the  vessel  to  pursue  her 
voyage,  are  reasons  given  by  the  court,  from 
which  the  continuance  of  the  total  loss  was  to 
be  inferred,  and  on  that  ground  only,  and  not 
because  the  capture  constituted  a  total  loss,  was 
the  judgment  of  the  court  given. 

In  the  case  of  Hamilton  v.  Mendes  (2  Burr., 
1198),  which  arose  on  a  policy  on  the  ship 
Selby  and  her  cargo,  from  Virginia  or  Mary- 
land to  London  ;  the  ship  had  been  captured, 
recaptured,  and  carried  into  Plymouth,  where 
*she  arrived  on  the  6th  day  of  June,  [*41 
1760,  and  was  offered  to  be  abandoned,  at  Lon- 
don, on  the  23d  of  the  same  month.  The  ship 
had  sustained  no  damage  from  the  capture, 
and  the  whole  cargo  was  delivered  to  the 
freighters,  at  the  port  of  London,  who  paid 
the  freight.  Lord  Mansfield,  in  delivering  the 
opinion  of,  the  court,  observed,  that  the  ship 
and  cargo,  in  the  case  of  Goss  v.  Withers,  were 
literally  lost.  He  explains  the  words  quoted 
from  his  opinion  in  the  latter  case:  "that 
there  is  no  book,  ancient  or  modern,  which 
does  not  say,  that  in  case  of  the  ship  being 
taken,  the  insured  may  demand  for  a  total  loss, 
and  abandon,"  and  adds,  "  but  the  proposition 
was  applied  to  the  subject  matter,  and  is  cer- 
tainly true,  provided  the  capture,  or  the  total 
loss  occasioned  thereby,  continue  to  the  time 
of  abandoning  and  bringing  the  action."  He 
afterwards  lays  it  down  as  the  point  intended 
to  be  determined,  that  the  plaintiff  upon  a 
policy  can  only  recover  an  indemnity,  accord- 
ing to  the  nature  of  his  case,  at  the  time  of  the 
action  brought,  or  at  most,  at  the  time  of  the 
offer  to  abandon,  and  observes,  that  the  plaint- 
iff's demand  is  for  an  indemnity.  His  action, 
then,  must  be  founded  on  the  nature  of  his 
damnification,  as  it  really  was,  at  the  time  of 
the  action  brought.  It  is  repugnant,  upon  a 
contract  of  indemnity,  to  recover  as  fora  total 
loss,  when  the  final  event  has  determined  that 
the  damnification  is,  in  truth,  an  average  loss 
only.  This  reasoning  is  adopted,  after  an 
elaborate  research,  after  solemn  argument  and 
deliberate  examination  of  the  theories  of  for- 
eign jurists,  and  after  a  critical  review  of  the 
opinion  given  in  the  case  of  OOM  v.  Withers. 
From  these  circumstances,  as  well  as  from  the 
great  talents  and  ability  that  so  eminently  dis- 
tinguished the  tribunal  which  decided  those 
cases,  they  merit  particular  attention,  and  are 
well  entitled  to  be  considered  as  very  weighty 
authority.  They  would  have  been  respected 
as  such  anterior  "to  the  Revolution,  and,  in  the 
estimation  of  our  courts,  that  authority  has 
not  been  weakened  by  the  change  of  govern- 
ment. The  doctrines  deducible  from  these 
cases  go  the  length  of  determining  these  ;  for 
they  fully  establish  the  position  that  a  capture 
mav,  according  to  circumstances,  either  pro- 
duce a  total  or  partial  loss  ;  as,  therefore,  the 
actual  loss  in  the  first  instance  is  less  than  one 
sixth  of  the  valuation  of  the  brig  in  the  policy, 
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the  abandonment  could  be  founded  only  on  a 
42*]  partial  loss,  *which  of  consequence,  was 
incapable  of  constituting  a  case  to  warrant  it. 
The  case  of  Mills  v.  Fletclier  was  decided 
since  the  Revolution,  on  the  point,  that  if  the 
owner  suffers  so  much  from  a  capture  that  it 
is  not  worth  his  while  to  pursue  the  voyage, 
he  may  abandon ;  and  the  reasoning  in  the 
case  of  Ooss  v.  Withers,  and  Hamilton  v.  Men- 
des,  is  again  recognized  and  enforced.  (Doug., 
219;  1  D.  &  E.,  187,  Cazalet  v.  Barbe.)  I 
have,  therefore,  no  doubt  but  that  these  cases 
ought  to  be  governed  by  those  of  Ooss  v.  With- 
ers, and  Hamilton  v.  Mendes,  as  well  on  the 
ground  of  authority  as  the  cogency  of  the 
reasons  given  for  those  decisions.  As  before 
the  abandonments,  the  event  of  discharge  of 
the  vessels  had  constituted  an  average  loss 
only,  the  defendants  are  not  entitled  to  recover 
as  for  a  total  loss.  In  forming  this  opinion,  I 
have  not  brought  into  view  those  of  the  foreign 
jurists,  cited  in  argument.  In  many  instances, 
it  is  useful  to  resort  to  them,  to  elucidate 
general  principles  •  but  the  occasional  infusion 
of  the  spirit  of  local  codes  into  their  general 
system,  renders  it  sometimes  difficult  to  dis- 
criminate accurately  the  degree  of  weight 
which  ought  to  be  attached  to  thesg  opinions, 
on  the  principles  they  treat  of.  In  these  cases, 
I  do  not  think  it  necessary  to  enter  into  an  ex- 
amination of  their  doctrines,  as  the  court  can 
repose  themselves  on  judicial  opinions,  derived 
to  us  as  authority.  But  if  it  were  necessary, 
from  the  slight  glance  which  has  been  offered, 
I  am  persuaded  they  are  capable  of  being  re- 
conciled, and  that  they  would  tend  to  cor- 
roborate the  general  result  drawn  from  the 
cases  adjudged  in  the  English  courts.  As  to 
the  second  point  in  the  case  first  argued, 
thinking  as  I  do,  that  the  first  concludes  against 
the  defendant  in  error,  if  my  opinion  would 
prevail,  it  would  not  be  necessary  to  decide  on 
this  ;  I  shall,  however,  very  briefly  state  my 
opinion  on  the  second  point  also.  If  this  was 
the  case  of  a  total  loss,  the  defendants  in  error, 
by  abandoning,  completely  devested  them- 
selves of  their  interest,  and  as  they  afterwards 
sold  the  vessel,  if  the  abandonment  was  valid, 
they  of  course  disposed  of  property  which  the 
act  of  abandonment  unequivocally  determined 
was  that  of  the  plaintiff.  This  is  not  the  case 
of  mutual  dealing,  but  the  sum  received  is  the 
price  of  the  subject,  for  the  damnification  of 
which  a  compensation  is  demanded.  It  is  a 
charge  inseparably  connected  with  that  subject, 
calculated  to  diminish  the  amount  of  the  com- 
pensation, and  the  forms  of  law  must  be  ex- 
43*]  ceedingly  rigid  and  *unbending,  to  pre- 
clude the  plaintiff  (the  defendant  in  the  court 
below)  from  entitling  himself  to  a  deduction 
of  the  amount  of  the  sale.  I,  therefore,  think 
this,  without  notice  of  a  set-off,  a  proper 
ground  for  deducing  the  amount  of  the  sale, 
after  adjusting  all  reasonable  allowances  from 
the  sum  demanded  by  the  defendants  in  error, 
and  that  the  evidence  to  that  point  ought  to 
have  been  admitted.  I  am  therefore,  of  opin- 
ion, on  both  points,  that  the  judgments  in  these 
causes  should  be  reversed. 

The  whole  court  being  unanimous  in  this  opin- 
ion, the  judgments  in  both  causes  were  reversed, 
on  the  point  of  abandonment. 
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RICHARD  8.  HALLET  AND  WALTER 
BOWNE 

v. 
EBENEZER  JENKS  ET  AL. 

Vessel  driven  1/y  Distress  into  Belligerent  Port — 
Cargo  taken — Purchase  of  Another — Acts  For- 
bidding Intercourse.  2.  Passport  to  Protect 
against  Cruisers — Protection  of  Flag — Nation- 
al Character. 

A  vessel  driven  by  distress  Into  a  French  port, 
where  a  part  of  her  cargo  is  taken  by  the  officers  of 
the  government,  and  she  prevented  from  taking 
away  her  original  lading,  may  without  incurring 
the  penalties  of  the  acts  forbidding  all  intercourse 
with  the  dependencies  of  France,  purchase  and  load 
with  the  produce  of  the  country. 

A  passport  granted  by  any  particular  government 
to  protect  against  its  own  cruisers,  is  not  a  sailing 
under  the  protection  of  the  flag  of  that  government^ 
so  as  to  stamp  a  national  character  on  the  vessel. 

Citations— 4  Laws  U.  S.,  139,  sec.  1 ;  4  Laws  U.  S.r 
248,  sec.  6. 

IN  ERROR,  on  the  judgment  of  the  Supreme 
Court  in  Ebenezer  Jenks  et  al.  v.  Richard  8. 
Hattett  &  Walter  Bowne,  reported  in  1  Caines' 
N.  Y.  Rep.,  60.  The  case  was  exactly  as  it  is 
stated  there,  and  the  arguments  of  counsel 
only  a  repetition  of  the  points  before  insisted 
on  in  the  court  below. 

LANSING,  Ch.  J.  On  this  case  three  questions 
have  arisen  :  1.  Whether  the  sloop  Nancy 
violated  her  neutrality  by  receiving  the  paper- 
described  in  the  case  as  a  passport,  found  on 
board  at  the  time  of  her  capture.  2.  Wheth- 
er the  voyage  was  illegal,  and  in  contravention 
of  the  laws  of  the  United  States.  3.  Whether 
the  concealment  of  material  circumstances 
would  avoid  the  policy. 

As  to  the  first  point,  the  reasons  given  for 
the  judgment  of  the  Supreme  Court  appear  to 
me  satisfactory.  There  is  nothing  beyond  the 
mere  import  of  the  paper  which  can  aid  in 
giving  a  construction  to  it.  In  its  form  it 
professes  to  contain  simply  a  request  to  the 
officers  of  the  French  Navy  and  privateers,  to- 
let  the  vessel  pass  free  ;  and  whether  it  is  in 
the  ordinary,  or  an  uncommon  form,  does  not 
appear.  If  it  was  the  ordinary  clearance  used 
in  the  island  of  Hispaniola,  it  could  not  be 
considered  as  a  violation  of  neutrality  to  carry 
it  in  the  vessel  ;  and  as  it  is  expressly  found  by 
the  verdict,  that  the  passport  was  received  on 
board  at  the  Cape,  no  inference  to  the  preju- 
dice of  the  insured  can  be  drawn  from  its  being 
antedated,  which  *might  be  the  effect  of  [*44 
of  positive  regulation  ;  and,  as  it  has  not  been 
found  by  the  verdict,  that  it  was  intended  to 
confer  some  uncommon  privilege  on  the  vessel, 
I  think,  under  all  circumstances,  it  must  be 
considered  as  a  mere  clearance. 

As  to  the  second  question,  the  vovage,  in  its 
commencement,  was  a  lawful  one.  ft  was  from 
one  of  the  ports  of  the  United  States  to  the 
Havana,  a  Spanish  port  ;  and  the  verdict  finds 
that  the  vessel  was  compelled  by  distress  to 
put  into  Cape  Francois,  in  the  island  of  His- 
paniola. To  the  time  of  her  arrival  at  the 
latter  port,  nothing  had  been  done  to  forfeit  her 
neutrality  ;  the  touching  at  it  was  the  effect  of 
inevitable  necessity  ;  the  unlading  the  cargo 
was  in  compliance  with  a  similar  necessity,  for 
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the  vessel  required  to  be  repaired.  The  dispo- 
sition of  the  cargo  was  not  a  voluntary  act ; 
and  its  conversion  into  the  productions  of  that 
island,  was  so  far  an  act  of  necessity  as  to  leave 
only  the  alternative  of  abandoning  the  interest, 
or  giving  in  the  modification  dictated  by  the 
government.  The  policy  was  made  to  insure 
the  cargo,  thus  acquired  at  Hispaniola,  against, 
all  risks.  The  intent  of  the  law  of  the  United 
States  seems  to  have  been  to  restrain  their 
citizens  from  aiding  in  the  French  carrying 
trade,  and  by  that  means  to  impress  the  neces- 
sity of  respecting  our  neutral  rights.  All 
the  restraints  imposed  by  the  statute  are  upon 
the  vessel.  The  vessel  is  inhibited  from  being 
employed  in  the  traffic  or  commerce  described 
in  it.  The  finding  of  the  jury  has  completely 
severed  the  vessel  and  its  cargo  ;  for  it  is  found 
by  the  verdict,  that,  upon  the  arrival  of  the 
vessel  at  the  Cape  the  cargo  was  landed,  and 
was  not  permitted  to  be  reladen.  The  unlading 
was  the  effect  of  necessity,  and  though  the 
captain  disposed  of  the  cargo,  neither  its  dis- 
position nor  the  new  investment  could  be  con- 
sidered as  the  employment  of  the  vessel ;  and 
yet  the  employment  of  the  vessel  was  the  only 
point  to  which  the  forfeiture  could  attach. 
The  landing  was  involuntary,  the  relading 
impracticable ;  and  though  the  vessel  was 
afterwards  resorted  to  as  the  vehicle  of  con- 
veyance, it  was  to  carry  the  property  of  citi- 
zens of  the  United  States,  acquired  under  cir- 
cumstances of  coercion,  and  it  may  literally 
and  truly  be  said,  in  the  language  of  the  statute, 
not  to  have  been  employed  in  any  traffic  or 
commerce  with  or  for  any  person  resident 
within  the  French  territory. 

The  statute  was  limited  in  its  operation  to 
vessels  departing  from  the  United  States  after 
45*]  *the  1st  day  of  July,  1798.  After  direct- 
ing that  such  vessels  should  not  be  permitted 
to  proceed  to  any  port  or  place  of  the  French 
Republic,  and  should  not  be  employed  in  any 
traffic  or  commerce  with  or  for  any  person  resi- 
dent within  or  under  the  jurisdiction  of  the 
French  Republic,  it  .adds  :  "  And  if  any  ship 
or  vessel,  in  any  voyage  thereafter  commenc- 
ing, and  before  her  return  within  the  United 
States,  shall  be  voluntarily  carried,  or  suffered 
to  proceed  to  any  French  port  or  place  afore- 
said, or  shall  be  employed  as  aforesaid,  con- 
trary to  the  intent  of  the  said  act,  that  then 
the  vessel  and  cargo  shall  be  forfeited."  The 
law  was  not  intended  to  embarrass  the  citi- 
zens of  the  United  States  fairly  pursuing  the 
active  speculations  of  trade.  It  never  could 
have  been  the  intent  to  devote  to  indiscrim- 
inate destruction,  as  well  the  property  of 
those  whose  misfortunes  subjected  them  to  an 
irresistible  necessity  of  force,  as  those  who  had 
voluntarily  evaded  its  provisions  ;  and  though 
a  variety  of  cases  may  occur  in  which  private 
rights  must  unresistingly  bend  to  the  safety  and 
preservation  of  the  Commonwealth,  they  are 
to  be  found  only  in  the  extent,  as  applied  to 
great  and  imminent  emergencies  (Bac.,  57); 
and  even  in  the  case  of  treason,  the  authorities 
cited  to  establish  the  doctrine,  show  that  there 
may  be  exceptions  to  the  universality  of  the 
rule.  Here  every  fact,  calculated  to  show 
that  the  conduct  of  the  master  was  the  effect  of 
an  influence  he  could  not  resist,  is  established 
by  the  verdict.  This  brings  it  within  the  pur- 
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view  of  the  first  section  of  the  statute  (4  Laws 
U.  S.,  139,  sec.  1),  and  appears  to  be  contra- 
distinguished from  voluntary  acts ;  for  the 
word  "voluntary"  may  well  be  considered  as 
the  adjunct  to  the  whole  sentence,  and  not  ne- 
cessarily, in  sound  construction,  to  be  exclu- 
sively limited  to  the  words  carried  or  suffered 
to  proceed  to  any  French  port  or  place  as  afore- 
said ;  and  I  think  numerous  cases  must  occur, 
in  which  a  vessel  may,  with  as  much  propriety, 
be  said  to  have  been  involuntarily  employed  in 
trade,  as  to  have  been  involuntarily  carried 
into  port. 

The  law  of  Congress,  of  9th  February,  ]  799 
(4  Laws  U.  S.,  248,  sec.  6),  is  sufficiently  broad 
to  embrace  this  case :  it  provides  that  if  it 
shall  appear,  that  any  ship  or  vessel,  seized  for 
the  contravention  of  that  or  the  former  statute, 
was  captured  or  driven  by  stress  of  weather, 
or  was  unavoidably  detained  or  delayed  by 
some  embargo,  &<•.,  or  other  unavoidable  cas- 
ualty, without  any  fault,  willful  negligence, 
or  intention  to  evade  the  provisions  of  the  said 
statutes,  the  Secretary  of  the  Treasury  may  di- 
rect a  restoration  of  *the  vessel  and  [*4O 
cargo.  If  it  could  be  brought  within  the  pro- 
vision of  the  last  statute,  the  decision  of  the 
secretary  might,  even  after  a  seizure,  have 
constitutes  this  a  legal  voyage.  The  case  of 
Richardson  seems  to  have  some  analogy  to 
this  ;  but  we  are  totally  unacquainted  with  the 
reasons  which  influenced  the  court  in  that 
case,  and,  I  think,  too  imperfectly  acquainted 
with  its  merits,  to  consider  it  as  having  any 
weight  here.  The  concealment  of  material 
circumstances  is  the  last  point.  The  cargo  of 
the  vessel  was  insured  on  a  voyage  from 
Hispaniola  to  St.  Thomas.  As  the  insurance 
was  made  after  the  passing  of  the  second  act, 
and  from  it,  circumstances  might  exist  to  con- 
stitute the  voyage  from  Hispaniola  a  legal  one ; 
with  a  full  knowledge  of  this  circumstance, 
the  insurers  underwrite  against  all  risks.  But 
it  has  been  said  that  the  time  of  the  departure 
of  the  Nancy  from  the  United  States  does  not 
appear  to  have  been  disclosed  to  the  insurers ; 
and  hence  it  is  inferred  that  there  was  a  con- 
cealment of  a  material  circumstance.  The  al- 
legation of  concealment  is  in  the  nature  of  an 
avoidance,  and  must  either  be  pleaded  or 
averred,  and  in  all  events  must  be  proved,  or 
it  cannot,  in  legal  operation,  avoid  a  contract, 
in  other  respects  valid.  It  is  alleging  the  exis- 
tence of  a  fraud,  and  is  of  itself  a  substantive 
and  effective  defense,  capable  of  destroying 
the  contract.  Nothing  of  this  kind  appears  in 
the  record  ;  and  in  pronouncing  an  opinion  in 
this  case,  the  court  are  necessarily  confined  to 
the  record. 

For  these  reasons,  I  am  of  opinion  the  judg- 
ment in  this  case  ought  to  be  affirmed. 

L'HoMMEDiEU,  Senator.  Two  months  had 
elapsed  after  the  vessel's  sailing  before  the 
insurance  was  made.  It  was  then  effected 
at  a  premium  of  twenty-five  percent.  This  is 
evidence  of  extraordinary  risk  ;  and  it  is  more 
probable  that  the  insurers  knew  of  her  situa- 
tion, than  that  the  insured  made  any  conceal- 
ment. We  cannot  suppose  the  insurers  would 
have  asked  so  high  a  premium  if  they  had  not 
known  her  situation,  in  what  port  she  lay,  and 
the  possibility  of  her  sailing  with  such  papers. 
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But  these  cannot  be  said  to  enhance  the  price 
of  insurance,  as  they  would  be  rather  in  favor 
of  her  safety  than  against  it.  The  captain  did 
not  go  to  a  French  port  voluntarily.  After 
he  was  there,  and  could  not  bring  away  his 
property,  it  was  more  to  the  interest  of  the 
United  States  that  he  should  bring  some  equiv- 
47*]  alent  than  to  leave  *the  whole,  never  to 
be  recovered.  On  this  ground,  among  the 
others  already  stated  by  the  court,  the  conduct 
of  the  assured  ought  not  to  be  considered 
against  the  intent  and  meaning  of  the  laws  of 
the  United  States.  I  shall  only  observe,  that 
it  is  probable  that  the  vessel  could  not  have 
escaped,  or  come  from  a  French  port,  without 
the  clearance  or  certificate  found  in  her,  but 
at  the  risk,  perhaps  certainty,  of  being  taken 
by  the  French  cruisers,  who  knew  her  situa- 
tion. On  the  whole,  I  am  of  opinion  that  the 
judgment  of  the  Supreme  Court  ought  to  be 
affirmed. 

The  whole  court  concurring,  tlie  judgment  of 
the  Supreme  Court  was  unanimously  affirmed. 

Affirmed— 3  Cranch,  210. 


THOMAS  WATERS,  RICHARD  THORNE, 
AND  SARAH,  HIS  WIFE,  Appellant, 

v. 
JOHN  STEWART,  Respondent. 

Equity  of  Redemption — Sale  by  SJieriff. 

Under  our  act  concerning:  judgments  and  execu- 
tions, an  equity  of  redemption  may  be  sold  by  the 
sheriff,  under  an  execution  on  afl.  fa. 

Citations— 3  Co.,  11 ;  2Inst.,  394;  2  Bl.  Com.,  332; 
Use  of  the  Laws,  153 ;  Stat's,  4  Edw.  III.,  ch.  6 ;  2 
Rich.  II.,  ch.  23 :  19  Hen.  VII.,  ch.  15 ;  27  Hen.  VIII., 
ch.  10;  29  Car.  II..  ch.  3;  lAtk.,  603;  2  Vern.,  401; 
Id.,  549 ;  Doug.,  610 ;  Doug.,  455 ;  2  Laws  of  N.  Y.,  39 ; 
2  Bro.  Ch.,  478 ;  1  Ves.,  Jun.,  431 ;  Bunb.,  346 ;  Stat.,  5 
Geo.  II.,  ch.  7 ;  Laws  N.  Y.,  Greenleaf 's  ed.,  407 ; 
Act  March  19, 1787 ;  1  Rev.  Laws,  388,  sec.  1 ;  1  D.  & 
E.,  758;  2  Burr.,  978,  979 ;  1  Atk.,  605,  606 ;  Cro.  Jac., 
659;  Doug.,  21,  279;  1  Vent.,  82;  Pow.  on  Mort.,  75, 
76, 113, 126, 170;  3  D.  &  E.,  88,  98 ;  Doug.,  632;  1  East, 
293;  1H.  Bl.,  117;  3  Atk.,  200;  1  Rev.  Laws,  68;  3 
Atk.,  739 ;  Cro.  Eliz.,  742,  658 ;  5  Geo.  II.,  ch.  7 :  Vol. 
I.,  Laws  N.  Y.,  p.  287  (ed.,  1789) ;  2  Bro.  Ch.  Cas.,  268- 
272. 

THIS  was  an  appeal  from  His  Honor,  the 
Chancellor.  The  complainants  filed  their 
bill,  as  well  in  behalf  of  themselves  as  others, 
the  heirs  and  devisees  of  Sarah  Wisner,  de- 
ceased, who  might  come  in  and  contribute,  &c., 
&c.  The  bill  set  forth  an  indenture  of  three 
parts,  dated  the  8th  April,  1769,  between 
Henry  Wisner,  since  deceased,  of  the  one  part, 
Sarah  Waters,  since  deceased,  of  the  second 
part,  and  the  complainant,  Richard  Thome,  of 
the  third  part ;  which  indenture  was  admitted 
by  the  defendant ;  and  among  other  things, 
as  far  as  it  is  material,  substantially  contained 
as  follows :  That  in  consideration  of  a  mar- 
riage about  to  take  place  between  the  said 
Henry  Wisner  and  Sarah  Waters,  she  had  con- 
veyed, to  him  all  her  estate,  real  and  personal, 
authorizing  him  to  sell  and  dispose  of  the 
same ;  the  moneys  thence  arising  to  be  en- 
joyed by  the  saia  Henry  Wisner,  during  the 
joint  lives  of  him  and  the  said  Sarah,  he  main- 
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taining  and  educating  three  children  of  hers 
by  a  former  husband,  namely,  Elizabeth, 
Hannah,  and  Thomas  Waters,  till  they  should 
become  of  age,  or  marry,  if  the  said  Henry 
should  so  long  live.  But  in  case  the  said  Sarah 
should  survive  the  said  Henry,  the  money 
arising  from  her  estate,  as  aforesaid,  should  be 
paid  to  her ;  and  in  case  he  survived  her,  it 
was  to  be  paid  to  her  children  before  named  ; 
and  that  in  such  case  she  should  have  and  en- 
joy during  her  widowhood,  a  dwelling-house 
and  *f  arm  of  his,  situate  in  Goshen,  con-  [*48 
taining  about  seventy  acres,  which  were  the 
premises  in  question. 

It  was  admitted  that  the  marriage  between 
Henry  Wisner  and  Sarah  Waters  took  place ; 
that  he  took  and  disposed  of  the  property  she 
conveyed  to  him,  to  the  amount  of  £425.  That 
Henry  Wisner  died  in  the  lifetime  of  Sarah, 
insolvent,  but  did  not  secure  to  her  the  money 
arising  from  her  estate  as  he  covenanted  to  do ; 
consequently,  that  a  considerable  sum  was  due 
to  her  after  his  death,  and  to  her  representa- 
tives after  her  death,  from  Wisner's  estate, 
which  can  never  be  obtained,  unless  the  prem- 
ises in  question  are  made  liable.  That  Sarah, 
the  widow  of  the  said  Henry  Wisner,  enjoyed 
the  said  house  and  farm  in  Goshen,  during  her 
widowhood,  under  and  by  virtue  of  the  said 
marriage  contract,  and  until  her  death,  which 
happened  in  or  about  the  month  of  July,  1801. 
It  was  also  admitted  that  Henry  Wisner,  de- 
ceased, in  his  lifetime,  to  wit,  on  the  14th  day 
of  February,  1787,  mortgaged  the  said  house 
and  farm  to  William  Beekman,  to  secure  pay- 
ment, on  or  before  the  14th  day  of  February, 
1786,  of  £377  13s.  with  interest,  bonafide  due. 
That  William  Beekman  on  the  13th  of  Octo- 
ber, 1782,  for  the  consideration  of  £300  (£200 
whereof  was  then  paid,  and  a  bond  given  for 
the  remaining  £100  payable  on  the  death  of 
the  said  Sarah  Wisner),  sold  and  assigned  the 
said  mortgage  and  a  bond  which  accompanied 
the  same,  to  the  respondent,  John  Stewart, 
with  all  the  money  due  and  to  grow  due  there- 
on. That  a  judgment  of  law  was  obtained 
against  the  said  Henry  Wisner,  deceased,  and 
thereupon  a  fieri  facias  and  venditioni  exponas 
were  issued  to  the  sheriff  of  the  County  of 
Orange,  who,  by  virtue  thereof,  in  the  lifetime 
of  the  said  Sarah,  the  widow  of  the  said  Henry 
Wisner,  among  other  things,  sold  the  equity 
of  redemption  of  the  said  mortgaged  premises, 
subject  to  the  said  widow's  estate  therein,  to 
Henry  Wisner,  Junior.  That  Henry  Wisner, 
Junior,  on  the  19th  day  of  April,  1791,  con- 
veyed, among  other  things,  the  right  and  in- 
terest he  had  purchased  in  the  said  premises, 
to  Polydore  B.  Wisner,  as  a  trustee,  to  enable 
him  to  sell  and  convey  the  same  ;  and  Poly- 
dore B.  Wisner  on  the  llth  of  January,  1793, 
conveyed  the  said  equity  of  redemption  in  the 
said  mortgaged  premises  to  the  defendant, 
John  Stewart,  in  satisfaction  of  a  book  debt 
he  had  against  Henry  Wisner  the  elder,  then 
deceased. 

*Thus  the  defendant,  as  assignee  of  [*4O 
the  mortgage  and  the  purchaser  of  the  equity 
of  redemption,  under  a  sale  on  an  execution 
at  law,  claimed  to  be  the  legal  and  absolute 
owner  of  the  house  and  farm  in  question.  It 
was  admitted  that  Henry  Wisner,  deceased, 
by  will  duly  executed,  devised  the  said  house 
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and  farm  to  his  two  daughters,  Elizabeth  and 
Sarah,  in  fee.  That  since  the  death  of  the 
said  Henry  Wisner,  and  before  the  bill  was 
filed,  the  said  Elizabeth  and  Sarah,  in  due 
form  of  law,  conveyed  all  their  right  and  in- 
terest as  such  devises  in  the  said  house  and 
farm,  to  the  complainant,  Thomas  Waters,  in 
fee.  The  bill  was  to  redeem  the  house  and 
farm,  by  paying  to  the  respondent,  Stewart, 
what  he  was  entitled  to  receive  as  the  assignee 
of  the  mortgage,  that  is  to  say,  the  sum  he 
paid  with  interest ;  or,  if  he  should  be  entitled 
to  it,  the  whole  amount  of  the  mortgage 
money  and  interest.  This  right  of  redemp- 
tion was  contended  for  before  the  Chancellor 
on  two  grounds :  1st.  That  the  complainant, 
Waters,  and  the  other  children  and  heirs  of 
Sarah,  the  wife  of  Henry  Wisner,  were  credit- 
ors under  the  marriage  contract ;  and  that,  in 
equity,  that  contract  bound  the  premises  in 
question  to  pav  those  demands,  after  paying 
the  mortgage  given  to  Beekman.  2d.  That  an 
equity  of  redemption  could  not  be  seized  and 
sold  by  virtue  of  an  execution  at  law,  and  that 
consequently,  Thomas  Waters,  having  pur- 
chased and  taken  a  conveyance  from  the  de- 
visees of  the  estate,  had  a  right  to  redeem  the 
mortgaged  premises  upon  equitable  principles, 
by  paying  the  assignee  of  the  mortgage  what 
he  was  entitled  to. 

The  Chancellor,  being  of  opinion  against 
the  complainants  on  both  grounds,  decreed 
that  the  bill  should  be  dismissed  with  costs ; 
and  thus  assigned  the  reasons  on  which  he 
had  pronounced : 

Mr.  President :  This  cause  came  before  the 
court  on  a  motion  for  the  dissolution  of  an 
injunction,  issued  to  restrain  the  defendant 
from  obtaining  possession  at  law  of  the  prem- 
ises in  question.  On  that  motion  the  whole 
ground  of  controversy  was  explored,  and  the 
counsel  for  the  parties,  discovering  that  a  de- 
termination on  it  would  involve  a  decision  on 
the  merits  generally,  argued  it  a  second  time, 
as  on  a  final  hearing.  In  doing  this,  they 
united  in  presenting,  as  a  determining  point 
between  the  parties,  simply,  whether  an  equity 
of  redemption  in  lands  mortgaged  in  fee,  is 
5O*]  subject  to  a  sale  *as  &  fieri  facia*?  To 
determine  this  question,  the  nature  of  the  sub- 
ject, and  the  course  of  the  arguments  of  the 
counsel,  lead  me  cursorily  to  trace  the  prog- 
ress of  the  English  jurisprudence  (as  far  as  it 
has  any  bearing  on  this  point),  from  its  de- 
parture from  the  common  law  until  the  Act 
of  the  5th  Geo.  II.,  and  the  subsequent  modi- 
fictions  it  has  received  here. 

It  is  certainly  a  sound  moral  principle  that 
every  description  of  property  held  by  a  debtor 
should  be  subject  to  the  payment  of  his  debts. 
The  policy  deduced  from  the  feudal  system, 
was,  however,  far  from  being  in  strict  unison 
with  this  principle  ;  and  had  so  far  blended 
itself  with  the  English  institutions,  as  gener- 
ally to  resist  the  infusion  of  those  dictated  by 
more  just  and  liberal  views.  This  detracted 
from  the  security  and  preservation  of  lands  in 
the  hands  of  those  who  held  them,  and  their 
heirs  ;  for,  at  common  law,  only  goods  and  chat- 
tels, and  the  growing  profits  of  land  were,  on 
a  lecari  facias  or  a  fieri  facias,  liable  for  the 
satisfaction  of  debts.  (3  Co.,  11  Uarberfs 
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case  ;  2  Inst.,  394.)  This  strictness  was  some- 
what retained  by  the  statutes  of  degit ;  for  it 
appears  to  have  been  a  reluctant  departure 
from  the  more  ancient  doctrine,  certainly  not 
reconcilable  to  its  general  scope  and  object, 
and  equally  remote  from  the  principle  the 
framers  of  the  statute  appear  to  have  been 
disposed  to  approach  ;  for,  instead  of  carry- 
ing the  remedy  the  length  which  complete 
and  effectual  justice  required,  it  subjected 
only  half  of  the  debtor's  real  estate  to  an  ex- 
tent, with  a  reversionary  interest  to  him  or  his 
heirs,  after  the  debt  was  satisfied  from  the 
profits  of  the  lands.  The  inroad  made  on  the 
common  law  principles,  by  giving  the  degit, 
has,  however,  been  protected  by  several  suc- 
cessive statutes  ;  thus  Blackstone,  in  his  Com- 
mentaries, enumerates  among  the  evils  arising 
from  the  doctrines  of  uses,  the  defending  the 
creditor  of  his  extent  for  debts.  (2  Bl.,  332, 
cites  Use  of  the  Laws,  153.)  He  adds,  to 
remedy  these  inconveniencies  abundance  of 
statutes  were  provided,  which,  among  other 
things,  made  the  land  liable  to  be  extended  by 
the  creditors  of  cestuique  use.  (4  Ed.  III.,  ch. 
6  ;  2  Rich.  II.,  ch.  23 ;  18  Hen.  VII.,  ch.  15  ; 
27  Hen.  VIII.,  ch.  10;  29  Car.  II.,  ch.  3.) 
Among  these,  the  statute  of  uses,  and  of 
frauds  and  perjuries,  were  most  effective  ; 
and,  after  the  passing  of  the  latter  statute,  a 
trust  estate,  whether  declared  or  resulting, 
was  considered,  in  the  language  of  BlacK- 
stone  (2  Bl.  337),  "as  equivalent  to  the  legal 
ownership,  governed  by  the  same  rules  of 
property,  and  liable  to  every  charge  in  equity 
which  the  other  is  subject  to  in  law."  "  The 
trust  may  descend  ;  be  alienated  ;  is  liable  to 
debts;  *to  executions  on  judgments,  [*ol 
statutes,  and  recognizances  (by  the  express 
provision  of  the  statute  of  frauds),  to  forfeit- 
ures, to  leases,  and  other  incumbrances,  nay, 
even  to  the  courtesy  of  the  husband,  as  if  it 
was  an  estate  at  law."  Thus,  in  the  case  of 
Casborne  v.  Scarf e  &  Inglis  (1  Atk.,  603,  in 
1737),  Lord  Hardwick  lays  it  down  that  an 
equity  of  redemption  cannot  be  considered  as 
a  mere  right ;  but  such  an  estate  whereof 
there  may  be  a  seisin,  and  that  the  person  en- 
titled to  it  is  considered  as  the  owner  of  the 
land  ;  that  an  actual  possession  clothed  with 
the  receipt  of  rents  and  profits,  is  the  highest 
instance  of  an  equitable  seisin  ;  and  that  the 
mortgagee,  as  to  the  legal  estate  and  inherit- 
ance, is  merely  a  trustee  for  the  mortgageor, 
until  the  equity  of  redemption  is  released  or 
foreclosed,  fn  the  case  of  Amhurtt  v.  Date- 
ling  (2  Vern.,  401,  in  1700),  an  advowson,  ap- 
pendant  to  a  mortgaged  manor,  had,  before 
that,  been  held  in  the  nature  of  a  trust  for  the 
benefit  of  the  mortgageor  ;  so,  in  the  case  of 
Tlie  Attorney -General  v.  Haskctfi  ( 2  Vern.,  549, 
in  1706),  in  which  the  same  doctrine  had  be- 
fore been  laid  down  ;  and  it  is  in  that  case  ex- 
pressly declared  by  the  Lord  Keeper,  that  the 
court  which  supports  trusts  will  prevent  trusts 
from  doing  mischief.  The  spirit  of  these  cases 
lias  been  recognized  and  enforced  in  the  Brit- 
ish courts  of  common  law.  In  the  case  of 
The  h'fnfj  v.  The  Inhabitant*  of  St.  jficfiael* 
(Doug.,  610:  25  Geo.  III.),  decided  after  our 
Revolution,  Lord  Mansfield  emphatically  de- 
clares it  to  be  "an  affront  to  common  sense, 
to  say  that  the  mortgagor  is  not  the  real  own. 
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er."  And  whatever  might  have  been  the  con- 
struction at  an  earlier  day  in  those  courts  in 
equity,  the  intent  of  the  parties  has  been  per- 
mitted to  give  a  complexion  to  this  kind  of 
transaction,  and  to  constitute  it  a  naked  secur- 
ity for  the  payment  of  money  without  any  of 
the  substantial  rights  of  ownership.  It  is 
merely  a  lien  until  it  is  foreclosed,  or  the  pos- 
session acquired  by  the  mortgagee  ;  thus  the 
mortgageor,  until  either  of  these  events  oc- 
cur, is  the  beneficial  owner ;  he  takes  the  rents 
and  profits  without  any  account ;  he  is  a  free- 
holder, qualified  to  vote  as  such,  and  he  is 
deemed  the  owner  of  a  landed  estate  within 
the  English  settlement  laws.  (Eaton  v.  Jaques, 
Doug.,  455.')  The  provision  for  admitting 
him  to  vote,  is,  indeed,  by  statute  ( 2  Laws  N. 
52*]  Y.,  39) ;  *but  it  appears  to  me  merely  a 
declaration  of  the  law,  previous  to  the  passing 
of  the  act,  and  introduced  for  greater  caution. 
The  case  of  Lyster  v.  Dottand,  reported  in 
2  Brown  Ch.,  478,  and  1  Vesey,  Jun.,  481, 
does  not  impugn  the  general  doctrine  ;  for  in 
the  report  of  that  case  in  1  Vesey,  the  Lord 
Chancellor  admits,  "that  an  equity  is  extend- 
ible,  and  the  mortgageor  is  expressly  let  in  to 
redeem,  on  the  ground  that  the  mortgagee  had 
so  mixed  his  own  interest  with  that  of  the  mort- 
gageor that  they  could  not  be  distinguished." 
I  take  it,  then,  that  an  equity  of  redemp- 
tion in  England  is  an  extensible  interest,  and 
that  so  is  the  property  of  cestui  que  trust  in 
the  hands  of  trustees.  (Bunb.,  846.)  The 
solicitude  of  the  holders  of  landed  estates,  to 
perpetuate  them  within  families,  combined 
with  the  genius  of  the  English  government, 
contributed  to  maintain  the  distinction  be- 
tween real  and  personal  property,  which  ob- 
tained after  the  passing  of  the  statute  of 
elegit;  but  the  collision  between  the  landed 
and  commercial  interest  being  merely  local,  as 
confined  to  Great  Britain,  and  not  so  extend- 
ing to  its  colonies  as  to  rea'ct  by  influencing  its 
Parliament,  in  which  the  landed  interest  of 
those  colonies  had  neither  a  direct  nor  virtual 
representation,  the  same  impediments  did  not 
present  to  the  passing  of  the  statute  of  5  Geo. 
II. ,  ch.  7,  for  the  more  easy  recovery  of  debts 
in  the  colonies.  This  subjected  real  estate  to 
a  disposition,  in  like  manner  as  personal,  on 
execution,  and  a  remedy  was  thereby  given, 
co-extensive  with  the  property  of  the  debtor, 
regardless  of  the  distinction  which  had  been 
so  sedulously  preserved  in  Great  Britain.  This 
statute  so  far  extended  in  practice  in  this  State 
while  a  colony,  as  to  affect  lands  by  sales  on 
executions  issued  on  judgments  obtained 
against  the  executors  of  debtors,  on  the  prin- 
ciple that  the  statute  of  5  Geo.  II.  had,  in  its 
operation,  so  far  as  respected  the  interest  of 
creditors,  completely  converted  real  into  per- 
sonal estate.  It  is  certain  that  sales  of  equities 

1.— This  case  went  on  a  principle  of  their  remain- 
ing in  a  lessee,  after  an  assignment  by  way  of 
mortgage  of  all  his  right,  title,  &c.,  in  the  term,  and 
after  forfeiture,  such  a  degree  of  interest  as  to  pre- 
vent the  lessor  from  suing  the  mortgagee  as  assignee 
of  all  the  estate,  &c.,  of  the  mortgageor.  But  in 
Stone  v.  Ewer,  Sitt.  at  West,  before  Kenyon,  aft. 
M.  T.  39  Geo.  III.,  his  lordship  declared  he  could 
not  subscribe  to  the  doctrine  laid  down  in  Eaton  v. 
Jaques ;  and  in  Westerdale  v.  Dale  ( 7  D.  &  E.,  306 ), 
it  seems  evident  that  his  lordship  considers  the 
mortgagee  of  a  term  for  years  liable  to  the  rent  re- 
served. 
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of  redemption  have  been  uninterruptedly 
made,  from  the  time  of  passing  that  statute 
(L.  N.  Y.,  Greenleaf's  ed.,  407)  until  the 
Legislature  passed  the  statute  of  19th  March, 
1787 ;  and  the  same  practice  as  to  such  sales 
*has  countinued  to  prevail  under  the  [*53 
latter  statute.  (1  Rev.  Laws,  388,  sec.  1.) 
This  statute  subjected  every  species  of  estate, 
comprehended  in  the  very  extensive  descrip- 
tion of  "lands,  tenements,  and  real  estate." 
to  be  sold  on  execution,  and  is  strictly  com- 
patible, in  its  most  comprehensive  construc- 
tion, with  the  general  provision  that  both  real 
and  personal  estate,  in  the  hands  of  the  heir  or 
executor  (and  whether  the  debt  was  contracted 
by  specialty  in  which  the  heir  was  named, 
or  otherwise)  shall  be  applied  to  the  satisfac- 
tion of  the  debts  of  the  ancestor  "or  testator. 
There  is  one  objection  strongly  urged  against 
giving  effect  to  those  sales  here,  and  that  is 
that  the  purchaser  could  not  take  the  effect  of 
it  at  law.  If  this  position  was  correct,  I  do  not 
think  it  is  so  forcible  as  the  counsel  who 
urged  it.  A  sale  on  execution  is  not  enforced 
peculiarly  by  the  court  under  whose  process  it 
was  made  ;  the  evidence  of  the  sale  is  fur- 
nished by  the  sheriff,  and  the  purchaser  elects 
the  forum,  to  which  he  intends  to  resort,  to 
give  him  the  benefit  of  it.  If  any  of  the  fora, 
of  the  State  are  competent  to  give  him  the 
benefit  of  his  purchase,  every  intent  of  the  sale 
is  fully  accomplished  ;  and  I  know  no  legal 
or  equitable  principal  that  can  repel  this  result. 
But  if  the  mortgageor  was  possessed,  at  the 
time  of  the  sale,  the  controversy  must  strictly 
be  between  the  mortgageor  and  purchaser  :  no 
inconvenience  can  arise  from  compelling  the 
former  to  yield  his  possession  to  the  latter. 
Thus,  in  a  recent  case,  it  has  been  held  in  the 
King's  Bench  in  the  case  of  Bristow  v.  Pegg  (1 
D.  &  E.,  758,  25  Geo.  III.),*  if  there  is  an  ex- 
isting title  paramount  the  person  who  holds, 
he  may  avail  himself  of  it  by  showing  it,  and 
it  does  not  lie  in  the  mouth  of  the  mortgageor 
to  allege  its  existence  ;  for,  notwithstanding 
a  title  might  exist  by  virtue  of  which  the 
person  actually  seized  might  be  ousted,  it 
would  seem  strange  that  his  right  of  seisin 
should  pass  by  the  sale,  and  the  latent  equita- 
ble interest  which  he  had  in  the  lands,  should 
be  retained  by  him.  From  these  considera- 
tions ;  from  the  number  of  estates  which  de- 
pend on  supporting  sales  of  this  nature  ;  from 
the  long  practice  which  has  obtained  respect- 
ing them ;  and  from  the  great  inconvenience 
which  would  result  from  the  doctrine,  that 
however  great  the  disproportion  between  the 
sum  secured  and  the  value  of  the  estate 
charged  with  it,  the  latter  might  be  protected 
from  being  applied  to  the  satisfaction  of  judg- 
ment creditors  on  executions,  I  think  sales  of 
this  'kind  ought  to  be  sustained  ;  and  [*54 
that,  whether  the  mortgageor  is  considered  as 
the  real  owner,  or  the  mortgagee  is  considered 
as  his  trustee,  an  equity  of  redemption  is  with- 
in the  purview  of  our  statute,  and  subject  to 
sales  on  execution. 

The  complainants'  bill  must,  therefore,  be  dis- 
missed with  costs. 

2.— See  Hobson  v.  Staple  (2  E.,  684).  which  seems 
to  have  shaken  Bristow  v.  Pegg,  at  least  in  the  En- 
glish courts. 
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Mr.  Riggs,  for  the  appellant.  We  admit  the 
moral  justice  and  policy  of  making  every 
man's  property  liable  to  his  debts,  and  we  shall 
•even  concede  that  with  us  these  principles 
have  been  carried  further  than  in  England;  but 
notwithstanding  this,  the  distinctions  between 
legal  and  equitable  estates  have  in  each  been 
preserved,  their  boundaries  equally  marked 
-out,  and  the  fora  by  which  they  are  to  be  ap- 
proached kept  invariably  distinct.  In  equity 
the  mortgageor  is  considered  as  owner  of 
the  land  ;  at  law  the  estate,  on  executing  the 
mortgage,  is  in  the  mortgagee  and  he  may, 
unless  restrained  by  his  covenant,  enter  imine- 
-diately.  (1  Pow.  on  Mort.,  105,  226.)  And 
though  a  mortgageor,  left  in  possession,  pays 
no  rent  (1  Pow. on  Mort. ,  232),  that  arises  merely 
from  the  contract,  the  interest  of  the  money 
being  an  equivalent.  He  is  a  mere  tenant  at 
sufferance  to  the  mortgagee  ;  for  after  forfeit- 
ure, so  completely  is  the  legal  estate  vested  in 
the  mortgagee  that  the  mortgageor  is  not  enti- 
tled to  the  common  notice  to  quit,  which  must 
be  given  to  a  tenant  at  will.  The  idea  of  a 
•constant  practice  to  sell  under  a  fieri  facias, 
equities  of  redemption  is  a  mistake  ;  I  never 
heard  of  but  two  instances  ;  one  was  settled, 
the  other  is  now  in  dispute;  the  maxim,  there- 
fore, of  communis  error facit  jus,  cannot  apply. 
But  errors  merely  acquiesced  in,  and  never 
disputed,  do  not  constitute  the  law.1  Actions 
by  and  against  executors  and  administrators, 
had  been  from  the  date  of  our  Revolution  en- 
tertained in  justices'  courts  ;  yet  the  first  time 
the  point  was  brought  before  the  Supreme 
Court,  they  reversed  the  judgment  below. 
(Way  v.  Cory,  I  N.  Y.  T.  R.,  191.)  So  under 
the  act  giving  cognizance  of  plaints. 

Another  instance  is  afforded  by  the  corpora- 
tion of  New  York.  They  had  for  forty  years 
been  in  the  habit  of  creating  penalties  and  giv- 
ing half  to  the  informer.  Suit  upon  suit  had 
been  brought,  and  recoveries  had,  yet  their 
right  to  do  this  was  overruled  the  instant  it 
was  attacked  in  the  Supreme  Court.  All 
power  of  selling,  under  executions  at  law, 
landed  property,  or  anything  savoring  of  the 
realty,  is  by  statute  provision ;  and  what  the 
words  of  the  statute  do  not  cover,  cannot  be 
sold.  Therefore,  equities  of  redemption, 
55*]*even  of  chattel  interests  in  terms  of  years 
are  not  salable  under  a  levari  facias,  because 
the  act  has  not  the  words  "equitable  interests." 
Burden  v.  Kennedy  (3  Atk,  738);  Lysterv.  Dol- 
land  (3  Bro.  C.  Rep.,  478);  1  Ves.,  Jun.,  431,  S. 
C.,  will  be  found  to  this  point,  notwithstand- 
ing the  Chancellor's  apprehension  of  its  bear- 
ing the  contrary  way.  An  equity  of  redemp- 
tion is  not  known  at  law;  it  is  a  mere  creature 
of  chancery  and  cannot  be  contemplated, 
therefore,  as  an  object  of  sale  by  a  court  which 
does  not  acknowledge  its  existence.  What  is 
not,  according  to  legal  contemplation,  in  pos- 
session, but  rests  merely  in  right,  cannot  be 
taken  in  execution.  Choses  in  action,  there- 
fore, cannot  be  seized  on.  (Francis  v.  Nash, 
Cas.  temp.  Hardwick,  53 ;  Impey's  Sheriff, 
157.)  On  the  same  principle,  goods  pawned; 
•or  demised,  or  letten  for  years,  are  not  I 

1.— In  Lench  v.  Pargiter,  the  practice  under  the  ! 
Lords'  Act  had  been  one  way  for  thirty  years,  but 
was  altered  the  first  time  the  statute  came  under  \ 
-consideration  of  the-court.    Doug.,  68. 
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liable  to  a  fi.  fa.  (Tmpey's  Sheriff,  158. 
Audley  v.  Halsey*  Cro.  Car.,  148;  Kitchen, 
226.)  To  make  an  equity  of  redemption  sala- 
ble at  common  law,  will  defeat  the  ends  of 
distributive  justice.  A  debt  due  on  a  book 
account,  note,  or  on  a  bond,  is  as  much  a  debt 
in  conscience  as  one  on  a  judgment ;  but  if 
the  decision  appealed  from  be  confirmed,  one 
judgment  creditor  might  run  away  with  even 
the  equitable  estate  and  exclude  all  the  other 
bona  fide,  though  simple  contract  creditors, 
from  every  farthing.  It  has  been  the  policy 
of  our  courts  to  extend  equitable  assets  because 
they  are  appropriated  in  payment  in  debts  of 
paripassu.  For  this  purpose  an  equity  of 
redemption  is  considered  as  equitable  assets,  not 
for  the  purpose  of  rendering  it  inapplicable, 
but  that  it  may  be  equally  distributed.  (Plunk- 
etl  v.  Benson,  2  Atk.,  290  ;  Cole  v.  Warden,  1 
Vern. ,  410,  41 1 , 41 2  ;3  Stanley  v.  Gower,  Vern.  ,61 ; 
Sir  CJuirles  Cox's  case,  3  Kerb. ,  307  ;  HartweU 
v.  Chitters,  Amb.,  308  ;  2  Freeman,  115  ;  8 
Wopddeson,  487.)  It  is  so  perfectly  an  equita- 
ble interest,  than  in  an  action  against  the  heir 
of  a  mortgageor,  he  can  plead  rien  per  descent, 
though  entitled  to  an  equity  of  redemption. 
(1  Pow.  on  Mort.,  369.)  In  all  cases  where 
land  can  be  taken  for  debts,  the  debt  must  be 
a  lein  on  the  land,  and  in  case  of  the  death  of 
the  judgment  debtor,  after  an  intermediate 
alienation,  a  scire  facias  *goes  against  [*56 
the  terre-tenant. 

But  in  the  case  of  a  mortgage,  then  a  judg- 
ment, then  the  death  of  the  mortgageor,  to  a 
scire  facias  against  the  terre-tenant.he  may  show 
title  in  the  mortgagee ;  which  demonstrates 
the  legal  estate  to  be  out  of  the  heirs  of  the 
mortgageor.  The  salability  of  an  equity  of 
redemption  is  not  denied,  but  convenience  de- 
mands it  should  be  in  chancery.  A  mortgage 
may  have  been  for  $10,000  and  only  one  thou- 
sand due ;  the  registry  may  show  the  full 
amount  of  the  original  sum  lent  to  be  still 
owing,  and  the  equity  be  purchased  under  that 
presumption,  for  a  trifle.  The  reverse  may 
be  the  case  ;  double  the  sum  apparent  may, 
from  accruing  interest  be  due,  and  the  equity 
bought  for  a  large  sum  when  in  fact  not  worth 
a  cent.  Each  of  these  cases  may  produce  a 
bill  in  chancery.  The  mode  of'  coming  at 
equities  of  redemption  is  easy,  without  any 
violation  of  principles,  preserving,  at  the  same 
time,  the  true  distinction  between  equitable 
and  legal  estates,  and  the  jurisdiction  by  which 
they  are  cognizable.  Let  the  creditor  sue  to 
judgment,  then,  by  the  analogy  adopted  in 
chancery,  as  the  judgment  would  at  law  at- 
tach on  "the  legal  estate,  its  operation  in  equity 
will  affect  the  equitable  interest  and  an  incum- 

2.— The  action  there  was  trover  for  goods,  the 
question  was  whether,  after  an  extent  sued  out  bo- 
fore  a  commission  of  bankruptcy  against  the  connii- 
sor  owner,  though  the  liberate  was  afterwards, 
should  prevail  against  a  sale  by  the  commissioners. 
Held  that  It  should. 

.3.— The  distinction  between  mortgages  in  fee  and 
for  years,  was  in  the  threo  cases  above,  taken  and 
allowed  as  to  the  interest  left  in  the  mortgageor.  In 
mortgages  for  years,  the  reversion  being  a  legal 
estate-  in  the  mortgageor,  attracts  the  equity  of  re- 
demption, and  gives  it  the  quality  of  the  rever- 
sionary interest.  In  such  a  case,  therefore,  the 
equity'  of  redemption  is  legal  assets.  But  if  the 
mortgage  be  in  fee,  and  there  is  not  any  legal  inter- 
est left  In  the  mortgageor  the  equity  of  redemption 
is  equitable  assets. 
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brance  be  created,  which  on  execution  sued 
out,1  will  entitle  the  judgment  creditor  to  his 
bill  against  the  mortgagee  to  redeem.  (Shirley 
v.  Watts,  8Atk.,  300;  1  Pow.  on  Mort.,  349, 
359,  360;  Griswold  v.  Marsham,  2  Ch.  Ca., 
170.)  This  brings  the  whole  matter  before  the 
court,  which  alone  can  give  full  relief  ;  the 
account  on  the  mortgage  is  entered  into  ;  the 
sum  due  upon  it  discharged,  and  the  balance 
paid  over.  The  statute  (1  Rev.  Laws,  66)  by 
which  trust  estates  are  made  liable  to  debts, 
will  not  warrant  the  decree  complained  of. 
That  act  relates  only  to  fraudulent  and  covinous 
trusts,  in  which  the  cestui  que  use  has  the  sole 
beneficial  interest ;  it  is  a  part  of  the  statute  of 
frauds,  and  therefore  our  act  (1  Rev.  Laws, 
68)  declares  that  the  land  shall,  under  the  sale, 
be  held  discharged  of  all  such  incumbrances. 
This  would  defeat  the  mortgage.  The  English 
authorities  confine  their  law  of  frauds  and 
prejuries,  of  which  ours  is  a  true  copy,  to 
those  trusts  and  do  not  extend  them  to  equities 
of  redemption.  (2  Saund.,  203  ;  PauUt  v. 
Attorney-General;  Hard.,  467;  Burgess  v. 
Wheate;  1  Black.  Rep.,  145.)  Our  act,  sub- 
jecting lands  to  debts,  makes  a  provision  in 
case  the  purchaser  should  be  evicted  ;  now,  it 
is  impossible  for  a  man  to  be  evicted  from  an 
equity  of  redemption  (1  Rev.  Laws,  391);  and 
if  he  was  by  the  mortgagee,  he  would  be  en- 
57*]  titled  to  Recompense  from  the  judgment 
creditor  himself.  This  would  make  the  rem- 
edy recur  to  the  same  point  from  whence  it 
set  out.  In  the  case  mentioned  there  could 
be  no  legal  seisin  of  the  interest  to  be  sold, 
and  the  form  of  the  execution  is  of  lands 
"whereof  seized."  (1  Rev.  Laws,  390,  sec.  9.) 
All  that  can  be  obtained  against  a  mortgaged 
estate  by  a  judgment  at  law,  is  an  equitable 
lien,  for  a  judgment  creditor  cannot  tack.  (1 
Pow.  on  Mort.,  526,  529.)  After  sale  of  an 
equity  of  redemption  by  the  sheriff,  he  could 
not  give  possession  ;  ejectment  would  not  lie 
upon  his  deed,  and  chancery  must  be  at  last 
resorted  to,  to  give  effect  to  the  sale. 
Messrs.  Hoffman  and  Hamilton,  contra.  As 


1. — That  is,  where  the  mortgage  is  of  a  leasehold 
or  chattel  interest. 

2. — That,  however,  was  not  the  point  on  which  the 
decision  turned.  In  King  v.  Marissal  (3  Atk.,  192)  it 
is  to  be  inferred  that  the  mortgagee  was  in  posses- 
sion ;  but  in  Shirley  v.  Watts  (lb.,  200)  the  contrary 
is  rather  to  be  supposed. 

3. — Pow.  on  Mort.,  369,  is  the  only  place  where  I 
can  discover  any  law  on  this  point ;  in  my  edition, 
which  is  of  1799,  no  opinion  is  given,  and  the  case 
cited  is  contra  the  extendibility. 

•t. — This  he  may  do,  without  having  any  interest 
in  the  land,  and  in  such  a  case  the  fine  operates  not 
on  the  land,  but  against  the  parties,  by  way  of  es- 
toppel. Anciently,  the  cognizee  was  put,  on  a  pur- 
chase made,  into  possession  before  the  fine  was  lev- 
ied, and  the  vendor,  by  way  of  security  levied  the 
fine  afterwards.  3  Bac.  Abr.,  n.,  ed.  194.  Under  the 
words  of  our  statute,  a  fine  passed  by  a  person  out 
of  possession,  will  be  as  effectual  against  his  rights 
and  the  rights  of  his  privies  as  if  he  was  in  posses- 
sion ;  for  it  will  be  a  ;  perpetual  estoppel,  unless  the 
persons  claiming  can  bring  themselves  within  some 
of  the  exceptions.  On  this  principle,  the  case  of 
Weale  v.  Lower  (Pollex.,  54)  was  determined.  Fines 
sur  concessit,  and  cognizance  de  droit  tantum,  are 
for  the  purpose  of  passing  interests  where  the  cog- 
nizor  has  not  a  freehold  in  possession. 

5.— Either  to  be  a  tenant  to  the  prceclpe,  or  to 
make  one,  it  is  necessary  that  the  tenant  in  one 
case,  or  the  grantor  in  the  other,  should  have  the 
legal  freehold  in  possession.  Qiw&re.  How  would  a 
mortgageor,  after  a  mortgage  in  fee,  be  considered  ? 
The  argument,  as  to  the  mortgageor  suffering  a  re- 
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the  lands  and  real  estate  of  a  debtor  may  be 
taken  in  execution,  under  our  statute  (1  Rev. 
Laws,  388),  the  words  being  "all  and  singular 
the  lands,  tenements,  and  real  estate,  the 
only  question  is,  who  is  the  owner  of 
lands  or  real  estate  mortgaged?  If  the  mort- 
gageor was  out  of  posssession,  we  concede  the 
sale  would  not  be  valid ;  and  that  was  the 
circumstances  of  the  case  from  Atkyns  ;  *  the 
termor  had  parted  with  the  possession.  Till 
the  decision  in  Brown  &  Vesey,  Jun.,  the 
salability  of  an  equity  of  redemption  on  an 
execution  was  never  doubted  ;  and,  in  favor 
of  its  being  vendible  under  &fi.fa.  the  opinion 
of  Mr.  Powell3  is  a  very  strong  authority. 
There  can  be  no  reason  for  excluding  it  from 
this  incident  annexed  at  law  to  real  estates,, 
when  it  partakes  of  every  other  quality  which 
characterizes  land.  The  mortgagee  is  prorie- 
tor  of  the  mortgaged  premises  only  so  as  to- 
protect  his  security  ;  against  all  the  world  but 
him,  the  mortgageor  is  the  real  owner.  He 
may  when  in  possession  levy  a  fine,4  or  suffer 
a  common  recovery,6  and  must,  *there-  [*58- 
fore,  have  the  legal  freehold  in  him.  His  fine 
bars  all  rights  but  that  of  the  mortgagee,  who 
is  not  affected6  by  five  years  nonclaim ;  and 
need  not  make  an  entry.  (1  Pow.  on  Mort., 
220.)  In  consequence  of  this  ownership  of 
of  the  mortgageor,  his  interest  in  the  equity 
of  redemption  has  all  the  properties  of  a  legal 
estate.  It  passes  by  a  general  devise  of  "all" 
my  real  and  personal  estate  (1  Pow.  on  Mort. , 
353).  It  descends :  the  personal  estate  is  first 
liable  for  debts ;  it  may  be  entailed ;  it  follows 
the  custom  in  borough  English.  (1  Pow.,  346.) 
Nay,  a  mortgageor  gains  at  law  a  parish  set- 
tlement in  consequence  of  his  legal  owner- 
ship.1 (The  King  v.  St.  Michaels,  Doug.,  632.) 
Lord  Mansfield  in  that  .case  says,  "it  would  be 
an  affront  to  common  sense  to  say  the  mort- 
gageor is  not  the  real  owner."  But  further,  a 
mortgageor  is  not  accountable  to  a  mortgagee 
for  profits,  even  after  the  mortgage  is  forfeit- 
ed. A  mortgage  in  fee  revokes  a  devise  only 
pro  tanto.s  The  right  of  presenting  belongs  to- 

covery,  is  as  good  for  the  mortgagee.  See  Palm., 
135 ;  Cro.  Jac.,  593. 

6.— The  generality  of  this  position  may,  perhaps,, 
be  doubted.  A  fine  does  not  effect  any  estate  which 
it  does  not  devest,  displace,  or  turn  to  a  right.  As 
between  the  parties  and  their  privies,  the  intent 
will  control  the  operation  (Freeman  v.  Barnes,  1 
Sid.,  460).  The  mere  circumstance  of  there  being 
an  existing  mortgage,  would  not,  it  may  be  argued, 
prevent  the  effect  of  a  fine  in  barring  the  mortga- 
gee. If  the  mortgage  be  by  demise,  and  the  inter- 
est regularly  paid  by  the  person  in  possession,  a 
fine  and  nonclaim  would  not,  I  presume,  be  a  bar. 
Fermor's  case,  3  Rep.  But  should  the  estate  be  for- 
feited, and  interest  not  paid,  then  it  may  be  a  ques- 
tion whether  a  sale  by  a  mortgageor  in  possession 
with  a  fine  levied,  would  not,  after  five  years,  bar 
the  morgagee.  Saffyn's  case,  5  Rep.,  123.  The  rea- 
soning in  favor  of  such  a  result  may  possibly  be  en- 
forced by  the  case  of  Dighton  v.  Grenville  (Cruise 
on  Fines,  246),  where  the  decision  of  the  House  of 
Lords  is  given,  though  in  none  of  the  reports  of  this 
case  has  it  been  noticed.  A  mortgage  in  fee  may 
possibly  be  distinguished ;  for  the  mortgagee  may, 
perhaps,  there  say,  partes  finis  nihil  hqtmerunt. 

7.— It  perhaps  depends  rather  on  his  possession  ; 
for  if  the  mortgagee  be  in  possession,  he  will  gain 
the  settlement.  Per  Ld.  Mansfield,  in  the  case 
cited. 

8.— This  is  true  in  equity ;  at  law  it  is  contra,  and 
on  the  very  principle  that  the  legal  estate  is  parted 
with  by  the  testator  during  his  life.  See  1  Vern.,. 
342. 
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the  mortgageor  of  lands  to  which  an  advow- 
son  is  apppendant. l  Our  statute  book  recog- 
nizes the  mortgageor  as  the  freeholder ;  he  is 
declared  to  be  qualified  to  vote  at  elections  in 
virtue  of  the  freehold2  in  him.  The  estate  of 
the  mortgagee3  has  none  of  these  qualities. 
He  has  only  a  qualified  right  sufficient  to  pro- 
tect his  debt.  To  make  his  title  efficient,  he 
must  forclose  ;  but  though  he  do  this,  and  en- 
ter, he  is  considered  but  as  bailiff  to  the  mort- 
gageor, and  liable  to  account.4  If  he  even 
assigns  his  interests,  he  still  continues  liable 
for  the  waste  and  depredation  of  his  assignee. 
A  general  devise  by  him  of  all  his  estate,  will 
59*]  not,  even  after  foreclosure  *and  posses- 
sion, pass  the  lands  mortgaged.5  It  goes  to 
his  executors  as  personalty,  and  not  to  his 
heirs,  as  the  realty  would.  (1  Pow.  on  Mort., 
438,  et  seq.)  He  has  but  a  chattel  interest. 
Where,  then,  can  the  fee  be,  if  not  in  the 
mortgageor?  This  is  further  established,  be- 
cause a  mortgage  will  pass  by  a  will  not  attest- 
ed according  to  the  statute.  (1  Pow.,  455.) 
The  interest  of  the  mortgagee  is  intrinsically 
nothing  more  than  what  arises  from  the  con- 
tract of  borrowing,  and,  therefore,  when  the 
debt  is  paid,  there  needs  no  reconveyance  of 
the  estate  to  the  mortgageor.6  This  shows  the 
legal  estate  remains  in  him,  by  virtue  of  the 
equity  of  redemption,  and  is  necessarily  liable 
for  his  debts  by  sale  at  common  law  under  an 
execution.  If  this  would  destroy  the  mortga- 
gee's security,  then  it  could  not  be  valid ;  but  it  is 
not  so,  the  land  remains  subject  to  the  mortgage. 
It  is  not  an  answer  to  this  reasoning  to  say 
that  our  positions  rest  on  chancery  decisions. 
In  equity,  and  at  law,  the  rules  relating  to 
landed  property  are  the  same.  (Ooodtitle  v. 
Morgan,  1  D.  &  E.,  762,  perBuller,  J.)  Courts 
of  law  have  latterly  been  disposed  to  acknowl- 
edge equitable  principles,  to  avoid  sending 
creditors  there.  On  this  account  the  assignor 
of  a  bond,  though  it  be  a  chose  in  action,  can- 

1.— This  is  true  in  equity,  but  not  at  law,  for  the 
mortgagee  having  the  legal  estate  has  the  right  of 
presentation ;  and  the  mortgageor,  to  prevent  its 
exercise,  must  apply  to  equity.  Galley  v.  Selby, 
Com.  Rep.,  343 ;  Croft  v.  Powel,  Ibid .,  609. 

2.— While  in  occupation,  1  Rev.  Laws,  274.  When 
he  parts  with  that,  he  loses  his  right. 

3.— He  has,  when  in  possession,  a  right  to  vote 
(Ibid.),  and  note  the  diversity  of  expression. 

4.— If  the  decree  of  foreclosure  be  opened. 

5.— After  foreclosure,  if  the  devise  treat  the 
mortgaged  premises  as  land,  they  will  pass  by 
words  applicable  to  real  estate.  Garret  v.  Evers, 
Mosely,  364.  So  if  they  will  be  properly  executed, 
according  to  the  statute,  "all  my  estate."  Pow., 
448.  See  1  Pow.,  ch.  12.  See  2  Pow.,  692,  et  »eq. 

6.-8ee  Harrison  v.  Owen  (1  Atk.,  520),  that  to  re- 
vest the  estate  there  must  be  a  deed.  In  Turner  v. 
Richmond  (2  Vern..  81),  a  mortgage  paid  off  was,  as 
there  was  no  reconveyance,  held  to  protect  a  judg- 
ment creditor  against  a  second  mortgagee.  This 
must  have  been  on  the  principle  of  the  legal  estate 
being  in  the  mortgagee. 

7.— The  cases  on  this  point  in  the  English  books, 
seem  to  be  involved  in  some  degree  or  perplexity. 
In  Sir  Charles  Cox's  case  (3  P.  Wms.,  341),  and  in 
Hartwell  v.  Chiters,  decided  upon  the  authority  of 
that  case,  the  equity  of  redemption  of  a  mortgaged 
term  was  held  to  be  equitable  assets.  It  appears, 
however,  that  is- not ;  for,  as  the  executor,  had  there 
not  teen  a  mortgage,  would  have  had  the  term 
to  apply  in  a  course  of  administration,  it  would 
seem  the  equity  of  redemption  would  go  to  him 
also,  on  the  same  principle  as  it  is  held  to  pass  in 
cases  of  real  property  to  him  who  would  be  entitled 
to  the  land.  Flawkins  v.  Lawse,  1  Leon.,  155.  and 
the  cases  cited  by  Mr.  Cox,  in  his  note,  2  P.  Wins., 
344.  Whether  the  equity  of  redemption  in  real  es- 
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not,  after  assignment,  release  the  obligation ; 
nor  can  even  the  obligor,  after  notice,  dis- 
charge it.  The  inconveniences  of  selling  an 
equity  of  redemption  on  account  of  an  exist- 
ing mortgage  are  imaginary.  They  are  no- 
greater  than  in  a  sale  on  a  third  judgment, 
where  there  have  been  two  previous  ones  for 
the  penalties  of  bonds.  The  purchaser  takes 
subject  to  the  incumbrance.  An  equity  of  re- 
demption is  equitible  assets1  only  in  a  certain 
sense ;  among  those  who  have  no  lien  on  the 
land ;  such  as  on  a  bill  to  redeem  *by  [*6O 
general  creditors,  or  in  a  trust  for  payment  of 
debts;  but  not  against  a  judgment  creditor, 
who  by  his  very  judgment  obtains  a  lien  which 
will  entitle  him  to  redeem.  (1  Pow.  on  Mort., 
348.)  To  force  him  to  this  alone  is  a  grievance 
for  which  pur  statute  meant  to  afford  redress, 
by  permitting  him  to  sell  to  a  person  who  may 
be  able  to  redeem.  A  mortgage  contract  may 
be  for  ten  years,  with  a  covenant  that 
the  mortgagee  shall  not  be  compellable  to 
receive  it  before ;  must  a  creditor,  or  a  judg- 
ment recovered  immediately  after  execution 
of  the  deeds,  wait  ten  years?  The  simple 
mode  is  to  sell  at  once  under  a.fi.fa.,  for  chan- 
cery cannot  order  a  redemption.  The  argu- 
ment against  selling  an  equity  of  redemption 
because  it  is  equitable  assets  is  equally  forci- 
ble against  selling  trusts ;  for  by  the  statute  of 
uses  they  are  made  liable  to  be  sold  by  the 
sheriff.  So,  before  the  passing  that  act  an 
heir  might  have  pleaded  riens  per  descent, 
though  a  covinous  trust  was  existing ;  yet, 
since  that  law  has  been  enacted,  such  a  trust 
is  salable  under  execution.  Though  eject- 
ment on  a  sheriff's  deed  for  an  equity  of  re- 
demption could  not  lie  against  the  mortgagee, 
yet  a  mortgageor  would  never,  in  a  court  of 
law,  be  allowed  to  set  up  the  title  of  his  mort- 
gagee against  the  purchaser ;  and  against  the 
mortgagee  there  would  be  no  claim,  because 
the  purchase  would  be  subject  to  his  demand. 

tate,  shall  be  legal  or  equitable  assets,  may,  per- 
haps, depend  on  another  question  ;  that  is,  whether 
the  mortgage  be  in  fee,  or  by  way  of  demise  for  a 
term  of  years.  In  the  former  case  it  has  been  con- 
ceded that  it  is  equitable,  because  the  mortgageor 
has  parted  with  all  his  legal  estate,  and  the  pure 
equity  which  determines  the  nature  of  the  as- 
sets is  all  that  remains  in  him.  In  the  latter,  as  he 
retains  the  legal  reversion  after  the  term  created 
by  the  demise,  that  interest  gives  the  quality  to  the 
assets,  rendering  a  legal,  and  a  judgment  of  r/uamfo 
accidertnt  may  be  had  against  it.  Massam  v.  Hani- 
ing,  2  Atk.,  291;  Bunb.,  339;  Fortrey  v.  Portray,  8 
Vern.,  134.  If  the  redemption  l»e  equitable  assets  it 
will  not,  it  has  been  held,  l>e  affected  by  a  judgment 
at  law.  In  the  second  resolution,  in  l>ejr  v.  l>eg  (2 
P.  Wms.,  416),  it  is  said,  "the  premises  devised  being 
mortgaged  in  fee  by  the  testator,  and  he  having 
nothing  but  an  equity  of  redemption,  could  be  only 
equitable  assets,  and  consequently  must  go  among 
afl  the  creditors  equally ;  forasmuch  as  a  debt  by 
judgment  and  a  debt  by  simple  contract  art-,  in 
conscience,  equal."  Hut  this  position  is  a  little 
shaken  in  the  decision  in  Sbarpe  v.  The  Kurl  of 
Scarborough  (4  Ves.,  Jun.,  558).  It  was  there  ruled, 
that  an  equity  of  redemption  is  not  equitable  assets, 
at  least  against  judgment  creditors  who  have  a 
right  to  redeem,  and  that  against  such  the  court 
would  never  marshal  the  assets.  If  this  decision 
went  on  a  principle  of  rendering  equitable  estates 
liable  in  equity  to  the  same  liens  as  legal  estates 
an-  at  law,  it  seems  to  overturn  the  maxim  of  the 
court,  that  in  conscience  all  debts  ore  equal.  If, 
however,  the  mortgage  was  by  way  of  demise  (and 
the  contrary  does  not  appear),  then  the  judgment  of 
the  Chancellor  will  not  oppugn  those  of  his  prede- 
cessors. Hut  on  these  points  the  learned  in  the  law 
must  make  their  own  conclusions. 
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If  a  mortgageor  may  sell,  why  may  not  a  sher- 
iff? Whatever  the  debtor  can  dispose  of  his 
•creditor  can  sell. 

The  remedy  given  in  case  of  conviction  is 
<J1*]  where  the  debtor  *had  no  title,  and  the 
party  purchasing  is  evicted  by  a  prior  incuin- 
brance.  But  it  is  under  that  we  contend  the 
purchase  is  made.  The  words  of  our  act  are, 
.all  lands  and  "  real  estate."  (1  Rev.  Laws, 
388.)  The  form  of  the  execution  given  is 
against  real  estate  whereof  "seized."  There 
is  nothing  to  restrain  the  word  to  legal  seisins. 
The  word  seisin  has  an  equitable  interpreta- 
tion. (2  Bro.  0.  Rep.,  268,  272.)  There  may 
be  an  equitable  seisin  of  an  equity  of  redemp- 
tion, for  it  admits  of  a  tenancy  by  the  cour- 
tesy, and  to  create  such  a  tenancy  there  must 
be  a  seisin  of  the  wife.  The  case  cited  from 
Atkyns,  and  1  Pow.  onMort.,  352,  353,  shows 
this.  We  have  a  complete  union  of  legal  and 
•equitable  interests  ;  we  had  the  first,  and  we 
bought  the  latter.  But  whatever  may  be  the 
reasonings  from  the  common  law  and  English 
authorities,  we  rest  on  the  words  of  our 
statute,  which  subjects  to  sale  under  a  fi.  fa. 
"all  real  estates,"  without  confirming  the  oper- 
ation of  the  words  to  such  as  are  legal  only. 
The  English  act  of  Parliament  furnishes  no 
kind  of  reasoning  against  this,  it  makes  lands 
•only  extendible,  and  not  salable.  Yet,  under 
that  very  law,  lands  on  which  there  has  been 
an  extent  upon  a  statute  merchant  may  be  ex- 
tended upon  an  elegit.1  (Vin.  Abr.,  tit.  "  Exe- 
cution," M.  1,  and  the  notes.)  So  if  a  rever- 
sioner  upon  a  lease  for  years  acknowledge  a 
statute,  «&c. ,  the  rent  and  reversion  will  both 
be  extendible.2  Bac.  Abr.,  tit.  "Execution," 
B,  page  339  ;  2  Roll.  Abr.,  472  ;  Co.  Litt.,  135.) 

A  rent  charge3  is  also  extendible.  (2  Show. , 
85;  Comb.,  391.)  Our  policy  makes  land  more 
liable  than  the  English  code.  On  a  deficiency 
of  personal  assets,  the  Court  of  Probates  can 
order  a  sale  of  the  real.  (1  Rev.  Laws,  223.) 
In  the  very  case  of  goods  pawned,  the  judg- 
ment creditor  obtains  an  interest  (3  Bulst., 
17)  ;4  and  though  these  cannot  be  taken  in  exe- 
cution, that  arises  only  because  possession  is 
proof  of  property,  which  is  not  the  case  with 
land.  It  is  said  we  cannot  have  the  benefit  of 
our  execution,  because  in  the  case  put  a  sci.  fa. 
would  not  lie  against  the  terre-tenant.  This 
reasoning  would  equally  prevent  selling  where 
the  legal  estate  is  in  the  trustee ;  yet  it  was 
never  known  to  prevail  against  an  execution 
<52*~|  concerning  *uses.  (1  Rev.  Laws,  66.)  A 
vendee  of  partnership  stock  taken  in  execution 
for  a  debt  of  one  of  the  firm,  must,  before  he 
can  have  complete  enjoyment  of  his  purchase, 
discharge  the  lien  of  the  partner  ;  yet  this  has 

1. — The  case  was,  a  connusee  of  a  statute  was  put 
into  possession,  under  the  extent,  his  creditor  sued 
out  an  elegit  against  the  land  while  in  extent,  as 
well  he  might. 

2.— The  reversion  being  extendible,  the  rent  will 
go  with  it  as  its  incident. 

3.— It  savors  of  the  realty,  and  land  in  the  statute 
is  held  to  include  any  hereditament  in  the  land,  and 
as  the  connusee  has,  by  the  words  of  the  statute,  an 
estate  of  freehold  in  the  premises,  he  may  distrain 
and  avow  for  the  rent. 

4. — If  a  man  doth  gage  goods  in  pledge  for  £40 
borrowed  upon  them  afterwards  the  debtor  is  con- 
demned in  £100  debts  to  another,  these  goods  shall 
not  be  taken  in  execution  until  the  £40  bo  paid ;  for 
the  creditor  hath  an  interest  in  them."  The  £40 
creditor. 
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never  been  urged  as  a  reason  against  such  a 
sale.  The  same  principle  applies  to  equities  of 
redemption.  Our  lands  do  not  produce  rents, 
and  therefore  convenience  dictated  our  law  to 
sell  the  soil,  because  possession  under  an  elegit 
would  never  pay  the  debt.  The  act  of  the 
Legislature  directs  the  realty  to  be  sold  in  the 
same  manner  as  personal  estate. 

Messrs.  Van  Vechten  and  Benson,  in  reply: 
The  arguments  opposed  to  us  are  grounded  on 
an  application  of  equitable  rights  to  legal  es- 
tates. They  tend  to  confound  all  distinctions 
between  equitable  and  legal  jurisdictions. 
They  subvert  established  forms  which  have 
ever  been  held  the  landmarks  of  property. 
The  tenancy  by  the  courtesy  spoken  of  in  the 
case  from  Atkyns  (Casbarne  v.  Scarf e  &  Inglis, 

1  Atk.,  603,  cited  in  1  Pow.  on  Mort.,  353), 
was  an  equitable  tenancy,  founded  on  an  equi- 
table seisin,   and  therefore  no  authority   to 
prove  a  legal  right  on   an  equitable  estate. 
Only  legal  interests  are  liable  to  execution 
because  the  law  gives   recourse  against  that 
only,  to  which  the  officer  selling  can  give  a  le- 
gal title.     Of  lands  articled  a  man  may  be 
tenant  by  the  courtesy.    (Sweetappk  v.  Bindon, 

2  Vern.,  536.)    But  can  his  interest  in  such  be 
taken  on  an  execution?  Ejectment  will  not  lie 
for  an  equity  of  redemption  ;  chancery  must 
give  effect  to  the  purchase ;  therefore  on  a  fi. 
fa.   it  cannot  be    taken,   legal    rights  being 
always  accompanied  by  legal  remedies.     The 
properties  of  an  equity  of  redemption  whidh 
it  has  analogous  to  an  estate  at  law,  such  as 
being    descendible,    devisable,    &c.,    can    be 
availed  of  only  before  the  Chancellor  ;  there- 
fore, the  same  analogy  would  say  an  equity  of 
redemption  can  be  sold  only  by  application  to 
him.     But  though  the  equitable  qualifications 
of  property  may  be  similar  to  those  of  corre- 
spondent interests  at  law,  that  is  only  the  result 
of  the  principle  of  equitas  sequitur  legem.     Not 
that  they  are  objects    of    legal  cognizance. 
Lands  articled  descend  ;  a  contract  partly  exe- 
cuted may  be  availed  of  in  chancery,  but  not 
at    law,    and    the    interests    acquired    under 
neither  can  be  liable  to  a  sale  by  the  sheriff. 

In  the  cases  of  trust  made  salable  by  the 
statute,  no  beneficial  interest  of  a  third  person 
intervenes,  such  as  the  mortgagee  has  at  law. 
The  necessity  of  a  statute6  provision  to  make 
such  estates  liable  to  execution,  shows  that  the 
words  of  the  law  subjecting  real  estates 
*to  execution  could  not  have  been  in-  [*63 
tended  to  extend  to  equitable  seisins,  for  then 
the  other  statute  would  have  been  unneces- 
sary. The  right  to  vote  and  the  right  of  set- 
tlement, which  may  be  exercised  and  gained  by 
a  mortgageor,  depend  not  on  his  freehold,  but 
on  his  possession,  and  when  he  loses  that  he 
loses  his  right.6  Did  they  rest  on  his  freehold 
interest,  they  would  be  the  same,  whether  in 
or  out  of  possession  ;  and  the  act  bestowing 
the  right  of  suffrage  was  passed  only  because 
without  it,  even  by  his  possession,  as  he  had 
no  freehold,  it  would  not  be  conferred.  Upon 
the  same  principle  rests  his  power  of  levying 
a  fine  ;  when  out  of  possession  he  cannot1  (1 
Pow.  on  Mort. ,  220)  ;  but  after  a  mortgage  in 
fee,  can  he  make  a  tenant  to  the  prascipe,  for 

5.— An  act  concerning  uses. 
6.— Ante,  p.  57,  note  5. 
7,— Vide  ante,  p.  57,  note  4. 
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the  purpose  of  suffering  a  common  recovery  ? 
All  his  rights  depend  on  his  possession  ;  there- 
fore he,  like  a  disseiser,  may  bring  trespass. 
The  reason  why  partnership  stock  may  be  sold 
under  an  execution  against  one  of  the  firm,  is, 
that  the  vendee  may  enter  into  possession  with 
his  co-tenant.  This  cannot  be  done  on  an 
•equity  of  redemption.  That  a  reconveyance 
of  the  mortgaged  premises  is  unnecessary,  is 
true  only  in  certain  cases.  If  the  mortgageor 
remain  in  possession  and  satisfy  the  debt  when 
due,  in  any  action  by  the  mortgagee,  he  would 
"be  allowed  to  show  performance  of  the  condi- 
tion ;  and  if  the  mortgage  had  been  given  up 
or  canceled,  a  jury  would,  in  all  such  cases,  be 
directed  to  presume  a  reconveyance.  But  if 
the  mortgage  is  forfeited,  and  the  estate 
become  absolue  in  the  mortgage,  then  we  say 
a  reconveyance  in  strictness  is  necessary.1  In 
case  of  an  assignment  of  mortgaged  premises, 
the  mortgagee  is  liable  only  when,  after  a  for- 
feiture, and  before  foreclosure,  he  assigns  abso- 
lutely. Not  because  the  freehold  is  not  in  him, 
but  Ducawe  he  h.vs  exceeded  his  equitable  au- 
thority, equity  will  make  him  responsible  ;  his 
right  being  there  subject  to  redemption.  That 
specialty  creditors  have  in  equity  any  prefer- 
ence is  a  mistake,  for,  unless  the  judgment 
creditor  first  removes  the  mortgage,  he  comes 
in  pan  pa**u.3  When  he  gains  a  preference, 
it  is  not  on  the  foot  of  his  equitable  lien,  but 
because,  having  discharged  the  legal  incum- 
Drance,  he  stands  on  his  legal  rights,  and  is  in 
some  degree  a  purchaser.  (3  Atk. ,  293  ;  1  Pow. 
on  Mort.,  369-374  )  The  argument,  therefore, 
that  the  present  decree  tends  to  defeat  equita- 
ble distribution,  and  take  away  equitable 
<54*]  assets,  remains  *totally  unanswered. 
Chancery  requires  a  judgment  creditor  to  sue 
out  execution,  before  it  will  allow  him  to  re- 
deem a  mortgaged  term,  only  from  the  analogy 
which  it  constantly  preserves  to  legal  princi- 
ples. Because  at  law  a  chattel  interest,  like  a 
term,  is  bound  only  from  delivery  of  the  writ. 
{Shirley  v.  Watts,  Atk.,  200  ;  1  Pow.  on  Mort., 
349.)  But  at  law  even  this  does  not  affect  it. 
{Burden  v.  Kennedy,  3  Atk.,  739.)  In  Plunket 
v.  Pier#m(S  Atk.,  292).  the  Lord  Chancellor 
asked  the  bar  whether  an  equity  of  redemption 
had  ever  been  held  liable  to  an  execution  by  a 
bond  creditor,  and  the  unanimous  answer  was 
in  the  negative.  In  case  of  a  mortgage  in  fee, 
the  judgment  creditors  must  give  notice  to  the 
mortgagee,  and  request  him  to  receive  his 
money.  If  he  receive  it,  the  mortgage  being 
removed,  execution  may  issue  ;  if  he  refuse, 
the  creditors  acquire  a  lien  on  the  premises, 
not  by  virtue  of  their  judgment,  but  of  the 
notice.  (1  Pow.  on  Mort.,  329,  360  ;  GreswM 
v.  Marsham,  2  Ch.  Cas.,  170.)  The  words  of 
the  statute  do  not  say  equitable  interests  ;  and 
this  is  the  express  ground  of  the  decision  in 
Lyster  v.  Dolland,  because  acts  of  Parliament 
and  acts  of  our  Legislature,  apply  only  to 
matters  of  law,  unless  their  extent  be  declared. 
Even  the  statutes  of  bankrupts  do  not  affect 
an  equity  of  redemption  ;3  for,  after  the  con- 

1. — Ante,  p.  58,  note  7. 

2.— Ante.  p.  59,  note  7. 

3.— This  is  a  mistake.  E\-en  under  the  EnKlish 
statute,  which  is  not  so  full  as  our  act  of  Congress, 
an  equity  of  redemption  passes  by  the  commission- 
ers' assignment.  Vandenankt-r  v.  Desbroujfh,  2 
Vern.,  96.  See  Bank.  Act.  sec.  12. 
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veyance  of  the  bankrupt's  estate  by  the  com- 
missioners to  his  assignees,  he  still  may  re- 
deem. If  an  execution  will  attach  on  it, 
whether  the  mortgageor  be  in  possession  or 
out  of  possession  is  immaterial  ;  and  yet  it  is 
conceded  if  the  latter  be  the  case  it  cannot  be 
touched.  But  allowing  him  in  possession,  a 
sale  by  the  sheriff  could  convey  no  title  to  be 
enforced  at  law  ;  for  in  an  ejectment  against 
the  mortgageor,  as  he  would  be  no  party  to  the 
deed  under  which  the  plaintiff  would  claim, 
he  could  not  be  estopped  from  showing  a  para- 
mount title  in  the  mortgagee ;  and  in  eject- 
ment you  must  recover  by  the  strength  of 
your  own,  not  the  weakness  of  your  adver- 
sary's title.  A  sale  by  the  mortgageor  of  his 
interest  in  the  redemption,  for  it  is  not  an 
estate,  is  merely  in  the  nature  of  a  contract  to 
be  perfected  in  equity.  We,  therefore,  con- 
tend the  sale  was  void  in  itself,  for  so  com- 
pletely is  the  legal  estate  in  the  mortgagee  that 
he  has  a  right  to  distrain  for  rent  arrear  (Mow 
v.  Oallimore,  Doug.,  279),  and  this,  even  if 
due  on  a  lease  made  prior  to  the  mortgage. 
In  this  very  case,  too,  the  interest  of  the  mort- 
gageor is  in  a  legal  sense  reduced  even  below 
that  of  a  tenant  at  will. 

*SPENCER,  J.     Two  questions  have  [*65 
been  raised  for  the  determination  of  the  court  : 

1.  Whether  the  appellants,  who  are  the  heirs 
of  Sarah,  who  was  the  wife  of  Henry  Wisner, 
were  creditors  under  the  marriage  contract, 
so  that,  in  equity,   that  contract  bound   the 
premises  in  question  to  pay  those  demands, 
after  paying  the  mortgage  given  to  Beekman. 

2.  Whether  an  equity  of  redemption  could  be 
seized  and  sold  by  virtue  of  an  execution  at 
law.     It  will  not  be  expected  that  any  opinion 
will  be  pronounced  on  the  first  question.     It 
appears  not  to  have  been  insisted  on  in  the 
Court  of  Chancery  ;  and  although  the  appel- 
lants' counsel  would  have  had  a  right  to  argue 
it  in  this  court,  still  they  have  not  attempted  it. 
Of  course  it  will,  as  respects  myself,  be  laid 
out  of  the  case.     The  decision  of  the  second 
question  will  require  an  attentive  consideration 
of  our  own  municipal  laws,  with  such  aid  in 
the  construction  of  them  as  we  may  draw  by 
analogical  reasoning  from  the  British  authori- 
ties ;  for  I  take  it  to  be  well  settled,  that  in 
England  there  cannot  be  a  sale  of  an  equity  of 
redemption  upon  a  mortgage  for  a  term  of 
years.  It  perhaps  may  admit  of  doubt  whether 
an  elcffit  or  leearifaci<i#  cannot  there  be  served 
and    executed  upon  land  mortgaged   in   fee 
whilst  the  mortgageor  is  in  possession,  and 
when  his  risrht  consists  of  an  equity  of  redemp- 
tion only.    That  it  was  the  uniform  practice, 
under  the  colonial  government,  to  sol!  under  a 
/?.  fa.  all  kinds  of  interests  which  the  debtor 
'had  in  lands,  including  equities  of  redemption, 
had  been  admitted.     That  this  practice  contin- 
ued until  the  year  1787,  has  been  also  admit- 
ted.    And  though  the  practice  cannot  legalize 
a  procedure  unauthorized  or  forbidden  by  the 
law,  yet  in  cases  admitting  of  doubt  it  may, 
and  ought    to   be  regarded,   in  expounding 
statutory  provisions,  in  relation   to  the  same 
subject.     By  the  statute  of  the  19th  of  March. 
1787,  it  is  enacted,  "  that  all  and  singular  the 
lands,    tenements,  and  real  estate,   of  every 
debtor  shall  be,  and  hereby  are  made  liable  to 
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be  sold  on  execution,"  &c.  This  statute  was 
re-enacted  among  the  revised  laws  in  1801. 
The  extent  and  legal  operation  of  the  term  real 
estate,  will  in  a  great  measure  decide  the  ques- 
tion. Courts  of  equity  and  courts  of  law  un- 
doubtedly regard  the  rights  of  a  mortgageor 
and  mortgagee  in  a  different  manner.  In  the 
former,  the  land  is  considered  as  a  pledge  for 
the  debt  secured,  and  the  mortgageor  is  con- 
sidered the  real  owner  ;  in  the  latter,  the  legal 
66*]  estate,  to  some  *purposes,  is  considered 
to  be  in  the  mortgagee,  from  the  moment  of 
the  execution  of  the  mortgage,  liable  to  be  de- 
feated by  the  performance  of  the  condition,  to 
wit,  the  payment  of  the  money. 

In  other  respects,  the  courts  of  law  follow  the 
notions  of  a  court  of  equity,  and  consider  the 
mortgagee  as  holding  the  mortgage  as  a  mere 
security  for  the  money  due.  Thus  it  is,  that 
at  law,  on  the  death  of  the  mortgagee,  the 
money  due  is  considered  as  personal  assets  in 
the  hands  of  the  executors  or  administrators. 
So,  too,  on  the  death  of  the  mortgageor,  his 
right  to  the  mortgaged  property,  if  he  origin- 
ally had  a  fee,  and  the  mortgage  was  in  fee, 
will  descend  to  his  heirs,  and  not  to  his  per- 
sonal representatives.  (2  Burr.,  978.)  An 
equity  of  redemption  may  also  be  entailed ; 
whereas,  if  it  was  considered  a  chattel,  it  could 
not  be,  nor  could  it,  if  considered  as  a  mere 
right.  (1  Atk. ,  605.)  By  a  devise  of  all  lands, 
tenements  and  hereditaments,  a  mortgage  in 
fee  will  not  pass,  unless  the  equity  of  redemp- 
tion be  foreclosed.  Again,  a  husband  may  be 
tenant  by  the  courtesy  of  an  equity  of  redemp- 
tion. To  perfect  this  right,  four  things  are 
necessary  :  marriage,  issue,  death  of  the  wife, 
and  seisin  in  fact.  (Ibid.,  606.)  And,  as  to 
the  latter  requisite,  it  is  laid  down  that  an 
equity  of  redemption  was  not  to  be  considered 
as  a  mere  right  only,  but  must  be  taken  to  be 
such  an  estate  whereof  there  might  be  a  seisin. 

From  all  these  considerations,  it  appears  to 
me  that  a  mortgageor's  right  in  an  equity  of 
redemption  is  to  be  considered  as  compre- 
hended within  the  broad  expression  of  ' '  real 
estate."  I  am  the  more  confirmed  in  this 
opinion  from  the  general  and  almost  universal 
idea  and  practice  which  has  prevailed  for  a 
series  of  years,  as  well  as  from  the  legislative 
declaration,  that  a  mortgageor  in  possession  is 
a  freeholder,  within  the  meaning  of  the  Con- 
stitution, and  as  such  entitled  to  a  vote.  It 
has,  however,  been  said  by  the  appellants' 
counsel  that  the  form  of  the  execution  requires 
a  legal  seisin,  and  that  a  mortgageor  cannot  be 
legally  seized.  This  exception  has  already,  in 
some  measure,  been  considered.  There  are 
two  answers  to  it :  First.  The  form  of  the 
execution  ought  not  to  control  the  declared  in- 
tent of  the  Legislature  in  rendering  every 
species  of  real  estate  liable  to  sale  ;  and  on  no 
sound  construction  can  this  exposition  be  ad- 
mitted. Second.  When  a  statute  speaks  of  a 
seisin,  an  equitable  seisin  may  be  as  well  in- 
tended as  a  legal  one  ;  and  the  term  is  applica- 
67*]  ble  to  both.  I  can,  therefore,  *perceive 
no  substantial  objection  to  the  sale  of  an  equity 
of  redemption  under  an  execvition  at  law. 
Difficulties  have  been  started,  in  relation  to 
the  provision,  giving  remedy  to  purchasers 
evicted  for  want  of  title  in  the  person  against 
whom  the  execution  issued  ;  and  it  is  said, 
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that  the  purchaser  can  immediately  have  this- 
remedy,  where  an  equity  of  redemption  only 
has  been  sold.  If  this  position  was  well 
founded,  it  would  only  prove  that  the  Legis- 
lature had  not  foreseen  all  the  cases  which 
might  occur  under  that  provision  ;  but  it  cer- 
tainly proves  nothing  as  to  the  right  to  sell  an 
equity  of  redemption.  I  do  not,  however, 
perceive  the  difficulties  which  have  been 
pointed  out  in  the  same  light  the  appellants' 
counsel  have.  The  authority  given  to  the 
Supreme  Court,  after  suing  out  the  original, 
and  stating  the  grievance,  is,  to  hear  the 
complaint,  and  do  justice  to  the  parties.  Sure- 
ly it  would  be  attended  with  no  difficulty  to 
decide  whether  the  equity  of  redemption  sold 
was  incumbered  beyond  the  amount  stated  at 
the  time  of  the  sale ;  or,  whether  the  pur- 
chaser was,  in  judgment  of  law,  evicted  of  the 
equity  of  redemption  he  had  purchased. 
Arguments  ab  inconvenient^  have  been  sug- 
gested ;  there  can  scarcely  exist  a  case,  how- 
ever well  settled,  where  such  arguments  can- 
not be  urged  ;  they  prove  nothing,  and  are  to 
be  listened  to  only  in  very  doubtful  cases.  In 
the  present  case  there  would  be  no  more  diffi- 
culty nor  inconvenience  than  exists  every  day, 
where  there  are  several  judgments,  and  the 
senior  judgment  creditor  is  disinclined  to  a 
sale. 

On  the  whole,  I  am  for  affirming  the  Chan- 
cellor's decree  ;  but  as  the  present  question  has 
never  before  occurred  in  our  courts,  except  in 
one  instance,  where  no  decision  was  made,  I 
do  not  think  that  it  would  be  discreet  to  im- 
pose a  mulct.  The  respondent  ought  to  have 
his  costs  only. 

KENT,  J.  The  right  of  redemption  was  con- 
tended for  in  the  court  below,  and  again  in 
this  court,  on  two  grounds  :  1st.  That  the 
marriage  contract  bound  in  equity  the  premises 
in  question  to  pay  the  money  that  Henry  Wis- 
ner  had  covenanted  to  pay  ;  and  that  the  same 
belonged  to  the  appellant  and  the  other  chil- 
dren of  Sarah  Waters,  who  were  creditors 
under  that  contract.  3d.  That  an  equity  of 
redemption  cannot  be  seized  and  sold  by  virtue 
of  an  execution  at  law  ;  and,  consequently, 
that  the  same  still  exists  in  the  appellant 
Waters,  as  a  purchaser  under  the  devisees  of 
Wisner. 

I  do  not  *perceive  that  there  is  any  [*68 
basis  for  the  first  doctrine.  The  laud  in  ques- 
tion had  no  connection  whatever  with  the  sub- 
ject matter  of  the  contract.  There  is  no  in- 
stance where  an  equitable  lien  has  been  carried 
to  such  an  extent.  The  consideration  of  the 
contract  did  not  arise  from  the  land  ;  and  there 
is  no  equity  that  this  particular  land  should 
stand  charged  with  the  fulfillment  of  the  con- 
tract, when  there  was  no  agreement  to  that 
effect,  and  especially  as  against  a  creditor  or  a 
purchaser,  without  notice  of  the  contract. 
The  only  real  question,  then,  in  this  case  is, 
whether  an  equity  of  redemption  can  be  sold 
under  an  execution  at  law.  This  is  a  point 
of  importance  and  difficulty  ;  and  although  I 
cannot  arrive  at  any  conclusion  altogether  free 
from  embarrassment,  I  am  inclined  to  the 
opinion  that,  under  the  Act  of  our  Legislature, 
an  equity  of  redemption  can  be  sold  at  law  ; 
and,  consequently,  that  the  decree  is  correct, 
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and  ought  to  be  affirmed.  I  admit,  that  under 
the  English  law  an  equity  of  redemption  can- 
not be  sold  by  process  at  law ;  and  yet  their 
•decisions  have  approached  pretty  nearly  to  the 
same  thing.  According  to  strict  technical 
form  and  language,  a  mortgage  in  fee  is,  at 
law,  a  conveyance  of  the  estate,  and  differs 
from  an  absolute  sale  only  in  respect  to  the 
•equity  of  redemption,  which  is  a  mere  equit- 
able interest.  As  far  as  concerns  the  rights  of 
the  mortgagee,  these  strict  formal  ideas  are 
fully  enforced.  Hence  a  mortgageor  in  posses- 
sion is  held  to  be  like  a  tenant  at  will  ;  he  re- 
ceives the  rent  by  a  tacit  agreement ;  but  the 
legal  title  to  the  rent  is  in  the  mortgagee,  who 
may  put  himself  in  possession  of  it,  and  turn 
out  the  mortgageor  whenever  he  pleases. 
<Cro.  Jac.,  659;  Keech  v.  Hatt,  Doug.,  21; 
Moss  v.  Gallwiore,  Doug.,  279.)  The  mort- 
gageor, in  such  a  case,  would  not  be  entitled 
•even  to  a  notice  to  quit,  nor  to  reap  the  emble- 
ments  as  other  tenants  at  will  are,  because  all 
are  liable  to  the  debt.  But  when  the  mort- 
gagee's rights  are  not  in  question,  a  mortgageor 
in  possession,  and  before  foreclosure,  is  a 
totally  distinct  character.  He  is  regarded  as 
the  owner  of  the  land,  and  the  mortgage  is 
treated  as  a  mere  incumbrance.  He  may  levy 
a  fine,  and  thereby  bar  all  the  world,  except 
the  mortgagee,  who  is  exempted  from  its 
operation  bv  the  nature  of  the  contract.  (1 
Vent.,  82  ;  tow.  on  Mort.,  75,  76,  113, 126  ;  3 
D.  &  E.,  88-98.)  He  may  suffer  a  common  re- 
covery, or  otherwise  alien  the  land.  It  de- 
scends to  his  heirs  as  real  estate.  It  is  devis- 
able as  such.  (Pow.  on  Mort.,  170.)  These  are 
all  marks  of  ownership,  and  go  to  show  that 
"  a  mortgage,  until  foreclosed,  is  now  con- 
•69*]  sidered  as  a  *personal  engagement  only, 
in  which  the  land  is  merely  a  pledge  for  the 
money,  and  remains  in  the  mortgageor,  to  every 
purpose,  except  that  of  securing  the  loan."  It 
has  accordingly  been  frequently  observed  by 
the  judges  in  the  Court  of  King's  Bench  that 
a  mortgagee,  notwithstanding  the  form  of  the 
instrument  has  but  a  chattel  interest,  and  the 
mortgage  is  only  a  security.  (Doug. ,  632,  by 
D.  Ld.  Mansfield  ;  Rex  v.  St.  Michael,  1  East, 
293;  1  H.  Black.,  117;  2  Burr.,  978,  979; 
Eaton  v.  Jaques,  Doug. ,  455) ;  that  it  was  an 
affront  to  common  sense  to  say  the  mortgageor 
is  not  the  real  owner  ;  that  the  law  recognizes 
his  interest,  and  has  a  right  to  the  possession 
till  the  mortgagee  brings  his  ejectment ;  that 
neither  courts  of  law  nor  equity  lose  sight  of 
what  the  parties  intended,  and  will  not  look 
to  the  mere  form  of  the  conveyance,  but  will 
•consider  what  the  parties  really  meant  by  it ; 
that  the  mortgageor  in  possession  is  owner  to 
all  the  world,  and  the  estate  of  the  mortgagee 
a  mere  chattel  interest,  the  same  as  the  money 
•due  by  the  mortgage  ;  that  it  accordingly  goes 
to  his  executors,  and  is  devisable  in  the  same 
loose  manner  as  other  chattels  ;  that  the  assign- 
ment of  the  debt,  or  even  forgiving  it,  and  that, 
too,  by  parol,  draws  the  land  after  it,  as  a  con- 
sequence. 

These  different  and  apparently  contradictory 
lights  in  which  the  subject  is  viewed,  arise 
from  this  circumstance — that,  in  the  one  case, 
the  courts  speak  of  the  mortgage  in  reference 
to  the  rights  of  the  mortgagee ;  and,  in  the 
•other  case,  as  it  respects  all  the  world,  except 
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the  mortgagee.  In  equity,  the  mortgageor  has 
been  uniformly  regarded  as  the  legal  owner ; 
and  the  courts  of  law  have  latterly,  in  many 
respects,  adopted  the  same  rational  ideas  of 
chancery  on  this  subject.  If  the  mortgageor 
is  to  be  deemed  the  owner  of  the  land,  as  re- 
spects his  own  acts,  and  as  respects  the  world, 
subject  only  to  the  lien  of  the  mortgagee,  it  is 
neither  unreasonable  nor  improper  that  court- 
of  law,  at  the  instance  of  other  creditors,  should 
treat  the  land  as  his,  under  the  same  limitation. 
There  is  no  more  inconvenience  in  subjecting 
the  land  to  execution,  because  there  is  a  mort- 
gage upon  it,  than  there  is  where  a  prior  judg- 
ment has  bound  it.  The  vendee,  in  both  cases, 
will  purchase  subject  to  the  lien  ;  and  he  can 
calculate  the  value,  deducting  the  incumbrance 
as  correctly  in  the  one  case  as  in  the  other. 
The  difficulties  suggested  on  the  subject  are 
not  found  to  exist  in  practice.  The  English 
courts  have  gone  so  far  as  to  consider  the  equity 
of  redemption  of  a  mortgage  of  a  term,  as 
bound  by  an  execution  *at  law  in  the  [*7O 
like  manner  as  if  it  was  the  term  itself.  A 
judgment  creditor  is  required  to  take  out  exe- 
cution at  law,  in  order  to  create  a  lien  upon  an 
equity  of  redemption  of  a  term,  before  he  is 
entitled  to  go  into  chancery  to  redeem.  The 
statute  of  frauds  also  makes  lands,  in  the  hands 
of  a  trustee,  liable '  to  sale  on  an  execution 
against  the  cestui  que  trust.  (3  Atk.,  200,  29 
Car.  II. ,  adopted,  1  Rev.  Laws,  68) ;  but  this 
is  considered  as  applicable  only  to  a  strict 
technical  trust,  and  no  case  has  gone  so  far  as 
to  allow  an  equity  of  redemption  to  be  sc-ld  at 
law.  This  seems,  however,  to  be  implied  in 
the  remark,  that  a  tenant,  by  the  elegit  can  re- 
deem an  equity  of  redemption  ;  for,  to  be  a 
tenant  by  the  elegit,  he  must  have  been  put  into 
possession  by  the  sheriff.  (Bunb.,  347.)  But 
the  question  was  finally  settled  in  1781.  An 
equity  of  redemption  was  sold  on  execution  ; 
and  on  a  bill  to  redeem,  it  was  contended,  on 
behalf  of  the  purchaser,  that  an  equitable 
interest  might  be  taken  in  execution  ;  and  that 
the  sheriff's  sale  was  the  same  as  the  convey- 
ance of  it.  The  Lord  Chancellor,  however, 
after  some  hesitation,  set  aside  the  sale,  on  the 
ground  that  an  equity  of  redemption  was  not 
liable  to  be  taken  in  execution  under  the  stat- 
ute of  frauds  ;  although  he  admitted  that  under 
that  statute  the  sheriff  might  extend  an  equit- 
able interest,  or  in  other  words,  a  chose  in  act 
ion.  (Leyster  v.  Dottand,  8  Bro.  Ch.  Cas.,  478  ; 
1  Ves.,  .Tun.,  431,  S.  C.  ;  Burden  v.  Kennedy,  3 
Atk.,  739.)  Choses  in  action  are,  in  other  in- 
stances, liable  to  execution  at  law.  (Cro.  Eli/., 
742  ;  Ibid.,  656.)  Long  before  the  statute  of 
frauds,  it  was  held  that  the  sheriff,  on  &nel<git, 
might  extend  a  rent-charge,  although  he  could 
not  a  rent-seek  ;  which  being  wholly  detached 
from  any  right  in,  or  power  over,  the  land, 
could  not  be  delivered  as  libentm  tenementum. 
The  sale  of  an  equity,  with  us,  must  then 
depend  upon  the  construction  of  our  statute. 
I  have  taken  this  right  view  of  the  English  law 
to  show  that  if  our  act  be  an  innovation  in 
this  instance  on  the  previous  law,  there  is 
nothing  in  it  that  ought  to  alarm  us,  as  incon- 
gruous or  unreasonable  ;  for  it  is  certainly 
agreeable  to  the  general  bent  and  spirit  of  the 
more  modern  decisions.  If  I  am  rightly  in- 
formed, we  have  in  this  State  a  long  and  es- 
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tablished  practice  in  favor  of  such  sales.  The 
usage  is  of  itself  deserving  of  considerable 
weight.  The  practice  of  selling  equities  of  re- 
demption, with  us,  is  supposed  to  be  at  least 
as  ancient  as  the  statute  of  5  Geo.  II.,  ch.  7,  in 
the  year  1732.  That  statute  made  lands,  he- 
reditaments, and  real  estates,  within  the  Eng- 
lish colonies,  chargeable  with  debts,  and  sub- 
71*]  ject  to  like  remedy  and  process  in  *any 
court  of  law  or  equity,  by  seizing  and  selling 
as  personal  estates.  The  statute  uses  the  broad 
expressions  of  lands,  hereditaments,  and  real 
estates.  They  were  to  be  treated  exactly  as 
personal  property  ;  and  it  became  usual  to  re- 
gard lands  and  real  estates  as  assets  in  the 
hands  of  executors,  and  to  cause  them  to  be 
sold  on  execution  against  executors.  This 
practice  continued  down  to  the  year  1786,  when 
it  was  abolished.  (Laws  of  K  Y.,  edit.  1789, 
Vol.  I.,  p.  387.)  Equities  of  redemption  con- 
tinued to  be  sold  to  the  time  of  the  first  revis- 
ion of  our  statute  law,  when  the  sale  of  lands 
on  execution  was  particularly  regulated  ;  and 
if  it  had  been  intended  to  have  abolished  that 
practice,  it  is  probable  the  act  would  have  con- 
tained some  explicit  declaration  on  the  subject, 
or  at  least  that  it  would  have  used  precise  and 
definite  terms,  that  could  not  mislead,  or  be 
misunderstood.  But  the  Act  of  1787  adopted 
the  same  loose  latitudinary  terms  as  those  in 
the  statute  of  Geo.  II.  It  declares  that  all  and 
singular  the  lands,  tenements,  and  real  estate 
of  every  debtor,  shall  be  liable  to  be  sold  upon 
execution  to  be  issued  by  virtue  of  a  judgment 
in  any  court  of  record.  This  whole  provision 
is,  therefore,  made  by  the  very  terms  of  it, 
exclusively  applicable  to  a  court  of  law  ;  and 
whatever  interests  are  included  within  the  de- 
scription of  real  estate,  they  are  equally  inclu- 
ded within  an  execution  at  law.  And  there 
can  be  no  doubt,  I  think,  but  that  an  equity  of 
redemption  will  be  comprehended  in  the  ex- 
pression. The  form  of  the  execution  pre- 
scribed by  the  act  ought  not  to  be  construed  to 
control  this  substantive  part  of-  the  statute ; 
and,  if  they  cannot  be  reconciled,  the  general 
direction,  from  the  nature  of  the  two  provis- 
ions, ought  to  prevail.  We  have  seen,  from  a 
case  I  have  already  mentioned,  that  a  liberal 
tenementum,  or  freehold,  will  include  a  rent- 
charge,  although  the  fee  of  the  land  resides 
elsewhere  ;  and  the  word ' '  land, "  in  the  body  of 
the  execution,  will  apply  to  the  mortgageor's 
estate,  especially  as  the  word  seisin,  in  a  stat- 
ute, is  frequently  construed  to  apply  to  an 
equitable,  as  well  as  to  a  strict  legal  seisin. 
The  application  is  always  according  to  the 
subject  matter,  and  to  give  the  statute  com- 
plete effect.  (2  Bro.  Ch.  Cas.,  268-272.) 

There  were  several  objections  strongly  urged 
to  this  construction  of  the  act.  It  was  said 
that  the  remedial  provision  in  the  other  parts 
of  the  act,  in  case  of  eviction  of  the  purchaser, 
will  not  apply  to  the  use  of  a  purchaser  of  an 
equity  of  redemption.  I  have  not  been  able 
72*]  to  *discern  why  the  purchaser  of  an 
equity  of  redemption  cannot,  in  the  first  place, 
obtain  possession  of  the  land,  as  against  the 
mortgageor  or  his  assigns  ;  and  why  he  may 
not  afterwards  be  evicted.  The  judgment  is 
undoubtedly  a  lien  on  the  land,  notwithstand- 
ing the  mortgage.  We  have  seen  that  where 
a  term  for  years  is  mortgaged,  the  equity  of 
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redemption  is  bound  by  execution  in  like  man- 
ner, as  if  the  term  had:  not  been  mortgaged  ; 
and,  except  where  the  mortgagee  himself 
is  a  party,  I  should  doubt  whether  the  mort- 
gageor would  be  permitted  to  set  up  the 
mortgage  in  opposition  to  the  purchaser. 
Where  the  mortgagee's  rights  are  set  in  quest- 
ion, the  mortgageor  is  regarded  as  the  owner. 
A  court,  surely,  would  not  permit  a  juryman 
to  excuse  himself,  by  denying  he  was  a  free- 
holder, because  there  was  a  mortgage  on  his 
land.  A  mortgageor  in  possession,  and  before 
foreclosure,  is  competent  to  be  a  tenant  to  the 
prcecipe  •  for  he  can  levy  a  fine,  or  suffer  a  re- 
covery. He  is,  therefore,  aterre-tenant;  and,  in 
the  case  stated  at  the  bar,  I  should  incline  to 
think  the  judgment  creditor  might  have  a 
scire  facias  against  the  heir  or  assignee  of  the 
mortgageor. 

But  it  is  not  essential  to  give  any  definite 
opinion  on  these  points  ;  nor  do  I  wish  to  be 
understood  to  do  so,  for,  admitting  that  the 
remedies  to  the  purchaser  of  an  equity  of  re- 
demption are  not  as  complete  as  they  are  in 
other  cases,  this  will  not  limit  the  operation  of 
the  positive  directions  and  powers  in  the  act  to 
which  I  have  alluded.  It  would  only  be  to  be 
regretted  that  the  remedial  part  of  the  act  was 
not  extensive  enough  ;  and  it  might  lead  to 
legislative  amendment.  The  creditor  in  En- 
gland was  allowed  his  extent  a  long  time  before 
the  statute  provided  a  remedy  for  him  on  evic- 
tion. And  perhaps  similar  difficulties  might 
be  started,  as  to  the  power  of  a  court  at  law,  to 
give  full  effect  to  the  purchase  of  a  trust  estate, 
under  the  statute  of  frauds  ;  but  still  the  sale 
thereof,  on  execution,  is  not  to  be  disputed. 
The  selling  of  real  estates,  and  equities  of  re- 
demption on  execution,  is  peculiar  to  us  ;  and 
it  would  not  be  surprising  if  some  of  the  tech- 
nical rules  of  the  common  law  might  meet 
with  difficulty  in  their  application  to  the  case. 
If  the  purchaser  can  take  possession  as  against 
the  mortgageor,  when  in  possession,  he  may 
defend  himself  against  an  ejectment  by  the 
mortgagee,  by  bringing  the  debt  into  court. 
In  this  way  he  may  protect  himself  completely 
at  law.  The  doctrine  of  *equitable  as-  [*73 
sets  (and  which  was  much  pressed  upon  us  in 
the  argument)  is  not,  however,  affected  by 
allowing  the  sale  of  an  equity  of  redemption. 
It  is  settled,  that  an  equity  of  redemption  is 
not  equitable  assets,  as  against  judgment  cred- 
itors. Arguments  drawn  from  inconvenience 
are  entitled  to  much  consideration,  in  cases  of 
doubtful  construction ;  but,  in  the  present 
case,  I  am  of  opinion,  they  operate  in  favor  of 
the  decree.  A  very  considerable  part  of  the 
lands  in  this  State  are  under  mortgage  to  the 
loan  offices,  and  to  individuals  :  it  is  likely 
they  will  continue  so  ;  and  if  judgment  credit- 
ors are  under  a  necessity  in  every  case  of  re- 
sorting to  chancery,  for  leave  to  sell  the  land 
of  the  debtor,  it  would  create  double  suits  and 
double  expense,  and  would  lead  to  much  in- 
convenience and  delay. 

After,  therefore,  the  best  attention  I  have 
been  able  to  bestow  upon  this  nice  and  import- 
ant legal  question,  and  which  was  argued  by 
counsel  in  a  manner  that  did  much  credit  to 
their  researches  and  abilities,  I  am  of  opinion 
the  decree  below  ought  to  be  affirmed.  The 
mortgageor  was  in  possession  when  the  equity 
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was  sold,  and  that  formed  a  material  ingredient 
in  the  case.  This  opinion,  therefore,  is  not 
intended  to  apply  to  the  case  of  a  mortgagee  in 
possession. 

Cited  in— i  Johns.,  43 ;  6  Johns.,  295 ;  18  Johns.,  114 ; 
4  Cow.,  601 :  7  Cow.,  78 ;  5  Wend.,  615 ;  14  Wend.,  66 ; 
15  Wend.,  255;  18  Wend.,  251;  20  Wend.,  263;  21 
Wend.,  486:  24  Wend.,  142 ;  1  Johns.  Ch.,  55 ;  5  Johns. 
Ch.,  455 ;  54  N.  Y.,  605 ;  8  Barb.,  621 ;  19  How.,  483 ;  8 
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JOHN  G.  LEAKE  AND  BERNARDUS 
SWARTWOUT,  JUNIOR,  Appellants, 

v. 

MELANCTON  L.  WOOLSEY,  NATHAN- 
IEL PLATT,  ROBERT  COCHRAN.  JO- 
NAS PLATT,  ZEPHANIAH  PLATT, 
JOHN  BAILEY,  JAMES  KENT,  WIL- 
LIAM BAILEY,  JAMES  BAILEY,  AND 
GEORGE  KER,  Respondents. 

Mortgage — Assignment  by  One  of  Joint  Mort- 
gageors  of  His  Share — Acceptance  of  Assignee 
by  Mortgagee — Proportion  of  Land  Exonerated 
— Subsequent  Agreements  Between  Moi-tgagee 
and  Assignee  of  Mortgageor. 

If  one  of  many  joint  mortgageors  assign  his  inter- 
est to  a  third  person,  who  is  accepted  by  the  mort- 
gagee in  substitution  of  the  assignor,  and  an  indorse- 
ment be  made  on  the  mortgage  and  bond,  that  such 
third  person  is  accepted  in  lieu  of  the  share  the 
assignor  holds  in  the  bond,  and  is  looked  to  for  his 
proportion  accordingly,  the  land  will  be  exonerated 
from  the  proportion  of  the  assignor,  on  his  assignee 
giving  bonds  for  the  balance  ofan  account  between 
the  mortgagee  and  the  assignee,  in  which  the  as- 
signee is  debited  for  the  amount  of  the  proportion, 
§rovided  it  appear  that  those  bonds  have  been  satis- 
ed,  notwithstanding  such  satisfaction  be  under  a 
settlement  made  after  cancelling  the  original  bonds 
of  the  assignee,  by  giving  other  securities,  and  at  the 
time  of  giving  the  same,  the  assignee  have  notice  of 
an  assignment  of  the  bond  and  mortgage  by  the 
mortgageor,  made  between  the  first  and  second 
settlements. 

Citations-1  Ld.  Raym.,  265 ;  3  P.  Wms..  275 ;  3  Ves., 
Jun.,  34 ;  2  Atk.,  383 ;  Id.,  558 ;  2  P.  Wins.,  376  ;  Yelv., 
192 ;  6  Rep.,  44 ;  Cro.  Jac..  254. 

ON  APPEAL  from  chancery,  the  case  was 
this  :  The  respondents,  excepting  Ker,  had 
purchased  of  one  Coll  M'Gregor,  a  large  tract 
of  land  in  the  County  of  Clinton,  for  the  sum 
of  £10,241 10s.  Of  this  £2,000  only  being  paid 
in  cash,  the  residue  was  secured  by  a  bond 
and  mortgage  from  the  purchasers,  dated  on 
the  24th  of  February,  1796,  payable  in  four  in- 
stallments :  three  of  £2,000,  and  the  fourth  of 
£2,241  10*.  the  first  on  June  1,  1798,  without 
interest ;  the  rest  on  the  first  days  of  June, 
1799, 1800  and  1801 1 ,  with  interest.  At  or  about 
the  time  of  executing  this  bond  and  mortgage, 
74*]  Ker,  *wishing  to  buy  out  the  interest  of 
Cochran,  agreed  with  M'Gregor  and  Cochran, 
to  be  substituted  in  the  place  of  Cochran  with 
respect  to  his  interest  in  the  lands,  and  also 
with  respect  to  his  responsibility  for  the  money 
secured  to  be  paid  by  the  mortgage.  In  con- 
sideration of  being  so  substituted,  Ker  agreed 
to  give  Cochran  £100  for  his  bargain,  and  to 
repay  him  his  proportion  of  the  £2,000  cash, 
paid  to  M'Gregor,  amounting  to  the  sum  of 
£200.  In  consequence  of  these  arrangements, 
M'Gregor  lent  to  Ker  the  £100  agreed  by  him 
to  be  paid  to  Cochran,  and  returned  to  Coch-  i 
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ran  the  £200  received  as  his  proportion  of  the 
£2,000  paid  down.  A  memorandum  of  the 
purpose  with  which  these  transactions  were 
had,  was  made  on  the  bond  and  mortgage  in 
these  words  :  "  I  acknowledge  and  accept  of 
George  Ker,  Esq.,  in  lieu  of  the  share  which 
Robert  Cochran  holds  in  the  within  bond,  and 
look  to  said  Ker  for  his  proportions  according- 
ly. New  York,  24th  of  January,  1796." 
Cochran,  on  this,  by  the  direction  of  Ker,  con- 
veyed his  interest  in  the  lands  purchased  of 
M'Gregor,  consisting  of  one  tenth,  to  Mrs.  Ker 
On  the  25th  of  June,  1796,  Coll  M'Gregor 
settled  an  account  with  Ker,  on  the  balance  of 
which  there  appeared  due  from  Ker  £16,334. 
In  this  account  M'Gregor  debited  Ker  with 
£1,100  for  2,000  acres  of  land  held  with  Platt 
and  others.  In  satisfaction  with  the  balance 
just  struck,  and  in  pursuance  of  M'Gregor's 
desire,  Ker  gave  his  bond  (£3,750  of  which 
had  been  paid  to  one  William  Maxwell),  and 
for  the  residue  the  joint  bond  of  himself  and 
wife,  payable  one  year  after  date,  with  interest 
at  six  per  cent. ,  to  Isabella  8.  Fotheringham, 
between  whom  and  M'Gregor  a  treaty  of  mar- 
riage at  the  time  subsisted.  Within  two  months 
after  settling  the  above  account  in  the  antece- 
dent manner,  it  appeared  on  a  more  accurate 
investigation,  that  some  errors  had  crept  in, 
which  were  by  consent  rectified,  and  by  an  in- 
dorsement on  the  last  mentioned  bond,  the 
amount  was  reduced  to  £10,507  0«.  6d.  On 
the  10th  of  November,  1796,  the  bond  and 
mortgage  from  the  respondent  to  M'Gregor 
were  assigned  to  him  by  the  appellant  Swart- 
wout,  in  part  payment  for  an  estate.  Of  this 
assignment  Ker  had  notice  about  the  last  of 
November,  1796.  Swartwout,  owing  a  large 
debt  to  the  other  appellant  Leake,  in  order  to 
secure  its  payment,  assigned  to  him  the  bond 
and  mortgage  from  the  respondents.  From  an 
answer  of  the  respondent  *Ker  to  a  bill  [*7£> 
filed  against  him  and  others  by  the  assignees 
of  Coll  M'Gregor,  it  appeared  that  in  January. 
1798,  Coll  M'Gregor  (between  whom  and  Miss 
Fotheringham  a  coolness  then  subsisted)  de- 
manded of  Ker  the  bond  which  he  and  his 
wife  had  executed  to  her.  In  consequence  of 
this,  Ker  obtained  the  bond  from  Miss  Fother- 
ingham, and  carried  it  to  M'Gregor,  in  whose 
presence  it  was,  with  his  consent,  cancelled  and 
burnt.  Shortly  after  this  transaction,  an  ac- 
count was  again  stated  between  M'Gregor  and 
Ker,  on  which  the  latter  was  found  indebted 
to  the  former  £10,507,  exclusive  of  a  loan  of 
£5,000.  In  satisfaction  of  these  sums,  Ker, 
with  the  concurrence  of  M'Gregor,  destroyed 
a  declaration  of  trust  from  the  latter,  for 
township  No.  28  in  Jessup's  patent.  After 
this,  the  settlement  thus  made,  was,  at  the  re- 
quest of  M'Gregor,  waived  by  Ker,  who  having 
a  bond  and  mortgage  from  one  Hamilton  and 
others  to  himself,  assigned  them  over  to  M'Gre- 
gor in  full  of  all  demands.  M'Gregor  died 
since,  insolvent.  The  bill  below  was  against 
the  respondents  for  payment  of  the  debt  of 
£8,241  10*.  with  interest,  or  that  they  might 
be  foreclosed.  The  Chancellor  ordered  that 
Cochran's  one  tenth  should  be  considered  as 
paid,  and  that  it  should  be  referred  to  the 
master  to  report,  after  deductinghis  one  tenth, 
what  was  due  on  the  mortgage  ;  and  that  the 
same  should  be  paid  by  the  original  obligors. 
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For  this  decree  his  honor  thus  assigned  his 
reasons : 

Mr.  President :  In  my  opinion,  the  mort- 
gage and  bond,  being  the  joint  act  of  all  the 
parties,  could  not,  as  far  as  respected  their  re- 
spective interests,  receive  a  new  modification 
without  the  consent  of  all.  It  was,  however, 
competent  to  M'Gregor  to  receive  the  por- 
tions of  one  or  more  of  the  obligors,  and  to 
credit  the  amount  paid,  which,  though  placed 
to  the  account  of  all  the  obligors  as  so  much 
paid  of  the  debt,  generally,  would,  if  the 
whole  proportion  of  the  person  paying  was 
satisfied,  operate  to  discharge  him  in  any  ac- 
tion for  contribution  between  themselves. 
The  operation  of  a  release  to  one  of  the  par- 
ties to  a  joint  contract,  to  discharge  all,  is 
•ttricti  juris;  it  is  on  the  ground  of  a  presumed 
satisfaction,  and  severance  of  contract  which 
it  implies.  But  though  this  is  the  doctrine  of 
strict  law,  the  same  decree  of  rigor  is  not  ex- 
tended to  devices  calculated  to  produce  the 
same  effect  in  a  more  circuitous  mode.  So 
7<>*]  covenant  not  to  sue,  cannot,  it  has  *been 
ield,  be  taken  advantage  of  at  law  by 
way  of  release.  (1  Ld.  Raym.,  265.)  It  is 
evidently  in  the  power  of  a  person  holding  a 
joint  contract,  so  to  direct  a  suit  on  it,  as  to 
charge  only  one  or  more  of  the  joint  contract- 
ors, and  is  every  day's  practice  at  law,  and  the 
•only  remedy  of  the  persons  against  whom  the 
recovery  is  had,  to  enforce  a  contribution 
from  their  contractors,  not  affected  by  the  re- 
covery. If,  however,  those  have  already  satis- 
fied their  full  proportions,  no  injury  having 
arisen  to  the  persons  subject  to  such  recovery, 
there  is  no  point  on  which  they  can  rest  their 
claim  to  contribution.  If  this  may  be  done 
tacitly,  I  can  discover  no  good  reason  why  it 
should  not  be  the  legal  object  of  a  coven- 
ant indirectly  to  avoid  a  process  for  contribu 
tion.  If  the  indorsement  in  this  case  had  ac- 
knowledged the  receipt  of  a  sum  of  money 
equal  in  amount  to  Cochran's  one  tenth  of  the 
•debt,  it  would  not  be  deemed  prejudicial  to 
the  interest  of  the  co-obligors  ;  and  whether 
it  was  actually  paid  in  money,  or  agreed  to  be 
•credited,  on  an  arrangement  between  them,  to 
substitute  some  other  object  existing  in  proper- 
ty on  contract,  could  be  of  no  consequence  to 
-any  others  than  those  who  were  the  parties  to 
the  transaction  making  such  substitution. 

Assuming  it,  then,  as  legal,  as  well  as  equit- 
able, in  certain  cases  to  permit  the  person 
complying  with  what  is  deemed  his  full  pro- 
portion of  duty  on  this  contract,  to  be  virtu- 
ally, though  not  formally,  discharged  by  the 
agency  of  the  person  with  whom  the  joint 
contract  is  made,  the  next  question  is,  what 
was  the  operation  of  the  agreement  in  this  in- 
stance ?  The  indorsement  both  in  the  bond 
and  mortgage,  is,  "  I  acknowledge  and  accept  of 
George  Ker,  in  lieu  of  the  share  which  Rob- 
ert Cochran  holds  in  the  within  bond."  This 
part  of  the  agreement  is  inaccurate  in  its  lan- 
guage :  it  speaks  of  acknowledging  and  ac- 
cepting of  Ker,  in  lieu  of  Cochran's  share, 
which  it  is  said  he  holds  in  the  within  bond  ; 
"but,  however  inapplicable  the  term  hold  may 
be,  as  descriptive  of  a  duty,  the  former  part  of 
the  sentence  distinguishes,  not  the  person  of 
Ker,  as  instead  of  that  of  Cochran,  but,  with 
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precision,  the  acceptance  of  the  person  of  Ker, 
in  lieu  of  the  share  of  Cochran  ;  this  in,  in  my 
opinion,  a  strong  mark  of  the  intent.  There 
were  ten  obligors,  and  from  the  silence  of 
the  securities  as  to  the  inquality  of  interest, 
or  obligation  in  discharge  of  the  debt,  I  think 
it  is  a  legal  inference  that  all  were  equally  to 
contribute  to  its  discharge  ;  *there  is  [*77 
no  allegation  of  such  inequality,  and  all  the 
answers  concur  in  representing  the  debt  as  an 
equal  one  on  all  the  parties. 

If  this  is  admitted,  the  share  of  Cochran 
was  susceptible  of  exact  liquidation  by  a  sim- 
ple arithmetical  process,  which  only  was  nec- 
essary to  reduce  it  to  certainty.  If  so,  the 
share  of  Cochran,  in  language,  is  a  little  sub- 
ject to  doubt,  as  if  the  parties  had  expressed 
themselves  in  the  more  definite  terms,  of  the 
precise  number  of  dollars  intended  to  be  con- 
sidered as  satisfied ;  and,  whether  the  ac 
knowledgment  was  that  he  had  received  a 
certain  sum,  or  that  he  had  made  an  arrange- 
ment to  credit  a  certain  sum,  in  consequence 
of  Ker's  responsibility  to  him,  does  not,  in  my 
opinion,  materially  vary  the  situation  of  the 
parties.  In  both  cases  the  other  parties  might 
be  called  upon  to  adjust  the  difference  of  pay- 
ments by  contribution,  if  in  the  event  of  a  suit 
on  the  joint  contract,  an  additional  sum 
should  be  exacted  from  him,  beyond  his 
proportion.  By  way  of  fixing  this  intent 
more  determinately,  it  is  added,  that  he 
looks  to  said  Ker  for  his  proportion  accord- 
ingly. This  looking  to  Ker  for  his  propor- 
tion of  Cochran's  seems  to  be  in  pursuance 
of  the  same  idea  ;  not  that  he  looked  to  Ker 
as  a  substitute  in  the  contract  for  Cochran, 
but  to  Ker  for  the  proportion  of  Cochran.  In- 
deed, it  can  scarcely  be  presumed  that  the 
parties  could  have  supposed  a  complete  sub- 
stitution legally  practicable ;  it  could  not  have 
entered  into  their  imagination  that  Ker  could 
be  considered  as  a  co-obligor  with  the  others  ; 
and  if  not,  the  mortgage,  being  merely  a  col- 
lateral security  for  its  discharge,  must  be  con- 
sidered as  invalid  to  the  amount  of  the  satis- 
faction on  the  bond.  I  do  not,  however,  mean 
to  assert  that  it  was  not  in  the  power  of  the 
parties  so  to  modify  this  transaction  as  to  re- 
tain the  lien  on  the  lands,  and  virtually  to  dis- 
charge the  person  of  Cochran  ;  yet,  that  if 
this  was  done  by  way  of  release,  it  would,  in 
legal  operation,  destroy  the  whole  instrument, 
cannot  be  urged  with  effect  against  the  mode 
adopted  by  the  parties.  The  complainants  re- 
ceived the  bond  and  mortgage  with  the  in- 
dorsement to  them,  calculated  to  disclose 
the  nature  of  this  transaction.  Whatever 
might  be  the  consideration  or  inducement 
as  to  Ker,  the  contract  made  with  Cochran, 
and  his  parting  with  his  share  of  the  land  to 
Ker's  wife,  was  a  sufficient  consideration  as  to 
him ;  and  whatever  complection  the  business 
might  assume,  as  between  M'Gregor  and  Ker, 
the  *right  of  creditors  not  being  affected  [*78 
by  it,  it  could  have  no  restrospective  effect, 
so  as  to  avoid  the  contract  made  with  Cochran. 
As  between  Cochran  and  M'Gregor  it  was 
conclusive,  and  it  does  not  lie  in  the  mouth 
of  the  complainants,  now  representing  M'Gre- 
gor, to  set  up  subsequent  transactions,  to 
which  Cochran  was  a  stranger,  to  impeach  a 
bargain  which  he  is  interested  in  maintain- 
CAINES'  CASES,  1. 


1804 


LEAKS  v.  WOOLSEY. 


78 


ing,  nor  ought  they  to  be  permitted  to 
•charge  the  other  mortgageors  with  a  sum  of 
money  which  the  person  from  whom  they  de- 
rive their  rights  has  relinquished,  as  part  of 
the  money  secured  by  the  mortgage.  It  can- 
not, therefore,  be  necessary  to  trace  the  wind- 
ing steps  of  M'Gregor,  Ker,  his  wife,  and  Miss 
Frothiugham,  detailed  in  the  answers  of  the 
latter  in  another  cause,  which  were  used  at  the 
hearing  ;  for  all  those  relate  to  transactions 
subsequent  to  the  agreement,  in  consequence 
of  which  the  indorsement  was  made,  and  can- 
not possibly  affect  it.  The  letters  of  the  sev- 
eral defendants  are  conceived  in  general  terms, 
and  nothing  is  to  be  collected  from  them  preju- 
dicial to  their  interests  ;  for  the  expressions 
in  these  letters  would  equally  apply  to  half,  or 
a  smaller  portion  of  the  money  secured,  if  no 
more  remained  unpaid ;  but  a  better  reason 
is,  that  supposing  Cochran's  share  satisfied,  no 
act  of  theirs,  as  against  the  other  mortgageors, 
could  place  it  in  statu  quo,  nor  could  it  pos- 
sibly replace  Cochran,  as  a  party  liable.  And 
if  not,  -it  would  certainly  be  very  inequitable 
to  compel  them  to  pay  his  proportion,  without 
a  possibility  of  resorting  to  him  for  a  contribu- 
tion. 

From  this  train  of  reasoning,  I  am  of  opin- 
ion that  Cochran's  one  tenth  must  be  consid- 
ered as  paid,  and  that  it  be  referred  to  a  mas- 
ter to  report  the  sum  due,  rejecting  the  one 
tenth. 

1  Against  this,  the  appellants  contended  :  1st. 
That  whatever  might  be  the  effect  of  the  agree- 
ment between  M'Gregor,  Cochran,  and  Ker, 
upon  the  bond,  at  all  events  the  land  remain- 
ed liable,  as  Ker  took  Cochran's  conveyance, 
subject  to  the  mortgage.  2d.  That  the  settle- 
ment with  M'Gregor,  by  Ker,  was  fraudulent, 
and  after  notice  of  his  assignment,  as  was  evi- 
dent, 1st.  From  the  non-production  by  M'Gre- 
gor of  the  bond  and  mortgage,  at  the  time  of 
this  pretended  settlement:  and  was  in  itself  a 
sufficient  reason  to  presume  an  assignment. 
3d.  From  the  known  insolvency  of  M'Gregor. 
3d.  That  allowing  the  first  settlement  to  have 
been  good,  still,  when  the  bond  to  Miss 
Fotheringham  was  given  up  and  cancelled,  it 
79*]  was  *as  if  it  had  never  been  in  existence, 
and  then  the  subsequent  settlement  was  clear- 
ly fraudulent,  being  after  notice  admitted. 

On  behalf  of  the  respondent,  it  was  insisted 
that  the  words  of  the  indorsement  clearly  ex- 
onerated the  land  from  Cochran's  proportion, 
M'Gregor  having  thereby  accepted  Ker  as  his 
•debtor  for  that  amount.  That  this  was  evi- 
dent, 1st.  From  the  account,  in  which  Ker  is 
charged  £1,100  for  the  land  held  by  him,  with 
Platt  and  others.  2d.  The  money  due  on  the 
bond  and  mortgage  was  not  payable  till  the 
expiration  of  two,  three,  four  and  five  years, 
but  on  the  bond  given  by  Ker  it  was  due  in 
one  year.  3d.  The  return  of  the  £200  to 
Cochran  evinced  a  new  transaction,  in  which 
the  original  liability  of  Cochran  was  done 
away. 

Mr.  Harison,  for  the  appellants.  It  is  con- 
trary to  reason,  to  suppose  landed  security 
should  be  relinquished  for  personal.  The  in- 
tention of  the  parties,  from  the  words  of  the 
indorsement,  was,  that  the  person  of  Ker 
should  be  substituted  for  that  of  Cochran,  but 
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that  the  land  should  remained  charged.  The 
estate  in  it  was  vested  in  M'Gregor  by  the 
mortgage,  and  it  could  not  be  devested,  with- 
out a  compliance  with  the  condition.  It  was 
impossible  to  effect  this  by  the  indorsement ; 
for,  nothing  short  of  payment  is  a  perform- 
ance of  the  condition.  The  estate  of  the 
mortgagee,  on  executing  the  deed,  passes  out 
of  the  mortgageor,  and,  upon  common  law 
principles,  the  mortgagee  is  seized,  or  the  fee 
defeasible  by  performance  of  the  condition. 
(1  Pow.  on  Mort.,  226.)  If,  then,  the  estate  was 
in  M'Gregor  till  performance  of  the  condition, 
and  that  condition  is  now  unperformed,  the 
estate  thus  in  him  passes  to  his  assignee,  from 
whom  we  claim,  and  would  be  entitled,  in  an 
ejectment,  to  set  up  this  our  rule.  (Co.  Litt 
206-208,  b.)  Till  a  conveyance,1  the  legal 
estate  remained  in  the  mortgagee  and  his 
assignees.  But  it  is  contended  that  the  settle- 
ment made  between  Ker  and  M'Gregor  is 
equivalent  to  a  payment  pro  tanto,  and  con 
elusive  on  the  appellants.  We  insist,  how- 
ever, from  the  facts,  that  it  appears  Ker  had 
notice  of  the  assignment  by  M'Gregor,  and 
that  any  payment  afterwards  made  by  Ker  was 
in  his  own  wrong.  In  order  to  affect  with  no- 
tice, it  is  not  necessary  that  it  should  be  writ- 
ten.3 If  the  circumstances  be  such  as  ought 
to  induce  an  inference  that  an  assignment  had 
been  made,  it  is  sufficient.  The  absence  of 
the  bond  and  mortgage,  on  the  *first  [*8O 
pretended  settlement,  was  equal  to  this.  But 
011  the  second,  when  the  first  was  cancelled,  a 
new  bond  and  new  modes  of  payment  adopted, 
the  notice  is  admitted.  On  this  point,  there- 
fore, if  on  no  other,  we  conceive  the  decree 
must  be  reversed. 

Mr.  Pendleton,  contra.  It  is  needless  to  say 
anything  on  the  necessity  of  a  reconveyance, 
to  revest  the  estate  of  the  mortgageor.  For 
what  has  been  urged  on  that  head,  applies 
only  to  cases  where  there  has  been  a  forfeit- 
ure, and  the  estate  rendered  absolute  in  the 
mortgagee.  Here,  however,  if  the  estate  is 
discharged  from  the  tenth  of  the  mortgage 
money,  it  is  by  a  payment  made  before  for- 
feiture. The  first  installment  on  the  bond  was 
due  in  June,  1798.  The  most  disputed  settle- 
ment by  Ker,  was  in  the  January  antecedent. 
But  the  payment,  as  it  in  fact  was,  which  then 
took  place,  was  not  of  the  money  due  on  the 
bond  and  mortgage.  That  had  been,  as  to 
Cochran  and  his  substitute  Ker,  previously 
satisfied  by  the  bonds  in  June,  1796,  at  which 
time  M'Gregor  was  owner  of  both  bond  and 
mortgage.  The  transaction  which  then  took 
place  was  a  complete  act  :  and  surely  at  that 
time  he  had  a  rijjht  to  take  payment  of  his 
mortgage  money  in  any  way  he  "pleased.  He 
did  then,  on  that  day,  as  appears  from  the  ac- 
count in  his  own  handwriting,  receive,  in  a 
manner  pointed  out  by  himself,  payment  of 
£1,100  from  Ker,  for  the  2,000  acres  of  land, 
held  by  him  with  Platt  and  others,  the  very 
identical  share  of  Cochran  in  the  original  pur- 
chase from  M'Gregor.  The  subsequent  as- 


h—See ante,  p.  50,  nnte. 

2.— Whatever  is  sufficient  to  put  the  party  on  in- 
quiry, is  enough.  Smith  v.  Low,  I  Atk..  489.  And 
if  a  ihortfragtH?  '*-'  affected  with  notice,  his  assignee 
will  take  subject  to  it.  Whalley  v.  Whalley,  1  Vern.. 
484. 
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signment  to  Swartwout  could  never  defeat 
this  payment,  thus  fairly  and  fully  made. 
After  this  settlement,  so  perfected  and  carried 
into  execution,  whether  the  bond  by  which  it 
was  effected  was  destroyed,  or  in  whatever 
way  satisfied,  nothing  which  took  place  relat- 
ing to  it  could  revive  rights  long  previously 
extinguished,  and  that  in  favor  of  persons  who 
then  had  none.  By  the  words  of  the  indorse- 
ment, Ker  was  substituted  for  Cochran's  por- 
tion in  the  bond  ;  for  that  portion  the  land  was 
only  a  security  ;  when,  therefore,  that  portion 
was  paid  by  the  bond  to  Maxwell  (which  has 
been  fully  discharged),  and  the  bond  to  Miss 
Fotheringham  given  for  the  collective  debt  of 
Ker,  the  land  was  necessarily  exonerated.  In 
the  indorsement,  M'Gregor  says  he  looks  to 
Ker.  This  is  a  strong  declaration  that  he  does 
not  look  to  the  land.  If  so,  it  is  a  criterion 
81*]  on  which  the  exposition  *of  the  indorse- 
ment is  to  be  made.  For  in  expositions  the 
intent  is  the  governing  principle.  (Smith  v. 
Parkhurst,  3  Atk.,  135.)  And  that  the  intent 
should  be  to  look  to  the  person  of  Ker,  is  not 
so  surprising,  if  we  consider  Ker's  personal 
transactions  with  M'Gregor  then  amounted  to 
£16,000.  Besides,  there  was  an  inducement 
to  accept  Ker's  personal  security,  and  exon- 
erate the  land.  It  accelerated  the  payment 
five  years.  The  rate  of  interest  was  altered 
from  7  to  6  per  cent.  How,  then,  could  land 
continue  liable  for  a  sum  at  seven  per  cent, 
when  a  bond  was  given  for  the  same  sum  at 
six  ?  It  is  plain,  that  to  obtain  payment  at  an 
early  day,  the  land  and  one  per  cent,  was 
given  up.  To  discharge  land  of  a  mortgage 
debt  any  common  parol  declaration  or  dis- 
charge is  sufficient.  (1  Pow.  on  Mort.,  187.) 
The  indorsement  therefore  is  adequate.  Then, 
if  the  debt  was  discharged,  the  land  followed 
of  course.  (Martin,  ex  dem.  Weston,  v.  Mowlin; 
2  Burr.,  979.)  On  this  principle  the  doctrine 
of  notice  will  apply  most  forcibly  to  the  ap- 
pellants. The  indorsement  on  the  bond  and 
mortgage  purported  an  exoneration  of  the 
land,  and  the  personal  substitution  of  Ker. 
The  assignees,  therefore,  of  such  bond  and 
mortgage,  received  them  after  a  full  notice, 
written  on  the  instruments.  The  subsequent 
payment  of  a  prior  personal  substitution  for 
the  share  of  Cochran,  could  not  revive  those 
rights,  which  that  personal  substitution,  and 
the  bonds  thereon  given,  had  extinguished. 

Mr.  Hamilton,  in  reply.  It  is  on  that  sub- 
sequent payment  we  think  we  have  a  right  to 
rely.  When  it  was  made  Ker  had  full  notice 
of  the  assignment  to  Swartwout.  Instead  of 
settling,  or  paying,  as  it  is  termed,  he  should 
have  withheld,  till  convinced  that  his  pay- 
ments would  not  prejudice  the  rights  he  knew 
were  transferred  to  Swartwout.  Acting  other- 
wise evinced  a  spirit  of  favoritism.  On  the 
point  of  substitution  by  the  indorsement  and 
conveyance,  it  must  be  held,  that  when  Ker 
took  the  estate  and  place  of  Cochran,  he  took 
them  with  all  the  liabilities  they  were  under, 
when  held  and  occupied  by  him,  into  whose 
shoes  he  stepped.  If  the  payment  of  a  pro- 
portion of  the  mortgage  by  Cochran  would 
not  extinguish  in  M'Gregor  the  right  to  charge 
all  the  land  with  the  residue,  it  could  not, 
when  made  by  Ker,  deprive  him  of  it.  There- 
fore, allowing  the  substitution  in  the  fullest 
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extent,  and  the  total  exoneration  of  Cochran, 
that  was  no  discharge  of  the  land.  All  that 
can  be  effected  by  the  payment  of  Ker  is  a 
diminution  *of  the  charge  on  the  land,  1*82 
not  a  diminution  of  the  land  charged.  If,  by 
his  proportion  continuing  liable,  he  pay* 
twice,  that  is  a  matter  of  contribution  between 
him  and  his  co-obligors,  but  nothing  to  usr 
who  receive  only  our  original  sum.  At  law 
the  indorsement  could  never  operate  to  dis- 
charge the  person  of  Cochran  ;  in  equity  it 
might.  But  in  equity  it  never  would  be  con- 
sidered as  being  a  pro  tanto  discharge  of  the 
land  from  the  mortgage.  Therefore,  though 
equity,  perhaps,  would  not  have  allowed 
M'Gregor  to  proceed  against  the  person  of 
Cochran,  it  would  have  permitted  a  foreclos- 
ure against  Cochran's  share  in  the  hands  of 
Ker.  If  this  would  have  been  endured  in 
M'Gregor,  certainly  in  his  assignee.  The 
whole  of  the  settlements  relied  on  are  bonda 
for  bonds,  and,  therefore,  no  payments.  The 
facts,  however,  warrant  a  presumption,  that 
the  bond  to  Miss  Fotheringham  was  in  con- 
sideration of  marriage,  and  as  a  portion  ; 
when  the  marriage  did  not  take  effect  the  con- 
sideration failed,  and  the  money  intended  to 
be  secured  to  Miss  Fotheringham  became  due 
to  M'Gregor,  as  his  original  property  in  the 
bond  and  mortgage.  To  pay  money  for  that 
proportion  of  the  bond  and  mortgage  after- 
wards to  M'Gregor,  was  to  make  a  payment 
on  that  which  Ker  knew  was  assigned  to  the 
respondent  Swartwout.  It  consequently  was 
done  in  his  own  wrong,  and  we  have  a  right 
to  look  for  the  whole  amount  from  the  per- 
sons bound,  and  all  the  land  originally 
charged. 

The  majority  of  the  court  being  of  opinion 
with  the  Chancellor,  for  the  reasons  he  assigned, 
it  was  ordered  that  tJie  decree  be  affirmed. 

SPENCER,  J. ,  contra.  The  questions  arising 
in  this  cause,  are  principally :  1st.  What  is  the 
legal  effect  of  the  indorsement  made  on  the 
bond  and  mortgage,  given  to  Coll  M'Gregor  by 
Robert  Cochran  and  nine  others,  whereof  Ker 
is  not  one,  in  these  words  :  "I  acknowledge 
and  accept  of  George  Ker,  E.««q.,  in  lieu  of  the 
share  which  Robert  Cochran  holds  in  the 
within  bond,  and  look  to  said  Ker  for  his  pro- 
portion accordingly.  New  York,  24th  Feb- 
ruary, 1796."  2d.  Whether,  from  posterior  tran- 
sactions, the  appellants  have  lost  their  right 
to  insist  on  the  mortgage  as  a  security,  as  well 
for  the  nine  tenths  as  for  the  one  tenth  part 
of  the  money  .thereby  secured,  and  due  from 
Cochran,  provided  the  above  indorsement  did 
not,  in  judgment  of  law,  operate  to  discharge 
Cochran's  *share  due  on  the  mortgage.  [*83 
I  shall  consider  the  first  question  independ- 
ently of  the  alleged  understanding  of  the 
parties. 

This,  for  three  reasons  :  1st.  Because  this  is 
not  a  controversy  between  the  original  parties 
to  that  transaction  (M'Gregor  and  Ker),  but 
between  the  assignee  of  the  former  and  Ker. 
When  this  assignment  was  made  to  Swartwout 
by  M'Gregor,  it  was  for  the  whole  sum  ex- 
pressed in  the  mortgage.  The  indorsement, 
to  be  sure,  was  on  it ;  and  by  the  true  expo- 
sition of  tliat  indorsement,  was  his  interest  and 
CAINES'  CASES,  1, 


1804 


LEAKE  v.  WOOLBEY. 


83 


right  acquired  in  it  to  be  determined,  without 
reference  to  any  conception  of  the  parties,  as 
to  the  operation  of  that  indorsement.  2d.  Be- 
cause parol  evidence,  substantially  to  vary  or  im- 
pugn an  agreement  in  writing,  even  as  between 
the  same  parties,  cannot  be  admitted,  much 
less  between  one  of  the  parties  and  a  third 
person,  who  has  acquired  a  right  under  such 
agreement.  (Mori-is,  etal.  v.  Ansell,  3  P.  Wms., 
275  ;  3  Ves.,  Jun.,  34  ;  2  Atk.,  383  ;  Ib.,  558.) 
3d.  Because,  whatever  M'Gregor  might  say 
in  relation  to  his  understanding  of  the  intent 
and  operation  of  the  indorsement,  ought  not 
to  be  regarded  ;  he  having,  for  a  full  and  val- 
uable consideration,  assigned  the  mortgage  as 
due  in  toto  ;  his  subsequent  declarations  to  the 
contrary  would  evince  that  he  had  been 
guilty  of  fraud  in  that  assignment,  and  this 
would  justly  derogate  from  his  testimony.  If 
the  rule  that,  in  assignments  of  choses  in  act- 
ion, the  assignee  takes  them  subject  to  all  the 
equity  between  the  parties,  does  obtain  upon 
the  assignment  of  a  mortgage,  and  of  which 
perhaps  there  is  doubt,  still  it  cannot  reach  a 
case  of  this  kind,  where  the  parties  wholly  re- 
lied on  a  written  stipulation,  and  must  be 
bound  by  its  construction.  The  indorsement 
will  not  admit  of  a  literal  construction.  Coch- 
ran  held  no  share  in  the  bond,  but  was  held  by 
it  to  the  payment  of  the  sum  expressed. 
M'Gregor  accepted  Ker  in  lieu  of  Cochran  in 
the  within  bond,  and  was  to  look  to  him  for 
his  proportion  accordingly.  It  is  to  be  recol; 
lected  that  the  indorsement  was  both  on  the 
bond  and  mortgage  in  the  same  words  ;  and 
it  is  to  be  presumed,  because  universally  the 
case,  that  the  mortgage  had  reference  to  the 
bond  ;  and  no  reason  can  be  assigned  why, 
when  the  indorsement  was  made  on  the  mort- 
gage, Ker  should  be  accepted  in  •  lieu  of  Coch- 
ran, as  to  his  liability  on  the  bond  only,  if  the  par- 
ties had  intended  that  M'Gregor  was  to  renounce 
the  real  security  he  held.  The  expression  of 
the  one  is  the  exclusion  of  the  other,  especially 
when  this  indorsement  is  made  on  the  mort 
84*]  gage,  and  refers  *to  a  bond.  If  collat- 
eral facts,  existing  at  the  time  of  the  trans- 
action be  resorted  to,  and  if  we  are  to  imagine 
M'Gregor  actuated  by  his  interests,  these  con- 
siderations would  unite  in  evincing  that  it 
could  not  have  been  his  intention  to  waive  the 
security  he  had,  but  merely  to  substitute  Ker 
for  Cochran,  so  far  only  as  regarded  personal 
responsibility. 

But  in  making  up  my  opinion  on  this  point, 
I  put  out  of  view  these  circumstances,  and 
look  to  the  words  of  the  indorsement,  as  the 
only  true  indicia  of  the  intention  of  the  par- 
ties. The  agreement  only  extends  to  the  bond, 
and  I  cannot  say,  in  contradiction  to  that,  the 
parties  meant  the  mortgage.  Have  subsequent 
transactions  varied  the  case  so  far,  as  that 
either  the  debt  has  been  forgiven,  the  bond 
discharged,  as  respected  Oochran's  proportion 
of  the  debt,  or  the  mortgage  reduced  by  as 
much  as  that  proportion  ?  The  respondents 
rely  much  on  the  exhibition  of  an  account  by 
M'Gregor  against  Ker,  in  June,  1796,  wherein 
he  charged  the  latter  of  Cochran's  proportion 
of  the  bond  and  mortgage,  and  also  upon  the 
execution  of  a  bond  by  Ker  and  his  wife,  to 
Miss  Fotheringham,  by  the  direction  of 
M'Gregor,  as  a  further  security  from  Ker,  for 
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Cochran's  proportion  of  the  debt  in  the  bond 
and  mortgage,  payable  at  a  shorter  period, 
and  at  a  different  rate  of  interest  than  was  re- 
quired by  the  bond  and  mortgage  given  by  the 
respondents  originally  to  M'Gregor.  These 
transactions  are  relied  on  in  two  points  of  view: 
first,  as  evidence  that  Cochran  was  discharged 
from  his  liability  ;  and  second,  as  an  extinguish- 
ment of  a  debt  so  due  from  Cochran. 

As  regards  the  first,  I  am  clearly  of  opinion 
that  the  indorsement  on  the  bond  and  mort- 
gage did  not,  in  law,  exonerate  Cochran  from 
his  liability.  In  the  case  of  Rogers  v.  Payne 
(2  P.  Wms.,  376),  an  action  of  covenant  was 
brought  for  the  nonpayment  of  a  sum  of 
money,  the  defendant  pleaded  a  discharge,  in 
the  nature  of  a  release  without  deed,  in  satis- 
faction of  all  demands.  ( Yelv. ,  192  ;  6  Rep. . 
44;  Blake's  case,  Cro.  Jac.,  254.)  Upon  de- 
murrer, it  was  objected  for  the  plaintiff,  that 
the  plea  was  ill ;  for  that  a  covenant  to  pav 
money,  which  is  by  deed,  cannot  be  discharged 
without  deed,  and  of  that  opinion  was  the 
court,  and  gave  judgment  for  the  plaintiff. 
If,  then,  the  indorsement  not  only  affected  the 
bond,  and  if  that  could  not,  in  law,  be  dis- 
charged without  payment  or  release,  it  fol- 
lows, that  the  indorsement  can  in  no  way  have 
effect. 

As  respects  the  extinguishment,  nothinccan 
be  more  clear  or  better  settled  than  that,  to 
extinguish  *a  debt,  something  of  a  high-  [^85 
er  nature  than  the  debt  to  be  extinguished 
must  be  given.  To  give  one  bond,  for  a  debt 
secured  by  another,  is  no  extinguishment. 
Had  the  bond  given  by  Ker  and  wife  to  Miss 
Fotheringham  been  paid,  the  case,  indeed, 
might  have  been  materially  changed  ;  but  after 
the  assignment  of  the  bond  and  mortgage  by 
M'Gregor  to  Swartwout,  and  after  notice  from 
the  latter  to  Ker,  the  bond  to  Miss  Fotheringham 
was,  at  the  instance  of  M'Gregor,  given  up,  can- 
celled and  burnt ;  and  when  Ker  might  and 
ought  to  have  regarded  the  notice  from  Swart- 
wout that  the  whole  mortgage  was  his,  and  he 
alone  entitled  to  be  paid,  he  proceeded  to  enter 
into  other  arrangements  to  pay  M'Gregor ; 
and  now  insists  on  such  payment,  made,  as  I 
conceive,  in  his  own  wrong.  Had  M'Gregor 
retained  the  bond  given  to  Miss  Fothering- 
ham, after  it  was  in  his  custody,  and  then  in- 
sisted on  Ker's  providing  differently  for  the 
payment  of  it,  the  case  would  have  been  very 
different  from  what  it  is  ;  but  that  bond  was 
destroyed,  Ker  then  was  at  liberty  to  have  re- 
fused paying  M'Gregor  by  so  much  as  the 
amount  of  Cochran's  share  came  to  ;  this  he 
did  not,  though  he  had  notice;  but  afterwards, 
at  different  times,  satisfied  M'Gregor  ;  first,  by 
a  sale  to  him  of  lands  at  100  per  cent  more 
than  they  cost  him  ;  and,  subsequently,  bv  as- 
signing another  bond  and  mortgage.  I  have 
paid  due  attention  to  the  authority  cited  by  the 
respondent's  counsel,  and  I  agree  with  him 
that  a  mortgage  may  be  discharged  by  parol, 
or  may  be  forgiven,  because  it  is  not  a  convey- 
ance of  land  within  the  statute  of  frauds  ;  but 
this  mortgage  has  never  been  discharged,  or 
forgiven,  or  paid,  until  after  it  was  assigned. 
I  agree  further,  that  the  payment  of  the  money 
will  draw  the  land  after  it.'provided  the  pay- 
ment will  be  to  the  right  partv.  A  bond,  how- 
ever, cannot  be  so  discharged.  On  the  whole, 
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it  appears  that  the  appellants  or  respondents 
must  lose  so  much  as  the  share  of  Cochran 
amounted  to.  The  appellants  gave  a  full  con- 
sideration for  the  mortgage  ;  the  respondent 
Ker  has  paid  to  the  amount  of  Cochran's  share, 
but  he  so  paid  it  to  a  person  not  having  a  right 
to  receive  it,  with  full  notice  not  to  pay  him  ; 
he  paid  it,  too,  without  any  legal  necessity, 
consequently  he  ought  to  pay  it  again,  and  to 
the  right  person.  I  am  of  opinion  that  the  de- 
cree ought  to  be  reversed,  and  that  the  appel- 
lants be  permitted  to  insist  on  a  foreclosure, 
as  well  for  the  amount  of  Cochran's  propor- 
tion of  the  debt  as  the  residue  of  the  mort- 
gage. 
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*THOMAS  JENKINS 

v. 


THE     PRESIDENT,     DIRECTORS      AND 

COMPANY  OF  THE  UNION  TURNPIKE 

ROAD. 

1.  Turnpike  Act — Public  Act.  2.  Subscription 
to  Stock — No  Money  Paid — Nudum  Pactum — 
Clause  of  Forfeiture — No  Right  of  Action  on 
Subscription. 

A  turnpike  act,  incorporating  a  company  with  a 
clause  vesting1  the  road,  on  a  certain  event,  in  the 
people,  is  a  public  act,  ut  semi). 

The  mere  subscrbing  to  stock  in  a  turnpike  com- 
pany, where  a  part  of  the  amount  of  each  share  is 
ordered  to  be  paid  at  that  time,  gives  no  interest  in 
the  stock  if  the  money  be  not  paid,  and  the  com- 
pany cannot  bring  an  action  for  the  amount,  as  it  is 
nudum  pactum. 

A  clause  of  forfeiture  of  shares  subscribed,  takes 
away  the  right  of  suing  for  them,  or  money  ordered 
to  be  paid  upon  them. 

Citations— 10  Co.,  57 :  4  Rep.,  77 ;  8  Rep.,  28, 138 ; 
Hob.,  327 ;  6  Mod.,  62;  Freem..  428 ;  Sty.,  231 ;  2  lust., 
200. 

ERROR  on  the  judgment  of  the  Supreme 
Court,  in  a  suit  between  the  same  parties, 
in  which  the  now  plaintiff  was  defendant  be- 
low, and  the  now  defendants  plaintiffs.  The 
case  was  as  reported  in  1  Games'  New  York 
Reports,  381.  Upon  the  decision  there  pro- 
nounced, the  plaintiff  assigned  the  following 
errors  :  1st.  That  the  action  being  founded 
upon  the  act  entitled  "An  Act  to  establish  a 
turnpike  corporation,  for  improving  the  road 
from  New  Lebanon  to  the  city  of  Hudson," 
passed  the  3d  of  April,  1801,  as  set  forth  in 
the  declaration,  it  is  not  alleged,  nor  in  any 
way  stated,  that  the  said  Thomas  Jenkins,  at 
the  time  of  subscribing,  or  at  any  other  time, 
paid  to  the  said  commissioners  ten  dollars,  or 


any  other  sum  of  money,  on  each,  or  any  share 
of  the  said  stock,  by  which  the  said  Thomas 
Jenkins  would  become  entitled  to  the  said 
shares.  2d.  That  it  does  not  appear  by  the 
said  declaration  that  the  parties  were  mutually 
bound  to  each  other  ;  but  that  the  said  com- 
missioners were  at  liberty,  at  any  time  before 
the  surrendering  up  to  the  said  company  the 
said  subscription,  to  erase  the  name  of  the 
plaintiff  from  the  said  subscriptions,  and  to  re- 
ceive others  in  the  place  thereof  ;  nor  does  it 
appear  that  the  said  commissioners,  or  the  said 
president  and  directors,  ever  did  any  act  be- 
fore the  commencing  the  action  below,  by 
which  they  were  bound,  or  in  any  shape  liable 
to  the  said  Thomas  Jenkins  for  the  said  stock, 
by  virtue  of  the  said  subscription.  3d.  That 
it  does  not  appear  in  the  said  declaration  that 
there  was  any  determination  of  the  president, 
direcjors,  and  company  of  the  said  turnpike, 
for  the  payment  of  the  said  several  sums  of 
money  by  the  said  subscriptions  according  to 
the  conditions  and  terms  of  the  said  stock- 
holders. 4th.  That  the  promises  set  forth  in  the 
said  declaration  are  void,  for  want  of  consider- 
ation. 5th.  General  errors.  On  these  grounds 
it  was  insisted  the  judgment  ought  to  be  re- 
versed. 

The  defendants  contended  it  ought  to  be 
affirmed  for  the  following  reasons  :  1st.  Be- 
cause it  does  not  appear  on  the  record  that 
$10  was  by  the  act  required  to  be  paid  on  each 
share  subscribed,  and,  as  it  does  not  appear, 
it  cannot  be  *assigned  for  error.  2d.  r*87 
Allowing  it  might  be  so  assigned,  as  the  obliga- 
tion prescribed  by  the  act  is  to  the  president, 
directors,  and  company,  for  the  whole  amount 
of  $25  upon  each  share,  and  as  the  payment  of 
$10  upon  each  share  was  for  the  benefit  and 
use  of  the  company,  the  nonpayment  of  this 
latter  sum  cannot  be  assigned  by  the  plaintiff, 
as  an  objection  to  the  payment  of  the  former, 
because  he  would  then  be  permitted  to  take 
advantage  of  his  own  wrong.  3d.  Because 
the  commissioners  were  authorized  only  to  re- 
ceive, and  not  erase  subscriptions,  and"  by  ad- 
mitting the  subscription,  were  bound  to  con- 
sider the  plaintiff  a  stockholder,  until  they 
should  declare  his  shares  forfeited ;  and  by 
their  calls  upon  him  for  his  installments,  they 
acknowledged  his  right  to  call  on  them  for 
dividends.  4th.  Because  the  president  and 
directors  are  the  only  organs  through  or  by 
which  the  affairs  of  the  company  can  be  con- 
ducted. 5th.  Because  the  subscription  passed 
to  the  plaintiff  an  interest  and  right  in  the 
stock  of  the  company,  by  virtue  of  which  he 


NOTE.— 1.  Statutes,  public  and  private,  distinction 
between. 

2.  Corporation,  subscription  to  capital  stock,  con- 
sideration, right  of  action  ontubsoription,  forfeiture. 

1.  A  public  act  is  a  universal  rule  that  regards  the 
whole  community,  aiid  of  this  courts  are  bound  to 
take  judicial  notice. 

A  private  act  is  one  which  concerns  only  a  partic- 
ular species,  thing  or  person,  and  of  this  courts  will 
not  take  notice  unless  specially  pleaded. 

Generally  speaking,  statutes  are  public,  and  a  pri- 
vate statute  may  be  regarded  as  an  exception.  A 
statute  may  be  public  in  one  part  and  private  in  an- 
other. Potters  Dwarris  on  Statutes,  52,  53 ;  1  Kent 
Com.,  459.  See,  also,  Smith  v.  Strong,  2  Hill,  241 ; 
Bank  of  Utica  v.  Smedes,  3  Cowen,  662 ;  Young  v. 
Hank  of  Alexandria,  4  Cranch,  388 ;  Stephenson  v. 
Doe,  8  Blackf .  (Ind.),  508. 

Courts  will  respect  a  provision  in  an  act  that  it 
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shall  be  regarded  as  public.  Beaty  v.  Knowler,  4 
Pet.,  152. 

Some  statutes,  public  in  their  nature,  must  be  special- 
ly pleaded,  as  statutes  of  limitation  and  usury.  Pot- 
ters' Dwarris  on  Statutes,  55,  citing  Gould  v.  John- 
son, 2  Ld.  Raym.,  838;  Voorhies  v.  Voorhies,  24 
Barb.,  150 ;  Sands  v.  St.  John,  36  Barb.,  628. 

In  some  cases  courts  have  jwliciaUu  notictsl  private 
statute*.  Halbert  v.  Skyles,  1  A.  K.  Marsh.  (Ky.), 
368 ;  Farmers'  and  Mechanics'  Bank  v.  Jervis,  1 
Monr.  (Ky.),  4.  See  Le  Grand  v.  College,  5  Munf., 
(Va.),324. 

2.  Considerable  discussion  has  arisen  concerning 
the  grounds  upon  which  the  'above  decision  was 
based.  Judge  Potter  says  in  speaking  of  this  case, 
"The  decision  of  the  case  turned  partly  upon  the  de- 
fectiveness  of  the  pleadings  and  partly  upon  the  ef- 
fect of  the  contract.  The  complaint  omitted  to 
state  any  consideration  of  the  promises ;  omitted  to 
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was  entitled  to  dividends,  and  created  therefore 
a  consideration  sufficient  to  support  his  prom- 
ise, for  breach  of  which  the  action  was  brought. 

Mr.  Woodworth,  Attorney-General,  for  the 
plaintiff.  Against  going  into  the  first  error 
we  have  assigned,  the  defendants  insist,  that 
as  the  circumstances  we  there  rely  on  do  not 
appear  on  the  record,  we  cannot  avail  our- 
selves of  them,  though  they  are  specified  and 
required  by  the  act  of  incorporation,  under 
which  the  present  suit  was  brought.  To  de- 
cide on  the  force  of  this  objection,  we  must 
inquire  whether  this  be  a  private  or  public  act. 
If  it  be  the  latter,  then  the  court  must  take 
notice  of  it,  and  we  may  avail  ourselves  of  all 
its  provisions.  It  is  not  necessary  to  plead  a 
general  statute.  (19  Vin.  Abr.,  letter  C,  pi.  8.) 
And  every  statute  is  general  which  may  apply 
to  every  man.  (Ibid.,  in  'note.)  This  is  clearly 
such  a  statute,  for  every  man  may  be  a  stock- 
holder, and  every  man 'may  use  the  road,  and 
must  pay.  So  every  act  which  concerns  the 
king,  though  the  matter  of  it  relate  to  individ- 
ual persons  or  things,  is  a  public  statute,  of 
which  the  judges  ex  officio  must  take  notice. 
Therefore  the  2  Ph.  &  M.  concerning  the  trade 
of  a  dyer,  is  held  to  be  a  public  act,  because 
the  forfeiture  goes  to  the  king.  (Ibid.,  pi.  11, 
in  notis.)  Within  this  principle,  the  act  in 
question  must  be  a  public  act,  for,  after  a  cer- 
88*J  tain  period,1  *by  the  12th  section,  "the 
right,  interest,  and  property  of  the  said  road 
shall  be  vested  in  the  people  of  this  State." 
Also,  by  the  act  ordering  the  publication  of 
the  laws  (1  Rev.  Laws,  620),  the  persons  ap- 
pointed to  revise  them  were  directed,  as  a  mat- 
ter of  "  duty,"  to  insert  in  a  separate  volume 
the  titles  of  acts  of  a  partial  or  local  nature. 
In  executing  this  direction  they  have,  in  2d 
vol.  Rev.  Laws,  518,  placed  under  a  particular 
title  of  "special"  (2  Rev.  Laws,  518)  many 
laws  ;  but  amongst  them  this  is  not  inserted!, 
and.  therefore,  they  must  have  considered  it  a 
public  statute.  The  court  below  have  acted 
on  this  as  a  public  law,  and  referred  to  it  in 
their  decision,  in  consequence  of  the  counsel 
now  opposed  to  us,  having  in  their  argument 
treated  it  as  a  general  statute. 

On  the  face  of  this  law,  it  will  not  support 
the  present  suit.  It  prescribes  a  peculiar 

1.— After  payment  of  principal  and  interest  at  the 
rate  of  14  per  cent. 


remedy,  on  failure  of  the  party  subscribing 
for  stock.  His  shares  are  to  be  forfeited.  It 
was  not,  therefore,  the  intention  of  the  Legis- 
lature to  permit  an  action  at  law.  The  loss  of 
the  $10  ordered  to  be  paid,  to  raise  a  fund  of 
$20,000  to  commence  the  road,  and  the  for- 
feiture of  the  share,  was  the  punishment  in- 
flicted by  the  act  for  a  non-compliance  with  the 
subscription  engagement.  The  subscription 
created  no  contract,  and  gave  no  rights.  It 
was  merely  to  ascertain  the  stock  taken  up. 
But  at  all  events,  to  acquire  a  right  in  that 
stock,  the  payment  of  $10  was  necessary,  and 
ought  to  have  been  averred.  Without  pay- 
ments, the  contract  was  nudum  pactum,  as  it 
could  not  be  enforced  against  the  corporation. 
To  give  a  right,  two  acts  were  made  necessary 
— subscription  and  payment.  A  compliance 
with  one  gave  no  title  to  demand  the  stock, 
and  unless  both  parties  were  bound  there  was 
no  contract  in  law.  (Cooke  v.  Oxley,  8  D.  «fc 
E.,  653.)  The  consideration  must  be  apparent 
on  the  record,  and  set  forth  in  the  declaration. 
That  the  promise  is  stated  to  be  in  writing  is 
not  sufficient*  to  show  a  consideration.  (Rann 
v.  HugJiet,  7D.&  E.,350,overruling  in  this  point 
Pittans  v.  Van  Meirop.)  Wherever  one  thing 
is  to  be  the  consideration  of  another,  though 
there  be  mutual  promises,  performance  must 
be  averred  and  proved.  (Uallonel  v.  Brigga,  1 
Salk.,  112.)  The  payment  of  the  $10  ought, 
therefore,  to  have  been  expressly  stated,  as  it 
was  the  sole  ground  of  right  against  the  com- 
pany. For,  unless  it  was  by  this  means  ac- 
quired, the  payment  of  the  $10  would  have 
been  without  consideration.  *The  pay-  [*89 
ment  of  these  $10,  was  a  condition  precedent  ; 
therefore,  till  that  was  performed,  no  right 
could  accrue  to  Jenkins.  (Thorpe  v.  Thorpe, 
1  Salk.,  172  ;  Goodison  v.  Nunn,  4  D.  &  E., 
761.)  The  declaration,  therefore,  should  show 
a  tender  and  refusal  of  the  stock.  The  same 
doctrine  is  found  in  1  Vin.,  338,  tit.  Actions  of 
Assumpsit,  Z. ,  3.  It  is  not  enough  to  state 
the  demand  of  $5  on  an  order  by  the  president 
and  directors.  This  does  not  evince  that  the 
plaintiff  had  the  stock ;  and  if  he  had  not,  he  was 
not  obliged  to  pay  the  order.  The  not  setting 
forth  a  due  consideration  is  matter  of  sub- 
stance, ever  available  of,  and  not  cured  by  a 
verdict.  (Foster  v.  Smith,  Cro.  Car.,  81  ; 
Vooke  v.  Sambnrne,  1  Sid.,  182;  Leimeretv. 

2.-See  the  note  in  1 N.  Y.  T.  R..  386. 


aver  any  payment  made  at  the  time  of  subscribing, 
or  any  demand  of  payment.  And  the  act  provided 
no  remedy  for  default  of  payment  but  the  forfeit- 
ure of  their  shares.  The  court  held  among  other 
things,  under  such  a  presentation  of  the  case,  that 
the  subscription  and  payment  at  the  time  were  both 
essential  to  the  consumation  of  the  contract."  1 
Potter  on  Corporations,  303.  See,  also,  Goshen  Turn- 
pike Co.  v.  Hurtin,  9  Johns.,  217;  Wood  v.  Coosa,  &c., 
H.  R.  Co.,  32  Ga.,  373 ;  Highland  Turnpike  Co.  v. 
M'Kean,  llJohns.,  100;  Hibernia  Turnpike  Co.  v. 
Henderson,  8  Serg.  &  R.,  219 ;  Lake  Ontario,  &C,,  R. 
R.  Co.  v.  Mason,  16  N.  Y.,  451:  Beach  v.  Smith,  30  N. 
Y.,  116. 

In  general,  a  subscription  before  organization  to 
the  stock  of  a  corporation,  to  be  incorporated,  is 
valid  and  can  be  enforced.  Sufficient  consideration 
arises  out  of  the  mutuality  or  from  the  benefits  to 
be  conferred  by  the  franchise.  Palmer  v.  Lawrence, 
3  Sand.  161 ;  Klein  v.  Alton  &  Sangamon  R.  R.  Co., 

13  111.,  515 ;  Lake  Ontario  R.  R.  Co.,  v.  Mason.  16 
N.  Y.,  451:  Eastern  Plank   Road  Co.  v.  Vaughn, 

14  N.  Y.,  546:  Penobscot  R.  R.  Co.  v.  Dummer, 
40  Me.,  172;   Johnston  v.  Ewing  Female  Univer- 
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sity,  3n  111.,  518;  Johnson  v.  Wabosh,  etc.,  Co..  16 
Ind.,  389;  Stanton  v.  Wilson,  2  Hill,  153;  S.&S. 
Plunk  Road  Co.  v.  Thatcher,  11  N.  Y.,  102.  See  Spear 
v.  Crawford,  14  Wend..  20. 

Pmi'fefon  in  the  charter  for  the  forfeiture  of  stock 
for  nonpayment  does  not  take  away  the  right  of 
action  on  the  subscription.  Union  Turnpike  Co.  v. 
Hurtin,  9  Johns  ,217:  Dutchess,  etc,,  Mfg.  Co.  v.  Da- 
vis, 14  Johns.,  SJK ;  Buffalo  &  N.  Y.  City  R.  R.  Co.  v 
Dudley,  14  N.  Y.,  336;  Troy  Turnpike  &c..  Co.  v. 
MoChesney,  21  Wend.,  296. 

Compare,  Katama  Land  Co.  v.  Jernegan,  12»i  Mass., 
155;  Salem  Mill  Dam  v.  Rones.  6  Pick.,  23;  B.  B.  & 
G.  H.  R.  Co.  v.  Wellington,  113  Mass.,  79. 

Election  to  forfeit  precludes  action.  Small  v.  Mfg. 
Co.,  2  N.  Y.,  330.' 

Snltxc riot ion*  for  eletmoxynaru  fiutttunon*.  See 
Hamilton  College  v.  Stewart,  2  Denio,  408;  1  N.  Y.. 

Kfil 

See,  also,  on  general  subject,  citations  at  end  of 

See,  also,  Union  Turnpike  Co.  v.  Jenkins,  1  Cai., 
381,  note. 
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Rivet,  Cro.  Jac.,  508  ;'  Rmhton  v.  AspinaM, 
Doug.,  679.)  With  respect  to  the  order  of  the 
president  and  directors,  it  is  sufficient  to  ob- 
serve that  delegated  authorities  must  be  strict- 
ly pursued.  The  power  is  giveu  to  the  presi- 
dent, directors,  and  company,  and  though  only 
the  two  former  may  be  the  active  parties,  the 
order  should  have  been  in  the  names  of  all. 
The  defendants  relied  in  the  court  below  on 
the  contract  of  the  now  plaintiff  ;  let  them, 
therefore,  confine  themselves  to  it,  and  show 
the  breach  withia  its  letter. 

Messrs.  Williams  and  W.  W.  Van  Ness, 
contra.  This  is  an  action  upon  an  express 
written  contract,  subscribed  by  the  plaintiff  in 
error.  Its  form  is  prescribed  by  the  act  incor- 
porating the  company.  Its  terms  are  explicit 
and  intelligible,  and  the  legal  obligation  im- 
posed by  it  equally  clear.  The  plaintiff,  con- 
ceiving that  sufficient  matter  in  law  did  not 
appear  upon  the  record  in  this  cause,  to  sup- 
port the  judgment  of  the  court  below,  has  as- 
signed four  specific  causes  of  error,  to  which 
is  added  the  general  assignment.  In  order 
more  clearly  to  comprehend  the  force  of  these 
objections,  it  will  be  proper  to  read  the  con- 
tract on  which  the  action  is  founded,  as  stated 
in  the  declaration.  "  We,  whose  names  are 
hereunto  subscribed,  do,  for  ourselves,  and 
our  legal  representatives,  promise  to  pay  to 
the  president,  directors,  and  company  of  the 
Union  Turnpike  Road  the  sum  of  $25  for 
every  share  of  stock  in  the  said  company,  set 
opposite  to  our  respective  names,  in  such 
manner  and  proprotion,  and  at  such  time  and 
place,  as  shall  be  determined  by  the  said  presi- 
dent, directors,  and  company." 

Before  examining  the  errors  assigned,  it  may 
be  necessary  to  state  what  may  be  assigned  for 
error,  and  whether  that  which  is  contained  in 
9O*]  the  first  error,  *can  be  the  subject  of 
such  assignment ;  that  is,  whether  matter 
dehors  the  record  can  be  assigned  for  error, 
and  whether  the  matter  now  assigned  does  ap- 
pear on  its  face.  The  errors  all  point  to  sup- 
posed defects  in  the  declaration.  But  if  we 
can  show  that  what  is  now  assigned  could  not 
have  been  urged  in  arrest  of  judgment,  then 
the  court  will  not  reverse  the  judgment.  It 
does  not  appear  from  the  record  that  the  act 
contains  one  word  of  payment  to  be  made  at 
the  time  of  subscribing.  It  alleges,  only,  that 
the  plaintiff  did  subscribe  ;  not  that  any  sum 
of  money  was  to  be  paid.  Therefore,  nothing 
respecting  nonpayment  can  be  assigned  for 
error,  unless  permitted  to  search  the  act  and 
travel  put  of  the  record.  The  rule  is,  nothing 
intrinsic,  nothing  which  does  not  appear  on 
the  face  of  the  record,  can  be  assigned  as  error. 
It  is  laid  down  in  3  Black.  Comm.,  407,  "  that 
a  writ  of  error  lies  only  upon  matter  of  law 
arising  upon  the  face  of  the  proceedings."  So 
(3  Wooddes.,  359,  360),  "  if  either  party  be  dis- 
satisfied with  the  judgment  of  the  court  pro- 
nounced, either  on  demurrer  or  arrest  of  judg 
ment  ^which,  as  already  mentioned,  must  re- 
late to  some  matter  apparent  upon  the  face  of 
the  record),  the  record  may  be  removed,  by 
writ  of  error,  into  a  superior  tribunal,  in  order 

1. — Where  the  two  considerations  are  declared  on, 
performance  of  both  must  be  alleged ;  and  if  one 
averment  be  good,  and  the  other  bad,  judgment  on 
a  general  verdict  will  be  arrested. 


to  the  reversal  or  affirmance  of  the  former 
judgment."    A  further  reason  why  the  first 
rror  assigned  cannot  be  maintained  is,  that  it 
discloses  matter    which  ought  to  have  been 
pleaded ;  and  it  is  a  general  rule,  that  what 
may  be  taken  advantage  of  by  plea  cannot  be 
assigned  for  error.     (Com.  Dig.,  tit.  Pleader,  3 
B.,  16;  Margaret  Marshall's  case,  Cro.  Eliz., 
4.)  In  the  present  case,  the  declaration  did  not 
;tate  the  act  as  ordering  payment  of  the  f  10. 
The  now  plaintiff,  to  avail  himself  of  it,  ought 
to  have  disclosed  it  by  way  of  plea,  and  then 
we  might  have  traversed,  or  demurred,  or 
taken  issue  on  the  payment.     It  was  enough 
for  us  to  set  forth  only  so  much  of  the  act  as 
made  for  ourselves.    A  declaration  need  recite 
no  more  of  a  statute  than  is  pertinent  to  the 
action.  (Com.  Dig.,  tit.  Pleader,  2  S.,  3;  Ibid., 
Action  upon  Statute,  1.)    The  residue  should 
have  come  from  the  now  plaintiff.      In  Potter 
v.   Reed  (Cro.  Jac.,  139),  a  second  error  as- 
signed was,  "because  the  plaintiff  founded  his 
action  upon  the  statute,  and  recites  only  such 
part  thereof,  whereby  he  would  charge  the  de- 
fendant generally,  whether  he  hath  assets  or 
not ;  and  it  appears  by  the  other  parts  of  the  act 
*pleaded  by  the  defendant,  that  he  is  not  [*9 1 
chargeable,  unless  he  hath  assets  of  the  money 
received  upon  the  sale  of  the  lands,  or  woods, 
or  debts  of  Sir  T.  G.,  so  the  statute  is  not  fully 
recited  by  the  plaintiff.     Sed  non  allocatur,  for 
the  plaintiff  reciting  what  made  for  his  advant- 
age, the  defendant  may  plead  the  residue  if  he 
will."     The  same  doctrine  is  found  in  Benny s 
v.  Guyldley  (Cro.  Jac.,  506);  and  in  Dundli&s 
v.  Weymouth  (Cowp.,  665.)    That  this  is  a  pub- 
lic act,  we  deny  on  the  authority  of  the  act 
cited  by  the  Attorney-General  (1  Rev.  Laws, 
620).     By  the  first  section,  all  the  public  acts 
are  directed  to  be  contained  in  the  first  volume 
of  the  laws.  This  act  is  not  there.    It  is  within 
the    description    of    a    private    act.      (Com. 
Dig.,  tit.    Parliament,  R.,  7;  Holland's  case, 
4  Rep.,  76.)      A  turnpike  act  is  no   more  a 
public  statute  than  one  incorporating  a  bank. 
As  to  the  clause  by  which  it  is  enacted  that 
on  a  certain  event  the  road  shall  go  to  the  peo- 
ple, it  means  no  more  than  that  it  shall  become 
a  common  road  again. 

But  allowing  that  the  declaration  is  not  so 
full  as  it  might  have  been,  it  may  be  ques- 
tioned whether  any  advantage  can  be  taken  of 
it  now.  After  verdict,  many  imperfections 
are  cured,  which  would,  if  urged  before,  have 
been  fatal  (3  Black.  Comm.  394  ;  1  Sell.  Prac., 
523  ;  English  v.  Burnell  &  Ingliam,  2  Wils., 
261;  3  Burr.,  1725;  Weston  v.  Ma#on.)  For, 
then,  everything  will  be  supposed  proved, 
which  must  at  the  trial  have  been  established, 
to  entitle  to  a  recovery.  (Bull  v.  Steward,  1 
Wils.,  255.)  On  the  point  of  consideration 
there  can  be  no  doubt  ;  mutual  promises  are 
sufficient  in  law  to  create  good  considerations. 
These,  by  the  subscribing  the  note,  were  raised. 
On  the  one  hand  the  plaintiff  promised  to  pay, 
and  on  the  other,  the  company  promised  to  re- 
ceive him  as  a  stockholder.  Suppose  a  man 
sells  a  horse  for  $100,  and  $10  to  be  paid 
down  ;  in  a  suit  by  the  vendor,  can  the  vendee 
say  the  contract  is  annihilated,  because  he  did 
not  pay  the  $10  ?  The  words  "  legal  represen- 
tatives" evince  that  the  payment  was  not  to 
be  simultaneous  with  the  subscription.  The 
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Legislature  intended  the  bargain  and  contract 
to  be  complete,  on  the  mutual  promisdh  result- 
ing from  the  subscribing.  The  clause  em- 
powering to  cause  to  be  forfeited  the  shares  of 
any  defaulter,  was  introduced  to  give  a  new 
.and  superadded  right  to  the  corporation,  which 
was  not  incident  to  their  nature.  It  was  a 
•cumulative  remedy. 

But  this  does  not  abrogate  their  inherent 
right  to  sue  on  all  contracts  made  with  them. 
O2*]  A  lessor  may  have  a  *remedy  on  his 
•covenant,  without  losing  his  right  of  distrain- 
ing or  re-entry.  So  that  possessing  one  remedy 
is  no  argument  for  losing  all  others.  The 
-order  made  by  the  company  is  stated  accord- 
ing to  the  only  manner  in  which  it  was  possible 
to  have  been  mad<; ;  that  is,  by  the  president 
and  directors.  They  were  the  constituted 
.agents  of  the  company,  and  to  state  their  acts 
in  the  line  of  that  agency  is  to  state  the  acts  to 
the  company. 

Mr.  Hanson,  in  reply.  The  act  furnishes  no 
•one  word  to  authorize  the  idea  that  the  subscrip- 
tions are  recoverable  by  suit.  In  actions 
founded  on  statutes,  the  rule  is,  that  where  no 
remedy  is  given,  the  common  law  will  inter- 
pose and  afford  one ;  but  where  the  statute 
prescribes  a  remedy,  no  other  can  be  resorted 
to.  Saying  the  remedy  is  cumulative,  is  a 
violation  of  all  principles.  On  the  point  of 
•consideration  it  is  manifest,  that  had  Jenkins 
brought  an  action  against  the  president,  direc- 
tors and  company,  for  his  proportion  of  the 
toll,  they  might  have  replied  the  nonpayment 
•of  the  $10,  and  it  would  have  been  conclusive. 
If  so,  they  were  not  bound  to  him,  and  con- 
sequently he  was  not  bound  to  them.  This, 
then,  is  a  clear  nudum  pactum,  ex  quo  non 
oritur  aetio.  (Cooke  v.  Oxley,  already  cited.) 
Two  acts  are  necessary;  subscribing  and  pay- 
ing. To  take  this  case  out  of  the  general 
rule,  it  ought  to  be  shown  that  the  shares 
vested  by  the  subscription.  (Latfutm  v.  Bar- 
ber, 6  D.  &  E.,  67.)  Allowing,  however,  the 
contract  to  have  been  good,  the  judgment 
must  be  reversed ;  for  the  order  set  forth  by 
the  pleadings  is  not  in  conformity  to  the  con- 
tract relied  on.  It  is  to  pay  according  to  the 
order  of  the  president,  directors,  and  company; 
the  order  is  by  the  president  and  directors.  If 

1  engage  to  pay  according  to  the  order  of  A 
and  B,  you  must  show  that  A  and  B  made  an 
•order.     If  not,  a  defective  title  is  shown,  not 
an  actual  title  defectively  set  forth.     This  is  a 
fatal  circumstance,  and  not  cured  by  verdict. 
{Rushton  v.  Aspinall,  Doug.,  679;   Wise  v.  Wine, 

2  Lev.,  152,  and  the  cases  cited  by  the  At- 
torney-General.)     The    company    have    not 
pursued  their  power  of  making  the  order  ac- 
cording to  the  words  of  the  act.     It  is  a  dele- 
gated authority,  and  must  be  strictly  pursued. 
{Fronting  v.  Small,  2  Ld.  Raym.,  1408  ;  2  Bac. 
Abr.,  7,  8.)    This  also  is  conclusive  against 
the  judgments. 

LANSING,  Chancellor.  The  first'point  to  be 
•determined  is,  the  class  to  which  the  act  of  the 
"93*]  Legislature,  on  which  this  action  *has 
been  brought,  is  to  be  assigned;  if  a  public  act, 
every  part  of  it  is,  in  legal  intendment,  in  the 
knowledge  of  the  court,  as  the  general  law  of 
the  laud.  If  a  private  act,  it  can  only  be  so 
far  attended  to  as  the  parties,  by  their  plead- 
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ings,  have  made  it  an  object  of  judical  con- 
nusance.  Among  the  English  legal  maxims, 
we  find  that  every  statute  that  concerns  the 
king,  and  every  statute  that  relates  to  all  the 
subjects  of  the  realm  are  public  statutes.  (10 
Co.,  57  ;  4  Rep.,  77  ;  Holland's  case,  8  Rep., 
28,  138;  Hob.,  227.)  All  highways,  as  con- 
tradistinguished from  private  ways,  are  com- 
mon to  all  the  people  of  the  State,  and  con- 
cern them  generally.  A  new  creation  of  a 
highway,  or  a  new  modification  of  an  ancient 
way,  as  in  the  case  of  a  turnpike,  does  not  af- 
fect the  mode  of  using  it  generally.  It  is  still 
a  highway,  in  the  preservation  of  which  all 
citizens  are  interested.  It  contributes  essen- 
tially to  their  convenience.  The  toll  is  merely 
exactable  for  its  construction,  maintenance 
and  repair.  In  all  other  respects  the  right  of 
using  it  as  a  highway  is  unimpaired.  The 
people  of  the  State,  who,  in  their  collective 
capacity,  have  succeeded  to  the  rights  of 
sovereignty,  are  also  entitled  to  the  reversion, 
after  the  sums  charged  on  the  turnpike  are 
satisfied. 

These  considerations  rather  incline  me  to 
think  that  this  statute  ought  to  be  considered 
as  a  public  act ;  but,  for  the  purpose  of  this 
argument,  I  do  not  suppose  it  necessary  to  be 
very  nice  in  discriminating  between  public 
and  private  acts.  For,  though  it  is  true  that 
private  acts  must  be  specially  pleaded,  the 
plaintiffs  in  the  court  below,  by  their  allega- 
tions, have  so  far  placed  the  act  on  which  this 
action  is  founded  before  the  court,  as  so  en- 
able them  to  examine  the  statute  to  discover 
whether  the  ground  on  which  they  relied  can 
sustain  their  action.  They  have  referred  to 
the  statute  by  its  title,  which  is  the  name  or 
description  given  to  it  bv  its  makers  (6  Mod., 
62,  Mills  v.  Wilkins),  and  though  the  plaintiff 
need  not  recite  more  of  the  statute  than  is 
necessary  to  support  his  action  ;  and  though  it 
is  laid  down  (Freeman,  428,  Stiaftexbury  v. 
Digby )  that  a  misrecital,  which  does  not  go  to 
the  ground  of  the  action,  is  helped  after  ver- 
dict by  the  statute  of  jeofails  ( Sty.,  281 ) ;  yet 
it  is  requisite  that  he  should  show  that  the 
ground  of  his  action  is  consonant  to  the  pro- 
visions of  the  statute,  to  which  he  has  thus 
generally  referred  in  pleading,  and  so  far 
forth  as  it  is  material  show  the  ground  of  his 
action,  he  has  given  it  the  property  of  a  pub- 
lic statute. 

This  is  clearly  distinguishable  from  showing 
an  exception  by  pleading.  In  that  case  the 
plaintiff  only  shows  *his  right  of  recov-  [*J)4 
ery  generalfy,  and  the  defendant  must,  by 
pleading,  bring  himself  within  the  exception. 
In  that  case  the  record  will  always  consist 
with  the  statute.  In  the  other,  an  action  may 
be  sustained,  which,  from  a  mere  comparison 
of  the  record  with  the  statute,  will  show  a  re- 
covery without  right.  I  mean  now  to  con- 
sider, 1st.  Whether  the  contract  in  rjuestion  is 
a  valid  one  ?  2d.  Whether  an  action  is  sus- 
tainable by  the  defendants  for  the  sums  re- 
quired from  the  stockholders  ?  From  the  rec- 
ord it  appears  that  commissioners  were  ap- 
pointed by  the  statute  to  perform  certain 
duties  particularly  prescribed.  They  were 
to  receive  subscriptions,  and  to  receive  for  the 
benefit  of  the  defendants,  $10  on  each  share 
of  the  stock  of  their  company.  The  plaint- 
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iff  subscribed,  but  it  does  not  appear  that  he 
paid.  At  the  time  these  steps  were  taken,  the 
corporation  described  in  the  act  was  not  in  ex- 
istence. It  was  incapable  of  contracting.  The 
acts  to  be  performed  by  the  commissioners 
were  merely  preparatory  to  its  creation.  To 
give  effect  to  their  acts,  their  power  must  be 
strictly  pursued.  They  had  no  discretion,  no 
latitude  of  action  ;  their  line  of  conduct  was 
marked  with  the  utmost  precision.  They 
were  directed  to  exact  from  the  persons  who 
were  to  be  admitted  members  of  the  corpora- 
tion both  subscription  and  payment,  as  a  con- 
dition precedent  to  their  admission.  If  they 
omitted  either  to  subscribe  or  to  pay,  they 
did  not  come  within  the  terms  of  admission. 
If  so,  the  bare  act  of  subscription  was  wholly 
nugatory.  The  subscribers,  who  were  to 
meet,  could  not  constitute  themselves  such, 
within  the  intent  of  the  statute,  by  a  com- 
pliance of  the  terms  prescribed  by  it.  When 
the  corporation  was  organized  the  directors 
might  dispense  with  the  exaction  of  the  first 
payment.  But  if  they  did  so,  there  was  no 
ground  for  extending  the  doctrine  of  relation 
to  the  transaction,  so  far  as  to  bring  it  within 
the  rules  applying  to  mutual  contracts.  For, 
if  the  doctrine  of  relation  is  to  be  applied,  it 
will  carry  it  to  a  period  beyond  the  existence 
of  the  body  politic  with  whom  the  contract 
is  supposed  to  have  been  made.  If  the  de- 
fendants had  confirmed  the  contract,  in  all  the 
time  intermediate  the  affirmance  and  the  sub- 
scription, the  contract  had  been  suspended. 
Now,  it  is  a  well  established  rule  that,  to  give 
effect  to  mutual  contracts,  a  unity  of  time,  as 
to  their  commencement,  so  as  to  bind  both 
95*]  parties  from  the  same  point  *of  time, 
is  essential.  It  did  not  constitute  a  contract ; 
for  the  contract,  if  any,  was,  "  I  agree  to  pay 
$25  for  every  share  I  acquire  by  this  subscrip- 
tion," and  if  none  were  acquired,  none  were 
to  be  paid  for. 

This  result  would  render  it  unnecessary  to 
examine  the  second  point ;  but  I  shall  curso- 
rily remark,  that  if  the  subscription  was  effi- 
cient in  the  first  instance,  I  have  no  doubt  but 
that  the  defendants  might  resort  to  their  ac- 
tion as  a  cumulative  remedy,  and  that  they 
had  their  election  either  to  sue  or  exact  the 
forfeiture  prescribed  by  the  statute.  This  is 
an  affirmative  statute  ;  it  prescribes  a  form  of 
contract,  which,  if  so  entered  into  as  to  bind 
the  parties  at  the  time  of  consumation,  with- 
out any  aid  from  the  statute  by  other  express 
provision,  would  entitle  the  defendants  to 
maintain  their  action.  (2  Inst.,  200.)  It  is  a 
maxim  in  the  common  law  that  a  statute  made 
in  the  affirmative,  without  any  negative  ex- 
pressed or  implied,  doth  not  take  away  the 
common  law.  Therefore,  the  plaintiff  may 
either  have  his  remedy  by  the  common  law  or 
upon  the  statute.  For  the  reasons  given,  I 
am  of  opinion  that  the  judgment  in  this 
case  ought  to  be  reversed  on  the  first  point. 

L'HOMMEDIEU,  Senator.  The  act  establish- 
ing this  corporation  directs  that  every  sub- 
scriber shall,  at  the  time  of  subscribing,  pay 
unto  either  of  the  commissioners  the  sum  of 
$10  for  each  share  so  subscribed.  The  ma- 
terial question  in  this  case  is,  whether  a  sub- 
scriber, refusing  to  pay  the  money  subscribed, 
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is  liable  In  an  action  for  the  money  subscribed  ; 
or  whether  forfeiture  be  not  all  the  punish- 
ment. This  act,  being  made  for  a  particular 
purpose,  ought  to  be  strictly  pursued  ;  and  as 
there  is  no  remedy  given  except  the  forfeit- 
ure, that  forfeiture  is  the  only  thing  the  cor- 
poration can  insist  upon.  In  this  case,  the 
subscriber  refused  to  pay  the  money  the  law 
declared  should  be  paid  at  the  time  of  sub- 
scribing. If  this  was  not  done  it  was  a  nu- 
dum  pactum,  or  void  compact.  The  plaintiff, 
by  this,  forfeited  his  right  to  be  a  stockholder  ; 
and,  in  case  the  stock  had  rose,  the  company 
would  have  been  under  no  obligation  to  have 
considered  him  as  a  stockholder.  This  is,  I 
believe,  the  first  instance  of  a  suit's  being 
brought  on  a  subscription  to  a  turnpike  or 
canal  corporation,  on  account  of  a  refusal  to 
pay  the  subscription  money.  This  shows  the 
general  sense  of  the  community  in  respect  to 
such  subscriptions.  Many  instances  of  this 
kind  in  the  canal  company,  insurance  compa- 
nies, *banking  companies,  and  others,  [*9O 
have  taken  place  ;  and  if  the  doctrine  of  sub- 
scribers being  liable  to  pay  up  the  shares  in 
such  navigation  companies  to  which  they  have 
been  subscribed,  be  once  entertained,  it  would 
be  ruinous  to  many  ;  contrary  to  the  intent 
and  meaning  of  the  parties,  and  the  obvious 
construction  of  the  law.  The  determination 
of  this  court  will  settle  the  rule  in  regard  to 
corporations  which  are  formed,  or  similar 
OBCS  which  may  be  created,  as  to  bringing 
suits  on  subscriptions.  If  the  defendants  are 
suffered  to  recover,  it  will  open  a  wide  door 
for  numberless  suits,  if  the  corporations  are 
disposed  to  bring  them.  By  the  contrary  rule 
no  inconvenience  will  accrue.  In  this  case 
before  us,  we  have  no  facts  to  show  why  the 
subscriber  refused  to  pay  the  money  sub- 
scribed by  him.  But  whatever  reason  he  had 
for  his  conduct,  I  am  of  opinion  he  had  a 
right  so  to  do,  by  the  fair  construction  of  the 
act ;  and  that  the  judgment  of  the  Supreme 
Court  be  reversed. 

Judgment  reversed,  the  court  holding  no  action 
would  lie. 

Reversing— 1  Caines,  380. 

Questioned— 16  N.  Y.,  458. 

Cited  in— 11  Johns.,  100 :  14  Johns.,  244 ;  19  Johns., 
483 ;  14  Wend.,  23;  19  Wend.,  43;  21  Wend.,  219,  275; 
2  Hill,  247  :  3  Sand.  Ch.,  494;  2  N.  Y.,  343;  30  N.  Y., 
132 ;  57  N.  Y.,  542 ;  25  Hun,  95  : 10  Barb.,  271 ;  17  Barb., 
573,  601 ;  35  How.  Pr.,  51 ;  3  Abb.,  N.  S..  480 ;  6  Rob., 
328  ;  4  E.  D.  Smith,  421. 


ROBERT  FURMAN,  Appellant, 

v. 

JESSE  COE,  SAMUEL  COE,  AND  WILLIAM 
COE,  Respondents. 

1.  Discovery  of  New  Evidence— Practice.  2.— 
Witness — Competency — Credibility.  3.  Liabil- 
ity of  Executor  or  Trustee  for  Stolen  Trust 
Moneys — Personal  Representatives  of. 

On  a  discovery  of  new  evidence  after  a  decree  in 
chancery,  the  application  ought  to  be  for  a  bill  of 
review  and  not  for  a  rehearing. 

When  the  competence  of  witnesses  examined  Is 
the  cause  of  application,  it  ought  to  be  by  bill  of 
review ;  when  their  credit,  by  articles. 
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If  an  executor  or  trustee  be  robbed  of  trust  mon- 
ey it  is  a  good  answer  to  a  bill  for  an  account. 

If  the  executor  or  trustee  be  dead,  his  personal 
representative  may  avail  himself  of  it,  thousrh  it 
want  the  corroboration  of  the.  oath  of  him  whom 
he  represents. 

Citations— 2  Fonb.,  191 ;  2  Ch.  Cas.,  2 ;  Co.  Litt.,  89 ; 
4  Rep.,  84 ;  2  Ves.,  241 ;  3  Atk.,  643 ;  2  Fonb.,  181 ;  1 
Johns.  Cas.,  437. 

ON  appeal  from  chancery.  Robert  Coe,  the 
grandfather  of  the  respondents,  by  his 
•will  empowered  his  executors,  William  Fur- 
man  and  William  Howard,  to  sell  and  dispose 
of  all  his  real  and  personal  estate,  at  such 
time  as  should  be  judged  most  advantageous 
for  his  children.  Redirected,  also,  that  his 
daughter  Mary  Coe's  children  (the  respondents) 
should  have  the  same  quantity  of  money  be- 
tween them  as  their  mother,  the  said  Mary 
Coe,  should  have  had  for  her  portion,  had  she 
survived  ;  that  is,  to  be  equal  with  the  rest  of 
his  daughters,  such  share  to  be  left  in  the 
hands  of  his  executors,  to  bring  them  up.  On 
the  death  of  the  testator,  Howard  refusing  to 
act,  William  Furman  alone  proved  the  will  : 
and  in  pursuance  of  the  authority  it  contained, 
being  about  to  sell  the  estate  of  the  testator, 
some  of  the  legatees,  who  were  of  age,  ob- 
jected to  it,  urging  that,  from  the  then  exist- 
ence of  the  Revolutionary  war,  the  land  would 
sell  to  a  great  disadvantage  ;  and  that,  as  several 
robberies  had  been  committed  in  the  neighbor- 
97*]  hood,  the  keeping  *the  money  it  might 
bring  would  be  attended  with  danger  ;  but 
that  if  a  sale  was  to  take  place,  it  ought  to  be 
at  auction,  as  in  that  manner  a  higher  price 
would  be  obtained.  The  executor,  however, 
without  attending  to  these  remonstrances,  pro- 
ceeded in  the  disposition  of  the  real  and  per- 
sonal estate  of  the  testator,  which  he  sold  in 
the  month  of  May,  1779,  at  private  sale,  for 
£3,158,  of  which  sum  the  real  estate  produced 
£3,000.  On  the  3d  of  August  following,  the 
executor  divided  the  money  arising  from  the 
sale  among  the  legatees,  according  to  their  in- 
terests under  the  will,  and  took  from  those 
who  were  of  age  a  receipt  in  full,  for  all  their 
shares  and  proportions  respectively  ;  but  the 
part  belonging  to  the  respondents,  the  eldest 
of  whom  was  not  then  six  years  old,  he,  ac- 
cording to  the  directions  of  the  will,  retained 
in  his  own  hands.  In  1783,  William  Furman, 
the  executor,  died,  and  the  appellant,  his  son, 
having  administered  on  his  estate,  the  respon- 
dents filed  their  bill  against  them,  for  the  re- 
covery of  their  legacies,  under  the  will  of 
Robert  Coe.  To  this  the  appellant  put  in  his 
answer,  insisting  on  a  total  exoneration,  in 
•consequence  of  his  father's  house  having  been 
broken  open  by  some  robbers,  who  took  away 
all  the  money  then  in  his  father's  possession, 
including  that  belonging  to  the  respondents, 
no  part  of  which  had  ever  been  recovered. 
On  the  examination  of  witnesses  the  fair  char- 
acter of  the  executor,  and  the  robbery,  were 
fully  established.  The  testimony  of  one  wit- 
ness went  to  show  a  recovery  of  the  money, 
from  an  acknowledgment  of  the  executor,  in 
conversation  with  him.  It  was  also  in  evidence 
that  William  Furman  had  refused  to  advance 
to  Susannah  Coe,  with  whom  the  respondents 
lived,  anything  for  their  support,  saying  no 
person  should  have  money  from  their  legacies 
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until  they  should  come  of  age.  It  appeared, 
also,  that  William  Furman  had  let  out  the  real 
estate  of  his  testator  for  two  years.  Upon 
these  circumstances,  the  Chancellor  had  de- 
creed to  the  respondents  their  full  proportion 
of  the  real  and  personal  estate  of  Robert  Coe, 
without  any  deduction  ;  and  also  their  propor- 
tion of  two  years  rent  of  the  real  estate,  with 
full  interest  on  the  whole,  to  be  computed  at 
the  expiration  of  three  months  after  the  sale  of 
the  testator's  property.  After  pronouncing 
this  decree  the  appellant  presented  a  petition 
for  a  rehearing,  setting  forth,  that  he  had 
since  discovered  that  two  of  the  respondents* 
witnesses  (whose  depositions  *were  read  [*1>8 
at  the  hearing  of  the  cause)  were,  at  the  time 
of  their  examination,  interested  in  the  event ; 
and  that  one  of  the  respondents  died  before 
the  hearing,  having  bequeathed  his  interest 
under  the  will  of  Robert  Coe,  to  the  witnesses 
in  question.  The  petition  having  been  dis- 
missed with  costs,  the  appellant  presented 
another  for  a  rehearing,  in  which  he  stated 
that  Susannah  Coe  had,  with  two  of  the  re- 
spondents, resided  on  the  real  estate  of  the  tes- 
tator, from  May,  1778,  till  it  was  sold  ;  and 
that  during  the  war  it  was  very  difficult  to  put 
money  out  at  interest ;  that  when  it  could  be 
done,  it  was  at  a  very  low  rate ;  and  that, 
at  no  time  from  thence  to  the  present  day  had 
money  been  loaned  at  7  per  cent.  This  peti- 
tion being  also  dismissed  with  costs,  the  appel- 
lant appealed,  as  well  from  the  orders  thereon, 
as  the  decree  in  the  cause.  Mr.  Bogert,  for 
the  appellant,  having  opened  the  case,  His 
Honor,  the  Chancellor,  proceeded  to  assign  his 
reasons : 

Mr.  President :  Four  questions  have  been 
discussed  in  this  case,  as  material  to  a  decision 
between  the  parties.  1st.  Whether  the  sale 
of  the  real  estate  by  the  executor  was  bona 
fide?  3d.  Whether  the  fund,  destined  to  the 
support  and  education  of  the  complainants, 
was  inequitably  withheld?  3d.  Whether  rob- 
bery can  legally  operate  to  discharge  an  execu- 
tor? and  4th.  Whether  the  evidence  of  the 
robbery  in  the  present  case  is  competent  to  his 
discharge  on  that  ground?  The  will  vested  a 
liberal  discretion  in  the  executors  as  to  the 
time  of  sale.  They  were  authorized  to  sell  the 
testator's  real  and  personal  estate,  at  such  time 
as  should  be  most  advantageous  to  the  children 
of  the  testator.  He  died  in  1777  ;  the  sale  of 
the  real  estate  took  place  in  1799.  It  is,  per- 
haps, difficult,  at  this  late  day,  to  appreciate 
with  accuracy  the  motives  to  the  sale,  at  the 
time  it  took  effect.  It  was  at  a  period  of  great 
public  commotion  ;  when  the  operations  of 
contending  armies  had  affected  the  value  of 
real  estates  very  essentially*  ;  when  that  species 
of  property,  from  the  circumstances  of  the 
times,  and  the  repeated  depredations  of  law- 
less men,  was.  however,  to  be  preferred,  as  a 
permanent  fund  for  the  support  of  persons  in- 
capable of  managing  their  own  concerns,  to 
the  less  secure  investment  of  money.  These 
considerations,  it  seems,  were  fully  brought 
into  the  view  of  the  executor,  by  the  represen- 
tations of  some  of  the  persons  beneficially 
interested  under  the  provisions  of  the  will  ; 
they  were  disregarded,  *and  the  sale  [*J>9 
persisted  in.  Yet,  from  a  review  of  all  the  de- 

729 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


ISO.} 


positions  I  think  the  rational  result  drawn 
from  the  whole  collectively,  is,. that  the  testa- 
tor's real  estatate  was  not  sold  much  below  its 
value.  Several  of  the  witnesses  depose  posi- 
tively to  this.  Those  who  differ,  either  men- 
tion in  indefinite  terms  that  it  was  sold  below 
its  value,  or,  if  they  define  the  sum,  they  con- 
nect the  advanced  price  with  a  sale  at  auction, 
to  which  the  executor  was  not  bound  to  have 
recourse.  This,  combined  with  the  circum- 
stances that  all  the  other  devisees,  capable  of 
acting  for  themselves,  immediately  acquiesced, 
received  their  dividends  of  the  consideration 
money,  and  executed  acquittances,  I  think  may 
well  be  admitted  to  close  the  examination  as 
to  this  point ;  for,  though  their  acts  generally 
cannot  operate  to  the  prejudice  of  the  com- 
plainants, on  this  point,  they  speak  an  un- 
equivocal language  as  to  the  fairness  of  the 
sale,  as  they  are  not  even  suspected  of  collusion 
with  the  executor. 

As  to  the  second  point,  this  is  important  in 
one  view  of  the  subject.  For,  if  the  executor, 
regardless  of  the  obligation  he  had  incurred 
by  taking  upon  himself  the  execution  of  the 
will,  refused  to  provide  for  the  support  and 
education  of  the  complainants,  he  may  be 
chargeable  for  such  breach  of  trust.  The 
complainants  have  specifically  charged  this 
refusal  in  their  bill,  and  the  defendant,  in  his 
answer,  avows  his  ignorance  of  any  advance, 
for  that  purpose,  by  his  intestate.  The  will 
directed  that  the  shares  of  the  complainants 
<Mary's  children)  should  be  left  in  the  hands 
of  the  executor  to  bring  them  up.  The  child- 
ren (all  the  witnesses  examined  to  that  point 
concur)  were  of  a  very  tender  age  at  the  time 
of  the  death  of  the  testator.  Susannah  Coe 
swears  that  she  brought  them  up  ;  that  she 
lived  within  two  miles  of  the  executor ;  that 
she  several  times  called  upon  him  for  some 
portion  of  their  share  of  their  grandfather's 
•estate,  for  their  support  and  education  ;  that 
he  positively  refused,  without  assigning  any 
reason,  to  advance  any  till  they  arrived  of 
age  ;  that  the  complainants  were  in  want  of 
clothing,  and  other  necessaries  ;  that  this  was 
after  the  sale  of  the  real  estate,  and  after  some 
of  the  devisees  had  been  paid.  Robert  Moore, 
John  Moore,  Hezekiah  Field  and  Sarah  Lev- 
crick  confirm  the  account  of  the  infancy, 
destitute  situation  of  the  complainants,  and 
their  being  supported  by  their  grandmother, 
aunt,  or  some  other  of  their  relations.  The 
1OO*]  executor  has  been  proved  *to  have 
sustained  a  fair  character,  by  all  the  witnesses 
examined  to  that  point ;  but  the  circumstances 
of  his  retaining  the  fund  destined  to  support 
and  educate  the  orphans,  whose  interests  had 
been  committed  to  his  charge  ;  of  his  observ- 
ing them  thrown  upon  the  bounty  of  their  re- 
lations, destitute  of  clothing,  and  in  want  of 
the  necessaries  of  life,  and  this  in  direct  vio- 
lation of  the  trust  he  had  undertaken,  are  cal- 
culated to  throw  an  air  of  suspicion  on  the 
whole  subsequent  transaction  ;  and  as  far  as 
part  of  the  fund  was  necessary  to  be  applied 
to  their  subsistence  and  education,  it  would 
clearly  make  him  liable,  whatever  might 
be  the  consequences  of  the  robbery  as  to  the 
residue. 

As  to  the  third  point  :  in  2  Fonb.,  191,  it  is 
laid  down  as  a  result  deduced  from  the  cases 
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bearing  on  this  question,  that  if  a  trustee  be 
robbed,  the  sum  lost  by  the  robbery  shall  be 
allowed  him  in  account,  although  the  amount 
be  proved  only  by  his  own  oath.  To  fortify  this 
rule  he  cites  the  case  of  Morly  v.  Mmly  (2  Ch. 
Cases,  2),  in  which  the  robbery  was  proved,  and 
the  sum,  by  the  defendant's  own  oath.  In  Co. 
Litt.,  89,  it  is  said  that  if  a  guardian  re- 
ceive rent,  and  be  robbed,  if  without  his 
negligence  and  default,  he  shall  be  discharged. 
In  SmttJicote's  case  (4  Rep.,  84  a)  in  account 
it  was  held  to  be  a  good  plea  before  the  audi- 
tors that  the  defendant  was  robbed.  In  Jones 
v.  Lewis  (2  Ves. ,  241)  there  is  the  same  doc- 
trine, as  to  robbery  being  a  discharge  of  the 
executors,  if  properly  proved.  These  cases 
establish  the  doctrine  that  if  an  executor  be 
robbed  without  his  default,  the  robbery  being 
proved,  he  shall,  by  his  own  oath,  be  permit- 
ted to  ascertain  the  sum  lost,  and  shall  be  dis- 
charged as  to  such  sum.  It  is,  therefore,  only 
necessary  to  test  the  evidence  in  the  present 
case  by  that  rule.  The  authorities  cited  per- 
mit the  defendant  to  adduce  the  evidence  of 
the  robbery,  and  by  his  own  oath,  to  ascertain 
the  extent  of  the  loss ;  but  it  is  certainly  not  a 
necessary  consequence  of  this  rule,  that  be- 
cause a  departing  step  has  been  taken  from  the 
strict  line  of  evidence,  by  admitting  the  de- 
fendant's oath  in  his  exoneration,  therefore  it 
is  necessary  to  continue  a  progress  in  the  same 
direction,  by  taking  his  declaration,  unsanc- 
tioned  by  oath,  as  part  of  the  evidence.  The 
defendant  in  this  case  has  stated  the  robbery 
positively.  But  he  has  connected  with  it  the 
information,  that  he  was  absent  from  Long 
Island  during  the  whole  of  the  war  between 
the  United  States  and  Great  Britain,  and  thus 
conclusively  evinced  that  *the  fact  of  [*1O1 
the  robbery  was  not  asserted  on  his  own 
knowledge  of  that  circumstance,  but  collected 
from  the  information  of  others.  That  a  rob- 
bery was  committed,  and  some  money  stolen 
from  the  executors,  seems  to  be  pretty  well  es- 
tablished. 

The  declarations  of  the  executor,  though 
contemporaneous,  I  think  cannot  be  admitted 
as  evidence  ;  but  if  they  could,  those  declara- 
tions are  so  inconsistent  with  each  other,  as, 
even  admitting  their  validity  generally  to  es- 
tablish the  point,  to  fail  of  that  effect  here. 
All  the  witnesses,  however,  speak  of  his  dec- 
larations only,  without  any  pretention  to  per- 
sonal acquaintance  with  the  circumstances  of 
the  robbery,  excepting  Abigail  Rhodes,  Mary 
Boss,  and  Robert  Drummond,  who  were  in 
the  house  of  the  executor  on  the  night  the 
robbery  was  committed  ;  they,  also,  agree  that 
the  house  was  broken  open  by  a  party  of  men ' 
armed  and  disguised.  Abigail  Rhodes  deposed 
that  £800  or  £000  in  cash  was  carried  off,  be- 
sides some  articles  of  silver  ;  that  part  of  the 
money  so  carried  off  "  was  money  received  of 
the  estate  of  Robert  Coe,  deceased,  and  then 
in  the  hands  of  William  Furman,  Senior,  as 
executor  of  that  estate."  Upon  her  cross-ex- 
amination she  declares  "  that  some  part  of  the 
money  of  which  the  said  William  Furman 
was  robbed  belonged  to  himself,  some  to  the 
brother  of  the  said  William,  and  that  a  con- 
siderable part  belonged  to  the  estate  of  Robert 
Coe,  deceased  ;  that  all  the  money  of  which 
the  said  William  was  robbed  was  kept  in  a 
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strong  chest,  in  an  upper  chamber,  at  the  time 
of  the  said  robbery ;  that  the  money  was  in 
gold  and  silver,  and  was  contained  in  bags." 
She  then  proceeds  to  relate  that  the  executor 
was  sent  for  to  New  York,  to  attend  the  trial 
of  some  soldiers  for  the  robbery  ;  that  a  purse 
containing  sixty  guineas  was  shown  to  him, 
and  he  was  required  to  identify  it,  which  he 
could  not.  Mary  Boss  deposes  that  the  party 
robbed  the  executor  of  all  the  money  in  the 
house  ;  that  she  was  present  and  saw  the  rob- 
bers carry  off  the  bags  containing  the  money. 
Upon  her  cross-examination,  she  says  that  the 
money  of  which  the  executor  was  robbed  was 
kept  in  a  chest  in  an  upper  room  ;  that  it  con- 
sisted of  hard  money,  and  was  contained  in 
bags ;  that  she  saw  the  robbers  bring  the  said 
bags  down  stairs,  and  carry  them  away  ;  that 
she  knew  not  the  quantity  of  money,  having 
never  seen  it  counted  ;  that  she  was  at  that 
time  employed  by  Mrs.  Furman  to  spin.  Rob- 
1O2*1  ert  Drummond  *says  that  the  latter 
•end  of  September,  or  beginning  of  October, 
1779,  when  the  robbery  was  committed,  he 
lodged  at  the  executor's  ;  that  he  saw  one  of 
the  robbers  force  open  a  chest,  and  take  from 
it  a  bag  ;  that  another  broke  open  a  closet,  and 
came  out  with  three  bags,  which  he  supposed 
contained  money,  as  it  rattled  ;  that  the  ex- 
ecutor, after  the  robbers  were  gone,  observed, 
that  £300  of  the  money  belonged  to  some  or- 
phan children,  of  the  name  of  Coe ;  that  he 
had  offered  the  money  to  the  relations  of  those 
children,  telling  them  it  was  troublesome  times, 
and  that  he  did  not  wish  to  run  any  risk  in 
keeping  the  money.  Abigail  Rhodes  particu- 
larizes the  several  owners  of  the  money,  and 
mentions  the  executor,  his  brother,  and  the 
estate  of  Robert  Coe,  as  composing  those 
owners ;  all  this  money  she  says  was  put  in 
bags,  in  a  strong  chest,  in  an  upper  chamber. 
Mary  Boss  says  they  took  all  the  money  in  the 
house,  which  she  also  says  was  in  a  chest  in 
an  upper  room,  and  that  is  consisted  of  hard 
money,  and  was  contained  in  bags.  If  all  this 
money  described  by  these  two  witnesses  was 
in  bags  and  contained  in  a  chest,  Robert 
Drummond's  testimony  shows  that  the  whole 
of  the  money  from  this  chest  was  not  taken  ; 
for  he  expressly  declares  that  only  one  bag 
was  taken  out  of  the  chest,  and  three  others 
from  the  closet ;  and  as  the  chest  contained 
money  of  three  several  persons,  and  probably  in 
distinct  parcels,  from  these  depositions  contrast- 
ed, it  would  appear,  that  though  a  bag  of 
money  was  taken  from  the  chest,  it  might  not 
be  the  one  containing  the  money  of  the  com- 
plainants ;  these  considerations,  and  the  declar- 
tion  of  the  executor,  deposed  to  by  John  Moore, 
that  he  had  got  it  back  again,  and  the  one  made 
by  him,  related  by  Sarah  Leverick,  that  some 
money  had  been  left  in  every  drawer,  super- 
added  to  which,  the  inconsistent  declarations 
of  the  intestate  at  different  times,  show  that  it 
is  totally  impracticable  to  identify  the  money 
of  the  complainants  in  the  hands  of  the  ex- 
ecutor as  the  money  stolen.  Here  the  extra- 
ordinary interposition  of  the  executor's  oath 
might  attach  the  loss  to  the  fund  in  contro- 
versy ;  but  without  that,  it  is  clear  the  discharge 
cannot  be  made  out. 

I  am,  therefore,  of  the  opinion  that  the  de- 
fendant, who  has  admitted  assets,  is  liable  for 
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the  amount  of  the  proportions  of  the  complain- 
ants, and  that  it  ought  to  be  paid  with  interest, 
which  is  a  very  inadequate  compensation  for 
the  privations  which  the  complainants  have 
"experienced  by  the  non-application  of  [*1O3 
the  fund  to  their  support  and  education.  I 
take  it,  therefore,  it  must  be  referred  to  a  mas- 
ter to  settle  the  account,  in  doing  which  he 
ought  to  charge  the  defendant  with  the  one 
tenth  part  of  the  production  of  the  real  and 
personal  estate  of  the  testator ;  with  these  com- 
plainants one  seventh  of  the  shares  of  Elnathan 
and  James,  with  the  one  fifth  of  Aletta's  share, 
with  interest  on  each  sum  from  three  months 
after  the  sale,  deducting  the  money  paid  for 
her  maintenance,  with  the  share  of  the  com- 
plainants in  the  personal  estate  of  the  testator, 
calculating  the  personal  property  at  the  selling, 
and  not  at  the  appraised  value,  and  with  the 
complainants'  proportion  of  the  two  years' 
rent  of  the  testator's  real  estate,  with  interest. 

Mr.  Riggs.  for  the  respondents.  Before  the 
counsel  opens  on  behalf  of  the  appellant,  we 
shall  state  that  it  was  agreed  in  the  court  be- 
low that  the  suit  should  proceed,  notwithstand- 
ing the  death  of  one  of  the  respondents.  That 
circumstance,  however,  was  available  of  only 
by  way  of  bill  of  revivor,1  and  cannot  be 
urged  now,  because,  in  appeal,  nothing  can  • 
be  insisted  on  which  was  not  offered  below. 
(1  Har.  Ch.,  454.)  We  shall  contend,  also,  that 
rehearings  are  applications  to  the  discretion  of 
the  court,  similar  to  those  for  new  trials  ;  and 
that,  as  in  the  other  case,  a  writ  of  error  will 
not  lie  for  a  refusal,  so  an  appeal  cannot  be 
maintained  in  the  other  for  dismissing.  Mill* 
v.  Banks,  3  P.  Wms.,  8.)  And  further,  that 
if  the  appellant  was  entitled  to  any  re-investi- 
gation below,  it  ought  to  have  been  sought  by 
bill  of  review,  and  not  by  a  petition  for  a  re- 
hearing. (1  Har.  Ch.,  450.) 

Mr.  Bogert.  On  the  first  point  made  below 
we  have  nothing  to  complain.  The  Chancel- 
lor's decision  has  put  that  at  rest.  But  as  to 
the  interest  with  which  we  have  been  charged, 
we  cannot  be  liable  for  it,  unless  it  appear  we 
have  made  the  fund  productive.  It  is  in  evi- 
dence it  could  not  be  put  out,  except  with 
great  difficulty ;  and  allowing  it  could,  it  is 
settled  an  executor  is  not  bound  to  do  it.  (2 
Fonb.,  184,  185.)s  Besides,  the  executors  were 
ordered  to  retain  in  their  hands  ;  whilst  doing 
this,  the  robbery  takes  place,  and  this  is  from 
principle,  as  well  as  necessity,  a  full  exonera- 
tion. (2  Fonb.,  177,  178  ;  Jonss  v.  Lori*.  2  Yes., 
240.)  If  the  facts  that  a  robbery  was  commit- 
ted, and  the  money  never  recovered,  were 
dubious,  an  issue  ought  to  have  been  directed. 
To  object  that  the  appellant's  father  did  not 
prove  the  sum  taken  from  him  on  oath  is 
*but  of  little  force;  for  as  at  that  [*1O4 
time,  and  till  his  death,  no  courts  were  sitting, 
it  was  impossible  to  swear  to  that  circumstance 
in  any  legal  and  efficacious  manner.  The  ap- 
i  pcllant  himself  could  not  do  it  but  in  the  man- 
I  ner  in  which  he  has  done,  according  to  the 
best  information  and  belief.  It  is  only  in  case 
of  gross  neglect,  an  executor  standing  in  the 

1.— It  has  boon  said  thtit  no  defendant,  nor  any 
who  represents  him.  can  revive  before  decree  Signed 
1  and  enrolled.    Glenham  v.  Statville,  2  Ch.  Rep.,  IKi. 
H-  Mitf.  Treat.,  26,  27,  88. 
2.— See  the  authority. 
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relation  of  trustee  is  ever  made  liable  in  chan- 
cery. (Ivie  v.  Ivie,  1  Atk.,  430.)  The  proof 
against  him  must  be  very  strong.  (Palmer  v. 
Jones,  1  Vern.,  144.)  And  that  for  fear  of  dis- 
couraging people  from  undertaking  burden- 
some trusts.  (Sammers  v.  Rickman,  2  Ves., 
Jun.,  37.) 

Messrs.  Riggs  and  Hoffman,  contra.  In  sup- 
port of  the  decree  we  shall  contend  that,  previ- 
ous to  the  robbery,  the  executor  was  guilty  of 
a  most  palpable  breach  of  his  trust,  and  so  con- 
verted the  fund  ;  any  subsequent  loss,  there- 
fore, was  of  his  own  property,  for  which  we 
were  not  to  suffer.  ( Vernon  v.  Vaudry,  Barn- 
ard, 303  ;  2  Fonb.,  169,  n.  b.  j1  4  Ves.,  Jun., 
620. 2)  The  very  sale  was  in  violation  of  his 
duty.  It  was  at  a  time  when  property  was 
low  ;  and  when  even  the  product  could  not,  as 
is  stated  by  the  answer  of  the  appellant  him- 
self, be  put  out  to  interest ;  this,  too,  contrary 
to  urgent  remonstrances.  In  addition  to  these 
observations,  the  refusal  to  apply  the  portions 
of  the  respondents  in  bringing  them  up,  ac- 
cording to  the  directions  of  the  will,  was 
clearly  a  breach  of  trust,  and  a  conversion  of 
the  fund  pro  tanto.  This,  upon  the  principle 
before  laid  down,  renders  the  trustee  answer- 
able for  the  whole  ;  and  for  this  we  have  an 
authority  in  the  case  of  Le  Ouen  v.  Gouverneur 
&  Kemble  (1  Lex  Mer.  Amer.,  392),  in  this 
very  court.  As  to  the  residue  of  the  decree, 
we  repose  ourselves  on  the  doctrines  and  rea- 
sons it  contains.3 

Messrs.  Troup  and  Benson,  in  reply.  If  the 
court  does  not  reverse  in  toto,  they  will  at  least 
order  an  issue  to  be  directed.  On  the  fact  of 
robbery  there  is  no  doubt.  The  only  question 
is  as  to  the  recovery  of  the  money.  If  the  proof 
of  that  is  deficient,  a  jury  is  the  proper  tribunal, 
unless  the  court  think  it  established  that  it 
was  never  regained.  As  to  the  case  of  Le 
Gy,en  v.  Gouverneur  &  Kemble,  that  turned  on 
this  point.  The  defendants  refused  to  give 
1O5*]  the  plaintiff  an  authority  to  receive  *his 
money,  to  which  he  was  entitled,  and  which 
he  did  not  claim,  but  subject  to  their  lien, 
after  deducting  fully  its  amount.  The  cases 
are  by  no  means  parallel.  By  the  decision  of 
the  Chancellor,  interest  is  ordered,  though  the 
robbery  is  allowed.  This  is  acknowledging 
the  misfortune,  yet  inflicting  a  punishment ; 
for  interest  is  given  against  a  trustee  by  way  of 
mulct  or  penalty.  In  this  respect,  therefore, 
the  decree  is  clearly  wrong.  So,  in  allowing 
the  rents  of  the  real  estate  for  two  years  to  be 
taken  into  the  computation.  Till  the  estate 
was  sold,  the  rents4  belonged  to  the  heir-at- 
law  ;  for  to  him  the  estate  descended  till  the 
time  of  sale. 

SPENCER,  J.  It  is  proper  that  I  first  con- 
sider whether  the  proceedings  on  the  petitions 
presented  by  the  appellant  for  a  rehearing  of 

1.— 8.  C.  cited  there,  that  a  trustee  who  is  guilty 
of  a  breach  of  trust  is  liable  to  his  cestui  que  trust. 

2. — Piety  v.  Stace.  A  trustee  using  trust  money 
in  the  funds,  &c.,  shall  be  chargeable  with  interest. 
The  demand,  however,  of  the  cestui  qua  trust,  is 
only  a  simple  contract  debt,  unless  acknowledged 
by  the  trustee  under  hand  and  seal.  Gifford  v. 
Manley,  Forest.,  109. 

3. — Both  the  counsel  went  into  very  elaborate  and 
lengthy  examinations  of  the  testimony  in  the  cause ; 
but  as  the  decision  in  the  court  below,  and  the 
opinions  in  this,  contain  the  essence  of  the  whole, 
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the  cause,  after  a  decree  settling  all  the  princi- 
ples, and  the  dismissing  those  petitions,  is 
warranted  by  the  course  of  proceedings  in  the 
Court  of  Chancery.  It  appears  to  me  that  the 
Chancellor  disposed  of  those  petitions  correctly; 
for,  as  has  been  insisted  on  by  the  respond- 
ents' counsel,  instead  of  asking  a  rehear- 
ing on  the  discovery  of  new  evidence,  the 
application  ought  to  have  been  for  a  bill  of 
review,  upon  which  the  competency  of  the  two* 
witnesses,  Hezekiah  Field  and  Susannah  Coe, 
would  have  been  directly  in  issue.  It  was, 
however,  not  necessary  to  have  filed  articles  ; 
and  in  Callaghanv.  Sochfoi-t  (3  Atk.,  643),  Ld. 
Hardwicke  decided  that  articles  were  improper 
when  the  objection  was  to  the  competency  of 
the  witnesses  ;  but  when  to  their  credit  they 
were  proper.  The  question  as  to  the  interest 
of  money  upon  Long  Island  during  the  war, 
was  certainly  a  question  to  which  the  appel- 
lants examined  witnesses  ;  and  it  cannot,  with 
any  propriety,  be  pretended  that  he  discovered 
testimony  as  to  the  rate  of  interest  of  which 
he  had  no  knowledge  before  the  passing  of 
publication,  or  the  decree.  But,  upon  any 
grounds  which  may  be  assumed,  as  the  appli- 
cation to  the  Chancellor  was  for  a  rehearing, 
in  my  opinion  the  appellant's  counsel  mistook 
their  remedy,  and  the  Chancellor  very  prop- 
erly dismissed  the  petitions.  In  making  up 
my  opinion,  therefore,  I  have  rejected  all  the 
exceptions  to  the  testimony  of  the  two  wit- 
nesses, Hezekiah  Field  and  Susannah  Coe. 

The  first  question  presenting  itself,  is, 
whether  there  is  testimony  enough  to  warrant 
the  court  in  saying  there  was  a  robbery  ?  And 
upon  this  head  of  the  inquiry,  without  at  all 
regarding  *what  William  Furman  said,  [*1O<> 
there  cannot  remain  a  doubt.  It  is  proved  by 
the  depositions  of  three  witnesses,  who  were 
present  at  the  time  the  robbery  was  perpetrat- 
ed. Abigail  Rhodes,  Mary  Boss  and  Robert 
Drummond  deposes  to  the  facts.  They  relate 
the  circumstances,  and  agree  to  the  principal 
occurrences  more  correctly  than  is  common 
for  three  persons,  who  are  deposing  to  an  inci- 
dent twenty-three  years  after  it  had  happened. 
There  can  exist  no  reasonable  ground  on  which 
to  doubt  the  robbery.  The  Chancellor  was 
impressed  with  its  having  taken  place  ;  and, 
in  truth,  the  respondents'  counsel  admitted  it. 
The  next  important  points  of  inquiry  are,  1st. 
Whether  the  money  which  had  been  paid  by 
Mr.  Titus  to  the  executor  of  Robert  Coe, 
William  Furman,  and  which  appertained  to 
the  respondents,  was  a  part  of  the  money 
whereof  Mr.  Furman  was  robbed.  And,  2d. 
Whether  this  money  was  ever  recovered  by 
Mr.  Furman.  The  law  on  the  subject  of  bail- 
ments, and  with  respect  to  the  responsibility 
of  factors  and  trustees,  is  as  firmly  settled  a» 
on  any  other  subject  which  can  be  presented. 
If  the  nature  of  the  bailment  or  trust  be  such 

to  insert  the  ingenious  arguments  delivered  would 
not  elucidate  the  point,  now  much  soever  they 
might  evince  the  talents  of  the  speakers. 

4.— The  rule  is,  that  where  the  real  estate  is  to  be 
sold  at  all  events,  and  turned  into  personalty,  the 
rents  go  as  the  land  would.  See  Cruse  v.  Barley,  3 
P.  Wms.,  20,  and  the  note  of  Mr.  Cox.  But  if  the 
product  of  the  land  be  to  be  divided  between  certain 
legatees,  some  of  whom  die  during  the  life  of  the 
testator,  a  resulting  trust  will  arise,  as  to  their  shares- 
in  favor  of  the  heir-at-law. 
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that  the  bailee  or  trustee  is  to  have  no  reward 
for  his  services,  the  law  will  not  require  of 
him  any  greater  diligence  than  he  usually  exer- 
cises with  regard  to  his  own  property  (2  Fonb., 
181);  and  it  seems  well  established  "that  if  a 
trustee  be  robbed  of  the  money  he  received, 
lie  shall  be  allowed  it  on  account,  the  robbery 
teing  proved,  although  the  sum  is  only  proved, 
by  his  own  oath  ;  for  he  was  to  keep  it  as  his 
own  ;  so  in  case  of  a  factor,  for  he  cannot  pos- 
sibly have  other  proof."  And  it  was  correctly 
said  on  the  argument,  by  one  of  the  appellant's 
counsel,  that  it  would  be  bringing  an  executor 
in  whom  the  testator  reposes  such  especial 
confidence,  to  a  test  too  severe,  when  he  has 
proved  a  robbery  to  require  of  him  an  identifi- 
cation of  the  money  belonging  to  the  cestuique 
trust.  Such  severity  would  well  nigh  deter 
any  man  from  assuming  a  station  of  such  re- 
sponsibility, upon  the  calls  of  friendship,  and 
without  any  possible  advantage  to  himself. 

It  is  objected  that  William  Furman,  the 
executor  of  Robert  Coe,  never  made  oath, 
either  as  to  the  robbery  or  to  the  identity  of 
the  money  belonging  to  the  respondents.  It 
has  been  answered,  and  I  think  satisfactorily, 
that  there  is  no  mode  pointed  out  for  a  trustee 
under  his  situation  to  have  pursued.  Had  he 
made  an  affidavit  it  would  have  been  extraju- 
lO7*]dicial,  *andof  no  more  importance  than 
his  own  declarations.  He  could  not  resort  to 
a  court  of  chancery ;  because,  from  the  time 
of  the  robbery  until  very  near  the  time  of  his 
•death,  which  was  in  1783,  that  court  was  shut. 
What  means  could  he  have  pursued  under  the 
then  state  of  things,  which  he  did  not  ?  I  con- 
fess myself  at  a  loss  to  perceive  any  neglect  on 
the  part  of  William  Furman  in  that  respect. 
If,  then,  William  Furman  could  not  avail 
Mmself  of  an  opportunity  to  make  the  oath, 
which  most  certainly  will  in  cases  of  this  kind 
protect  a  person  as  to  the  amount  of  the  sum 
robbed,  what  shall  we  require  of  him  that  he 
did  not  do  ?  It  appears  from  the  deposition  of 
Robert  Drummond,  that  immediately  after  the 
robbers  had  retired,  William  Furman  went  with 
him  up  stairs,  where,  it  was  agreed  by  all  the 
witnesses,  the  money  was  deposited  ;  and  that 
he  then  stated  to  Drummond  the  amount  to  be 
£900  ;  that  £300  belonged  to  some  orphan 
•children  of  the  name  of  Coe  ;  and  that  he  was 
an  executor  for  the  children.  Abigail  Rhodes 
who,  from  her  situation  and  relationship  to 
William  Furman,  being  his  daughter,  may  be 
presumed  to  know,  states,  in  positive  terms, 
"  that  a  part  of  the  money  of  which  the  said 
William  Furman  was  robbed  as  aforesaid,  was 
money  received  of  the  estate  of  Robert  Coe, 
deceased,  and  then  in  the  hands  of  the  said 
William  Furman,  Sen.,  as  executor  of  that 
estate."  Mary  Boss,  who  is  spoken  of  as  Polly 
Thompson,  also  resided  in  the  family  of 
William  Furman.  She  states  that  he  was  robbed 
•of  all  the  money  he  had  in  the  house ;  and  that 
the  next  morning  she  heard  him  say  that  all 
the  money  belonging  to  the  grandchildren  of 
Robert  Coe  was  taken  by  the  said  robbers,  to- 
gether with  his  own.  Mrs.  Rhodes  could  only 
speak  of  the  money  belonging  to  the  respond- 
ents ;  because,  on  the  third  of  August  before 
the  robbery,  the  other  legatees  had  been  paid 
their  proportions  of  the  proceeds  of  the  real 
.and  personal  estate. 
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It  appears  to  me  that,  from  these  facts  taken 
collectively  (and  I  know  nothing  to  detract 
from  them),  it  must  be  manifest  that  the  money 
belonging  to  the  respondents,  and  in  the  hands 
of  William  Furman,  was  taken  by  the  robbers 
together  with  his  own.  Did  William  Furman 
recover  this  money  ?  The  only  witness  who 
establishes  this  fact  is  John  Moore.  His  char- 
acter appears  to  be  fair  ;  to  his  declaration, 
therefore,  great  weight  is  to  be  attached.  He 
says  "  that  he  heard  *William  Furman  [*1O8 
say  he  had  been  robbed  of  a  certain  sum  of 
money,  but  that  the  robbery  had  been  detected 
and  the  money  recovered  ;  and  that  he  had 
got  the  same  again."  To  believe  this  to  be  cor- 
rect is,  also,  to  believe  William  Furman  to  have 
been  a  most  profligate  and  abandoned  charac- 
ter. That  he  was  otherwise  appears  from  the 
confidence  reposed  in  him  by  Robert  Coe,  and 
the  proof  that  he  was  a  man  of  good  charac- 
ter. It  is  to  be  again  remembered  that  John 
Moore  is  speaking  to  a  conversation  more  than 
twenty  years  past ;  and  it  would  be  going  too 
far  to  believe  that  he  did  not  labor  under 
some  mistake,  when  the  testimony  opposing 
this  fact  shall  have  been  considered  and 
weighed.  If  William  Furmau  made  the  dec- 
laration imputed  to  him  by  John  Moore,  there 
can  be  no  satisfactory  reason  assigned  why  it 
should  have  been  confined  to  Moore  alone  ; 
and  most  certainly  his  own  family  would  have 
been  informed  of  such  singular  good  fortune. 
Robert  Drummond  states  that  he  was  sent  for 
to  appear  as  a  witness  before  the  court-martial 
on  the  apprehending  some  men  charged  with 
the  robbery.  He  did  appear,  but  could  not 
identify  the  robbers,  in  consequence  of  which 
they  were  remanded  ;  but  he  never  heard  or 
understood  that  the  money,  or  any  part  of  it, 
had  been  restored.  This  witness  had  the  best 
means  of  knowing  the  fact  of  the  recovery  of 
the  money  had  it  happened.  This  testimony, 
though  negative,  in  my  opinion,  affords  a 
strong  presumption  that  it  never  was  reclaimed. 
Abigail  Rhodes  and  Mary  Boss  both  unite  in 
declaring  that  they  never  heard  that  any  part 
of  the  money  taken  by  the  robbers  had  been 
recovered  ;  and  it  is  inconceivable,  if  the  fact 
had  been  otherwise,  that  they  should  not  have 
heard  of  it  from  Mr.  Furman.  John  Gosper 
asserts  that  he  heard  Mary  Boss,  some  years 
afterward,  say  "that  William  Furman  had" been 
very  lucky,  for  that  he  had  recovered  all  the 
money  he  had  been  robbed  of,  except  a  small 
part.  This  declaration  she  denies  ever  hav- 
ing made  ;  and,  admitting  that  it  detracts  t'rom 
her  credibility  for  having  asserted  facts  not 
under  oath  which  she  denies  when  under  oath, 
still  the  testimony  of  Drummond  and  Mrs. 
Rhodes  remains  unimpeachcd.  Howard  Fur- 
man,  who  appears  to  have  lived  in  the  neigh- 
borhood, heard  of  the  robbery  the  day  after 
it  was  committed,  but  never  heard  that  the 
money  was  recovered.  Benjamin  Coe  was 
told  of  the  robbery  *in  1783,  by  Wil-  [*1O» 
Ham  Furman  ;  and  that  he  had  been  to  New 
York  on  the  apprehending  some  soldier  sus- 
pected, but  he  told  him  he  could  get  no  ac- 
count of  the  matter.  Joseph  Robinson  was 
told  in  1783,  by  William  Furman,  of  the  rob- 
bery ;  and  that  it  amounted  to  £900,  of  which 
£500  or  £600  belonged  to  him.  He  savs  noth- 
ing of  its  having  been  recovered.  Thomas 
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Burroughs  says  he  was  informed  by  William 
Furman  of  the  robbery  ;  and  that  he  had  been 
sent  for  to  New  York  to  fetch  the  money ;  but  he 
did  not  fetch  it,  as  the  person  having  charge 
of  it  had  gone  to  Kingsbridge.  Susannah  Coe 
says  she  lias  heard  William  Furman  say  he 
was  robbed  of  a  purse  of  money  ;  that  he  had 
seen  the  purse  and  the  money  again  in  New 
York  ;  and  that  the  person  in  whose  charge  it 
was  had  gone  to  Kingsbridge.  It  is  manifest 
that  the  last  witness,  to  say  the  least  of  her, 
must  have  been  mistaken  ;  for,  from  the  testi- 
mony of  Drummond  and  the  other  witnesses, 
the  money  was  in  bags  ;  and  it  is  somewhat 
remarkable  that  Mr.  Furman  could  have  seen 
the  purse  and  money,  when  the  person  in 
whose  charge  it  was  was  absent  at  Kingsbridge. 
The  testimony  of  Joseph  Burroughs  presents 
nothing  but  the  vaguest  hearsay,  and  deserves 
no  consideration. 

Upon  the  whole,  from  the  strictest  examina- 
tion of  the  evidence  in  my  power,  it  appears 
to  me  that  the  weight  of  evidence  is  decidedly 
in  favor  of  the  appellant ;  that  the  money  was 
not  recovered  ;  therefore,  I  am  for  reversing 
the  decree,  and  dismissing  the  bill  of  the  re- 
spondents with  costs  in  that  court.  I  have  not 
noticed  the  pretended  breach  of  trust,  on  the 
part  of  William  Furman,  in  disposing  of  the 
real  estate  of  Robert  Coe  at  private,  rather 
than  public  sale.  The  testimony  in  the  cause 
abundantly  shows  that  his  conduct  was  fair 
and  honest.  If  he  really  misjudged,  in  either 
the  time  or  mode  of  selling,  it  will  not  war- 
rant me  in  saying,  contrary  to  the  proof,  tha' 
he  was  guilty  of  a  breach  of  the  trust  reposed 
in  him.  There  are  other  minor  points  in  the 
cause,  the  decision  of  which  is  rendered  un- 
necessary, by  the  opinion  I  have  given. 
There  is  one  thing  yet  to  be  noticed  ;  it  is  al- 
leged by  Susannah  Coe  that  she  applied  to  Wil- 
liam Furman  for  money  to  purchase  neces- 
saries for  the  children,  and  that  he  refused, 
saying  "that  no  person  should  have  money, 
on  account  of  those  legacies,  until  the  chil- 
dren were  of  age."  This,  it  has  been  con- 
tended, was  a  conversion  of  the  whole,  or,  in 
other  words,  that  he  became  answerable  for 
11O*]  *the  whole  amount  in  his  hands,  if  it 
was  afterwards  robbed  and  never  recovered. 
The  testimony  of  Mrs.  Coe,  on  this  point,  is 
very  loose  and  inconclusive.  She  furnishes 
no  dates  ;  and  it  is  impossible  to  say  whether 
her  application  was  before  or  after  the  rob- 
bery. But  to  this  there  is  a  further  answer, 
that  Mrs.  Coe  had  no  right  to  make  the  de- 
mand unless  she  was  guardian  to  the  children, 
which  she  appears  not  to  have  been.  Mr.  Fur- 
man's  refusal  to  an  unauthorized  person  can- 
not, therefore,  in  law,  draw  after  it  the  con- 
sequences which  have  been  contended  for. 

LIVINGSTON,  J.  The  questions  in  this  cause 
are  principally  questions  of  fact.  They  in- 
volve the  robbery  of  the  intestate,  and  the  sub- 
seque'nt  recovery  of  the  money.  That  Wil- 
liam Furman  was  robbed  can  admit  of  no 
doubt ;  the  testimony  to  this  point  is  full  and 
conclusive.  His  Honor,  the  Chancellor,  re- 
garded it  in  that  light ;  nor  can  any  who  will 
read  the  depositions  entertain  a  different  opin- 
ion. The  want  of  Fur  man's  own  oath  (which, 
indeed,  could  not  hive  been  taken,  except  in 
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an  extrajudicial  way)  is  abundantly  supplied 
by  other  proof.  There  is  as  little  difficulty  in 
determining  that  the  money  of  the  complain- 
ants was  taken,  as  well  as  his  own.  Some  of 
the  witnesses,  who  establish  the  robbery,  ex- 
pressly state  that  part  of  the  money  of  which 
he  was  robbed  belonged  to  the  estate  of  Rob- 
ert Coe,  deceased.  Considering  the  manner  of 
the  robbery,  which  was  perpetrated  in  the 
night,  by  several  armed  men,  who  must  of 
course  have  had  a  complete  control  over  the 
dwelling-house  and  all  its  inhabitants,  it  is  not 
probable  they  left  any  money,  worth  speaking 
of,  behind.  Whether  the  money  was  regained 
is  a  question  of  more  difficulty  ;  and  yet,  on 
the  proof  before  us,  my  opinion  would  be  in 
the  negative.  There  is  no  one  witness,  except 
John  Moore,  who  deposes  affirmatively  on  this 
point ;  and  although  a  man  of  character,  it  is 
probable  either  that  he  has  committed  some 
mistake,  which  would  not  be  extraordinary, 
after  so  great  a  lapse  of  time,  or  that  some  cir- 
cumstance is  omitted  as  to  time  and  place, 
which  would  give  a  very  different  complexion 
to  his  testimony.  Perhaps  the  declaration  of 
Furman,  which  he  speaks  of,  was  made  after 
he  had  heard  of  the  detection  of  the  robbers, 
and  when  he  of  course  expected  to  recover  the 
money.  Some  explanation  is  wanted  from  this 
witness,  to  reconcile  his  testimony  with  the 
declaration  of  the  other  witnesses,  and  the 
conduct  of  Furman  to  other  persons.  How 
*happens  it  that  none  of  the  persons  [*111 
who  resided  in  his  family  ever  heard  this 
money  was  recovered,  or  that  Furman,  who 
bore  the  character  of  an  honest  man,  never 
mentioned  so  important  a  circumstance  to  any 
but  Mr.  Moore  ?  Or  that  the  recovery  of  this 
money  did  not  become  a  matter  of  as  great,  or, 
indeed  greater  notoriety  in  the  neighborhood 
than  the  robbery  ?  The  money  could  not  have 
been  returned  in  secret.  It  would  have  been 
known  to  many  ;  it  would  have  been  the  sub- 
ject of  conversation  throughout  the  neighbor- 
hood ;  it  would  not  have  been  in  the  power  of 
an  artful  man  to  have  suppressed  a  knowledge 
of  such  an  incident.  An  honest  man,  as  Fur- 
man was,  would  have  had  no  motive  to  at- 
tempt it.  But,  notwithstanding  the  strong  in- 
clination of  my  opinion  in  favor  of  the  appel- 
lant on  this  point,  it  is  one  of  those  cases  which 
ought  to  be  submitted  to  a  jury.  A  more  full 
and  satisfactory  examination  can  thus  take 
place,  and  there  will  be  less  danger  of  error  in 
that  way  than  if  we  take  the  decision  of  it 
upon  ourselves. 

My  opinion,  therefore,  is,  that  His  Honor, 
the  Chancellor,  be  ordered  to  direct  a  feigned 
issue  to  be  tried  between  the  parties  at  com- 
mon law,  to  determine  whether  any  and  what 
part  of  the  moneys  of  which  William  Furman, 
as  executor  to  the  last  will  and  testament  of 
Robert  Coe,  deceased,  was  robbed,  during  the 
late  war  between  the  United  States  and  Great 
Britain,  was  at  any  time  and  when  recovered 
by  him  ;  and  that  all  further  directions  be  re- 
served until  the  trial  of  such  issue.  Some 
complaint  was  made  against  the  sale  of  the 
real  estate.  This  complaint  was  without 
cause.  The  Chancellor  considered  it  so  ;  and 
I  entirely  concur  in  this-}  part  of  his  opinion. 
The  sale  was  fair,  well  intended,  for  a  full 
value,  and  I  think  well-timed.  Although 
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money  produced  little  or  no  interest  on  Long 
Island,  during  the  war,  the  farm  would  not 
have  yielded  any  great  rent,  and  might,  and 
probably  would,  have  suffered  much.  It  was 
also  said  that  William  Furman,  by  refusing  to 
advance  any  money  to  Susannah  Coe,  for  the 
complainants  support,  was  guilty  of  a  breach 
of  trust,  and  on  the  principle  established  in 
the  case  of  Le  Guen  v.  Gouverneur  &  Kenibk, 
he  became  liable,  from  that  moment,  for  the 
whole  funds  in  his  hands,  and  that,  therefore, 
no  subsequent  robbery  could  shield  him  from 
a  responsibility  to  that  extent.  I  cannot  per- 
ceive how  the  case  cited  bears  on  the  one  under 
112*]  review.  In  Le  Guen  v.  Gouverneur  *& 
Kemble  nothing  more  was  decided,  according 
to  my  understanding  of  it,  than  that  factors, 
who  were  in  advance,  and  under  heavy  re- 
sponsibilities for  their  principal,  had  no  lien 
on  his  securities  in  their  hands,  and  that  in  a 
special  action  on  the  case  against  them  for 
misconduct,  it  was  not  only  unnecessary  in  the 
plaintiff  to  prove  a  special  damage,  but  incom- 
petent for  the  defendant  to  show  their  princi- 
pal had  been  benefltted  by  this  alleged  mis- 
conduct. If  Furman  was  guilty  of  a  breach 
of  trust,  it  could  only  be  for  so  much  as  was 
necessary  for  the  support  of  these  children  ; 
but  that  could  not  affect  the  surplus,  which 
must  have  remained  in  his  hands  after  advanc- 
ing what  Susannah  Coe  asked  of  him.  It  is, 
however,  sufficient  to  say,  that  Mrs.  Coe  had 
no  right  to  make  this  demand,  and  that  it 
does  not  appear  with  sufficient  certainty  that 
it  was  made. 

In  this  last  opinion,  KENT,  J.,  concurred, 
contra  LEWIS,  Ch.  J.,  who,  with  the  majority 
of  the  court,  being  for  a  reversal,  the  decree 
was  accordingly  reversed  in  toto. 

Cited  in-3  Wend..  153 ;  8  Hun,  123. 


JAMES  GRANT  ET  AL.,  Appellants, 

v. 

THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  BANK  OF  THE 
UNITED  STATES,  Respondents, 

AND 

JAMES  GRANT,   Appellant, 

JAMES  BISSETT,  NATHANIEL  LAW- 
RENCE, THOMAS  MORTON,  THE  PRES- 
IDENT, DIRECTORS  AND  COMPANY 
OF  THE  BANK  OF  THE  UNITED 
STATES,  RICHARDSON  UNDERBILL 
AND  HENRY  REMSEN,  Respondents. 

1.    Mortgages  —  Registered — Paid    When.     2. 
Doctrine  of  Tacking. 

Registered  mortgages  must  be  paid  off  according 
to  the  dates  of  their  registry. 

The  doctrine  of  tacking  does  not  apply  between 
registered  mortgages. 

Citations— 1  P.  Wins.,  300 ;  2  Atk.,  303,  39. 

TAMES  BISSETT,  being  seized  in  fee  of  four 
J  lots  in  the  city  of  New  York,  on  the  10th 
of  May,  1800,  mortgaged  to  Peter  Onderdonk 
in  fee,"  three  of  theni,  for  $1,125.  On  the  10th 
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of  the  same  month,  this  mortgage  was  duly 
registered  ;  and  shortly  after  fairly  assigned  to 
the  president,  directors  and  companv  of  the 
Bank  of  the  United  States,  for  a  full  consid- 
eration. On  the  12th  of  June,  1800,  Bissett 
mortgaged  all  *the  four  lots  to  John  [*1 13 
Taylor,  in  consideration  of  $2,500.  This  con- 
sideration was  made  up  in  the  following  man- 
ner: $506  cash  paid  to  Bissett;  $857  agreed  to 
be  laid  out  on  the  premises,  and  $1,147  in 
debts  due  to  Taylor  and  others,  assumed  by 
him  on  account  of  the  mortgageor.  On  the 
27th  of  the  same  month  of  June,  Taylor  as- 
signed the  bond  and  mortgage  to  Alexander 
M'Gregor,  who  refunded  to  Taylor  $476  he 
had  paid  to  Bissett,  and  entered  into  the  re- 
sponsibilities Taylor  had  assumed,  for  the 
performance  of  which  M'Gregor  offered  to 
give  Bissett  his  bond.  On  the  day  following, 
the  28th,  this  mortgage  also  was  duly  regis-  • 
tered.  On  the  second  of  July  following,  Bis- 
sett mortgaged  to  the  President,  Directors  and 
Company  of  The  Bank  of  the  United  States, 
for  $1,950,  the  three  lots  before  mortgaged  to 
Onderdonk,  and  they,  on  the  same  day,  caused 
their  mortgage  to  be  duly  registered.  On  the 
third  of  June,  1801,  M'Gregor  assigned  to 
James  Grant,  the  appellant,  the  mortgage  to 
Taylor.  After  these  transactions,  Bissett  be- 
coming a  bankrupt,  the  bank  filed  a  bill  in 
chancery  against  him,  his  assignees,  Taylor. 
M'Gregor,  the  appellant,  and  several  others  of 
the  mortgage  and  judgment  creditors  of  Bis- 
sett, praying  that  they  might  be  ordered  to 
come  in  and  redeem  both  the  mortgage  to 
Onderdonk  and  that  to  the  bank,  or  that  the 
premises  might  be  sold  to  discharge  what  was 
due  upon  them. 

To  this  bill  Grant  appeared  and  answered, 
insisting  that  as  the  bona  fide  holder,  by  assign- 
ment, of  the  mortgage  second  in  date  and  time 
of  registering,  he  had  a  right  to  be  paid  out  of 
the  mortgaged  premises  next  after  the  mort- 
gage to  Onderdonk.  Grant,  as  assignee  of  the 
mortgage  to  Taylor,  filed  also  his  bill  against 
Bissett,  his  assignees,  the  President,  Directors, 
and  Company  of  The  Bank  of  the  United  States, 
and  other  mortgage  creditors  of  Bissett,  pray- 
ing that  the  lot  of  ground  mortgaged  to  Tay- 
lor, and  not  included  in  the  mortgage  to  On- 
derdonk, might  be  sold,  and  the  proceeds  ap- 
plied exclusively  to  the  discharge  of  Taylor's 
mortgage ;  and  as  to  the  other  three  lots,  that 
they  might  be  sold,  and  the  money  arising 
thereby  be  appropriated  in  the  first  place  to 
the  payment  of  the  mortgage  to  Onderdouk, 
and  after  satisfying  the  same,  that  the  surplus 
should  go  to  make  up  the  deficiency,  if  any, 
which  might  arise  in  satisfying  the  mortgage 
to  Taylor,  by  the  sale  of  the  fourth  lot. 

To  this  latter  bill  all  the  defendants,  except 
*the  president,  directors,  and  company  [*1 14 
of  the  Bank  of  the  United  States,  appeared, 
answered  severally,  and  virtually  disclaimed 
or  submitted  to  the  judgment  of  the  court. 
The  bank,  however,  answering  under  their 
common  seal,  alleged  that  when  they  took 
their  mortgage  on  the  2d  of  July,  1800,  they 
had  no  notice  of  that  to  Taylor,  and  that,  hold- 
ing the  first  mortgage  in  fee  to  Onderdonk, 
they  had  a  right  to  insist  on  being  first  paid 
the* amount  of  both  securities.  They  also  al- 
leged fraud  in  Taylor,  in  procuring  his  mort- 
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from  Bissett.  Both  causes  being  at  issue, 
•came  on  by  consent  together.  In  that  by  the 
Bank  of  the  United  States  the  complainants 
•did  not  examine  any  witnesses.  In  that  by 
•Grant  he  examined  two  witnesses,  who  were 
cross-examined  by  the  bank,  one  of  whom 
proved  personal  notice  of  the  mortgage  to 
Taylor,  to  one  of  the  directors,  before  the 
mortgage  to  the  bank,  and  both  proved  the 
mortgage  held  by  Grant  to  have  been  given 
for  a  full  consideration.  The  only  evidence  to 
impeach  this  was  derived  from  an  answer  of 
•one  of  the  persons  made  a  co-defendant  with 
•Grant,  against  the  reading  of  which  he  strenu- 
•ously  objected.  It  was,  however,  decreed  that 
the  bank  should  be  first  paid  out  of  the  pro- 
ceeds of  the  sales  of  the  three  lots,  the  amount 
•due  on  both  the  mortgages  held  by  them,  be- 
fore any  part  thereof  should  be  applied  to  the 
satisfaction  of  the  mortgage  held  by  Grant, 
which  it  was  decreed  should  not  be  deemed  a 
valid  security  for  the  amount  mentioned  there- 
in ;  but  that  it  should  be  referred  to  a  master, 
to  inquire  what  part  thereof  had  been  actually 
advanced  to,  or  for  the  use  of  Bissett,  either 
by  Taylor  or  M'Gregor,  and  that  so  much  only 
;as  the  master  should  find  and  report  thus  due 
should  be  allowed  and  paid  to  Grant,  in  satis- 
faction of  his  mortgage,  out  of  the  proceeds  of 
.any  of  the  mortgaged  premises.  These  de- 
crees being  appealed  from,  His  Honor,  the 
Chancellor,  now  assigned  his  reasons. 

Mr.  President :  On  this  case  it  will  be  nec- 
essary to  determine,  1.  In  what  order  the 
mortgages  in  question  are  to  be  satisfied?  2d. 
What  ought  to  be  the  amount  of  satisfaction 
AS  to  the  one  executed  to  Taylor?  As  con- 
nected with  the  first  question,  the  right  of 
tacking  has  been  denied  ;  but  our  registering 
act,  it  appears  to  me,  is  not  dissimilar  in  its 
provisions,  and  certainly  similar  in  its  object, 
to  those  referred  to  in  the  authorities  cited. 
1 15*]  Both  the  British  and  our  *act  are  cal- 
culated to  afford  a  test,  to  determine  the  prior- 
ity of  satisfaction,  as  relating  to  mortgages  on 
the  same  subject,  leaving  all  other  legal  and 
equitable  consequences  to  attach  as  if  the  reg- 
istry had  not  existed.  I  take  it,  therefore,  the 
doctrine  of  tacking  has  not  been  altered  by 
our  statute,  requiring  the  registry  of  mort- 
gages. The  complainants,  in  their  answer  to 
the  bill  of  the  defendant,  Grant,  expressly 
deny  their  knowledge  of  the  existence  of  the 
mortgage  to  Taylor,  and  his  deposition  dis- 
closes no  facts  which  can  affect  them  with  no- 
tice prior  to  the  execution  of  the  mortgage  to 
them  ;  for,  though  he  deposes  that  he  gave  the 
information  of  the  circumstances  attending 
the  taking  of  his  mortgage  to  Robert  Lenox, 
one  of  the  directors,  he  does  not  ascertain  the 
time  otherwise  than  by  declaring,  that  "  he 
thinks  it  was  before  the  said  president  and  di- 
rectors had  taken  their  mortgage."  This  is 
too  vague  and  indeterminate,  and  hence  it  is 
not  necessary  to  give  an  opinion  on  the  ques- 
tion whether  the  notice,  if  fully  proved,  was 
well  given  to  a  director.  If  the  complainants 
had  no  notice  of  the  existence  of  Taylor's 
mortgage,  they  are  completely  within  the  rules 
adopted  by  this  court  on  the  subject  of  tack- 
ing ;  but  it  can  apply  only  to  the  lots  mort- 
gaged to  them,  and  the  fourth  lot  must  be  ex- 
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clusively  appropriated  to  satisfy  the  mortgage 
to  Taylor ;  but  it  appears  that  $857.79  of  the 
sum,  for  which  it  purports  to  have  been  given, 
were  to  be  applied  to  the  improvement  of  the 
mortgaged  premises,  and  there  is  no  evidence 
that  it  has  been  so  applied ;  and  it  appears 
from  the  answers  and  depositions  of  the  defend- 
ants, that  this  point,  though  that  was  not  neces- 
sary, as  they  took  their  assignments  subject 
to  all  equities,  has  been  invariably  attended  to, 
in  the  several  transmutations  of  the  mortgage. 
Hence,  there  is  not  the  least  ground  for  per- 
mitting it  to  be  retained  by  Grant,  the  assignee. 
It  must,  therefore,  be  referred  to  a  master, 
to  ascertain  the  amount  due  on  the  two  mort- 
gages to  the  complainants  and  Onderdonk, 
and  the  sum  due  on  the  mortgage  executed  to 
Taylor ;  but  in  making  the  statement  on  the 
latter,  the  sum  of  $857.79,  with  the  interest 
accrued  thereon,  must  be  deducted,  unless  it 
shall  appear  to  the  master  that  any  part  of 
that  sum  has  been  actually  applied  to  finishing 
the  houses  erected  on  the  mortgaged  premises, 
in  which  case  proper  allowances  must  be  made 
for  the  expenditure.  The  question  of  costs 
and  all  other  directions  *to  be  reserved  [*1 16 
until  the  coming  in  of  the  master's  report. 

Mr.  Biggs,  for  the  appellant.  We  come  be- 
fore this  court,  insisting  on  the  right  of  James 
Grant,  as  holder  of  a  second  mortgage,  duly 
registered,  to  be  satisfied  in  preference  to  a 
third  mortgage,  given  and  registered  subse- 
quent to  the  second,  though  such  third  mort- 
gage is  held  by  the  same  person  who  has  a 
first  mortgage  registered  previous  to  our  sec- 
ond. Against  this  right  the  English  doctrine 
of  tacking  is  relied  on.  But  with  them  there 
is  no  general  register  act,  as  with  us.  Their 
statutes  on  this  subject  are  partial  laws ;  and 
among  the  variety  of  decisions  reported  upon 
them,  there  is  not  one  where  the  contest  has 
been  between  two  registered  mortgages.  It 
may  not,  however,  be  useless  to  examine  how 
far,  on  the  principles  of  the  British  adjudica- 
tions, their  rules  will  apply  to,  and  support 
the  present  decree.  It  is  a  maxim  with  them 
that,  if  a  first  mortgage  be  purchased  in,  to 
aid  a  junior  incumbrance,  such  first  mortgage 
must  be  forfeited.  (1  Pow.  on  Mort.,  531.)  In 
the  present  case,  the  mortgage  money  was  not 
payable  before  the  end  of  the  year,  and  the  as- 
signment to  the  bank  was  within  four  months. 
On  this  ground,  therefore,  the  law  is  against 
the  bank.  There  is  also  another.  To  enable 
a  puisne  mortgagee  to  tack,  he  must  have  lent 
his  money  without  notice  of  the  mesne  incum- 
brances.  (1  Pow.  on  Mort.,  537 ;  Mead  v.  Ld. 
Orrery,  3  Atk.,  238;  Saunder*  v.  Dehew,  2 
Vern.,  271;  2  Fonb.,  301,  n.)  The  evidence 
of  notice  to  the  bank  is  complete.  Their  de- 
nial not  being  upon  oath,  but  under  seal,  can- 
not weigh  against  the  testimony  of  Taylor,  and 
is  in  itself  an  absolute  nullity.  For  as  a  body 
corporate,  having  neither  soul  nor  conscience, 
they  cannot  be  sworn,  and  are  not  liable  to  be 
punished  for  perjury.  Against  them,  there- 
fore, and  their  denial,  the  evidence  of  one  wit- 
ness is  sufficient,  though,  unaccompanied  by 
circumstances,  it  might  not  avail  against  a 
natural  person.  Though  the  notice  was  not 
to  the  president,  yet,  being  to  a  director,  it  is 
good  presumptive  notice ;  and  by  such,  a  party 
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is  as  much  affected,  as  by  actual  intimation. 
(2Fonb.,  146-155.) 

Besides,  as  our  act  is  general,1  the  register- 
ing alone  ought  to  be  considered  as  notice.  It 
is  enough  to  set  a  person  on  inquiry,  and  that 
has  always  been  held  sufficient  to  affect  with 
notice.  (Ooodtitle  v.  Morgan,  1  D.  &  E.,  755.) 
With  us  registering  is  like  docketing  of 
judgments,  and  that  is  invariably  deemed  to 
117*]  *make  a  purchaser  take  subject  to  the 
charge.  Mr.  Powell,  in  his  treatise  (page  641), 
does,  we  admit,  state  as  his  opinion  that  the 
doctrine  of  tacking  would  be  allowed  between 
registered  mortgages.  It  is,  however,  but  his 
opinion,  and  that  upon  the  operation  of  the  2 
and  3  Anne,  ch.  4,  and  the  7  Anne,  ch.  20. 
But  those  statutes  have  not  such  words  as  our 
act.  Our  law  says  (1  Rev.  Laws,  481,  sec.  2), 
"In  case  of  several  mortgages  of  the  same 
premises,  or  any  part  thereof,  the  mortgage  or 
mortgages  which  shall  be  first  registered  shall 
have  preference  in  all  courts  of  law  and  equity, 
according  to  the  times  of  the  registry  of  such 
mortgages  respectively."  If  the  decree  com- 
plained of  is  permitted  to  stand,  this  part  of 
the  act  is  repealed.  As  to  the  sums  actually 
advanced  by  Taylor,  M'Gregor  and  Grant,  if 
any  investigation  of  them  was  to  take  place,  it 
ought  to  have  been  by  examination  of  wit- 
nesses, and  not  before  the  master  ;  besides,  it 
is  sworn  that  they  were  to  the  full  value,  and 
against  this  the  answer  of  a  co-defendant  could 
not  be  read ;  for  there  is  no  rule  better  estab- 
lished than  that  the  answer  of  one  defendant 
shall  not  be  read  against  another."  (Jones  v. 
Turbervffle,  2  Ves.,  Jun.,  11 ;  Lockwood  v. 
Ewer,  2  Atk.,  303 ;  JIM  v.  Adams,  Ibid.,  39.) 

Mr.  Van  Vechten,  for  the  respondents.  It  is 
A  settled  principle  that  where  equitable  and 
legal  titles  unite,  they  shall  overbalance  those 
which  are  merely  equitable.  For  the  equities 
being  equal,  neither  the  one  nor  the  other  has, 
on  the  score  of  conscience,  any  claim  to  a 
preference  over  the  other  ;  there  can  then  exist 
no  kind  of  reason  for  disturbing  or  taking 
away  the  legal  rights  and  estate  of  the  other. 
The  courts  have,  therefore,  always  left  the 
party  having  both  the  legal  and  equitable 
estate,  in  full  possession  of  his  rights.  (Pow. 
on  Mort.,  636-644.)  Wherever  legal  and  equita- 
ble estates  meet,  the  union  is  held  to  destroy 
all  mesne  equities.  (Harjshaio  v.  Yates,  Str. , 
240.)  From  these  positions  has  been  derived 
the  doctrine  of  tacking.  The  act  does  not 
vary  the  law  on  this  point.  It  orders  that  they 
shall  be  paid  according  to  the  dates  of  their 
registering,  that  is,  where  there  is  only  a  set  of 
successive  incumbrances  regularly  appearing. 
But  it  does  not  prevent  attaching  to  the  first 
registered  mortgage  subsequent  rights,  which 
enable  t,hepui#ne  mortgagee  to  protect  his  estate, 
by  that  which  he  acquires.  For,  as  the  act  is 
meant  to  operate  only  between  registered  and 

1.— In  Collett  v.  DC  Golls  &  Ward  (Forrest,  85)  it 
was  ruled,  that  the  publication  in  the  Gazette  of  the 
issuing  a  commission  of  bankrupt,  is  notice  to  all 
the  world,  because  such  as  is  prescribed  by  an  act 
of  Parliament,  in  which  the  assent  of  all  is  im- 
plied. 

2.— Where  the  defendant  professes  not  to  recol- 
lect, but  states  that  another  defendant  knows  the 
fact,  the  answer  of  the  defendant  thus  referred  to 
may  be  read  against  him.  1  P.  Wins.,  300. 
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unregistered  mortgages,  when  all  are  regis- 
tered, they  stand  as  if  the  act  had  never  passed. 
The  puisne  mortgagee  *has,  by  his  dili-  [*1 18 
gence,  acquired  a  preference.  If  the  register- 
ing is  to  be  notice,  then  the  second  mortgagee 
has  been  guilty  of  a  laches  in  not  purchasing 
in  the  first  mortgage  to  protect  himself.  Not 
having  done  so,  we  had  a  right  to  do  it,  and  to 
cover  our  equitable,  by  Onderdonk's  legal 
estate.  The  difference  between  the  effect  of 
general  and  particular  statutes  is  imaginary. 
The  only  actual  one  is,  that  under  one  you 
must  search  in  all  cases  ;  under  the  other,  only 
in  those  arising  within  a  specific  county.  The 
principles  to  regulate  in  each  are  the  same,  for 
the  law  is  in  both  the  same,  though  the  limits 
within  which  it  is  to  be  applied  are  different. 
The  notice  relied  on  was  not  given  to  the 
proper  person  ;  it  ought  to  have  been  to  the 
head  of  the  corporation,  the  president.  It  is 
not,  however,  sufficiently  alleged  ;  it  is  merely 
"  as  he  thinks. "  It  ought  to  have  been  strongl  v 
evidenced, and  such  as  to  almost  impute  a  f  raud\ 
(2  Pow.  on  Mort.,  639  ;  Jolland  v.  Stainbi-idge, 
3  Xes.,  Jun.,  478.)  But,  allowing  all  the  force 
asserted  to  the  provisions  of  our  act,  still  it 
can  never  be  contended,  that  they  were  meant, 
by  merely  registering,  to  protect  fraud.  It  is 
in  evidence,  from  the  confessions  of  one  of  the 
defendants,  that  the  full  value  for  which  the 
mortgage  was  given  has  not  been  paid  ;  and 
as  Grant,  in  his  answer,  states  his  title  to  have 
been  derived  from  Taylor,  he  refers  to  what 
Taylor  says  respecting  that  title,  and  makes 
his  answer  evidence,  for  the  reason  in  the 
anonymous  case,  in  1  P.  Wms.,  300,3  and 
Wyatt's  Prac.  Reg.,  75. 

Mr.  Hamilton,  in  reply.  Allowing  the  doc- 
trines of  the  other  side  to  be  correct,  as  to  the 
reasons  on  which  tacking  has  been  introduced, 
and  that  the  registering  a  mortgage  is  notice 
to  the  second  mortgagee,  it  must  equally  be  so 
to  the  third,  and  then  a  third  mortgagee  can 
never  stand  on  equal  equity  with  a  second. 
This,  therefore,  subverts  all  the  argument  as 
to  the  equal  equity  on  which  tacking  is  said 
partly  to  rest.  But  the  decisions  in  England 
can  never,  on  this  subject,  be  applicable  to 
cases  here.  The  words  of  our  law  take  them 
out  of  the  operation  of  the  English  precedents. 
They  proceed  on  the  settled  maxims  of  their 
courts.  They  are  not  directed  or  controlled 
by  the  statute  law ;  for  the  2d  and  3d  and  the 
7th  of  Anne,  do  not  propose  the  regulation  of 
registered  securities.  The  acts  of  our  Legisla- 
ture was  framed  for  the  purpose  of  settling 
their  priorities.  Its  object  was  to  secure 
lenders  of  money.  *This  cannot  be  [Mil) 
effected,  if  the  construction  on  the  other  side 
prevail.  A  second  mortgagee,  after  due 
search,  may  repose  on  the  estate  being  adequate 
to  the  payment  of  his  demand,  and  that  of  his 
senior  incumbrancer  ;  the  very  next  day  a 
cunning  or  colluding  third  person  lends  a 
further  sum,  takes  in  the  first  mortgage,  and 
cuts  out  the  second.  The  principle  of  tacking 
encourages  fraud  ;  it  supersedes  that  necessity 
of  searching  public  offices,  which  ought  always 
te  be  induced,  when  title  deeds  are  not  shown 
to  the  lender.  This  not  being  done,  ought  to 
lead  to  inquiry,  the  neglect  of  which  is  what 


3.— See  ante,  p.  117,  note  1. 
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the  Lord  Chancellor,  in  1  Eq.  Cas.,  881,  calls 
filthy  negligence.1  The  express  words  of  our 
law  are  our  reliance.  They  destroy  all  that 
system  of  artificial  reasoning  as  to  taking  in 
the  legal  estate  to  protect  the  equitable  ;  for, 
by  the  act,  a  priority  at  law  is  given  to  a  sec- 
ond registered  mortgage  over  a  third  ;  nay,  it 
gives  also  in  terminis  a  superior  equity,  and 
this  on  equitable  principles  ;  for,  where  there 
is  a  law  ordaining  a  registry  to  be  made  of 
mortgages,  search  and  inquiry  at  the  office  is 
at  least  an  equitable  duty.  As  to  the  denial 
of  notice  by  the  bank,  under  their  seal,  it  is 
enough  to  say,  the  only  reason  why  an  answer 
is  evidence  is  from  being  under  oath.  What- 
ever is  not  so,  cannot  be  testimony,  except  as 
to  records,  and  cases  of  confession.  That  there 
was  not  an  original  full  valuable  considera- 
tion from  Taylor,  allowing  it  to  be  so,  is  noth- 
ing to  Grant ;  for  a  transferable  security, 
though,  in  its  origin,  made  on  less  considera- 
tion than  it  purports,  becomes,  in  the  hands  of 
a  bonafde  assignee,  operative  to  its  full  amount. 
Even  fraud,  except  where  positive  law  creates 
the  security,  is,  by  a  fair  assignment,  for  fjill 
and  valuable  consideration,  purged,  so  far  as 
it  respects  the  assignee.  The  inquiry,  there- 
fore, into  the  sums  advanced  by  Taylor  and 
M'Gregor  is  not  to  be  supported.  The  nature 
of  the  considerations  cannot  be  questioned. 
Money  paid,  money  to  be  laid  out,  and  assump- 
tions of  debts — both  law  and  equity  must,  and 
do,  allow  their  validity.  On  every  ground, 
therefore,  we  contend  the  decree  must  be  re- 
versed. 

SPENCER,  J.  The  Chancellor  has  adopted 
the  rule  of  the  Court  of  Chancery  in  England, 
which  is,  that  where  parties  have  equal  equity, 
and  one  of  them  has  a  legal  advantage,  not  to 
deprive  the  one  of  the  legal  preference  he  has 
obtained.  That  this  rule  is  established  there, 
I  fully  agee  ;  and,  unless  our  statute  has  created 
a  rule  on  this  subject  peculiar  to  our  own 
12O*J  jurisprudence,  I  shall  acquiesce  in  this 
part  of  the  decision.  For,  I  do  not  think  that 
the  registering  the  mortgage  is,  upon  legal 
principles,  notice  of  its  existence ;  though, 
were  the  point  now  for  the  first  time  to  be  de- 
cided, I  should  concur  that  it  ought  so  to  be 
considered  ;  the  contrary,  however,  is  too  well 
established  to  be  drawn  in  question.  Nor  do 
I  consider  the  notice  given  by  Mr.  Taylor  to 
Robert  Lenox,  either  actual  or  constructive 
notice.  It  is  left  quite  uncertain  at  what 
period  this  notice  was  in  fact  given ;  and,  if 
given  in  time,  it  does  not  appear  that  Mr. 
Lenox  was  present  when  Bissett  became  in- 
debted to  the  bank,  or  gave  the  mortgage,  or 
that  Mr.  Lenox  ever  communicated  it  to  the 
board.  They  deny  such  notice  by  their 
answer  ;  and,  although  it  is  not,  nor  could  it 
be,  under  oath,  yet  it  is  certainly  sufficient  to 
repel  the  vague  testimonj-  of  Mr.  Taylor. 

This  brings  me  to  the  consideration  of  our 
statute  concerning  mortgages.  It  provides 
that,  "  in  case  of  several  mortgages  of  the 
same  premises,  or  any  part  thereof,  the  mort- 
gage or  mortgages,  which  shall  be  first  regis- 
tered, shall  have  preference  in  all  courts  of  law 
and  equity,  according  to  the  times  of  the  regis- 

1. — Crassa  negUgentia. 
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try  of  such  mortgages  respectively."  It  ap- 
pears to  me  that  the  statute  has  abolished,  with 
respect  to  registered  mortgages,  the  right  of 
tacking  a  junior  to  a  senior  mortgage,  and 
thus  excluding  an  intervening  one.  They  are 
to  have  preference  in  all  courts  of  law  and 
equity,  according  to  the  times  of  their  respec- 
tive registry.  To  allow  a  junior  mortgage  to 
be  paid  first,  is  denying  to  an  elder  mortgage 
the  preference  the  statute  has  given.  The 
statutes  of  2d  and  3d  Anne,  ch.  4,  and  7th 
Anne,  ch.  20,  though  affording  a  preference  to 
registered  over  unregistered  mortgages,  do  not 
determine,  as  our  statute  does,  the  preference 
they  are  to  have,  or  in  what  order  registered 
mortgages  are  to  be  redeemed  or  satisfied. 
Though  it  was  truly  observed  by  the  appellants' 
counsel,  that  there  are  no  decisions  in  England 
to  be  met  with  denying  the  principle  now  ad- 
vanced. I  am.  therefore,  of  opinion,  that  in 
this  respect,  the  decree  of  His  Honor,  the  Chan- 
cellor, ought  to  be  reversed.  The  remaining 
question  is,  whether  the  mortgage  held  by 
Grant  is  to  be  considered  a  valid  security,  for 
the  amount  therein  mentioned,  and  thereby 
secured.  It  will  be  proper,  first,  to  consider, 
what  is  and  what  is  not  evidence  in  the  cause. 
In  the  bill  filed  by  the  bank  against  Grant  and 
*others,  John  Taylor  and  Alexander  *[  1 2 1 
M'Gregor  are  made  co-defendants,  and  the  re- 
spondents' counsel,  considering  some  parts  of 
their  answers  as  operating  in  their  favor,  have 
dwelt  upon  the  facts  disclosed  by  them.  I 
have  no  hesitation  in  saying  that  the  answer  of 
one  co-defendant  is  evidence  neither  for  nor 
against  the  other.  The  authorities  cited  main- 
tain this  position.  It  appears  from  exhibits 
and  testimony,  that  the  consideration  of  the 
mortgage .  given  by  Bissett  to  Taylor,  was 
money  advanced  by  Taylor  and  Bissett,  money 
owing  by  Bissett,  and  assumed  to  be  paid  by 
Taylor,  and  a  balance  of  between  $800  and 
$900,  to  be  paid  in  finishing  certain  houses  on 
lots  included  in  the  mortgage.  (1  P.  Wms., 
300  ;  2  Atk.,  303  ;  Ibid.,  89.)  It  appears  that 
Taylor,  about  the  20th  of  June,  assumed  debts, 
and  became  responsible  to  Bissett's  creditors  to 
the  amount  of  about  $1,000,  besides  the  sum 
advanced.  It  further  appears  that  Alexander 
M'Gregor,  to  whom  the  mortgage  was  assigned 
by  Taylor,  as  a  consideration  for  that  asMgn- 
ment,  refunded  money  to  Taylor,  which  he 
advanced  to  Bissett,  and,  also,  for  the  purpose 
of  securing  a  small  demand  he  had  against 
Bissett,  in  his  own  right,  and  another,  as  ad- 
ministrator of  one  Cunningham,  and,  also,  in 
consideration  of  his  becoming  responsible  to 
sundry  persons  for  claims  which  they  had 
against  Bissett.  For  the  performance  of  the 
agreement  thus  made  by  M'Gregor,  he  executed 
his  bond  to  Taylor,  and  he  offered  to  Bissett 
to  guaranty  its  fulfillment.  Though  the  busi- 
ness was  transacted  loosely  between  Bissett 
and  Taylor,  it  appears  to  me  there  exists  no 
pretense  of  fraud  ;  and  as  to  the  validity  of 
such  consideration,  I  have  as  little  doubt. 
Under  these  circumstances,  the  mortgage 
originally  given  to  Taylor  was  assigned  to 
Grant.  There  is  nothing  tending  to  show  that 
Grant  did  not  advance  the  full  amount  of  the 
consideration,  if  the  answer  of  M'Gregor  be 
not  evidence,  and  that  it  is  not,  I  have  before 
said. 
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I  am  of  opinion  that  the  decree  be  reversed ; 
that  after  applying  the  proceeds  of  the  one 
lot,  included  in  the  mortgage  to  Taylor,  and 
not  in  the  others,  towards  the  satisfaction  of 
the  mortgage  held  by  Grant,  the  proceeds  of 
the  sale  of  the  three  lots,  after  satisfying  the 
principal  and  interest  due  on  the  mortgage  to 
Onderdonk,  and  held  by  the  bank,  be  applied 
to  the  satisfaction  of  the  principal  and  inter- 
est of  the  mortgage  held  by  Grant,  consider- 
ing the  same  as  a  valid  security  for  the  en- 
tire sum  mentioned  therein,  and  secured 
thereby. 

1 22*]  *The  other  judges  and  residue  of  the 
court  concurring,  the  decree  was  unanimously 
reversed.  LEWIS,  Ch.  J.,  however,  observed 
that  he  thought  the  mere  registering  a  mort- 
gage was  notice  to  subsequent  incumbrances. 

Cited  In— 1  Johns.,  572;  10  Johns.,  547;  3  Wend., 
644 ;  1  Barb.  Ch.,  119 :  Hopk.,  236 ;  1  Abb.,  N.  S.,  417 ; 
6  Duer,  217. 


MARSHALL    AND    WILLIAM    JENKINS, 
Appellants, 

v. 

CATHARINE  DE   GROOT,  Administratrix 
of  PETER  DE  GROOT,  Respondent. 

Note  —  Joint  Makers  —  Death  of  One  Solvent  — 
Survivors  Inwlvenl  —  Solvents  Estate  Liable 
in  Equity. 

If  one  of  three  joint  makers  of  a  promissory 
note  die  solvent,  and  the  two  survivors  be  insolv- 
ent, equity  will  direct  payment  out  of  the  assets  of 
the  deceased. 


was  an  appeal  from  chancery  in  which 
JL  the  facts  appeared  to  be  these  :  James 
Goslin,  Jun.,  John  Goslin.'and  Peter'DeGroot, 
made  their  joint  promissory  note  for  £133  1«. 
2>?.,  payable  to  the  appellants  four  months 
lifter  date.  Peter  De  Groot  died  intestate. 
The  appellants  prosecuted  the  surviving  mak- 
ers of  the  note  to  judgment,  issued  into  the 
county  where  they  resided  afi.fa.,  which  was 
returned  nulla  bona,  and  they  have  since  be- 
come insolvent,  but  the  respondent  has  suffi- 
cient assets  from  the  intestate  to  satisfy  the 
debt.  The  bill  prayed  that  the  respondent 
might  be  compelled  to  pay  the  demand,  but 
on  a  general  demurrer  the  Chancellor  was 
pleased  to  dismiss  the  bill  with  costs,  and  thus 
assigned  his  reasons  : 

Mr.  President  :  From  the  authorities  cited 
on  the  argument,  it  abundantly  appears  that 
courts  of  equity  are  not  favorable  to  the  com- 
mon law  doctrine  of  survivorship  in  cases  of 
this  kind,  and  that  they  have  shown  a  dispo- 
sition to  avail  themselves  of  circumstances  to 
iivoid  its  effects.  Thus,  the  words  of  a  con- 
dition of  a  joint  bond  have  been  resorted  to, 
for  the  purpose  of  eluding  the  operation  of 
this  strict  rule  of  lawr.  The  application  of 
the  money  borrowed  to  the  concerns  of  a  joint 
trade,  and  the  obligor's  drawing  the  bond  him- 
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self  jointly,  have  been  admitted  as  circum- 
stances to  relax  the  operation  of  that  rule; 
but  none  of  the  cases  go  the  length  of  decid- 
ing that,  devested  of  circumstances,  the  obli 
gation  of  a  joint  contract  is  to  attach,  as  well 
to  the  representatives  of  the  dead,  as  to  the 
survivor  of  the  contracting  parties.  This 
case  presents  the  naked  facts  of  a  joint  debt 
and  survivorship  ;  and,  I  think,  must  be  de- 
termined on  the  rule  which  obtains  at  law, 
and  if  so,  the  bill  cannot  be  sustained.  In 
giving  this  opinion,  I  regret  that  the  rule  is  so 
well  established  as  to  *oblige  me  to  [*123 
conform  to  it.  The  inclination  of  my  mind 
was  to  afford  relief,  if  I  could  discover  any 
principles  which  would  bear  me  out  in  it  ;  but, 
thinking  as  I  do,  respecting  the  legal  princi- 
ples governing  this  case,  I  dismissed  the  bill 
with  costs. 


respondent  not  appearing  to  argue 
the  case,  it  was  heard  ex-parte. 

Per  Curiam,  delivered  by  THOMPSON,  J. 
The  facts  stated  in  the  bill  are  admitted  by 
the  demurrer  to  be  true.  The  only  question. 
therefore,  presented  to  the  court,  is  whether, 
where  three  persons  make  a  promisory  note, 
one  dies  intestate  but  solvent,  and  the  two  sur- 
vivors become  insolvent,  the  estate  of  the  de- 
ceased can  in  equity  be  charged  with  the  pay- 
ment of  the  note.  I-  have  not  been  able  to 
discover  any  principles  of  justice  on  which  it 
can  be  exonerated.  It  is  a  rule  applicable  to 
proceedings  in  courts  of  law,  that  where  two 
are  jointly  bound,  and  one  dies,  the  survivor 
must  be  prosecuted,  and  an  action  cannot  be 
maintained  against  the  representatives  of  the 
deceased."!  This,  however,  is  a  rule  controlling 
the  remedy,  and  not  determining  the  right. 
Courts  of  equity  daily  give  relief  where  the 
remedy  at  law  "is  extinguished.  The  three 
makers  of  this  note,  as  to  this  transaction,  are 
considered  in  the  light  of  partners,  and  the 
consideration  received  bv  them  was  for  the 
mutual  benefit  of  them  all  ;  and  although  this 
consideration,  whatever  it  might  be,  may  sur- 
vive, unless  severed  during  the  lifetime  of  the 
intestate,  yet  the  survivors  are  considered,  in 
equity,  as  the  trustees  for  the  representatives 
of  the  deceased  for  his  proportion.  Kights 
claimed  by,  and  injuries  arising  from  surviv- 
orship, are  not  viewed  in  a  very  favorable 
aspect,  either  at  law  or  in  equity. 

I  have  looked  into  the  cases  referred  to  by 
the  appellant's  counsel,  which  I  think  fully 
establish  and  warrant  both  the  right  and  prac- 
tice of  courts  of  equitv,  giving  relief  in  cases 
of  this  description.  The  survivors  are  insolv- 
ent. The  deceased  left  assets  sufficient  to  pay 
this  and  other  just  demands  against  his  estate. 
The  appellants  are  without  remedy  at  law, 
and  I  see  no  reason  why  equity  should  not 
give  relief. 

lam,  therefore,  of  opinion  that  Hi?  tlfcree  of 
7/w  Honor,  the  Chancellor,  ought  t»he  rererned. 

Citrdln—  9Cow..  KB;  1">  WVnd.,  319:  2  Johns.  Ch., 
500;  1  Abb.  Pr.,  37»:  2  DU-.T,  (VVI:  11!»  M:iss.,  :*«. 
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FOR   THE 


TRIAL  OF  IMPEACHMENTS 


IN   THE 


STATE  OF  NEW  YORK 


IN  FEBRUARY,  1805. 


TO    WHICH    AKE    ADDKD 

SOME  OLD  DECISIONS  BOTH  IN  THAT  AND  THE  SUPREME  COURT. 


VOL  II. 


1810. 


ADVERTISEMENT. 


MOST  of  the  decisions  which  follow  the  adjudications  of  1805,  are  cases  often  cited  at  the 
bar,  and  as  often  denied  or  disputed.  To  make  known  what  they  are,  they  are  now  pub- 
lished. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


Court  for  the  Trial  of  Impeachments 


AND 


CORRECTION  OF  ERRORS 

IN  THE 

STATE   OF  NEW   YORK. 

FEBRUARY  TERM,  1805. 


DANIEL   AND  GULIAN  LUDLOW,  Appel- 
lants, 

v. 
LEWIS  SIMOND,  Respondent. 

1.  Surety — Contract  of  Strictly  Construed — Al- 
teration of  Original  Contract  Releases — Con- 
tract Void  at  Law  not  Relieved  in  Equity. 
2.  Jurisdiction  of  Equity.  3.  Id. — Answer — 
Waiver  of  Objection  to. 

If  a  surety  engage  to  make  good  the  deficiency 
arising  from  a  sale  of  goods  at  a  given  place,  and 
consigned  to  the  correspondent  ot  the  person  to 
whom  the  security  is  given,  who  has  the  whole  con- 
trol of  the  adventure,  a  sale  by  the  consignee  at 
another  place  releases  fee  surety. 

Though  relief  at  law  may  be  had,  yet  if  it  be 
doubtful,  equity  will  retain  the  bill. 

Citations— Becker  v.  Kirk,  July,  1791 ;  2  Term  R., 
372;  7  [(I.,  256;  2  Bro.  Ch.,  259;  2  Ves.,  Jun.,  540,  542; 
Willes'  Rep.,  407;  4  Inst.,  84;  10  Mod.,  1;  1  Fonb.,  8; 
1  P.  Wins.,  3«3;  Mitford,  111 ;  3  P.  Wins.,  251,  n.  A. ; 

1  Str.,  7*5;  1  Ves.,  Jun.,  424;  I  Atk.,  128;  3  Bro.  Ch., 
224  ;  5  Ves.,  Jun  ,  794 ;  Gilb.,  51, 53, 219, 220 ;  1  Ves.,  446  ; 
Sir  W.  Jones,  268 ;  4  D.  &  E.,  314;  3  P.  Wins.,  215;  2 
D.  &  E.,  370 ;  2  Bro.  Ch.,  579,  582,  583 ;  3  Wils.,  359 ;  7 
D.  &  E.,  256 ;  4  Ves.,  Jun.,  SB ;  2  Ch.  Cas.,  22 ;  1  Vern., 
190;  2  Vern.,  393:  Mitford,  109,  110,  118;  3  Bl.  Com., 
437  :  1  Rev.  Laws,  94 ;  1  P.  Wins.,  263 ;  Prec.  in  Ch., 
197 ;  Woods  Inst.,   73 ;   1   Atk.,   128 ;    1  Ves.,  331 ;    3 
Ch.  Rep.,  53;  Prec.  in  Ch.,  309;  1  Fonb.,  37;  3  Bro. 
Parl.  Cas.,  625;  1  Ves.,   446,   447;  1  Ch.   Caa.,   77;    1 
Eq.  Abr.,  93  K.,   pi.  2,  6;  3  Atk.,  91;  3  Wils.,  530: 

2  Sannd.,  411 ;  7  D.  &  E.,  254 :  2  D.  &  E.,  370;  2  Ves., 
Jun. 

ON  appeal  from  a  decision  of  the  Chancellor, 
dismissing  the  appellants'  bill  with  costs. 
The  appellants,  on  March  11.  1799.  entered 
into  an  agreement  with  Angier  Marie  Lerem- 
boure,  and  the  respondent,  by  which  Lerem- 


boure  was  to  load  on  board  one  or  more  ves 
sels,  such  a  quantity  of  tobacco  and  Havana 
sugars,  the  former  at  10£  and  11  cents  per  lb., 
the  latter  at  $15.75  percwt.  for  the  brown,  and 
$19  for  the  white,  as  would  form  a  capital  of 
about  $40,000,  after  deducting  the  drawback. 
The  goods    thus  shipped,   to  be  consignee!, 
under  a  bill  of  lading,  by  Daniel  Ludlow  & 
Co.  to  Messrs.  Buildemaker  &  Co  ,  their  cor- 
respondents at  Hamburg   to  be  sold  for  the 
*account  and  risk  of  Leremboure.     Lud-  [*2 
low  &  Co.  to  furnish  Leremboure  with  their 
notes,    to    order,    for  the    above  amount    of 
$40,000,  payable,  one  half  at   four,  and   the 
other  half  at  six  months  ;  each  half  to  be  di- 
vided in  several  parts,  to  be  delivered  so  as  to 
complete   each    particular  shipment,  and  the 
amount  to  be  fully  insured  by  one  of  the  in- 
surance companies,  or  other  respectable  under- 
writers, of  the  city  of  New  York.     For  this 
Ludlow  &  Co.  to  be  allowed  a  commission  of 
2^  per  cent,  on  the  invoices  of  the  goods  put 
on  board.     To  secure  to  Ludlow  «&  Co.  the  re- 
payment  of  the   $40,000,    together   with   the 
above  commission,  Lcremboure  to  assign  the 
policies  covering  the  shipments,  and  in  case  of 
:  the  capture  or  loss  of  any,  Ludlow  «fc  Co.  to 
I  receive  from  the  underwriters  the  amount  of 
I  their  subscriptions.     Should  this  mode  of  re- 
'  imbursement  not  take  place,   Ludlow  &  Co. 
were  authorized  to  draw  at  sixty  days'  sight  on 
London,   twenty  days  before  their   notes  re- 
spectively became  due,  at  the  then  current  ex 
;  change,  and  to  order  the  necessary  remittances 
I  to  be  made  by  Buildemaker  &  Co.  to    their 
j  friends  in  London,  or  to  whom  they  may  value 
i  on,  to  meet  their  drafts  ;  the  remittances  to  IK- 


NOTE.—  Principal  and  surett/—Wluit  will  discharge 
surety. 

Alteration  of  tJie  contract  without  his  consent 
will  discharge  the  surety.  Gahn  v.  Niemcewiez, 
11  Wend.,  312;  Coleimird  v.  Lamb.,  15  Wend.,  329; 
Woodworth  v.  Bank  of  America,  19  Johns.,  391 ; 
Dewey  v.  Reed,  40  Barb.,  16;  Miller  v.  Stewart,  9 
Wheat.,  680;  Grant  v.  Smith,  4fi  N.  Y.,  93;  Hubtn-11 
v.  Bissoll,  2  Allen,  196 ;  Agawam  Bank  v.  St>ars,  4 
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Gray,  95;  Smith  v.  V.  S.,  2  Wall..  219;  MeMieken  v. 
Webb,  6  How.  (IT.  S.).  292.  See  Amicable  Ins.  Co.  v. 
Sedgwick,  110  Mass.,  163. 

Giving  time  to  the  principal.  S<>o  Reynolds  v. 
Ward.  5  Wend.,  501 ;  Gahn  v.  Xiemcewie/.,  11  Wend., 
312. 

See,  generally.  King  v.  Baldwin.  17  Johns.,  3H4. 
and  niite.  Also,  claaauted  table  of  citations  at  foot 
of  principal  ea»;>  (Ludlow  v.  Slmond)  p.  65,  /*«<'. 
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made  at  the  risk  of  Leremboure,  both  as  to  the 
validity  of  the  bills  and  solvability  of  the 
house  m  London,  to  whom  the  same  might  be 
made.  Ludlow  &  Co.  to  be  allowed  a  further 
commission  of  1±  per  cent,  on  the  amount  of 
all  bills  they  might  draw.  If  the  proceeds  of 
the  sales  at  Hamburg,  so  disposed  of,  should 
not  prove  sufficient  to  re-imburse  Ludlow  & 
Co.  the  amount  of  their  several  notes,  together 
with  interest  on  their  advances,  commissions, 
3*]  and  all  other  *charges,  Leremboure  to 
make  good  the  deficiency,  so  soon  as  ascer- 
tained, by  giving  his  note  to  Ludlow  &  Co., 
payable  at  sixty  days,  the  same  to  be  indorsed 
by  Simond  &  Co. ,  who  thereby  agreed  thereto, 
Ludlow  &  Co.  obligating  themselves,  if  the 
proceeds  of  the  several  shipments  exceeded 
the  amount  due  them,  to  pay  the  difference 
when  in  cash  ;  the  parties  binding  themselves 
to  each  other  in  the  sum  of  $100,000  for  the 
due  performance  of  the  agreement,  which  was 
executed  in  the  names  of 

DANIEL  LUDLOW  &  Co.,  [L.  s. 

A.  M.  LEREMBOURE,    [L.  s. 

L.  SIMOND  &  Co.  [L.  s. 

In  pursuance  of  the  above  contract,  Ludlow 
&  Co. ,  on  the  day  of  the  agreement,  furnished 
Leremboure  with  three  notes  for  $3,000,  two 
for  $2,500,  three  for  $2,000,  payable  in  six 
months,  and  one  for  $2,697.99,  at  four 
months  ;  Leremboure,  at  the  same  time,  as- 
signing to  them  policies  of  assurance  to  the 
amount  of  $40,000  on  the  cargoes  of  two 
ships  loaded  by  him  with  sugar  and  tobacco, 
marked  D.  L.,  which  were  by  Ludlow  &  Co. 
consigned  and  ordered  to  be  sold  according  to 
the  terms  of  their  engagement.  On  the  6th  of 
April  following,  Ludlow  &  Co.  gave  Lerem- 
boure other  notes,  making  up  the  sum  of 
$36,431.88. 

The  cargoes  thus  shipped,  and  consigned  to 
Buildejjiaker  &  Co.  at  Hamburg,  arrived  safe, 
but  previous  to  their  reaching  that  port  several 
great  failures  had  taken  place,  which  induced 
a  very  considerable  change  in  the  market.  In 
4*]  consequence  of  this,  *Buildemaker  &  Co. , 
without  any  direction  from  the  appellants, 
sent  the  tobacco  to  Rotterdam,  addressed  to 
their  own  correspondent,  Roquette  Buildema- 
ker,  who,  in  July,  1800,  sold  it  for  about 
$14,126.85  net,  which  he  paid  over  to  Ludlow 
&  Co.  In  the  October  following,  the  appel- 
lants, having  ascertained  the  balance  due,  pre- 
sented the  accounts  of  the  sales  of  the  tobacco 
to  Leremboure,  who  acknowledged  they  were 
right,  but,  as  he  was  then  insolvent  and  con- 
fined for  debt,  declined  giving  his  note  for  the 
deficiency,  though  the  appellants  demanded  it. 
Sixty-three  days  after  this  refusal,  Ludlow  & 
Co.  called  on  the  respondent,  and  requested 
him  to  pay  the  amount  of  the  loss,  which  he 
refusing  to  do,  they  filed  their  bill  against  him 
and  the  respondent,  setting  forth  the  above 
facts,  charging  a  combination  to  refuse  giving 
the  note,  praying  that  the  accounts  between 
them  and  Leremboure,  arising  under  the 
agreement,  might  be  taken,  that  Leremboure 
and  the  respondent  might  be  decreed  to  make 
good  the  deficiency  or  balance,  and  that  they 
themselves  might  be  decreed  such  other  relief 
as  their  case  might  require. 

Simond  put  in  his    answer,    stating,   that 
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without  having  any  interest  in  the  contract,  or 
expecting  to  receive  any  benefit  from  it,  he 
consented  to  become  surety  for  Leremboure. 
and  did,  with  him,  execute  the  agreement  in 
the  name  of  Lewis  Simond  &  Co.  though,  not 
having  any  partner,  he  himself  was  solely 
bound  by  the  signature.  The  answer,  also, 
admitted  the  facts  as  detailed,  except  as  to  the 
effect  of  the  failures  at  Hamburg,  of  which  it 
stated  his  ignorance,  but  averred  that  the  re- 
shipment  of  the  tobacco  for  Rotterdam,  and 
sale  of  it  there,  was  without  the  consent 
*of  Leremboure  or  himself  ;  in  conse-  [*5 
quence  of  which  Leremboure  refused  to  give 
the  note  mentioned  in  the  agreement,  ana  he 
to  pay  or  make  good  the  deficiency,  consider- 
ing themselves  released  from  all  obligation  to 
do  the  one  or  the  other. 

To  establish  the  price  of  tobacco  at  Ham- 
burg, in  the  summer  of  1799,  I.  L.  Steinbach 
and  John  H.  Schmidt  were  examined,  but  the 
first  could  prove  nothing  as  to  the  point,  and 
the  latter,  only  that  Virginia  tobacco,  at  Ham- 
burg, was,  from  the  month  of  October,  1799, 
to  the  end  of  the  year,  at  3s.  M.  to  4*.  Ham- 
burg currency,  per  lb.,  that  Maryland  was 
higher,  and  that  the  price  continued  the  same 
in  1800,  but  what  it  was  in  the  summer  of  1799 
he  could  not  tell. 

To  prove  the  execution  of  the  agreement, 
William  M.  Seton  and  Martin  Hoffman  were 
examined,  who  deposed  that  they  saw 
"  Daniel  Ludlow  and  Gulian  Ludlow,  the 
complainants,  and  Angier  Marie  Leremboure 
and  Lewis  Simond,  execute  the  contract." 

The  cause  being  heard,  on  the  above  admis- 
sions and  testimony,  His  Honor,  the  Chancel- 
lor, pronounced  the  decree,  now  appealed 
from,  and  thus  assigned  his  reasons  : 

Mr.  President :  On  this  case  several  questions 
have  been  made,  but  a  preliminary  considera- 
tion is, 

Whether  the  bill  can  be  sustained  in  this 
court. 

The  informality  in  the  execution  of  the 
contract,  might,  of  itself,  be  sufficient  to  repel 
the  allegation  that  the  matter  in  the  bill  is  not 
cognizable  here,  as  it  was  determined  while  I 
was  in  the  Supreme  Court  (Becker  v.  Kirk, 
July  Term,  1791),  that  an  execution  of  a  sealed 
instrument  by  one  partner,  *in  the  name  [*6 
of  the  firm,  was  invalid,  and  it  was  for  that 
reason  rejected  as  evidence.  But  in  this  case 
it  is  not  necessary,  nor  do  I  mean  to  ground 
my  opinion  on  that  point,  for  there  is  another 
head  of  equity  which  must  sustain  the  bill. 

The  defendant,  Leremboure,  has  refused  to 
give  his  note,  and  it  does  not  appear  to  me 
that  any  form  of  pleading  at  law  would  enable 
the  complainants  to  allege  the  not  indorsing  a 
note  which  never  was  in  existence,  as  a  breach 
of  contract  by  the  defendant  Simond,  or  as 
cause  of  action  in  any  other  shape  ;  the  mak- 
ing of  the  note  would  there,  as  to  the  defend- 
ant Simond.  be  considered  in  the  nature  of  a 
condition  precedent ;  and  if  it  could  be  made 
out  in  proof  that  the  not  making  it  was  the 
effect  of  fraud  or  collusion,  it  would,  perhaps, 
not  better  the  condition  of  the  complainants, 
for  it  would  then  become  one  of  the  peculiar 
objects  of  the  jurisdiction  of  this  court ;  but 
there  certainly  could  be  no  valid  reason  for 
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coming  here  to  account,  as  the  accounting  in 
this  case  can  only  be  required  from  the  com- 
plainants. 

I,  therefore,  proceed  to  consider  the  ques- 
tions applying  to  the  merits  ;  these  are 

1st.  Whether  the  agreement  was  a  valid 
one,  as  the  complainants  are  described  as  Dan- 
iel Ludlow  &  Co.,  and  have  executed  it  with 
one  seal  only. 

3d.  Whether  the  house  of  Buildemaker  & 
Co.  were  the  joint  agents  of  both,  or  the  agents 
of  either  exclusively. 

3d.  Whether  the  defendant  Sitnond  was  an 
original  party  in  interest  in  the  contract,  or 
only  introduced  as  surety  ;  and  if  as  surety, 
7*J  *4th.  Whether  the  deviation  from  the 
terms  of  the  contract  in  its  execution,  has  not 
discharged  him.  And, 

5th.  It  has  been  insisted,  that  as  the  defend- 
ant Simond  is  not  liable  at  law,  this  court  will 
not  carry  his  responsibility  beyond  it. 

As  to  the  first  question,  if  the  contract  was 
invalid,  as  to  the  complainants,  the  considera- 
tion on  the  part  of  the  defendants  must  have 
failed,  also,  and  of  consequence  it  was  insisted 
the  whole  transaction  was  nugatory. 

To  the  contract  appears  the  signature  of 
"  Daniel  Ludlow  &  Co."  collectively,  as  one  of 
the  parties  ;  both  the  complainants,  however, 
were  present,  and  the  subscribing  witnesses 
depose  that  both  executed  it. 

Whether  this  inference  was  drawn  from  the 
erroneous  opinion  that  the  act  of  one  copartner 
may  bind  the  other  in  all  cases,  respecting 
their  common  concerns,  whether  the  act  is 
with  or  without  seal,  or  whether  they  both 
actually  and  formally  sealed  and  acknowledged 
the  instrument  as  their  act  and  deed,  cannot  be 
determined  from  the  depositions  :  it  is  a  fact 
proved  that  both  executed  it. 

The  signature  of  the  contracting  parties  is 
in  the  ordinary  and  regular  form  ;  but  it  is  not 
an  essential  part  of  the  execution  ;  the  sealing 
and  delivery  are  of  its  essence,  and  I  know  of 
no  law  which  will  prevent  a  plurality  of  par- 
ties from  acknowledging  one  seal  affixed  to  an 
instrument  as  the  seal  of  each  party  separate- 
ly ;  for  the  mere  recognition  of  a  seal  does  not, 
in  its  modern  use,  amount  to  an  exclusive  ap- 
propriation, so  as  to  prevent  the  other  parties 
8*]  to  the  instrument  *from  using  it  as  their 
own,  for  all  the  purposes  of  giving  validity  to 
the  deed,  to  which  it  is  affixed,  as  their  act ; 
but  in  this  instance,  whether  the  paper  in 
question  is  considered  as  a  deed,  or  depending 
upon  the  principles  regulating  simple  con  tracts, 
will  not  vary  its  operation.  Before  it  assumed 
the  shape  of  a  deed,  and  had  the  formalities 
attending  its  being  constituted  such  attached 
to  it,  the  contract  had  received  a  definite  com- 
plection.  The  terms  had  been  arranged  and 
precisely  ascertained  by  the  convention  of  the 
parties,  and  it  would  emphatically  be  entan- 
gling justice  in  the  net  of  form  to  sustain  an 
objection  on  that  ground  here,  for  the  exist- 
ence and  terms  of  the  contract  are  the  only 
objects,  as  far  as  respects  this  point,  in  contest 
between  the  parties ;  and  that  these  were 
authenticated  with  a  greater  degree  of  formal- 
ity than  the  strict  rules  of  law  require,  cannot 
certainly  detract  from  the  evidence  of  its  ex- 
istence. 

It  will  be  perceived  that  I  do  not  rely  on  the 
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acts  of  the  parties  in  its  execution,  which 
might,  in  all  events,  have  a  determining  effect 
in  one  point  of  view.  That  I  do  not  now  mean 
to  pursue. 

As  to  the  second  question. 

To  determine  this,  it  may  be  necessary  to 
examine  the  general  scope  and  object  of  the 
j  contract,  and  to  review  its  different  details. 

The  leading  motives  of  the  defendant  Lerem- 
boure  seem  to  have  been  to  avail  himself  of  the 
agency  of  the  complainants,  perhaps  as  a  pro- 
tection against  the  captures  of  belligerents,  and 
the  reduction  of  the  premium  of  insurance,  and 
certainly  of  their  credit,  to  give  him  an  earlier 
command  of  the  funds,  expected  *to  arise  [*» 
from  the  consignments  of  his  sugars  and 
tobacco  to  Hamburg,  and  on  the  part  of  the 
complainants,  the  receipt  of  the  commission 
stipulated  by  the  contract. 

The  contract  was  so  arranged  as  to  afford 
the  complainants  every  reasonable  security 
against  ultimate  loss,  and  much  more  .so  than 
could  apply  to  ordinary  commercial  specula- 
tions, if  the  business  was  correctly  managed, 
according  to  the  directions  contained  in  the 
contract. 

It  multiplied  the  guards  against  loss  by  re- 
posing, first,  on  the  responsibility  of  Lerem- 
boure ;  second,  and  principally,  on  the  sub- 
ject consigned  ;  and  third,  on  the  defendant 
Simond,  whose  ability  to  respond  does  not  ap- 
pear to  be  questioned. 

The  contract  stipulates  that  Leremboure 
shall  put  on  board  one  or  more  vessels,  tobacco 
and  sugars,  at  fixed  prices,  to  the  amount 
of  about  $40,000  ;  that  those  goods  shall  be 
consigned  under  bills  of  lading  of  the  com- 
plainants, to  Buildemaker  &  Co.,  their  corre- 
spondents at  Hamburg,  to  be  sold  for  the  ac- 
count and  risk  of  the  defendant  Leremboure  ; 
that  he  shall  insure  them,  and  assign  the  poli- 
cies of  insurance  to  the  complainants,  who 
shall  receive  from  the  underwriters  the  amount 
of  any  losses,  which  shall  be  applied  to  the  re- 
imbursement of  the  complainants. 

The  complainants  agree  to  furnish  their 
notes  to  the  defendant  Leremboure,  to  the 
amount  of  the  several  shipments,  fully  insured, 
one  half  payable  in  four,  the  other  half  in 
six  months,  and  to  pay  any  surplus  which  may 
remain,  after  they  have  been  satisfied,  to  Lerem- 
boure. 

*If  the  policies  did  not  afford  a  means  [*1O 
of  re-imbursement,  then  the  complainants 
were  authorized  to  draw,  twenty  days  l>efore 
their  notes  became  due,  at  tho  then  current 
exchange,  at  sixty  days  on  London,  and  to 
order  the  necessary  remittances  to  be  made  by 
Buildemaker  &  Co.  to  their  friends  in  London, 
on  whom  they  might  value,  to  meet  their 
drafts,  for  which  the  complainant'*  were  to 
receive  an  additional  commission  of  one  and 
one  quarter  per  cent,  on  the  amount  of  such 
drafts. 

If  the  proceeds  of  the  sales  at  Hamburg 
should  prove  inadequate  to  re-imburse  the  com- 
plainants, the  defendant  Leremboure  agreed 
to  make  good  the  deficiency  as  soon  as  ascer- 
tained, by  giving  his  note  to  the  complainants, 
payable  at  sixty  days,  and  then  follows,  "the 
same  to  be  indorsed  bv  L.  Simond  &  Co.,  who 
hereby  agree,  t  hereto.  '% 

The  house  of  Buildemaker  &  Co.  are  de- 
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scribed  as  the  correspondents  of  the  complain- 
ants at  Hamburg  ;  the  complainants  are  auth- 
or ixed  to  order  the  necessary  remittances  to  be 
made  by  that  house  to  London  ;  they  were  to 
consign  the  tobacco  and  sugars,  which  were 
particularly  valued,  under  their  (the  complain- 
ants') names,  to  the  same  house  ;  the  policies 
were  to  be  assigned  to  them ;  Buildemaker  & 
Co.  were  to  make  a  selection  of  a  house  in 
London,  to  which  the  remittance  was  to  be 
made  by  them,  from  Hamburg,  though  that 
remittance  was  to  be  made,  both  as  to  the  val- 
idity of  the  bills  and  solvability  of  the  house 
in  London,  at  the  risk  of  the  defendant  Lerem- 
boure. 

All  these  are  strong  marks  of  a  determination 
completely  to  devolve  the  control  of  the  sub- 
1 1*]  ject  upon  *the  complainants,  of  a  total 
abandonment  of  the  right  of  interfering  in  the 
management  of  the  fund,  destined  to  secure 
the  complainants  against  the  responsibilities 
they  might  incur,  until  its  disposition  should 
have  been  effected  ;  and  after  this  was  con- 
summated, the  defendant  Leremboure  was 
even  to  receive  the  surplus  from  the  hands  of 
the  complainants,  and  not  from  Buildemaker 
&Co.,  to  whom  a  resort  must  of  course  have 
been  had,  if  they  were  the  joint  agents  of  the 
parties. 

The  description  of  Buildemaker  &  Co.,  as 
correspondents1' of  the  complainants,  in  mer- 
cantile language,  is  somewhat  more  forcible 
than  in  common  parlance  ;  it  indicates  per- 
sons with  whom  they  were  in  the  habit  of  doing 
business,  and  in  this  instance  it  can  only  have 
been  introduced  to  show  that  in  the  capacity 
of  the  correspondents  or  agents  of  the  com- 
plainants, they  were  to  be  intrusted  with  the 
management  of  the  concern. 

If  that  were  not  the  case,  one  of  the  links  in 
the  chain  of  security,  which  the  complainants 
evidently  intended  to  rely  on,  would  have  been 
effectually  bioken. 

The  assignment  of  the  policies  of  insurance 
was  intended  to  afford  a  fund  for  the  com- 
plainants' indemnity,  in  case  of  loss  in  tranidtu. 
Upon  the  arrival  of  the  subject  at  its  destined 
port,  it  was  to  be  committed  to  the  complain- 
ants' consignees,  at  the  risk  and  for  the  ulti- 
mate account  of  the  defendant  Leremboure, 
but  exclusively  subject  to  the  disposition  of  the 
complainants  ;  for  they  were  authorized  to 
order  the  proceeds  to  be  remitted  to  London, 
and  unless  this  could  be  done  without  the 
1 2*]  interruption  or  control  *of  the  defendant 
Leremboure,  the  fund,  on  the  credit  of  which 
the  complainants  had  given  their  notes,  might 
have  been  withdrawn,  and  none  left  to  satisfy 
the  bills  which  they  were  authorized  to  draw 
on  that  place. 

As  to  the  third  point. 

The  introduction  to  the  contract  is,  "that  it 
is  agreed  between  the  subscribers  ;"  this  com- 
prised all  the  parties. 

Every  subsequent  article,  the  last  excepted, 
on  the  part  of  the  defendant,  is  exclusively  im- 
posed on,  or  for  the  benefit  of  the  defendant 
Leremboure  ;  he  is  to  ship  the  tobacco  and 
sugars,  which  are  to  be  sold  for  his  account 
and  risk  ;  he  is  to  assign  the  policies  ;  he  is  to 
be  at  the  risk  of  the  remittances  ;  he  is  to  make 
good  the  deficiencies,  and  he  is  to  receive  the 
surplus,  if  any. 
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It  has,  therefore,  notwithstanding  this 
general  introduction,  a  partitive  effect  ;  it  con- 
tains a  detail  of  the  stipulations  between  the 
complainants  and  the  defendant  Leremboure, 
particularly  prescribing  the  duties  and  obliga- 
tions intended  to  be  thereby  imposed  on  each, 
and  then,  as  a  final  clause,  the  defendant 
Leremboure  "  agrees  to  make  good  the  defici- 
ency as  soon  as  ascertained,  by  giving  his  note 
to  D.  Ludlow  &  Co.,  payable  at  sixty  days, 
the  same  to  be  indorsed  by  L.  Simond  &  Co., 
who  hereby  agree  thereto,"  which  is  an  ad- 
ditional indicium  of  the  intent  that  the  defend- 
ant Simond  should  only  be  held  to  pay,  if  the 
defendant  Leremboure  did  not.  The  relation 
of  principal  and  surety  is  strongly  inculcated 
from  this  circumstance,  and  the  whole  tenor 
of  the  contract  appears  to  me  to  support  the 
same  Construction.  I  am,  therefore,  of  [*13. 
opinion,  that  the  defendant  Simond  is  to  be 
considered  merely  as  a  surety. 

This  brings  me  to  the  fourth  question. 

It  may  tend  to  elucidate  this  point,  to  ascer- 
tain the  time  and  place  in  which  the  acts,  pre- 
paratory to  the  defendant  Simond  were  Jo  be 
performed. 

1.  As  to  the  time. 

The  contract  bears  date  March  11,  1799  ;  it 
contains  no.particular  limitation  when  the  ship- 
ments were  to  be  made,  but  it  seems  the  tobacco 
and  sugar  were  ready  for  exportation,  as  the 
notes  were  to  be  furnished  when  each  particu- 
lar shipment  should  be  completed,  one  half 
payable  in  four,  the  other  half  in  six  months. 
It  appears  that  two  different  shipments  were 
made  on  March  11  (the  date  of  the  contract) 
and  April  6,  1799,  at  which  time  the  notes 
stipulated  by  the  contract  were  given  ;  the 
complainants  by  its  terms  were  authorized  to 
draw  on  London,  at  sixty  days,  twenty  days 
before  the  days  whereon  the  notes  were  limit- 
ed to  be  paid,  and  to  direct  a  remittance  of 
the  proceeds  of  the  sales  to  be  made  from 
Hamburg  to  London  to  satisfy  the  bills  drawn 
on  the  latter  place  ;  these  shipments,  on  the 
data  furnished  by  the  contract,  would  author- 
ize the  complainants  to  draw,  in  the  months  of 
June  and  August,  for  the  first,  and  in  July 
and  September,  1799,  for  the  second,  periods 
which,  with  the  necessary  allowance  for  the 
transmission  of  the  bills  and  the  sixty  days  at 
which  they  were  to  be  drawn  payable,  are  the 
criteria  from  which  the  intent  of* the  parties,  as 
*to  the  consummation  of  the  trans-  [*14 
action,  is  to  be  collected. 

As  to  the  place. 

The  consignment  was  to  be  made  to  Builde- 
maker &  Co.,  at  Hamburg;  the  proceeds  of 
the  sales  at  Hamburg  are  spoken  of  in  another 
part  of  the  contract ;  the  remittance  was  to  be 
made  by  Buildemaker  &  Co.,  to  London  ;  the 
shipments  were  made  to  Hamburg,  and  the  in- 
surance limited  to  that  place.  All  these  circum- 
stances pointed  to  Hamburg,  in  its  locality, 
for  the  conversion  of  the  articles  shipped  into 
money,  and  from  which  the  remittance  was  to 
be  made. 

The  time  might  vary  according  to  circum- 
stances, but  an  unwarrantable  delay,  though 
it  might  have  promoted  the  advantage  of  the 
defendant  Leremboure,  if  be  had  remained 
solvent,  might  be  very  prejudicial  to  the  de- 
fendant Simond,  who  would  thus  be  prevented 
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from  taking  measures  for  his  indemnity,  which 
a  sense  of  danger  would  have  prompted,  and 
instead  of  depending  upon  an  insolvent,  he 
might  have  been  placed  at  least  in  a  situation 
to  struggle  for  a  plank  in  the  shipwreck.  This 
he  is  now  totally  precluded  from  ;  it  is,  there- 
fore, incumbent  on  the  complainants  to  show 
that  they  have  been  so  vigilant  as  not  to  sub- ! 
ject  him  to  loss  by  the  non-execution,  or  delay 
in  the  execution  of  the  powers  which  they  had 
a  right  by  the  contract  to  exercise,  and  which 
it  is'of  no  consequence  to  the  defendant  Sim- 
ond, whether  delayed  by  the  act  of  the  com- 
plainants solely,  or  the  joint  act  of  the  parties 
in  interest,  as  the  consent  of  one  or  both  could 
15*]  not  vary  his  *situation,  or  the  precise 
measures  of  his  responsibility. 

The  sale  of  the  169  hogsheads  of  tobacco 
took  place  on  July  3,  1800,  probably  more 
than  a  year  after  its  arrival  at  Hamburg,  for 
no  part  of  the  evidence  ascertains  the  time  of 
its  arrival.  During  all  this  time  the  defend- 
ant Simond  was  unapprised  of  the  result  of 
the  speculation,  and  precluded  from  taking  the 
necessary  steps  to  protect  himself  from  loss. 
So  far  as  respects  the  place,  there  is  a  palpable 
departure  from  the  terms  of  the  contract,  not 
even  satisfactorily  explained  on  the  ground  of 
its  being  advantageous,  for  the  depositions  to 
this  point  leave  the  subject  where  they  found 
it  ;  that  of  Joachim  Ludwig  Steinbach  does 
not  touch  the  period  during  which  the  tobacco 
was  at  Hamburg  or  Rotterdam,  and  that  of 
John  H.  Schmidt  states  the  price  of  Virginia 
tobacco  from  the  month  of  October,  eight 
months  after  it  was  embarked  for  Hamburg, 
from  3s.  3d.  to  4s. ,  Hamburg  currency,  perlb., 
and  though  it  has  been  admitted  that  failures 
of  great  extent  took  place  at  Hamburg  about 
the  time  the  tobacco  in  question  arrived  at 
that  place,  there  is  no  proof  of  the  influence 
of  that  circumstance  on  the  state  of  the  mar- 
ket, nor  any  reason  given  why  it  should  affect 
the  tobacco  and  not  the  sugars. 

Indeed,  if  the  evidence  given  in  this  cause 
was  apposite  it  would  show  there  was  a  market  ! 
for  tobacco  in  Hamburg,  and  that  the  prevail-  j 
ing  price  at  that  place  might  or  might  not,  ac- 1 
cording  to  the  different  constructions  of  which 
this  indistinct  evidence  is  susceptible,  have  ! 
been  more  than  the  sales  ultimately  made  at 
Rotterdam. 

16*]       *The  consideration  of  loss  occasioned 
by   parting  with  money  to  the  principal,  in  ! 
consequence  of  a  reliance  on  a  surety,  is  as  i 
valid  and  meritorious  in  all  legal  and  equitable 
views,  as  a  benefit  or  profit  acquired  by  the 
surety  personally  ;  and  as  on  the  one  hand  the 
surety  ought  to  be  held,  perhaps,  with  more  < 
or  less  strictness,  according  to  circumstances,  | 
to  his  engagements  ;   so,   on   the  other,   the  ] 
surety's  risk  ought  not  to  be  increased,  or  his 
contract  varied,  to  his  prejudice. 

The  latter  of  these  positions  has  been  re- , 
peatedly  recognized  in  the  British  courts,  and 
though  most  of  the  cases  bearing  on  this  point 
were  adjudged  since  the  Revolution,  and  so  no 
authority  here,    the  principle   laid  down  in 
them,  as  far  as  they  are  necessary  to  Iw  ap- 
plied to  (he  present  "point,  that  a  surety  cannc'  ; 
be  carried  beyond  his  contract ;  that   the  con  : 
tract  made  by  the  parties  must  be  judged  of, 
and  not  another  substituted  in  its  stead  :  that 
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it  cannot  be  varied  without  his  consent,  and 
that  a  surety  for  definite  engagements  shall 
not  be  extended  to  an  indefinite  one,  appear  to 
me  correct.  (2  Term  Rep. ,  372  ;  7  Term  Rep. , 
256;  2  Brown's  Ch.  Cas.,  259;  2  Ves.,  Jun.,  540.) 

These  must  form  solid  grounds  of  equity, 
by  which,  if  this  cause  is  tested,  there  is  no 
pretense  for  charging  the  defendant,  Simond. 

Here  the  defendant,  Simoud,  became  bound 
for  a  definite  object  to  respond  for  deficiencies 
in  sales  made  at  Hamburg  in  a  reasonable 
time.  The  complainants  seek  to  charge  him 
for  deficiencies  arising  on  sales  made  at  Rot- 
terdam at  a  later  period  than  the  contract  con- 
templated, a  totally  different  mart,  subject  to 
a  different  government  and  laws,  exposed  to 
some  additional  risk,  and  certainly  to  addi- 
tional expense,  *from  the  change  of  [*17 
place,  and  the  inconvenience  of  a  change  of 
agents,  not  intrusted  by  the  parties ;  for  the 
accounts  of  sales  are  subscribed  Roquette 
Buildemaker,  and  not  by  the  firm  of  Builde- 
maker  &  Co. 

If  it  was  proper  to  send  the  subject  to  Rot- 
terdam, I  know  of  no  principle  that  could 
have  restrained  it  from  being  sent  to  London, 
or  even  to  Canton,  in  quest  of  a  better  market. 

Upon  mature  reflection,  and  a  deliberate  re- 
view of  all  the  circumstances  attending  this 
case,  I  am  strongly  impressed  with  opinion 
that  the  defendant,  Simond,  is  not  chargeable, 
and  that  as  to  him  the  complainants  have  not 
sustained  their  bill,  and  it  must,  therefore,  be 
dismissed  with  costs. 

Mr.  Woodirorth,  Attorney-General,  for  the 
appellants.  Before  the  merits  of  this  ca.«e  are 
approached,  it  may  be  necessary  to  establish 
that  the  suit  was  rightly  commenced  in  the 
Court  of  Chancery,  as  the  fit  and  proper  tribu- 
nal. Equity  has,  in  many  instances,  a  concur- 
rent jurisdiction  with  the  common  law,  but  it 
is  invariably  the  forum  to  which  recourse  is  to 
be  had,  wherever,  upon  the  principles  of  uni- 
versal justice,  the  interference  of  a  court  of 
judicature  is  "necessary  to  prevent  a  wrong, 
and  the  positive  law  is  silent."  (1  Fonb.,  10, 
n.)  In  matters  of  account  it  has  almost  exclu- 
sive jurisdiction,  and  the  mere  circumstance  of 
its  being  requisite  to  state  one,  has  been  held 
sufficient  to  warrant  a  bill.  (2  Eq.  Cas.  Abr., 
4.)  Here  the  basis  of  the  notes  to  be  pivcn 
was  a  balance  that  could  be  ascertained  only 
by  an  account.  Besides,  the  refusal  of  Lcf- 
emboure  to  give  *t he  note  Simond  was  [*1  8 
to  indorse,  might  be  the  result  of  combination 
and  fraud,  which  chancery  alone  could  dis- 
cover and  relieve.  Any  suspicion  of  trick, 
deceit,  and  contrivance,  is  sufficient  to  cive  to 
chancery  cogni/.ance  of  the  suit.  (Is  Aere  v. 
Le  Nffoe,  3  Atk.,  654.)  If  there  was  any  doubt 
hanging  over  the  case,  whether  a  court  of  law 
was  adequate  to  all  its  emergencies,  it  would 
afford  acknowledged  reason  for  equitable  in- 
terposition. (Wfymnulh  v.  Jioyer,  1  Ves.,  Jun.. 
4124.)  It  might  have  been  made  a  question, 
how  far  the  contract,  being  signed  only  by 
one  of  the  appellants,  and  having  but  one 
seal  affixed,  could  be  enforced  at  law.  But  a« 
it  is  proved  to  have  been  executed  by  both 
Daniel  and  Gulinn  Ludlow,  this  point  cannot 
now  be  insisted  on,  as  it  is  to  be  inferred  they 
severally  appropriated  the  same  seal  to  them 

751 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1805 


selves.  This  would  be  a  valid  execution  by 
both.  In  Ball  v.  Dunstervttle  (4  D.  &  E.,  318), 
a  single  seal  used  by  one  partner,  with  the  as- 
sent of  the  other,  in  the  name  of  both,  was 
held  obligatory  on  each.  Allowing,  however, 
that  there  was  a  remedy  at  law,  that  does  not 
of  itself  oust  chancery  of  jurisdiction.  In 
Billon  \.  Hyde  (I  Atk.,  128)  a  verdict,  in  an 
action  for  money  had  and  received,  was  not 
deemed  to  preclude  from  a  recurrence  to  equi- 
ty ;  because  the  subject  of  discussion  involved 
matters  of  contract  and  account.  Nay,  though 
the  very  reason  assigned  for  going  into  chan- 
cery be  such  as  the  Chancellor  himself  would 
have  allowed  the  benefit  of  at  law,  it  does  not 
prevent  an  application  to  equity ;  because  it  is 
possible  the  judge  before  whom  offered  might 
be  of  a  different  opinion.  (Burrows  v.  Jemima, 
2  Str.,  733.)  In  mercantile  transactions  relat- 
1O*1  ing  to  agents  and  *f actors,  a  concurrent 
jurisdiction  has  always  been  exercised.  (3 
Black.  Comm.,  437.)  So,  where  a  bond  was 
lost,  there  was  formerly  no  remedy  but  in 
chancery.  (Underwood  v.  Staney,  1  Ch.  Cas., 
77.)  The  law  is  otherwise  now,  but  still  relief 
may  by  sought  as  before ;  and  as  the  present 
is,  perhaps,  a  case  of  suretyship,  equity  is  the 
most  appropriate  tribunal ;  for  a  surety  not 
liable  at  law,  may  be  so  there  ;  as  if  his  name 
be  not  mentioned  in  the  body  of  an  obligation 
which  he  has  signed.  (Crosby  v.  Middleton  et 
al.,  Prec.  in  Chancery,  309.)  So  equity  will 
in  many  cases  set  up  against  a  surety,  debts 
extinguished  at  law.  (Skip  v.  Huey,  3  Atk., 
93.)  But,  however  forcible  the  argument 
against  the  jurisdiction  might  have  been,  it  is 
too  late  to  urge  it  now.  The  respondent 
should  have  taken  advantage  of  it  pnmo  die, 
by  plea  in  abatement.  He  cannot  avail  him- 
self of  it,  after  answering  and  proceeding  to  a 
hearing  ;  for  by  so  doing  he  has  submitted  to 
the  jurisdiction.  (Penn  v.  Lord  Baltimore,  1 
Ves.,  447.)  The  merits  are  grounded  chiefly  on 
Simond's  being  but  a  surety.  This,  it  may  be 
observed,  does  not  expressly  appear,  and  as  it 
is  enforcing  very  strict  rules  to  do  away  the 
effect  of  the  contract,  the  onus  probandi  lay  on 
the  respondent.  He  should  have  substantiated 
this  by  witnesses  ;  for  by  the  instrument  it  is 
left  in  doubt,  though  it  may  be  inferred.  In- 
ference, however,  ought  not  to  decide  this 
question ;  it  must  turn  on  the  construction 
of  the  agreement.  The  rule  on  this  subject  is, 
that  the  intent  ought  to  govern.  (1  Fonb., 
427 :  Smith  v.  Parkhurst,  3  Atk.,  136  ;  Kaimes' 
Prin.  of  Eq.,  204,  239.)  To  effectuate  this, 
equity  is  more  liberal  than  a  court  of  law. 
(Bagshawv.  Spencer,  2  Atk.,  581.)  The  securi- 
ty of  the  appellants  was  the  object  of  every 
2O*]  part  of  the  *contract.  The  moderate 
compensation  they  were  to  receive  is  a  proof 
of  this.  A  commission  of  2i  per  cent,  could 
never  be  meant  as  an  indemnity  for  any  haz- 
ard whatsoever.  The  goods  are  to  be  sold  at 
the  risk  of  Leremboure.  It  was  intended, 
therefore,  that  no  loss,  resulting  from  the  sale, 
should  be  thrown  on  the  appellants.  Simond 
assents  to  this,  and  guaranties  against  it.  That 
the  property  should  be  sold  at  Hamburg  was 
not  the  essence  of  the  contract.  The  goods 
are  to  be  sent  to  Hamburg,  to  be  sold,  and  not 
to  be  sold  at  Rotterdam.  It  was  too  rigorous 
to  say  that  the  agents  there  had  not  a  discre- 
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tionary  power  to  send  the  consignment  to  a 
better  market.  Whatever  was  bona  fide  done, 
for  the  advantage  of  the  principals,  is  to  be 
protected.  It  is  a  mistake  to  imagine  that 
Buildemaker&  Co.  were  the  exclusive  agents 
of  the  appellants.  The  contract  speaks  the 
language  of  all  the  parties  to  it,  and  says  the 
goods  shall  be  sent  to  Buildemaker  &  Co. 
They  were,  therefore,  as  much  the  agents  of 
the  respondent  as  of  the  appellants.  Lerem- 
boure consents  that  they  shall  sell  for  him, 
and  at  his  risk.  What  is  this  but  constituting 
that  house  his  agent,  and  with  the  approba- 
tion of  Simond?  If  this  fact  be  admitted,  it 
is  immaterial  whether  the  agents  were  author- 
ized to  send  the  goods  to  Rotterdam  or  not, 
because  it  was  then  the  act  of  the  respondent. 
Allowing,  however,  that  Buildemaker  &  Co. 
were  the  agents  of  the  appellants  only,  and  that 
they  had  no  right  to  sell  at  any  other  place 
than  Hamburg,  still  the  consequences  insisted 
I  on  would  not  follow.  The  utmost  that  could 
j  be  claimed  would  be  a  deduction  adequate  to 
the  actual  *loss  sustained  by  the  breach  [*2 1 
of  duty.  Here  it  is  manifest,  from  the  account 
of  sales,  that  there  has  been  a  gain  by  chang- 
ing the  place  of  sale.  Notwithstanding  this, 
the  respondent  loudly  insists  that  because  he 
is,  from  our  management,  liable  to  less  than 
he  would  otherwise  have  had  to  pay,  he  is, 
therefore,  responsible  for  nothing.  Is  this  a 
defense  to  be  endured  in  equity?  It  will  never 
surely  be  urged  that  from  the  period  at  which 
the  sales  took  place  Simond  is  released.  The 
contract  limits  no  time  within  which  they 
were  to  be  made.  Where,  then,  is  the  authori- 
ty for  making  it  criminal  to  sell  in  one  month 
more  than  in  another?  A  suretyship  not  re- 
strained within  given  periods,  is  not  dis- 
charged by  a  lapse  of  time.  ( Peel  v.  Tatlock, 
1  Bos.  &  Pull.,  419.)  Should  the  court  be  of 
opinion  that  the  cause  rests  on  the  fact  of  the 
property  not  having  sold  for  more  at  Rotter- 
dam than  it  would  have  produced  at  Ham- 
burg, an  inquiry  may  be  directed  on  that 
point,  in  the  same  manner  as  in  cases  of  ac- 
counts ;  it  is  not  unusual  to  refer  them  to  two 
merchants.  (Gyles  v.  Wilcox,  2  Atk.,  144.) 

Messrs.  Hoffman,  Henry,  Van  Vechten&nd  Ed- 
icards,  contra.  The  questions  in  this  case  ought 
to  be  considered  without  reference  to  Lerem- 
boure, whose  acts  are  not  to  affect  Simond,  the 
real  respondent.  He,  it  is  evident,  on  viewing 
the  contract,  which  is  consistent  throughout, 
could  be  no  more  than  a  surety.  He  has  no 
kind  of  beneficial  interest.  Neither  in  profits 
nor  commissions  does  he  participate.  The 
only  character  in  which  he  appears  is  that  of 
a  guaranty  against  loss.  He  has  only  one  sol- 
itary act  to  perform,  that  of  making  good  any 
deficiency  duly  incurred  and  legally  ascer- 
tained. To  constitute  a  man  a  surety,  it  is  not 
necessary  that  in  the  instrument  he  should  be 
*named  as  such.  If,  from  its  nature  or  [*22 
condition  it  can  be  collected,  it  is  sufficient. 
(Lord  Arlington  v.  Merricke,  2Saund.,  411,  and 
the  authorities  in  notis.)  If,  then,  the  respond- 
ent be  a  surety,  of  which  there  seems  to  be  no 
doubt,  he  cannot,  as  all  the  court  held  in 
Wright  v.  Mussel  (Wils.,  539),  be  bound  beyond 
the  strict  letter  of  his  contract.  The  same 
principle  is  acknowledged  in  Barclay  v.  Lucas 
1  D.  &  E.,  291,  7i.).  Nor  is  it  extended  in 
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-equity  ;  for  it  is  there  settled,  that  if  not  bound 
at  law,  a  surety  shall  not  be  liable  there. 
•(RatcMffe  v.  Graves,  1  Vern.,  196  ;  Slieffieid  v. 
Ld.  Castleton,  2  Vern. ,  393  ;  Simpson  v.  Field, 
2  Ch.  Gas.,  22.)  The  reason  of  these  cases  is, 
that  sureties  have  no  beneficial  interest.  They 
merely  exercise  their  bounty  and  good  will, 
without  consideration.  The  securities,  there- 
fore, into  which  they  enter,  stand  on  the  same 
footing  as  voluntary  conveyances,  which  are 
never  helped  in  equity.  (Bonham  v.  Newcomb, 
2  Vent.,  365.)  For,  before  that  tribunal,  the 
very  motives  on  which  they  engage,  render 
them,  in  all  cases,  favorites  of  the  court.  On 
this  point,  every  authority  cited  is  a  proof.  As 
to  the  case  of  Skip  v.  Huey  (3  Atk.,  93),  that 
relates  only  to  securities  destroyed  or  lost,  by 
fraud  or  accident.  It  does  not  warrant  the  ex- 
tension of  a  security.  And  though  Crosby  v. 
Middleton  (3  Ch.  Rep.,  55)  seems  to  be  against 
our  positions,  that  case  may  well  be  doubted, 
for  in  1  Fonb.,  38,  n.,  it  is  queried,  and  Shef- 
Jleld  v.  Lord  Castleton  is  almost  directly  in  op- 
position. As,  then,  Simond  is  only  a  surety, 
and  sureties  are  never,  even  in  equity,  liable 
beyond  the  letter  of  their  engagements,  it  will 
be  now  incumbent  to  show  what,  by  the  letter 
•of  the  present  engagement,  Simond  contracted 
to  perform,  to  make  good  such  deficiency  as 
.23*]  should  arise  on  the  sale  of  the  cargo  *at 
Hamburg.  That  was  the  spot  at  which  they 
Tvere  to  be  made.  It  is  reasonable  that  a  mer- 
cantile man  should  guaranty  the  proceeds  of 
A  sale  at  one  market,  who  would,  by  no  means, 
be  responsible  for  the  result  at  another.  The 
insurances  were  made  no  further  than  to  Ham- 
burg, and  this  alone  evinces  that  the  advent- 
ure was  to  be  terminated  there.  The  con- 
tract, therefore,  was  varied  by  sending  the 
goods  to  Rotterdam.  It  transferred  the  prop- 
erty from  a  neutral  port  to  that  of  a  belliger- 
ent, and  took  it  out  of  the  security  of  one,  to 
expose  it  to  the  various  dangers  of  the  other. 
This  procedure  extended,  also,  the  period  for 
which  Simond  was  bound.  It  protracted  no 
more  than  a  year  the  concluding  a  speculation, 
the  termination  of  which,  by  the -words  of  the 
contract,  was  never  contemplated  to  exceed  six 
months.  The  respondent  was,  therefore,  re- 
leased. (Nisbet  v.  Smith,  2  Bro.  Ch.  Rep. 
584;  Rees  v.  Berrington,  2  Ves.,  Jun.,  542.) 
Against  this  conclusion  it  is  urged  that  Build- 
•emaker  &  Co.  were  the  agents  of  Simond,  at 
least  of  him  and  Leremboure,  or,  if  not  so, 
then  of  all  parties  ;  but,  that  they  could  not  be 
considered  as  the  exclusive  representatives  of 
the  appellants.  The  object  of  the  contract, 
its  various  parts,  show  that  Buildemaker  & 
Co.  were  the  agents  of  Ludlow  &  Co.  alone ; 
they  were  the  correspondents  of  the  appel- 
lants ;  the  shipments  were  under  their  mark  ; 
they  were  consigned  by  them  ;  the  remittan- 
ces to  be  according  to  their  order  ;  the  ac- 
counts to  be  rendered  to  them.  In  short,  they 
were  to  have  the  whole  control  of  the  advent- 
ure, and  under  them  Buildemaker  &  Co.  to 
act,  unamenable  to,  and  without  any  interfer- 
ence of  Leremboure  or  Simond.  Plow,  then, 
could  Buildemaker  &  Co.  be  the  agents  of  per- 
24*]  sons  they  never  knew,  *of  principals  by 
whom  they  were  not  to  be  directed,  and  to 
whom  they  were  never  to  account '?  It  fol- 
lows, therefore,  that  they  were  exclusively  the 
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agents  of  the  appellants,  who,  and  not  Simond, 
must  bear  the  loss  arising  from  sales  made  in 
violation  of  the  contract.  For  it  was  by  the 
Ludlows  that  confidence  was  placed  in  Build- 
emaker &  Co.,  and  the  rule  in  equity  is, 
"that  he  who  trusts  most  shall  lose  most." 
\(Skip  v.  Huey,  3  Atk.,  93.)  Another  reason 
'  against  the  claim  of  the  appellants,  arises  from 
the  very  manner  in  which  Simond  consented 
to  be  liable.  He  engaged  to  indorse  such  note 
as  Leremboure  should  give  for  such  deficiency 
as  should  be  ascertained  on  sales  at  Hamburg. 
Suppose  a  note  had  been  given  by  Lerem- 
boure, and  on  the  respondent's  refusal  to  in- 
dorse, an  action  of  covenant,  which,  indeed, 
is  the  true  and  only  remedy,  had  been  brought 
for  the  breach  of  contract,  would  not  the 
plaintiff  have  been  obliged  to  aver  that  the 
sales  were  made  at  Hamburg,  the  deficiency 
on  such  sales  ascertained,  and  the  making  of 
the  note  ?  These  various  circumstances  must, 
therefore,  be  deemed  conditions  precedent  to 
the  liability  of  Simond  ;  and  if  so,  he  cannot 
be  responsible  until  they  are  performed.  For, 
where  a  condition  is  precedent,  it  must  be 
shown  to  have  been  literally  fulfilled.  Ught- 
red's  case,  7  Rep.,  9,  11.)  It  admits  of  no 
equivalent,  because  it  is  siricti  juris.  (5  Vin. 
Abr.,  tit.  "  Condition,"  145,  pi.  27,  Co.  Litt., 
218,  a.)  Nothing  can  be  argued  from  the  ac- 
knowledgments of  Leremboure  stated  in  the 
case.  The  contract  of  one  man  cannot  be  va- 
ried by  the  act  of  another.  If  I  enter  into  a 
bond  to  pay  such  sum  as  A  shall,  after  eight 
days'  warning  to  appear,  be  condemned  in,  if 
•A  appear  without  notice  and  be  cast,  my  bond 
will  not  be  forfeited.  (Hnrgrave  v.  Rogers, 
cited  by  Holt,  Ch.  J.,  in  Booth  v.  John/ton,  7 
Mod.,  144.)  On  every  point,  therefore,  sup- 
posing *the  court  below  had  cognizance  [*2o 
of  the  matter,  the  decision  was  correct.  But 
we  contend  the  appellants  had  no  right  to  ask 
the  interference  of  that  tribunal,  and  that  the 
dismissal  of  the  bill,  if  improperly  ordered  on 
the  grounds  taken  by  the  Chancellor,  must  now 
be  directed  for  want  of  jurisdiction.  Redress 
was  open  at  law,  in  an  action  for  damages. 
There  alone  it  ought  to  have  been  sought,  and 
there  every  satisfaction  might  have  l>een  ob- 
tained. On  the  principle  or  account,  the  bill 
could  never  have  been  sustained  ;  because  of 
no  privity  in  Simond  with  respect  to  any  of 
the  transactions.  Nothing  rested  in  his  knowl- 
edge which  he  could  disclose,  and  he,  conse- 
quently, was  not  liable  to  be  called  to  an  ac- 
count in  chancery.  (Com.  Dig.,  tit.  "Chan- 
cery." 2  A,  throughout ;  2  Fonb.,  182,  183,  n.  ; 
1  Eq.  Cas.  Abr.,  5,  n.  also.)  The  concurrent 
jurisdiction  of  equity,  in  matters  of  account, 
arises  only  from  the  right  to  obtain  a  discov- 
ery, in  which  case  the  oill  is  retained  for  the 
purpose  of  relief.  (1  Fonb.,  10,  «.)  But  what 
discovery  can  be  obtained  from  Simond  ?  The 
prayer  of  the  bill  is,  in  fact,  for  damages  ;  not 
for  a  specific  execution,  and  carries,  therefore, 
in  itself,  a  convincing  proof  that  the  applica- 
tion ought  to  have  been  to  another  forum.  The 
authorities  cited  to  establish  that  it  is  now  too 
late  to  urge  anything  against  the  jurisdiction, 
only  prove  that  when  a  defendant  does  not,  in 
his  answer,  make  the  cognizance  of  the  court 
a  point,  he  waives  it  ;  not  that  he  cannot  urge 
it  in  his  answer.  A  defendant  may,  in  his 
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answer,  insist  upon  his  law.  (Harris  v.  Ingle- 
dew,  3  P.  Wms.,  95 ;  Hinde,  200  ;  Wrotsley  v. 
Bendish,  P.  Wms.,  238.)  The  omission  of  a 
defendant  will  not  confer  jurisdiction. 
26*]  *  Messrs  Pendleton  and  Harison,  in  re- 
ply. It  is  a  principle  of  chancery,  that,  on  a 
bill  to  account,  both  parties  are  actors,  and, 
therefore,  Ludlow  &  Co.  were  alone  to  render 
one,  still  it  would  be  a  proper  mode  ;  for,  it 
often  happens  that,  from  motives  of  prudence, 
a  trustee  has  recourse  to  a  settlement  in  equi- 
ty. To  form  an  adequate  judgment  on  the 
present  occasion,  the  situation  in  which  the 
appellants  stood  must  be  considered.  They, 
in  truth,  were  only  trustees  for  Leremboure, 
to  be,  at  all  events,  guarantied  against  any  loss 
from  undertaking  the  office,  and,  with  that 
view,  Simond  entered  into  the  contract. 
Adopting,  then,  these  ideas,  we  admit  that  the 
intent  ought  to  govern  in  the  exposition.  But 
in  making  this  exposition,  it  ought  to  be  recol- 
lected that  the  contract,  now  before  the  court, 
and  on  which  the  liability  of  the  respondent 
arises,  was  of  a  mercantile  nature.  A  liberal 
construction,  such  as  would  be  given  to  a  will, 
is  that  which,  it  is  presumed,  it  would  be  prop- 
er to  adopt.  The  doctrine,  then,  of  conditions 
precedent,  must  necessarily  be  exploded  ;  nor, 
indeed,  could  it  ever  apply,  except  by  over- 
looking the  distinction  between  those  condi- 
tions which  lie  in  compensation,  and  those 
which  do  not.  Viewing,  then,  this  as  a  com- 
mercial transaction,  in  which  the  appellants 
became  trustees,  on  consideration  of  being  kept 
harmless,  it  follows  that,  if  their  conduct  has 
been  bonafide,  they  are  entitled  to  the  indem- 
nity, on  the  faith  of  which  they  undertook  the 
trust.  The  very  essence  of  it  was  re-imburse- 
ment  for  the  notes  they  gave,  or  the  bills  they 
might  draw.  Any  deficiency,  however,  aris- 
ing, was,  if  they  were  not  in  fault,  to  be  made 
good.  Suppose  the  property  had  been  con- 
sumed by  fire  in  warehouses  at  Hamburg, 
must  the  appellants  have  borne  the  loss  ?  Yet, 
27*]  *to  this,  and  a  hundred  other  equally 
gross  results,  would  the  reasoning  on  condi- 
tions precedent  necessarily  lead.  It  is  a  mis- 
take to  say  that  Buildemaker  &  Co.  were  the 
exclusive  agents  of  the  Ludlows.  They  were 
equally  agents  of  the  cestui  que  trust,  being 
nominated,  or  assented  to  by  all  parties,  for 
the  purpose  of  carrying  the  contract  into  ef- 
fect. But  allowing  the  arguments  against  us, 
on  this  point,  to  be  correct,  who  ever  heard 
that  a  trustee  was  liable  for  the  conduct  of  an 
agent,  appointed  bonafide,  and  within  the  lim- 
its of  his  authority  ?  We  deny,  however,  that 
these  agents  have  been  guilty  of  any  misbe- 
havior. It  is  within  the  scope  of  an  agent's 
power  to  change  the  place  of  sale.  He  is  not 
bound  to  sell  on  the  spot  where  the  goods  are 
consigned  to  him.  He  may  transmit  them  to 
another  market,  and  all  that  is  required,  in  the 
exercise  of  this  discretion,  is  that  it  should  not 
be  at  an  unreasonable  distance.  In  the  pres- 
ent instance  it  was  rightly  done.  There  was 
no  price  to  be  obtained  at  Hamburg.  The  re- 
cent failures,  though  they  left  a  market,  gave 
no  price  ;  for,  between  a  market  and  a  price 
there  is  a  wide  difference.  The  former  signi- 
fies a  possibility  of  sale.  The  latter  such  a 
one  as  is  adequate  and  beneficial.  Sending  to 
Rotterdam  obtained  a  price,  and  that  was  a 
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sufficient  reason  for  the  measure.  No  mala 
fides  can  be  imputed.  The  contrary  appears. 
Had  any  existed,  a  sale  at  Hamburg  to  them- 
selves, or  friendly  purchasers,  would  have  en- 
abled Buildemaker  &  Co.  to  avail  themselves 
of  the  Rotterdam  price  for  their  own  benefit. 
The  counsel  opposed  to  us  are  not  aware  of  the 
consequences  which  a  denial  of  this  discretion 
might  induce.  Suppose  at  Rotterdam  a  profit 
of  $50,000 ;  would  Buildemaker  &  Co.  have 
been  *entitled  to  retain  it  ?  Yet,  on  the  [*2£ 
argument  of  an  indispensable  obligation  to  sell 
at  Hamburg,  the  proceeds  at  Rotterdam 
ought  to  be  theirs.  For,  if  liable  to  make 
good  a  loss  resulting  from  such  a  sale,  the 
profit  must  belong  to  them.  The  fact  is  that 
Hamburg  was  the  contemplated,  but  not  the 
stipulated  port.  If,  then,  the  place  of  sale  was- 
not  restricted,  still  less  so  was  the  time.  Noth- 
ing but  inference  can  be  used  to  establish  such 
a  position,  and  a  surety  is  not,  with  all  the 
leaning  of  courts  in  his  favor,  to  be  discharged 
from  the  letter  of  his  contract  by  mere  impli- 
cation. If  his  responsibilities  are  not  to  be 
increased,  his  exemptions  are  not  to  be  multi- 
plied. But  the  words  of  the  instrument,  and 
its  positive  provisions,  show  an  expectation  of 
a  possible  lapse  of  time  in  winding  up  the  ad- 
venture, far  beyond  that  allowed  by  the  oppo- 
site side.  It  is  expressly  agreed  that  the  ap- 
pellants shall  have  interest  on  their  advances. 
Now,  interest  never  runs  till  after  the  day  of 
payment.  On  the  other  points  we  think 
enough  has  been  shown  in  the  opening  to  war- 
rant the  reversal  of  the  decree  appealed  from. 

SPENCER,  J.  In  the  discussion  of  this  cause, 
the  counsel  have  rested  their  arguments  on  two- 
principal  points. 

1st.  Whether  the  Court  of  Chancery  had 
jurisdiction  of  this  cause. 

2d.  Whether  the  respondent  Simond  has, 
from  the  facts  proved,  been  discharged  from 
his  responsibility  on  the  contract  entered  into 
between  the  appellants,  Leremboure,  and  him- 
self. 

I  shall  not  enter  into  a  particular  considera- 
tion of  the  first  question,  because,  it  is  im- 
material, in  the  view  I  have  taken  of  the  sub- 
ject, whether  the  Court  *of  Chancery  [*2(^ 
had,  or  had  not,  jurisdiction.  I  wish,  how- 
ever, to  be  explicitly  understood  as  not  sub- 
scribing to  the  proposition  that  that  court  had 
cognizance  of  the  cause  on  any  of  the  grounds 
urged  by  the  appellants'  counsel ;  and  did  it 
rest  solely  on  that  point,  the  strong  inclination 
of  my  opinion  is,  that  the  appellants'  relief,  if 
any  they  are  entitled  to,  is  at  law. 

It  cannot  be  controverted  but  that  Simond 
is  a  surety  or  guaranty  for  the  performance  of 
Leremboure's  contract,  so  far  forth  as  respects 
the  indorsement  of  a  note  which  the  latter 
stipulated  to  give  Daniel  Ludlow  &  Co.  for 
the  deficiency  of  the  proceeds  of  the  sales  of 
the  goods  mentioned  in  the  contract.  He  is  a 
surety  merely,  without  the  chance  of  reaping 
any  benefit  from  the  enterprise  ;  he  has  no  in- 
terest in  the  adventure,  and  does  not  appear- 
to  have  been  indemnified  by  any  security  for 
this  gratuitious  undertaking,  and  although  it 
was  suggested  that  he  might  have  been  in- 
terested or  secured,  yet  no  facts  appear  in  the 
case  to  warrant  those  suggestions,  and  the 
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court  are  to  judge  secundum  altegata  elprobata. 
I  proceed,  therefore,  on  the  fact  that  Siinond 
was  a  surety,  without  any  interest  in  the  sub- 
ject matter  of  the  contract,  and  without  any 
counter  security. 

It  has  been  correctly  urged  that  sureties  are 
favorites  of  courts  of  equity,  and  that  those 
courts  will  not  bind  them,  where  they  are  not 
strictly  bound  at  law.  It  may,  in  the  same 
sense,  be  said  that  they  are  favorites  of  courts 
of  law  ;  and  that  there  they  will  not  be  bound 
beyond  the  scope  of  their  engagements.  These 
maxims,  if  I  may  so  call  them,  grow  out  of  the 
consideration  that  in  the  various  transactions 
of  life  men  are  liable  to  be  called  on  to  render 
3O*]  *acts  of  neighborly  kindness,  without 
any  interest  or  expectation  of  reward  ;  that 
they  are  frequently  called  on  to  become  bail, 
indorsers  of  notes,  guaranties  in  various 
modes,  and  when,  in  such  cases,  the  principal 
turns  out  to  be  insolvent,  it  becomes  a  ques- 
tion which  of  two  innocent  parties  shall  sus- 
tain a  loss.  Both  courts  of  equity  and  law 
will  cast  the  responsibility  on  the  surety,  if, 
by  the  terms  of  his  engagement,  he  has  as- 
sumed it ;  but  neither  of  them  will  do  this 
where  he  is  not  brought  within  the  precise 
scope  of  his  undertaking, 

The  authorities  on  this  subject  are  very  uni- 
form ;  they  speak  a  language  not  to  be  mis- 
understood, and,  without  detaining  the  court 
by  an  enumeration  of  them,  I  am  fully  justi- 
fied, by  those  cited,  in  saying  that,  both  in 
law  and  equity,  contracts,  involving  the  rights 
of  sureties,  will,  so  far  as  respects  them,  re- 
ceive a  more  rigid  and  less  liberal  construc- 
tion than  between  the  original  contracting 
parties. 

I  shall  not  unnecessarily  repeat  the  facts  in 
this  cause.  The  material  ones  are,  that  by  the 
contract,  subscribed  by  the  respondent,  it  was 
stipulated  that  Leremboure  should  put  on 
board  one  or  more  vessels,  tobacco  and  sugars 
at  certain  fixed  prices,  of  the  value  of  $40,000. 
That  these  goods  should  be  consigned,  under 
bills  of  lading,  to  Buildemaker  «fe  Co.,  the 
appellants'  correspondents'^  Hamburg,  to  be 
sold  for  the  account  and  risk  of  Leremboure  ; 
that  he  should  insure  them,  and  assign  the 
policies  to  the  appellants,  who  should  receive 
from  the  underwriters  the  amount  of  the  losses 
to  re-imburse  themselves,  the  appellants  stipu- 
lating to  furnish  their  notes  to  Leremboure 
31*]  for  the  $40,000,  payable,  the  one  half  *at 
four  months,  the  other  half  at  six  months,  and 
if  the  proceeds  of  the  shipments  should  exceed 
the  amount  due  the  appellants,  they  were  to  be 
answerable  to  Leremboure  for  the  difference 
when  in  cash. 

If  the  policies  did  not  furnish  a  mode  of  re- 
imbursement, the  appellants  were  author- 
ized to  draw  at  sixty  days'  sight  on  London, 
twenty  days  before  their  notes  respectively  be- 
came due,  at  the  then  current  exchange,  and 
to  order  the  necessary  remittances  to  be  made 
by  Buildemaker  &  Co.,  at  the  risk  of  Lerem- 
boure, both  as  to  the  validity  of  the  bills  and 
the  solvency  of  the  house  in  London,  to  whom 
the  same  should  be  made,  and  should  the  pro- 
ceeds of  the  sales  at  Hamburg,  so  disposed  of, 
not  prove  sufficient  to  re-imburse  the  appel- 
lants the  amount  of  their  several  notes,  together 
with  what  interest  might  be  due  them  on  their 
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advances,  their  commissions,  and  all  other 
charges  attending  the  negotiation,  Leremboure 
agreed  to  make  good  the  deficiency,  as  soon  as 
ascertained,  by  giving  his  note  to  the  appel- 
lants, payable  at  sixty  days,  to  be  indorsed  by 
the  respondent,  who  agreed  thereto. 

The  shipments  were  made  on  March  11  and 
April  6,  1799,  at  which  time  the  appellants 
gave  their  notes  stipulated  to  be  given  bv  the 
contract.  The  cargoes  shipped  and  consigned 
to  Buildemaker  &  Co.,  arrived  safe  in  the  sum- 
mer of  that  year.  Previous  to  the  arrival  of 
the  cargoes,  a  great  change  had  taken  place  in 
the  market  at  Hamburg,  and  many  failures 
had  happened  among  the  principal  traders 
there.  Buildemaker  &  Co..  without  any  di- 
rections from  the  appellants,  sent  219  hogs- 
heads of  tobacco  to  Rotterdam,  where  they 
were  sold  *in  December,  1799,  and  the  [*32 
summer  of  1800,  in  the  name  of  the  appellants. 
The  proceeds  of  the  sales  were  insufficient  to 
re-imburse  the  appellants  the  amount  of  their 
notes,  with  interest,  commissions  and  charges, 
and  for  that  deficiency  the  suit  below  was  in- 
stituted against  Leremboure  and  the  respond- 
ent. It  appears  that  after  the  accounts  had 
been  received  from  Buildemaker  &  Co. ,  the  ap- 
pellants presented  them  to  Leremborure  who 
overlooked  them,  and  said  they  were  right, 
but  that,  having  become  insolvent,  and  being 
then  confined  for  debt,  he  refused  to  give  his 
note  for  the  deficiency,  and  both  he  and  the 
respondent  refused,  after  the  time  had  elapsed 
when  such  note,  if  given,  would  have  become 
payable,  to  pay  the  appellants  the  balance, 
which  the  appellants  claim  to  be  $24,044.82. 

The  only  proof  of  the  price  of  tobacco  at 
Hamburg,  is  derived  from  the  deposition  of 
John  H.  Schmidt,  who  states  that  the  price  of 
Virginia  tobacco  there,  from  the  month  of 
October,  1779,  to  the  latter  end  of  the  year,  was, 
from  three  and  nine-pence  to  four  shillings  a 
pound,  Hamburg  currency  ;  but  that  he  does 
not  know  the  price  in  the  summer  of  that  year, 
although  Maryland  tobacco  was  considerably 
higher  than  Virginia  during  that  period.  It 
would  seem  that  the  sending  the  tobacco  to 
Rotterdam  has  saved  those  interested  in  the 
proceeds  from  $3,000  to  $0,000,  if  the  price  at 
Hamburg,  in  the  summer  of  1799,  was  not 
higher  than  in  the  fall  of  that  year,  and  the 
year  ensuing. 

There  is  no  proof  in  the  cause  that,  on  ac- 
count of  the  failures  at  Hamburg,  the  tobacco 
was  unsalable  ;  *ou  the  contrary,  it  ap-  [*33 
pears  that  the  sugars  were  sold,  and  that  in 
October,  1799,  tobacco  was  salable. 

From  this  state  of  facts  arises  the  question 
whether  the  respondent  is  to  l>e  holden  re- 
sponsible for  the  deficiency  of  the  sales  ;  and, 
in  my*  opinion,  he  is  not  responsible.  The 
contract  he  has  entered  into  obliges  him  to 
indorse  Lcremboure's  note  for  the  deficiency 
of  the  proceeds  of  the  sales  at  Hamburg.  The 
place  of  the  sale  is,  in  my  conception,  not  only 
a  condition  precedent.  But  it  enters  into  the 
substance  of  the  contract.  It  may  not  appear, 
at  first  view,  at  all  material  where  the  sales 
were  made,  provided  the  goods  were  sold  for 
the  best  price  that  could  be  obtained  ;  but  it 
will,  on  examination,  appear  extremely  im- 
portant to  the  respondent  that  the  sales  should 
have  been  made  at  Hamburg,  rather  than  Rot- 
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tordam.  Whether,  however,  this  be  or  be  not 
material,  if  Hamburg  was  agreed  by  the  con- 
tract to  be  the  place  of  sale,  then  on  principles 
as  applicable  to  sureties,  the  respondent  is  dis- 
charged. 

That  Hamburg  was  the  designated  place  of 
sale  is  manifest,  not  only  from  the  words  of 
the  contract,  but  from  its  plain  and  evident 
meaning.  The  goods  were  consigned  to  Builde- 
maker  &  Co.  to  be  sold  ;  the  consignment  to 
this  house,  transacting  business  at  Hamburg, 
a  great  commercial  city,  imports,  in  itself,  that 
the  sales  were  to  be  there.  The  insurances  ex- 
tending no  further  that  to  Hamburg,  is  still 
more  demonstrative  of  the  sense  and  under- 
standing of  the  parties  that  they  were  to  go  no 
further.  The  want  of  provision  in  the  con- 
tract for  any  other  market,  and,  above  all,  the 
express  terms  of  the  contract,  whereby  the 
34*]  *respondent  engaged  to  indorse  Lerem- 
boure's  note  for  the  deficiency  of  the  proceeds 
of  the  sales  at  Hamburg,  leave,  I  think,  not  a 
particle  of  doubt  on  that  subject. 

This  case  is,  then,  perfectly  analogous  to 
the  case  in  2  Chan.  Cas.,  22,  where  a  bond 
was  given  by  a  principal  and  his  surety,  to  pay 
such  sum  as  N.  H.,  a  master  in  chancery, 
should  report.  The  master  agreed  on  died 
without  making  a  report.  The  Chancellor 
determined,  on  the  principle  I  have  stated,  that 
the  surety,  not  being  bound  at  law,  should  not 
be  holden  in  equity. 

The  sales  not  having  been  made  at  Ham- 
burg, is,  I  think,  matter  of  substance.  I  have 
observed,  already,  that  the  appellants  gave 
their  notes  on  March  11  and  April  6,  1799. 
The  first  became  payable  July  14,  and  the  last 
October  9,  in  that  year.  The  appellants  con- 
templated, beyond  a  doubt,  to  meet  these  notes 
by  drafts  on  London,  at  sixty  days'  sight,  and 
for  that  purpose  Leremboure  authorized  them 
to  draw  bills  twenty  days  before  their  notes 
respectively  became  due,  and  to  order  the 
necessary  remittances  to  be  made  by  Builde- 
maker  &  Co.  to  their  friends  in  London, 
on  whom  they  might  value  to  meet  their 
drafts.  From  this  arrangement  the  respondent 
must  have  contemplated,  when  he  entered  into 
the  contract,  that  the  cargoes  thus  shipped 
were  to  be  sold,  so  as  to  form  a  fund  for  the 
payment  of  the  bills  to  be  drawn  by  the  ap- 
pellants, and  that  the  term  of  his  responsibility 
would  not  be  extended  beyond  the  last  of  the 
year  1799.  Instead  of  this,  by  the  transporta- 
tion of  the  goods  to  Rotterdam,  the  period  of 
35*]  his  responsibility  was  enlarged  to  *the 
80th  of  September,  1800,  a  time  far  beyond 
any  ideas  he  could  have  formed  from  the  pro- 
visions of  the  contract.  Had  it  not  been  thus 
enlarged,  and  the  goods  been  sold  for  the 
lowest  possible  price  at  Hamburg,  he  'might, 
for  aught  that  appears,  have  secured  himself 
before  Leremboure  became  insolvent.  As  in 
the  case  of  Reed  v.  Bwrington,  2  Ves. ,  Jun. ,  543, 
so  here,  in  the  language  of  Lord  Lough- 
borough,  "  we  cannot  try  the  cause  by  inquir- 
ing what  mischief  it  may  have  done  (to  send 
the  goods  to  Rotterdam);  for  that  would  go 
into  a  va'riety  of  speculation,  upon  which  no 
sound  principle  could  be  built." 

To  hold  the  respondent  liable,  notwithstand- 
ing the  terms  have  not  been  complied  with,  on 
which  alone  his  responsibility  was  to  arise, 
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would  be  substituting  another  contract  in  lieu 
pf  the  one  the  parties  have  made.  It  is  impos- 
sible to  say  that  a  contract,  agreeing  to  be 
responsible  for  the  deficiency  of  the  proceeds 
of  sales  at  Hamburg,  ought  to  be  construed  to 
be  a  contract  to  be  responsible  for  the  defi- 
ciency of  the  proceeds  of  sales  at  Rotterdam. 

It  has  been  urged  by  the  appellants'  counsel 
that  Buildemaker  &  Co.  were  not  exclusively 
their  agents,  and  that  they  acted  without  their 
directions  in  sending  the  goods  to  Rotterdam, 
and  that  they  had,  by  law,  a  right  to  send 
them  to  a  neighboring  market  for  a  better  price. 

It  will  not,  I  trust,  be  contended  that  had 
the  appellants  ordered  the  goods  to  Rotterdam 
in  case  a  higher  price  could  have  been  there 
obtained,  that  then  the  respondent  would  have 
been  liable.  If,  in  that  case,  all  responsi- 
bility would  have  been  gone,  how  can  it  alter 
the  case  as  respects  the  respondent,  *by  [*36 
what  means  the  goods  were  sent  there  ?  He 
had  no  control  over  them  ;  and  if  his  respon- 
sibility is  extended  beyond  the  terms  of  his 
contract,  however  hard  the  case  may  be  as 
regards  the  appellants,  it  would  be  harder  as 
respects  him.  If,  by  law,  an  agent  receiving 
a  consignment  of  goods  to  sell  may  send  them 
to  another  market,  which  I  am  not  prepared 
to  admit,  then  the  appellants  may  be  charge- 
able with  negligence  in  not  instructing  Builde- 
maker &  Co.  to  sell  at  Hamburg.  But  if,  as  I 
incline  to  think,  they  could  not,  as  consignees, 
have  sent  their  goods  to  another  market,  they 
would,  under  the  facts  proved  in  this  case,  be 
responsible  to  the  appellants,  unless  they  have 
affirmed  their  acts  and  thus  concluded  them- 
selves. "A  man  may,"  says  Chief  Justice 
Willes,  in  his  Reports,  p.  407,  "in  many  cases, 
either  consider  another  as  a  wrong-doer,  or  a 
receiver  of  money  for  his  use,  as  he  thinks 
best  and  most  for  his  ad  vantage."  In  this  case, 
the  appellants  have,  it  appears  to  me,  affirmed 
the  acts  of  Buildemaker  &  Co.  in  selling  the 
goods  at  at  Rotterdam  by  receiving  their  ac- 
counts and  passing  the  proceeds  of  the  sales 
there  to  the  credit  of  Lerembpure.  This  fact 
appears  by  the  accounts  exhibited  by  the  appel- 
lants. It  then  turns  out  to  have  been  a  sale 
at  Rotterdam,  contrary  to  the  contract,  as- 
sented to  by  matter  ex  post  facto  by  the  appel- 
lants, and  this  I  consider  another  insuperable 
difficulty  to  their  recovery. 

The  amount  in  demand,  and  the  learned  and 
ingenious  arguments  submitted  to  the  court, 
have  induced  all  the  research  and  examination 
in  my  power  to  bestow.  The  clear  and  de- 
cided result  is,  that  the  respondent  is 
discharged  from  his  responsibility  on  the 
*contract ;  and,  although  I  perceive  that[*37 
the  appellants  have  conducted  themselves  with 
perfect  good  faith,  that  the  loss  is,  to  them,  a 
severe  misfortune,  I  am  unwilling  to  restore 
them  their  losses  by  inflicting  an  injury  on  a 
man  having  a  perfectly  legal  and  meritorious 
defense.  In  my  opinion,  therefore,  the  decree 
of  the  Chancellor  must  be  affirmed  with  costs 
to  be  taxed. 

THOMPSON,  J.  This  case  naturally  divides 
itself  into  two  general  subjects  of  'inquiry : 
1st.  As  it  respects  the  remedy  whether,  if  any, 
it  ought  to  be  in  a  court  of  law,  or  in  a  court  of 
equity?  2d.  As  it  respect  the  rights  of  the  parties. 
CAINES'  CASES,  2. 


1805 


LUDLOW  V.    SlMOND. 


37 


The  first  may  be  considered,  in  some  meas- 
ure, as  matter  of  form  ;  the  second  as  mat- 
ter of  substance ;  and  although  it  might  be 
deemed  more  correct,  in  point  of  order,  to  de 
termine  the  right  before  the  remedy,  yet,  as  I 
shall  examine  both  questions,  not  knowing  the 
course  that  may  be  pursued  by  other  members 
of  the  court,  the  order  of  examination  becomes 
immaterial. 

There  are  several  grounds,  I  think,  upon 
which  the  appellants  had  a  right  to  go  into 
equity  for  relief. 

It  is  undoubtedly  important  to  the  ends  of 
justice,  that  the  boundary  between  the  juris- 
diction of  courts  of  law  and  courts  of  equity 
should  be  plainly  marked  and  strictly  pursued. 
Were,  indeed,  the  present  an  attempt  to  over- 
leap the  boundaries  heretofore  established,  it 
might  present  a  different  question  ;  but  that,  I 
think,  is  not  the  case  here.  By  the  ancient 
rule,  according  to  Lord  Coke  (4  Inst. ,  84),  the 
jurisdiction  of  the  Court  of  Chancery  was  con- 
fined to  frauds,  accidents  and  trusts.  So  in  10 
38*]  Mod.  Rep.,  1.  *But  that  jurisdiction  has 
been  gradually  extended,  and  Fonblanque,  in 
the  first  volume,  page  8,  of  his  valuable  treatise, 
observes  that  the  English  courts  of  law  are, 
equally  with  their  courts  of  equity  chargeable 
with  having  extended  their  jurisdiction  by  the 
aid  of  fiction  ;  and  that  if  courts  of  equity,  pro- 
fessing to  proceed  upon  the  ground  of  the 
party  being  remediless  at  law,  to  take  cogniz- 
ance of  some  matters,  of  which  courts  of  law 
would  now  take  cognizance,  they  will  be  found 
originally  to  have  derived  their  jurisdiction 
from  the  narrow  decisions  of  courts  of  law, 
and  having  once  strictly  possessed  it,  courts  of 
law  ought  not  to  be  at  liberty  at  pleasure  to 
deprive  them  of  it.  The  jurisdiction,  he  again 
says  (page  11),  exercised  by  courts  of  equity, 
may  be  considered  in  some  cases,  as  assistant 
to,  in  some,  concurrent  with,  and  in  others 
exclusive  of,  the  jurisdiction  of  the  courts  of 
common  law. 

Matters  of  account  form  one  class  of  cases, 
wherein  courts  of  law  and  equity  exercise  con- 
current jurisdiction.  Blackstone  (3  Comm., 
437)  lays  it  down  as  extending  to  all  matters 
of  account  ;  and  it  is  a  subject,  I  think,  over 
which  the  jurisdiction  of  a  court  of  equity 
ought  to  receive  a  liberal  construction,  because 
the  mode  of  proceeding  is  more  peculiarly 
adapted  to  a  deliberate  examination  and  cor- 
rect settlement.  All  parties,  in  the  present 
case,  were  interested  in  having  the  account 
stated.  The  result  was  the  basis  upon  which 
the  respective  rights  and  responsibilities  of  the 
parties  depended.  The  account  being  to  be 
stated  by  the  appellants  themselves.cannot  alter 
the  question.  The  other  party  had  a  right  to 
contest  it,  and  the  same  examination  might  be 
39*]  involved  *as  if  the  defendants  below  had 
been  called  upon  to  account.  In  matters  of 
account  both  parties  are  actors.  (1  P.  Wms., 
363.)  Hence  it  is,  that  after  a  decree  to 
account,  a  defendant  may  revive  the  suit  ;  be- 
cause, say  the  authorities,  in  such  case  the 
defendant  is  considered  as  an  actor  ;  for,  until 
the  account  is  taken,  it  is  not  known  where 
the  balance  lies.  Although  the  account,  as 
stated,  was  admitted  by  Leremboure,  it  was  not 
by  Simond. 

The  necessity  of  a  discovery  might  originally 
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have  been  the  foundation  of  the  jurisdiction 
of  a  court  of  chancery,  in  matters  of  account; 
still,  I  cannot  discover  from  authorities  that 
it  is  now  restricted  to  cases  of  that  description. 
Mitford,  111,  says,  that  in  matters  of  account 
equity  has  a  concurrent  jurisdiction  with 
courts  of  common  law,  in  cases  where  no  diffi- 
culty would  have  attended  theproceeding  in 
those  courts.  (S.  P.,  3  P.  Wins.,  251,  /<.) 
And  I  can  see  no  good  reason  why  a  trustee, 
who  is  desirous  of  having  his  account  settled, 
should  not  be  at  liberty  to  call  the  cestui  yue 
trust  into  a  court  of  equity  for  that  purpose. 

There  is  another  ground,  I  think,  for  sus- 
taining the  bill.  Leremboifre  had  refused  to 
give  his  note  for  the  deficiency,  and  it  may  be 
doubtful  whether  a  specific  performance  in 
this  respect  was  not  necessary  for  the  purpose 
of  charging  Simond.  If,  also,  any  fraud  or 
collusion  had  been  practiced  between  them,  it 
would  in  a  peculiar  manner,  be  an  object  of 
chancery  jurisdiction. 

The  transaction  was  complex,  the  remedy  at 
law  difficult.  (1  Stra.,  738.)  Mr.  Justice 
Buller,  when  sitting  for  the  Lord  Chancellor, 
in  the  case  of  Weymauth  v.  *Boyer  (1  [*4O 
Ves.,  Jun.,  424),  says,  "  we  have  the  authority 
of  Lord  Hardwicke,  that  if  a  case-  be  doubtful 
or  the  remedy  at  law  difficult,  he  would  not 
pronounce  against  the  jurisdiction  of  this 
court,  and  the  same  principal  has  l>een  laid 
down  by  Lord  Bathurst."  Matters  of  account 
are  proper  subjects  for  a  court  of  equity.  (1 
Atk.,  128.)  It  does  not  follow  that  because  a 
court  of  law  would  give  relief,  a  court  of  equity 
loses  the  concurrent  jurisdiction  which  it  hails 
in  matters  properly  cognizable  there.  (3  Bro. 
Cha.  Cas..  224.)  In  Wright  v.  Hunter  (5  Ves.,: 
Jun.,  794),  the  Master  of  the  Rolls  says  :  "I 
would  not  lay  it  down  that  because  courts  of 
law  may  entertain  actions  upon  such  subjects" 
(a  case  of  contribution  among  partners),  "a 
party  may  uot  file  a  bill  for  contribution  ;" 
for  though  he  thought  the  question  more  proper 
to  be  tried  at  law,  the  plaintiff  was  very  well 
justified  incoming  there;"  "for,"  he  adds, 
"  this  court  has  not  given  up  its  jurisdiction." 

Independent,  however,  of  the  foregoing  con- 
siderations, I  am  inclined  to  think  the  respond- 
ent comes  too  late  with  an  objection  to  the 
jurisdiction  of  the  court,  he  having  answered, 
and  contested  the  merits,  the  subject  matter  of 
the  bill  being  within  the  jurisdiction  of  the 
court.  This  appears  to  me  to  l>e  a  reasonable 
rule,  and  calculated  to  save  expenses.  It  is  a 
good  general  principle  that  where  a  party 
objects  to  the  jurisdiction  of  a  court  he  ought 
to  do  it  at  the  earliest  opportunity.  I  would 
not,  however,  be  understood  to  extend  this 
rule  to  cases  where  the  subject  matter  is  not 
within  the  jurisdiction  of  the  court.  Baron 
Gilbert, in  his  History  and  Practice  of  the  Court 
of  Chancery,  savs(page  219),  "  where  the  com- 
mon law  *"wou1d  give  the  same  relief  [*4 1 
as  a  court  of  equity,  there,  if  the  defendant 
would  deny  the  deed,  and  demur  to  the  relief, 
the  demurrer  would  be  allowed  ;  but  if  the 
defendant  doth  not  demur  to  the  relief  the  court 
will  decree  for  the  plaintiff  on  the  hearing, 
after  the  deed  is  properly  proved  :  becausethe 
defendant  admitted  the  jurisdiction  by  answer- 
ing and  putting  it  in  issue  and  not  demurring." 
Again,  page  51,  "  when1  a  plaintiff  goes  into 
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a  court  of  equity  for  damages,  which  are  un- 
certain and  not  to  be  settled  but  by  a  jury,  the 
defendant  may  demur  to  the  relief  after  hav- 
ing first  answered  to  the  damages,  because  it 
is  alienifori,  since  the  court  cannot  settle  the 
damages."  But  this  must  be  ante  litis  contesta- 
tionem  ;  for  if  he  answers  and  contests  with  the 
plaintiff,  he  can  take  no  advantage  of  it  at  the 
hearing  ;  for  he  has  submitted  to  the  jurisdic- 
tion of  the  court,  and  the  court  will  not  try  at 
law  the  quantum  of  damages  by  a  feigned 
action.  (1  Ves.,  446.)  I  am,  therefore,  of 
opinion  that  the  objection  to  the  jurisdiction 
of  the  court  was  not  well  founded. 

But  as  the  result  of  my  opinion  is  with  the 
respondent,  it  is  of  little  moment,  as  it  respects 
the  present  case,  whether  the  appellants  have 
resorted  to  the  proper  forum  for  redress  or 
not. 

The  first  question  presented,  on  this  part  of 
the  case,  relates  to  the  execution  of  the  con- 
tract, on  the  part  of  the  appellants.  It  pur- 
ports to  have  been  executed  in  the  name  of 
Daniel  Ludlow  &  Co.,  being  the  name  of  a 
firm,  composed  of  Daniel  &  Gulian  Ludlow. 
The  signature  must  necessarily  h&ve  been 
written  by  one  only  of  the  company,  and  as  it 
is  a  settled  rule  of  law,  that  one  partner  can- 
42*]  not  *bind  his  copartner  by  seal,  it  is  con- 
tended that  the  contract  is  invalid.  Had  the 
execution  been  by  one  of  the  firm,  without 
the  assent  of  the  other,  the  objection  might  be 
well  grounded  ;  but,  from  the  testimony,  the 
fact  appears  otherwise.  Two  witnesses  testi- 
fy that  they  saw  Daniel  Ludlow  and  Gul- 
ian Ludlow  execute  the  contract.  It  is  said, 
however,  that  this  testimony  is  equivocal ; 
that  the  witnesses  intended  probably  to  be  un- 
derstood that  they  executed  it  in  the  usual 
and  ordinary  mode,  in  the  course  of  the  part- 
nership concerns,  by  one  only  of  the  company. 
This  inference  appears  to  me  not  warranted 
by  the  language  of  the  witnesses.  They 
speak  of  the  parties  individually,  not  as  a 
company ;  and  had  not  Daniel  Ludlow  and 
Gulian  Ludlow  both  been 'present,  and  as- 
sented to  the  execution,  the  language  of  the 
witnesses  doubtless  would  have  been,  that 
they  saw  the  contract  executed  by  the  one, 
who  subscribed  the  name  of  the  company. 
The  interrogatory  part  to  the  witnesses  was, 
"did  you  or  not  see  Daniel  Ludlow  and  Gulian 
Ludlow  execute  the  deed  ?"  Taking  it  for 
granted,  from  the  evidence,  that  Daniel  and 
QuHnn  were  both  present,  and  assented  to  the 
execution,  and  probably  both  acknowledged 
the  seal,  I  think  the  contract  well  executed, 
according  to  the  principles  settled  in  Lord 
Lovelace's  case  (Sir  W.  Jones,  268),  and  Ball  v. 
Dunntermtte  (4  D.  &  E.,  314). 

I  shall  next  examine  the  character  which  the 
respondent  Simond  assumes  in  this  contract. 
This  becomes  necessary  ;  because,  from  the 
whole  current  of  of  authorities,  it  is  manifest 
that  where  a  party  is  charged  as  surety,  he 
has  a  right  to  avail  himself  of  a  strict 
43*J*and  literal  construction  of  his  contract,  in 
order  to  exonerate  himself  from  responsibility. 

In  examining  this  question,  we  have  princi- 
pally to  resort  to  the  contract  itself.  In  ex- 
pounding it,  the  cardinal  rule  is,  that  the  in- 
tention of  the  parties  ought  to  be  sought  after, 
and  carried  into  effect,  and  to  govern  the  con- 
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struction,  where,  from  the  instrument  itself. 
that  intention  can  be  discovered.  In  viewing 
the  general  nature  and  object  of  this  contract, 
and  the  parties  who  were  to  be  beneficially  in- 
terested in  the  speculation,  I  can  consider  Si- 
mond in  no  other  point  of  light  than  in  the 
character  of  a  mere  surety.  It  is  the  essence 
of  a  partnership  transaction,  that  each  partner 
should  be  entitled  to  the  gain,  as  well  as  ex- 
posed to  the  loss  resulting  from  the  concern. 
That  was  not  the  case  here,  for  it  is  expressly 
provided,  that  if  the  proceeds  of  the  several 
shipments  shall  exceed  the  amount  due  Daniel 
Ludlow  &  Co. ,  it  shall  be  paid  to  Leremboure. 
Every  feature  of  the  contract  shows  that  Si- 
mond was  not  concerned  in  interest.  The 
shipments  were  to  be  made  by  Leremboure. 
The  notes  to  purchase  the  cargoes  were  to  be 
furnished  to  them.  The  sales  were  to  be  made 
on  his  account  and  at  his  risk.  The  policies 
of  insurance  were  in  his  name,  and  by  him  to 
be  assigned.  The  loss,  if  any,  at  the  winding 
up  of  the  speculation,  to  be  borne  by  him ; 
for  the  contract  expressly  states  that  "A.  M. 
Leremboure  agrees  to  make  good  the  deficien- 
cy when  ascertained."  The  mode  of  doing  it, 
however,  was  by  giving  his  note,  with  Si- 
mond's  indorsement.  The  appellants,  in  their 
bill,  pray  "  that  the  accounts  between  them 
and  the  said  Leremboure,  arising  under  the 
said  *agreement,  may  be  taken  and  [*44 
stated."  Not  that  the  accounts  between  them 
and  the  said  Leremboure  and  Simond  might 
be  taken  and  stated,  which  would  have  been 
the  prayer  had  they  conceived  Simond  bene- 
ficially concerned.  In  addition  to  this,  Si- 
mond, in  his  answer,  under  oath,  solemnly 
denies  having  any  interest  in  the  contract, 
and  this  is  not  contradicted,  or  in  any  manner 
rebutted  by  the  appellants. 

Simond,  then,  being  considered  a  mere 
surety,  it  becomes  necessary,  in  order  to  de- 
termine his  liability,  further  to  examine 
the  contract,  and  see  what  was  to  be  done 
by  the  parties  respectively,  for  the  purpose 
of  determining  how  far  each  one  has  com- 
plied with  his  obligation  imposed  by  the  con- 
tract, and  the  law  applicable  to  this  case. 
There  is  no  necessity,  however,  of  minutely 
examining  all  the  stipulations  contained  in  the 
agreement ;  no  breach  of  them  is  alleged  on 
either  side.  Leremboure,  on  his  part,  pur- 
chased and  shipped  the  cargoes  pursuant  to 
his  contract ;  caused  them  to  be  insured, 
and  duly  assigned  the  policies  to  the  Ludlows. 
The  Ludlows,  on  their  part,  furnished  Lerem- 
boure with  the  means  of  purchasing  these 
cargoes,  and  consigned  the  bills  of  lading, 
which  were  given  to  them,  to  Buildemaker  & 
Co.,  their  correspondents  at  Hamburg,  accord- 
ing to  the  stipulations  of  the  said  agreement. 
But  the  principal  controversy  relates  to  the 
time  and  place  of  selling  these  shipments  ;  and 
whether,  in  that  respect,  there  has  been  any 
laches  on  the  part  of  the  appellants,  so  as  to  take 
away  their  right  of  calling  on  the  surety  to 
make  good  the  loss.  Here  I  would  premise,  as 
it  was  made  a  topic  of  argument  by  the  coun- 
sel, that  I  see  no  ground  for  alleging  fraud 
or  *collusion,  either  against  the  com-  [*45 
plainants,  or  the  respondent.  But  the  case 
presents  an  ^honest  struggle  to  shift  the  bur- 
den of  a  very  heavy  loss. 
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There  is  no  time  expressly  limited  by  the 
•contract,  within  which  the  shipments  were  to 
be  disposed  of ;  but  from  the  other  provisions 
in  the  agreement,  I  think  the  intention  of 
the  parties  in  that  respect  may  easily  be  dis- 
covered. It  is  fairly  to  be  presumed  that  the 
complainants  did  not  intend  to  advance  cash 
for  the  purchase  of  these  cargoes,  but  only  to 
lend  their  names  and  credit  to  Leremboure  for 
that  purpose.  The  first  shipment  was  made 
on  March  11,  1799.  The  notes  furnished  by 
the  complainants  of  that  date,  payable  in  six 
months,  according  to  the  contract,  would  fall 
due  Semptember  14,  and  those  payable  in  four 
months,  would  fall  due  July  14.  The  second 
shipment  was  on  April  6,  1799.  The  notes 
furnished  of  that  date,  payable  in  four  months, 
would  fall  due  the  9th  of  August.  The 
amount  of  the  complainants'  notes,  fur- 
nished to  Leremboure,  was  $36, 43^.  88, 
which  fell  due  in  the  proportion,  and 
at  the  times  following,  to  wit,  $2,697.99 
on  July  14 ;  $13,733.89  on  August  9,  and 
$20,000  on  September  14.  According  to  the 
•usual  course  of  a  voyage  between  New 
York  and  Hamburg,  calculating  on  a  ready 
market,  the  proceeds  of  these  shipments  would 
have  been  received  in  season  to  answer  the 
•complainants'  engagements.  This  is  fortified 
by  the  appellants'  own  showing,  in  the  ac- 
count current  annexed  to  their  bill  of  com- 
plaint. From  that  it  appears  that  they  must, 
as  early  at  least  as  July  16,  have  received  the 
certificate  of  the  sugar  having  been  landed 
46*]  at  *Hamburg,  which  was  necessary  to 
entitle  them  to  the  drawback.  The  sugar  was 
shipped  on  April  6  ;  from  that  to  July  16  is 
but  little  more  than  three  months.  The  ap- 
pellants' notes  were  payable  at  four  and  six 
months,  making  an  allowance  for  unforeseen 
delay.  Hence  I  think  it  reasonable  to  con- 
clude that  the  appellants  calculated  to  meet 
the  payment  of  their  notes  with  the  proceeds 
of  these  shipments,  and  that  Simond,  the 
surety,  probably  made  the  same  calculation. 
In  case  Daniel  Ludlow  &  Co.  should  not  be 
re-imbursed  by  the  policies  of  insurance,  they 
were  authorized  to  draw  for  that  purpose  at 
sixty  days'  sight  on  London,  twenty  days  be- 
•fore  their  notes  respectively  became  due.  Ac- 
cording to  these  data,  the  last  draft  might 
have  been  made  on  August  24  ;  the  answer  to 
which,  making  very  liberal  allowances,  would, 
probably,  have  been  received  here  as  early  as 
December,  at  which  time  Simond  had  a  right 
to  calculate  that  the  speculation  would  have 
been  wound  up,  and  the  result  of  his  responsi- 
bility known. 

The  contract,  I  think,  carries  stronger  in- 
ternal evidence  with  respect  to  the  place  than 
with  respect  to  the  time  of  sale.  There  can 
be  but  little  doubt  but  that  the  contemplated 
place  of  sale  was  at  Hamburg.  The  appel- 
lants stipulate  to  make  the  consignment  to 
their  correspondent  at  Hamburg.  That  part 
of  the  contract  providing  for  the  deficiency, 
declares  that  "  should  the  proceeds  of  the  sale 
at  Hamburg  not  prove  sufficient,"  &c.  The 
vessel  sailed  for  Hamburg,  and  the  insurance 
was  for  the  same  place."  The  last  is  a  strong 
circumstance,  showing  the  understanding  of 
the  parties  with  respect  to  the  place  ;  because, 
the  policies  were  to  be  assigned  to  the  appel- 
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lants  *as  security,  which  would  alto-  [*47 
gether  have  failed  had  a  loss  happened  after 
the  vessel  left  Hamburg  on  a  voyage  to  an- 
other market. 

Another  question  for  examination  is,  the  re- 
lation in  which  Buildemaker  &  Co.  must  be 
considered  as  standing  to  the  respective  par- 
ties. 

The  object  of  the  appellants  manifestly  was, 
to  have  the  disposition  of  these  shipments,  and 
the  proceeds,  completely  under  their  control 
and  management.  They  themselves  might  be 
considered  as  trustees  for  Leremboure,  with  a 
lien  upon  the  property  for  their  advances  and 
commissions.  It  would  not,  however,  have 
been  in  the  power  of  Leremboure  to  have 
called  the  property  out  of  their  hands,  or 
counteracted  their  orders,  until  such  lien  had 
been  discharged.  There  is  nothing  in  the 
transaction  showing  that  Buildemaker  &  Co. 
knew  any  other  persons  than  the  appellants 
were  interested  in  the  shipments.  The  bills  of 
lading  were  in  their  names.  The  consignment 
made  by  them.  They  to  order  with  respect  to 
the  remittances  ;  and,  in  short,  to  have  the 
uncontrolled  direction  for  the  purpose  of  re- 
imbursing themselves.  Under  such  circum- 
stances, I  can  conceive  Buildemaker  &  Co.  in 
no  other  light  than  as  the  immediate  agents  of 
the  appellants.  It  would  be  incongruous  to 
consider  them  the  agents  of  Leremboure,  and 
still  he  to  have  had  no  control  over  them  ;  and 
to  have  permitted  him  to  have  had  any  control 
might  have  defeated  the  Ludlows'  security  in 
some  measure.  But  admitting  Buildemaker 
&  Co.  to  have  been  the  joint  agents  of  the 
appellants  and  Leremboure,  it  cannot  effect 
the  rights  of  Simond.  His  liability  could  not 
be  prolonged  or  increased  without  his  assent. 
*In  what  respects,  then,  has  there  been  [*48 
a  variance  in  the  execution  of  this  contract, 
from  what  may  reasonably  be  supposed  to 
have  been  the  understanding  and  intention  of 
the  parties  ?  I  think  there  has  been  a  devia- 
tion both  with  respect  to  time  and  place.  The 
final  winding  up  of  the  speculation  has  been 
prolonged  from  some  time  in  December,  1799, 
to  September,  1800  ;  and  the  sales  of  the  to- 
bacco were  at  Rotterdam  instead  of  Hamburg. 
The  appellants  having  the  control  over  this 
property,  in  the  characters  of  trustees  for 
Leremboure,  it  was  their  dutv  to  have  made 
use  of  more  diligence  in  the  disposition  of  it  ; 
or  if,  from  a  change  of  circumstances  at  Ham- 
burg, any  embarrassments  were  thrown  in  the 
way,  Leremboure  and  his  surety  ought  to  have 
bee'n  apprised  of  it.  The  forlx-arnncc  of  a 
trustee,  in  not  doing  what  it  was  his  office  to 
have  done,  shall,  in  no  sort,  prejudice  thceatui 
que  fruitt,  since,  at  that  rate,  it  would  be  in  the 
power  of  trustees,  either  by  not  doing,  or  by 
delaying  to  do  their  duty,  to  affect  the  rights  of 
other  persons,  (fcffimert  \.  Kirl  of  Carlisle, 
I  3  P.  Wins.,  215.)  It  is  not  reasonable  to  sup- 
i  pose  the  appellants  were  ignorant  of  the  con- 
i  duct  of  Buildemaker  it  Co.  in  sending  the 
tobacco  to  Rotterdam.  They  had  not  been  re- 
:  imbursed  for  their  advances';  the  proceeds  of 
!  the  tobacco,  as  well  as  the  sugar,  were  to  make 
!  the  fund  to  which  they  were,  in  the  first 
I  instance,  to  look  for  re-imbursement.  In 
addition  to  this.the  account  current,  annexed  to 
the  appellants'  bill,  shows,  I  think  conclusive- 
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ly,  that  they  must  have  been  apprised  of  it. 
They  continue  drawing,  at  different  times,  on 
Buildemaker  &  Co.,  until  August  13,  1799. 
They  then  stop,  and  no  further  draft  is  made 
49*]  until  September,  *1800.  Why  this  delay  ? 
They  were  not  re-imbursed  ;  they  must  have 
known  the  fund,  first  to  be  resorted  to  for  that 
purpose,  was  not  exhausted,  or  they  would 
have  called  on  Leremboure  and  Simond  for  the 
deficiency.  They  wait,  however,  for  one  whole 
year,  and  then  draw  upon  Buildemaker  &  Co. 
for  the  proceeds  of  the  tobacco.  By  this,  I 
think,  they  affirm  the  conduct  of  Buildemaker 
&  Co.  in  sending  the  tobacco  to  Rotterdam,  if 
it  was  unauthorized  in  the  first  instance. 
(Willes,  407.)  It  is  unnecessary  here  to  say, 
what  ought  to  be  the  decision  as  between 
Ludlows  and  Buildemaker  &  Co.,  or  between 
Ludlows  and  Leremboure.  It  appears  to  me, 
however,  to  be  allowing  agents  a  very  consid- 
erable latitude  of  discretion  to  justify  so  ma- 
terial an  alteration  of  the  destination  of  a 
cargo,  as  from  Hamburg  to  Rotterdam  ;  from 
a  neutral  to  a  belligerent  port.  Yet,  where 
agents  act  in  good  faith,  a  very  liberal  con- 
struction ought  to  be  given  to  their  conduct. 
Very  different  rules  prevail  when  the  rights  of 
sureties  are  involved  ;  as  against  a  surety  the 
contract  cannot  be  carried  beyond  the  strict  let- 
terofit,  (3D.  &E..370.)  A  party  cannot  oblige 
a  surety  to  remain  such,  contrary  to  his  consent, 
longer  than  the  time  first  bargained  for.  (2 
Bro.  Ch.  Rep.,  582,  583.)  Delay  granted  to 
the  principal  will  discharge  the  surety.  (2 
Ves.,  Jun.,  542.)  The  engagement  of  Simon 
was  definite,  to  wit,  to  indorse  Leremboure's 
note  for  the  deficiency  of  the  proceeds  of  the 
shipments  to  re-imburse  Ludlows.  This  de- 
ficiency, however,  to  be  ascertained  in  the 
manner  and  within  the  time  prescribed  by  the 
contract.  This  Simond  had  a  right  to  demand. 
In  the  case  of  Wright  v.  Mussel  (3  Wils.  359), 
5O*]  the  *court  said,  "  a  surety  ought  not  to  be 
bound  beyond  the  scope  of  his  engagement. 
That  courts  of  equity  are  favorable  to  sureties  ; 
for,  where  they  are  not  strictly  bound  at  law, 
a  court  of  equity  will  not  bind  them."  This 
doctrine  was  recognized,  and  very  much  ap- 
proved of,  by  Lord  Kenyon,  in  the  case  of 
Myers  v.  Edge  (1  D.  &  E.,  256).  Where  any 
act  has  been  done  by  the  obligee,  that  may  in- 
jure the  surety,  equity  will  discharge  him  from 
his  liability.  (4  Ves.,  Jun.,  833.)  In  the  pres- 
ent case,  the  appellants,  by  prolonging  the 
winding  up  of  this  contract,  exposed  the  surety 
to  greater  hazards,  among  which  the  insolven- 
cy of  Leremboure  was  no  inconsiderable  one, 
as  the  result  has  shown.  The  case  of  Simpson 
v.  Field  (2  Ch.  Cas.,  22)  is  a  strong  one,  to 
show  the  rigid  construction  adopted  by  courts 
to  protect  sureties,  and  also  that  equity  will 
not  bind  them  further  than  they  would  be 
bound  at  law.  The  case  was  shortly  as  follows : 
The  defendant  was  bound,  as  surety,  in  a  rec- 
ognizance conditioned  to  pay  what  should  be 
reported  by  N.  H. ,  a  master  named  in  the  con- 
dition. The  master  died  before  the  report  was 
made,  and,  by  the  strict  letter  of  the  condition, 
the  defendant  was  not  suable  at  law,  because 
the  report  was  not  made  by  the  master  named, 
but  by  another.  The  Lord  Chancellor  dis- 
missed the  bill,  saying  the  party  is  but  a  sure- 
ty, and  not  bound  at  law.  The  same  principle 
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we  find  recognized  in  the  cases  of  Ratdiff  v. 
James  (1  Vern.,  196),  and  Sheffield  v.  Lord 
Castleton  (2  Vern.,  393),  and  numerous  others 
that  might  be  cited. 

If  the  view  which  I  have  taken  of  the  con- 
tract be  correct,  and  the  deduction  made  be 
warranted  by  the  case,  the  respondent  stands 
protected  by  a  host  of  authorities.  *How-  [*51 
ever  honest  and  upright  the  conduct  ot  the 
appellants  may  have  been,  they  are  chargeable 
with  such  a  deviation  from  the  contract,  and 
such  a  want  of  due  diligence  in  winding  up- 
the  speculation,  as  will,  in  judgment  of  law, 
exonerate  the  surety.  I  am,  therefore,  of 
opinion  that  the  decree  of  the  Court  of  Chan- 
cery ought  to  be  affirmed.  . 

KENT,  Ch.  J.  In  the  discussion  of  this  cause, 
two  leading  questions  have  been  raised,  both 
of  which  have  been  very  elaborately  and  ably 
considered  by  counsel.  The  one  question  re- 
lates to  the  mode  of  seeking  redress,  and  the 
other  to  the  merits  of  the  controversy.  It  is 
necessary  that  I  should  give  each  of  them  an. 
examination,  and  this  I  shall  do  in  the  order  in 
which  they  are  stated. 

The  first  question  then  is,  whether  the  court 
below  has  jurisdiction  of  the  cause  ? 

I  incline  to  the  opinion  that  the  court  had 
jurisdiction.  1st.  Because  matters  of  account 
were  involved.  2d.  Because  the  remedy  at 
law,  was,  at  least,  doubtful.  3d.  Because  the 
defendant,  instead  of  demurring  to  the  bill, 
submitted  to  the  jurisdiction  by  putting  in  an 
answer  to  the  merits. 

The  bill  stated,  at  large,  the  contract  between 
the  appellants  and  Leremboure  and  Simond, 
and  the  history  of  the  commercial  adventure 
which  arose  out  of  that  contract.  It  then 
stated,  that. a  considerable  loss  happened  on. 
the  sales  abroad,  and  that  the  accounts,  rela- 
tive to  the  transaction.were  presented  to  Lerem- 
boure, who  acknowledged  them  to  be  just,  but 
refused  to  give  his  note  as  stipulated  by  the 
agreement,  and  that  both  he  and  Simond 
refused  to  pay  to  the  appellants  the  balance 
due  them  on  the  contract.  The  bill  further 
*stated  that  difficulties  would  attend  their  [*52 
proceeding  at  law,  and  prayed  that  the  account* 
respecting  the  transaction  might  be  taken  and 
stated,  and  the  balance  paid. 

These  accounts  embraced  the  whole  process 
of  the  adventure,  from  its  commencement  to- 
ils conclusion,  and,  consequently,  consisted  of 
a  variety  of  charges  and  credits.  As,  then,, 
one  material  part  of  the  cause  depended  on  a 
settlement  of  accounts,  I  think  it  came  prop- 
perly  within  the  cognizance  of  the  court. 
Chancery  has  a  concurrent  jurisdiction  with 
the  courts  of  law  in  all  matters  of  account. 
Whether  this  jurisdiction  originally  arose  from 
the  necessity  of  obtaining  a  discovery  by  the 
oath  of  the  defendant,  or,  in  order  to  prevent 
a  multiplicity  of  suits,  is,  perhaps,  not  now 
material  to  inquire,  since  it  has  become  well 
established  in  cases  where  that  necessity  does 
not  exist,  and  where  no  difficulty  would  at- 
tend the  remedy  at  law.  (Mitf.  Treatise,  109, 
110,  118  ;  3  Black.  Comm.,  437.)  The  cogni- 
zance of  all  causes  that  lie  in  account,  does, 
undoubtedly,  give  a  very  broad  jurisdiction  to 
the  Court  of  Chancery,  but  the  exercise  of  this 
jurisdiction  has  been  found  in  practice  so- 
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convenient  and  salutary,  that  it  has  long  since, 
by  general  consent,  rendered  obsolete  the  com- 
mon law  remedy  by  a  writ  of  account ;  and, 
although  our  statute  prescribes  minutely  the 
more  of  proceeding  by  that  writ,  I  doubt 
whether  there  ever  was  an  instance  of  such 
an  action  having  been  prosecuted  to  effect  in 
this  State.  The  settlement  of  accounts,  if 
they  are  in  any  degree  long  or  complex,  is 
improper,  if  not  impracticable,  for  a  jury.  The 
statute,  therefore,  in  the  writ  of  account,  pro- 
53*]  vides  that  the  account  shall  be  *submit- 
ted  to  auditors  ;  and,  indeed,  when  questions 
of  account  arise  at  law,  in  the  common  action 
of  assumpsit,  they  are  pretty  generally  taken 
from  a  jury,  and  submitted  by  the  court  to 
referees,  which  the  courts  are  authorized 
to  do,  with  or  without  the  consent  of  the 
parties. 

I  know  not  of  any  rule  limiting  the  cpgni- 
zance  of  the  Court  of  Chancery  to  one  species 
of  accounts  more  than  another  ;  or  to  matters 
of  accounts  against  persons  in  any  particular 
relation.  Its  jurisdiction  extends  to  all  mat- 
ters of  account  between  individuals,  in  what- 
ever relation  they  may  stand  to  each  other. 
In  this  it  has  no  more  than  a  concurrent  juris- 
diction with  the  courts  of  law  ;  for  the  writ  of 
account  at  law  is  given  by  our  statute  (1  Rev. 
Laws,  94),  in  all  cases  where  one  person  is  lia- 
ble to  account  to  another  as  guardian,  bailiff, 
receiver,  or  otherwise,  and  this  renders  the 
writ  more  extensive  thap  it  was  under  the  En- 
glish law. 

But  ic  was  objected  upon  the  argument  that 
the  appellants  were  in  the  light  of  factors  or 
trustees  coming  into  court  to  have  their  own 
accounts  stated,  and  allowed  against  their 
principal.  This,  however,  they  may  well  do. 
In  bills  to  account,  both  parties  are  considered 
as  actors,  or  plaintiffs,  and  the  defendant  has 
the  same  advantage  as  if  he  had  himself  insti- 
tuted the  suit.  (Dane's  case,  1  P.  Wms.,  263  ; 
Kent  v.  Kent,  Prec.  in  Ch.,  197.)  A  trustee 
may  go  into  chancery  to  have  an  allowance 
made  against  his  cestui  que  trust  out  of  trust 
moneys  in  his  hands.  Of  this  we  have  an  in- 
stance in  the  case  of  Gould  v.  Fleetwood  (3  P. 
Wms.,  251,  n.)  Guardians  of  great  estates  in 
England  are  said  to  pass  their  accounts  yearly 
in  the  Court  of  Chancery,  and  this  is  recom- 
54*]  mended  *in  Wood's  Inst.,  73,  as  a  safe 
way  to  justify  themselves,  when  the  minor, 
at  full  age,  shall  call  them  to  a  general  ac- 
count. 

Now  is  it  necessary  that  the  responsibility 
of  the  defendant  should  be  established  before 
you  can  file  a  bill  for  an  account.  In  most 
cases  that  responsibility,  as  well  as  the  stating 
of  the  account,  will  be  a  point  for  litigation. 
It  is  sufficient  that  the  cause  will  involve  an 
account  in  case  of  the  liability  of  the  defend- 
ant. Both  questions  must  be  more  or  less  con- 
nected together  in  every  case  ;  especially  as  to 
the  extent  of  the  engagement,  and  how  far  it 
will  apply  in  particular  instances. 

It  was  said,  however,  that  there  were  no  ac- 
counts to  state  and  settle  in  this  cause,  for  the 
bill  charges  that  Leremboure  had  admitted  the 
accounts  to  be  just.  But  the  answer  of  Ler- 
emboure declares  he  admitted  them  no  further 
than  as  to  the  correctness  of  the  calculations  ; 
and  if  he  had,  his  admissions  could  not  have 
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concluded  Simond.  who  would  be  entitled  to 
have  the  accounts  reliquidated,  and  the  defici- 
ency stated,  before  the  court  would  oblige  him 
to  perform  his  part  of  the  contract. 

For  these  reasons,  I  think  the  suit  below  was 
properly  instituted,  and  I  should  regret  ex- 
ceedingly, that  any  opinion  which  might  be 
given  by  this  court  should  tend  to  embarrass 
the  benign  and  well-settled  jurisdiction  of 
chancery  in  the  unlimited  cognizances  of  ac- 
counts. 

Another  ground  upon  which  the  bill  might 
be  sustainable  is,  that  the  remedy  at  law  was, 
at  least,  doubtful.  This  has  been  repeatedly 
held  as  sufficient  to  give  the  Court  of  Chancery 
jurisdiction.  (Billon  v.  Hyde,  1  Atk.,128;  1 
Ves.,  331  ;  Burrows  \.  Jemimo,  *2  Stra.,  [*55 
733;  Weymouth  v.  Boyer,  1  Ves.,  Jun.,  424.) 
The  contract  is  susceptible  of  two  constructions, 
upon  one  of  which  there  was  clearly  no  remedy 
at  law.  If  we  take  the  contract  according  to 
its  grammatical  construction,  Simond  was 
bound  only  to  indorse  the  note  that  Lerem- 
boure should  give  for  the  deficiency,  and  the 
giving  the  note  was  a  condition  precedent  to 
the  obligation  of  Simond.  It  may  be  said, 
however,  and  that  too  with  great  force  of  ar- 
gumenl,  that  unless  Simond  was  bound  that 
Leremboure  should  give  the  note,  as  well  as 
that  he  should  indorse  it,  the  security  in- 
tended by  the  contract  would  in  a  great  de- 
gree vanish.  If  we  assume  the  first  construc- 
tion, there  would  be  no  remedy  for  the  appel- 
lants, without  the  aid  of  the  Court  of  Chan- 
cery, for  a  suit  at  law  would  not  lie  for  not 
indorsing  a  note  which  was  never  drawn.  In 
such  a  case,  the  assistance  of  chancery  would 
become  essential,  to  compel  the  making  of  the 
note,  or  to  reach  the  case  of  fraud  or  collusion 
between  Leremboure  and  Simond,  in  not  giv- 
ing the  note.  The  uncertainty,  therefore,  and 
the  difficulty  of  an  adequate  legal  remedy, 
was  a  sufficient  reason  for  sustaining  the 
bill. 

It  may  be  also  a  matter  of  doubt  whether 
the  contract  was  valid  in  its  execution,  as  a 
sealed  instrument  or  specialty.  The  proof,  in 
deed,  is,  that  the  witnesses  saw  the  appellants 
execute  the  cpntract,  and  if  we  are  to  under- 
stand them  as  meaning  that  both  the  apjxil- 
lants  were  actually  present,  and  united  in  ex- 
ecuting it,  it  was  a  good  execution  ;  for  sev- 
eral persons  may  enter  into  an  obligation  and 
bind  themselves  bv  one  seal.  (7/>ra  Ijottlnce'* 
case,  Sir  W.  Jones,  268 ;  llatt  v.  Dvtutort&e. 
4  D.  &  E.,  313.)  But  it  may  be  well  doubted 
whether  the  witnesses  *meant  anything  [*56 
more  than  that  the  appellants  executed  the 
deed,  in  the  usual  mercantile  way,  by  one  of 
them  doing  it  in  the  name  of  the  firm  ;  for  the 
appellants  state  in  their  bill  that  they,  or  one 
of  them,  executed  it.  and  that  they  supposed 
such  execution  to  be  unexceptionable.  If  the 
fact  really  was  that  only  one  of  the  ap- 
pellants executed  the  contract,  it  was  not  a 
good  execution  at  law,  and  it  was  necessary 
to  resort  to  equity  to  try  how  far  that  inform- 
ality in  the  execution  niight  IK-  corrected,  as  it 
was  clearly  founded  in  mistake.  (She fold  v. 
D>rd  CasUeton,  etuf.,  2  Yern.,  393.)  Chancery 
would  not  help  a  defective  execution  of  aeon- 
tract  against  a  surety.  (Cro*t>y  v.  Middleton,  8 
Ch.  Rep.,  53,  and  Prec.  Chan.,  309,  contra, 
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from  whence,  in  1  Fonb. ,  37,  the  point  is  con- 
sidered as  doubtful.) 

But  admitting  these  grounds  not  to  have 
been  sufficient,  in  the  first  instance,  to  have 
sustained  the  bill,  the  respondent  came  too  late 
to  object  to  the  jurisdiction  of  the  court,  after 
he  had  put  in  his  answer  to  the  merits  of  the 
cause.  By  answering  in  chief,  instead  of  de- 
murring, he  submitted  his  defense  to  the  cog- 
nizance of  the  court ;  and  equity  will,  and 
ought,  in  such  cases,  to  retain  the  cause,  pro- 
vided the  court  be  competent  to  grant  relief, 
and  has  jurisdiction  of  the  subject  matter,  as 
it  manifestly  had  in  this  case,  the  controversy 
being  upon  a  matter  of  personal  contract,  and 
of  account.  (Billon  v.  Hyde.,  1  Atk.,  128;  1 
Ves.,  331  ;  3Bro.  Pa.  Cas.',  625 ;  Mitford,  pas- 
sim; Gilbert's  Treatise  on  Chan.,  51-53,  219, 
220,  221 ;  Penn  v.  Lord  Baltimore,  1  Ves.,  446, 
447.)  This  last  reason  why  the  cause  was  sus- 
tainable in  the  court  below,  appears  to  me  to 
be  supported  on  the  firmest  basis,  both  from 
the  reason  of  the  thing  and  the  weight  of  au- 
thorities. 

57*]  *Having  thus  disposed  of  these  pre- 
liminary or  technical  questions,  as  to  the 
jurisdiction  of  the  court,  I  proceed,  second,  to 
examine  the  merits  of  the  case. 

To  perceive  that  Simond  had  no  beneficial 
interest  in  the  concern,  and  was  but  a  mere 
naked  surety  for  the  performance  of  a  specific 
act,  requires  only  a  bare  perusal  of  the  con- 
tract. The  formal  beginning  and  conclusion 
of  the  contract,  do,  indeed,  seem  to  carry  the 
agreement  of  the  parties  to  the  whole  instru- 
ment ;  but  we  must  examine  the  body  and 
scope  of  the  agreement,  to  judge  of  its  mean- 
ing and  effect.  On  doing  this,  we  shall  imme- 
diately perceive  that  the  agreement  of  each 
party  is  to  have  reference  only  to  such  par- 
ticular parts  of  the  contract  as  apply  to  him  ; 
reddendo,  singula,  singulis  ;  and  as  Simond  was 
only  a  surety,  it  becomes  important  to  con- 
sider and  understand  well  the  principles  of 
law  which  are  applicable  to  him  in  that  char- 
acter. 

It  is  a  well-settled  rule,  both  at  law  and  in 
equity,  that  a  surety  is  not  to  be  held  beyond 
the  precise  terms  of  his  contract,  and,  except 
in  certain  cases  of  accident,  mistake,  or  fraud, 
a  court  of  equity  will  never  lend  its  aid  to  fix 
a  surety  beyond  what  he  is  fairly  bound  to,  at 
law.  Underwood  v.  Staney  (1  Ch.  Ca.,  77);  1 
Eq.  Abr.,  93,  K,  pi.  2,  6  ;  Skip  v.  Huey  (3 
Atk.,  91),  Crosby  v.  Middleton  (Prec.  Ch.,  309), 
are  cases  where  chancery  has  said  it  would  fix 
a  surety  for  mistake  or  fraud.  Wright  v. 
Russel  (3  Wils. ,  530),  Lord  Arlington  v.  Mer- 
ricke(2  Saund.,  411),  Myers  v.  Edge  7  D.  &E., 
254),  Stratton  v.  Rastall  (2  D.  &  E.,  370), 
Simpson  v.  Field  (2  Ch.  Ca.,  22),  Ratdiffe  v. 
Graves  (I  Vern.,  196),  Nisbet  v.  Smtt?i(2Ero. 
Ch.  Rep.,  579),  Rees  v.  Berrington(2  Ves.,  Jun., 
58*]  540),  Law  v.  East  India  *Co.  (4  Ves., 
Jun.,  833),  are  all  cases  in  favor  of  sureties. 
This  rule  is  founded  on  the  most  cogent  and 
salutary  principles  of  public  policy  and  justice. 
In  the  complicated  transactions  of  civil  life, 
the  aid  of  one  friend  to  another,  in  the  char- 
acter of  surety  or  bail,  becomes  requisite  at 
•every  step.  Without  these  constant  acts  of 
mutual  kindness  and  assistance,  the  course  of 
business  and  commerce  would  be  prodigiously 
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impeded  and  disturbed.  It  becomes,  then, 
excessively  important  to  have  the  rule  estab- 
lished, that  a  surety  is  never  to  be  implicated 
beyond  his  specific  engagement.  Calculating 
upon  the  exact  extent  of  that  engagement,  and 
having  no  interest  or  concern  in  the  subject 
matter  for  which  he  is  surety,  he  is  not  to  be 
supposed  to  bestow  his  attention  to  the  trans- 
action, and  is  only  to  be  prepared  to  meet  the 
contingency,  when  it  shall  arise,  in  the  time 
and  mode  prescribed  by  his  contract.  The 
creditor  has  no  right  to  increase  his  risk,  with- 
out his  consent ;  and  cannot,  therefore,  vary 
the  original  contract,  for  that  might  vary  the 
risk. 

In  the  present  case,  the  respondent  agrees  to 
indorse  a  note  for  Leremboure  ;  but  that  note 
was  only  to  be  required  upon  the  happening  of 
a  certain  event.  It  was  not  any  note  that  was 
to  be  given  and  indorsed  ;  but  it  was  a  note  to 
arise  on  the  deficiency  of  the  proceeds  of  cer- 
tain sales  at  Hamburg,  and  it  was  to  be  given 
to  complete  a  re-imbursement,  which  the  ap- 
pellants were  first  to  seek  for  by  other  ways 
and  means,  precisely  defined.  The  contract 
provided,  with  a  studied  minuteness,  the  sev- 
eral modes  by  which  the  appellants  were  to 
seek  a  re-imbursement.  They  were  first  to 
resort  to  the  policies  of  insurance,  *made  [*59 
to  cover  the  shipments  to  Hamburg,  and  which 
policies  were  to  be  assigned  to  them.  But  this 
means  could  only  be  resorted  to  in  case  of  loss 
on  the  voyage  ;  and  there  was  no  such  loss, 
for  the  goods  arrived  safe  at  the  port  of  des- 
tination. "  Should  this  mode  of  re-imburse- 
ment not  take  place  "  (to  use  the  words  of  the 
contract),  the  appellants  were  then  authorized 
to  draw,  at  sixty  days'  sight,  on  London,  and 
that,  too,  twenty  days  before  their  notes  re- 
spectively became  due,  and  to  order  the  neces- 
sary remittances  to  be  made  by  Buildemaker 
&  Co.,  to  meet  their  drafts.  These  drafts  and 
orders  were  of  course,  then,  all  to  be  made 
and  completed  by  August  22,  1799,  which 
would  be  twenty  days  before  the  last  of  the 
notes  became  due  ;  and,  allowing  the  ordi- 
nary passage  to  London,  the  payment  of  the 
last  bills  there  would  have  been  to  be  made  by 
September  1,  1799.  This  was  the  second  mode 
of  re-imbursement  provided  for  by  the  con- 
tract. But  should  the  proceeds  of  the  sales  at 
Hamburg,  "so  disposed  of,"  to  again  adopt 
the  terms  of  the  contract,  not  prove  sufficient 
to  re-imburse  the  appellants,  Leremboure  was 
to  make  good  the  deficiency,  as  soon  as  ascer- 
tained, by  a  note  at  sixty  days,  to  be  indorsed 
by  Simond.  This  was  the  last  and  final  mode 
of  re-imbursement,  and  upon  which  the  pre- 
sent controversy  has  arisen.  The  returns 
from  London,  of  the  result  of  the  proceeds  of 
the  sales  at  Hamburg,  "so  disposed  of," 
would  have  arrived  at  New  York,  in  the  ordin- 
ary course  of  transmission,  by  the  middle  of 
January,  1800,  and  this  was  the  ultimate  time 
which  resulted  from  the  terms  of  the  contract, 
for  the  completion  of  the  speculation,  and 
which  was  to  determine  the  extent  of  the  re- 
sponsibility of  Simond.  The  calculation,  as  to 
the  time  when  Simond  *was  to  be  ulti-  [*6O 
mately  called  upon,  is  to  be  deduced  from  the 
contract,  with  almost  as  much  precision  and 
certainty,  as  if  the  contract  had  expressly  fixed 
it  at  January,  1800. 

CAINES'  CASES,  2. 


1805 


LUDLOW   V.    SlMOND. 


60 


The  property  in  question  was  intended  to 
answer  the  bills  on  London,  and  re-imburse 
the  appellants.  The  remittances,  therefore, 
were  to  be  made  from  Hamburg  by  a  certain 
time,  because  they  were  to  meet  a  precise  ob- 
ject. Both  the  appellants  and  Leremboure 
must  have  contemplated  the  sales  at  Hamburg 
to  be  made  in  the  summer  of  1799,  in  order  to 
guard  against  the  immense  loss  in  damages 
that  might  result,  if  the  remittances  were  not 
met  in  London  by  December  1,  1799,  to  save 
the  bills  from  being  protested. 

The  place  of  sale  was  clearly  designated  by 
the  contract.  The  property  was  to  be  con- 


cient  cause  appears,  in  the  present  case,  for 
the  conduct  of  the  agents.  Notwithstanding 
these  mercantile  failures,  there  was  no  com- 
plaint of  a  want  of  market  or  price  as  to  the 
sugars  ;  and  it  ought  not  to  have  been  left  to 
inference  only,  but  it  should  have  been  made 
affirmatively  to  appear  that  the  tobacco  could 
not  have  been  sold  during  the  summer  of  1799. 
If  to  seek  a  better  market  was  discreet,  was  it 
requisite  to  go  so  far  as  Rotterdam,  and  pass 
bv  many  large  commercial  neutral  seaports  and 
cities  that  were  much  nearer  ?  But  this  was 
not  all.  The  property  was  changed  from  a 
neutral  to  a  belligerent  port,  at  the  very  time, 


signed  to  Buildemaker  &  Co.  at  Hamburg,  to  j  too,  when  Holland  was  perishing  under  the 
be  sold.     The  property  was  insured  for  Ham-  j  rapacity  of  French  armies,  and  the  scourge  of 


burg.  The  appellants  to  order  the  remittances 
to  be  made  by  Buildemaker  &  Co.,  to  London, 
and  these  orders  were  all  to  be  issued  by 
August  22,  1799.  The  remittances  were  to  be 
made  at  the  risk  of  Leremboure,  and  the  con- 
tract further  adds,  that,  should  the  proceeds  of 
the  sales  at  Hamburg  be  insufficient,  &c. 
There  was  no  cover  provided  for  risk  in  trans- 
mitting the  property  to  any  other  place.  The 
ultimate  hazard  was  to  terminate  there.  From 
all  these  facts  and  circumstances,  I  consider 
the  intent  of  the  contract  to  be  unequivocal 
and  certain,  that  the  property  was  to  be  dis- 
posed of  at  Hamburg.  A  place  of  sale  in- 
tended by  a  contract  is  equivalent  to  a  place 
of  sale  stipulated  by  a  contract.  What,  in- 
61*]  deed,  are  stipulations  in  *agreements. 
if  they  are  not  acts  intended  and  contemplated 
by  the  parties  ? 

This  being  the  contract,  let  us  next  see  with 
what  precision  it  was  executed.  Instead  of 
winding  up  the  speculation,  and  ascertaining 
the  deficiency,  in  January,  1800,  it  was  not 
•done  till  October,  1800  ;  and  instead  of  having 
the  tobacco  sold  at  Hamburg,  in  the  summer 
of  1799,  by  Buildemaker  &  Co.,  it  was  sent 
•overland,  a  distance  of  near  two  hundred  and 
fifty  miles,  to  Rotterdam  ;  most  of  it  not  sold 
till  July,  1800,  and  that,  too,  by  a  different 
house,  Roquette  Buildemaker  &  Co,  What 
reasons  are  given  for  this  wide  departure  from 
the  terms  of  the  contract  ?  It  is  stated  and 
admitted  that,  previous  to  the  arrival  of  the 
cargoes  at  Hamburg,  and  which  must  have 
been  early  in  June,  1799,  many  failures  had 
happened  among  the  principal  traders  there, 
but  the  effect  that  this  calamity  had  upon  the 
market  or  the  price  is  not  ascertained,  and  we 
are  left  altogether  to  conjecture.  There  is  no 
testimony  as  to  the  price  of  tobacco  there  dur- 


the  Russian  and  British  invasion.  This  was 
exposing  the  property  to  a  new,  extraordinary, 
and,  in  my  opinion,  a  most  unwarrantable 
hazard.  In  addition  to  the  usual  perils  of  a 
long  transportation,  and  new  agents,  it  was 
exposing  it  to  the  very  extremity  of  war  risks. 
Admitting,  which  I  am  willing  to  do,  that 
Buildemaker  &  Co.  acted  with  good  faith  in 
this  transaction,  and  that  the  appellants  never 
gave  any  directions  as  to  the  change  of  the 
place  of  sale,  have  not  the  latter  done  what,  in 
judgment  of  law,  is  equivalent  thereto  ?  It 
was  a  point  very  much  litigated  upon  the  argu- 
ment, whether  Buildemaker  &  Co  were  the  ex- 
clusive agents  of  the  appellants,  or  only  the 
concurrent  agents  of  them  and  Leremboure. 
It  does  not  appear  to  me  to  be  very  material  to 
determine  this  question,  either  one  way  or  the 
other ;  for  it  is  sufficient  they  were  not  the 
agents  of  Simond.  He  had  *no  agency  [*(J3 
or  beneficial  concern  in  the  shipment,  and  no 
agreement,  even  between  the  appellants  and 
Leremboure,  to  send  the  property  to  Rotter- 
dam, could  have  bound  him.  The  contract, 
as  to  him,  could  not  have  been  varied  without 
his  consent.  But,  I  think,  it  results  from  the 
case,  that  the  appellants  have  made  the  act  of 
Buildemaker  &  Co.  their  own.  They  were  to 
draw  bills  on  London,  in  the  summer  of  1799, 
and  to  order  the  proceeds  of  the  Hamburg 
sales  to  be  remitted  there.  In  this  mode,  and 
at  this  time,  they  were  to  seek  a  re-imburse- 
ment,  and  it  appears,  from  the  account  an- 
nexed to  the  bill,  that,  during  that  summer, 
they  drew  on  their  agents  for  $30,777.90.  It  is 
to  be  presumed  that  they  were  apprised  very 
earlv  of  the  determination  of  their  agents  to 
send  the  goods  to  Rotterdam  ;  for,  after 
August  18,  1799,  they  discontinued  their 
drafts,  and  from  that  time  they  remained  per- 
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ing  the  summer.     It  is  only  proven,  that  from  j  fectly  silent  and  passive,  waiting 

the  month  of  Ontnher  to  thfi  p.nd  of  the  vear    turns  of  the  Rotterdam  sales,  until  September 


the  month  of  October  to  the  end  of  the  year 
the  price  of  Virginia  tobacco  was  from  3*.  '3d. 


18,  1800,  when  they  receive  and  credit  Lerem- 
boure with  the  amount  of  them,  and  then,  for 


to  4s.  Hamburg  currency  per  lb.,  and  so  con-    boure  with  the  amount  r 

tinned  in  1800  •  while,  for  the  same  neriod  the    the  first  time,  call  on  him  for  the  deficiency. 


tinued  in  1800  ;  while,  for  the  same  period  the 
price  of  Maryland  tobacco  was  considerably 
higher.  I  am  willing  to  admit  that  Builde- 
maker &  Co.  might  have  sent  the  goods  tg  a 
different  market  in  cases  of  necessity  ;  such  as 
those  resulting  from  fire,  pestilence,  or  the  in- 
vasion of  an  enemy.  But  this  necessity  must 
be  clearly  made  out,  and  a  strong  case  shown 
to  justify  a  factor  in  changing  the  place  of 
sale,  and  the  agents  who  are  to  conduct  it. 
He,  by  this,  exposes  the  property  to  unforseen 


This  conduct  amounted  to  an  affirmance  of  the 
acts  of  Buildemaker  &  Co.;  for,  if  an  agent 
steps  beyond  his  authority,  the  principal  may, 
at  his  election,  and  as  best  suits  his  conven- 
ience, either  consider  him  as  a  wrong-doer,  or 
he  may  affirm  his  act,  and  consider  him  as  a 
receiver  of  money  for  his  use.  (Willes'  Rep., 
407.)  This  latter  course  the  appellants  thought 
proper  to  pursue,  and,  therefore,  the  Round, 
well-known  rule  of  law  applies  to  them,  that 


ne,  oy  ims,  exposes  uie  uiuueiior  MJ  u«*uj  ~  V    .»  ,.;,.,! 

62*]  *acciden  s,  and,  perhaps,  disconcerts  all    the  subsequent  affirmance  by  tl 

the  arrangements  of  his  principal.     No  suffl-  1  the  unauthorized  act  of  the  agent,  i>  eqinva- 
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64*]  lent  to  an  original  order.  This  Conclu- 
sion appears  to  me  to  result  necessarily  from 
the  facts.  Buildemaker  &  Co.  were,  generally 
speaking,  the  exclusive  agents  of  the  appel- 
lants, in  respect  to  this  mercantile  adventure, 
though,  perhaps,  under  certain  circumstances, 
Leremboure,  the  cestui  que  trust,  might  have 
interfered.  But  it  is  not  requisite,  in  the  view 
which  I  take  of  the  subject,  to  maintain  abso- 
lutely this  exclusive  agency.  It  is  sufficient  to 
say  that  the  transaction  was  so  conducted  that 
Buildemaker  &  Co.  became,  in  fact,  the  actual 
and  effectual  agents  of  the  appellants,  and  be- 
ing so,  the  appellants  not  only,  in  the  first  in- 
stance, directed,  but  in  the  last  instance, 
affirmed  their  conduct,  by  a  strict  acqui- 
escence, for  one  year,  in  the  sending  of  the 
goods  to  Rotterdam,  and  then  by  expressly  re- 
ceiving, at  their  hands,  the  proceeds  of  the 
Rotterdam  sales.  If  the  appellants  intended 
to  have  pursued  strictly  the  course  of  their 
contract,  they  ought,  so  soon  as  they  were  in- 
informed  that  the  tobacco  was  sent  off,  and 
that  the  proceeds  of  the  Hamburg  sales  were 
insufficient,  to  have  then  called  on  Leremboure 
with  the  ascertained  deficiency,  demanded 
their  note,  and  left  him  to  have  pursued,  at  his 
own  risk,  the  property,  or  the  agent  who  had 
misused  it.  They  would  then  have  been  en- 
titled to  their  note,  indorsed  by  Simond,  for 
the  deficiency,  however  great  it  might  have 
been.  It  is  their  sanction  of  the  conduct  of 
Buildemaker  &  Co.  that  makes  it  their  own. 
By  that  means  they  have  so  essentially  varied 
the  terms  of  the  contract  that  the  surety  is  no 
longer  holden. 

The  case  would  not  be  altered,  were  it  really 
true  (of  which,  however,  we  have  not  the  re- 
quisite proof)  that  the  sending  the  tobacco  to 
65*.]  Rotterdam  produced  *a  better  price. 
This  would  be  a  mere  accidental  result.  It 
might  have  been  otherwise.  But  it  is  the 
principle  in  the  transaction,  the  variation  of 
the  contract,  that  discharges  the  surety.  This 
principle  is  stable  and  uniform,  not  depending 
upon  the  fluctations  of  markets.  Nor  will  it 
do  to  say  that  Simond  shall  have  credit  ac- 
cording to  the  best  price  at  Hamburg  in  1799, 
and  be  holden  only  for  the  deficiency.  The 
principle  that  releases  a  surety,  under  such  cir- 
cumstances, is  not  to  be  modified  by  such  a  con- 
cession. It  appears  that  Leremboure  was  in- 
solvent in  October,  1800 ;  but  how  long  antece- 
dently he  had  been  so,  does  not  appear.  If  the 
contract  had  been  strictly  pursued,  it  is  possible 
that  the  surety  might  have  indemnified  him- 
self, as  early  as  the  beginning  of  the  year  1800. 
The  variation  of  the  contract  may  have  thrown 
him  off  his  guard,  and  prevented  him  from 
holding  fast  any  fund  in  his  possession,  or  from 
taking  other  precautions  to  indemnify  himself, 
until  it  became  too  late  to  do  it  with  success. 
As  we  cannot  know  or  anticipate  the  possible 
injuries  that  may  ensue  from  a  departure  from 
the  terms  of  the  contract,  it  is  proper  that  the 
court  should  lay  down,  and  adhere  to,  a  gen- 
eral rule  on  the  subject. 

For  these  reasons,  I  am  of  opinion,  that  the 
decree  of  the  court  below  be  affirmed  with  costs. 

Per  totam  Curiam.     Judgment  of  affirmance. 

Cited  in  the  following  cases  to  the  several  princi- 
ples discussed  in  the  foregoing  case,  as  follows : 

764 


Surety— Contract  of,  strictly  cnnxtrued.  17  Johns... 
401 ;  6  Wend.,  503 ;  4  Hun,  125 ;  3  T.  &  C.,  390 ;  8  T.  & 
C.,  389. 

And  in  xurety's  favor.    81  N.  Y.,  408. 

AUeratfon  in  contract  releases.  10  Johns.,  328 ;  9 
Wend.,  124;  2  Johns.,  Ch.  5«3;  33  N.  Y.,  32;  76  N.  Y., 
279;  51  How.  Pr.,  415. 

Contract  of  surety  void  at  law  not  relived  in  equity. 
42  N.  Y..  643 ;  52  Barb.,  131 ;  17  How.  Pr.,  174 ;  9  Abb.,. 
N.  8.,  186;  30  Ohio  St.,  175. 

Must  be  in  writing.    85  Ills.,  181. 

Surety,  how  released.  2  Cranch  C.  C.,  341 ;  3  Ma- 
son, 353 ;  1  Gall.,  34. 

Construction  of  Guaranty  by  letter.  1  How.  (TJ.  S.> 
185. 

Equity— Jurisdiction— Waiver  of  objection  to.  9- 
Johns.,  493;  4  Cow.,  727  ;  2  Johns.,  Ch.,  370;  1  Barb.. 
Ch.  130 ;  3  Barb.  Ch.,  574 ;  4  Rob.,  701 ;  17  Wall.,  288 ;  5 
Bk.  Keg.,  15;  1  Bald. ,  407,  413,  415 ;  1  Sum.,  685;  20- 
Wis.,  164. 

Concurrent  juritulict ion.  31  How.  Pr.,  499 ;  2  Wood. 
&M.,  30;  1  Bald.,  420,  421. 

Relief  from,  judgment  at  law.    6  How.  (U.  S.),  120. 

Adoption  of  »ame  seal  by  different  parties.  54  N. 
Y.,  41 ,  2  T.  &  C-.  349. 

Authority  by  deed  or  parol.  9  Wend.,  56 ;  1  Hull, 
272. 


*JOHN,BUSH,  Appellant,       [*66 

«. 

PETER    W.     LIVINGSTON    AND    JOHN 
TOWNSEND,  Respondents. 

1.  Security  Valid  in  its  Inception —  Uswious 
Transfer — Mortgage.  2.  Appeal  from  Inter- 
locutory Order  in  Chancery. 

A  security  made  on  a  good  and  bonaflde  consider- 
ation, connot  be  impeached  on  account  of  a  usuri- 
ous transfer.  Therefore,  where  a  mortgage  is  as- 
signed to  a  third  person,  who  pays  what  is  due  on 
it  to  the  mortgagee,  the  mortgageor  cannot  avoid 
it  in  the  hands  of  that  third  person,  on  account  of 
an  agreement  to  repay  him  a  sum  exceeding  the 
money  paid,  and  legal  interest,  though  the  excess 
will  be  denied,  and  only  the  money  actually  paid, 
and  lawful  interest  allowed. 

If  a  cause  come  before  this  court  on  appeal  from 
an  interlocutory  order,  and  the  whole  merits  of  the 
case  appear,  the  court  will  make  a  final  decree,  and 
direct  the  Chancellor  to  carry  it  into  effect. 

Citations— 5  Bac.  Abr.,  419,  pi.  6 ;  2  Hawk.,  373,  sec. 
31;  Id.,  377,  sec.  17;  Cro.  Eliz.,  20;  1  H.  BL,  462;  7 
Mod.,  119;  T.  Raym.,  196;  4  Burr.,  2253;  Vin.  Abr.. 
tit.  Usury,  H.  pi.  6;  1  Saund.,  294;  Comp.,  116;  1 
Johns.  Cas.,  437. 

FROM  the  pleadings,  and  cases  delivered  in 
this  cause,  the  facts  appeared  to  be  these  : 
Livingston,  in  the  years  1796  and  1798,  bor- 
rowed of  one  Evertson  the  two  several  sums 
of  $3,000  and  $2,793,  on  mortgage.  The  day 
of  redemption  having  elapsed,  and  Livingston 
being  further  indebted  to  Evertson,  for  inter- 
est and  some  other  matters,  amounting,  with 
the  above  principal  sums,  to  $6,222,  Evertson 
demanded  payment.  In  consequence  of  this, 
Livingston  arranged  with  him  to  pay  $5,600 
cash,  and  give  his  notes  for  the  residue.  This 
being  acceeded  to,  Livingston  applied  to  Bush 
to  advance  the  $5,600  to  Evertson,  agreeing  to 


NOTE.— -Usury— Security  valid  in  its  inception— 
Subsequent  usurious  agreement. 

A  security  for  payment  of  money,  which  in  its  in- 
ception is  uncontaminated  by  usury  is  not  rendered 
usurious  by  a  subsequent  agreement  for  a  greater 
sum  for  forbearance.  Pearsall  v.  Kingsland,  3  Edw., 
195 ;  Lovett  v.  Dimond,  4  Edw.,  22 ;  Carson  v.  In- 
gnls, :«  Barb.,  657 ;  Leslie  v.  Johnson,  41  Barb.,  359 ; 
Williams  v.  Fitzhugh,  44  Barb.,  321;  Real  Estate 
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repay  it  in  ninety  days,  with  a  douceur  of  $400  ; 
the  money  thus  advanced,  and  the  douceur  to 
he  secured  by  an  assignment  from  Evertson  of 
the  two  mortgages,  and  their  concomitant 
"bonds  ;  each  of  the  several  assignments  to  ex- 
press $3,000  to  be  the  consideration  paid  by 
Bush  to  Evertson.  These  transactions  being 
thus  concluded,  Bush  gave  to  Livingston  the 
following  receipt  : 

"Received  this  day,  an  assignment  of  one 
mortgage,  bearing  date  the  4th  day  of  June, 
1796,  given  by  P.  W.  Livingston  to  Nicholas 
Evertson,  and  of  another,  bearing  date  the 
•30th  day  of  January,  1798,  also  given  by  the 
said  Livingston  to  said  Evertson,  together 
67*]  *with  the  bonds  accompanying  the  same, 
which  bonds  and  mortgages  I  acknowledge 
myself  to  hold  of  the  said  Livingston,  as  se- 
curity for  the  payment  of  six  thousand  dollars, 
in  ninety  days  from  this  date,  and  upon  pay- 
ment of  said  sum,  I  hereby  agree  with  said 
Livingston  to  procure  the  said  bonds  and 
mortgages  to  be  cancelled.  In  witness,  &c. 
22d  July,  1799. 

"JOHN  BUSH." 

The  money  not  being  paid,  Bush,  in  Septem- 
ber, 1800,  filed  his  bill  to  foreclose,  against 
Livingston  and  several  of  his  judgment  credi- 
tors, stating,  among  other  things,  "  that  Peter 
W.  Livingston  applied  to  the  said  John  Bush, 
and  requested  him  to  lend  the  said  Peter  W. 
Livingston  a  sum  of  money,  and  offered  to 
secure  the  repayment  thereof  by  procuring  an 
assignment  from  the  said  Nicholas  Evertson 
to  the  said  John  Bush  of  the  said  bonds  and 
mortgages."  The  bill  also  set  forth  that  the 
assignments  of  the  mortgages  were  made 
"  for  a  full  and  valuable  consideration,  paid 
by  the  said  John  Bush  to  the  said  Peter  W. 
Livingston,  and  by  him  to  the  said  Nicholas 
Evertson,  as  by  the  said  assignments,  indorsed 
on  the  said  indentures  of  mortgage,  and  ready 
to  be  produced  as  the  court  shall  direct,  and 
to  which  he  for  greater  certainty  refers  him- 
self, may  appear." 

Livingston  put  in  his  answer,  and  after  ad- 
mitting the  mortgages,  demand  of  payment  by 
Evertson,  and  his  own  inability,  added,  that 
"being  urged  by  his  necessities,  he  applied  to 
the  complainant,  John  Bush,  to  borrow  a  sum 
of  money,  to  pay  off  the  said  bonds  and  mort- 
gages, or  the  greater  part  thereof,  whereupon 
the  said  John  Bush,  taking  advantage  of  his 
necessities,  offered  to  loan  him  $5,600,  for 
68*]  ninety  *days,  if  he,  this  defendant,  would 
agree  to  repay  the  same  at  the  expiration  of 
that  time,  and  to  allow  and  pay,  for  the  use 
and  forbearance  thereof  for  that  time,  $400,  to 
which  this  defendant,  under  the  pressure  of 
his  necessities,  agreed."  The  answer  then 


went  on  and  set  forth  the  contract  for  the  ad- 
vance, in  the  manner  already  stated,  averring 
the  douceur  of  $400  to  exceed  the  legal  inter- 
est, for  the  ninety  days,  of  the  sum  lent  ;  that, 
therefore,  the  securities  were  void  in  the  hands 
of  the  appellant,  and  praying  to  have  them 
decreed  to  be  given  up  to  be  cancelled. 

In  support  of  the  answer,  Livingston  ex- 
amined Evertson  as  a  witness,  and  he  deposed 
that  the  sum  paid  to  him  by  the  appellant  was 
no  more  than  $5,600,  which  he  considered  as 
a  loan  from  Bush  to  Livingston  ;  but  that  as 
to  any  further  consideration  for  the  assign- 
ment of  the  mortgages,  he  was  ignorant, 
though  he  acknowledged  that  he  drew  up  the 
receipt  given  by  Bush  to  Livingston  on  the 
execution  of  the  assignment  of  the  mortgages. 

After  publication  had  passed,  and  the  cause, 
as  between  Bush  and  Livingston,  was  ready 
for  hearing,  Livingston  became  a  bankrupt, 
and  Townsend  being  duly  appointed  his  as- 
signee, Bush,  in  February,  1803  filed  a  supple- 
mental bill,  making  him' a  party. 

Townseud,  in  his  answer,  admitting  himself 
assignee  of  the  estate  and  effects  of  Livingston, 
craved  the  benefit  of  the  pleadings  and  pro- 
ceedings on  the  part  of  Livingston,  and  in- 
sisted on  the  several  matters  therein  offered, 
and  insisted  on  by  Livingston,  as  a  defense 
and  bar  to  the  complaint's  claim,  which  mat- 
ters, he  added,  "he  was  informed  and  believed 
were  true." 

*The  cause,  as  against  Livingston,  [*69 
came  to  a  hearing  upon  the  pleadings  and 
proofs  ;  as  against  Townsend,  upon  bill  and 
answer,  when  the  Chancellor  made  a  decretal 
order,  directing  an  issue  to  determine  whether 
the  assignment  to  Bush  was  a  usurious  con- 
tract, or  one  bonafide  made.  As,  however,  no 
specification  was  made  of  the  evidence  to  be 
read  on  the  trial  of  the  issue,  and  the  counsel 
for  the  parties  could  not  agree  on  what  should 
be  adduced,  application  was  made  for  direc- 
tions as  to  the  proofs  to  be  used,  upon  which 
his  Honor,  the  Chancellor,  was  pleased  to 
order  "that  the  parties  have  leave  to  rend  in 
evidence  the  complainant's  bill  of  complaint, 
the  answer  of  the  defendant  Peter  W.  Living- 
ston, the  mortgages  in  the  pleadings  men- 
tioned, and  the  assignments  thereof,  with  the 
exhibits  and  proof  taken  and  used  at  the  hear- 
ing of  this  cause  in  this  court,  saving  to  the 
parties  just  exceptions  to  the  said  defendant's 
answer,  so  far  as  the  samp  is  not  an  answer  to 
the  matters  alleged  in  the  said  bill  of  com- 
plaint ;  and  further,  that  the  said  parties  re- 
spectively be  allowed  to  offer  any  additional, 
or  other  evidence,  which  may  be  "pertinent  to 
the  issue  so  to  be  tried." 

From  this  order  the  complainant  appealed, 
contending  that  it  ought  either  to  have  desig- 


Trust  Co.  v.  Kcech,  69  N.  Y..  248;  Rice  v.  Welling, 
5  Wend.,  595 :  Abrahams  v.  Clauasen,  52  How.  Pr., 
241 ;  Terhunc  v.  Tavlor,  27  N.  J.  Etj.,  80.  See  Patter- 
son v.  Birdsall,  64  N.  Y.,  294;  Richards  v.  Konntze, 
4  Neb ,  200. 

If,  hmvever,  two  different  securities,  one  of  which 
Is  usurious,  together,  form  one  contract,  both  are 
tainted  by  usury.  Swartwout  v.  Payne,  19  Johns., 
294 ;  Crawford  v.  Johnson,  11  Ind.,  258 ;  Flamming 
v.  Mulligan,  2  McCord,  173 ;  Clark  v.  Badtfley,  3 
Halst.,  233. 

See,  also,  Goodrich  v.  Buzzell,  40  Me.,  500 ;  Hol- 
land v.  Chambers,  22  Ga.,  193;  Gray  v.  Brown,  22 
Ala.,  282 ;  Wilday  v.  Morrison,  66  111.,  532. 
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A  neparate  oral  promise  (n  pay  wjwriotw  interest 
renders  a  note  usurious.  Merrills  v.  I.HW,  9  Cow., 
«5;  Learv.  Yarnel,  3  A.  K.  Marsh.  1» ;  Willard  v. 
Keeder,  2  MeCord,  300. 

Contra.    Butterfleld  v.  Kldder.  8  Pick..  512. 

In  Knights  v.  Putnam  (3  Pick.,  184)  it  is  said  to  be 
a  well  established  principle  that  if  a  note  or  security 
is  valid  when  made,  no  usurious  transactions  after- 
wards between  the  parties  or  privies  will  affect  its 
validity. 

See,  generally,  Hotel  Co.  v.  Wade.  97  U.  8.,  13; 
Daniels  on  NCR.  Insts.,  sec.  7«2,  et  tea. ;  Gaither  v. 
Bunk,  1  Pet., 37;  York  Bank  v.  Ashbury,  1  Biss., 
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nated  what  specific  parts  of  the  bill,  mort- 
gages, &c.,  should  be  read  in  evidence,  or  have 
left  it  at  large  to  the  Supreme  Court  to  deter- 
mine what  should  be  so  used  ;  because,  from 
the  manner  in  which  the  order  was  expressed, 
it  was  referred  to  the  Supreme  Court  to  deter- 
mine what  should  be  deemed  an  allegation  in 
the  bill.  He  also  insisted  that  whatever  might 
be  the  decision  on  this  point,  still,  as  the  court 
7O*]  now  had  the  *whole  case  before  them, 
they  would,  of  course,  decreee  definitively  on 
the  matter,  and  that,  therefore,  he  had  a  right 
to  suggest  and  insist  on  whatever  might  be 
deemed  material,  to  show  that  he  was  entitled 
to  a  decree  of  foreclosure,  which  this  court 
might  pronounce,  and  remand  the  cause  to 
chancevy,merely to  carry  such  decree  into  effect. 

The  respondents,  on  the  other  hand,  urged, 
that  the  order  alone  being  appealed  from,  this 
tribunal  had  only  to  decide  whether  the  Chan- 
cellor, on  ordering  a  feigned  issue,  has  power 
to  direct  what  proofs  are  to  be  offered  ;  and, 
if  he  has,  whether  such  power  was,  on  the 
present  occasion,  legally  exercised. 

On  the  cause  being  brought  on,  the  Chan- 
cellor thus  assigned  his  reasons  : 

Mr.  President :  The  bill  in  this  case,  after 
stating  the  mortgage  and  assignment,  and 
alleging  that  the  latter  was  for  a  full  and  valu- 
able consideration  to  the  appellant,  contained 
no  particular  interrogatories,  but  merely  re- 
quired the  respondents  to  make  true,  distinct 
and  perfect  answers,  upon  their  corporal 
oaths,  to  the  matters  and  things  in  the  said  bill 
set  forth.  The  respondent  Livingston  stated 
the  assignment  to  have  been  made  for  a  usuri- 
ous consideration.  This  appeared  to  me  perti- 
nent to,  and  a  direct  answer  to  one  of  the 
objects  of  the  general  interrogatory. 

This  part  of  the  answer  cannot  be  reconciled 
to  the  testimony  of  Mr.  Evertson,  and  it  was, 
therefore,  a  proper  subject  for  an  issue. 

That  the  bill  might  have  been  so  drawn  as  to 
avoid  this  consequence,  as  was  strongly  urged, 
could  not  vary  the  result.  The  answer  con- 
tained a  precise  negation  of  the  allegation  on 
71*]  the  part  of  the  appellant,  *that  the  as- 
signment was  made  for  a  full  and  valuable 
consideration  ;  and,  I  take  it,  I  could  not  de- 
cree against  this  answer,  on  the  testimony  of 
one  witness  contradicting  it.  I  therefore 
directed  an  issue,  to  try  whether  the  assign- 
ment was  a  usurious,  or  a  bvnafide  contract. 

The  certain  effect  of  sending  the  matter  to  a 
jury,  without  the  answer,  unless  the  allegation 
of  the  respondent  could  be  effectually  sup- 
ported aliunde,  would  be  a  verdict  disaffirm- 
ing the  answer. 

But  the  intent  of  the  issue  is  to  refer  to  a 
jury,  whether  the  greatest  degree  of  credibility 
is  to  be  attached  to  the  answer,  or  to  the  depo- 
sition. If  either  party  have  any  auxiliary  evi- 
dence, that  may  cause  the  one  or  the  other  to 
preponderate  ;  but  to  compare,  they  must,  of 
course,  be  contrasted  and  weighed. 

The  circumstances  of  the  case,  and  the  rule 
to  be  observed,  appear  to  me  too  clear  to  admit 
of  doubt. 

It  was  said  there  was  no  general  rule  on  the 
subject ;  but  the  rule  is  well  established,  that 
if  a  case  be  sent  to  a  jury,  on  the  ground  of 
the  evidence  being  in  equilibi-io,  the  answer 
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must  be  sent  as  well  as  the  evidence  in  the 
cause. 

Withdraw  the  answer,  and  the  scale  must, 
in  a  moment,  kick  the  beam,  for  then  there  is 
nothing  to  form  an  equipoise. 

But  it  was  said,  that  the  allegations  of  the 
defendant  were  in  avoidance,  and  so  not  evi- 
dence. This,  I  conceive,  has  been  already 
answered,  and,  therefore,  it  is  not  necessary  to 
repeat  my  former  opinion. 

I  therefore  sent  the  answer  to  the  jury,  as 
part  of  the  matter  on  which  they  were  to  de- 
termine. 

*Mr.  Benson,  for  the  appellant.  The[*72 
permission  given  to  read  the  answer  of  Liv- 
ingston, in  evidence  on  the  point  in  issue,  that 
is,  whether  the  contract  were  usurious  or  not, 
was  improper,  because  that  part  only  of  an 
answer  can  be  adduced  in  testimony,  which  is 
an  answer  to  the  allegations  of  the  bill.  (2 
Atk.,  140 ;  1  Vern.,  161  ;  2Ch.  Ca.,  8  ;  1  Bro. 
Ch.  Ca.,  53.)  Whatever  goes  in  avoidance, 
even  of  that  which  is  admitted,  must  be 
proved.  (Gilb.  L.  Ev.,  52.)  As,  therefore, 
the  bill  did  not  allege  usury,  but  the  defend- 
ant insisted  on  it,  in  avoidance  of  the  securi- 
ties alleged  to  have  been  entered  into,  the  cir- 
cumstances creating  the  usury  could  not 
legally  derive  any  support  from  the  answer. 
This  doctrine  is  sanctioned  in  Allen  v.  Crobcroft 
(Barn.  Ch.  Rep.,  373),  where  it  is  said  that,  on 
an  injunction  bill,  "  if  a  plain  equity  be  set 
forth  by  the  bill,  and  admitted  by  the  answer, 
but  endeavored  to  be  avoided  by'another  fact, 
the  injunction  shall  always  be  continued  till 
the  hearing."  The  same  principle  is  to  be 
found  in  2  Eq.  Ca.  Abr.,  247.  It  is  no  argu- 
ment against  this  to  urge  that  the  bill  states 
the  assignments  to  have  been  made  ' '  for  a 
full  and  valuable  consideration."  They  are 
words,  of  course,  the  addition  of  counsel,  and 
mere  surplusage  ;  for  it  was  not  necessary  to 
do  more  than  state  the  execution  of  the  deeds, 
and  pray  a  foreclosure.  Besides,  the  expres- 
sion itself  is  used  with  a  reference  to  the  in- 
dorsements on  the  mortgages,  and,  cannot, 
therefore,  be  deemed  a  substantive  allegation. 
We  also  contend  that,  in  the  present  instance, 
the  Chancellor  had  no  right  to  order  an  issue. 
This  is  power  to  be  exercised  only  in  cases  of 
doubt,  where  the  question  is  on  the  credibility 
of  witnesses,  or  on  which  side  circumstances 
preponderate.  Here  there  could  be  no  hesita- 
tion. The  answer  of  Livingston  *was  [*73 
inadmissible  on  the  point  of  usury,  and  Evert- 
son, his  own  witness,  who  cannot,  therefore, 
be  discredited  by  him,  says,  he  knew  not  of 
any.  But,  admitting  that  Livingston's  answer 
is  to  be  received  as  testimony,  it  does  not  con- 
tain any  fact  amounting,  in  judgment  of  law, 
to  usury,  so  as  to  affect  the  securities  in  the 
hands  of  the  appellant.  The  statute  against 
usury  applies  only  to  original  contracts  be- 
tween borrower  and  lender,  upon  which  securi- 
ties are  given.  The  maxim,  therefore,  is,  once 
usury  and  always  usury  ;  but  if  not  usury  in 
its  inception,  it  can  never  become  so  after- 
wards. It  follows,  that  subsequent  discounts 
or  purchases  at  an  undervalue,  however  'un- 
conscientious,  can  never  taint  the  original  con- 
tract. But  however  this  may  be,  as  all  the 
transactions  relating  both  to  the  original  con- 
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tract  and  the  assignment  are  fully  before  the 
court,  and  as  it  is  not  pretended  that  any 
further  light  can  be  thrown  on  the  subject, 
the  tribunal  before  which  the  cause  is  now 
brought  will  decide  on  the  whole  case,  without 
referring  it  back  to  an  examination  which  will 
serve  only  to  bring  it  here  again.  In  Le  Guen's 
case  the  same  thing  was  done,  and  it  is  no  more 
than  the  ordinary  course  of  the  court. 

Messrs.  Rigys  and  Hoffman,  contra.  To  de- 
termine whether  the  answer  of  Livingston 
ought  to  have  been  ordered  to  be  read  as  evi- 
dence, it  is  only  necessary  to  recur  to  the  prac- 
tice of  the  Court  of  Chancery,  and  the  cir- 
cumstances of  the  case.  As  to  the  first : 
whatever  is  stated  in  the  bill  must  be  an- 
swered, though  not  interrogated  to  ;  for  were 
all  the  interrogatories,  which  are  usually  an- 
nexed to  a  bill,  totally  omitted,  still  every  part 
74*]  must  be  answered  ;  because  *what  it 
sets  forth  is  deemed  an  allegation.  Thus,  a 
defendant  is  under  the  necessity  of  answering, 
on  oath,  what  is  contained  in  the  bill  ;  and  the 
plaintiff  has  the  advantage  of  purging  the 
conscience  of  his  adversary.  But  when  he  has 
done  this,  he  cannot  take  a  part  of  the  answer 
which  suits  his  purpose,  and  reject  the  resi- 
due, under  a  pretense  that  the  matter  in  his 
bill,  to  which  it  applies,  was  surplusage,  and 
needed  not  to  have  been  answered.  Here  a 
consideration  was  set  forth,  on  which  the  as- 
signment of  the  mortgages  was  made.  The 
defendant  Livingston  was,  therefore,  called 
on,  either  to  admit  the  consideration  as  stated, 
show  some  other,  or  deny  it  altogether.  He 
has  shown  it  to  be  usurious,  and  had  the 
cause,  with  respect  to  him,  gone  to  trial  on  bill 
and  answer,  it  would  have  been  complete  evi- 
dence. There  was,  however,  a  witness  exam- 
ined, and  as  the  Chancellor  might  apply  for 
the  assistance  of  a  jury  to  aid  his  determina- 
tion, it  was  indispensable  to  order  the  answer 
to  be  read  in  evidence,  for  otherwise  there 
would  have  been  nothing  to  oppose  to,  or  ex- 
plain the  testimony  of  Evertson,  and  the  ver- 
dict must  necessarily  have  been  according  to 
his  depositions.  It  was  requisite  that  Living- 
ston's answer  should  be  read  in  testimony  on 
another  ground.  The  cause,  as  between  Bush 
and  Townsend,  went  to  trial  on  bill  and 
answer  ;  all,  therefore,  that  he  says  he  believes 
to  be  true,  and  what  he  refers  to  himself,  must 
be  received  as  truth.  The  answer  of  Living- 
stonjlie  expressly  mentions,  adding,  that  he  had 
been  informed  and  believed  "the  matters  there- 
in contained  were  true."  Besides,  when  Towns- 
end  was,  by  the  supplemental  bill,  made  a 
party,  Livingston  became  a  substantial  witness. 

That  the  Chancellor  can  direct  an  issue  only 
75*]  where  the  testimony  *clashes,  is  not  cor- 
rect. In  Ibbolnon  v.  Rlwdes  (2  Vern.,  554),  the 
answer  of  the  defendant  was  directed  to  be 
read  in  evidence,  merely  to  enable  to  draw  an 
inference.  The  truth  is,  that,  in  most  cases,  it 
is  discretionary  in  the  Chancellor  whether  he 
will  send  the  cause  to  a  jury  or  not,  and  that 
there  is  no  settled  practice  on  the  subject,  ex- 
cept where  an  answer  denies  what  one  witness 
affirms.  Then,  indeed,  an  issue  is  ordered  of 
course,  because,  on  such  occasions,  the  rule  is, 
that  chancery  cannot  make  a  decree.  (Lord  j 
Milton  v.  Edcjworth  el  al. ,  6  Bro.  Par.  Ca. ,  580  ;  | 
Pember  et  ux.  v.  Mathers,  1  Bro.  Ch.  Rep.,  52.)  i 
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The  principles  on  which  courts  of  equity  pro- 
ceed, when  they  order  an  issue  at  Jaw,  are 
fully  laid  down  by  Lord  Kenyon  in  Bauerman 
v.  Radeniug  (7  D.  &  E.,  667).  "  If,"  says  he, 
"  a  court  of  equity  direct  an  issue  to  be  tried, 
it  may  modify  it  in  any  way  it  thinks  proper. 
One  of  the  rules  of  courts  of  equity  is.  that 
they  cannot  decree  against  the  oath  of  the 
party  himself,  on  the  evidence  of  one  witness 
alone,  without  other  circumstances ;  but,  when 
the  point  is  doubtful,  they  send  it  to  be  tried  at 
law,  directing  that  the  answer  of  the  party 
shall  be  read  on  the  trial  ;  so  they  may  order 
that  a  party  shall  not  set  up  a  legal  term  on  the 
trial,  or  that  the  plaintiff  himself  shall  be  ex- 
amined, and  when  the  issue  comes  from  a 
court  of  equity  with  any  of  these  directions, 
the  courts  of  law  comply  with  the  terms  on 
which  it  is  so  directed  to  be  tried."  As  to 
matter  of  avoidance  being  to  be  proved,  that 
we  do  not  deny.  The  nature,  however,  of  an 
avoidance  is  to  be  seen.  It  is  something  sub- 
sequent, and  dehorn,  that  which  is  admitted  or 
alleged.  As  if  a  debt  be  acknowledged,  but  it 
be  added,  "  you  released  it,"  or,  "  fpaid  it  ;  " 
there  the  release,  or  *payment,  being  [*7tt 
matter  of  avoidance,  must  be  proved.  The 
answer  is  not  by  way  of  avoidance  of  that 
which  is  admitted,  but  of  showing  it  to  be 
otherwise  than  stated,  and  was,  therefore, 
proper  testimony.  Not  ohly  the  answer,  but 
the  very  bill  may  be  ordered  to  be  read  in  evi- 
dence. (Woolleiv:  Robert*,  1  Morg.  Ess.,  Ill  ; 
1  Ch.  Ca.,  65.)  The  Chancellor,  therefore,  had 
the  power  to  order  the  issue  directed,  modify- 
ing, as  he  pleased,  the  evidence  to  be  used, 
and,  though  the  reading  the  answer  is  confined 
to  the  allegations  of  the  bill,  that  part  relating 
to  the  consideration  of  the  assignment  was 
prosper,  because  it  was  alleged  to  have  been 
bona  fide.  The  circumstances  of  this  ease 
render  it  peculiarly  a  matter  for  jury  refer- 
ence. Bush  is  stated  to  have  paid  but  $5,600 
to  Evertson,  and  the  consideration  mentioned 
in  the  assignment  itself  is  $6,000.  It  ought, 
therefore,  to  have  been  left  to  a  verdict  of 
twelve  men  to  ascertain  whether  the  extra  $400 
was  not  a  usurious  forbearance  for  ninety 
days.  That  it  was  so,  seems  almost  confessed*. 
Bush  sets  forth  that  Livingston  applied  to  him 
to  borrow  money  ;  Livingston  admits  it  to  be  a 
loan,  and  Evertson  asserts  that  he  thought  the 
$5,600  were  lent  by  the  appellant.  When  all 
parties  thus  call  "the  transaction  a  loan,  it 
cannot  be  pretended  it  was  a  purchase.  It  is 
said,  however,  if  the  primitive  contract  was 
not  usurious,  no  subsequent  matter  will  make 
it  so.  True,  as  between  the  original  parties. 
But  what  is  the  contract  here  ?  The  mort- 
gages ?  No.  The  debt  created  between  Liv- 
ingston and  Bush  to  pay  off  those  mortgages, 
and  for  which  the  assignment  was  to  be  the  se- 
curity. Bush  takes  the  mortgages,  not  on  the 
original  valid  consideration,  but  on  *one  [*77 
that  was  foreign  to  them,  new,  and  tainted. 
It  is  strange  that  the  securities  shall  stand  good 
for  a  consideration,  which,  if  they  did  not  ex- 
ist, would  be  illegal.  It  has  been  ruled  that  the 
security  was  void,  though  the  debt  remained, 
but  never  till  now  argued  that  the  debt  was 
void  and  the  security  good.  This  would  be  an 
easy  mode  of  slipping  through  and  evading 
the" statute.  Wherever  there  is  a  borrowing  and 
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lending,  it  is  within  the  act,  and  it  is  not  in  the 
wit  of  man  to  frame  a  contrivance  to  take  the 
transaction  out  of  its  operation.  (Fkyer  v. 
Edirard*,  Cowp.,  115  ;  Jestons  v.  Brooks,  Id., 
776  ;  Loire  v.  Waller,  Doug.,  740.)  In  Bac. 
Abr.,  419,  old  ed.,  pi.  6,  there  is  a  case  which 
shows  that  usury  may  take  place  upon  a  secur- 
ity originally  good,  and  be  insisted  upon, 
between  the  parties  themselves.  (Massa  v. 
JDanlinff,  2  Stra.,  1143.)  The  indorserof  a  note 
for  £200,  which  had  three  months  to  run, 
passed  it  to  the  plaintiff,  for  the  consideration 
of  £197  ;  at  the  end  of  that  time,  another  note 
at  three  months,  for  £200,  was  given,  and 
three  pounds  more  paid.  It  was  by  Lee,  Ch. 
J. ,  referred  to  a  jury,  to  determine  whether  the 
transaction  was  a  loan  or  a  purchase  ;  they  de- 
termined it  to  be  the  former,  and  it  was  held 
usury.  This  authority  does  away  all  idea  of  a 
purchase,  and  establishes  that  a  new  security 
for  a  debt  originally  legal,  if  compounded 
with  a  usurious  receipt  of  interest,  is  bad  for 
the  whole,  as  against  the  borrower.  But  though 
the  subject  of  usury  or  not  has  been  entered 
into,  this  court  can  pronounce  only  on  that 
which  is  appealed  from  ;  the  order  and  its 
contents. 

Messrs.  Harison  and  Benson,  in  reply.  We 
do  not  deny  the  power  of  a  coiirt  of  equity  to 
send  a  case  to  a  jury.  But  it  is  not  an  ad  lib- 
itum power,  and,  when  exercised,  must  be  for 
the  determination  of  a  fact,  not  a  matter  of 
law.  Here  the  simple  question  was,  whether, 
78*]  on  *the  circumstances  detailed,  the  trans- 
action were  usurious  or  not.  This  being  an 
inference  of  law,  ought  to  have  been  made  by 
the  Chancellor.  He  could  not  contemplate  the 
addition  of  Livingston's  testimony  as  a  wit- 
ness, because,  to  render  it  admissible,  he  must 
have  released  the  surplus  of  his  estate,  and 
the  contingency  of  such  an  event  was,  in 
itself,  sufficient  to  prevent  any  measure  being 
taken  upon  the  expectation  of  it.  Besides,  the 
issue  is,  in  fact,  to  try  whether  the  defendant, 
or  his  own  witness,  is  to  be  believed.  There 
is  no  instance  of  such  an  order.  Allowing, 
however,  that  it  was  correct  to  send  this  cause 
to  a  jury,  that  could  not  be  directed  to  be  used 
as  evidence  before  them,  which  was  not  so  in 
chancery.  The  answer  would  not,  even  there, 
have  been  testimony  to  establish  the  usury ; 
for,  as  containing  new  matter,  in  avoidance,  it 
Tnust  have  been  proved  by  something  extrinsic. 
For,  what  avoids,  needs  not  be  subsequent. 
Any  circumstance  which  destroys  the  other- 
wise legal  consequence  of  a  thing,  whether  it 
be  contemporaneous,  concurrent,  or  subse- 
quent, is  matter  of  avoidance.  Thus,  infancy 
or  usury  are  avoidance,  but  the  former  is  not 
a  subsequent  matter,  and  the  latter  takes  place 
in  the  formation  of  the  contract  it  avoibs,  at 
the  very  time  it  is  created ;  yet  each,  if  relied 
on,  must  be  proved.  On  this  point  the  rule  in 
equity  is  the  same  as  at  law.  In  both  the  de- 
fense must  be  strictly  made  out  by  evidence. 
This  principle  is  found  in  Tate  v.  Wellins  (3 
D.  &  E.,  531).  Because,  as  is  laid  down  in  5 
Bac.  Abr.,  old  ed.,  420,  pi.  7,  "a  court  will 
not  easily  avoid  a  bond,  and  the  corrupt  agree- 
ment ought  to  be  specially  and  particularly  set 
forth,  and  the  quantum  of  interest,  otherwise 
the  plaintiff  can  never  tell  what  to  answer." 
79*]  It  *is  not  possible  to  vacate  the  securities 
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in  the  hands  of  the  appellant,  on  the  score  of 
usury,  unless  it  be  shown  to  have  existed  in 
the  original  transaction  between  Livingston 
and  Evertson,  for  it  is  in  right  of  the  latter 
that  Bush  now  claims.  He  can  recover  from 
Livingston  no  more  than  is  due  in  virtue  of 
the  primitive  contract,  which  cannot  be  im- 

G  ached  by  an  ex  post  facto  agreement  between 
vingston  and  the  assignee  of  Evertson. 
Neither  in  law  nor  in  equity  is  the  plea  of 
usury  a  favorite.  By  each  tribunal  the  money 
actually  paid  is  deemed  in  conscience  due,  and 
endeavors  are  invariably  made  by  both,  to 
give  back  the  principal  and  legal  interest, 
though  they  may  deny  the  surplus  or  excess. 
In  a  case  in  4  D.  &  E.  (Le  Grange  v.  Hamilton, 
4  D.  &  E.,  613),  it  was  una  voce  laid  down, 
that  if  an  instrument  can,  by  any  reasonable 
construction,  be  considered  not  usurious,  the 
court  was  bound  to  do  so.  As,  therefore,  in 
this  case,  the  whole  merits  are  before  the 
court,  and  the  securities  held  by  the  appellant 
were  given  on  a  bona  fide  consideration,  we 
ask  for  a  final  decree. 

Per  Curiam,  delivered  by  SPENCER,</.  The  ap- 
pellant's counsel  have  insisted  on  the  argument. 

1st.  That  so  much  of  Livingston's  answer  as 
charges  the  appellant  with  usury,  is  not  evi- 
dence, and  is  to  be  proved  aliunde. 

3d.  That  the  order  of  the  Chancellor,  in 
leaving  at  large  what  part  of  the  answer  was 
to  be  read,  is  therein  erroneous. 

3d.  That  if  Livingston's  answer  is  to  be  re- 
ceived as  evidence,  in  toto,  the  charge  of  usury 
is  not,  in  law,  established. 

4th.  That  an  issue  ought  not  to  have  been 
directed,  in  consequence  of  contradictions  be- 
tween Livingston  and  his  own  witness,  Evert- 
son. 

*ath.  That  the  whole  merits  of  the  [*8O 
case  being  before  this  court,  it  will  decide 
thereon  definitely,  and  remit  the  cause  to  be 
carried  into  execution. 

The  counsel  for  the  respondents  have 
combated  these  propositions,  and  insisted, 

1st.  That,  independent  of  Livingston's  ans- 
wer, the  fact  of  usury  is  made  out. 

3d.  That  from  the  state  of  proceeding,  in  re- 
lation to  Townsend,  the  charge  of  usury  is  es- 
tablished. 

3d.  That  from  Livingston's  bankruptcy  he 
can  now  be  rendered  a  competent  witness, 
and,  therefore,  an  issue  ought  to  be  diroyted. 

In  investigating  this  cause,  several  of  the 
points  raised  will  not  be  examined,  as  a  decis- 
ion on  them  would  be  superfluous,  from  the 
view  I  have  taken  of  the  subject.  It  appears 
to  me,  from  the  authorities  I  have  con- 
sulted, that,  admitting  Livingston's  answer  in 
relation  to  the  usury  to  be  evidence,  and  to 
stand  uncontradicted,  I  still  must  maintain 
that  there  existed  no  usury  as  applicable  to  the 
bonds  and  mortgages  assigned  to  the  appel- 
lant; and  that,  whether  the  answer  is  or  is  not 
evidence,  still,  that  with  respect  to  the  excess 
of  the  $5,600  paid  by  the  appellant  to  Evert- 
son, the  testimony  of  the  latter,  and  the  admis- 
sions in  the  bill,  show  that  the  appellant  can- 
not recover  it. 

I  now  proceed   to    examine    whether  the 

transactions  stated  in  Livingston's  answer  will, 

under  the  notion  of  usury,  deprive  the  appel- 
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lant  of  his  right  to  hold  the  mortgages  assign- 
•ed  to  him  as  a  security  for  $5,600,  and  the 
legal  interest  which  has  since  accrued  thereon. 
In  the  research  I  have  made,  I  have  met  with 
no  authority,  or  even  dictum,  that  a  security 
for  the  payment  of  money,  in  its  inception  un- 
81*]  contaminated  *with  usury  can  by  an 
ex  post  facto  agreement  for  a  receipt  of  a  greater 
sum  than  the  statute  allows  for  forbearance, 
be  rendered  usurious.  In  the  case  read  by  the 
respondent's  counsel,  from  5  Bac.  Abr.,  419, 
pi.  6,  there  was  a  renewed  obligation,  in  which 
the  usury  and  the  bona  fide  debt  were  consoli- 
dated, and  there  it  was  held  to  be  usurious. 
But  this  case  is  not  law,  as  will,  I  think,  be 
hereafter  shown. 

The  first  essential  to  usury  is,  that  there  be 
a  loan.  Hawkins,  in  Vol.  II.,  373,  Sec.  1, 
says,  "that  it  is  a  contract,  on  the  loan  of 
money,  to  give  the  lender  a  certain  profit  for 
the  use  of-  it  upon  all  events,  whether  the  bor- 
rower make  any  advantage  of  it  or  not,  or  the 
lender  suffer  any  prejudice."  It  is  true  that  it 
may  take  place  m  relation  to  the  rent  of  lands, 
•or  the  sale  of  goods,  but,  as  applicable  to  this 
case,  an  inquiry  into  usury  of  that  kind  cannot 
be  necessary. 

It  is  true  that  the  appellant,  Livingston,  and 
the  witness,  Evertson,  speak  of  the  money 

Eid  by  the  former  to  the  latter  as  a  loan  from 
ish  to  Livingston.  The  transaction,  how- 
ever, must  decide  that  point,  and  not  the  ex- 
pressions and  language  of  the  parties.  Bush 
«ays  that  Evertson  having  demanded  payment 
of  his  debt,  Livingston  applied  to  him,  and  re- 
quested him  to  lend  him  a  sum  sufficient  for 
that  purpose,  and  offered  to  secure  the  repay- 
ment thereof,  by  procuring  an  assignment 
from  Bush  to  Evertson  ;  and  that,  according- 
ly, on  July  22,  1799,  the  assignments  were 
made  in  due  form  of  law.  Livingston  states 
that,  being  urged  by  his  necessities,  he  applied 
to  Bush  to  borrow  a  sum  of  money  to  pay  off 
the  bonds  and  mortgages,  and  that  Bush,  tak- 
ing advantage  of  his  necessities,  offered  to 
loan  him  $5,600  for  ninety  days,  if  he  would 
82*]  allow  him  for  the  *forbearance  $400,  to 
which  he  consented.  That  it  was  then  agreed 
between  Bush,  Evertson  and  himself,  that 
Bush  should  pay  Evertson  $5,600  towards  sat- 
isfying him  for  the  amount  due  on  the  bonds 
and  mortgages,  and  that  Livingston  should 
secure  to  Evertson  what  should  remain  due  for 
principal  and  interest,  Evertson  assigning  to 
Bush,  to  secure  him  the  repayment  of  the 
$5.600,  and  also  the  $400,  in  pursuance  of 
which  agreement,  the  bonds  and  mortgages 
were  assigned.  Evertson  deposes  that  he  un- 
derstood and  believed  the  $5,600  paid  him  by 
Bush  was  a  loan  from  Bush  to  Livingston,  and 
his  reason  for  so  believing  was,  that  the  money 
was  paid  at  the  request  of  Livingston,  for  his 
sole  benefit.  The  transaction  between  Bush 
and  Livingston  was  substantially  this  :  Bush, 
to  gain  $400  for  ninety  days  forbearing  of 
$5,600,  advanced  the  latter  sum  to  Evertson 
for  Livingston,  upon  good  and  valid  securities, 
and  took  the  assignments  as  for  $6,000. 

As  between  Evertson  and  Bush,  there  can  be 
no  question  that  the  latter  became  invested  with 
•all  the  right  of  the  former  to  the  sum  then  act- 
ually due  on  the  bonds  and  mortgages.  In 
fact,  this  payment  was  not  a  loan  to  Living- 
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ston,  because  Bush  paid  it  to  Evertson,  as  the 
consideration  of  his  assignment.  If  Evertson 
himself,  without  the  intervention  of  Bush,  had 
exacted  $400,  or  any  other  sum,  from  Living- 
ston, for  forbearance  for  a  limited  period,  such 
exaction,  however  usurious,  would  not  invali- 
date the  bona  fide  securities.  In  the  case  of 
Pollard  v.  Scholy  (Cro.  Eliz.,  20),  Pollard  sold 
to  Scholy  two  oxen  for  £6  6*.  8d.,  payable  at 
All  Saints  next ;  on  the  same  day  Scholy  re- 
quired a  longer  time  ;  Pollard  gave  him  to  the 
first  of  May,  paying  him  for  forbearance  three 
quarters  *of  wheat,  which  amounted  to  [*83 
more  than  the  legal  interest.  In  debt  for  the 
£6  6s.  Sd.,  the  defendant  pleaded  this  in  avoid- 
ance of  the  contract.  The  opinion  of  the  jus- 
tices was,  "  that  the  statute  does  not  make  the 
contract  void  which  was  duly  made,  but  doth 
only  avoid  all  contracts  for  usury,  and  this 
last  contract  is  void,  being  against  the  statute, 
but  the  first  was  good,  being  made  bona  fide.1 
In  2  Hawk.,  377,  sec.  17,  is  his  case  :  "  A  was 
fairly  indebted  to  B  in  £1,125,  and  on  A  desir- 
ing time  to  pay  it,  B  insisted  that  £150  should 
be  added  to  the  debt,  as  he  would  have  nothing 
to  do  with  interest.  Accordingly,  A  gave 
him  five  acceptances  for  these  two  sums,  pay- 
able within  fourteen  months,  and  it  was  held 
that  the  bona  fide  debt  subsisted,  unimpeached 
by  the  subsequent  usurious  transaction. "  (Gray 
v.  Fowler,  1  H.  Black.,  462,  8.  C.)  A  refer- 
ence to  the  reporter,  from  whom  the  anteced- 
ent decision  is  taken,  fully  justifies  the  sum- 
mary of  the  case  in  Hawkins.  The  same  prin- 
ciple is  recognized  in  The  Queen  v.  Sewdl  (7 
Mod.,  119),  Rex  v.  Allen  (Sir  T.  Ray.,  196), 
Abrahams  v.  Bunn  <4  Burr. ,  2258),  and  in  Vin. 
Abr.,  tit.  "Usury,"  H.  pi.  6,  it  is  laid  down, 
"  that  if  the  first  contract  is  not  usurious,  it 
shall  never  be  made  so  by  matter  fx post f ado." 
The  case  of  Ferral  v.  Shaen  (1  Saund. ,  294)  is 
also  to  the  same  effect,  that  a  bond,  which  was 
good  when  made,  is  not  avoided  by  a  subse- 
quent usurious  contract,  for  delaying  the  day 
of  payment. 

All  these  authorities  proceed  on  the  wording 
of  the  statutes  against  usury.  They  forbid  the 
taking  more  than  the  rate  of  interest  prescrib- 
ed, and  declare  all  assurances,  &c.,  whereby 
more  shall  be  reserved,  or  taken,  to  be  void. 
Now  if,  in  this  case,  the  bonds  and  mortgages 
in  their  creation  were  valid,  if  no  more  inter- 
est was  reserved  than  the  law  allowed,  how 
can  *they,  conformably  to  this  statute,  [*84 
and  the  universally  concurring  expositions  of 
it,  become  void  ?  If  the  mortgages  and  bonds 
cannot  be  affected  by  the  charge  of  usury, 
much  less  can  the  assignment,  for  the  reason, 
that  this  is  an  act  between  Evertson  and  Bush. 
Evertson  was  capable  of  parting  with  his  inter- 
est in  these  securities,  and  Bush  of  taking  it. 
Evertson  has  assigned,  for  an  adequate  consid- 
eration, alljhis  right  to  the  bonds  and  mort- 
gages, and  this  cannot  be  impeached  on  the  pre- 
tense of  usury  between  Bush  and  Livingston  ; 
because,  as  Livingston  is  not  a  party  to  the 
assignment,  he  cannot  complain  that  it  is  an 

l._See  Turner  v.  Hulrae  (4  Rsp.  Rep.,  11),  a  note 
Driven  forthe  liberation  of  adrfnxtant  under  arrt-st, 
on  a  usurious  note,  though  for  the  amount  of  the 
vers'  usurious  note,  cannot  be  imiH-ju'hcd  for  the 
usury  of  the  nrst  note,  where  a  third  person  Joina 
in  the  second  note. 
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assurance  by  which  he  is  bound  to  pay  more 
than  the  sum  then  due  on  the  mortgages. 

I  think  the  appellant  not  entitled  to  recover 
more  than  the  $5,600,  and  the  interest,  on 
two  principles,  independently  of  Livingston's 
answer.  1st.  When  Evertson  made  the  as- 
signment, Livingston,  as  is  proved  by  Evert- 
son, gave  him  two  promissory  notes  for  the 
balance  beyond  the  $5,600  paid  him  by  Bush. 
These  notes  were  accepted  by  him  as  a  pay- 
ment of  so  much  towards  the  mortgages  and 
his  account,  and  have  since  been  actually  paid 
in  full.  The  assignee  of  all  choses  in  action, 
excepting  bills  of  exchange  and  notes,  takes 
them  subject  to  all  the  equities  between  the 
original  parties.  Bush,  therefore,  though  as- 
signee, nominally,  for  $6,000,  can  exact  no 
more  than  Evertson  could,  and  clearly,  by 
transactions  between  Evertson  and  Livingston, 
before  or  at  the  time  of  assignment,  no  more, 
as  between  them,  than  $5,600  could  be  collect- 
ed on  the  bonds  and  mortgages.  But,  2d. 
From  the  appellant's  state  of  his  own  case,  in 
connection  with  the  testimony  of  Evertson,  it 
85*]  appears,  evidently,  that  the  *appellant 
availed  himself  of  the  necessities  of  Livingston, 
to  obtain  more  than  legal  interest ;  and  to  use 
the  expressions  of  Lord  Mansfield,  "though 
the  transaction  itself  may  not  amount  to  usury, 
yet  it  was  taking  a  hard  and  unconscionable 
advantage."  In  the  case  olFloyerv.  Edwards 
(Cowp.,  116)  it  was  held  that  money  thus 
claimed  should  not  be  recovered  in  an  action 
for  money  had  and  received.  In  a  court  of 
equity,  whose  peculiar  jurisdiction  it  is  to  re- 
lieve in  cases  of  fraud,  and  whose  maxim  it  is, 
that  he  who  would  have  equity,  must  do 
equity,  I  think  there  can  be  no  doubt,  that 
apart  from  the  consideration  of  usury,  the  ap- 
pellant ought  not  to  recover  beyond  the  $5,600 
and  the  interest.  To  this  I  conceive  him  well 
entitled.  The  principles  I  have  advanced,  and 
the  conclusions  I  have  drawn,  lead  to  the  most 
equitable  and  righteous  result.  The  appellant 
obtains  the  money  really  advanced,  with  inter- 
est, and  the  respondent  is  relieved  from  the 
advantages  attempted  to  be  taken  of  his  dis- 
tresses by  the  appellant. 

It  will  be  observed  that  I  have  abstained 
from  any  inquiry  into  the  correctness  of  the 
Chancellor's  order  in  point  of  form  ;  because, 
in  my  opinion,  the  issue,  if  correct  in  form, 
would  have  been  upon  a  point  wholly  im- 
material. The  respondents  could  never 
have  made  out  more  than  Livingston  alleges, 
and  on  his  allegations,  taking  them  for  true, 
my  opinion  has  proceeded,  so  far  as  respects 
the  question  of  usury. 

There  remains  only  one  point  to  be  con- 
sidered ;  that  is,  whether  this  court  will  finally 
decide  the  cause  ?  In  the  case  of  Gouverneur 
86*]  &  Kemble  v.  *Le  Guen,  this  court,  on  an 
appeal  from  the  order  of  the  Chancellor,  di- 
recting an  issue,  finally  decided  the  cause,  and 
directed  the  complainant's  bill  to  be  dismissed. 
It  did  so  on  precedents  from  the  proceedings 
of  the  House  of  Lords  in  England,  on  appeals 
from  chancery,  and  because  the  whole  merits 
of  the  case  were  before  the  court.  When  it 
is  considered  that  there  can  be  no  further 
proofs  in  the  cause,  that  the  whole  merits  have 
been  discussed  and  reviewed,  that  it  will  save 
litigation  and  expense,  I  am  myself  contented 
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to  be  bound  by  the  precedent  which  has  been 
made.  In  my  opinion,  the  order  appealed 
from  ought  to  be  reversed,  and  an  order  entered, 
that  the  Chancellor  decree  the  respondents  to- 
pay  the  appellant,  by  a  time  to  be  limited,  $5,- 
600,  with  interest  from  July  22,  1799,  with 
costs,  in  the  court  below  to  be  taxed,  or  that 
the  respondents  be  foreclosed  their  equity  of 
redemption. 

Judgment  of  reversal  accordingly. 

Cited  in— 5  Wend.,  597 :  6  Wend.,  280 ;  3  Edw.,  197  ; 
7  Hun.  254;  13  Barb.,  564;  46  Barb.,  179;  4  Bos..  580. 
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HALLETT  AND  BOWNE  v.  JENKS. 
Setting1  down  causes  for  bearing:. 

>T  was  ruled,  that  a  cause  cannot  be  set  down 
for  hearing  till  cases  are  delivered. 


*AMOS  WETMORE,  Appellant,   [*87 

HUGH  WHITE  AND  HUGH  WHITE,  JUN., 

Respondents. 

1.  MiU,  sale  of—  Water  of  Raceway.  2.  Agree- 
ment of  Opposite  Owners  of  Stream  to  erect  Mill 
on  Land  of  One — Release  by  One.  8.  Statute 
of  Frauds —  What  Avoids. 

By  a  sale  of  mills,  the  water  of  the  raceway  will 
pass  as  an  incident. 

If  the  water  in  a  stream  be  owned  bv  two  persons, 
whose  lands  are  on  opposite  sides,  and"  they  agree  to 
erect  mills  on  the  land  of  one,  and  turn  the  whole 
stream  to  the  mills,  it  is  an  appropriation  of  the- 
water  to  the  mills,  and  if  they  be  held  jointly,  or  in 
common,  a  release  of  the  right  of  one  tenant  in  the 
mills  will  pass  his  right  in  the  water  also. 

Payment  of  consideration  money,  possession  and 
making  improvements,  take  a  case  out  of  the  stat- 
ute of  frauds,  and  will  entitle  to  a  decree,  for  a 
speciffc  performance. 

Citations— 1  Ves.,  66 ;  2  Atk.,  19 ;  3  Atk..  407 ;  1 
Ves.,  97 ;  2  Atk..  83 ;  1  Fonb.,  182 ;  3  Atk.,  4 ;  Pow.  on 
Cent..  296,  299 ;  3  Atk.,  4. 

THE  appellant  being  seized  of  two  hundred 
and  fifty  acres  of  land,  on  the  east  side  of 
the  Saghquate  Creek,  in  Whitestown,  together 
with  a  moiety  of  the  soil  under  water,  and  the 
respondent,  Hugh  White,  the  father,  being^ 
seized  of  three  hundred  acres  on  the  west  side,, 
with  the  other  moiety  of  the  bed  of  the  creek, 
entered,  in  the  year  1787,  into  a  verbal  engage- 


NOTE. — Parol  contract  for  sale  of  real  property. 

A»  to  effect  of  payment  and  taking  »o.v<ex#iVm  by 
purchaser  to  take  the  contract  out  of  the  statute  of 
frauds,  see  3  Washf.  on  Real  Prop.  (4th  ed.),  235; 
Town  v.  Needham,  3  Paig-e,  545 ;  Lord  v.Underdunck,. 
1  Sand.  Ch.,  46;  Harder  v.  Harder,  2  Sand.  Ch..  19; 
Harris  v.  Knickerbocker,  5  Wend.,  638 ;  Morrill  v..- 
Cooper,  65  Barb.,  512 ;  Richmond  v.  Foote,  3  I .ans., 
244;  Rhodes  v.  Rhodes,  3  Sand.  Ch.,  279;  Malins  v. 
v.  Brown,  4  N.  Y.,  403 ;  Williston  v.  Williston,  41 
Barb.,  635 ;  Parkhurst  v.  Van  Cortland,  14  Johns., 
15 :  Keys  v.  Test,  33  111.,  316 ;  Baldwin  v.  Thompson, 
15  la.,  504 ;  Hodges  v.  Green,  28  Vt.,  &58 ;  Bowser  v. 
Cravener.  56  Pa.  St.,  132 ;  Fitzsimmons  v.  Allen.  39- 
111.,  440 ;  Price  v.  Hart,  89  Mo.,  171. 

What  will  pas*  ax  appurtenant  or  cw  an  incident^ 
See  Borst  v.  Em  pie.  5  N.  Y.,  33 ;  Babcock  v.  Utter,  1 
Keyes,  115,  397 ;  LeRoy  v.  Platt,  4  Paige,  77 ;  Win- 
chester v.  Osborn,  62  Barb.,  337. 

See  full  note  to  Harris  v.  Elliot,  10  Pet.,  25,  Law. 
ed. 
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ment,  to  divert  on  their  joint  account,  for  the 
use  and  purpose  of  mills  to  be  erected,  the 
water  of  the  stream  to  such  spot  in  the  grounds 
of  either,  as  should,  in  the  opinion  of  one  John 
Beardsley,  be  most  proper  for  the  site  of  a  mill. 
In  pursuance  of  this  agreement,  Beardsley  ex- 
amined the  grounds  on  both  sides  of  the  creek, 
and  fixed  upon  a  place  on  the  lands  of  the  ap- 
pellant. Having  thus  ascertained  where  the 
erection  should  be  made,  Wetmore,  White, 
Senior,  and  Beardsley,  on  May  13;  1788,  exe- 
cuted a  written  agreement,  to  build  a  grist- 
mill, on  Wetmore's  land,  a  few  rods  north  of 
his  house  ;  he  and  White  to  "  own  "  each  one 
fourth  of  the  mill,  in  consideration  of  furnish- 
ing all  materials,  &c.,  and  constructing  the 
dam  to  turn  the  water  of  the  creek  ;  Beardsley 
to  "  own  "  the  other  two  fourths,  on  doing  the 
carpenter's  work,  &c.  Upon  these  terms  the 
mill  and  dam,  being,  in  the  course  of  the  year 
1788.  completed,  it  was,  about  the  time  when 
they  were  finished,  verbally  agreed  between 
the  same  parties,  to  build,  adjoining  to  the 
grist-mill,  a  saw-mill  to  be  supplied  with  water 
in  the  same  manner,  and  to  be  "owned"  in  equal 
proportions  by  the  three.  This  also  being 
carried  into  effect,  the  mills  were  used  and 
88*]  *enjoyed  according  to  the  preceding 
agreements,  for  about  three  years ;  when, 
being  very  much  out  of  repair,  Beardsley,  in 
1791,  in  consideration  of  $600,  by  release,  duly 
transferred  his  interest  in  them  to  the  ap- 
pellant, who,  under  a  parol  contract,  when 
they  were  totally  unfit  for  use,  shortly  after 
purchased  from  Hugh  White,  the  father,  his 
proportions,  for  $187,  and  paid  the  money, 
but  received  no  conveyance  of  the  shares 
White  held  in  the  property,  nor  was  anything 
said  of  the  right  to  the  water  of  the  creek. 

On  concluding  the  antecedent  transactions, 
the  appellant  took  down  the  saw-mill,  which 
had  become  perfectly  useless,  and  rebuilt  it 
entirely.  He  also,  after  thoroughly  repairing 
the  grist-mill,  added  a  pair  of  new  millstones, 
and  peaceably  enjoyed  both  mills  for  the  space 
of  one  year,  when  they  were  accidentally  burnt 
down. 

Immediately  after  their  being  thus  de- 
stroyed, the  appellant,  at  a  very  great  ex- 
pense, and  without  any  opposition  or  moles- 
tation from  the  respondents,  rebuilt  the  mills, 
and  continued  in  the  use  and  occupation  of 
them,  and  the  uninterrupted  enjoyment  of  the 
water  of  the  creek,  until  August,  1797.  when 
the  respondent,  Hugh  White,  the  father, 
threatened  that  he  would  cut  down  the  dam, 
and  deprive  the  appellant  of  the  use  of  the 
water,  unless  he  would  become  a  Presbyterian, 
and  join  the  congregation  under  the  charge 
of  the  reverend  Bethuel  Dodd,  and  would  also 
build  a  dam  and  turn  one  half  of  the  water  of 
the  creek  over  a  meadow  contiguous  to  the 
Saghquate,  and  adjoining  to  the  dam  erected 
for  the  use  of  the  mills ;  which  meadow,  on 
April  25,  1794,  the  respondent,  Hugh  White, 
81)*]  had,  in  consideration  of  blood  *and  nat- 
ural affection,  conveyed,  with  a  moiety  of  the 
waters  of  the  creek,  to  his  son,  Hugh  White, 
Junior,  the  other  respondent. 

In  September  and  October.  1797,  the  dam 
across  the  creek  was,  to  the  great  injury  of 
the  mills,  at  three  several  times  cut  through, 
and  the  water  permitted  to  escape. 
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On  December  5,  1797,  the  appellant  filed  a 
bill  in  chancery,  stating  the  antecedent  cir- 
cumstances, with  a  prayer  for  a  writ  of  injunc- 
tion, to  restrain  the  respondent*  from  molest- 
ing or  disturbing  him  in  the  enjoyment  of  the 
mills,  mill-dam,  and  the  water  of  the  Sagh- 
quate Creek ;  that  he  might  be  quieted  in  his 
possession  of  them,  and  for  such  further,  and 
other  relief,  as  the  court  might  please  to  di- 
rect. 

To  this  bill,  the  respondents,  on  August  3, 
1798,  put  in  their  joint  and  several  answers,  in 
which  they  admitted  the  situation  of  the 
lands  of  the  appellant,  and  respondent,  Hugh 
White,  the  father ;  the  parol  engagement  to 
erect  the  mill-dam  and  mills  ;  the  written  en- 
gagement ;  the  sale  by  White,  of  his  shares  in 
the  mills  ;  the  payment  of  the  consideration 
money  ;  that  there  was  a  preliminary  conver- 
sation between  him  and  the  appellant,  about 
securing,  in  some  proper  manner,  the  water  of 
the  creek  for  the  mills  when  erected ;  and  a 
continued  necessity,  for  several  years  after  the 
sale  to  the  appellant,  of  the  mills,  for  the  ac- 
commodation of  the  public ;  that  they  were 
burnt  down  and  rebuilt,  &c.,  but  the  answer 
denied  that  the  right  or  privilege  in  the  waters 
of  the  creek  had  ever  been  parted  with  to  the  ap-  * 
pellant,  or  that  he  had  paid  any  consideration 
for  it ;  or,  that  he  had  any  right  to  appropri- 
ate the  waters  of  the  creek  to  the  use  of  the 
mills  ;  or  to  maintain  the  dam  for  turning  the 
water  from  its  usual  course.  The  answer 
*also  set  forth,  that  $202.40  had,  be-  [*9O 
sides  some  other  contingent  charges,  been 
paid  by  White,  the  father,  as  his  proportion 
of  the  expenses  for  building  the  mills,  and 
that  he  had  sold  his  interest  in  them,  for  only 
$182.50,  at  a  time  when  they  were  in  such  re- 
pair, and  in  which  they  continued  for  a 
considerable  time  afterwards,  as  to  be  able 
to  do  business  as  well  as  at  any  time 
since  their  erection.  That  soon  after  their  de- 
struction, White,  the  father,  as  he  believed, 
in  a  conversation  with  the  appellant,  explained 
to  him  the  nature  of  the  contract  for  the  sale 
of  the  mills,  and  then  utterly  denied  the  ap- 
pellant's right  to  the  water ;  that  the  appellant 
had  never  requested  a  conveyance  of  the  right 
of  water,  and  had,  from  a  consciousness  of  his 
having  none,  erected,  at  his  own  expense,  a 
temporary  dam,  below  that  for  the  use  of  the 
mills,  in  order  to  turn  the  water  into  the  re- 
spondent's meadow,  the  want  of  which,  in 
consequence  of  the  upper  dam,  annually  in- 
jured the  crop  of  hay,  and  could  not  be  com- 
pensated for,  by  even*  $1,500 ;  they  also  insist- 
ed on  the  statute  of  frauds. 

The  testimony,  the  essence  of  which  is  giv- 
en in  the  decision  of  the  court,  in  general  cor- 
roborated the  facts  in  the  bill,  and  from  that 
given  by  two  of  the  witnesses,  it  appeared, 
that  the  understanding  of  the  parties  at  the 
time  of  the  first  parol  agreement  was,  wherev- 
er the  mills  were  built,  "there  the  waters  were 
logo."  That  Beardsley  considered  the  right 
to  the  water,  as  perpetually  annexed  to  the 
mills,  and  never  entertained  "any  apprehension 
of  its  being  liable  to  l>e  taken  away. 

The  cause  having  been  heard,"  his  Honor, 
the  Chancellor,  dismissed  the  appellant's  bill, 
with  costs,  from  which  decree  he  now  appealed, 
and  his  honor  thus  assigned  his  reasons: 
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91*]  *Mr.  President:  The  appellant  de- 
duces his  equity  from  two  sources:  1st.  A 
parol  contract  relating  to  the  saw-mill ;  and, 
:2d.  A  written  contract  relating  to  the  grist- 
mill. 

It  is  necessary,  in  the  first  place,  to  deter- 
mine the  extent  of  the  parol  contract,  as  aris- 
ing from  the  admissions  and  proofs  of  the 
parties. 

From  the  terms  of  the  bill,  it  would  appear, 
that  the  appellant  intended  to  avail  himself  of 
both  the  written  and  parol  contracts,  as  form- 
ing one  general  connected  arrangement  of  the 
whole  interests  in  the  subject  of  controversy. 

It  states,  that  is  was  agreed  between  the  ap- 
pellant, John  Beardsley,  and  Hugh  White, 
Senior,  to  complete  a  grist  and  saw-mill,  for 
their  joint  use,  and  at  their  joint  expense,  on 
the  land  of  the  appellant.  That  John  Beards- 
ley  was  to  have  one  half  of  the  grist-mill,  and 
the  other  parties,  each  one  fourth ;  and  that 

•  each  of  the  parties  was  to  have  one  third  of 
the  saw-mill,  each  contributing  a  proportional 
share  of  the  expense.     That  Beardsley  should 
allow  to  the  appellant  a  reasonable  compensa- 
tion for  his  land,  and  a  like  compensation  to 
the  respondent  Hugh  White,  Senior,  and  the 
appellant,  for  the  use  of  the  water. 

The  respondents  admitted  that  it  was  agreed 
to  build  the  mills,  and  that  the  interests  were 
to  be  in  the  proportion  stated  in  the  bill.  But 
they  deny  that  any  contract  was  entered  into 
respecting  the  water,  or  that  Beardsley  had  a 
right  in  it,  or  paid  for  it. 

The  only  witness  who  has  any  knowledge 
of  the  parol  contract  between  the  parties  is 
Beardsley;  and  if  his  testimony  is  in  direct 
92*]  opposition  to  that  *part  of  the  respond- 

•  ents'  answer,  which  he  was  required  to  make 
by  the  terms  of  the  bill,  it  might  neutralize 
the  answer,   but  can  have  no  effect  beyond 
that,  unless  aided  by  other  evidence  or  circum- 
.  stances.     But  all  the  circumstances  developed 

tend  to  corroborate  the  answer. 

Beardsley's  testimony  is  very  indistinct, 
from  a  want  of  discrimination  as  to  the  ob- 
ject to  which  it  applies.  He  confounds  the 
grist  and  saw -mills,  the  parol  and  written 
.agreements;  and  I  found  it  impracticable, 
from  his  relation,  to  distinguish  satisfactorily 
what  part  was  intended  to  apply  to  the  written, 
and  what  to  the  parol  contract.  The  same 
confusion  is  discernible  as  to  time ;  and 
whether  he  speaks  of  cotemporaneous  trans- 
actions, or  those  which  took  place  at  different 
periods,  cannot  be  discovered. 

Mills  are  generally  calculated  for  duration. 
But  those  constructed  by  the  parties  were  so 
slight,  that  the  appellant  alleges  that,  at  the 
time  he  purchased  of  Beardsley,  which,  it  ap- 
pears, was  in  October,  1790,  and,  probably, 
not  more  than  two  years  after  they  were  finished 

•  (for  the  contract  for  this  erection  was  not  made 
till  May,  1788),  they  were  already  out  of  repair, 
and  in  a  ruinous  state  at  the  time  the  respond- 
ent, Hugh  White,  Senior,  sold  his  interest  in 
.them,  which  it  appears  was  early  in  1791. 

From  the  permanency  of  the  object  of  asso- 
ciation, on  which  much  reliance  was  placed 
by  the  appellant's  counsel,  no  important  re- 
sult can,  therefore,  be  deduced  in  favor  of  the 
construction  they  contend  for. 
93*}  *  Another  circumstance,  which  throws 


some  light  on  the  subject  in  controversy,  is 
the  different  mode  of  conduct  observed  be- 
tween the  appellant  and  Beardsley,  relating  to 
the  common  interest,  as  far  as  respected  that 
portion  which  the  appellant  contributed 
towards  the  common  undertaking,  and  that 
which  related  to  the  property  of  Hugh  White, 
the  father. 

On  March  18,  1789,  the  appellant  executed 
to  Beardsley  an  indenture  for  the  undivided 
half  of  his  land,  intended  for  the  accommoda- 
tion of  the  mills,  with  express  covenants  for 
the  diversion  of  the  water  in  his  own  land,  for 
there  is  nothing  in  the  conveyance  indicating 
the  claim  of  right  to  dispose  of  a  privilege  of 
that  nature  in  the  land  of  the  respondent, 
Hugh  White,  the  elder ;  and  on  October  9, 
1790,  Beardsley,  by  indorsement  on  that  con- 
veyance, regrants  the  premises  to  the  appel- 
lant. This  indorsement  is  confined  to  the 
subject  of  the  former  grant  merely,  and  is 
evidently  calculated  only  to  revest  the  title 
derived  under  the  conveyance. 

There  is  no  evidence  of  any  application  for  a 
similar  grant  to  the  respondent,  Hugh  White, 
the  father,  and  though  the  relationship  which 
existed  between  him  and  the  appellant  has 
been  urged  as  a  reason  for  inducing  an  unus- 
ual confidence  between  the  respondent,  Hugh 
White,  Senior,  and  the  appellant,  that  consid- 
eration would  not  apply  to  Beardsley,  who,  in 
his  deposition,  alleges,  that  he  supposed  the 
appellant  "trusted  to  the  honor  and  integrity 
of  the  defendant,  Hugh  White,  Senior,  and 
considered  the  parol  agreement  as  abundantly 
sufficient."  He  was,  however,  more  interested 
in  the  arrangement  than  *either  of  the  [*94 
other  parties,  and  he  gives  no  reason  for  his 
own  conduct. 

Both  the  appellant  and  Beardsley  appear  to 
have  been  fully  apprised  of  the  necessity  of 
securing  their  reciprocal  rights  by  conveyance ; 
and  that  it  was  resorted  to  in  one  instance,  and 
unattended  to  in  another,  is  a  circumstance 
which,  unexplained  as  it  is,  has  a  strong  ap- 
pearance of  a  mutual  reliance  on  the  advanta- 
ges each  possessed,  to  apply  them  to,  or  with- 
hold them  from  the  common  object  of  pursuit. 
The  one  party  owned  the  land  on  which  the 
mills  were  erected ;  the  other,  so  much  of  the 
water  as  contributed  essentially  to  the  value 
of  the  mills,  though  not  so  much  of  it  as,  by 
withdrawing  the  water,  to  render  the  mills  to- 
tally useless. 

Upon  the  whole,  I  do  not  think  a  parol 
agreement  is  made  out  in  proof,  admitting  the 
evidence  to  be  competent  to  sustain  it,  variant 
from,  or  enlarging  the  written  contract  and 
the  parol  contract,  admitted  by  the  answer,  re- 
lating to  the  saw-mills.  It  is, therefore,  unnec- 
essary to  examine  the  influence  of  the  statute 
of  frauds  and  perjuries  on  the  case. 

3d.  As  to  the  written  contract. 

This  has  no  words  evincive  of  the  intent  of 
the  parties  to  perpetuate  this  joint  interest,  be- 
yond the  duration  of  the  mill,  which  was  the 
object  of  it.  It  recognizes  the  land  on  which 
it  was  to  be  built  as  the  land  of  the  appellant, 
divides  the  contracting  parties,  by  describing 
the  appellant  and  the  respondent,  Hugh 
White,  Senior,  as  of  the  one  part,  and  Beards- 
ley  of  the  other  part,  and  thus,  by  opposing 
the  interest  of  the  latter  to  that  of  the  former, 
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shows,  that  so  far  as  respected  the  grist-mill, 
Do*]  the  most  intimate  union  of  interest  *ex- 
isted  between  the  appellant  and  the  respond- 
ent, Hugh  White,  the  father ;  and  that  the 
confidence  which  they  had  in  each  other  could 
have  no  influence  on  Beardsley. 

The  mills  erected  in  consequence  of  the 
written  agreement  were  destroyed  by  fire  ;  and 
Hugh  White,  Senior,  declares  in  his  answer 
that  he  informed  the  appellant,  before  he  re- 
built them,  that  the  water  was  his,  and  that 
he  had  not  sold  it.  This  is  an  answer  to  the 
matter  stated  in  the  bill,  to  which  he  was  in- 
terrogated, and  of '  consequence  available  to 
him,  to  rebut  the  deductions  which  might  be 
otherwise  made  from  his  tacit  acquiescence  in 
rebuilding  the  mills. 

The  subsequent  conduct  of  both  the  appel- 
lant and  the  respondent,  Hugh  White,  Senior, 
is  an  exposition  of  this  intent ;  for  upon  the 
purchase  of  White's  share  in  the  mills,  by  the 
appellant,  instead  of  procuring  a  conveyance 
from  White,  for  the  rights  necessary  for  his 
own  accommodation,  he  is  content  with  a  mere 
verbal  relinquishment  of  the  share  held  by 
White,  the  father,  in  the  mills.  This  is  per- 
fectly consistent  with  the  views  of  the  parties, 
if  the  contract  was  to  operate  merely  to  extin- 
guish the  rights  acquired  by  the  contract,  by 
the  respondent,  White,  Senior,  in  the  land  of 
the  appellant.  But  if  the  appellant's  object 
were  to  acquire  or  perpetuate  privileges  in  the 
land  of  the  respondent,  White,  the  father,  the 
grant  by  him,  executed  to  Beardsley,  and  by 
Beardsley  to  him,  shows  that  he  must 
have  been  acquainted  with  the  proper  mode  of 
securing  it. 

I  am  persuaded,  from  the  whole  tenor  of  the 
transaction,  that  the  parties,  at  the  time  of  the 
contract,  contemplated  only  a  temporary  es- 
96*]  tablishment  and  *accommodation,  to  re- 
move the  inconvenience  to  which  their  remote- 
ness from  mills  exposed  them  ;  that  the  con- 
veyance from  the  appellant  to  Beardsley  cannot 
be  admitted  to  aid  the  construction  of  the 
contract  between  the  parties  to  it,  as  it  does 
not  appear  that  the  respondent,  Hugh  White, 
the  father,  had  any  agency  in,  or  was  privy  to 
it ;  and,  that  the  better  construction  is,  that 
the  reciprocal  interests  of  the  parties  were  to 
be  affected  merely  while  the  principal  objects 
of  their  enterprise,  the  mills,  endured  ;  that 
those  destroyed,  it  ceased  to  operate. 

I  was  of  opinion,  therefore,  that  the  appel- 
lant's bill  ought  to  be  dismissed  with  costs. 

Mr.  Platl,  for  the  appellant.  The  equity  of 
the  appellant  does  not  arise  entirely  from  the 
written  and  subsequent  parol  agreement,  but 
also  from  the  original  parol  contract  for  the 
erection  of  the  mills,  and  appropriation  of 
the  water.  That  there  was  such  an  antecedent 
contract,  serving  as  a  substratum  for  the  whole, 
and  influencing  the  future  acts  of  the  parties, 
is  proved  not  only  by  the  testimony,  but  by 
the  answers  of  the  respondents  ;  and  though 
Beardsley  be  one  of  the  witnesses  whose  evi- 
dence shows  this,  yet  no  objection  can  be 
made  to  his  competence,  for  they  have  made 
him  their  own.  Besides,  his  assignment  was 
a  mere  quitclaim. 

These  parol  agreements  having  been  in  part 
executed,  are  uniformly  held  to  be  without  the 
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operation  of  the  statute  of  frauds.  (1  Fonb 
176-190  ;  1  Pow.  on  Cont.,  295-299  ;  Pyke  v. 
Williams,  2  Vern.,  455  ;  Wldtbread  v.  Brook- 
hurst,  1  Bro.  Ch.  Ca:,  417  ;  Earl  of  Ayteford'g 
case,  2  Stra.,  783;  Only  v.  Walker,  2  Atk., 
407 ;  Newton  v.  Newton  &  Lee,  1  Bro.  Parl. 
Ca.,  21.) 

*It  cannot  be  argued  that  the  agree-  [*97 
ments  intended  to  convey  only  a  temporary  in- 
terest, during  the  existence  of  the  mills  then 
constructed.  The  mere  circumstance  of  turn- 
ing the  stream  into  an  artificial  and  new  bed, 
by  digging  a  canal,  negatives  such  an  idea. 
Suppose  the  mills  had  been  burnt  down  the 
day  after  their  erection,  would  it  have  put  an 
end  to  the  contract. 

The  establishment  was  in  its  nature  perma- 
nent. It  partook  of  the  quality  of  the  fee  on 
which  it  was  erected ;  the  water  was  an  ap- 
purtenance inseparable  from  it ;  it  was  like 
soul  and  body. 

That  it  was  intended  to  be  a  permanent  es- 
tablishment is  evinced  by  the  acts  of  the  parties. 
They  are  inconsistent  with  any  other  intention; 
and  it  is  a  principle  that  where  a  contract  is  not 
definite,  but  money  laid  out  on  it,  the  court 
will  infer  the  terms"  from  the  acts.  (1  Pow.  on 
Cont.,  297 ;  2  Eq.  Ca.  Abr.,  48  ;  5  Vin.,  523  r 
Halfpenny  v.  Ballet,  2  Vern.,  373.)  The  water 
was  indispensable  for  the  mills,  and  every- 
thing essential  to  the  use  of  a  thing  granted 
must  necessarily  pass  with  it.  Pomfret  v.  Ri- 
croft,  1  Saund.,  322,  323.) 

It  is  also  settled,  that  where  a  contract  is 
dubious,  the  strongest  construction  shall  be 
against  the  seller.  (1  Pow.  on  Cont.,  895: 
Dowmaris  case,  5  Rep.,  7  b;  Broicning  v.  Bet- 
ton,  Plowd.,  140;  Throcknwrton  v.  Tracy,  /</., 
161  :  Hill  v.  Orange,  Id.,  171  ;  Cftajnnan  v. 
DaUon,  Id.,  289  ;  Co.  Litt.,  197  a,  267  b;  Roll. 
Abr.,  228.) 

These  authorities  establish  that  the  respond- 
ent sold  the  waters  of  the  creek.  To  them 
may  be  added  2  Eq.  Ca.  Abr.,  685,  pi.  8,  679, 
pi.  5  ;  Mansett  v.  Mansell  (Talbot's  Cases,  252, 
262) ;  1  Pow.  on  Cont,,  302;  Da/rone  v.  Good- 
man (2  Vern.,  363) ;  Taylor  v.  Mibbert  (2  Ves., 
Jun.,  440);  which  show,  that  as  the  convey- 
ance to  Hugh  White,  Junior,  was  Voluntary, 
it  cannot  prevail  *against  a  previous  £*98 
bona  fide  purchaser,  for  a  valuable  considera- 
tion ;  and  that,  at  all  event*,  as  lit-  was  a 
purchaser  with  notice.the  appellant's  claim  can- 
not be  affected  by  the  grant  to  the  son. 

Had  he  intended  to  have  relied  on  the  deed, 
it  ought  to  have  been  pleaded.  (Wvatt,  824, 
880;  JtaMrim  v.  Gamul,  2  Atk.,  240  :  2  Eq. 
Ca.  Abr.,  681,  pi.  2.)  As  to  the  statute,  it  ap- 
plies to  hereditaments. 

Messrs.  Gold  and  Henry,  contra.  The  con- 
tract was  confined  to  the  first  mill  erected, 
and  the  very  written  contract  relied  on  is  not 
set  forth  by  the  bill,  fo&Mttfte,  and  if  that 
proved  be  different,  the  bill  ought  to  be  dis- 
missed. (Legal  v.  MiUtr,  2  Ves.,  299  ;  Leg  v. 
Haverfield,  5Ves.,  Jun.,  452.)  In  this,  there  is 
no  mention  of  any  agreement  whatever,  a.«  to 
diverting  the  water,  building  n  raceway,  «&c. 
The  original  parol  agreement  can  never  be  in 
issue,  ft  was  nothing  more  than  a  preliminary 
conversation,  leading  to  the  agreement,  and 
was,  when  that  was  concluded,  resolved  into  it. 

Any  agreement,  as  to  the  water,  is  expressly 
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denied,  and  if  only  one  witness  contradict  the 
answer,  no  decree  can  be  founded  upon  it. 
As  to  Beardsley,  his  testimony  must  be  totally 
discarded.  It  is  inconsistent  and  incredible  ; 
besides,  being  to  uphold  his  own  acts,  it  is  to- 
tally inadmissible. 

If  a  plaintiff  claims  lands  by  a  parol  agree- 
ment, no  witnesses  can  uphold  it,  for  their 
testimony  is  inadmissible.  None  aliunde  the 
answer  can  be  received.  ( Whitchurch  v.  Bems, 

2  Bro.   Ch.  Ca.,  566,  567.)    Where  there  is  a 
written  contract,  no  parol  evidence  is  admis- 
sible to  alter  or  vary  it,  but  only  to  rebut  an 
equity.     (Cokes  v.  Maseal,  2  Vern.,  34;    Bin- 
stead  v.    Coleman,   Bunb. ,  65 ;    PartericJw  v. 
Powlet,  2Atk.,  383  ;   Irnhamv.  Child,  1   Bro. 
Ch.  Ca.,   98;   Ackroyd  v.  Smithson,  Id.,  514; 
Hare  v.  Shearwood,  3  Bro.  Ch.  Ca. ,  168  ;  Brodie 
v.  St.  Paul,  1  Ves.,  Jun.,  241  ;    8.  C.,  1  Ves., 
99*]  Jun.,  *326  ;  Jordan  v.  Sawkins,  Id.,  402  ; 
Mason  v.    Gardiner,  3  Bro.  Ch.  Cas.,  388  ;  S. 
C.,  4  Bro.    Ch.  Cas.,  437  ;  Pym  v.  Blackburn, 

3  Ves.,  Jun.,   34;   Jackson  v.  Gator,  5  Ves., 
Jun.,  688.) 

The  doctrine  of  part  performance  has  ren- 
dered the  statute  of  frauds  almost  a  dead 
letter.  Except  we  be  tied  down  by  authorities 
that  govern  in  this  countrv,we  ought  to  resist  it. 
In  England  it  is  admitted  to  have  been  carried 
too  far,  and  to  support  it,  the  facts  ought  to 
be  of  the  most  unequivocal  nature.  ( Wills  v. 
Stradling,  3  Ves.,  Jun.,  381,712;  Forster  v. 
Hale,  4  Ves.,  Jun.,  720;  Gunier  v.  Halsey. 
Amb.,  586;  1  Pow.  on  Cont.,  308,  309;  1 
Fonb.,  174,  175.)  Remaining  in  possession  is 
not  such  a  fact  as  to  be  conclusive.  The  acts 
must  be  of  such  a  nature  that  the  purchaser 
would  otherwise  be  a  loser.  Here  the  appel- 
lant is-  more  than  compensated  by  his  profits 
from  the  mill.  We,  therefore,  contend  that 
the  agreement  insisted  on  is  not  clearly  shown; 
that  part  performance  is  not  proved,  and  that 
the  contract,  such  as  it  was,  is,  from  the  testi- 
mony, variant  from  that  of  the  bill.  To  de- 
cide the  establishment  to  be  permanent,  and 
the  appellant  entitled  to  the  water  will  be 
to  make  a  new  agreement  for  both  parties. 

Mr.  Van  Vechten,  in  reply.  The  answer,  if 
viewed  attentively,  will  be  seen  to  admit  the 
original  parol  agreement.  With  this,  the 
written  contract  is  perfectly  consistent.  The 
bill  stated  the  substance  of  the  agreement,  and 
that  was  sufficient.  The  cause  was  submitted 
in  the  court  below,  on  this  simple  question, 
whether  the  establishment  was  permanent  or 
not.  To  state  more  than  was  necessary  to 
show  that,  is  not,  by  any  rule  of  law  or  equity, 
ever  required.  (Dormer  v.  Fortescue,  3  Atk. , 
124,  132.)  The  written  agreement  disproves  a 
material  allegation  in  the  answer,  and  so  is 
1OO*]  admissible.  It  is  also  admissible  to  il- 
lustrate the  views  of  the  parties.  If  the  de- 
fendant admit  the  agreement  in  his  answer, 
he  cannot,  afterwards,  insist  on  the  statute  of 
frauds. 

So  much  water  was,  from  every  principle,  to 
be  turned  off  to  the  mills,  as  was  done  in  the 
first  instance.  This  was  concurred  in  after- 
wards, by  both  parties ;  therefore,  then,  no 
pretense  for  avoiding  the  contract,  or  exclud- 
ing testimony  on  the  ground  of  uncertainty. 

The  agreement  to  build  was  confessedly  ex- 
ecuted. White  does  not  pretend  he  ever  ex- 
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plained  his  restrictive  idea  of  the  contract  till 
after  the  sale  of  the  appellant.  What  interest 
did  the  parties  think  they  had  ;  what  had  they, 
in  law,  m  the  mills,  under  the  first  executed 
agreement  ?  It  must  have  been  a  fee.  This 
they  all  imagined,  and  the  respondent  White, 
the  father,  permitted  the  appellant,  under  this 
idea,  to  go  on  expending  money  on  the  proper- 
ty, without  ever  undeceiving  him.  This  was  a 
fraud. 

The  relief  for  the  appellant  must  be,  1st.  A 
perpetual  injunction ;  or  2d.  A  conveyance, 
by  the  Whites,  of  their  interests.  The  acqui- 
escence of  the  respondents  since  1791,  is  evi- 
dence of  a  permanent  establishment. 

The  matters  contended  for  by  the  appellant, 
the  water,  &c.,  are  incidents  to  the  mill,  not 
realties.  The  sale  of  the  interest  in  the  mills 
passed  them  of  course. 

Per  Curiam,  delivered  by  THOMPSON,  J. 
The  only  question  litigated  between  the  par- 
ties is  touching  the  right  to  the  waters  of  the 
Saghquate  Creek,  for  the  use  of  the  mills,  now 
owned  and  occupied  by  the  appellant.  A  brief 
statement  of  some  of  the  facts*thrown  [*1O1 
into  the  case,  but  not  controverted,  may  afford 
some  assistance  in  ascertaining  the  truth  with 
respect  to  those  in  dispute.  It  is  admitted 
that,  in  the  year  1788,  the  appellant  was  seized 
of  the  lands  on  the  east  side  of  the  Saghquate 
Creek,  together  with  an  equal  moiety  of  the 
creek  itself.  That  Hugh  White  was  seized  of 
the  lands  on  the  west  side  of  the  creek,  together 
with  the  other  moiety  of  the  creek,  and  that 
being  so  seized,  they,  together  with  one 
Beardsley,  built  a  grist-mill  and  saw-mill  upon 
the  land  of  the  appellant.  That  a  canal  was 
dug  for  the  purpose  of  diverting  some  of  the 
waters  of  the  creek  to  those  mills.  That  the 
parties  continued  to  occupy  them  jointly,  ac- 
cording to  their  respective  proportions  therein, 
for  about  three  years,  when  the  appellant  pur- 
chased out  the  shares  of  his  copartners.  The 
purchase  from  Hugh  White  was  by  parol  only, 
and  upon  this  the  controversy  between  the 
parties  arises,  presenting  the  following  ques- 
tions for  examination :  1st.  Whether  the  ap- 
pellant ever  acquired  any  right  to  the  waters 
of  the  Saghquate  Creek  for  the  use  of  the 
mills  ?  2d.  If  so,  whether  that  was  a  tem- 
porary or  a  permanent  right  ?  3d.  Whether, 
the  purchase  being  by  parol,  the  respondents 
can  avail  themselves  of  the  statute  of  frauds  to 
avoid  it  ? 

The  evidence  appearing  in  the  case  is  partly 
written  and  partly  parol,  as  to  the  applicability 
of  which  to  the  subject  matter  of  complaint  in 
the  appellant's  bill,  some  little  difficulty  and 
confusion  arises.  The  written  testimony,  the 
article  of  agreement,  appears  not  to  have  had 
for  its  object  the  securing  of  the  water  to  be 
diverted  from  the  Saghquate  Creek.  It  was 
between  White,  Wetmore  and  Beardsley,  and 
was  *solely  for  the  purpose  of  provid-  [*1O2 
ing  for  the  building  of  the  mills,  and  fixing 
the  proportion  of  the  respective  parties  there- 
in. The  matter  of  complaint  by  the  appellant's 
bill  is  not  for  a  violation  of  the  articles  of 
agreement,  but  for  an  interruption  in  the  use 
of  the  waters  of  the  Saghquate  Creek.  This 
written  agreement  might  be  admissible,  as 
illustrative  of  the  views  and  intentions  of  the 
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parties  in  erecting  the  mills,  and,  in  some 
measure,  explanatory  of  the  testimony  of  some 
of  the  witnesses ;  but  the  right  to  divert  the 
water  must  depend  upon  some  other  evidence. 
The  bill  of  complaint,  so  far  as  it  may  refer  to 
the  articles  of  agreement,  is  to  be  considered 
.as  a  history  of  circumstances  leading  to  the 
main  subjects  of  inquiry :  the  right  to  the  use 
of  the  water,  and  the  purchase  by  Wetraore 
from  White.  The  appellant  alleges  that  he 
purchased  the  shares  of  White  in  the  mills, 
together  with  the  privilege  of  the  water,  but 
reposing  confidence  in  the  integrity  and  up- 
rightness of  White,  he  omitted  to  take  a  con- 
veyance therefor.  .This  is  the  subject  matter 
of  the  complaint,  to  which  most  of  the  testi- 
mony on  both  sides  is  pointed,  and  which  the 
appellant  alleges  was  not  secured  by  writing. 

The  parol  evidence  on  this  subject  cannot 
be  viewed  as  explanatory  of  the  written  agree- 
ment, or  as  a  preliminary  conversation  leading 
to  a  contract  consummated  by  the  instrument 
in  writing ;  but  relating  to  a  distinct  and  inde- 
pendent subject.  An  examination,  therefore, 
into  the  original  contract,  respecting  the 
water,  in  connection  with  the  sale  of  the  mills, 
and  a  decree  bottomed  thereon,  would  not,  I 
think,  be  traveling  out  of  the  case,  or  a  viola- 
1O3*]  tion  of  the  principle,  *that  the  decree 
must  be  secundum  cdlegata  etprobata. 

That  there  was  a  contract  made  between 
White  and  Wetmore,  relative  to  diverting  the 
water  to  the  mills,  is  manifest  from  the  testi- 
mony in  the  cause,  the  acts  of  the  parties,  and 
the  confessions  of  White.  The  extent  of  that 
•contract  will  be  hereafter  examined.  To  es- 
tablish this  contract,  there  is  the  united  and 
uncontradicted  testimony  of  three  witnesses. 

Lemuel  Leavenworth,  who  was  examined 
both  on  the  part  of  the  appellant  and  re- 
spondents, says  the  parties  went  in  the  first 
place  to  view  the  spot  where  the  mills  are  at 
present  situated ;  they  then  viewed  the  land 
on  White's  side,  and  it  was  agreed,  in  conver- 
sation, that  wherever  the  mill  was  erected 
"there  the  water  should  go."  That  John 
Beardsley  was  to  determine  where  the 
place  should  be ;  and  that  he  determined 
in  favor  of  the  place  where  the  mills  now  are. 
To  the  respondents'  interrogatories,  he  an- 
swered that  he  knew  of  a  verbal  contract  for 
appropriating  the  waters  of  the  Saghquate 
Creek  to  the  use  of  the  mill  or  mills,  to  be 
•erected  on  the  same.  Amos  Wetmore  de- 
clared that  he  heard  Hugh  White  say,  that 
wherever  the  mills  should  be  built  there  the 
waters  should  go.  John  Beardsley  swore  that 
it  was  agreed  between  Hugh  White  and  Wet- 
more,  that  wherever  the  mills  should  be  built 
there  the  water  should  go.  In  conformity  to 
this  agreement,  we  find  the  parties  digging  a 
•canal,  building  a  dam  across  the  Saghquate 
Creek,  and  turning  the  water  to  the  mills. 

White,  in  his  answer,  I  think,  impliedly  ad- 
mits that  there  had  been  a  contract  relative  to 
the  water  ;  though  he  says  the  particular  plan 
"for  securing  it"  had  not  been  matured,  or 
1O4*]  carried  into  effect ;  evidently,  I  *con- 
•ceive,  alluding  to  its  not  having  been  reduced 
to  writing. 

If,  then,  there  was  an  agreement  to  divert 
the  natural  course  of  this  creek,  the  object 
clearly  was  for  the  use  of  the  mills.  The 
CAINES'  CASES.  2. 


same  reason  that  existed  at  first,  for  turning 
the  water,  would  continue  to  exist  as  long  as 
the  mills  remained.  By  a  sale  of  the  mills 
generally,  I  should,  therefore,  incline  to  think 
the  water  would  pass  as  an  incident  to  them, 
without  any  special  provision.  A  contrary 
inference  would  be  against  every  reasonable 
intendment.  Supposing  the  water  thus  di- 
verted had  been  the  only  water  to  supply  the 
mills,  would  there  have  been  a  doubt  as  to  the 
intention  of  the  parties  ?  The  quantity  of 
water  cannot  materially  alter  the  case;  and,  in- 
deed, it  was  not  denied  on  the  argument  but 
that  the  appellant  had  acquired  a  right  to  the 
use  of  the  water,  co-extensive  with  the  dura- 
tion of  the  mills  first  built. 

But  it  is  not  necessary  to  say  the  right  to 
the  water  passed,  as  an  incident  to  the  mills, 
in  the  sense  above  mentioned  ;  or,  that  the 
appellant  Acquired  this  right  at  the  time  he 
purchased  the  mills.  It  was,  I  think,  amply 
secured  by  a  prior  contract :  and  this  will  ac- 
count for  the  language  of  some  of  the  wit- 
nesses, and  the  guarded  expressions  in  the  re- 
spondents' answer. 

Anna  Barnard,  a  witness  on  the  part  of  the 
respondents,  testified  that  she  was  present  at 
the  time  of  the  sale,  and  that  White  sold  "  his 
right  and  interest"  in  the  mills,  and  de- 
livered up  his  right  to  the  mill  and  mill-irons, 
but  does  not  recollect  that  anything  was  said 
respecting  the  waters  of  the  creek.  The  rea- 
son of  this,  probably,  was,  because  the  par- 
ties considered  *the  use  of  the  waters  [*1O5 
provided  for  by  the  former  contract,  made  be- 
fore the  mills  were  erected.  Hugh  White,  in 
his  answer,  admits  that  he  sold  his  shares  in 
the  mills  to  the  appellant,  for  the  considera- 
tion of  £75,  and  that  the  purchase  money  has 
been  duly  paid.  But  says,  "at  the  time  of 
his  relinquishing  his  shares,  no  mention  was 
made  of  any  right,  interest,  or  privilege,  in 
the  waters  of  the  said  creek,  nor  was  any 
such  right  or  privilege  included  in  the  said 
contract  of  sale  of  the  said  mill."  With  truth, 
probably,  he  might  so  declare,  because  it  was 
not  necessary  to  say  anything  on  the  subject, 
or  include  it  in  the  sale,  it  having  been  pro- 
vided for  by  another  agreement.  This  he 
does  not  undertake  to  deny.  He  only  says 
the  plan  was  not  matured  and  carried  into 
effect  ;  by  which  I  understand  him  to  mean, 
as  I  before  observed,  that  no  writings  were 
entered  into  ;  deeming  them  necessary  to  ma- 
ture and  perfect  the  contract. 

I  the  more  readily  adopt  this  construction 
of  this  part  of  the  answer,  because  it  recon- 
ciles it  with  the  evidence.  For,  if  White 
meant  to  be  understood  that  no  contract  what- 
ever had  at  any  time  l>een  made  respecting 
the  water,  he  stands  contradicted  by  three 
witnesses.  I  consider  the  effect  of  this  agree- 
ment as  an  appropriation  of  the  water  to  the 
use  of  the  mills ;  that  it  thereby  Ixrame,  in 
some  measure,  an  appurtenance  to  them  ;  and 
that,  under  such  circumstances,  ti  grant  of  the 
principal  subject  would  pa*s  the  water,  an  an 
incident. 

The  next  inquiry  is,  whether  this  contract 
vested  a  permanent,  or  onlv  a  temporary  ripht 
to  the  use  of  *the  water  ?  If  I  am  cor-  [*1O« 
rect  in  the  construction  given  to  White's  an- 
swer, it  is  not  such  a  denial  of  the  contract  as 
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to  bring  it  within  the  rule  of  equity,  making 
it  necessary  to  establish  it  by  the  testimony  of 
more  than  one  witness.  That  rule  can  only 
be  applied  to  cases  where  the  answer  is  a 
clear  and  positive  denial  of  the  fact.  (Le 
New,  v.  Le  Neve,  1  Ves.,  66.)  But  admit- 
ting the  answer  to  be  a  direct  denial  of  any 
contract  respecting  the  water,  I  should  not 
consider  it,  under  the  circumstances  of  the 
case,  as  coming  within  that  rule.  It  is  im- 
peached by  the  testimony  of  several  witnesses, 
and  there  are  other  facts  and  circumstances 
corroborating  the  testimony  of  Beardsley  on 
this  subject.  (Walton  v.  Hobbs,  2  Atk.,  19  ;  On- 
ly v.  Walker.  8  Atk. .  407 :  Arnot  v.  Brisco,  1  Ves. , 
97.)  If  Beardsley's  testimony  is  to  be  received 
as  competent  evidence  upon  which  to  ground 
a  decree,  under  the  above  rule,  it  establishes, 
beyond  all  possibility  of  doubt,  a  permanent 
right  in  the  appellant  to  the  water  for  the  use 
of  the  mills.  Beardsley  being  acquainted 
with  the  whole  transaction  leading  to  and  at- 
tending the  building  of  the  mills,  gives  a  very 
minute  account  respecting  the  business,  and 
declares,  most  unequivocally,  that  the  agree- 
ment was  that  the  water  diverted  from  the 
main  channel  of  the  creek  was  to  be  for  the 
supply  of  the  mills  forever.  In  this  he  stands, 
in  some  measure,  corroborated  by  the  testi- 
mony of  Leavenworth  and  Wetmore,  who  say 
that  it  was  agreed  that  wherever  the  mills 
should  be  built  there  the  water  should 
go.  The  latter  declared,  also,  that  when 
White  sold  his  right  and  title  in  the  mills  to 
the  appellant,  he  supposed  the  use  of  the 
water  perpetually  was  intended  likewise  to  be 
sold. 

1O7*]  *It  is  said,  however,  that  Beardsley 
has  so  contradicted  himself,  with  respect  to 
the  consideration  paid  by  Wetmore  to  White, 
for  the  water,  that  he  is  unworthy  of  credit. 
This  allegation  I  do  not  think  well  founded. 
In  his  answer  to  the  appellant's  interrogatories, 
on  this  first  point,  he  says  that  White  was  to 
have  one  fourth  part  of  the  mill,  on  account 
of  his  allowing  the  water  to  be  turned  from 
the  main  creek,  for  the  use  of  the  mill  for- 
ever, and  for  digging,  draining  and  turning 
the  water ;  and  in  consideration  of  other 
things  mentioned  in  a  certain  written  con- 
tract. In  his  answer  to  the  respondents'  inter- 
rogatory, he  says  the  consideration  that  Wet- 
more  paid  White  for  the  use  of  the  water  was, 
that  the  waters  overflowed  the  lands  of  Wet- 
more,  and  that  White  was  to  have  one  fourth 
part  of  an  acre  of  land  forever,  with  the  mills 
erected  thereon,  one  fourth  of  the  grist-mill, 
and  one  third  of  the  saw-mill  ;  and  that  he 
supposed  the  said  contract  was  completely 
finished  and  carried  into  effect. 

The  latter  examination  is  more  full  and  cir- 
cumstantial than  the  former,  but  is  not,  I 
think,  so  essentially  variant  as  to  discredit  the 
witness.  There  is,  to  me,  internal  evidence 
arising  from  the  nature  of  the  establishment 
and  the  acts  of  the  parties,  fortifying  the  con- 
clusion that  it  was  the  intention  of  the  parties 
that  so  much  of  the  water  of  the  Saghquate 
Creek  as  was  necessary  for  the  use  of  the 
mills  should  be  permanently  appropriated  to 
that  object.  A  contrary  conclusion  would 
lead  to  great  doubt  and  uncertainty.  If  the 
appropriation  was  considered  as  co-extensive 
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with  the  necessity  that  at  first  existed  for 
mills  at  that  place,  its  termination  would  de- 
pend upon  mere  matter  of  opinion.  If,  with 
the  duration  of  the  mills  first  erected,  doubts 
might  arise  to  what  *extent  repairs  [*1O8 
might  be  made,  for  the  purpose  of  continuing 
the  old  mills ;  and  to  say  that  they  should  be 
suffered  to  go  to  decay  without  any  repairs, 
would  be  doing  violence  to  the  understanding 
of  the  parties.  Public  accommodation  and 
private  emolument  were  probably  the  primary 
inducements  for  building  the  mills,  and  divert- 
ing the  water  ;  the  same  reasons,  for  any- 
thing that  appears,  now  exist  for  their  con- 
tinuance. 

The  conduct  of  White,  in  not  disclosing  to- 
Wetmore.  at  the  time  of  selling  the  mills,  hi& 
claim  of  restoring  the  water  to  its  original 
channel,  his  sleeping  so  long  upon  this  claim, 
and  permitting  the  appellant  to  expend  his 
money  in  repairing  and  rebuilding  the  mills, 
were  unconscientious,  and  form  strong 
grounds  for  the  interposition  of  a  court  of 
equity.  (East  India  Company  v.  Vincent,  2- 
Atk.,  83.) 

It  is  true,  the  respondent,  Hugh  White, 
swears  that  he  verily  believes  he  apprised 
Wetmore  of  his  claims,  before  the  mills 
were  taken  down  or  destroyed.  This  I  do  not 
think  entitled  to  much  weight.  If  the  fact, 
would  warrant  it,  he  ought  to  have  sworn 
positively,  and  not  merely  as  to  his  belief. 
Besides,  it  is  rendered  highly  improbable  by 
his  acquiescence  for  five  years  together. 
Much  was  said  on  the  argument  respecting 
the  injury  which  the  diversion  of  the  water 
would  occasion  to  the  respondents'  meadows, 
and  much  of  the  testimony  in  the  cause  was 
pointed  to  that  object.  This  testimony  is 
vague,  uncertain,  and,  in  my  opinion,  irrel- 
evant. If  testimony  of  this  kind  was  proper 
a.t  all,  as  furnishing  a  clew  to  the  intent  and 
understanding  of  the  parties,  it  should  have- 
been  confined  to  the  time  when  the  contract 
was  made ;  and  on  that  subject  we  have  the 
estimation  of  White  himself;  for  it  appears, 
from  the  testimony  of  Beardsley,  *that  f*lO9 
he  considered  the 'water  of  so  little  use  to  him, 
and  the  establishment  of  the  mills  so  un- 
promising, in  point  of  profit,  that  he  offered 
to  give  the  appellant  and  Beardsley  the  use  of 
the  water  forever,  together  with  a  barrel  of 
pork,  if  they  would  build  a  grist-mill  and 
saw-mill  alone,  and  he  to  have  no  concern 
with  them. 

The  appellants'  claim  resting  altogether 
upon  parol  contracts,  it  becomes  necessary 
to  examine  whether  any  obstacle  to  relief  is 
interposed  by  the  statutes  for  the  prevention 
of  fraud.  I  think  there  is  not.  It  is  an  es- 
tablished rule  in  equity,  that  a  parol  agree- 
ment, in  part  performed,  is  not  within  the- 
provisions  of  the  statute.  (1  Fonb.,  182,  and 
the  cases  there  cited ;  Lacon  v.  Mertins,  3- 
Atk.,  4.)  To  allow  a  statute,  having  for  its 
object  the  prevention  of  frauds,  to  be  inter- 
posed in  bar  of  the  performance  of  a  parol 
agreement,  in  part  performed,  would  evi- 
dently encourage  the  mischiefs  the  Legislat- 
ure intended  to  prevent.  Money  laid  out  in 
improvements  is  considered  a  part  execution 
of  a  contract.  (Pow  on  Cont..  296.)  So, 
also,  possession,  delivered  in  pursuance  of  art 
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agreement,  is  such  a  degree  of  performance 
as  to  take  a  contract  out  of  the  statutes. 
(Ibtd.,  299.)  Payment  of  the  consideration 
money  has  always  been  held  as  a  part  per- 
formance. (Lacon  v.  Mertins,  3  Atk.,  4.) 

The  case  before  us,  I  think,  falls  clearly 
within  these  rules.  The  consideration  money 
has  been  paid,  possession  taken,  and  valuable 
improvements  made.  I  can,  therefore,  see  no 
objection  against  granting  the  appellant  such 
relief  as  will  quiet  him  in  the  permanent  en- 
joyment of  the  water,  for  the  use  of  the  mills, 
to  the  extent  the  same  was  used  and  enjoyed 
at  the  time  he  purchased  them  from  the  re- 
11O*]  spoudent,  Hugh  *  White.  This  is  suffi- 
ciently certain  and  definite  for  a  decree  for  a 
specific  performance. 

I  am,  therefore,  of  opinion,  that  the  decree 
of  the  Court  of  Chancery  ought  to  be  reversed. 

Judgment  of  reversal  unanimously. 

Distinguished-84  N.  Y.,39 

Cited  in-4  N.  Y.,  407  ;  34  N.  Y.,  312 ;  50  N.  Y.,  595 : 
1  Keyes,  419;  1  Abb.  App.  Dec.,  48;  4  Hun,  113;  1 
Barb.,  497;  6T.  &C..398. 


PASCHAL  N.  SMITH 
DANIEL  WILLIAMS. 

1.  Insurable  Interest — Owner  of  Ship  Bottomed 
for  more  than  Value.  2.  Foreign  Tribunals 
— Judicial  Acts  of—  Prima  facie  Correct. 

An  owner  of  a  ship  bottomed  for  more  than  her 
value,  has  not  an  insurable  interest  in  her. 

Judicial  acts  of  foreign  tribunals  are  prima  facie 
to  be  deemed  correct ;  therefore  no  inference  to  be 
made  against  them. 

Citations— 2  Caines,  19..20,  21 ;  2  Emerig.,  386,  396 ;  2 
Valin.,  61 ;  Park  Intro.,.39,  40. 

IN  error  on  a  bill  of  exceptions  tendered  and 
sealed  at  the  trial  of  a  cause  upon  a  policy 
of  insurance,  on  the  body  of  the  ship  Prosper, 
in  which  Williams,  the  now  defendant,  was 
plaintiff  below.  The  case,  as  stated  in  2  New 
York  Term  Reports,  1-4,  is  accurately  detailed 
in  all  respects  but  one.  It  is  there  mentioned, 
in  page  4,  that  the  vessel  sold  under  the  at- 
tachment for  $8,400,  instead  of  38,500  reals  of 
vellon.  In  the  opinion,  however,  of  Thomp- 
son, «/".,  page  19,  the  sums  are  correctly 
specified. 


NOTE.— Marine  insurance— Incurable  interest. 

A  policy  of  insurance  obtained  upon  property  in 
Which  the  insured  has  no  insurable  interest  is  void. 
Sawyer  v.  Mayhew,  51  Me.,  398;  Fowler  v.  N.  Y., 
&c.,  Ins.  Co.,  26  N.  Y.,  422 ;  Sweeney  v.  Franklin, 
Ins.  Co.,  20  Pa.  St.,  337.  Cases  cited  below. 

The  owner  of  a  ship  bottomed  for  more  than  her 
value  has  no  insurable  interest  in  her.  Smith  v. 
Williams,  supra ;  White  v.  Hudson  River  Ins.  Co.,  7 
How.  Pr.,  344 ;  Read  v.  Mutual  Safety  Ins.  Co.,  3 
Sand.  63. 

See,  however,  Kenny  v.  Clarkson,  1  Johns.,  385. 

Compare,  also,  Lazarus  v.  Commonwealth  Ins. 
Co.,  19  Pick.,  81;  Higginson  v.  Doll,  13  Ma«s.,  «6; 
Gordon  v.  Mass.  Ins.  Co..  2  Pick.,  249;  Wilkes  v. 
People's  Fire  Ins.  Co.,  19  N.  Y.,  184. 

A*  to  effects  of  foreign  fudffm«nf,see  \  anrtenheuvel 
v.  United  Ins.,"  Co.,  2  Johns.  Cas.,  451,  and  note. 

The  principal  case  as  here  decided  is  a  reversal  of 
the  same  case  as  decided  in  the  Supreme  Court,  2 
Cai.,  13. 
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The  error  now  relied  on  was,  that  the  judge 
at  Nisi  Prius,  in  conformity  to  the  decision  of 
the  Supreme  Court,  ruled  the  now  defendant 
to  have  an  insurable  interest  in  the  vessel,  to 
the  extent  of  the  sum  he  paid  for  her,  though 
she  was  then  bottomed  for  a  larger  amount, 
and  that,  unless  he,  at  the  time  of  effecting  the 
policy,  knew  of  the  lien  upon  her,  he  had  a 
right  to  a  verdict  for  the  value  insured,  after 
deducting  the  price  at  which  the  vessel  sold. 

THOMPSON,  «7.,  assigned  the  reasons  of  the 
determination,  as  they  are  given  in  2  New 
York  Term  Reports,  19,  20,  21. 

Mr.  Harison,  for  the  plaintiff.  The  question 
now  before  the  court  is,  whether  a  man,  buy- 
ing a  vessel,  bottomed  for  more  than  her 
value,  has  an  insurable  *interest  1  [*  1 1 1 
Where  a  ship  is  hypothecated,  an  owner  can: 
insure  only  his  surplus  interest,  beyond  the 
amount  of  the  lien.  Here  he  had  none.  Hi* 
being  a  bona  fide  purchaser  does  not  alter  the 
question.  He  takes  the  title  of  his  vendor, 
and  stands  exactly  in  his  situation.  There- 
fore, as  to  the  effect  of  the  bottomry.  Dela- 
vigne  and  Williams  are  to  be  considered  aa 
one  person  and  the  property  equally  affected 
by  the  lien,  whether  in  the  hands  of  one  or 
the  other.  It  is  like  the  common  case  of  a. 
purchase  of  a  chattel  from  an  appellant  owner. 
The  vendee,  unless  it  be  sold  in  a  market 
overt,  takes  it  subject  to  the  rights  of  third 
persons.  The  defendant,  therefore,  could 
acquire  no  greater  interest  under  the  sale  than 
that  which  Delavigne  could  dispose  of  ;  that 
is,  the  surplus  value  beyond  the  hypotheca- 
tion. To  the  extent  of  the  bottomry  bond,  the 
holder  of  the  bond  is  owner  of  the  vessel ;  and 
herein  it  differs  from  a  mortgage.  This  will 
appear  by  adverting  to  a  bottomry  bond, 
which  is,  m  effect,  a  species  of  insurance,  nay, 
its  twin  brother.  In  the  former  the  money  is 
advanced  before  the  loss ;  in  the  latter,  after. 
In  either  case,  the  original  owner  is,  in  case  of 
accident,  equally  secure,  as  the  money  is  not, 
like  a  mortgage,  to  be  returned.  By  payment 
of  a  loss,  an  insurer  becomes  a  purchaser  ;  so, 
on  a  bottomry,  which  is  nothing  more  than  an 
anticipated  insurance,  the  lender,  on  making 
the  advance,  acquires  the  property  to  the 
amount  of  the  money  he  pays.  Consequently, 
the  original  owner  cannot  have  any  interest, 
excepting  that  which  remains  beyond  the  ex- 
tent of  what  he  borrows.  It  follows,  there- 
fore, that  he  should  not  be  permitted  to  insure 
more  than  that  excess.  A  *contrary  [*  1  1 2 
doctrine  would  be  to  tolerate  double  insur- 
ances, and  open  a  wide  door  to  fraud.  A  man 
may  take  up  two  thirds  of  the  worth  of  his 
ship  on  bottomry  ;  if  he  may  also  rover,  by  an 
insurance,  her  full  value,  he  would,  in  case  of 
a  loss,  put  into  his  pocket  the  two  thirds  he 
had  borrowed.  This  would  be  a  temptation 
to  dishonesty.  Reason  and  policy,  therefore, 
require  that  only  the  excess  of  value,  l>e- 
yond  the  sum  for  which  a  vessel  is  bottomed, 
should,  in  the  oriirinal  owner,  lie  deemed  an 
|  insurable  interest.  For  the  lender  of  the 
I  money  advanced  is,  to  the  extent  of  the  loan, 
i  the  actual  owner.  In  cases  of  jettison,  he  is 
i  bound  to  contribute.  (2  Val.,  19;  2  Emer., 
i  504,  citing  Le  Guidon,  ch.  19,  art.  5.)  This,  it 
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may  be  said,  is  the  law  of  France,  but  that  the 
rule  in  England  is  different.  It  is  not,  how- 
•ever,  on  that  account  to  be  preferred  by  us. 
The  doctrine,  from  the  authorities  cited,  is 
that  of  the  general  commercial  code,  drawn 
from  tke  oldest  books  in  the  world,  and  rest- 
ing upon  the  sanction  of  various  nations  in  all 
Ages,  not  upon  the  maritime  ordinances  of  any 
particular  countiy.  For,  if  the  vessel  per- 
ishes, the  lender  on  bottomry  must  be  the 
sufferer ;  if  she  be  saved,  he  will  be  the  gainer, 
and  he  ought,  then,  to  contribute,  which  can 
be  only  as  owner.  As  a  species  of  double 
insurance,  the  policy  now  before  the  court  is 
necessarily  void.  (2  Val.,  61  ;  1  Emer.,  236, 
237.)  For,  on  a  contract  which  is  purely  one 
•of  indemnity,  a  clear  and  certain  gain  of  the 
sum  insured,  can  never  be  allowed  to  take 
place.  It  is  not  correct  to  argue,  that  the  in- 
surance will  be  void,  or  not,  according  as  the 
fact  of  the  bottomry  was,  or  was  not,  known  to 
the  insured.  Ignorance,  in  many  instances, 
113*]  furnishes  no  pretext  for  *upholding 
the  policy.  If  a  vessel  be  not  seaworthy,  the 
insurance  will  be  void,  though  it  was  not 
known  that  she  was  so  ;  because,  the  conceal- 
ment of  a  material  fact,  though  innocently 
done,  vacates  the  agreement,  it  being  the  duty 
of  the  insured,  "from  motives  of  common 
prudence,  to  inform  himself  of  every  fact  and 
circumstance  which  may  throw  the  smallest 
light  on  the  nature  and  perils  of  the  proposed 
Adventure."  (Marsh.,  347  ;  Millar,  40,  41,  46, 
47,  97,  to  the  same  point.)  It  is  necessary 
new  to  proceed  to  another  foundation  of  the 
Jaw  of  insurance,  which  presents  to  the  recov- 
ery an  obstacle,  which,  it  is  conceived,  is  in- 
surmountable. Every  policy  bona  fide  effected, 
contains  an  implied  engagement,  that  in  case 
of  abandonment,  the  underwriter  shall  be  en- 
titled to  receive  the  subject  matter.  It  is  an 
essential  part  of  the  contract  that  the  benefit 
of  abandonment  shall  be  saved  to  the  insurer. 
Otherwise,  a  loss  not  absolute  in  itself,  but  a 
mere  technical  total,  on  which  two  thirds  may 
be  recovered,  would  be  totally  lost  to  the 
underwriter.  Tested  by  this  rule,  the  policy 
now  litigated  fails  in  an  essential  ingredient. 
The  bottomry,  though  latent  and  unknown, 
destroyed  that  right  to  the  property  on  aban- 
donment, which  was  the  basis  of  the  insurer's 
undertaking,  and  therefore  avoided  the  policy. 
Anything  which  takes  away  from  the  under- 
writer those  rights,  on  having  of  which  he  is 
supposed  to  have  entered  into  the  contract, 
vacates  the  agreement.  A  previous  direction 
not  to  pursue  one  of  three  routes,  on  a  voyage, 
where  it  was  usual  to  leave  the  whole  three  to 
the  discretion  of  the  captain,  was  held  to  pre- 
vent a  recovery,  because  the  underwriter  made 
1 14*]  his  calculation  on  *the  advantage  of 
the  captain's  judgment  as  to  all.  (Middlewood 
v.  Slakes,  7  D.  &  E.,  162.)  The  same  princi- 
ple ought  to  govern  on  the  present  occasion. 

Messrs.  Riggs  and  Benson,  contra.  Though 
the  position  that  a  purchaser  of  a  chattel  takes 
it  liable  to  all  the  mcumbrances  which  affect 
it  in  the  hands  of  the  seller  were  correct,  still 
it  may  have  further  exceptions  than  the  one 
arising  from  a  sale  in  market  overt.  Liens 
may  become  invalid  from  the  laches  of  the 
persons  who  hold  them.  As  to  markets  overt, 
what  are  they  in  this  country  ?  Streets,  for 
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wood  and  hay,  and  other  articles.  Shops  and 
warehouses,  for  goods.  Wharves,  for  ships. 
If  property  is  intrusted  to  another  in  such  a 
manner  that  he  may  dispose  of  it,  a  bona  fide 
sale  is  good.  It  is  incumbent  on  the  holder  of 
a  bottomry  bond  to  take  possession  of  the  ves- 
sel on  her  arrival  at  her  first  port.  If  he  do 
not,  it  is  a  waiver  of  his  lien,  and  the  vessel, 
in  the  present  instance,  being  bonafide  sold  in 
a  market  overt,  for  such  a  wharf  must  be  con- 
sidered, the  title  of  the  purchaser  is  good 
against  all  the  world.  It  is  contended,  how- 
ever, that  he  who  borrows  on  bottomry,  has 
not  in  his  vessel  any  insurable  interest,  except 
for  her  surplus  value  beyond  the  sum  taken 
up.  There  is  no  such  rule  in  our  law,  nor  in 
that  of  England,  for  none  such  can  subsist. 
Suppose  an  owner  of  a  ship  in  a  foreign  port 
bottoms  her  for  a  sum,  which  he  lays  out  in 
masts,  yards,  and  repairs,  to  enable  her  to 
prosecute  the  voyage ;  is  not  the  vessel  en- 
hanced in  value  by  so  much  as  is  thus  actually 
converted  into  ship  ?  And  cannot  the  owner 
insure  that  into  which  the  money  is  thus 
changed  ?  It  is  true,  the  lender  on  hypothe- 
cation *has  but  a  special  insurable  [*115 
interest,  which  he  is  bound  to  particularize. 
Therefore,  that  of  the  owner  remains  as  before. 
The  doctrine  of  double  insurances  does  not 
apply  in  this  case.  It  supposes  the  insured  to 
have  been  the  borrower  of  the  money.  That 
is  not  so  here  ;  for  the  defendant,  Williams, 
knew  not  it  was  taken  up.  That  the  security 
was  not  by  way  of  mortgage,  if  it  makes  any 
difference  in  the  question"  operates  in  our 
favor.  For  a  mortgage  passes  a  legal  interest 
in  the  subject.  Bottomry  does  not ;  it  only 
gives  a  right,  if  exercised  in  due  time,  of  go- 
ing into  court  and  obtaining  process  against 
the  vessel.  The  difference  is  the  same  as  be- 
tween judgments  and  mortgages.  The  first 
give  a  lien,  but  no  interest,  which  is  to  be 
acquired  only  by  legal  proceedings  instituted 
upon  them.  But  even  in  the  case  of  an  abso- 
lute assignment  of  a  ship,  if  in  the  nature  of  a 
mortgage,  the  mortgageor  is  deemed  the  legal 
owner,  liable  for  the  necessaries  and  repairs  of 
a  vessel,  and,  until  possession  taken  by  the 
mortgagee,  he  alone  is  entitled  to  sue  for  the 
freight  earned.  (Chinnery  v.  Blackburne,  1 
H.  Black.,  117,  n.)  Can  it,  then,  be  said,  that 
the  mortgageor  has  not  an  insurable  interest  ? 
If  so,  why  has  not  the  contract  been  disaf- 
firmed, and  the  premium  returned  ?  It  has 
been  urged,  however,  that  the  right  to  have 
the  benefit  of  the  property  abandoned  has  been 
lost  to  the  insurer,  and  therefore  the  policy  is 
void.  Taking  it  for  granted,  as  has  been  in- 
insisted,  that  the  now  defendant  acquired  by 
his  purchase  no  title,  but  what  was  subject  to 
the  lien  on  the  vessel,  as  he  was  a  bona  fide 
purchaser,  he  had  a  recourse. against  the  ven- 
dor, and  on  abandonment,  that  recourse  passed 
with  the  vessel  to  the  insurer.  Besides,  the 
idea  of  this  loss  of  *the  property  in-  [*116 
sured,  proceeds  on  the  supposition  that  the 
Consulado  in  Spain  rendered  a  proper  judg- 
ment. This  we  deny,  for  we  contend  that  the 
lien  by  the  bottomry  was  gone  upon  the  ves- 
sel's sailing  from  the  port  of  her  first  arrival. 
The  lender  should  have  followed  the  ship, 
demanded  his  money,  and  on  refusal,  have 
applied  to  the  admiralty  for  process  against  the 
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vessel.  It  is  not,  however,  true  that  the  prop- 
erty has  been  lost  to  the  underwriter.  He 
gets  the  amount  of  what  it  sold  for  deducted  ; 
and,  therefore,  obtains  the  full  benefit  of  the 
abandonment. 

Mr.  Hanson,  in  reply.  To  make  our  streets 
and  wharves  markets  overt,  they  should  have 
clerks,  and  records  of  the  sales  made  in  them. 
Those  are  the  ingredients  required  by  law. 
There  is  nothing,  therefore,  shown  to  do  away 
the  position  that  the  defendant's  title  could  be 
no  better  than  his  vendor's.  If  so,  he  had  no 
interest  but  in  the  surplus,  beyond  the  amount 
of  the  bond.  Laying  out  on  the  vessel  what- 
ever is  raised  on  bottomry  does  not  increase  the 
interest  of  the  borrower.  For  it  is  at  the  ex- 
pense of  the  lender.  His  money,  not  that  of  the 
insured  has,  in  case  of  loss,  been  expended. 
To  sanction,  therefore,  the  present  policy, 
would  be  in  fact  to  authorize  double  insur- 
ances. It  is  a  mistake  to  imagine  there  ought 
to  have  been  a  return  of  premium  to  justify  a 
resistance  to  the  suit,  or  rescind  the  contract, 
as  it  is  called.  In  cases  of  noncompliance  with 
warranties,  the  premium  is  not  always  re- 
turned, though  it  may  be  recovered  in  the  very 
action  where  the  policy  is  declared  to  be  void. 
We  trust,  therefore,  a  venire  de  novo  will  be 
granted. 

117*]  *Per  Curiam,  delivered  by  LANSING, 
Chancellor.  It  has  been  admitted  by  the  par- 
ties, and  it  is  so  stated  in  the  bill  of  exceptions 
in  this  cause,  that  the  defendant  was  entitled 
to  have  recovered  in  the  court  below,  if  the 
interest  intended  to  be  covered  by  the  policy 
was  insurable. 

It  has  also  been  admitted  in  argument  that 
the  intent  of  the  parties,  deducible  from  the 
policy,  was  to  constitute  it  an  interest  and  not 
a  wager  policy,  and  the  only  questions  on 
which  the  opinion  of  the  court  is  required, 
are,  1st.  Whether  the  interest  of  the  obligee 
of  the  bottomry  bond  was  a  valid  lien,  and 
such  a  one  as  would  be  enforced  by  the  mari- 
time law.  2d.  Whether  the  vessel  in  question 
being  subject  to  a  bottomry  bond,  greater  in 
amount  than  its  value,  was  insurable  by  the 
defendant,  Williams. 

The  only  objections  which  have  been  urged 
to  the  validity  of  the  bottomry  bond,  as  affect- 
ing the  interest  in  controversy  between  the 
parties,  are,  1st.  That  it  was  not  enforced  in 
due  time.  2d.  That  as  the  defendant,  Wil- 
liams, was  ignorant  of  its  existence  at  the  time 
the  policy  was  underwritten,  it  ought  not  to 
vitiate  it,  as  having  been  made  under  the  im- 
pression of  mutual  error. 

As  to  the  objection  that  the  bottomry  bond 
has  not  been  enforced  in  due  time. 

The  policy  appears  to  have  been  made  on 
the  13th  day  of  May,  1800,  on  a  voyage  from 
New  York  to  Algiers,  with  liberty  to  touch  at 
Cadiz.  The  ship  was  purchased  in  the  Novem- 
ber preceding  by  the  defendant,  Williams,  of 
Casimir  Delavigne,  for  whom  a  bottomry  bond 
had  been  executed  on  it  by  procuration,  at 
1 18*]  Amsterdam,  previous  to  such  sale;  *but 
no  other  circumstance  respecting  the  time 
when  such  bond  was  executed,  the  voyage  de- 
scribed in  it,  or  the  port  considered  as  the 
home  port  of  the  ship  as  to  the  bottomry,  were 
offered  in  evidence. 
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It,  however,  appears  that  the  bottomry  bond 
was  given  for  $6,500,  which  is  $1,500  more 
than  the  valuation  of  the  ship  in  the  policy, 
and  that  she  was  sold  at  Cadiz  by  order  of  the 
Royal  Consulado,  who,  it  is  not  contended, 
had  not  a  competent  jurisdiction,  and  who 
acted  judicially  on  the  occasion. 

The  judgments  of  foreign  courts,  having 
competent  jurisdiction,  have  always  been  con- 
sidered pnma  facie,  as  binding  in  the  points 
on  which  they  have  expressly  adjudged.  The 
period  of  the  inception  of  the  contract,  on  the 
voyage  which  was  the  object  of  it  not  having 
been  disclosed,  for  aught  that  appears  it  may, 
though  made  at  Amsterdam,  as  it  was  done  by 
procuration,  have  been  executed  the  day  before 
the  sale  to  the  defendant,  and  may  have  at- 
tached to  the  voyage  insured,  terminating  it  at 
Cadiz.  The  ship  was  at  New  York  at  the 
time  of  the  sale,  and  there  is  no  proof  that  she 
left  that  port  till  she  sailed  on  the  voyage 
insured.  Hence  there  is  no  ground  legally  to 
infer  a  laches  in  enforcing  the  lien  created  by 
the  bottomry  bond. 

If  the  voyage  to  Cadiz  was  the  voyage  in- 
sured, the  intermediate  transfer  to  the  defend- 
ant, Williams,  certainly  could  not  avoid  the 
bond  or  impair  the  rights  of  the  obligor.  For 
if  a  transfer,  pending  the  voyage  constituted 
an  avoidance,  the  lien  supposed  to  be  created 
by  the  bottomry  bond  must  be  completely  in 
the  power  of  the  obligor  to  defeat,  whenever 
*it  comported  with  his  views.  This  [*  1 1 9 
would  lead  to  consequences  too  clear  to  require 
elucidation. 

As  to  the  2d  objection.  The  insurer  is  a 
perfect  stranger  to  the  subject  insured  ;  what- 
ever relates  to  it  must  be  considered  as  pecul- 
iarly resting  in  the  knowledge  of  the  insured, 
and  the  law  imposes  it  on  him  to  acquire  a 
competent  information  respecting  it.  This  is 
a  salutary  and  well  established  rule.  For 
how  is  it  possible  to  determine,  with  unerring 
certainty,  the  exact  state  of  intelligence  he  pos- 
sessed ?  Or  what  portion  of  the  ignorance  he  pos- 
sesses is  to  be  attributed  to  his  want  of  exertion, 
or  to  his  wish  of  concealment  of  the  latent  de- 
fects, which  may  affect  his  interest  ?  If  he 
does  not  possess  the  full  knowledge  of  every 
circumstance  respecting  it,  involving  the  inter- 
ests of  others,  it  may  be  his  misfortune,  but  it 
must  legally  be  imputed  to  him  as  a  fault. 

Every  reasonable  intendment  is  to  be  admitted 
in  support  of  the  judgment  of  the  Royal  Con- 
sulado. The  defendant,  Williams,  was  on  the 
spot,  clothed  with  the  powers  of  owner  and 
master.  He  was  interested  in  the  one  capacity, 
to  vindicate  his  right  of  property  ;  in  the 
other,  as  agent  for  the  concerned,  to  repel  any 
illegal  claims.  He  had  an  opportunity  to 
make  a  defense.  In  all  events,  if  the  judg- 
ment was  examinable,  he  might  have  furnished 
the  reasons  and  proof  to  warrant  it  ;  that 
this  had  not  l>een  none,  affords  a  strong  infer- 
ence that  it  was  not  in  his  power. 

The  second  question  is  important  as  it  re- 
spects the  general  interests  of  commerce,  and 
it  is  peculiarly  desirable  that  a  decision  of  the 
court  should  satisfactorily  put  it  at  rest. 

*Whenever  the  bottomry  and  the  [*12O 
policy  are  co-extensive,  as  t'o  voyage  and  time, 
no  collision  can  arise.  If  the  ship  arrives  at 
its  port  of  destination  in  safety  the  policy  is 
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satisfied  ;  but  the  lien  created  by  the  bottomry 
still  exists.  If  the  ship  had  been  injured  by 
any  of  the  perils  insured  against,  so  as  to  en- 
title the  insured  to  an  average  loss,  it  could 
not  affect  the  interests  of  either  of  the  parties 
to  the  bottomry  bond.  But  if  the  ship  per- 
ishes totally  ;  or  if  a  technical  loss  is  sustained 
before  she  arrives  at  her  port,  the  insured 
would  recover  if  the  policy  is  valid,  without 
interest.  For  the  value  of  the  ship  being  cov- 
ered by  the  bottomry  the  obligee  cannot  recover 
the  money  advanced  on  it ;  his  right  to  it 
ceasing  with  the  destruction  of  the  ship,  or  the 
necessary  dereliction  of  the  voyage.  To  this 
intent  the  obligee  in  the  bottomry  bond  must, 
therefore,  be  considered  as  owner,  for  he  is  to 
receive  nothing  unless  the  voyage  is  made. 

If  the  bottomry  interest  existed  before  the 
policy  was  underwritten,  and,  instead  of  being 
limited  to  the  ulterior  port  of  destination  de- 
scribed in  the  policy,  was  to  be  enforced  at 
any  intermediate  port  at  which  she  might 
touch  ;  or  if  the  ship  was  so  much  deterio- 
rated as  to  constitute  it  a  technical  total  loss, 
at  the  port  of  her  destination,  no  abandonment 
could  be  made  with  effect,  and  the  insurers 
would  be  entangled  with  difficulties  which 
they  had  no  reason  to  calculate  upon  at  the 
time  of  making  the  policy. 

The  policy  of  insurance  is  always  consid- 
ered as  a  mere  contract  of  indemnity,  and  the 
policy  of  the  maritime  law  is  averse  to  any 
devices  which  may  weaken  the  inducement  to 
exertions  for  saving  either  ship  or  cargo  by  the 
121*]  owners,  masters  or  mariners,  and  Op- 
erate as  an  incentive  to  fraud  ;  but  in  the  first 
case  put,  it  would  operate  to  place  the  value 
of  the  property  lost  by  the  obligee  in  the  bot- 
tomry bond  in  the  pocket  of  the  insured. 

We  find  no  express  authorities  on  this  sub- 
ject in  our  own  or  the  British  courts  ;  but  if 
the  positions  laid  down  by  Emerigon  (2  Emer. , 
386, 396), and  Valin  (2  Val.,  61), which  have  been 
cited,  are  to  be  received  as  correct,  they  would 
fully  establish  the  point  that  the  value  covered 
by  the  bottomry  is  not  an  insurable  interest. 

To  the  objections  which  have  been  urged 
against  receiving  the  law  from  Valin  and 
Emerigon,  on  their  authority,  it  may  be  ob- 
served, that  their  positions  on  this  subject 
appear  untinctured  by  local  considerations ; 
and  if  the  mind  assents  to  their  correctness, 
there  can  be  no  reason  for  resisting  truth  from 
whatever  source  it  may  be  derived. 

The  treatise  of  Valin  is  professedly  a  com- 
mentary on  the  ordinances  of  Louis  XIV. 
But  in  illustrating  the  doctrines  they  sanction 
and  enforce,  it  refers  to  the  antecedent  usuages 
which  had  obtained  in  the  several  nations  of 
Europe  ;  the  ordinances  of  the  free  Imperial, 
French,  Italian,  and  Hanseatic  towns  ;  the  city 
of  Wisbuy  on  the  Baltic  ;  imperial  and  royal 
ordinances  ;  and,  among  the  rest,  some  of  their 
principles  are  said  to  have  been  deduced  from 
the  ordinances  of  Eleanor  (Conference  de  1'or- 
donnance,  Louis  XIV.,  7),  wife  of  Henry  II., 
King  of  England,  then  Duchess  of  Guienne, 
one  of  the  fiefs  held  of  the  crown  of  France, 
and  of  consequence,  in  the  spirit  of  those 
times,  the  duchess  was  considered  as  one  of 
its  vassals.  These  ordinances  were  afterwards 
confirmed  and  enlarged,  according  to  the 
French  writers,  by  her  son,  Richard  I.,  King 
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of  England,  who  was  also  Duke  of  Guienne, 
and,  of  course,  stood  in  the  *same  re-  [*122 
lation  to  the  crown  of  France  with  his  mother. 
But  the  English  respect  them  as  the  pro- 
duction of  that  king.  This  is  merely  intimated 
by  way  of  illustrating  the  origin  of  the  usages 
which  influence  the  modern  commercial  regula- 
tions, and  the  little  regard  which  has  been  paid 
to  the  authority  which  promulgated  them  ; 
for,  in  this  instance,  on  the  foot  of  authority, 
they  would  probably  have  been  indignantly 
rejected  by  the  French,  as  the  act  of  one  of 
the  feudatories  of  the  monarchy. 

The  laws  of  Oleron  could  receive  no  sanc- 
tion in  France ;  and,  perhaps,  not  in  En- 
gland, from  the  authority  of  King  Richard ; 
and  it  has  even  been  doubted,  from  the  lan- 
guage in  which  they  are  published,  and  from 
the  places  mentioned  in  them,  whether  their 
object  extended  beyond  the  duchy  of  Guienne. 
There  were  unfavorable  circumstances  arising 
from  the  relative  situation  of  the  prince  who 
enacted  and  the  princes  whose  subjects  received 
them,  to  repel  their  introduction,  even  on  the 
ordinary  ground  of  public  utility  and  conven- 
ience ;  and  yet  it  appears,  from  the  French 
writers,  that  they  are  considered  as  forming 
part  of  their  maritime  code. 

The  laws  of  Oleron  have  been  mentioned  as 
a  compilation,  and  probably  were  so.  They 
must  have  obtained  the  authority  attached  to 
them,  in  consequence  of  their  intrinsic  worth, 
and  the  estimation  in  which  they  were  held,  to 
regulate  the  intercourse  between  the  merchants 
of  different  nations. 

If  such  their  origin,  and  such  the  steps  in 
which  we  trace  the  progression  of  these  cele- 
brated codes,  from  ancient  to  modern  times, 
why  should  the  inquiry  whence  they  orignat- 
ed,  be  permitted  to  banish  from  our  country 
the  we!  1-established ,  salutary  usages  *of  [*  1 23 
trade,  sanctioned  by  the  long  experience  of 
the  European  nations  ? 

The  English  courts  consult  the  French  au- 
thors on  general  maritime  law.  Park  observes 
that  the  ordinances  of  Louis  XIV.  "are  an 
excellent  body  of  sea-laws,  to  the  merit  of 
which  all  Europe  has  borne  testimony  "  (Park's 
Intro.,  39),  and  he  remarks  that  they  had  the 
good  fortune  to  meet  with  a  laborious  commen- 
tator in  Valin,  who,  he  says,  "  being  thorough- 
ly sensible  of  the  advantages  which  his  coun- 
try must  necessarily  derive  from  such  an 
excellent  code,  has,  with  a  degree  of  labor 
and  industry  which  excite  our  admiration,  and 
which  are  highly  deserving  of  imitation, 
placed  it  in  the  most  favorable  point  of  view  ; 
has  cleared  up  every  obscurity  by  tracing 
their  laws  to  their  ancient  sources,"  &c. 

Of  Emerigon  (Park's  Intro.,  40),  he  also 
speaks  in  terms  of  high  approbation,  and  of 
the  "infinite  labor,  unwearied  study  and  re- 
flection "  with  which  he  had  made  his  collec- 
tion. 

All  our  laws  relative  to  insurances  and  bot- 
tomry are  derived  to  us  from  similar  sources, 
and  I  rather  think,  though  I  speak  only  from 
general  recollection,  not  having  examined  the 
point,  that  few  other  than  restraining  statutes 
exist  in  Britain  respecting  them. 

This  case  has  been  likened  to  the  case  of  a 

judgment  and  mortgage  ;   but  in  both  cases, 

though  the  existence  of  the  lien  must  necessa- 
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rily  terminate  by  the  operation  of  a  title  para- 
mount, or  with  the  destruction  of  the  subject 
on  which  it  attaches,  the  debt  survives.  The 
right  of  the  holders  of  those  securities  may  be 
more  circumscribed  by  events  of  that  descrip- 
tion, as  to  object,  but  retain  all  their  energy 
124*]  as  to  the  person,  *and  remaining  prop- 
erty of  the  judgment  debtor  or  mortgageor,  and 
the  safety  of  property  bound  by  the  judgment 
or  mortgage  does  not  form  the  essence  of  the 
debt.  Not  so  with  a  bottomry  interest,  which 
perishes  with  the  ship  to  which  it  attaches. 

It  will  be  perceived  that  I  have  not  con- 
fined myself  precisely  to  the  line  in  which  this 
case  has  been  discussed,  or  pursued  it  in  the 
extent  to  which  it  was  protracted  ;  that  I  limit 
my  opinion  simply  to  the  points,  that  there  is 
no  ground  to  question  the  judgment  of  the 
Royal  Consulado,  and  that  the  owner  of  a  ship, 
covered  by  a  bottomry  bond,  to  an  amount 
beyond  her  value,  has  not  an  insurable  in- 
terest. 

I  am,  therefore,  of  opinion,  that  the  judg- 
ment of  the  Supreme  Court  be  reversed. 

Judgment  of  reversal. 
Reversing— 2  Caines,  13. 

Cited  in— Hopk.,  235;  7  How.,  344;  20  How.,  315;  3 
.Sand.,  63. 


ABRAHAM        BLOODGOOD,       Appellant, 
MARTINUS  ZEILY,  Respondent. 

Mortgage — Forfeiture — Judgment  on  Bond — Ex- 
ecution— Transfer  of  Other  Property  as  Secu- 
rity— Nature  of— Sale — Acco u nling — Redemp- 
tion— Lapse  of  Time — Agreements  Between 
Mortgageor  and  Mortgagee  as  to  Surplus  on 
Resale. 

If  after  a  mortgage  be  forfeited,  and  execution 
:sued  out  on  a  judgment  recovered  on  the  bond,  a 
conveyance  to  secure  a  portion  of  the  mortgage 
money  be  made  of  other  property,  redeemable  on 
paying  a  certain  sum  at  a  future  day,  such  convey- 
ance will  partake  of  the  quality  of  the  original 
transaction,  and  be  deemed  a  mortgage,  and  not  a 
defeasible  purchase;  therefore,  if,  after  lapse  of 
the  day  for  repayment,  the  lands  conveyed  be  sold 
to  a  buna  fide  purchaser,  though  the  purchase  will 
not  be  impeached,  the  grantor  will  be  entitled  to  an 
.account,  and  the  sum  at  which  the  land  was  sold, 
with  interest,  will  be  the  amount  for  which  he  will  be 
entitled  to  credit,  though  he  did  not  demand  a  re- 
demption, for  more  than  six  years  after  the  day  of 
repayment. 

After  a  judgment,  an  execution  and  sale  under  a 
mortgage  bond,  the  court  will  not  open  the  account 
on  the  mortgage,  though  there  be  some  degree  of 
irregularity  in  the  accounts,  if  from  the  whole  they 
.appear  to  be  fairly  closed. 

Qucere.  If  an  agreement  by  a  mortagee,  who  has 
bought  in  the  mortgaged  premises,  to  divide  with 
the  mortgageor  the  surplus  produce  of  a  resale, 
After  deducting  debt  and  costs,  if  he  will  show  the 
best  lands,  so  as  to  get  for  the  estate  a  given  sum, 
be  a  valid  agreement ;  or  whether  the  showing  the 
Jauds  be  a  condition  precedent  ? 

Citations— 1  P.  Wms.,  288 ;  1  Bro.  Parl.  Cas.,  149 ; 
4  Id.,  142 ;  1  Pow.  on  Mort.  (4th  ed.),  189-184. 

THE  respondent,  by  his  bill,  in  the  court  be- 
low, set  forth,  that  in  1783,  he  purchased 
from  the  appellant  a  farm,  then  lying  in  the 
-County  of  Albany,  called  the  Clabergh,  for 
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which  he  was  to  give  £450.  That  of  this  sum 
he  paid,  on  the  purchase,  £100  *in  [*125 
money,  25  skepples  of  wheat,  and  8  cwt.  of 
flour,  executing  for  the  residue,  a  bond  and 
mortgage,  dated  February  24,  1784,  being  the 
day  after  the  date  of  the  conveyance  to  him- 
self. That  the  appellant  having  obtained 
judgment  on  the  bond,  sued  out,  on  Septem- 
ber 1,  1789,  a  fi.  fa.  directing  a  levy  to  be 
made,  for  £510  debt  and  costs,  which  was  ac- 
cordingly done.  That  a  sale  did  not  actually 
then  take  place,  because  the  respondent,  on 
the  19th  of  the  same  month,  in  order  to  obtain 
a  longer  time  for  payment,  assigned  to  the  ap- 
pellant, as  an  additional  security  for  the  money 
due  to  him,  class-rights  for  1,400  acres  of  land, 
located  at  the  south  end  of  Cayuga  Lake,  with 
a  power,  authorizing  him  to  take  out  letters 
patent,  in  his  own  name  ;  and  the  appellant, 
at  the  same  time,  executed  to  the  respondent, 
by  way  of  defeasance,  a  bond  for  £800,  con- 
ditioned, that  if  the  respondent,  his  heirs,  «fcc.. 
should  pay  the  appellant,  his  heirs,  <fcc.,  £250 
within  one  year  from  the  date  thereof,  then 
the  assignment  of  the  class-rights  should  be 
y9id.  The  bill  then  stated  that  the  appellant, 
in  October,  1790,  under  an  execution  issued 
upon  his  former  judgment,  sold  the  Clabergh 
farm,  and  having  himself  purchased  it  in,  di- 
rected the  sheriff  not  to  sell  the  personal  estate 
of  the  respondent,  as  he,  the  appellant,  was 
fully  satisfied.  That  immediately  after,  the 
appellant  declared  to  the  respondent,  he  knew 
of  two  persons,  who  were  desirous  of  purchas- 
ing the  farm,  which  he  meant  to  sell  for  £500, 
and  therefore  requested  the  respondent  to  show 
them  the  best  lands,  it  being  his  intention  to 
divide  with  the  respondent  the  surplus  which 
might  arise,  after  payment  of  debt,  interest  and 
costs;  therefore,  to  avoid  the  expense  and 
trouble  of  a  deed  from  *the  sheriff,  the  [*  1 2O 
respondent,  at  the  instance  of  the  appellant, 
conveyed  the  farm  to  him,  in  consequence  of 
which  he  entered  into  possession,  and  sold  the 
property  for  £500  to  one  Henry  Effener,  to 
whom  the  respondent  had,  bv  the  appellant's 
request,  shown  the  estate.  That  letters  patent 
had  been  obtained  by  the  appellant,  in  his  own 
name,  for  the  class-right  lands,  which  were 
worth  £4,000.  The  bill  then  set  forth  the 
usual  application  for  a  settlement,  offering  to 
allow  nil  reasonable  costs,  &c.,  if  the  appel- 
lant would  account  for  the  proceeds  of  the 
sale  to  Effener,  and  reconvey  the  1,400  acres, 
which  it  concluded  bv  praying  to  be  decreed. 
The  appellant,  by  his  answer,  admitted  the 
purchase  of  the  Clabergh  farm,  its  subsequent 
sale  under  the  execution,  and  his  buying  it  in, 
as  alleged  ;  but  the  sum  directed  to  be  levied, 
or  the  amount  precisely  due,  he  could  not,  he 
said,  recollect.  He  acknowledged,  also,  the 
assienmeut  of  the  class-rights,  his  taking  out 
the  Tetters  patent  in  his  own  name,  the  execut- 
ing to  the  respondent  the  bond  for  £800  con- 
ditioned as  set  forth,  and  selling  the  farm  to 
Effener  ;  but  he  insisted  the  assignment  of  the 
class-rights  to  have  been  in  consideration  of 
£100  therein  expressed,  and  denied  that  it  was 
made  as  a  security  for  payment  of  the  debt 
due  on  the  bond  and  mortgage  ;  or  that  he  had 
any  communication  with  the  respondent,  after 
the  sheriff's  sale,  or  requested  a  conveyance  ; 
on  the  contrarv,  he  averred  that  he  received  a 
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deed  from  the  sheriff,  dated  September  12, 
1791  ;  though  he  acknowledged  to  have  sold, 
in  1796,  the  1,400  acres  of  class-rights  to 
Simeon  De  Witt,  Esquire,  for  £500,  which  was 
the  highest  price  that  could  then  be  obtained. 
127*]  *On  the  nature  of  the  assignment  of 
the  class -rights,  whether  it  was  a  defeasible 
purchase,  or  merely  an  additional  security,  as 
both  parties  relied  on  the  facts  in  the  bill  and 
answer,  neither  examined  any  witnesses.  To 
show,  however,  an  adequacy  of  price,  in 
the  consideration  stated  in  the  answer,  the 
president  of  the  Senate  was  interrogated,  and 
he  deposed,  that  in  September,  1789,  the  value 
of  class-rights  was  from  £5  to  £10  per  100 
acres.  That  in  1790  and  1791,  he  located 
13,000  acres  for  about  two  shillings  per  acre. 
That  in  1792  he  purchased,  for  $100,  a  lot  of 
600  acres,  more  valuable  than  the  class-rights 
in  question,  and  on  which  they  adjoined. 

To  establish  the  sum  due  on  the  Clabergh 
farm,  at  the  time  of  its  sale,  the  agreement  to 
divide  the  surplus,  after  satisfying  the  appel- 
lant, the  subsequent  purchase  by  Effener,  and 
the  liability  of  the  appellant  to  account  for  the 
value,  two  witnesses  were,  together  with  Eff- 
ener himself,  examined. 

The  first  two  deposed,  they  were  present 
when  the  property  was  sold  by  the  sheriff  ; 
that  the  appellant  acknowledged  his  original 
demand  was  only  £500,  from  which  were  to 
be  deducted  some  payments  received  ;  one  to 
the  amount  of  £100,  which  had  not  been 
credited.  That  the  appellant  further  said,  if 
the  respondent  would  show  the  best  lands,  so 
that  £500  might  be  obtained  on  the  resale,  he 
should  have  the  whole  amount  of  what  might 
remain,  after  discharging  debt  and  costs. 

Effener  testified  that  the  respondent,  in  con- 
sequence of  a  written  request  from  the  appel- 
lant, showed  him  the  Clabergh  farm,  of  which 
he  became  the  purchaser,  for  £500. 

Upon  these  facts,  his  Honor,the  Chancellor, 
decreed  "that  the  accounts  between  the  par- 
128*1  ties,  relating  *to  the  mortgage,  re- 
mained closed,  the  mortgage  being  satisfied ; 
but  inasmuch  as  it  had  not  satisfactorily  ap- 
peared to  the  court  whether  the  £100  proved 
to  have  been  paid  by  the  complainant  to  the 
defendant,  was  the  consideration  expressed  in 
the  assignment  of  the  class-rights,  for  1,400 
acres,  or  another  sum  of  money  ;  and  inasmuch 
as  that  assignment  was  considered  by  the  court 
as  an  additional  security  for  the  money  pay- 
able on  the  mortgage,  and  made  for  no  other 
purpose  or  intent,  and  inasmuch  as  the  defend- 
ant has  admitted  that  he  procured  letters  patent 
for  the  1,400  acres,  which  he  has  since  disposed 
of  ;  and  as  the  court  was  not  fully  advised  to 
what  measure  of  compensation  the  appellant 
was  entitled  for  the  1,400  acres  ;  his  honor 
directed  that  it  be  referred  to  a  master,  to  as- 
certain when  and  in  what  .manner  the 
£100  was  paid  to  the  complainant ;  what  was, 
on  December  1,  1792,  the  value  of  the  said 
1,400  acres,  and  what  their  value  on  the  same 
day,  in  the  year  1796  ;  and  that  a  master  ex- 
amine Effener,  whether,  at  the  time  he  deliv- 
ered the  written  request  mentioned  in  his 
deposition  to  the  complainant,  or  at  any  time 
afterwards,  the  complainant  showed  to  him 
the  mortgaged  premises,  or  any,  and  what  part 
thereof  ;  and  that  the  said  master  report  the 
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proofs  taken  in  the  premises,  and  his  opinion 
thereon,  and  that  all  further  directions  be  re- 
served until  such  report  shall  be  made."  From 
this  decree,  the  case  now  came  up,  on  ap- 
peal, and  the  Chancellor  thus  assigned  his 
reasons : 

Mr.  President :  On  this  case,  three  questions 
arise.  1st.  Whether  the  respondent  is  entitled 
to  an  account?  2d.  Whether  to  the  surplus  of 
the  production  of  the  sale  by  the  appellant, 
after  satisfying  *debt  and  costs?  3d.  [*12t> 
Whether  to  a  conveyance  for  the  1,400  acres 
located,  and  granted  to  the  appellant,  or  a  com- 
pensation for  them  ? 

As  to  the  first  question,  the  parties  have  not 
made  out  what  was  the  consideration  money 
agreed  to  be  paid  on  the  purchase  of  the  farm  in 
question.  The  respondent  alleges  it  was  £450. 
The  appellant,  in  his  answer,  declares  he  does 
not  recollect  it,  and  the  deed  imports  it  to  be 
£410.  The  respondent  alleges  that  £100,  some 
wheat  and  flour,  were  paid  on  account,  and  the 
mortgage  taken  for  the  residue. 

The  mortgage  is  also  for  £410.  It  is,  there- 
fore, evident,  from  the  written  transactions  of 
the  parties,  that  the  sum  due  on  February  24, 
1784,  the  date  of  the  mortgage,  was  £410 ; 
and  though  the  respondent's  allegations  are 
not  otherwise  to  be  regarded,  if  not  admitted 
or  verified,  than  as  limiting  his  claim,  if  they 
are  admitted  to  that  intent,  it  appears  from  his 
own  showing  that  the  money,  wheat  and  flour, 
alleged  in  his  bill  to  be  paid  in  satisfaction  of 
the  consideration  money,  were  paid  prior  to 
the  execution  of  the  mortgage,  and,  therefore, 
cannot  be  received  as  a  credit  on  the  debt  se- 
cured by  it. 

There  is  no  other  allegation  in  the  bill  of  a 
payment  made  on  the  part  of  the  respondent, 
though  one  of  the  witnesses  swears  that  at 
the  time  of  the  sale  the  respondent  alleged, 
and  the  appellant  admitted,  that  a  credit  had 
been  omitted  of  £1§0 ;  and  the  subsequent 
declaration  of  the  appellant  that  he  was  satis- 
fied with  the  product  of  the  sale  of  the  farm, 
and  his  direction  to  stay  the  sale  of  the  per- 
sonal property  of  the  respondent,  appear  to 
have  been  prompted  by  the  admission  of  such 
payment. 

*This  is  strongly  corroborated  by  the  [*13O 
result  of  the  calculation  of  the  amount  of  the 
principal  and  interest,  payable  on  the  mort- 
gage, and  the  amount  of  the  moneys  admitted 
to  have  been  paid  in  satisfaction,  from  which  it 
appears,  that  at  the  time  of  the  sale,  a  sum  some- 
what exceeding  £100  beyond  the  production 
of  the  sale,  was  necessary  to  satisfy  the  appel- 
lant. 

Both  parties  seem  to  have  conceded  that 
the  debt  was  satisfied,  and  the  respondent  has 
not  pretended  that  it  was  overpaid  ;  though, 
from  the  irregular  mode  in  which  the  business 
was  conducted,  the  precise  manner  in  which 
it  was  affected  cannot  be  satisfactorily  de- 
veloped, nor  does  it  appear  to  me  necessary  to 
attempt  it ;  for  there  is  ground,  in  my  opinion, 
to  consider  the  account  respecting  the  mort- 
gage as  closed,  excepting  only  as  to  one 
item,  which  requires  some  further  examina- 
tion. 

The  £100  which  the  respondent  alleged  he  had 

paid,  and  the  appellant  admitted  to  have  been 
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paid,  rests  merely  on  those  declarations,  made 
at  the  time  of  the  sale  of  the  farm.  No  re- 
ceipt has  been  produced;  no  circumstance  dis- 
closed, from  which  the  time  and  manner  of 
the  pajunent  can  be  collected.  Connecting 
these  considerations  with  the  manner  of  ad- 
justing the  class-rights,  some  doubts  are  ex- 
cited in  my  mind^  whether  the  £100  so  paid  is 
not  the  sum  described  as  the  consideration 
money  in  the  assignment  of  the  class-rights. 

To  elucidate  this  point  only,  and  not  to 
open  the  account  on  the  mortgage,  I  think 
it  a  proper  object  of  reference  to  a  master. 

As  to  the  second  point.  Whether  the  re- 
spondent is  entitled  to  the  difference  be- 
tween the  purchase  and  sale  price  of  the 
farm? 

131*[  *Here  the  respondent  has  limited  his 
demand  by  his  bill  to  one  half  ;  the  evidence 
would  entitle  him  to  the  whole,  if  to  any- 
thing. 

That  the  appellant  promised  that  he  would 
divide  such  difference  with  the  respondent,  is 
not  positively  denied  by  the  appellant  in  his 
answer  ;  and  it  has  been  proved  by  two  wit- 
nesses who  were  present,  and  swear  to  the 
conversation.  But  they  declare  that  the  prom- 
ises were  made  on  the  condition  that  the  re- 
spondent should  show  "the  best  of  the  land," 
to  persons  disposed  to  become  purchasers,  so 
as  to  enable  him  to  sell  it  at  £500.  It  is  proved 
that  the  appellant  sold  the  land  for  £500.  But 
though  there  is  proof  that  the  appellant  re- 
quired the  respondent  to  show  the  farm,  by  a 
letter  delivered  to  him  by  Henry  Effener,  the 
person  who  afterwards  purchased  it,  there  is 
no  evidence  of  a  compliance  with  that  re- 
quest. 

The  result  expected  to  be  produced  by  the 
respondent's  showing  the  farm,  was  actually 
produced  by  the  selling  it  for  £500  ;  but  it  is 
not  ascertained  whether  he  did  or  did  not  per- 
form the  act  which  entitled  him  to  the  benefit 
of  the  appellant's  promise.  If  he  did  not,  I 
can  discover  no  ground  on  which  I  can  decree 
its  performance,  for  the  showing  the  land  was 
in  the  nature  of  a  condition  precedent.  The 
delivery  of  the  letter  containing  this  request, 
and  the  subsequent  purchase  01  the  farm,  by 
the  bearer  of  it,  for  the  sum  fixed  by  the 
agreement,  I  think,  however,  raises  that  kind 
of  presumption  that  the  service  was  actually 
performed,  which  will  warrant  a  further  in- 
quiry out  of  the  ordinary  course.  I  therefore, 
132*]  also,  referred  *it  to  the  master,  to  in- 
quire whether  the  respondent  showed  the  farm 
to  Henry  Effener,  in  consequence  of  the  letter, 
or  at  any  other  time  before  or  after  it  was 
written. 

I  further  stated,  Mr.  President,  that  I  should 
have  no  objection,  on  the  coming  in  of  the 
report  on  this  subject,  to  hear  the  parties,  on 
the  regularity  of  this  last  point  of  reference, 
if  either  of  them,  from  its  nature  or  object, 
supposed  it  not  in  strict  unison  with  the 
course  of  proceeding  in  the  court  below. 

As  to  the  third  point.  I  have  little  doubt 
that  the  assignment  of  the  class-rights  was 
made  under  the  pressure  of  an  execution, 
without  an  advance  of  money  on  account  of 
the  purchase  ;  for  the  appellant  does  not  pre- 
tend it  in  his  answer,  and  the  nature  of  the 
transaction  forcibly  repels  any  presumption 
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arising  from  its  acknowledgment  in  the  assign- 
ment. But  whatever  the  intent,  all  the  cir- 
cumstances attending  it  indicate  that,  equitably 
construed,  it  can  only  be  considered  as  an  ad- 
ditional security.  The  bond  speaks  a  plain 
language.  It  contains  a  clause  in  the  condi- 
tion, that  if  £250  pounds  were  paid  in  one 
year,  that  then,  not  only  that  bond,  but  the 
assignment,  should  be  void.  It  was  coupled 
with  a  forbearance  for  one  year,  and  for  this 
forbearance  £150  was  executed,  beyond  the 
legal  interest,  if  the  respondent  should  have 
it  in  his  power  to  redeem,  at  the  expiration  of 
that  period.  I  am,  therefore,  very  clear,  that 
the  doctrine  of  conditional  purchase-right  is 
wholly  inapplicable,  and  that  the  appellant 
ought  to  respond  for  the  1,400  acres  of  land 
located. 

If  this  land  had  not  been  alienated,  the  ap- 
pellant having  become  a  trustee  for  the  re- 
spondent, so  soon  *as  the  grant  to  him  [*133 
was  perfected,  a  conveyance  of  it  to  the  re- 
spondent would,  I  think,  under  the  circum- 
stances of  this  case,  be  a  thing  of  course.  But 
the  appellant  alleges  that  he  has  sold  it ;  and, 
as  it  is  not  pretended  that  Mr.  De  Witt,  the 
grantee,  had  notice  of  the  trust,  the  convey- 
ance to  him  must  be  considered  as  valid,  and 
hence  it  may  become  a  question  of  some  diffi- 
culty, what  ought  to  be  the  measure  of  com- 
pensation. 

As  then  advised,  I  incline  to  think  that  the 
period  at  which  the  land  ought  to  be  valued 
was  the  time  of  the  demand,  which  is  stated  to 
have  been  in  1796,  though  the  sale  was  made 
in  1792. 

Without,  however,  giving  an  opinion  on  this 
subject,  I  ordered  it  to  be  referred  to  a  master, 
to  ascertain  what  was  the  value  of  the  1,400 
acres  of  land,  at  both  those  periods,  but  if  any 
improvements  had  been  made  thereon,  exclu- 
sive of  such  improvements  and  the  sum  ex- 
pended by  the  appellant,  in  obtaining  the 
letters  patent  therefor. 

The  question  respecting  the  validity  of  a 
sale  of  an  equity  of  redemption,  which  was 
urged  in  the  course  of  the  argument,  is  set- 
tled, I  conceive,  by  the  respondent's  own 
showing,  that  he  confirmed  the  sale  by  a  sub- 
sequent conveyance. 

Mr.  Lvsh,  for  the  appellant.  This  case  pre- 
sents two  questions.  1st.  Was  the  respondent 
entitled  to  one  half  of  the  surplus,  if  any,  on 
the  sale  to  Effener  of  (he  Clabergh  farm  ?  2d. 
Was  the  conveyance  of  the  class-rights  a  de- 
feasible purchase,  or  a  mortgage  ?  On  the  first 
point,  it  is  evident,  there  was  no  surplus  in 
fact.  A  short  statement  will  show  this. 

*February    24th,    1784,    there    was    [*134 

due,  -  £410 

Interest  to  the  19th  September,  1789,  -   159  18 

Due  the  appellant  on  that  day,  -  £569  18 
Deduct  then  paid,  -  -  100 


Balance  remaining,      -  ...  £4(59 

Add  interest  from  thence  to  the  day 
of  sale       .....         ....     si 

Poundage  and  costs,    ......       17 


Due  on  the  Clabergh  farm  when  sold,  £517  18 
•  It  is,  therefore,  clear,  then,  that  the  alx>ve 
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sum,  and  not  £374  only,  was  justly  owing  to 
the  appellant  when  the  property  was  brought 
to  sale.  The  price,  therefore,  paid  by  Effener, 
•could  not  yield  a  surplus.  But  allowing  that 
there  was  one,  still  the  appellant  would  not  be 
bound  to  pay  it  over.  His  declarations,  that 
are  now  relied  on,  and  endeavored  to  be  turned 
against  him,  were  made  in  the  unsuspecting 
goodness  of  his  heart,  and  without  any  consid- 
eration. They  amounted  to  nothing,  and  can 
be  considered  but  as  a  nude  pact.  It  may  be 
said  that  a  very  trifling  thing  will  be  sufficient 
to  raise  a  consideration,  and  for  this  the  au- 
thority of  1  Pow.  on  Cont. ,  342,  343,  may  be 
cited.  But  he  does  not  seem  to  have  appre- 
hended the  cases  to  which  he  refers.  They 
merely  establish  that  where  a  consideration  has 
passed  a  very  little  will  amount  to  an  acknowl- 
edgment. Thus,  in  the  decision  from  Croke 
•(Sir  Anthony  Sturlyn  v.  Albany,  Cro.  Eliz., 
•97),  A  demised  to  B,  and  B  assigned  to  C,  who 
promised  A  to  pay  the  rent  due,  if  he  would 
produce  to  him  the  deed  by  which  it  was  re- 
served. A  showed  him  the  deed,  and  held  that 
he  was  bound.  So  in  that  from  Dyer  (272,  b. 
n.  32,  Gilbert  v.  Ruddeard),  the  defendant  had 
received  £50  from  the  debtor  of  the  plaintiff, 
135*]  and  when  called  on  for  it,  *said  he 
was  not  at  leisure,  but  would  pay  it  at  another 
day.  To  make  a  contract  valid,  both  parties 
must  be  bound.  Here  the  respondent  was  not, 
for  he  never  assented.  Upon  this  principle, 
therefore,  the  contract  was  null,  and  though  a 
surplus  had  arisen,  it  could  not  have  been  re- 
covered. 

The  mere  inspection  of  the  assignment  is 
sufficient  to  determine  the  second  question,  and 
-evince  it  not  to  be  a  mortgage  It  has  not  one 
single  feature  belonging  to  such  instruments. 
There  is  no  loan  of  money  in  it ;  no  stipula- 
tion for  repayment  ;  no  covenant ;  no  remedy 
upon  it.  These  are  necessary  ingredients  to 
create  a  mortgage.  The  first  is  peculiarly  es- 
sential. A  defeasance  cannot  be  presumed,  for 
the  English  practice  on  this  point  is  unknown 
to  us.  Nothing  can  be  argued  from  its  not  ap- 
pearing that  the  assignment  was  ever  re- 
corded ;  for,  when-  it  was  executed,  class- 
rights  were  choses  in  action.  There  is  one  cir- 
cumstance which  seems  conclusive  in  ascer- 
taining the  nature  of  the  deed.  The  appellant 
was  empowered  to  take  out  the  letters  patent  in 
his  own  name,  and  thus  enter  on  the  land.  Had 
the  instrument  been  intended  to  operate  as  a 
mortgage,  this  would  not  have  been  done  ; 
for,  under  that  species  of  security,  the  mort- 
eageor  always  remains  in  possession.  This 
departure  from  general  usage  shows  a  mort- 
gage was  never  intended.  The  determinations 
in  Jaww  v.  Eyres  (2  Ch.  Cas.,  33),  Howard  v. 
Harris  (1  Vern.,  33),  WUlelt  v.  WinneU  (Ibid. , 
488),  and  Jennings  v.  Ward  (2  Vern.,  520), 
which  may  be  adduced,  as  strong  cases  of  re- 
deemability,  against  the  tenor  of  deeds,  do  not 
apply.  They  only  settle  the  rule  of  once  a 
mortgage,  and  ever  a  mortgage.  But  Cotterett 
v.  Purchase  (Cas.  temp.  Talbot,  61),  goes  the 
136*]  *whole  length  of  the  case  before  the 
court.  It  was  there  held,  that  an  absolute 
conveyance,  accompanied  with  possession,  will 
not  easily  be  presumed  a  mortgage,  though 
there  be  an  incongruous  covenant  in  it.  In 
JSnmcorth  v.  Griffith  (I  Bro.  Parl.  Ca.,  149),  a 
784 


purchase  of  an  equity  of  redemption  by  a 
mortgagee,  though  accompanied  with  a  writ- 
ten memorandum  of  an  agreement  to  permit  a 
redemption,  was,  after  a  lapse  of  the  day, 
ruled  to  have  become  absolute,  and  principally 
on  account  of  the  full  worth  of  the  estate 
having  been  paid.  This  circumstance  is  ex- 
actly analogous  to  the  ground  of  the  appel- 
lant's claim.  BarreUv.  Sabine  (1  Vern.,  268), 
shows  the  distinction  between  a  conditional 
purchase  and  a  mortgage.  The  first  requires  a 
strict  adherence  to  the  day  limited  for  the  re- 
purchase, because  lending  and  borrowing  is 
not  the  basis  of  the  contract,  and,  tnerefore, 
though  the  value  of  the  property  was  greatly 
enhanced,  and  there  was  a  clause  to  restore,  on 
repayment,  on  the  day  appointed,  the  court  re- 
fused to  direct  a  reconveyance,  as  the  sale  was 
absolute.  The  same  principle  is  found  in 
Flayer  v.  Lamngton(l  P.  Wms.,  268).  But  the 
case  most  like  the  present,  is  Tasburgh  v.  Ech- 
lin  (4  Bro.  Parl.  Ca.,  142).  There,  the  sum  of 
£200  lent  on  a  proviso,  similar  to  that  in  the 
assignment  of  the  class-rights,  was,  merely  be- 
cause there  was  no  covenant  for  repayment, 
held  to  be  a  conditional  purchase,  and  a  re- 
demption denied,  though  the  value  of  the  es- 
tate was  £900  per  annum,  and  the  lender  had 
himself  filed  a  bill,  praying  a  redemption  or 
foreclosure.  With  this  train  of  adjudications, 
therefore,  in  support  of  the  appellant's  title, 
there  can,  it  is  presumed,  be  little  doubt  of  a 
reversal. 

Mr.  *Van  Vechten,  contra.  The  [*137 
agreement  to  divide  the  surplus,  that  might  be 
produced  from  the  sale  of  the  Clabergh  farm, 
is  proved  by  the  testimony  of  two  witnesses. 
It  remains,  therefore,  only  to  show  that  there 
was  a  consideration  for  such  agreement,  and 
that  a  surplus  did  arise.  To  create  a  sufficient 
consideration,  the  mere  showing  the  lands 
would  suffice,  and  Effener  himself  proves  that 
it  was  performed.  In  support  of  there  being 
an  actual  surplus,  we  have  only  to  advert  to 
the  declarations  of  the  appellant  himself. 
When  the  land  was  struck  off  to  him  in  Octo- 
ber. 1790,  for  £340,  he  acknowledged  himself 
to  be  satisfied,  and  he  afterwards  sells  for 
£500.  This,  then,  must  have  left  a  surplus  of 
the  half  of  which  he  instantly  became,  under 
the  agreement,  trustee  for  the  respondent,  and 
of  course,  liable  to  account.  As  to  the  assign- 
ment of  the  class-rights,  the  circumstance  of 
its  being  given  under  the  pressure  of  an  exe- 
cution, merely  to  have  a  furthur  indulgence, 
shows  it  to  have  been  no  more  than  a  further 
security  for  the  original  debt ;  and  redeenmbil- 
ity,  of  course,  a  necessary  incident.  The  de- 
feasance with  which  it  was  accompanied,  still 
further  elucidates  this  idea,  and  corroborates 
our  position.  It  is  a  settled  principle  in  equity 
that  every  contract  for  the  securing  of  money 
is  a  mortgage.  (1  Pow.  on  Mort.,  146") 
Therefore,  though  the  condition  of  a  mortgage 
be  to  redeem  during  the  life  of  the  mort- 
gageor,  the  heir  will  be  entitled  to  redemption. 
(Kilmngton\.  Gardner,  1  Vern.,  192.)  Abso- 
lute conveyances,  accompanied  by  defeas- 
ances, in  separate  deeds,  are,  by  our  statute  con- 
sidered as  mortgages,  and  directed  to  be  regis- 
tered as  such.  *(Act  concerning  mort-  [*  1 38 
gages,  1  Rev.  Laws,  481,  sec.  3.)  The  case  of 
Manlove  v.  Ball  &  Bruton  (2  Vern. ,  84),  goes 
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the  whole  length  of  the  one  before  the  court. 
There,  in  consideration  of  £550,  an  absolute 
consideration  was  made  of  a  church  lease  for 
three  lives.  The  grantee  executed  a  separate 
instrument,  by  which  he  agreed,  on  payment 
of  £600  within  a  twelve-month,  to  reconvey. 
The  £600  were  not  paid.  Yet  a  redemption 
was  allowed  after  the  expiration  of  near 
,  twenty  years,  and  though  the  defendant  had 
twice  renewed  the  lease,  on  the  dropping  of 
.two  of  the  original  lives.  The  mere  lapse  of 
the  day  of  payment  never  works  an  injury, 
where  there  was  an  original  redeemable  inter- 
est. (Exton  v.  Greaves,  1  Vern.,  138  ;  Croft  v. 
Powel,  Com.,  603.)  Even  a  fine  and  non-claim 
for  five  years,  creates  no  difference.  (Bowell  \. 
Wattey,  1  Ch.  Rep.,  218  ;  Welden  v.  Duke  of 
York,  1  Vern.,  132.)  In  Stonhope  v.  Thaidier 
<Prec.  Ch.,  435),  an  estate-tail  created  for  the 
security  of  a  sum  of  money,  and  even  the  fee 
subsequently  acquired  by  a  recovery,  were 
held,  in  equity,  to  amount  only  to  a  mortgage, 
and  defeasible  on  payment  of  the  money  due. 
In  viewing  this  case,  it  is  to  be  remembered, 
that  redemptions  are  favored,  and  defeasible 
purchases  discountenanced.  (Howard  v.  Har- 
ris, 1  Vern.,  191.)  The  appellant  might  have 
treated  the  assignment  as  a  mortgage.  It  must, 
then,  be  equally  so  with  respect  to  the  re- 
spondent :  for  it  cannot  be  a  mortgage  on  one 
side  only. 

Mr.  Henry,  in  reply,  insisted  that,  however 
good  such  an  agreement  as  that  to  divide  the 
surplus  of  the  Clabergh  farm  might  have 
been,  if  assented  to,  it  could  not  prevail  be- 
tween the  respondent  and  appellant ; 
139*]  *because  the  former,  by  refusing  to 
Teconvey,  and  driving  the  latter  to  the  neces- 
sity of  receiving  a  sheriff's  deed,  had  destroyed 
all  mutuality.  To  establish  no  surplus,  he  re- 
lied on  the  statement  made  by  his  associate 
counsel  in  opening.  He  admitted  the  general 
rule  as  to  the  redeemability  attached  to  mort- 
gages, but  contended  that  defeasible  purchases 
were  an  exception  to  it,  as  they  did  not  rest  on 
&  borrowing  and  lending,  and  the  mere  agree- 
ment to  permit  a  repurchase  of  such  an  inter- 
est as  a  class-right,  which  was  only  a  chose  in 
action,  could  not,  he  said,  operate  as  a  mort- 
gage. 

Per  Curiam,  delivered  by  KENT,  Ch,  J.  It 
will  not  be  requisite  to  recapitulate  minutely 
the  facts  in  the  cause,  but  I  apprehend  it  will 
be  sufficient  to  state  the  points  that  have  been 
raised  for  our  consideration,  and  to  apply  the 
material  facts  to  those  points,  as  we  proceed  to 
discuss  them. 

The  appellant  contends  that  the  decree  is 
erroneous  :  1st.  In  making  the  proceeds  of  the 
sale  of  the  Clabergh  farm  any  basis  for  an  ac- 
count ;  and,  2d.  In  allowing  the  respondent  a 
right  of  redemption  as  to  the  assignment  of 
the  class-rights,  for  1,400  acres  of  land. 

1st.  The  accounts  between  the  parties,  rela- 
tive to  the  bond  and  mortgage,  do  not  appear 
to  have  been  kept  with  much  regularity  or 
precision,  and  it  would  be  difficult,  from  the 
facts  before  us,  to  make  an  accurate  liquida- 
tion of  those  accounts.  Nor  do  I  think  it 
necessary  so  to  do,  for  I  agree  with  the  court 
below,  in  the  propriety  of  considering  the 
accounts  relating  to  the  mortgage  as  closed, 
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and  that  the  mortgage  is  to  be  considered  as 
satisfied.  It  is  equally  needless  to  determine 
whether  the  agreement  to  *divide  the  [*14O 
surplus  moneys  arising  upon  the  sale  of  the 
farm '(if  any  such  agreement  was  made)  be 
valid  and  binding  upon  the  parties,  for  I  am 
satisfied  there  was  no  surplus  moneys  to  divide. 
The  balance  due  upon  the  bond  at  the  time  of 
the  sale  must  have  amounted  to  £500  and  up- 
wards, the  sum  at  which  the  farm  was  after- 
wards sold  to  Effener,  and  that,  too,  after 
allowing  as  a  credit,  the  sum  specified,  as  the 
consideration  of  the  assignment  of  the  class- 
rights.  With  respect  to  that  consideration,  I 
think  it  is  clear  that  it  was  not  created  by  the 
advance  of  cash  from  the  appellant  to"  the 
respondent.  The  answer  of  the  respondent 
does  not  pretend  it  was,  and  this  must  be  the 
sum  which  the  appellant,  at  the  time  of  sale, 
admitted  ought  to  have  been  credited  on  the 
bond.  The  assignment,  therefore,  of  the  class- 
rights,  must  have  been  taken  by  the  appellant, 
as  equivalent  to  the  payment  of  £100  upon 
the  bond. 

This  brings  me  to  the  consideration  of  the 
second  point.  Whether  the  respondent  be 
entitled  to  redeem.  I  consider  the  assignment 
of  the  class-rights  as  being  intended  bv  the 
parties  to  operate  as  the  payment  of  £100  on 
the  bond  and  mortgage.  It  was  not  given,  or 
accepted,  absolutely  as  cash,  but  as  a  security 
for  the  payment  of  so  much  of  the  antecedent 
debt,  and,  therefore,  I  entirely  agree  with  the 
Chancellor  that  it  is  not  to  be  considered  in 
the  light  of  a  defeasible  purchase,  but  as  an 
additional  security  for  a  part  of  the  pre-exist- 
ent  debt,  and  to  which  the  right  of  redemption 
was  necessarily  attached.  I  entertain  a  full 
persuasion  that  this  is  a  just  solution  ;  the  real 
truth  of  the  transaction.  The  internal  evi- 
dence of  the  case  is,  to  my  mind,  conclusive 
as  to  the  fact.  I  have  no  doubt  that  this  mode 
*of  securing  the  payment  of  £100,  in  [*141 
part  satisfaction  of  the  execution,  was  the 
cause  why  proceedings  under  the  execution 
were  stayed  from  September,  1789.  when  the 
assignment  was  made,  until  September,  1790, 
when  the  respondent  made  default  in  the  re- 
demption of  his  class-rights.  I  am  of  opin- 
ion, therefore,  that  a  right  of  redemption 
most  justly  and  equitably  attaches  to  this 
case. 

The  few  cases  that  are  to  be  met  with  of 
defeasible  purchases,  and  in  which  the  equity 
of  redemption  is  said  to  be  destroyed,  after 
the  limited  time,  by  agreement  of  (he  parties, 
are  cases  in  which  there  was  a  great  lapse  of 
time  between  the  forfeiture  and  the  application 
to  redeem.  (Flayer  v.  fsirington,  1  P.  Wms., 
268;  Ensworthv.  Griffith,  1  Bro.  Parl.  Can., 
149;  Tadtnrgh  v.  Echltn,  4  Bro.  Parl.  Oas..  142; 
1  Pow.  on  Mort.,  4th  ed.,  169-184;  and  Mr. 
Powell  admits,  in  page  183,  that  the  intention 
of  the  parties  must  be  clearly  proved,  or 
necessarily  implied,  otherwise  they  will  not  be 
taken  out'of  the  operation  of  the  general  rule.) 
The  intention  of  the  present  parties  is  so  far 
from  appearing  to  make  this  assignment  a 
defeasible  purchase,  as  contradistinguished 
from  a  collateral  security  for  a  dobt.  that  it  is 
manifest,  from  a  review  of  the  case,  that  the 
assignment  was  made  to  M-CUTC  £100  as  part 
of  the  bond,  and  by  th:ii  means  the  respoml- 
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ent  obtained  the  indulgence  of  another  year  to 
meet  the  execution. 

My  opinion,  therefore,  is  that  the  decree  is 
correct  in  attaching  the  right  of  redemption  to 
the  interest  assigned ;  but  as  the  1,400  acres 
have  since  been  sold  by  the  appellant,  and,  as 
we  must  intend,  to  a  bonajide  purchaser  with- 
142*]  out  notice,  the  only  *question  is  as  to 
the  measure  of  compensation  which  the  re- 
spondent is  entitled  to  receive. 

It  will  be  perceived  from  the  view  I  have 
taken  of  the  transaction,  that  the  respondent 
is  not  entitled  to  redeem,  without  paying  to 
the  appellant  the  £100  with  interest  from  the 
date  of  the  assignment.  That  sum,  therefore, 
must  be  deducted  from  the  amount  of  his 
compensation.  The  only  point  of  any  diffi- 
culty is  that  of  settling  the  time  at  which  the 
value  of  the  1,400  acres  is  to  be  computed.  If 
the  appellant  had  retained  the  lands  till  1796, 
when  the  respondent  demanded  a  release  of 
them,  he  would  have  been  obliged  to  restore 
the  lands,  or  their  then  value,  exclusive  of 
improvements  ;  but  he  had  previously  sold 
them  to  a  third  person  for  £500,  which  he 
states  to  have  been  the  highest  price  which 
could  be  obtained,  and  that  when  he  sold  them 
he  did  not  suppose  the  respondent  had,  or 
pretended  to  have,  any  claim  to  the  lands.  As 
the  respondent  assigns  no  reason  why  he  lay 
by  till  1796,  I  incline  to  the  opinion  that, 
under  the  circumstances  of  this  case,  the  price 
that  the  appellant  secured  for  the  lands,  would 
form  the  most  equitable  rule  of  computation. 
He  appears  to  have  sold  the  lands  under  a 
belief  that  they  were  absolutely  his. 

My  opinion  accordingly  is,  that  the  appel- 
lant be  decreed  to  account  to  the  respondent 
for  £500,  being  the  sum  for  which  he  sold  the 
1,400  acres,  together  with  interest  from  the 
time  of  sale,  which  was  on  December  1,  1792, 
and  costs  both  in  this  court  and  the  court  be- 
low, and  that  the  appellant  be  allowed  against 
that  sum  £100  with  interest  from  September 
19,  1789,  and  that  the  court  below  be  directed 
143*]  *to  execute  this  decree,  and  that  the 
decree  below  be,  in  all  other  respects,  re- 
versed. 

Judgment  accordingly. 
Cited  in— 3  Wood.  &  M.,  499. 


WILLIAM  AND  GEORGE  TAYLOR, 

Appellants, 

v. 
ANN  DELANCY,  Respondent. 

Administrator — Surrogate  to  Elect  From  Next 
of  Kin  of  Equal  Degree. 

The  surrogate  has  a  discretionary  power  to  elect 
out  of  those  of  the  next  of  kin  to  an  intestate,  any 
one  in  an  equal  degree,  and  grant  to  such  person 
sole  administration. 

Citations— Acts  of  Feb.  14, 1787,  and  March  27, 1801 : 
Stat.  21  Hen.  VIII.;  2  Bro.  Parl.  Cas.,  179. 

ON  appeal  from  a  decree  of  the  judge  of 
probates,  on  the  following  facts  : 
John  Taylor  died  intestate,  leaving  a  widow, 
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three  sons,  William,  George  and  Charles,  and 
three  daughters,  Ann,  the  respondent,  Pho?be 
and  Mary.  The  widow,  having  renounced 
the  administration,  the  two  daughters,  I'lnrlx- 
and  Mary,  united  with  their  husbands  in  pe- 
titioning the  surrogate  to  appoint  Ann  sole 
administratrix,  she  being  the  eldest  child. 
Against  this,  William  entered  a  caveat,  claiming 
a  right  to  be  joined  with  her,  which  she  de- 
nied. Whilst  the  caveat  was  pending,  the 
four  other  children  presented  to  the  surrogate 
an  ex-parte  paper,  stating  as  objections  to 
William  :  1st.  That  he  was  so  much  engaged 
in  commerce  as  not  to  have  time  to  attend  to 
the  estate.  2d.  That  the  family  could  not,  at 
all  times,  have  access  to  him,  which,  if  he  was 
an  administrator,  would  be  inconvenient.  8d. 
That  he  was  at  variance  with  the  other 
branches  of  the  family,  and  his  temper  such 
as  to  produce  discord  rather  than  harmony. 
4th.  That  they  were  persuaded  it  would  be  his 
object  and  interest  to  delay  a  settlement  of  the 
estate.  5th.  Because  the  law  does  not  favor 
joint  administrations. 

The  surrogate,  under  the  circumstances, 
decreed  administration  to  be  granted,  exclu- 
sively, to  *Ann.  From  this,  William  [*144 
appealed  to  the  judge  of  probates,  and  on  the 
proceedings  being  transmitted,  George  pe- 
titioned to  be  united  with  any  person  to  whom 
the  administration  might  be  granted.  His 
honor  having  affirmed  the  decree  of  the  sur- 
rogate, directed  sole  administration  to  Ann, 
on  which  the  case  was  now  brought  before 
this  court. 

Mr.  Henry,  for  the  appellants.  This  case 
brings  up  two  questions :  1st.  Whether  a 
surrogate  has  a  discretionary  right  to  elect, 
among  persons  in  equal  degree,  to  whom  he 
will  commit  administration.  2d.  Whether, 
admitting  this  discretion,  it  has,  on  the  present 
occasion,  been  duly  exercised.  To  determine 
the  first  point,  it  will  be  necessary  to  investi- 
gate the  origin  of  the  power,  now  conferred 
on  the  surrogate,  in  granting  administration  ; 
to  trace  from  it  its  common  Taw  source  to  the 
statute  provisions  in  England,  and  mark  the 
diversity  in  them,  from  the  act  of  our  Legis- 
lature on  the  subject. 

Antecedent  to  parliamentary  provisions,  the 
king,  in  cases  of  intestacy,  as  parens  patria, 
was  entitled  to  the  goods*  of  the  deceased,  in 
order  to  defray  the  expenses  of  his  funeral, 
discharge  his  debts,  and  apply  them  to  the 
benefit  of  his  wife  and  children.  If  there 
were  none,  those  goods;  as  a  branch  of  the 
royal  prerogative,  constituted  a  part  of  his 
revenue,  which  he  obtained  possession  of  by 
his  ministers,  and,  most  probably,  through  the 
medium  of  the  county  courts.  At  length, 
through  the  influence  of  ecclesiastical  persons, 
the  administration  of  intestates'  effects  was 
granted  to  the  ordinary,  who,  after  giving  one 
third  to  the  widow  and  children,  was  imagined 
to  dispose  of  the  residue,  or  dead  man's  part, 
in  pios  usus,  for  the  *benefit  of  his  [*145 
soul.  The  abuses,  however,  of  the  clergy, 
called  for  legislative  interposition,  and  it  waa 
by  the  31  Edw.  III.,  ch.  11,  enacted  that  the 
ordinary  should  grant  administration  to  the 
"next  and  most  lawful  friends"  of  the  de- 
ceased. This  was  construed  to  mean  such  of 
the  next  in  blood,  as  did  not  labor  tmder  legal 
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disabilities.  What  those  were,  are  specified  in 
Hensloe's  case  (9  Rep.,  89,  and  Toller's  Law  of 
Exec.,  66).  But  the  ingenuity  of  the  church- 
men attempted  to  narrow  this  right,  by  choos- 
ing from  among  those  of  the  next  of  kin,  him 
who  would  purchase  the  favor,  or  be  most  ob- 
sequious to  them  in  the  distribution.  This 
power  of  election  being  a  doubtful  right,  the 
21  Hen.  VIII.,  ch.  5,  was  passed  to  confer 
it.  By  the  words  of  the  statute,  the  ordinary 
is  empowered  to  grant  administration  to  the 
widow  or  next  of  kin,  or  both,  "as  by  the 
discretion  of  the  same  ordinary  shall  be  thought 
good.  And  in  case  where  divers  claim  the 
administration,  which  be  in  equal  degree  of 
kindred  to  the  person  deceased,  and  where  any 
person  only  desireth  the  administration,  as 
next  of  kin,  where,  indeed,  clivers  persons  be 
in  equality  of  kindred,  as  is  aforesaid;  that  in 
every  such  case,  the  ordinary  to  be  at  his  elec- 
tion and  liberty  to  accept  any  one  or  more 
making  request,  where  divers  do  require  the 
administration."  This  statute  is.  by  Black- 
stone  (2  Comm.,  496),  termed  an  enlarging  act. 
It  was  passed  to  give  privileges  to  the  church, 
and  confirm  that  power  of  election,  which 
they  before  used,  though  with  some  degree  of 
distrust,  of  nominating  the  most  pliable  of  the 
kindred  to  the  administration.  It  was  a  boon 
146*]  to  the  ecclesiastical  *order.  It  was 
the  abuse  of  it  which  induced  the  statute  of 
distributions  (22  and  23  Car.  II.,  ch.  10)  to 
put  an  end  to  those  frauds  which  had  been 
practiced  under  the  former  laws.  After  this 
plain  history  of  the  right  of  .election  in  the 
ordinary  to  exclude  some  and  prefer  others  to 
the  office  of  administration,  can  it  be  argued 
that  it  was  bestowed  to  avoid  the  inconven- 
ience of  joint  administrations?  It  is  not  the 
result  of  common  law  principles,  but  the  effect 
of  positive  institution;  and  if  our  act  does  not 
bestow  the  same  discretion,  it  cannot  exist. 
The  words  made  use  of  by  our  Legislature  are, 
that  administration  of  the  estate  of  any  person 
dying  intestate  shall  be  granted  "  to  the 
widow,  or  next  of  kin  of  the  intestate,  or 
some  of  them,  if  they,  or  any  of  them,  will 
accept  the  same."  (r.Rev.  Laws,  318,  sec.  5.) 
These  expressions  do  not  vest  the  surrogate 
with  a  discretionary  power  to  elect  one  of  the 
next  of  kin  solely,  and  in  exclusion  of  those 
who  "will  accept  the  same."  The  sentence, 
if  at  fulllength,  would  read  thus:  "to  the 
next  of  kin  if  they  will  accept  the  same,  to 
some  of  them,  if  any  of  them  will  accept  the 
same."  Therefore,  'if  all  in  the  same  degree 
accept  the  administration,  the  surrogate  must 
grant  it;  if,  indeed,  all  do  not  choose  to  accept, 
then  he  may  grant  to  some.  The  law  is  man- 
datory, and  does  not  allow  of  any  discretion. 
That  this  was  the  intention  of  those  who 
framed  and  revised  it,  is  evident,  from  com- 
paring the  phraseology  of  the  old  act  with  that 
of  the  present  day.  By  the  former,  the  ordi- 
nary was  empowered  to  grant  administration 
"  to  the  widow  or  next  of  kin  of  the  intestate, 
or  to  some,  or  one  of  them,  if  they  or  any,  or 
either  of  them  will  accept  the  same."  (Gainc's, 
147*1  fol.  ed.)  *No  such  words  are  to  be 
found  in  our  amended  code,  and  it  is  not  to  l>e 
presumed  they  were  rejected  without  reason. 
The  sixth  section  of  the  act  now  in  force  cor- 
roborates our  positions.  For  it  requires  all  the 
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next  of  kin  to  be  cited,  in  case  any  other  per- 
son should  apply  for  administration,  why 
cite  them  if  all  were  not  entitled?  No  incon- 
venience can  arise  from  the  bonds  required, 
because  each  administrator  is  allowed  to  find 
his  own  separate  surety.  As  to  the  second 
point,  we  surely  are  justified  in  saying,  though 
the  surrogate  may  be  entitled  to  the  discretion 
he  claims,  he  has,  in  the  instance  now  before 
the  court,  abused  it.  Our  system  allows,  it  is 
true,  to  its  judges,  the  exercise,  in  some  in- 
stances, of  their  discretion;  but  theft  it  must 
be  such  a  one  as  is  sound  and  lawful,  not  arbi- 
trary and  capricious.  Therefore,  if  once  duly 
made  use  ofr  it  can  never  be  revoked,  and  ad- 
ministration granted  to  another,  for  that  would 
be  arbitrary.  (11  Vin.  Abr.,  114,  pi.  10,  n.) 
Men,  and  even  a  mercantile  character,  have 
been  passed  by,  to  grant  administration  to  a 
woman,  whose  education  and  very  sex  must 
be  against  the  appointment.  This  last  circum- 
stance has  been  said,  of  itself,  to  be  an  objec- 
tion, because  "  she  may  marry,  and  so  put  her- 
self and  her  goods  under  the  power  of  another. " 
(Blackbvrmigh  v.  Dnru,  12  Mod.,  619.)  Should 
the  court  be  of  opinion  with  us,  they  will, 
therefore,  grant  the  administration,  as  we 
suggest,  to  all  who  will  accept;  for  in  cases  of 
this  sort,  when  the  decision  appealed  from  is 
set  aside,  the  inferior  tribunal  is  ousted  of  its 
jurisdiction,  and  the  court  which  reverses  shall 
grant  administration  d#  noro.  (Reeve  v  Denny 
11  Vin.  Abr.,  76,  pi.  12.) 

*  Messrs.  Harrison  and  Van  Vechten,  [*148 
contra.  The  rights  of  the  appellants  rest  en- 
tirely on  our  statute  provisions,  and  it  is, 
therefore,  unnecessary  to  travel  back  into  the 
remote  periods  of  ecclesiastical  abuse.  Ante- 
cedent to  the  general  repeal  (1  Rev.  Laws,  S.'iS, 
sec.  28)  of  the  English  acts  of  Parliament, 
those  of  Edw.  III.  and  Hen.  VIII.  were  in  use 
here.  When  they  were  abrogated,  it  was  not 
from  any  view  inimical  to  their  spirit,  but  to 
adopt  the  same  principles  under  an  act  of  our 
own.  The  existing  act  of  the  Legislature  is  to 
be  expounded  according  to  the  reason  of  the 
antecedent  law,  and  never  to  be  construed  to 
repeal,  further  than  that  reason  will  justify. 
The  discretion  now  practiced  by  the  surrogate 
has  been  sanctioned  by  a  usage  of  years.  Noth- 
ing but  a  clear  intent  ought,  therefore,  to  abo!- 
ish  it,  instead  of  the  constructive  alteration 
which  the  counsel  for  the  a ppcllant  has  labored. 
By  being  authorized  to  grant  to  some,  the  sur- 
rogate is  necessarily  empowered  to  refuse  to 
bestow  on  all.  cThe  words  of  the  law  clearly 
mean,  that  he  may  grant  administration  to  any, 
or  any  one  of  those  who  are  next  of  kin,  or  to 
any  one  of  them  who  will  accept  the  same. 
I  When  we  look  at  the  former  law,  which  it  was 
i  not  intended  to  depart  from,  we  can  easily  pre- 
ceived  that  the  "any"  must  signify  anyone, 
at  his  election.  This  power  of  election  "is  in- 
dispensably necessary.  Persons  next  of  kin 
may  be  under  disabilities,  which  would  render 
it  almost  criminal  in  the  surrogate  not  to  reject. 
They  may  be  bankrupts,  or  largely  indebted 
!  to  the  intestate.  Without  a  discretion,  there- 
fore, he  could  not  do  justice  to  the  estate.  But 
that  appointing  a  woman  should  be  an  abuse 
of  it  is  rather  singular,  when  the  Legislature, 
in  the  case  of  a  widow,  direct  it  to  oe  given 
to  her.  If  we  are  correct  in  our  idea  of  a  dis- 

787 


149 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


isor, 


149*]  cretion  *in  the  surrogate,  the  appeal 
cannot  be  maintained.  From  the  use  of  dis- 
cretionary powers  there  is  none.  It  is  contrary 
to  their  nature."  On  applications  for  new  trials, 
setting  aside  defaults,  rehearings  in  chancery, 
allowing  or  directing  informations  in  the  na- 
ture of  a  quo  warranto,  no  exception  can  be 
taken,  or  writ  of  error  brought.  They  may, 
indeed,  be  subjects  of  criminal  proceeding,  by 
indictment  or  impeachment,  but  never  can  be 
the  groundwork  of  appeal  or  error.  The  argv- 
mentum  ab  inconvenienti  is  conclusive  against 
the  right.  An  instance  has  very  lately  occurred 
in  the  city  of  New  York  of  a  death,  where  the 
next  of  kin  consisted  of  one  hundred  and  fifty 
persons,  all  in  the  same  degree.  This  alone  is 
sufficient  to  affirm  the  decree  below. 

Mr.  Pendleton,  in  reply.  We  must  construe 
the  clause  in  our  statute  distributively.  To 
the  next  of  kin,  if  they  will  accept,  or  some  of 
them  if  they  will,  or  any  of  them  if  they  will 
accept  the  same.  It  is  a  positive  law,  and 
however  inconvenient,  it  is  not  with  this,  or 
any  other  court,  to  repeal  it. 

Per  Curiam,  delivered  by  SPENCER,  J.  The 
appellants'  counsel  have  insisted,  1st.  That 
under  section  5  of  the  act  ' '  relative  to  the 
Court  of  Probate,  the  office  of  surrogate,  and 
the  granting  of  administration,"  there  is  no 
discretion  vested  in  the  surrogate  to  select  one 
of  ttie  next  of  kin  in  equal  degree,  where  they 
all  request  administrations,  and  are  under  no 
legal  disability.  2d.  That  in  this  case,  if  such 
discretionary  power  is  given  by  the  act,  it 
has  been  so  exercised  as  to  require  correction 
by  this  court. 

The  only  legislative  provisions  on  this 
subject  are  are  to  be  found  in  the  Act  of  Feb- 
15O*]  ruary  14,  1787,  *and  March  27,  1801. 
The  former  of  these  statutes  directs  "  that 
where  any  person  dieth  intestate,  the  widow, 
or  next  of  kin,  or  any  of  them,  of  the  de- 
ceased person,  if  they,  or  either  of  them  will 
accept  the  same,  &c.,  shall  deputed."  The  lat- 
ter statute  ordains  "  that  administration  of  the 
goods,  and  chattels,  and  credits  of  any  person 
dying  intestate,  shall  be  granted  to  the  widow, 
or  next  of  kin  of  the  intestate,  or  some  of 
them,  if  they,  or  any  of  them,  will  accept  the 
same."  These  acts  are  of  the  description  of 
revised  laws,  and  if  susceptible  of  doubt  in 
their  interpretation,  resort  must  be  had  to  the 
law  existing  antecedently.  By  the  constitution, 
the  British  statute  of  the  21st  Hen.  VIII.,  reg- 
ulating the  granting  of  administrations,  was 
adopted  and  recognized  as  the  raw  of  the  State. 
The  35th  article  of  the  constitution  ordains, 
that  such  parts  of  the  common  law  of  England, 
and  of  the  statute  law  of  England  and  Great 
Britain,  and  of  the  acts  of  the  Legislature  of 
the  colony,  as  together  did  form  the  law  of  the 
said  colony,  on  April  19,  1775,  should  be  and 
continue  the  law  of  this  State,  subject  to  such 
alterations  and  provisions  as  the  Legislature 
should  from  time  to  time  make  concerning  the 
same.  The  statute  of  the  21st  Hen.  VIIL  be- 
came thereby  the  law  of  the  State,  and  the  5th 
chapter,  3d  and  4th  sections  of  that  statute,  in 
express  terms,  gave  to  the  ordinary  a  right  to 
accept  one  or  more  administrators  when  there 
was  an  equality  of  kindred,  according  to  his 
discretion.  The  revisers  of  the  laws  m  1787 
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well  knew  that  this  statute  vested  a  discretion, 
and  still  we  find  no  terms  made  use  of  nega- 
tiving that  discretion,  or  purporting  to  change 
the  law.  So  far  from  this,  it  appears  to  me 
*that  the  words  "  or  any  of  them,"  in  [*151 
the  Act  of  1787,  if  they  were  now  to  receive  a 
construction  for  the  first  time,  confer  a  discre- 
tion on  the  surrogate.  My  opinion  is  founded 
on  this  proposition,  that  where  the  law,  ante- 
cedently to  the  resjsion  was  settled,  either  by 
clear  expressions  In  the  statutes,  or  adjudica- 
tions on  them,  the  mere  change  of  phraseology 
shall  not  be  deemed  or  construed  a  change  of 
the  law,  unless  such  phraseology  evidently 
purports  an  intention  in  the  Legislature  to 
work  a  change.  A  contrary  construction 
might  be  productive  of  the  most  dangerous 
consequences.  The  quaintness  of  expression 
in  some  of  the  ancient  British  statutes,  the 
circumstance  of  there  being  several  statutes 
on  the  same  subject,  required,  in  many  cases, 
an  entire  change  of  language,  but  it  has  never, 
until  now,  been  contended,  that  thereby  an 
alteration  of  the  law  was  to  be  inferred. 

If  this  was  a  case  wholly  depending  on  the 
statutory  provision  of  the  Act  of  March  27, 
1801  (and  to  this  as  a  revised  law,  the  same  ob- 
servations are  applicable,  as  have  been  made 
in  relation  to  the  statute  of  February  14,  1787), 
I  should  incline  to  the  opinion  that  the  words, 
"or  any  of  them,"  would  vest  a  discretionary 
power  in  the  surrogate,  of  making  an  election 
between  those  in  equal  degree.  If,  however, 
the  words  are  doubtful,  arguments  from  incon- 
venience would  have  a  decisive  and  conclusive 
influence.  Nothing  could  be  more  absurb 
than  to  require  the  surrogates  to  confer  the 
right  of  administering  on  all  who  are  next  of 
kin,  and  who  may  desire  it,  when  their  num- 
bers, their  residence,  their  personal  qualifica- 
tions would,  in  prudence,  require  their  exclu- 
sion. I  am,  therefore,  clearly  of  opinion 
*that  the  surrogate  had  a  discretionary  [*152 
power  of  selecting  one  to  the  exclusion  of 
others,  by  which  I  mean,  a  sound  legal  discre- 
tion not  founded  in  whim  or  caprice. 

As  to  the  second  point,  whether  the  abuse 
of  discretion  is  a  ground  of  relief  here.  I  am 
not  disposed  to  say  that  there  may  not  be  cases 
where  the  exercise  of  a  discretion  in  an  unjust 
and  illegal  manner,  would  not  be  re-examina- 
ble  and  relievable.  Of  this  there  may  be  a 
doubt,  and  in  the  case  of  Preston  el  al.  v.  fer- 
rard(2  Bro.  Parl.  Cas.  179),  the  House  of  Lords 
affirmed  the  Chancellor's  order,  on  the  ground 
that  the  Act  of  2d  of  Anne  had  conferred  on 
him  a  discretionary  power  to  appoint  guardians 
to  the  children  of  Roman  Catholics.  Without 
expressing  a  decided  opinion  on  this  point,  it 
appears  to  me  that  the  present  case  furnishes 
no  facts  from  which  the  court  can  perceive  an 
abuse  of  discretion.  It  is  to  be  intended  that 
all  decrees  solemnly  pronounced  are  just,  until 
the  contrary  appears.  The  surrogate  may  have 
had  good  reasons  to  guide  his  discretion,  of 
which  we  are  not  connusant.  Neither  of  the 
parties,  from  any  proofs  in  this  cause,  appears 
liable  to  any  objection,  except  that  the  respond- 
ent is  a  female;  and  this  has  been  urged  as  one. 
It  is  a  sufficient  answer  to  say  that  the  statute 
makes  no  discrimination  as  to  the  sexes;  and 
certainly  the  court  cannot  consider  that  an  ob- 
jection which  the  Legislature  have  not.  In 
CAINES'  CASES,  2. 
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my  opinion,  the  decree  appealed  from  ought 
to  be  affirmed. 

Decree  of  affirmance. 

Cited  in— 4  Johns.,  359;  6  Johns.,  432;  20  Johns., 
722 ;  2  Wend.,  231 ;  16  Wend.,  374 ;  24  Wend.,  47 ;  1  Edw., 
312 ;  9  N.  Y.,  363 ;  73  N.  Y.,  362 ;  75  N.  Y.,  226 ;  7  Barb., 
195;  8  Barb.,  84,  348;  10  Barb.,  116;  &5  Barb.,  65:  5 
How.  Pr.,  227 ;  4  Sand.,  409 ;  17  Wis.,  197. 


153*]  *PASCHAL  N.  SMITH,  President  of 
the  Columbian  Insurance  Company, 

». 

WILLIAM  BELL,    JOSEPH  BELL,   AND 
SAMUEL  WATSON. 

Marine    Insurance — Technical     Total    Loss — 
What  Constitutes — Three  Fourths. 

To  constitute  a  technical  total  loss  of  a  ship,  by 
damage  from  the  perils  insured  against,  she  must 
be  injured  to  the  amount  of  half  her  value,  or  more, 
after  deducting  the  one  third,  new  for  old,  allowed 
the  underwriter ;  that  is,  she  must  be  injured  to  the 
extent  of  three  fourths  of  her  value,  or  more. 

Citation— 2  D.  &  E.,  407,  413,  411. 

IN  ERROR,  upon  a  bill  of  exception,  ten- 
dered and  sealed  on  the  trial  of  this  cause, 
at  the  Circuit  Court  in  the  city  of  New  York, 
in  which  the  now  defendants  were  plaintiffs. 
The  action  was  on  a  policy  of  insurance  on 
the  ship  Mary  Ann,  valued'  at  $14,000,  "at 
and  from  Charleston  to  Glasgow,  and  at  and 
from  thence  to  Philadelphia,  or  one  other  port 
in  the  United  States."  The  plaintiffs  went  for 
a  technical  total  loss,  in  consequence  of  the 
vessel's  having  been  stranded  on  the  coast  of 
Scotland,  and  injured  to  an  extent  which  re- 
quired $7,211  to  repair.  They  gave  in  evi- 
dence a  subsequent  sale  of  the  vessel  at  Green- 
ock,  on  account  of  those  who  might  be  con- 
cerned, the  purchase  by  the  firm  of  Archibald 
Campbell  &  Co. ,  and  her  reparation  at  an  ex- 
pense exceeding  half  her  value.  The  defend- 
ants relied  on  their  having  paid  into  court  the 
sum  of  $5,100,  contending  that  as  the  amount 
of  expenditure  for  repairs  was  only  $7,221,  and 
they  were  entitled  to  a  deduction  of  one  third, 
new  for  old,  they  were  chargeable  with  only 

1.— There  is  some  uncertainty  as  to  this  in  the 
printed  case.  The  first  page  states  it  to  be  an  open 
policy ;  the  second,  that  "  in  and  by"  the  policy  she 
was  'valued  at,"  &c. 


NOTE.— Marine  insurance— Right  of  abandonment 
— Technical  total  los*— "  One  third  new  for  old." 

The  doctrine  of  the  above  case  as  to  when  the  de- 
duction new  for  old  is  to  be  made  has  been  followed 
in  the  New  York  courts.  Pczant  v.  National  Ins. 
Co.,  15  Wend.,  -453 ;  Fiedler  v.  N.  Y.  Ins.  Co..  6  Duer. 
282. 

It  is  opposed,  however,  by  many  of  the  decisions 
of  other  courts  of  this  country.  Bradlie  v.  M'd  Ins. 
Co.,  12  Pet.,  378;  American  Ins.  Co.  v.  Franeia,  9 
Pa.  St.,  390;  Marine  Dock  and  Mutual  Ins.  Co.  v. 
Goodman,  4  Am.  Law.  Reg.,  481,  497 ;  Peele  v.  Mer- 
chants Ins.  Co.,  3  Mason,  78. 

In  Heebner  v.  Eagle  Ins.  Co.  (10  Oray,  143)  it  is 
said,  per  Bigelow,  J. :  By  the  well  settled  rule  of  law 
in  this  Commonwealth  applicable  to  policies  of  in- 
surance, where  an  injury  is  sustained  by  a  vessel, 
the  loss  is  not  total  unless  the  expense  of  repairs  ex- 
ceed fifty  per  cent,  of  the  valuation  in  the  policy 
after  the'  reduction  of  one  third  new  for  old- 

See,  also,  Dupuy  v.  United  Ins.  Co.,  3  Johns.  Cas., 
182,  note. 
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$4,884.33,  which,  not  amounting  to  half  the 
value  of  the  vessel,  could  not  constitute  a 
technical  total  loss.  That,  therefore,  as  they 
had  paid  into  court  $5.100,  the  verdict  ought 
to  be  in  their  favor,  it  being  the  law,  that  the 
allowance  *of  one  third,  new  for  old,  [*154 
should  be  made,  before  the  right  of  recovering 
as  for  a  technical  total  loss,  on  account  of 
damage  sustained  under  the  policy,  could 
arise. 

The  judge,  however,  at  NmPriu«,  thinking 
otherwise,  the  verdict  was,  under  his  direction, 
given  for  the  plaintiffs,  and  the  case  now  came 
up  on  this  single  question,  whether  the  under- 
writer on  a  ship  is  liable  for  a  total  loss,  when 
the  injury  she  receives  from  the  perils  in- 
sured against,  deteriorate  her  more  than  half, 
without  deducting  the  one  third,  new  for  old  ; 
or,  whether  the  one  third,  new  for  old,  must 
not  first  be  allowed  the  insurer,  and  the  injury, 
after  that  deduction,  amount  to  the  halt  her 
worth,  or  more.2 

The  determination  at  Nisi  Print,  was  found- 
ed on  a  decision  of  the  Supreme  Court,  in  the 
case  of  Dupuy  v.  United  Insurance  Company,  in 
which,  from  the  notes  of  Kent,  Ch.  J.,  it  ap- 
pears the  court  ruled  to  this  effect. 

Where  the  repairs  are  equal  to  half  the  value, 
and  more,  the  insured  have  a  right  to  abandon. 
The  rule  is  ceneral,  and  has  no  reference  to 
the  distinction  of  new  for  old.  It  is  the  actual 
expenditure,  or  damage,  which  is  taken^into 
view,  and  on  the  abandonment,  the  insurer 
has  all  the  benefits  of  the  repairs.  The  rule  of 
deducting  one  third,  new  for  old,  can  be  ap- 
plied only  in  a  case  of  partial  loss.  Here  there 
was  a  clear  case  for  abandonment,  and  the 
plaintiff  must  have  judgment. 

Per  Curiam,  delivered  by  LANSINO,  Chan- 
cellor. On  this  case,  only  two  questions  are 
presented  for  the  consideration  of  the  court. 
1st.  Whether,  on  a  policy  of  insurance,  on 
the  estimate  of  repairs  of  a  *vessel,  [*!£»<!» 
injured  by  any  of  the  perils  insured  against, 
new  material,  substituted  for  the  old,  do  not 
entitle  the  insurer  to  an  allowance.  And  if 
so,  2d.  At  what  period  is  the  allowance  to  be 
admitted  ? 

These  questions  are  open  here.  They  must, 
in  a  great  measure,  depend  upon  general  rea- 
soning, drawn  from  the  nature  of  the  contract 
of  insurance,  and  that  reasoning  may  be  com- 
prised in  very  narrow  limits. 

The  vessels  employed  in  commercial  enter- 
prises are  of  various  degrees  of  strength  and 
durability,  aifl!  more  or  less  adapted  to  resist 
the  perils  of  the  seas  ;  but  the  lowest  grade  in 
which  they  are  recogni/.ed,  as  subjects  of  in- 
surance, is  when  thev  are  barelv  seaworthy. 

The  hull,  masts,  sails  and  rigging  of  a  ves- 
sel may  be  in  a  situation  to  constitute  her  sea- 
worthy, and  yet  be  much  inferior  to  what  they 
were  when  they  came  from  the  hands  of  the 
workmen  who  constructed  them  ;  and  a  regu- 
lar gradation  may  easily  be  conceived  between 
a  vessel  perfectly  new, 'well  built,  rigged  ami 
furnished,  and  one  that  is  barely  seaworthy. 
When  an  injury  is  sustained  bv  a  vessel  of  the 
latter  description,  and  it  becomes  necessary  ^to 
supply  her  old  masts,  timbers,  sails  and  rig- 


2.— I  was  not  present  at  the  argument. 
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ging,  with  new,  it  is  evident  that  in  all  these 
particulars  she  must,  in  most  instances,  be 
placed  in  a  better  state  by  the  repairs  than  she 
was  before  the  injury  received,  the  ordinary 
wear  and  tear  not  being  within  the  purview  of 
the  policy.  Hence,  the  repairs  are  carried  to 
a  point  beyond  the  mere  re-instatement  of  the 
vessel,  and  beyond  the  indemnity  intended. 
156*]  *In  the  case  of  Da  Costa\.  Newnham 
(2  D.  &  E.,  407,  413,  411),  determined  in  the 
British  Court  of  King's  Bench,  since  the  Revo- 
lution, the  usage  which  obtained  with  respect 
to  the  repairs,  of  allowing  one  third,  new  for 
old,  seems  to  have  been  acknowledged,  and  it 
is  now  urged  in  argument,  that  at  any  rate, 
whether  or  not  the  defendant  was  entitled  to 
this  allowance,  was  a  question  for  the  jury,  as 
it  depends  upon  usage.  Buller,  Justice,  speaks 
of  it  as  a  usual  allowance,  and  Ashhurst,  /., 
observes,  that  the  allowance  of  one  third  of 
the  repairs  is  the  rule,  where  the  ship  is  re- 
paired and  delivered  over  again  to  the  owner 
for  his  benefit.  That  case  arose  on  a  technical 
total  loss,  which  the  insured  did  not  avail  him- 
self of  by  abandoning.  The  recovery  was  for 
an  average  loss  of  upwards  of  eighty  per  cent. 
The  ship  had  been  repaired  at  the  instance  of 
the  insurers.  They  refusing  to  pay  for  the  re- 
pairs, a  bottomry  bond  was  executed  on  the 
vessel,  in  consequence  of  which  she  was  sold 
to  satisfy  the  debt. 

It  was  contended  that  the  value  of  one  third 
of  tlfc  repairs  ought  to  be  deducted,  and  the 
answer  to  this,  which  appears  to  me  conclu- 
sive, was,  that  the  repairs,  having  added  to  the 
value  of  the  vessel,  must  have  been  compen- 
sated for,  in  the  sale,  on  the  bottomry  bond, 
and  the  owners  never  had  the  ship,  so  they 
could  not  be  the  better  for  the  repairs. 

From  the  expressions  made  use  of  by  the 
judges  who  decided  this  case,  it  does  not  ap- 
pear that  they  relied  upon  the  usage  of  any 
particular  trade,  but  upon  the  usage  of  trade 
generally  ;  and  as  there  is  no  power  on  earth 
to  enact  positive  regulations  for  the  wide, 
157*]  *extended  regions  of  marine  enter- 
prises, general  usage,  established  from  the 
principles  of  general  convenience,  and  sanc- 
tioned by  the  experience  and  practice  of  mer- 
chants, is  the  only  source  of  general  maritime 
law. 

The  rule  that  constitutes  the  loss  of  more 
than  one  half  the  value  of  the  subject  insured 
a  total  loss,  is  a  positive  one,  originating  in  the 
convenience  of  having  a  determinate  and  pre- 
cise test  in  all  cases,  which,  by  its  universality 
and  uniformity,  may  render  inquiries  into  min- 
ute objects  rather  calculated  to  perplex  than 
to  elucidate  unnecessary. 

The  precise  difference  between  the  value  of 
the  old  and  new  materials,  must  generally  be 
difficult  to  ascertain.  That  difficulty  is  much 
increased,  by  the  estimate  necessarily  required 
of  the  value  of  the  old,  at  the  home  port,  and 
of  the  new,  at  the  port  of  repair.  It  is,  there- 
fore, desirable  to  have  some  invariable  stand- 
ard, not  calculated,  for  that  is  impracticable, 
to  meet  precisely  all  the  variety  of  cases,  which 
may  occur,  so  as  to  render  exact  justice  in 
each  ;  but  such  a  rule  as  will  nearest  approxi- 
mate to  producing  that  effect,  if  generally  ap- 
plied. That  effect,  if  a  rule  respecting  the 
•  subject  is  to  obtain,  it  was  not  contended, 
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might  %ot  be  produced  in  the  proportion 
alluded  to  in  the  case  of  Da  Costav.  NewnJunn. 
From  the  nature  of  the  contract  of  insurance, 
I  think  the  allowance  for  replacing  the  old 
materials  with  the  new,  is  reasonable  and 
proper ;  and  if  so,  that,  as  the  deduction  i- 
professedly  made  on  the  principle  that  the 
value  of  the  subject  insured  has  been  enhanced 
to  that  amount,  that  deduction  ought  to  be 
made  before  the  test  of  technical  total  loss  or 
*not  is  applied;  for  the  doctrine  of  [*158 
technical  total  loss  is  expressly  founded  on  the 
position  that  the  subject  insured  has  been  de- 
teriorated more  than  one  half. 

I  am,  therefore,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  be  reversed. 

Judgment  of  reversal. 

Not  approved— 3  Mason,  76. 
Cited  in— 15  Wend.,  457,  543. 


PASCHAL  N.  SMITH 


JOAQUIN  L.  STEINBACH. 

Marine  Insurance  —  Freight  —  "  At  and  From"  — 
When  Policy  Attaches.  2.  Seizure  of  Vessel 
on  Suspicion  —  Breach  of  Neutrality  —  Loss. 
3.  Abandonment  —  Time  of  -Demurrer  to  Evi- 
dence as  an  Admission. 

A  policy  on  freight  "  at  and  from  "  a  foreign  port, 
attaches  on  the  commencement  of  lading  the  goods 
on  board. 

A  vessel  seized  on  suspicion  of  a  breach  of  neu- 
trality is  not,  from  such  a  circumstance,  to  be  held 
guilty  of  a  breach  of  neutral  conduct. 

An  abandonment  is  never  too  late  if  the  loss  con- 
tinue total  at  the  time  of  the  action  brought. 

A  demurrer  to  evidence  confesses  every  fact 
which  the  jury  could  have  found  from  the  evidence. 

A  seizure  by  a  foreign  state,  of  a  vessel  in  a  port 
of  that  state,  under  a  suspicion  of  a  breach  of  neu- 
trality, is  a  loss,  within  the  clause  in  a  policy  of  in- 
surance against  the  restraint  of  princes,  &c. 

Citations—  Doug.,  137  ;  Livingston  v.  Shutz  ;  2 
Marsh.,  615  ;  2  Str.,  1251  ;  1  D.  &  E.,  608  ;  1  Park,  172  ;  2 
Burr.,  1198  ;  2  Ball.,  200. 

IN  ERROR  upon  a  judgment  pronounced  by 
the  Supreme  Court  (see  2  N.  Y.  T.  R.,  12&- 
134),  in  favor  of  the  defendant,  on  a  demur- 
rer to  evidence. 

The  count  averred  a  loss  under  the  policy, 
from  arrest  and  detention  by  the  Spanish  gov- 
ernment. The  testimony  to  support  this,  and 
demurred  to  on  the  trial,  showed  an  insurance 
on  the  freight  of  the  ship  Catharine,  then  at 
Barcelona,  effected  on  October  23,  1800  ;  a 
seizure  of  the  vessel  by  the  Spanish  govern- 
ment in  the  September  preceding,  on  suspicion 
that  "  the  captain  had  aided  a  British  frigate 
in  cutting  out  and  capturing  two  Dutch  ves- 
sels;" an  abandonment  on  December  30,  1801, 
between  which  time  and  September,  1800,  a 
witness,  examined  in  the  cause,  proved  that 
opportunities  from  Barcelona  to  New  York 


NOTE.  —  A1  Hind*  inmenl  —  Actual  facts  determine 
right  of— Dcfay,  w/iere  loss  continue*  total,  doe*  not  af- 
fect riaht  of.  See  note  to  Mumford  v.  Church,  1 
'Johns.  Cas.,  147;  Church  v.  Bedient,  1  Cai.  Gas.,  21  ; 
Hallett  v.  Peyton.  1  Cai.  Cas.,  28 ;  Penny  v.  N.  Y. 
Ins.  Co.,  3  Cai.,  155. 
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were  frequent,  and  had  occurred.     Lastly,  a 
subsisting  detention  in  July,  1802. 

KENT,  Ch.  J.,  read  the  opinion  of  the  Su- 
preme Court  as  delivered  by  LIVINGSTON,  «7 
159*]  from  2  N.  Y.  T.  R.,  *130. 

Mr.  President :  Several  objections  were 
made  to  the  plaintiff's  right  of  recovering. 
1st.  It  was  alleged  that  the  voyage  contem- 
plated while  the  Catharine  was  at  Barcelona 
was  different  from  the  one  insured,  and  that, 
therefore,  the  risk  never  commenced.  The 
insurance  being  at  and  from  Barcelona,  it  may 
admit  of  doubt,  whether,  as  the  loss  happened 
there,  the  defendant  would  not  be  liable,  al- 
though a  voyage  to  the  Havana  were  in  con- 
templation. But  on  this  point  of  law  we  gave 
no  opinion,  because  it  was  sufficiently  proved 
that  the  vessel  was  destined  for  Baltimore. 
Thus  have  the  jury  found,  in  another  action 
on  a  policy  on  the  ship,  nor  could  their  ver- 
dict have  been  different,  without  disregarding 
all  the  testimony  in  the  cause.  The  defend- 
ants themselves  were  aware  that  this  finding 
comported  with  the  evidence,  and,  according- 
ly, directed  their  principal  attack  against  the 
testimony  itself  ;  for  they  said,  2d.  That  Mum- 
ford  was  the  plaintiff's  witness,  and  therefore 
could  not  be  discredited  by  him.  Whether 
this  gentleman  be  regarded  as  the  witness  of 
the  one  or  of  the  other  party,  is  not  very  ma- 
terial in  deciding  this  cause :  he  had  been  ex- 
amined out  of  court,  at  the  instance  of  the 
defendants,  and  cross-examined  by  the  plaint- 
iff, who  produced  his  deposition  on  the  trial. 
Perhaps  the  best  general  rule  in  such  cases 
would  be  to  consider  the  witness,  if  his  depo- 
sition be  read,  as  belonging  to  the  party  on 
whose  application  he  was  examined,  without 
any  regard  to  the  person  who  may  finally  make 
use  of  it.  But,  without  deciding  this  point, 
we  thought  nothing  was  done  by  the  plaintiff 
to  discredit  Mumford,  even  if  he  had  been  his 
witness.  It  is  not  every  mistake  which  a  wit- 
ness may  make,  when  speaking  from  memory, 
16O*]  that  will  discredit  him,  *and  it  would 
be  a  strange  rule,  indeed,  that  a  party  pro- 
ducing a  witness  should  not  be  permitted, 
even  by  the  witness  himself,  to  correct  a  mis- 
take which  he  may  have  committed.  Nothing 
more  was  done.  Mumford  had  sworn  that 
from  certain  papers,  the  destination  of  the 
•cargo,  according  to  his  recollection,  appeared 
to  be  for  the  Havana  ;  after  this,  there  could 
be  no  impropriety  in  showing  him  the  papers 
to  which  he  alluded,  or  any  other  to  refresh 
his  memory,  and  to  enable  him  to  correct  his 
error  if  he  had  made  one.  This  was  no  im- 
putation on  his  character  ;  it  neither  rendered 
him  infamous,  nor  unworthy  of  credit  as  to 
the  other  point  to  which  he  had  deposed :  it 
discovered  in  the  witness  a  laudable  prompti- 
tude to  rectify  a  mistake,  into  which  an  im- 
perfect recollection  had  betrayed  him,  and 
thus  added  to,  rather  than  detracted  from,  the 
weight  of  his  testimony.  3d.  The  exhibits  B 
.and  C,  being  only  copies,  should  not,  it  was 
said,  have  been  produced.  If  no  allusion 
had  been  made  to  these  papers  by  Mumford, 
they  could  not  have  been  produced,  to  show 
the  real  object  of  this  voyage ;  but  he  had 
already  testified  that  he  had  made  out  certain 
•claims  against  the  Spanish  government  for  the 
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Catharine  and  her  cargo,  which  stated  the  ves- 
sel to  be  bound  directly  for  the  West  Indies  ; 
these  papers,  he  added,  were  lodged  in  the  con- 
sulate office  at  Barcelona. 

Having  sworn  thus  far  from  memory,  the 
plaintiff  had  a  right  to  refresh  his  recollection, 
by  the  showing  him  copies  of  the  claims  re- 
ferred to ;  on  inspection,  he  might  probably 
be  able  to  determine  whether  they  were  true 
copies  or  not,  and  certainly  if  he  believed  them 
to  be  true,  they  would  furnish  better  evidence 
*of  what  the  originals  contained  than  [*1«1 
j  any  parol  account  of  their  contents,  which 
was  the  only  way  in  which  the  defendants  had 
attempted  to  prove  them.  There  is  no  reason 
to  say  the  originals  were  in  the  plaintiff's  pos- 
session. They  remained  in  a  public  office  in 
Spain ;  and  this  kind  of  inferior  proof  was  ren- 
dered proper  by  the  defendants  own  conduct. 
They  had  not  only  examined  the  witness,  as 
to  the  contents  of  'these  papers,  but  gave  the 
plaintiff  every  reason  to  believe  that  nothing 
would  be  required  of  him  but  proof  that  the 
property  was  American.  4th.  The  abandon- 
ment, it  was  said,  was  too  late.  The  Cath- 
arine was  seized  in  September,  1800,  and  not 
abandoned  until  fifteen  months  thereafter.  It 
has  already  been  decided  by  the  Supreme 
Court,  in  Earl  v.  Shaw,  that  an  abandonment 
may  be  made  at  any  time  after  the  accident ; 
provided,  at  the  date  of  the  abandonment,  the 
loss  still  continue  total.  This  being  the  case 
here,  the  abandonment  was  in  season.  5ttt.  It 
is  contended  that  Mr.  Mumford  was  mistaken 
or  surprised  on  his  cross-examination,  and 
that,  therefore,  a  new  trial  should  be  had. 
For  this  purpose,  his  affidavit  was  produced, 
taken  nine  months  after  the  trial,  in  which 
he  stated  that  the  captions  of  the  exhibits  B 
and  C  were  not  shown  to  him,  to  the  best  of 
his  knowledge  and  belief,  and  endeavored  to 
explain  why  they  were  made  as  they  appeared  ; 
to  wit,  to  prevent  endangering  the  insurance. 
This  explanation  came  too  late ;  a  witness 
under  examination  may  explain  and  correct 
himself,  but  it  would  be  dangerous  and  im- 
proper to  receive  any  elucidation  from  him, 
after  the  trial,  and  especially  after  the  lapse  of 
so  many  months ;  l>esides,  the  defendants  were 
apprised  of  his  deposition  long  *l>efore  [1G2 
the  trial,  and  were  without  excuse  for  not 
calling  on  him  then,  to  make  such  explana- 
tions as  might  have  been  deemed  important. 
6th.  But  it  was  said  there  had  l>een  a  discov- 
ery of  new  evidence,  and  for  that  reason  there 
should  be  another  trial.  It  was  also  said,  that 
if  a  new  trial  had  been  granted,  there  were 
two  witnesses,  who  were  not  known  to  the  de- 
fendants at  the  time  of  the  trial,  who  could 
testify  as  to  the  destination  of  the  Catharine. 
This  "was  the  fact  principally  controverted  on 
the  former  trial,  and  we  were  applied  to  for 
another,  merely  Ixjcnuse  all  the  witnesses  who 
knew  something  of  the  matter  had  not  been 
examined.1  Everyone  must  perceive  the  in- 
convenience and  delay  which  would  arise  from 
granting  new  trials,  upon  the  discovery  of 

1.— It  is  no  jrround  for  the  court  to  grant  a  new 
trial,  that  a  witness  called  to  prove  a  certain  fact 
was  reject<>d  on  a  Buppond  ground  of  ineompe- 
tency,  where  another  witness  who  was  called  eotap- 
lished  the  same  fact,  and  the  defense  nrweded 
upon  a  collateral  point  on  which  the  verdict  turned. 
Edwards  v.  Evans,  3  East,  451. 
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new  testimony,  or  other  witnesses  to  the  same 
fact.  It  often  happens  that  neither  party 
knows  all  the  persons  who  may  be  acquainted 
with  some  of  the  circumstances  relating  to 
the  point  in  controversy ;  if  a  suggestion, 
then,  of  the  present  kind  be  listened  to,  a  sec- 
ond, if  not  a  third  and  a  fourth  trial,  may  al- 
*  ways  be  had  :  there  may  be  many  persons  yet 
unknown  to  the  defendants,  who  may  be  ma- 
terial witnesses  in  this  cause,  and  this  may 
continue  to  be  the  case  after  a  dozen  trials. 
Cases  may  occur  in  which,  if  great  doubts  ex- 
ist as  to  the  first  decision,  it  may  be  proper, 
on  the  discovery  of  further  witnesses,  even  to 
the  same  fact,  to  open  the  cause  for  a  second 
discussion  ;  but  this  is  not  one  of  them.  The 
principal  fact  here  was  clearly  proved,  and  if 
Lewis  and  Byrnes  had  both  been  examined,  it 
is  very  uncertain  whether  the  result  would  not 
have  been  the  same. 

163*]  *Mr.  Pendleton,  for  the  plaintiff. 
The  effect  of  a  demurrer  to  evidence  is,  that 
the  demurrant,  admitting  all  the  facts  which 
appear  in  evidence  on  the  trial,  still  says  they 
are  not  sufficient  to  entitle  the  party  who  pro- 
duces them  to  recover  or  maintain  the  issue. 
The  proceeding  is  founded  on  this  principle, 
that  where  facts  are  agreed  on  there  is  no  occa- 
sion for  the  determination  of  a  jury ;  for  all 
that  is  then  necessary  is  to  pronounce  the  law 
on  them.  But  when  the  facts  are  not  agreed 
to,  then  they  go  to  a  jury  to  determine  their 
existence.  In  this  case  the  facts  stated  are  ac- 
knowledged. The  court  is  now  to  decide 
whether  every  fact  necessary  to  entitle  to  a  re- 
covery for  the  loss  claimed  has  been  proved. 
If  not,  we  think  ourselves  justified  in  saying 
there  must  be  a  reversal ;  because  it  is,  in  all 
actions,  the  duty  of  a  plaintiff  to  make  good 
his  claim,  it  being  never  required  of  a  defend- 
ant, to  show  negatively,  that  there  is  no  title 
to  a  recovery.  An  insured,  then,  ought  to  es- 
tablish that  the  subject  matter  was  at  the  risk 
of  the  underwriter ;  that  it  was  in  such  a  situ- 
ation as  to  be  within  the  terms  of  the  policy, 
and  the  nature  of  the  loss  such  as  will  author- 
ize a  resort  to  the  assurer. 

On  the  present  occasion  it  should  have  been 
made  to  appear  not  only  that  the  Catharine  was 
at  Barcelona,  but  bound  to  Baltimore  on  the 
voyage  insured,  and  that  under  these  circum- 
stances she  was  seized.  To  this  proof  is  in- 
adequate. For,  though  the  being  at  Barcelona, 
and  the  seizure,  are  established,  there  is  a  de- 
fect in  the  testimony  as  to  the  port  of  desti- 
nation ;  unless,  indeed,  the  court  may  infer 
that  the  Catharine  was  to  go  on  the  voyage 
164*]  described  *merely  from  her  being  at 
the  port  from  whence  insured.  This  can 
never  be  a  matter  of  inference,  for  it  is  laid 
down  that  "the  loss  must  appear  to  have 
happened  during  the  continuance  of  the  risk." 
(Marsh.,  615.)  In  Wooldridgev.  Boydell(Do\ig., 
16)  the  words  were  "  at  and  from  Maryland  to 
Cadiz,"  but  because  it  was  not  shown  that  the 
vessel  was  bound  on  the  voyage  insured,  it 
was  held  that  the  policy  did  not  attach,  and 
the  plaintiff  not  entitled  to  recover.  The  same 
principle  is  found  in  Murdoch  v.  Potts  (Marsh., 
230).  The  mere  being  at  a  port  does  not  com- 
prehend sufficient  proof  that  the  vessel  was 
there  for  the  purpose  of  pursuing  the  voyage 
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described.  Though  a  demurrer  to  evidence 
admits  the  facts  proved,  it  does  not  warrant 
the  presumption  of  a  fact  not  in  evidence.  If 
such  may  be  inferred,  the  party  demurred  to- 
should  specify  them,  and  is  not  bound  to  join 
in  demurrer  till  they  be  admitted  or  proved. 
If,  however,  such  fact  be  material  for  the  de- 
termination of  the  cause,  as  it  neither  admitted 
nor  proved,  but  only  inferred,  there  should  be 
a  venire  de  nmo  directed.  This,  however,  Js 
not  that  on  which  we  principally  rely.  We  con- 
tend that  as  the  plaintiff  founds  his  claim  on  a 
seizure  upon  suspicion  of  an  act  of  his  agent, 
which,  if  true,  would  amount  to  a  violation  of 
neutrality,  and  vacate  the  policy,  he  was 
bound  also  to  establish  that  there  was  no  ground 
for  the  suspicion.  Not  having  done  so,  and  join- 
ing in  demurrer,  he  has  admitted  the  cause  of 
suspicion  to  be  well  founded,  and  cannot, 
therefore,  recover.  We  insist,  also,  that  the  rule 
adopted  in  the  Supreme  Court,  of  allowing  the 
underwriter  at  any  period  to  bring  his  action 
and  recover  *as  for  a  total  loss,  if  the  [*16£> 
loss  then  continue  total,  is  erroneous.  The 
principle  of  insurance  law  is  that  the  assured, 
when  informed  of  an  event  by  which  he  is 
entitled  to  abandon,  ought  to  elect  to  do  so- 
within  a  reasonable  time.  If  within  such  time 
this  be  not  done,  it  is  to  be  presumed  that  he 
has  elected  not  to  abandon,  and  the  under 
writer  will  be  liable  only  to  an  average  loss. 
In  Marshall,  508,  the  rule  on  this  subject  is  ac- 
curately stated.  He  says,  "  that  as  soon  as  the 
insured  receives  advice  of  a  total  loss,  he  must 
make  his  election  whether  he  will  abandon  or 
not.  If  he  determine  to  abandon,  he  must 
give  the  underwriters  notice  of  this  within  a 
reasonable  time  after  the  intelligence  arrives  : 
and  any  unnecessary  delay  in  giving  this 
notice,  will  amount  to  a  waiver  of  bis  right  to- 
abandon  ;  for  unless  the  owner  does  some  act, 
signifying  his  intention  to  abandon,  it  will  be 
only  a  partial  loss,  whatever  may  be  the  nature 
of  the  case,  or  the  extent  of  the  damage."" 
This  doctrine  is  justified  by  reason,  as  well  as 
authority.  Abandonment  is  the  act  by  which 
the  assured  transfers  to  the  underwriter  the 
chance  of  recovering  what  is  saved,  and  call* 
upon  him  as  if  the  subject  insured  had  been 
totally  lost.  For,  where  there  has  been  an 
actual  total  loss,  there  can  be  no  abandonment. 
For  it  is  founded  on  a  supposition  that  some- 
thing has  been  saved,  or  may  be  so.  It  is, 
however,  an  extreme  remedy,  and  allowable 
only  in  extreme  cases.  If  the  property  be  in 
such  a  situation  that  it  may  be  recovered,  the 
equity  of  the  law  says  we  will  not  oblige  the 
assured  to  wait  the  event,  but  we  will  permit 
him  to  call  on  his  underwriter,  who  shall  take 
the  chance  of  recovery.  Hence  it  is  optional 
whether  *an  insured  will  abandon  or  [*166 
not.  "  The  insured  is  not  oblige  to  abandon 
in  any  case.  He  has  an  election."  (Per  Lord 
Mansfield,  in  Hamilton  v.  Mendez,  Marsh.,  494.) 
But  his  election  is  a  positive  act,  of  which 
notice  must  be  given,  in  order  to  place  the 
underwriter  in  a  situation  to  look  after  the 
property. 

What  act  is  to  be  done  to  evince  the  inten- 
tion of  not  abandoning  ?  None  that  is  overt. 
It  can  be  manifested  only  by  being  passive. 
Therefore,  abstaining  from  abandoning  must 
be  an  election  not  to  abandon.  Proceeding  in- 
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attempts  to  recover  the  property  is  evidence  ! 
that  an  abandonment  of  it  was  never  contem-  j 
plated,  and  an  indemnity  for  the  expenses  in- 
curred, all  that  was  looked  forward  to.  Four- 
teen months  passed  without  any  notice  taken 
of  the  accident.  After  such  a  lapse  of  time, 
it  is  to  be  presumed  that  the  party  has  elected 
to  run,  himself,  the  chance  of  recovery.  If 
not,  and  no  limitation  be  put  to  the  period 
within  which  an  insured  must  elect,  it  can 
never  be  known  to  an  underwriter  when  his 
responsibility  ceases  ;  it  may  last  forever.  The 
convenience  of  the  thing,  therefore,  requires, 
that  abandonments  should  be  allowed  only 
within  a  reasonable  time,  and  that  should  be 
limited  by  the  period  within  which  communi- 
cation is  in  general  received,  unless  it  be  shown 
that  none  has  arrived.  The  contrary  doctrine 
opens  a  door  to  fraud,  and  affords  an  oppor- 
tunity to  speculate  on  the  underwriter.  Under 
a  particular  clause  in  our  policies,  the  under- 
writer is  to  pay  all  charges  incurred  in  defend- 
ing the  subject  of  his  policy.  Is  the  assured 
to  go  on  for  any  length  of  time,  involving  his 
insurer  to  any  amount  of  expenses,  and  if  the 
167*]  property  be  recovered,  take  it  to  *him- 
self,  if  not,  claim  for  a  total  loss,  and  demand 
payment  of  the  expenses  also  ?  Surely,  where 
the  whole  of  the  subscription  is  to  be  required, 
the  insurer  ought  to  have  a  discretion  allowed 
him,  to  pay  the  amount,  and  relinquish  the 
pursuit.  By  such  a  system  the  assured  can- 
not suffer,  though,  by  rejecting  it,  the  assurer 
may.  The  underwriter  has  a  right  to  insist 
on  being  put  in  a  situation  to  act  for  himself, 
and  not  to  have  forced  upon  him  an  agent, 
whose  interest  it  is  to  hazard  every  kind  of 
expenditure,  because,  whatever  may  be  the 
result,  he  cannot  lose,  and  may  gain.  It  is 
inequitable  that  the  underwritten  should,  at  his 
pleasure,  wait  the  termination  of  the  accident 
before  he  abandons,  and  yet  the  underwriter 
not  be  able  to  act  for  himself,  but  at  the  per- 
mission of  the  insured.  He  ought  to  be  obliged 
to  elect  to  abandon  or  not  before  the  conse- 
quences of  the  event  are  known,  and  not  to 
be  at  liberty,  without  notice,  to  saddle  the  in- 
surer with  expenses  and  charges.  No  country 
leaves  the  period  of  abandonment  totally  in  the 
breast  of  the  underwritten.  By  many  nations 
the  time  within  which  to  be  made  is  expressly 
limited.  But  to  leave  it  without  bounds  is 
held  to  be  law  in  this  State  alone.  The  En- 
glish decisions  are  in  conformity  to  the  prin- 
ciples I  have  advanced.  In  Mitchell  v.  Edit 
(Marsh.,  510),  Mr.  Justice  Ashhurst  says,  "the 
insured  are  bound  to  decide  and  signify  their 
election  to  the  underwriters  the  first  opportu- 
nity ;  for  though  the  person  who  takes  upon 
him  to  act  on  the  occasion,  for  the  benefit  of 
all  concerned,  is  not  the  agent  of  the  insured, 
yet,  if,  upon  receiving  notice  of  the  loss,  they 
do  not  elect  to  abandon,  they  adopt  the  acts  of 
such  person,  and  make  him  their  agent."  In 
1«8*]  another  *case  (AUwood  v.  llenkkell, 
Park,  172),  the  having  sent  a  letter  of  attorney 
to  receive  and  remit  the  proceeds  of  a  cargo 
sold,  and  lying  in  a  court  of  admiralty,  was 
held  such  an  intermeddling  as  to  destroy  the 
right  to  abandon  :  "for,"  said  Lord  Kenyon, 
"the  insured  must  make  his  election  speedily, 
and  put  the  underwriter  in  a  situation  to  no 
what  is  necessary  for  the  preservation  of  the 
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property,  whether  sold  or  unsold."  By  the42d 
article  of  the  marine,  it  is  required  to" give  in- 
stant notification  of  the  loss,  with  a  decla- 
ration of  having  elected  to  abandon,  when  the 
period  allowed  so  to  do  has  expired.  (2  Emer., 
180.)  From  this,  it  appears  that  the  principle 
we  contend  for  is  acknowledged  even  by  the 
law  of  France,  which  does  not  exact  an  im- 
mediate abandonment. 

Measrs.  Hoffman  and  Hari»on,  contra.  A 
demurrer  to  evidence  not  only  admits  every 
fact  which  has  been  offered  in  testimony,  but 
every  deduction  which,  from  those  facts,  a 
jury  might  make.  This  is  consonant  to  the 
reason  of  the  thing.  For,  as*  by  such  a  pro- 
ceeding, the  case  is  taken  from  the  jury  to  the 
bench,  the  court  is  substituted  in  their  place, 
and  may  make  every  inference  they  might 
draw.  By  adopting  this  mode  of  procedure,  a 
party  cannot  deprive  his  adversary  of  any  ad- 
vantages a  jury  trial  would  afford.  He  con- 
cedes that  they  shall  all  be  his,  if  the  evidence 
be  determined  sufficient  to  maintain  the  issue. 
After  the  applicability  and  legal  qualities  of 
the  testimony  are  allowed,  the  court  pronounces 
the  judgment  in  conformity  to  what  they 
think  a  jury  would  have  been  warranted  in 
determining.  These  principles  have  been  set- 
tled in  the  English  courts,  by  the  case  of 
Cocksedge  v.  Farwhaw  (Doug.,  119),  and  in 
ours  by  that  of  Livingston  v.  Shutz.  We  con- 
tend *that  the  circumstances  of  a  vessel  [*  1 OO 
being  at  a  port,  taking  in  her  cargo  there,  and 
a  policy  effected  on  the  freight  to  arise  on  that 
cargo,  from  the  port  where  she  was,  to  another, 
are  sufficient  to  warrant  an  inference  that  she 
was  destined  for  the  port  to  which  insured. 
But  we  are  told,  that  having  shown  a  seizure 
on  suspicion,  we  ought  to  have  proved  that 
suspicion  to  have  been  groundless,  or  it  must 
be  presumed  it  was  well  founded.  This  is 
contrary  *.o  every  principle  of  law,  and  repug- 
nant to'the  nature  of  the  proceedings  now  be- 
fore the  court.  1st.  As  a  matter  of  defense,  it 
ought  to  be  made  appear  by  the  now  plaintiff. 
2d.  As  the  demurrer  admits  the  fact  of  the 
seizure,  it  is  to  request  a  presumption  against 
the  plaintiff's  own  admission.  He  who  demurs 
to  evidence  asks  nothing  for  himself,  but 
denies  that  his  opponent  has  shown  any  right. 
For  a  person  tendering  a  demurrer,  no  pre- 
sumption, therefore,  can  be  made,  us  he  con- 
cedes all  presumptions  are  to  be  on  the  side  of 
his  adversary.  That  the  right  of  abandon- 
ment is  taken  away,  unless  exercised  immedi- 
ately after  notice  of  the  loss,  is  not,  as  a  uni- 
versal rule,  warranted  bv  the  cases  cited.  They 
establish  no  more  than  that,  when  the  restora- 
tion of  the  property,  or  any  other  circumstance, 
shows  the  loss  is  no  longer  total,  the  assured 
cannot,  by  an  abandonment  then  made,  eon- 
vert  that  which  is  at  the  time  n  partial  into  a 
total  loss,  merely  because  it  had  once  techni- 
cally subsisted.  *  Thus,  in  Mitrhetl  v.  Kdif,  the 
vessel,  after  being  captured  and  plundered, 
was  restored,  but,  from  the  takinpaway  of  her 
rigging,  obliged  to  make  fora  port  of  neces- 
sity, where  tlie  proceeds  of  the  cargo  were 
in 'the  hands  of  a  part  owner  for  Dear  three 
years,  and  the  underwriters  *callcd  [*17O 
on  merely  because  he  had  failed.  The  court 
held  this" a  partial  loss,  not  to  be  turned  into  a 
total  one  bv  abandonment.  So  in  AUicood  v. 
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Jfenkkell,  the  vessel  was  captured,  recaptured, 
restored  on  salvage,  and  the  money  in  the  ad- 
miralty. The  total  loss  had  ceased,  and,  there- 
fore, there  could  be  no  abandonment.  On  this 
principle,  the  determination  of  Church  v. 
Bedient  &  Kirriherly  (Vol.  I.,  21)  proceeded.  If, 
indeed,  the  underwriter  has  paid  the  loss,  he 
then  becomes  a  purchaser  of  the  subject  in- 
sured, and  though  it  be  afterwards  recovered, 
it  will  belong  to  him.  (Da  Costa  v.  fH-rlh,  4 
Burr.,  1966.)  The  consequence  will  be  the 
same,  though  it  be,  in  fact,  restored  at  the  time 
the  amount  of  the  subscription  is  paid.  It  is  a 
fallacy  to  say  that  the  underwriter  is  injured 
by  allowing  of  an  abandonment,  at  any  time, 
whilst  the  loss  continues  total.  The  assured 
is,  by  the  policy,  warranted  in  prosecuting  for 
the  recovery  of  the  property.  If  he  succeeds, 
it  will  go  in  diminution  of  the  loss.  If  he  do 
not,  he  has  acted  only  according  to  his  author- 
ity, and  as  the  loss  is  then  total,  the  under- 
writer is  of  course  liable  for  the  full  amount. 
To  adopt  the  rule  contended  for  by  the  now 
plaintiff,  would  render  almost  every  technical 
a  total  loss.  It  would  deprive  the  insurer  of 
the  agency  of  the  insured,  and  oblige  him  al- 
ways to  send  a  special  deputy  to  take  care  of 
his  concerns.  The  property  being  originally 
that  of  the  assured,  he  has  a  right  to  calculate 
when  the  abandonment  is  to  be  made. 

Mr.  Pendleton,  in  reply,  referred  to  Gibson  & 
Johnson  v.  Hunter  (2  H.  Black.,  187),  in  sup- 
port of  his  positions  respecting  a  demurrer  to 
171*]  evidence,  and  insisted,  *that  the  spes 
recuperandi  was  a  part  of  the  insurer's  right, 
and  ought  to  be  abandoned  to  him. 

Per  Curiam,  delivered  by  LANSING,  Chan- 
cellor. On  this  case  three  points  have  been 
made.  1st.  Whether  there  is  proof  that  the 
freight  is  within  the  policy.  2d.  Whether  the 
insurer  is  bound  to  respond  for  the  loss  occa- 
sioned by  a  seizure,  on  suspicion  of  a  breach  of 
neutrality.  3d.  Whether  the  abandonment  was 
not  too  late  to  found  any  right  or  recovery  on. 

The  plaintiff,  by  the  demurrer  to  evidence, 
has  admitted  every  fact  which  the  jury  could 
have  found  from  the  evidence.  (Cocksedge  y. 
Fanshaw,  Doug.,  127  ;  Livingston  v.  Shuts,  in 
this  court.) 

.  From  the  demurrer  it  appears  that  the  de- 
fendant, to  maintain  his  issue,  had  proved  that 
DeGovert,  on  whose  account  the  insurance 
was  made,  was  owner  of  the  vessel,  the  freight 
of  which  was  insured  by  the  policy  ;  that  he 
was  an  American  citizen,  and  that  the  ship 
was  purchased  in  the  United  States  of  an 
American  citizen.  It  is  further  stated  that  in 
the  policy  she  was  described  as  the  American 
ship  Catharine,  and  that  the  defendant  had 
produced  the  necessary  preliminary  proofs  be- 
fore the  policy  was  read.  These  preliminary 
proofs,  among  others,  from  the  obvious  import 
of  the  terms,  must  have  been  the  evidence  that 
the  policy  attached  to  the  ship  Catharine,  and, 
of  course,  she  was  an  American  bottom.  This 
has  not  been  a  point  in  controversy,  but  it  is 
necessary  to  advert  to  it,  in  making  certain  de- 
ductions, which,  I  think,  must  determine  the 
first  point. 

The  policy,  on  freight,  was  on  a  voyage  "at 
and  from  Barcelona  to  Baltimore."    The  ship 
was  seized  in  the  harbor  of  Barcelona. 
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*It  is  laid  down  as  a  rule,  that  if  an  [*1 72 
insurance  be  "at  and  from"  a  place,  the  risk 
commences  from  the  time  of  subscribing  the 
policy,  if  the  ship  is  at  home.  If  abroad, 
from  the  first  moment  of  her  arrival  at  the 
place  specified. 

An  insurance  on  freight  commences  at  the 
time  the  goods  are  first  on  board.  It  has  been 
held  that  an  intention  to  deviate  will  not  avoid 
the  policy,  and  that  a  risk  once  commenced 
cannot  be  apportioned.  (2  Marsh.,  615;  Tonge 
v.  Watts,  2  Str.,  1251.) 

If  these  principles  are  correct,  the  policy  at- 
tached on  the  freight  the  instant  the  goods 
were  embarked  at  Barcelona,  which,  as  relat- 
ed to  the  ship,  was  a  foreign  port.  Whatever 
change  in  the  destination  of  the  vessel  might 
have  been  contemplated,  the  risk  having  com- 
menced, the  insurers  were  entitled  to  the  pre- 
mium, and  if  the  insured  had,  by  changing 
the  destination  of  the  voyage,  diminished  the 
risk,  by  a  deviation  not  warranted  by  the  pol- 
icy, he  would  have  lost  his  money,  without 
any  corresponding  benefit. 

Until  the  destination  of  the  vessel  was  actu- 
ally altered,  she  was  covered  by  the  policy, 
and  as  she  was  at  the  port  of  departure,  un- 
less the  contrary  appears,  it  is  to  be  presumed 
she  was  there  for  the  purpose  of  pursuing  her 
voyage  to  Baltimore. 

As  to  the  second  point,  I  know  of  no  in- 
stance in  which  bare  suspicion  has  been  con- 
sidered as  proof  of  breach  of  neutrality.  It  is 
the  every  day's  practice  of  belligerents  to  capt- 
ure and  sena  into  port  neutral  vessels  navi- 
gating the  ocean,  on  the  slightest  suspicion, 
which  the  rapacity  of  the  captors  converts 
into  confirmation  so  vehement  as  to  amount  to 
positive  proof ;  but  an  allegation  of  the  con- 
viction by  *the  captors  of  the  truth  of  [*173 
such  suspicion,  can  form  no  ground  for  judi- 
cial decision,  or  to  infer  a  breach  of  neutral  du- 
ties. There  is  no  other  difference  between  this 
case  and  that  of  stopping  a  vessel  on  the  seas, 
on  suspicion,  but  that  here  the  seizure  was  in 
port,  by  an  agent,  more  intimately  connected 
with  the  government  than  those  agents  who 
search  and  send  in  vessels.  But  the  suspi- 
cions of  neither  can  be  a  guide  to  the  tribu- 
nals of  our  country  (who  only  receive  for- 
eign judicial  acts  as  prima  facie  evidence), 
unless  they  have  been  proved  to  be  well 
founded. 

Within  the  intent  of  the  policy,  this  is  a 
mere  act  of  power,  a  restraint  by  a  foreign 
prince. 

The  doctrine  of  abandonment  is  only  adapt- 
ed to  the  case  of  a  partial  loss,  connected  with 
a  total  one,  by  the  operation  of  law.  It  is  ex- 
pressly founded  on  the  consideration  that  the 
subject  insured,  though  not  totally  annihilat- 
ed, for  then,  nothing  would  be  left  for  aban- 
donment, is  so  much  deteriorated  by  the  perils 
insured  against  as  not  to  make  it  worth  hold- 
ing to  the  insured.  It  is  a  doctrine  calculated 
to  distinguish  between  average  and^technical 
total  loss,  as  far  as  respects  the  insurer,  not  to 
create  new  duties,  or  impose  new  burdens  on 
him,  but  to  protect  him  from  practices  to 
which  he  might  be  exposed,  by  speculation  on 
the  state  of  the  markets,  or  other  contin- 
gencies, which  may  influence  the  value  of  the 
property  insured. 
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The  English  doctrine  on  this  subject  laid 
down  by  Lord  Mansfield,  in  the  case  of  Mitch- 
dl  v.  Edie  (1  D.  &E.,  608),  and  afterwards 
adopted  and  confirmed  by  Lord  Kenyon,  in 
the  case  of  Allwood  v.  Henkkell  (1  Park,  172), 
and  which  appears  to  me  well  founded,  is  that 
1 74*]  the  insured  must,  *in  the  first  instance, 
make  their  election  whether  they  will  abandon 
•or  not. 

In  the  case  of  Hamilton  v.  Mendez  (2  Burr. , 
1198),  Lord  Mansfield  observes,  "the  plaintiff's 
demand  is  for  an  indemnity  ;  the  action,  then, 
must  be  founded  on  the  nature  of  his  damnifi- 
cation, as  it  really  is  at  the  time  of  the  action 
brought.  It  is  repugnant  upon  a  contract  of 
indemnity  to  recover  as  a  total  loss,  when  the 
final  event  has  decided  that  the  damnification, 
in  truth,  is  an  average,  perhaps  no  loss  at  all." 
So  this  would  be  equally  repugnant  to  the  nat- 
ure of  the  contract,  to  apply  the  doctrine  of 
average  loss  to  a  case  in  which  the  final  event, 
as  far  as  it  has  any  bearing  on  the  point  in 
controversy  between  the  parties,  has  deter- 
mined it  a  real  total  loss.  For  the  ship  is 
still  detained,  and,  if  she  was  liberated,  the 
freight  which  was  the  object  of  insurance,  is 
as  completely  lost  as  if  she  had  been  sunk  in 
the  ocean. 

Whence,  then,  is  the  estimate  of  average 
loss  to  be  taken,  and  what  would  the  abandon- 
ment transfer,  from  the  insured  to  the  insur- 
er? (Cumberland  v.  M'Catt,  2  Dall.,  280.) 

It  is  certainly  not  the  interest  of  the  insured 
to  delay  an  abandonment.  By  doing  so,  he 
incurs  many  disadvantages.  His  rights  on 
the  policy  are  suspended,  and  any  event  which 
may  restore  the  property  insured,  however 
much  injured,  places  him  in  a  situation  to  re- 
cover only  an  average  loss. 

Upon  the  whole,  I  am  of  opinion  that  the 
insured,  when  the  loss  on  the  policy  hap- 
pened, had  it  in  his  election  to  abandon.  That 
by  his  delay  he  has  waived  his  right  of  aban- 
doning, so  far  as  might  operate  to  convert  an 
average  into  a  total  loss,  and  has  left  the  in- 
surer the  chance  of  enjoying  the  advantage 
175*]  *arising  from  restoration,  interme- 
diate the  time  in  which  he  waived  it,  and 
bringing  his  action,  so  as  to  preclude  him 
from  recovering  for  a  technical  total  loss. 
But  as  the  loss  has  continued  really  total,  that 
the  defendant  had  a  right  to  recover,  as  for 
such  total  loss.  I  am,  therefore,  clearly  of 
opinion,  that  the  judgment  of  the  Supreme 
Court  is  correct,  and  that  it  ought  to  be  af- 
firmed. 

Judgment  of  affirmance. 
Cited  in— 4  Denio,  362 :  1  Mason,  140. 


LEROY  ET  AL.,  Appellants, 

v. 
SERVIS  ET  AL.,  Respondents.* 

THE  facts  of  this  case  are  stated  in  Vol.  I. , 
p.  1,  of  the  introductory  cases,  but  as  the 
opinion  there  is  that  of  Mr.  Gold  only,  the  de- 
cision of  the  court  is  now  given. 

1.— This  case  partially  reported  at  pag-e  1,  ante. 
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BENSOX,  J.  I  premise,  that  in  a  case  other- 
\vi>c  properly  cognizable  in  a  court  of  law,  if 
the  plaintiff,  for  want  of  a  writing,  the  evi- 
dence of  his  right,  is  obliged  to  sue  in  equity, 
it  is  a  rule  there  that  he  must  verify  on  <>:itli 
the  allegation  that  the  writ  in  •:  is  lost  or  in  the 
possession  of  the  defendant  ;  that  this  rule  is 
in  the  same  reason  with  the  rule  in  the  courts 
of  law,  in  cases  of  pleas  to  the  jurisdiction, 
foreign  pleas  and  claims  of  cognizance,  and  is 
intended  only  to  prevent  a  change  or  transfer 
of  jurisdiction  without  any  cause  shown  as 
arising  from  facts  proved  on  oath,  and  doth 
not  diminish  or  deprive  the  defendant  of  any 
real  advantage  of  defense  ;  so  that  the  proof, 
although  not  absolutely  *positive  and  [*176 
conclusive,  but  less  precise  and  full,  will  suf- 
fice. That  in  order  to  confine  the  rule  to  its 
mere  object,  if  the  bill  is  for  discovery  only, 
or  if  it  is  for  a  general  discovery  of  all  writings 
in  the  possession  of  the  defendant,  whatsoever 
they  may  be,  and  where  it  is  to  be  supposed  the 
plaintiff  hath  no  particular  knowledge  of  them, 
but  yet  that  some  writings  of  some  kind,  in 
which  he  is  interested  and  relative  to  the 
property  he  seeks  to  recover,  do  exist  and  are 
in  the  possession  of  the  defendant,  that  in  these 
cases  the  allegation  of  the  loss  of  the  papers, 
or  that  they  are  in  the  possession  of  the  de- 
fendant, need  not  be  on  oath.  That  until  some 
decisions  in  England  within  ten  years  past,  it 
hath  always  been  held,  as  it  is  expressed  in  the 
books,  that  "a  demurrer  being  bad  in  part, 
must  be  overruled,"  for  it  is  not  like  a  plea 
"  which  may  be  allowed  in  part  ;  but  a  demur- 
rer void  in  part  is  void  in  toto,  and  cannot  be 
separated,"  "  that  a  general  demurrer  to  the 
whole  bill,  if  there  is  any  part  of  the  bill  to 
which  the  defendant  ought  to  put  in  an  an- 
swer, the  demurrer  being  entire,  must  be  over- 
ruled," "  that  a  demurrer  if  defective  in  part, 
is  bad  for  the  whole,  for  it  cannot  be  split." 
That  although  the  decisions  of  the  English 
courts  are  deservedly  of  great  authority,  yet 
the  reasons  in  these  alluded  to,  "  the  supposed 
hardship  on  a  defendant  if  he  cannot  avoid 
the  expense  of  taking  a  copy  of  a  long  bill,  if 
there  chances  to  be  a  right  to  a  discovery,"  and 
thereby  making  "  the  onlv  question  to  be, 
whether  the  plaintiff  should"  be  put  to  the  ex- 
pense of  a  bill,  or  the  defendant  of  a  new 
demurrer,"  are  not  convincing  ;  for  if  the  de- 
fendant, instead  of  a  general  demurrer  to 
*the  whole  bill  will  demur  particularly  [*  1 7  7 
to  each  separate  or  distinct  part  or  matter, 
to  which  he  may  suppose  "he  ought  not  to 
put  in  an  answer,"  the  demurrer  may  be  over- 
ruled as  to  some  parts  or  matters,  and  allowed 
as  toothers  ;  and  the  defendant,  among  others, 
maybe  decreed  the  expense  of  so  much  of  the 
copy  of  the  bill  to  which  the  demurrer  was 
allowed;  so,  that  there  will  not,  in  that  re- 
spect, be  any  hardship  left  on  him.  It  may  be 
also  staled  that  there  are  other  means,  and 
within  the  powers  of  the  court,  to  correct  the 
mischief,  if  it  prevails,  of  filing  bills  of  an  un- 
due length,  containing  matters  to  which  the 
defendant  ought  not  to  answer,  preferably  to 
merely  turning  the  plaintiff  round,  and  sub- 
jecting him  to  the  delay  and  expense  of  a  new 
bill.  The  conclusion,  therefore,  is,  that  there 
hath  not  appeared  to  us  sufficient  reason  to 
change  an  established  and  approved  practice  ; 
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and,  consequently,  if  there  are  any  matters  in 
the  bill  to  which  the  defendant,  ought  to  have 
put  in  an  answer,  the  demurrer  being  general, 
and  to  the  whole  bill,  must  be  overruled  in  the 
whole.  This  leads  to  an  examination  of  the 
several  causes  of  the  demurrer. 

First  cause  of  demurrer.  The  defend- 
ants object  to  the  proof  as  arising  from  the 
affidavit  of  the  complainant,  Boon  :  1st.  That 
there  is  only  the  oath  of  the  one,  whereas  there 
ougjht  to  be  an  oath  from  every  of  the  com- 
plainants. 3d.  That  the  oath  ought  not  only 
to  state  the  destruction  of  the  supposed 
writings,  but  also  that  the  deponents  have  them 
not  in  their  own  possession  ;  and,  3d.  That 
the  deponent  doth  not  swear  from  his  own 
knowledge,  but  from  the  information  of  others. 
178*]  Here  I  state  that  the  proof  of  *the  alle- 
gation of  the  loss  of  the  writing  is  restricted 
to  the  oath  of  the  party,  in  exclusion  of  the 
oath  of  a  stranger  ;  and,  therefore,  if  the  cir- 
cumstances are  such  as  that  it  is  to  be  pre- 
sumed the  party  cannot  know  the  facts  from 
his  own  knowledge,  he  must  then,  from  neces- 
sity, be  admitted  to  testify  from  the  credible 
information,  or  in  other  words  from  the  hear- 
say of  others  ;  that,  whenever  the  law  admits 
hearsay  testimony,  the  fact  is  then  as  compe- 
tently thereby  proved  and  established  as  if  the 
person  giving  testimony  was  to  testify  from 
his  own  knowledge  ;  that  whenever  a  person 
swears  from  the  credible  information  of  others, 
it  not  only  implies  that  he  hath  inquired  to  an 
extent,  and  in  a  manner,  to  produce  a  rational 
belief  that  the  fact  is  as  he  testifies  it  to  be, 
but  it  also  excludes  the  supposition  that  he 
hath  any  reason  even  to  suspect  it  to  be 
otherwise ;  that  a  distinction  is  to  be  taken 
between  the  cases  where  the  writing  is  so 
lost,  only  as  that  it  cannot  for  the  present  be 
found,  yet  is  supposed  still  to  exist,  and  the 
cases  where  the  writing  is  wholly  destroyed, 
and,  therefore,  supposed  not  to  exist ;  and 
that,  although  in  some  of  the  former  cases,  it 
may  be  proper,  in  order  to  guard  against  eva- 
sion, to  require  the  party  to  swear,  also,  that 
he  hath  not  himself  the  writing  in  his  posses- 
sion, yet,  that  in  the  latter  cases,  it  would  be 
altogether  a  useless  accumulation  of  proof  ;  it 
would  be  to  require  proof  of  another  proposi- 
tion of  fact,  which  follows  as  a  necessary 
logical  consequence  from  one  already  proved. 
Assuming  it,  therefore,  and  which,  I  think, 
cannot  be  questioned,  that  the  present  is  one 
of  the  cases  in  which  proof  from  the  informa- 
tion, or  hearsay  of  others  is  to  be  received, 
179*]  then  the  fact  of  the  destruction  *of 
the  supposed  conveyances  from  the  original 
patentees  to  Sir  William  Johnson,  is  duly  and 
competently  proved;  and  consequently  the  affi- 
davit of  the  complainant,  Boon,  alone  is  suffi- 
cient, so  that  the  first  cause  of  the  demrrer 
fails. 

Second  cause  of  demurrer.  It  must  be  ad- 
mitted that  there  cannot  be  a  more  sound  and 
salutary  principal  than  the  one  on  which  this 
cause  of  demurrer  proceeds  ;  that  a  court  of 
equity  should  always  withhold  its  aid  and 
countenance  from  a  suitor  whose  conduct  ap- 
pears in  any  part  such  as  a  conscience  rightly 
informed  cannot  approve ;  but  the  principal 
is  not  applicable  to  the  present  case.  The 
supposed  illegality  of  the  agreement  between 
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the  original  patentees  and  Sir  William  John- 
son, consists  in  its  being  in  contravention  of 
the  instruction  from  the  king  to  the  governor, 
restraining  the  patents  for  lands  to  quantities 
not  exceeding  1,000  acres  to  each  patentee. 
The  futility  of  this  regulation  was  soon  dis- 
cerned, and  the  instruction  was,  for  not  much 
less,  if  any,  than  half  a  century  before  the- 
patent  mentioned  in  the  bill  issued,  considered 
altogether  as  a  dead  letter  and  the  compliance 
with  it  a  mere  matter  of  form.  But,  even 
conceding  that  the  legality  of  an  agreement, 
similar  to  the  one  supposed  to  have  taken  place 
between  the  patentees  and  Sir  William  Johnson 
might  be  made  a  question,  yet  that  could  only 
be  the  case  where  the  agreement  was  before 
the  Indian  purchase  ;  because,  immediatelv  on 
the  purchase,  the  king,  in  whose  name  these 
purchases  were  always  made,  became  trustee 
for  the  persons  to  whose  use  they  were  made, 
and  the  trust,  possibly  on  artificially  legal 
principles,  might  have  been  limited  to  a 
*quantity  not  exceeding  the  rate  of  [*18O 
1,000  acres  to  each  person.  The  several  cestm 
que  trusts,  however,  had  an  equitable  interest 
in  their  respective  shares,  which  they  could 
legally  assign  and  agree  to  vest  the  title  at  law 
in  the  assignees,  on  the  issuing  of  the  patent  ; 
and,  as  it  doth  not  appear  when  the  agreement 
in  the  present  instance  was  made,  in  respect  to- 
whether  before  or  after  the  Indian  purchase, 
the  illegality  of  it  cannot  come  under  consid- 
eration on  the  defendants'  demurrer.  It  was  a 
matter  of  which  they  could  avail  themselves 
by  plea  only,  with  the  requisite  averments  sup- 
plying the  uncertainty  of  the  bill,  as  to  the 
time  when  the  agreement  was  made. 

Third  cause  of  demurrer.  The  answer 
which  has  been  given  to  this  cause  of  demur- 
rer is,  that  it  was  not  requisite  for  the  defend- 
ants in  answering  the  bill,  to  declare,  either 
that  there  was  an  adverse  possession,  or  if 
there  was,  then  that  the  defendants  knew  it;  but 
that  it  would  have  been  sufficient  if  they  had 
simply  admitted  that  their  vendors  were  not, 
at  the  time  of  purchase  by  them,  the  defend- 
ants, in  possession  ;  because,  whether  the  pos- 
session was  vacant  or  whether  it  was  adversely 
held  by  others,  and  if  the  latter,  whether  the 
defendants  knew  it,  whichever  might  have 
been  the  fact,  was  wholly  immaterial.  This 
answer,  it  must  be  owned,  is  far  from  being 
unsatisfactory  ;  at  the  same  time  the  principle 
that  a  man  is  not  held  to  accuse  himself,  is  so 
estimable,  that  we  cannot  be  too  cautious  in 
admitting  distinctions  or  qualifications  of  it. 
Therefore,  and  especially  as  the  discovery 
sought  for  in  this  instance  is  of  a  fact 
altogether  useless  in  the  complainants'  case, 
*I  should  have  supposed  it  more  safe,  [*  1 8 1 
if  a  particular  demurrer  had  been  put  into  that 
part  of  the  bill  to  have  allowed  it,  and  ordered 
the  allegation  and  interrogatory  which  the 
demurrer  supposes  to  be  exceptionable,  to  be 
struck  out  of  the  bill. 

Three  last  causes  of  demurrer.  I  shall  con- 
sider these  causes  together,  for  I  am  not  per- 
suaded they  might  not  all  have  been  shown 
under  the  last,  the  general  cause  of  demurrer, 
they  being  essentially  the  same,  amounting  to 
a  denial  that  the  court  ought  to  grant  a  relief, 
supposing  all  the  allegations  in  the  bill  to  be 
confessed^  which  is  only  saying  in  other 
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words,  there  is  a  want  of  equity.   "  I  here  re- 
mark, that  it  is  ordinarily  premature  wholly  to 
dismiss  a  bill  on  a  demurrer  for  this  general 
<cause,  and  so,  as  it  were,  at  the   threshold, 
unless  the  complainant's  case  is,  from  his  own 
showing,  radically  such  that  no  discovery  or 
proof  can  possibly  make  it  a  proper  subject  of 
•equitable  jurisdiction.    Such  was  the  late  case 
of  Munro  et  al.,    Appellants,   v.   Allaire,  Et- 
-spondenl,  decided  in  this  court,  where  the  com- 
plainant came  to  have  a  purchase  of  lauds  per- 
fected and  confirmed  to  him.  the  supposed  sale 
being  made  by  trustees  under  a  will,  and  he 
being  one,   and  not  alleging  himself  also  a 
•cestui  que  trust,  one  of  the  legatees,  to  whom 
the  money  arising  from  the  sale  was  to  be  paid, 
and  that  he,  although  a  trustee,  was  obliged  to 
purchase,  in  order  to  avoid  the  loss  to  himself  as 
a  cestui  que  trust,  by  a  sale  at  a  less  price  ;  for 
it  is  to  be  remarked,  that  the  defendant  doth 
not  forego  or  waive  a  single  advantage  as  to  the 
merits,  or  the  point,  whether  the  complainant 
hath    equity    by    not    demurring.     He    may 
182*]  equally  insist  on  the  same  *matters, 
by  way  of  answer,  which  he  might  have  done 
by  demurrer,  and  if  he  should  even  omit  them 
in  the  answer,  he  may  still  avail  himself  of 
them  in  argument  on  the  final  hearing  of  the 
cause  ;  my  opinion,  therefore,  is,  that  the  bill 
•ought  to  have  been  retained,  and  that  the 
Court  of  Chancery  should  have  reserved  itself 
on  the  question,   whether  the  complainants 
were  entitled  to  any,  or  what  relief,  until  all 
the  proofs,  either  as  arising  from  the  answers 
of  the  defendants,  or  otherwise,  had  come  in  ; 
and,  consequently,  that  the  several  decrees  al- 
lowing the  respective  demurrers  of  the  re- 
spondents, and  dismissing  the  appellants'  bill, 
be  reversed.     The  respondents  have  not  only 
put  in  separate  demurrers,  but  they  have  also 
proceeded  separately  to  decrees.     How  far,  or 
by  what  means,  a  court  of  chancery  ought  to 
restrain  and  regulate  the  right  of  defendants  to 
sever  in  their  defense,  so  as  to  prevent  them 
from  availing  themselves  of  it  solely  to  vex  the 
complainants,  are  matters  in  which  I  forbear 
from  an  opinion  in  my  place  in  this  court,  be- 
cause it  is  unnecessary.     We  can  only  declare 
and  establish  what  shall  be  the  consequences 
of  an  unnecessary  severance,  if  there  should 
afterwards  be  an  appeal,  and  a  judgment  of 
reversal  for  the  complainants.     This  may,  in 
some  measure,  prevent  the  abuse  alluded  to. 
My  opinion,  therefore,  further  is,  that  each  re- 
spective respondent,  in  the  present  appeal,  be 
decreed  to  pay  the  appellants  for  their  costs  on 
the  appeal,  a  sum  to  the  same  amount  which 
would  have  been  decreed  to  be  paid  by  them 
all  jointly,  if  they  had  joined  in  demurrer  in 
the  court  below. 

183*]  *DECREED  (March  14,  1798).  On 
hearing  counsel  on  this  appeal,  it  is  adjudged, 
ordered  and  decreed  by  this  court,  that  the 
several  decrees  of  the  Court  of  Chancery 
therein  complained  of,  allowing  the  separate 
demurrers  of  the  respondents  respectively,  to 
the  bill  of  complaint  of  the  appellants,  against 
the  respondents,  and  the  other  defendants  in 
the  bill  named,  and  that  the  said  bill,  as  it  re- 
spected each  of  the  respondents,  should  be 
dismissed,  be  reversed  ;  and  further,  that  the 
respondents  severally  pay  to  the  appellants  the 
sum  of  $30  for  their  costs  on  this  appeal,  in 
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respect  to  each  respective  decree  so  reversed, 
and  that  the  cause  be  remitted  back  to  the  said 
Court  of  Chancery,  and  that  there,  such  fur- 
ther proceedings  shall  be  thereupon  had,  as 
well  for  execution  of  this  judgment,  order  and 
decree,  as  otherwise,  as  shall  be  agreeable  to 
equity  and  justice. 

Cited  in— 10  Barb.,  137 ;  1  Bald.,  409 
See  1  Cai.  Caa.,  iii. 


PETER  JAY  MUNRO,  BENJAMIN  GRIF- 
FEN, ISAAC  SNIFFIN,  AND  MARY  PAL- 
MER, the  younger,  Appellants, 

t. 
PETER  ALLAIRE,  Respondent. 

Purchaseby  Executor  from  his  Cestui  Que  Trust 
— Specific  Performance  not  Enforced  in  Equity 
— Trustee  who  is  also  Cestui  Que  Trust. 

A  purchase  by  an  executor  who  has  a  power  to 
sell  for  the  benefit  of  a  third  person,  from  his  rcxftii 
que  trust  is  not  favored  in  equity,  and  a  bill  by  him 
for  a  specific  performance  cannot  be  maintained, 
but  it  seems  that  a  purchase  by  a  trustee,  who  is  also 
a  cestui  que  trust,  may,  if  to  save  the  property  from 
loss,  be  sustained. 

PETER  ALLAIRE,  of  Mamaroneck,  in  the 
X  County  of  Westchester,  the  respondent  in 
this  cause,  filed  his  bill  of  complaint,  some 
time  in  the  year  1795,  against  the  above  named 
appellants,  and  therein  stated,  that  Benjamin 
Palmer,  late  of  Mamaroneck  aforesaid,  bein" 
seized  and  possessed  of  certain  real 

and  personal  estate  in  the  said  bill  [*184 
mentioned,  executed  his  last  will  and  testa- 
ment, in  due  form  of  law,  and  thereby  di- 
rected his  executors  to  sell  and  dispose  o'f  his 
estate,  real  and  personal,  within  one  year  after 
his  decease,  to  pay  all  his  just  debts,  and 
funeral  charges,  and  as  to  the  remainder  and 
residue  of  the  moneys  arising  from  the  said 
sale  of  his  real  and  personal  estate,  he  gave 
and  bequeathed  unto  his  son,  Thomas  Palmer, 
£80,  to  be  put  out  at  interest  by  his  executors, 
until  he  attained  the  age  of  twenty -one  years  ; 
that  the  interest  thereof  should  be  paid  annu- 
ally to  his  wife,  and  should  his  son  die  before 
he  attained  the  age  of  twenty-one  years,  he 
gave  the  said  sum  of  £80  to*  his  said  wife, 
Mary  Palmer,  one  of  the  appellants,  and  de- 
vised all  the  residue  and  remainder  of  his  es- 
tate, both  real  and  personal  (that  might  come 
into  the  hands  of  his  executors)  unto  her,  her 
heirs,  executors  and  assigns  forever,  to  do  with 
as  she  should  think  meet ;  and  apiwinted  his 
said  wife  executrix,  and  the  said  Benjamin 
Griffen,  and  the  said  Peter  Allaire,  executors 
of  the  said  will. 

The  bill  further  stated  that  the  said  Benja- 
min Palmer  died  without  altering  or  revoking 
his  will  ;  that  the  appellant  Benjamin  Griffen 
and  the  said  Peter  Allaire  proved  the  same  ; 
that  the  appellant,  Mary  Palmer,  refused  to 
prove  the  will,  or  intermeddle  with  the  said  es- 
tate, as  she  was  not  able  to  read  or  write  ;  that 
soon  after  this,  the  appellant.  Isaac  Sniffln, 
wanted  to  purchase  her  right  in  the  said  es- 
tate, and  offered  for  it  £450  ;  that  the  appel- 
lant, Benjamin  Griffen,  advised  the  taking  of 
that  sum ;  that  the  said  Mary  Palmer 
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1 85*]  *\vas  willing  to  take  that  price,  if  no 
more  could  be  obtained  ;  that  the  said  Peter 
Allaire  was  desirous  of  purchasing  ;  that  a 
long  treaty  for  that  purpose  took  place,  in 
which  Judge  Tompkins  was  consulted  as  the 
friend  of  the  said  Mary  Palmer  ;  the  proceed- 
ing on  which  consultation  the  said  Peter  Al- 
laire stated  by  his  bill,  were  fairly  conducted 
on  his  part ;  that  articles  for  the  said  pur- 
chase, at  the  price  of  £600,  were  executed  by 
the  said  Peter  Allaire,  and  the  said  Mary  Pal- 
mer, and  afterwards,  the  following  conveyance 
was  made  to  him,  by  her,  of  all  her  right,  title 
and  interest  in  the  estate  of  her  said  husband  ; 
she  promising  to  give  a  better  conveyance,  if 
that  should  be  found  defective. 

The  indenture  set  forth  that  Mary  Palmer, 
for  and  in  consideration  of  £600,  remised,  re- 
leased, and  forever  quitclaimed,  and  by  these 
presents,  made  on  this  occasion,  "  did  remise, 
release,  and  forever  quitclaim,  unto  the  said 
Peter  Allaire,  and  to  his  heirs  and  assigns,  all 
her  right,  title,  interest,  claim,  dower,  or  title 
of  dower  whatsoever,  which  she,  the  said  Mary 
Palmer,  now  has,  may,  might,  should,  or  of 
right  ought  to  have,  or  claim  of,  in,  or  out  of 
all  and  every,  the  messuage,  lands,  tenements, 
and  hereditaments,  goods  and  chattels,  which 
were  belonging  to  the  said  Benjamin  Palmer, 
the  younger,  her  late  husband,  which  were  de- 
vised to  him,  by  the  last  will  and  testament  of 
Benjamin  Palmer,  the  elder,  and  Mary  Pal- 
mer, deceased,  excepting  the  sum  of  £80," 
before  mentioned,  left  as  aforesaid,  to  Thomas 
Palmer,  with  remainder  to  Mary,  his  mother, 
"  and  all  manner  of  action  and  actions,  writ  or 
186*]  *writs  of  dower,  whatsoever,  so  as 
neither  she,  the  said  Mary  Palmer,  nor  any 
other  person  for  her,  or  in  her  name,  any 
manner  of  dower,  or  writ  of  action  of  dower, 
or  any  right  or  title  of  dower,  of,  or  in  the  said 
messuage,  lands,  tenements  and  hereditaments, 
or  of,  or  in  any  part  or  parcel  thereof  (except 
as  before  excepted),  at  any  time  hereafter, 
shall,  or  may  have,  claim,  or  prosecute  against 
the  said  Peter  Allaire,  his  heirs  or  assigns. 

The  said  bill  further  stated  that  he,  Peter 
Allaire,  had  executed  a  bond  and  mortgage  to 
the  said  Mary  Palmer,  conditioned  for  the 
payment  of  £320,  part  of  the  said  purchase 
money  ;  that  the  testator's  debts  were  estimated 
at  £200,  to  discharge  which,  and  pay  Mary 
Palmer  the  overplus  (if  any),  and,  also,  for  the 
securing  the  said  sum  of  £80,  and  the  interest 
thereof,  he  the  said  Peter  Allaire  delivered 
another  obligation  to  the  said  Mary  ;  that  she 
gave  him  a  bond  to  refund,  if  the  debts  should 
prove  greater  than  what  they  were  estimated 
at,  and  together  with  the  appellant,  the  said 
Benjamin  Griffen,  promised  to  execute  a  deed 
in  trust  to  him  of  the  testator's  property. 

That  he  the  said  Peter  Allaire  had  advertised 
for  the  creditors  of  the  testator  to  bring  in 
their  accounts  to  him,  and  had  paid  several, 
particularly  to  the  appellant  Benjamin  Griffen, 
several  accounts,  which  had  been  before  paid 
by  the  said  Benjamin  Griffen,  and  that  the 
price  of  £600  was  the  full  value  of  the  said 
real  and  personal  estate. 

187*]  *The  bill  further  stated,  in  sub- 
stance, that  the  appellants,  Isaac  Sniffin  and 
Peter  Jay  Monro,  having  notice  of  the  prem- 
ises, had  procured  a  subsequent  conveyance 
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for  the  said  real  and  personal  estate  from  the 
said  Benjamin  Griffen  and  Mary  Palmer,  who 
qualified  herself  as  an  executrix  for  that  pur- 
pose. That  the  appellants,  Peter  Jay  Monro 
and  Isaac  Sniffin,  or  one  of  them,  indemnified 
her  for  such  conveyance.  That  the  said  Peter 
Jay  Munro  had  possessed  himself  of  a  great 
part  of  the  real  and  personal  estate  of  the  tes- 
tator, and  refused  to  account  for  the  personal 
estate  to  the  said  Peter  Allaire,  or  to  let  him 
into  the  possession  of  the  real  estate.  The 
bill,  therefore,  prayed  that  the  said  Peter  Jay 
Munro  might  account  for  such  part  of  the  per- 
sonal estate  of  the  said  Benjamin  Palmer  as 
had  come  to  his  hands;  for  a  specific  perform- 
ance of  the  agreement  made  between  the  said 
Peter  Allaire  and  Mary  Palmer;  to  receive  a 
more  perfect  assurance  and  conveyance  of  the 
estate  of  the  said  Benjamin  Palmer,  deceased, 
and  to  receive  to  such  other  and  further  relief 
as  the  nature  of  his  case  might  require. 

To  this  bill  the  appellants,  Isaac  Sniffin  and 
Mary  Palmer,  filed  their  general  demurrer  for 
want  of  equity  as  against  them.  The  appel- 
lant, Benjamin  Griffen,  also  demurred  for  the 
same  reason,  to  so  much  as  respected  the  real 
estate  of  the  testator,  or  demanded  any  relief 
against  him  relating  thereto;  answering,  never- 
theless, that  he  never  had  agreed  to  convey  the 
said  real  estate  to  the  said  Peter  Allaire;  and 
that  the  said  Peter  Allaire  never  paid  any  of 
the  testator's  debts,  except  some  trifles,  amount- 
ing to  £2  6s.,  which  were  discharged  with 
*money  received  by  the  said  Peter  [*188 
Allaire,  from  the  sale  of  a  part  of  the  personal 
estate  of  the  testator.  The  appellant,  Peter 
Jay  Munro,  also  demurred  for  the  same  cause, 
to  so  much  of  the  said  bill  as  respected  the 
said  real  estate;  but  answered  that  he  had 
never  possessed  himself  of  any  part  of  the 
personal  estate  of  the  testator,  nor  taken  any 
conveyance  or  assignment  of  the  same. 

Upon  these  several  demurrers  the  cause  came 
on  to  be  argued  in  the  said  Court  of  Chancery, 
when  His  Honor,  the  Chancellor,  was  pleased 
to  direct  and  order,  that  the  demurrers  should 
be  overruled,  and  that  the  appellants  should 
answer  fully  to  the  said  bill  ;  from  which 
orders  and  directions  the  appellants  severally 
appealed. 

1st.  Because  the  said  Peter  Allaire,  as  a  trus- 
tee and  executor,  could  not  be  a  purchaser 
under  the  testator's  will  of  the  said  real  or  per- 
sonal estate,  nor  was  the  said  Mary  Palmer,  at 
the  time  of  making  the  said  pretended  sale,  in 
capacity  to  do  any  act  which  could  affect  the 
real  estate  of  the  said  testator. 

2d.  Because  the  other  executors,  named  in 
the  said  will,  could  never  give  a  valid  convey- 
ance for  the  same  to  the  said  Peter  Allaire. 

3d.  Because  the  testator's  creditors  did  not 
appear  to  have  been  satisfied,  nor  his  son's  an- 
nuity paid;  but  on  the  contrary  according  to 
the  said  Peter  Allaire's  own  showing,  neither 
the  one  nor  the  other  had  been  done;  neither 
had  any  of  the  said  creditors,  nor  had  the  said 
legatee  consented  to  the  said  pretended  sale  to 
the  said  Peter  Allaire,  to  or  look  to  him,  alone, 
for  their  demands. 

4th.  Because  the  heir  of  the  said  testator 
was  not  a  party  of  the  said  bill. 

*5th.  Because,  as  to  the  testator's   [*180 
personal  estate,  there  was  no  charge  that  the 
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same  had  come  to  the  hands  of  the  said  Ben- 
jamin Griffen,  Mary  Palmer,  or  Isaac  Sniffin, 
nor  was  any  account  thereof  requested  from 
any  of  them.  And  the  said  Peter  Jay  Munro 
had,  by  answer,  fully  cleared  himself  of  any 
concern  with  the  same,  even  if  the  said  Peter 
Allaire  had  a  right  to  command  an  account 
of  it. 

6th.  Because,  as  the  said  Benjamin  Griffen 
denied  any  promise  to  the  said  Peter  Allaire 
for  that  purpose,  he  could  not  be  bound  to  ex- 
ecute the  conveyance  to  him. 

7th.  Because,  as  the  bill  was  framed,  the 
scope  thereof  against  all  the  defendants  therein, 
was  a  specific  performance  and  confirmation 
of  the  said  Peter  Allaire's  title,  which  the  ap- 
pellants could  not  give,  and  he  had  no  right  to 
demand.  And  the  general  prayer  of  relief  at 
the  conclusion  of  the  bill  could  not  operate  so 
as  to  depart  from  the  general  purview  of  the 
statement  of  his  case. 

The  respondent  referred  himself  to  the  case 
made  by  the  appellants,  and  the  pleadings  filed 
in  the  Court  of  Chancery,  and  humbly  insisted 
that  the  orders  and  directions  appealed  from 
should  be  affirmed  for  the  following  reasons: 

1st.  Because  the  said  Benjamin  Palmer  hav- 
ing, by  his  said  will,  given  only  a  naked  au- 
thority to  his  executors  to  sell  his  real  and  per- 
sonal estates,  in  order  to  pay  all  his  just  debts 
and  funeral  expenses,  and  a  legacy  to  his  son 
Thomas  Palmer,  and  having  bequeathed  the 
residue  of  his  estate  to  the  said  Mary  Palmer, 
there  was  no  necessity  for  the  executors  to 
19O*]  *sell  the  real  estate  at  all;  provided  the 
said  debts  and  legacy  was  paid. 

3d.  Because  Mary  Palmer,  being  the  resid- 
uary devisee  and  legatee,  could  sell  her  interest 
under  the  will,  to  the  said  Peter  Allaire,  or  to 
any  other  person. 

3d.  Because  the  said  Peter  Allaire  would 
not  be  considered  as  a  trustee  for  the  said 
Mary  Palmer,  until  a  sale  by  him,  and  the  ex- 
ecutors of  the  said  real  estate,  and  even  then, 
he  might  take  from  her  a  release  of  her  inter- 
est to  the  property  which  had  or  might  come  to 
his  hands. 

4th.  Because  it  is  not  necessary  that  the 
other  executors  in  the  will  should  join  in  the 
conveyance  with  the  said  Mary  Palmer  to  the 
said  Peter  Allaire,  the  bill  only  praying  a 
specific  performance  of  her  agreement  with 
the  said  Peter  Allaire. 

oth.  Because  the  said  Mary  Palmer  was 
guilty  of  a  fraud,  in  selling  her  interest  in  the 
estate  to  Isaac  Sniffiu,  perhaps,  too,  for  a 
smaller  sum,  after  she  had  already  agreed  to 
sell  it  to  the  said  Peter  Allaire,  who  had  paid 
her  for  the  same. 

6th.  Because  it  appears  that  the  said  Peter 
Allaire  had  retained  in  his  hands  moneys  suffi- 
cient to  pay  the  creditors  and  the  legacy  of  the 
testator's  son ;  and  the  decree  below  might 
have  been  so  framed,  if  necessary,  as  to  com- 
pel him  to  satisfy  those  demands  before  the 
said  Mary  Palmer  had  perfected  her  title. 

7th.  Because  the  consent  of  the  creditors 
and  the  testator's  son  was  not  necessary  to  the 
sale  of  Mary  Palmer's  interest  in  the  estate, 
inasmuch  as  they  could  not  be  injured  by  it. 
191*]  the  said  debts  and  legacy  Remaining  a 
charge  upon  the  land,  notwithstanding  such 
alienation  by  the  said  Mary  Palmer. 
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8th.  Because  the  whole  residuary  estate  be- 
ing given  to  the  said  Mary  Palmer,  it  was  un- 
necessary to  make  the  heir-at-law  a  party.  If 
the  bill  was  defective  in  that  respect,  it  might 
be  cause  for  a  special,  not  a  general  demurrer; 
besides,  the  Chancellor  could,  in  any  subse- 
quent stage  of  the  cause,  have  ordered  the 
heir-at-law,  if  he  had  judged  it- necessary,  to 
be  brought  before  the  court. 

9th.  Because,  there  being  a  general  prayer 
for  relief,  any  remedy  suited  to  the  respon- 
dent's case  might  have  been  afforded.  For  in- 
stance, the  court  might  have  ordered  the  bond 
and  mortgage  given  by  Allaire  to  Man*  Palmer 
to  be  delivered  up  to  be  cancelled,  or  it  might 
have  ordered  the  said  Peter  Jay  Munro  to  join 
the  said  Mary  in  perfecting  the  respondent's 
title,  or  it  might  have  ordered  the  deeds  to  the 
said  Isaac  Sniffin  and  Peter  Jay  Munro  to  be 
cancelled,  and  awarded,  if  necessary,  a  per- 
petual injunction  to  the  executors  against  sell- 
ing. 

10th.  Because,  if  the  said  bill  does  not  charge 
the  said  Benjamin  Griffen,  Mary  Palmer,  or 
Isaac  Sniffln,  with  receiving  any  of  the  testa- 
tor's personal  estate,  such  allegation  was  unnec 
essary,  or  if  the  bill  be  defective  here,  it  was 
sufficiently  complete  in  other  respects,  not  to 
be  dismissed  on  a  general  demurrer. 

BENSON,  J.  This  is  an  appeal  from  the 
orders  of  the  Court  of  Chancery,  overruling 
the  several  demurrers  of  the  appellants  to  the 
respondent's  bill. 

The  intent  of  the  respondent's  bill  in  the 
Court  of  Chancery  is,  that  he  may  have  a 
specific  performance  of  "his  agreement  [*192 
with  the  appellant,  Mary  Palmer,  whereby  she 
bound  herself  to  convey  to  him,  by  good"  and 
sufficient  conveyances  in  the  law,  all  her  estate, 
right,  title  and  interest  whatever,  to  the  estate 
of  her  late  husband,  and  that  he  may  receive 
a  more  perfect  assurance  and  conveyance  of 
the  said  estate. 

To  that  end  the  other  appellants  are  also 
brought  into  court,  either  as  confederates  with 
her,  or  as  subsequent  purchasers  from  her 
with  notice.  Several  questions  have  been 
raised  and  argued  by  the  counsel  on  both 
sides.  An  opinion  by  the  court  on  each  of 
these  questions  would  be  unnecessary.  It  is, 
therefore,  to  be  forebornc,  it  being  "sufficient 
for  a  decision  against  the  respondent,  that  he 
had,  at  any  time,  as  a  trustee,  a  power  over  the 
property  so  agreed  to  be  conveyed,  and  whether 
this  property  existed  in  the  shape,  either  of 
money  or  of  land  makes  no  difference.  The 
demurrers  by  the  appellants,  therefore,  were 
well  taken,  ft  being  a  principle  that  a  trustee 
can  never  be  a  purchaser ;  and.  I  assume  it  as 
not  requiring  proof  that  this  principle  must  be 
admitted,  not  onlv  as  established  by  adjudica- 
tion, but  also  as  founded  in  indispensable  ne- 
cessity, to  prevent  that  great  inlet  of  fraud, 
and  "those  dangerous  consequences  which 
would  ensue,  if  trustees  might  themselves  be- 
come purchasers,  or  if  they  were  not,  in  every 
respect,  kept  within  compass.  Although  it 
may,  however,  seem  hard,  that  the  trustee 
should  be  the  only  person  of  all  mankind  who 
may  not  purchase ;  yet,  for  the  very  obvious 
consequences,  it  is  p'roper  the  rule  should  be 
strictly  pursued,,  and  not  in  the  least  relaxed. 
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193*]  *Therefore,  far  from  discerning  the 
respondent's  case  as  an  exception,  supposing 
the  rule  to  be  only  general  and  not  universal, 
I  would  remark,  that  notwithstanding  the 
-averment  in  the  bill,  that  Mary  Palmer  fully 
understood  the  agreement  and  conveyance, 
.and,  independent  of  the  circumstance  that  she 
was  not  able  to  read  or  write,  whoever  will 
merely  look  at  the  conveyance,  which  is  set 
forth  at  large  in  the  bill,  will  instantly  perceive 
that  the  parties,  or  other  persons  who  are 
named  in  the  bill,  as  friends  or  agents  in  the 
transaction,  did  not  know  what  she  had  by  the 
•agreement  agreed  to  convey  ;  whether  an  estate 
in  the  land,  or  her  eventual  interest  in  the 
money  to  arise  by  the  sale  of  the  land  ;  or  in 
what  manner,  or  to  what  extent  these  acts 
were  susceptible  of  effect,  or  even  whether 
they  were  not  altogether  nugatory.  The  con- 
duct of  the  parties,  and  every  other  person 
Jiaving  any  other  agency  in  a  bargain  so  made, 
without  due  knowledge  or  advertisement,  is, 
to  say  the  least  of  it,  indiscreet,  irregular,  unfit, 
•and  certainly  to  be  discountenanced.  I  am, 
therefore,  satisfied  of  the  justness  of  this  prin- 
ciple, that  a  court  of  equity  ought  never  to  aid 
-a  party  to  have  the  bargain  enforced  or  per- 
fected, with  intent  that  any  profit  or  advantage 
should  be  taken  by  it ;  the  interposition  of  the 
court,  if  any,  should  be  only  to  avoid  or  re- 
lieve against  a  loss  or  damage. 

The  principle,  as  quoted  from  the  adjudica- 
tions, is  in  terms  without  qualification  or  ex- 
ception. A  trustee  can  never  be  a  purchaser, 
&c.,  and  without  some  explanation,  I  may 
possibly  be  considered  as  understanding  it  in 
its  apparently  absolute  sense.  I  will,  there- 
fore, briefly  mention  that  the  cases  where 
the  suit  is  "against  the  trustee  to  set  aside  a 
194*]  purchase,  *he  having  procured  the 
requisite  formal  legal  title,  are  to  be  distin- 
guished from  those  where  the  suit  is  by  him 
to  effectuate  a  purchase,  either  by  having  the 
thing  purchased,  decreed  to  him  specifically, 
^or  by  having  the  means  decreed  to  him,  where- 
by he  may  recover  at  law.  That  in  the  latter 
•case,  it  appears  to  me,  that  the  rule  is  to  apply 
.as  unlimitedly  as  it  is  expressed;  but  that  in  the 
former  case,  a  court  of  equity  will  not  always 
interfere  as  of  course ;  for,  if  the  cestuia  que 
trust  will  agree  to  allow  the  purchase,  it  may 
be  allowed  without  fear  from  the  precedent ; 
.and  that  it  is  not,  in  every  instance,  indispen- 
sable that  all  the  cestuis  que  trust  should  agree 
to  waive  the  implied  fraud  ;  it  may  be  suffi- 
cient for  a  majority,  or  such  other  number  or 
proportion  of  them  to  agree,  as  that,  accord- 
ing to  the  circumstances  of  the  case,  it  may  be 
presumed  there  was  no  fraud  in  fact.  It  only 
remains  to  be  noticed,  that  if  the  agreement 
and  conveyance  are  to  be  without  effect,  Mary 
Palmer  ought  not  to  retain  the  bond  and  mort- 
gage against  the  respondent.  She  is,  never- 
theless, entitled  to  hold  them  until  he  shall 
make  her  an  offer  to  relinquish  the  agreement, 
and  to  deliver  up  the  conveyance  he  now  holds 
Against  her  to  be  cancelled.  It  is  not  possible 
for  the  respondent  to  allege  an  offer  for  that 
purpose,  and  to  conform  the  prayer  of  his  bill 
and  his  petition  to  it,  in  consequence  of  any 
answer  which  the  appellants  could  be  com- 
pelled to  make  to  the  bill,  and  it  is  a  rule  that 
«very  decree  must  be  according  to  the  form  of 
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the  petition ;  so  that  if  the  respondent  is  to  be 
relieved  against  the  bond  and  mortgage,  he 
must  proceed  de  nova,  and  as  he  shall  be  ad- 
vised. 

My  opinion  is,  that  the  order  appealed  from 
be  reversed. 

*DECREE  (March  20,  1796).  Where-  [*195 
upon,  the  court  thereupon  do  order,  adjudge 
and  decree,  that  the  orders  therein  complained 
of  be  reversed,  and  that  the  demurrers  of  the 
appellants  to  the  respondent's  bill  stand  al- 
lowed. That  the  respondents  pay  to  the  appel- 
lants their  costs  in  respect  to  the  said  appeal ; 
that  the  respondent's  bill,  as  to  the  appel- 
lants, Isaac  Sniffln  and  Mary  Palmer,  the 
younger,  be  dismissed  with  costs  ;  that  the 
respondent  pay  to  the  appellants,  Peter  Jay 
Munro  and  Benjamin  Griffen,  their  costs  in 
respect  of  their  demurrers ;  and  that  the  Court 
of  Chancery  give  all  necessary  directions  for 
carrying  this  judgment  into  execution. 

And  it  is  further  ordered,  that  in  respect  of 
such  matters  in  the  respondent's  bill  to  which 
the  appellants,  Peter  Jay  Munro  and  Benja- 
min Griffen  have  answered,  the  cause  be 
remitted  to  the  Court  of  Chancery,  there  to  be 
proceeded  in  as  between  the  respondent  and 
the  said  Peter  Jay  Munro  and  Benjamin 
Griffen,  as  shall  be  just. 

Judgment  of  reversal. 

Cited  in-2  Johns.  Ch.,  266;  1  Paige,  54;  22  N.  T., 
348 ;  27  N.  Y.,  567 ;  3  Keyes,  300 ;  30  Barb.  565 ;  36  How. 
Pr.,  154;  1  Abb.  App.  Dec.,  392;  5  Abb.  N.  S.,  325;  1 
Trans.  App.,  158;  Hemp.,  256;  2  Wood  &  M.,  179;  3 
Wood  &  M.,  489. 
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LEWIS  v.  BURR. 

Note — Due  Fourth  of  July — Payable  on  Third. 

The  fourth  of  July  is  a  public  holiday :  a  note  or 
bill,  therefore,  falling  due  on  that  day,  is  payable 
on  the  third  of  the  month. 

Citations-Statutes  of  1773,  1788,  1794,  3d  A  4th 
Anne. 

THIS  was  an  action  of  assumpsit,  determined 
by  the  Supreme  Court. 

The  suit  was  by  the  plaintiff  as  indorsee, 
against  the  defendant  as  indorser  of  a  promis- 
sory note,  made  by  Roger  Enos  to  him,  dated 
June  1,  1795,  for  $3,500,  payable  thirty  days 
after  date. 

Plea,  the  general  issue. 

*The  special  verdict  finding  the  note  PI 96 
and  the  indorsement  of  it  by  the  defendant  to 
the  plaintiff,  and  then  the  following  facts,  was 
as  follows  :  "  That  on  the  third  day  of  July,  in 
the  year  aforesaid,  the  said  $3,500,  in  the  said 
note  mentioned,  or  any  part  thereof,  being  no 
ways  paid,  and  said  Francis  Lewis,  by  his 
agent,  Solomon  M.  Cohen,  made  diligent  in- 
quiry and  search  for  the  said  Roger  Enos,  in 


NOTE.— Notes  and  bills  falling  due  on  Sunday  or  a 
legal  holiday. 
See  Jackson  v.  Richards,  2  Cai.,  343,  note. 
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the  said  City  and  County  of  New  York,  and 
especially  at  his  usual  place  of  abode  in  the 
said  city,  to  the  intent  to  request  him  to  pay 
to  the  said  Francis  Lewis  the  said  $3,500,  in 
the  said  note  contained,  according  to  the  tenor 
•of  the  same,  but  the  said  Roger  Enos  was  not 
then  to  be  found,  being  absent  from  the  said 
city  and  county,  in  parts  to  the  jurors  un- 
known ;  that  the  said  Roger  Enos  continued 
absent  from  the  said  city  and  county  thence- 
forth, until  after  the  fourth  day  of  July,  in  the 
year  aforesaid  ;  that  the  said  Francis*  Lewis, 
not  finding  the  said  Roger  Enos,  to  make  the 
.said  request,  did,  on  the  said  third  day  of  July, 
in  the  year  aforesaid,  by  his  agent  aforesaid, 
•deliver  to  the  said  Aaron  Burr,  a  paper  writ- 
ing, subscribed  with  the  proper  handwriting 
of  his  said  agent,  in  the  words  and  figures  fol- 
lowing, to  wit : 

"  '  NEW  YORK,  3d  July,  1795. 
' '  SIR  : — As  General  Enos  is  not  in  town, 
and  his  note  with  your  indorsement  for  $3,- 
•500,  is  payable  to-morrow,  the  4th  instant,  the 
holder  desired  me  to  give  you  this  notice,  that 
lie  looks  to  you  for  payment  of  the  same  ;  and 
I  undertake  this  to  prevent  a  protest ;  General 
Enos  is  expected  daily,  when  he  will  have 
cash  sufficient  to  discharge  the  same,  as  I 
197*]  *am  credibly  informed  ;  I  hope  my 
•conduct  in  this  business  will  meet  with  your 
approbation  ;  which  will  be  very  pleasing  to 
"  '  Sir, 

'Your  most  obedient  servant 
' SOLOMON  MYERS  COHEN.' 

"  And  the  jurors  aforesaid  upon  their  oath 
aforesaid,  further  say,  that  the  4th  day  of  July 
in  each  year,  is  the  anniversary  day  of  the 
Declaration  of  the  Independence  of  these 
United  States  of  America,  and  for  that  reason 
is  in  practice,  though  not  by  law,  generally 
•observed  by  the  citizens  of  this  State  of  New 
York,  as  a  public  festival;  and,  also,  that  some 
time  in  the  month  of  May,  in  the  year  of  our 
Lord  1784,  upon  the  institution  of  the  Bank  of 
New  York,  which  does  no  business  on  any 
fourth  day  of  July,  it  became,  and  since  con- 
tinually has  been,  and  still  is,  a  general  prac- 
tice and  usage  in  the  said  city  of  New  York, 
for  the  holder  of  a  promissory  note  made  by 
one  person  and  indorsed  by  another,  if  the 
.same  become  payable,  allowing  three  days  of 
grace,  on  the  4th  day  of  July,  in  any  year,  to 
•demand  payment  from  the  maker  of  such  note, 
•of  the  sum  therein  mentioned,  on  the  3d  day 
•of  the  same  July,  and  if  he  refuse  to  pay  the 
same,  or  if  he  cannot  be  found,  to  the  end  that 
payment  may  be  demanded  of  him,  and  if  the 
said  holder  shall  be  minded  to  look  to  the  said 
indorser  for  payment  of  the  said  note;  then, 
forthwith,  that  is  to  say,  on  the  same  3d  day 
of  July,  to  give  notice  to  the  said  indorser,  of 
such  refusal  to  pay  the  sum  mentioned,  in  the 
said  note,  or  that  the  maker  thereof  cannot  be 
fourifl,  to  the  end  that  payment  may  be  de- 
manded of  him,  and,  also,  that  it  is  the  intention 
of  the  said  holder  to  look  to  the  said  indorser 
198*]  *for  the  payment  of  the  said  sum.  But 
whether,"  &c. 

Per  Cuiiam,  by  BENSON,  /.  By  our  statute 
of  March  27,  1794,  "promissory  notes  are 
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made  assignable  and  indorsable  over  ;  and  an 
action  may  be  maintained  on  them,  as  in  cases 
of  inland  bills  of  exchange." 

The  reference  to  bills  of  exchange  is  con- 
tained in  the  English  statute,  of  the  3d  and  4th 
Anne  ;  but  having  been  omitted  in  the  colonial 
statute  of  1778,  it  was  also  omitted  in  the  stat- 
utes of  1788,  in  our  Revised  Code  ;  the  omis- 
sion, therefore,  in  the  statute  of  1788,  can  be 
accounted  for:  But  whether  it  was  in  the  first 
instance  designed  or  accidental  in  the  statute 
of  1773,  cannot  be  ascertained.  It,  however, 
occasioned  the  statute  of  1794,  which,  it  is 
known,  was  intended,  and  has  been  received 
and  practiced  on  in  the  community,  as  a  pro- 
vision, in  addition  or  amendment  of  the  statute 
of  1788,  to  give  days  of  grace  to  promissory 
notes  ;  hence  it  is,  that  they  are  now  considered 
as  entitled  to  this  incident  by  law.  The  law, 
however,  does  not  create  the  incident ;  it  ex- 
isted before,  as  appertaining  to  bills  of  ex- 
change, and  the  law  can  only  be  adjudged  as 
constructively  extendingitto  promissory  notes; 
it,  however,  existed  by  force  of  custom  only  ; 
to  know,  therefore,  what  the  incident  is,  we 
still  resort  to  custom. 

Days  of  grace,  as  a  general  incident  of  bills 
of  exchange,  are  by  almost  universal  custom  ; 
the  number  of  days  being  different  in  different 
places,  according  to  their  respective  laws  and 
customs.  In  England  the  number  is  three,  and 
wholly  by  custom. 

There,  also,  if  the  last  of  the  three  days 
happen  to  be  a  day  on  which  either  the  law  or 
custom  hath  Established  "that  no  [*199 
money  is  to  be  paid,"  then  the  number  is  to  be 
restricted"  to  two.  This  is,  also,  not  only 
wholly  by  custom,  but  is  repugnant  to  the 
analogy  of  a  rule  of  municipal  law,  by  which, 
if  an  act  is  to  be  done  on  a  day,  which  hap- 
pens to  be  a  Sunday,  or  any  other  day  on 
which  it  could  not  be  done,  without  trans- 
gressing the  law,  that  then,  instead  of  the  day 
before,  it  must  be  done  on  the  day  after  ;  so 
that  the  regulation  of  restricting  the  period  of 
respite  in  favor  of  the  creditor,  preferably  to 
enlarging  it  in  favor  of  the  debtor,  if  it  had 
been  questioned  in  its  commencement,  I  should 
conceive,  ought  to  have  been  arrested,  by  the 
courts  of  justice,  not  as  inconvenient  or  in- 
jurious in  itself,  but  as  repugnant  to  the  rule 
of  law  in  analogous  cases;  it  having,  however, 
been  sanctioned  by  custom,  it  was,  therefore, 
judicially  "approved;"  conauttudn  altera  fer.  • 

I  assume  it,  that  the  custom,  as  it  rxistrd  in 
England  at  the  time  of  our  Involution,  was 
deemed,  in  fact,  to  be  the  custom  among  us, 
and  entitled  to  prevail.  In  addition  to  the 
custom,  as  it  then  existed,  the  special  verdict 
finds  a  continued  custom  from  the  month  of 
May,  1784,  hitherto  for  another  day  besides 
Sunday,  &c.,  when  the  restriction  of"  the  num- 
ber of  "days  of  grace  is  to  take  place,  namely, 
an  anniversary  of  our  independence.  The 
question,  therefore,  between  the  parties  is, 
whether  the  custom  is  not,  in  this  particular, 
also,  equally  entitled  to  prevail  ?  with  respect 
to  which,  I  would  briefly  state  that,  whenever 
a  practice,  usage  or  custom  hath  obtained,  for 
a  length  of  tinie,  so  as  that  it  may  be  presumed 
to  be  generally*known  ;  that  then,  all  contracts 
to  which  it  may  be  applicable,  shall  be  inter- 
preted *and  governed  by  it.  This  prin-  [*2OO 
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ciple  is  not  new :  we  practice  on  it  daily. 
Where  the  contract  is  not  special  or  explicit, 
so  as  to  exclude  construction,  the  inquiry 
always  is,  what  is  usual  ?  Lest  I  may  be  mis- 
understood, I  would  mention,  that  I  mean  such 
practices,  usages,  or  customs  only,  as  may  con- 
sist with  law  ;  that  I'decide  only  on  their  force 
or  authority,  admitting  the  object  of  them  to  be 
lawful. 

I  am  of  opinion  that  the  note  in  question  is 
to  be  adjudged  as  having  fallen  due  on  the  3d 
day  of  July,  the  second  day  of  grace,  and 
consequently,  that  the  plaintiff  is  entitled  to 
recover. 

Cited  in— 4  Wend..  567. 
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CORTELYOU 

v. 
LANSING,  Administrator  of  ANTILL. 

Pledge  —  Right  of  Redemption  —  Limited  —  Death 
of  Pawnor  —  Sale  by  Pawnee  —  Liability  — 
Tender. 

On  the  deposit  of  a  pledge,  where  no  day  of  re- 
demption is  limited,  the  right  of  redemption  is 
limited,  life  right  of  redemption  descends  to  the  per- 
sonal representatives  of  the  pawnor  ;  if  the  pawnee 
sell  the  pledge  before  application  to  redeem,  he  is 
answerable  for  the  value  of  the  pledge  at  the  time 
of  the  application,  and  it  is  not  necessary  in  such 
case  to  make  an  actual  tender  of  the  balance  due. 

Citations—  Dig.,  lib.  13,  tit.  7,  sec.  9;  1  Hub.,  291; 
sec.  15  ;  Brooks  Abr.,  tit.  Pledges,  20  ;  2  Ves.,  Jun., 
378  ;  1  Powell  on  Mort.,  3  ;  Bracton,  99  b.  fcGlanviile, 
lib.  10,  ch.l,p.59;  1  Reeves,  161,  162,  163;  Owen,  123; 
Yelverton;  Noy;  Bulstrode;  2  Co.,  79;  Dyer,  139,  a; 
1  Roll.  Rep.,  315  ;  1  Dodderidge's  OflBce  of  Ex'rs.,  76, 
8i  ;  Comyn's  Dig.  Mortgage  by  Pledge  of  Goods,  b  ; 
Code,  lib.,  8,  tit.  35,  ch.  3  :  3  Hub.,  1038,  sec.  17  ;  1  Do- 
mat,  362,  sec.  9,  10,  11  ;  1  Ld.  Raym.,  434  ;  1  Ves.,,  278  ; 
Free,  in  Ch.,  420;  2  Vern.,  691,  698;  1  Eq.  Cas.  Abr., 
324  ;  Gilb.  Eq.  Rep.,  104  ;  3  Bro.,  21  ;  Str.,  919  ;  2  Pere- 
zius  on  the  Code.  62,  tit.  34,  sec.  4,  5  ;  Id.  p.  58  ;  1 
Huberus,  156,  sec.  2  ;  Id.,  172,  sec.  6  ;  Inst.,  lib.  2,  tit. 
8.  sec.  2  ;  Dig.,  lib.  13,  tit.  7,  ch.  4  ;  Code,  lib.  8,  tit.  28, 
ch.  4;  Id.,  tit.  34,  ch.  1;  Dig.,  lib.  41,  tit.  3,  ch.  13; 
Code,  lib.  4,  tit.  24,  ch.  10  ;  1  Perezius,  267,  sec.  12,  13  ; 

1  Domat,  368,  sec.  7  ;  3  Huberus,  1077,  sec.  11  ;  Id. 
1072,  sec.  6  ;  Halled's  Gentoo  Code,  p.  118  ;  2  Perezius, 
63  ;  sec.  8  ;  2  Ersk.,  455  ;  Doug.,  691  ;  4  Durnf  .,  464, 
465;  1  East,  208;  5  Viner,  84;  Doug.,  684;  2  Johns. 
Cas.,  411  ;  3  Burr.,  363  ;  2  Bl.  Rep.,  902  ;  6  Durnf.,  696  ; 
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was  an  action  of  assumpsit,  under  the 
J-     following  circumstances.     On  the  29th  of 


April,  1786,  Antill  deposited  with  the  defend 
ant  a  depreciation  note,  taking  from  him  a  re- 
ceipt in  these  words :  "  Received  of  E.  Ant  ill. 
as  a  deposit,  to  remain  in  my  hands,  his  de- 
preciation note,  date  January  1,  1781,  No.  26, 
said  to  be  for  the  value  of  $2,629.48,  which 
IK  >i(  is  to  be  delivered  up  upon  the  payment  of 
$600,  with  lawful  interest,  lent  and  advanced 
by  me  to  the  said  E.  A.  on  September  24, 1783, 
or  upon  giving  such  other  security,  as  will  be 
acceptable  for  the  whole,  or  such  part  as  may 
be  found  due  upon  a  future  settlement." 

On  January  1,  1785,  the  defendant  received 
on  account  of  the  $600,  $125,  and  on  October 
9,  1788,  he  sold  the  certificate  for  $625,  being 
the  highest  market  price  that  could  *be  [*2OI 
obtained  for  the  same,  leaving  a  balance  of 
$39.62  due  to  him  on  that  day. 

In  1791  or  1792  Antill  died,  and  administra- 
tion being  granted  to  the  plaintiff,  he,  in  1799, 
went  to  the  house  of  the  defendant  for  the 
purpose  of  demanding  the  certificate,  but  in 
consequence  of  the  defendant's  incapacity  to 
attend  to  business  from  mental  derangement, 
he  could  not  be  seen.  There  was  no  evidence 
that  the  plaintiff  had  any  money  at  the  time  to 
tender  to  the  defendant. 

At  the  trial,  the  court  charged  the  jury  on 
this  evidence,  that  the  demand  of  damages 
was  a  question  of  law,  but  that  the  plaintiff 
was  entitled  to  recover  ;  and  that  the  only  rule 
of  damage  was  the  value  of  the  certificate  in 
1799,  together  with  interest  from  that  time. 
The  jury  found  accordingly,  subject  to  the 
opinion  of  the  court  of  the  above  case. 

Per  Curiam,  delivered  by  KENT,  J.  The 
points  relied  on  by  the  defendant  are, 

1.  That  he  had  no  right  to  dispose  of  the 
certificate. 

2.  That  the  pledge  had  become  absolute  by  the 
death  of  the  pawnor. 

3.  That  a  tender  of  the  money  was  requisite 
before  suit. 

4.  That  the  rule  of  damages  was  subject  to 
the  discretion  of  the  jury. 

The  first  two  questions  raised  in  this  case^ 
respect  the  rights  of  the  parties  over  the  depre- 
ciation note  thus  deposited  with  the  defendant ; 
the  one  claiming  a  right  to  redeem,  and  the 
other  to  sell  it ;  each  reciprocally  denying;  the 
other's  pretensions.  But  the  *books  [*2O2 
involve  the  inquirer  in  considerable  doubt  and 


NOTE.— Pledge— Distinction  between  pledge  and 
mortgage— When  pledgee  may  sell. 

[This  case  was  never  decided  by  the  court.  In 
Barrow  v.  Paxton,  5  Johns.,  560,  Kent,  J.,  says  that 
after  his  opinion  was  written  a  new  argument  was 
directed  by  the  court,  but  was  never  had,  and  that 
no  decision  was  ever  rendered.  His  opinion  got  into 
print  by  mistake.  However,  the  opinion  is  often 
cited,  and  in  Hart  v.  Ten  Eyck,  2  Johns.,  Ch.  100. 
Kent  himself  cites  it.] 

A  pledge  or  pawn  is  a  mere  deposit  of  a  chattel  to  be 
detained  as  a  security.  See  principal  case,  p.  205.  The 
title  to  the  pledge  remains  in  the  pledger,  while  in 
case  of  a  mortgage,  the  title  is  in  the  mortgagee 
subject  to  be  devested.  In  a  pledge,  the  pledgee 
must  have  possession.  In  a  mortgage,  the  mortgagee 
need  not  have  possession.  Barrow  v.  Paxton,  5 
Johns.,  258 ;  Brown  v.  Bement,  8  Id.,  97 ;  McLean  v. 
Walker,  10  id.,  471;  Lewis  v.  Stevenson,  2  Hall,  63; 
Smith  v.  Beattie,  31  N.  Y.,  542 :  Day  v.  Swift,  48  Me., 
368:  Shaw  v.  Wilshire,  65  Id.,  485;  Leach  v.  Kimball, 
34  N.  H.,  568 :  Atwater  v.  Mawer,  10  Vt.,  75 ;  Brews- 
ter  v.  Hartley,  37  Cal.,  15;  Acker  v.  Bender,  33  Ala., 
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230;  Conrad  v.  Atlantic  Ins.  Co.,  1  Pet.,  449;  Bank  v. 
Nelson,  38  Ga.,  391. 

On  default  by  the  ptedgor  in  his  secured  undrrtalc- 
ing,  the  pledgee  may  sett  the  pl&lge.  But,  in  the  ab- 
sence of  an  express  waiver  of  such  demand  and  no- 
tice in  the  contract,  he  must  first  demand  perform- 
ance of  the  undertaking  and  serve  notice  on  the 
pledgor  of  the  time  and  place  of  the  sale,  which 
must  be  public.  Wilson  v.  Little,  1  Sand.,  a51 ;  2  N. 
Y.,  443 ;  Wheeler  v.  Newbould,  5  Duer,  29 ;  16  N.  Y., 
392 ;  Milliken  v.  Dehon,  10  Bosw.,  325 ;  27  N.  Y.,  364 ; 
Genet  v.  Howland,  45  Barb.,  560 ;  30  How.  Pr.,  360 ; 
Lewis  v.  Graham,  4  Abb.  Pr.,  106 ;  Strong  v.  N'tl. 
Banking  Assoc.,  45  N.  Y.,  718 ;  Markham  v.  Jaudon, 
41  Id.,  235 ;  Brass  v.  Worth,  40  Barb.,  648 :  Dykfrs  v. 
Allen,  7  Hill,  497 ;  Bryan  v.  Baldwin,  52  N.  Y.,  233; 
Gay  v.  Moss,  34  Cal.,  125 ;  Cushman  v.  Hayes,  46  111., 
145 ;  Davis  v.  Funk,  39  Pa.  St..  243 ;  Conyngham's  Ap- 
peal, 57  Id.,  474 ;  Stevens  v.  Hurlburt  Bank,  31  Conn., 
146 ;  Md.  Fire  Ins.  Co.  v.  Dalrymple,  25  Md.,  242 ; 
Mowry  v.  Wood,  12  Wis.,  413. 

But  see,  as  to  notice  of  time  and  place,  Alexandria 
R.  v.  Burke,  22  Gratt.,  254 ;  Worthington  v.  Tormey. 
34  Md.,  182. 
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difficulty  in  the  discussion  of  these  questions,  ; 
nor  do  the  English  courts  appear  to  have  de- 
fined and  settled  them  with  their  usual  accu- 
racy and  precision. 

The  note  in  question  came  under  the  strict 
definition  of  a  pledge.  (Dig.,  lib,  13,  tit.  7, 
sec.  9  ;  1  Hub.,  291,  sec.  15  ;  Brooke's  Abr., 
tit.  Pledges,  20  ;  2  Vesey,  Jun.,  378  ;  1  Powell 
onMprt.,  3  ;  Bracton,  99,  b.)  It  was  delivered 
to  the  defendant  with  a  right  to  detain  as  a 
security  for  his  debt,  but  the  legal  property 
did  not  pass,  as  it  does  in  the  case  of  a  mort- 
gage, with  a  condition  of  a  defeasance.  The 
general  ownership  remained  with  the  intestate, 
and  only  a  special  property  passed  to  the  de- 
fendant. It  is.  therefore,  to  be  distinguished 
from  a  mortgage  of  goods,  for  that  is  an  abso- 
lute pledge,  to  become  an  absolute  interest  if 
not  redeemed  at  a  fixed  time.  Besides,  de- 
livery is  essential  to  a  pledge  ;  but  a  mortgage 
of  goods,  is  in  certain  cases,  valid  without  de- 
livery. 

The  mortgage,  and  the  pledge,  or  pawn  of 
goods  seem,  however,  generally  to  have  been 
confounded  in  the  books,  and  it  was  not  until 
lately  that  this  just  discrimination  has  been 
well  attended  to  and  explained. 

I  find  no  difficulty  in  saying  that  the  defend- 
ant had  no  authority  to  sell  the  pledge  at  the 
time  he  sold  it.  It  was,  at  that  time,  an  illegal 
conversion  of  the  intestate's  property.  The 
pledge  was  delivered  without  any  specified 
time  of  payment  or  redemption.  It  was  to 
remain  in  the  defendant's  hands  to  be  delivered 
upon  payment.  The  cases  relied  on  by  the  de- 
fendant's counsel  admit  that,  in  such  a  case, 
the  pawnor  has  his  whole  lifetime  to  redeem. 
If  this  be  so,  the  defendant  had  no  right  to  sell 
during  the  pawnor's  life  ;  because  the  one  right 
would  be  inconsistent  with  the  other.  The 
2O3*]  expression,  however,  *that  the  pawnor 
has  his  life  as  a  time  to  redeem,  where  no  time 
of  redemption  is  fixed,  must  be  taken  with  this 
qualification,  that  the  defendant  does  not,  in 
the  mean  time,  call  upon  him  to  redeem. 

This  he  certainly  must  have  a  right  to  do. 
The  manner  in  which  that  call  is  to  be  made, 
and,  in  case  of  the  pawnor's  default,  the  man- 
ner of  disposal  of  the  pledge,  are  distinct 
points  which  I  need  not  now  discuss  ;  because, 
in  the  present  case,  no  call  whatever  was  made 
upon  the  intestate  previous  to  the  sale  of  the 
note.  There  is  no  instance  to  be  found,  in 
case  of  a  deposit  for  an  indefinite  time,  where 
the  pawnee  sold  in  the  lifetime  of  the  pawnor, 
and  without  making  a  previous  demand,  that 
such  sale  was  held  good.  The  sale  by  the 
defendant  was,  therefore,  clearly  unauthorized 
and  illegal. 

The  next,  and  the  more  difficult  question  is, 
whether  the  representatives  of    the  pawnor 
have  a  right  to  call  upon  the  defendant  to  re- 
store the  pledge  or  its  equivalent.     That  the 
intestate  had  such  a  right  is  not  to  be  disputed, 
and  the  point  is,  whether  it  be  such  a  right 
of  action  as  died  with  the  person,  or  whether,  ' 
as  in  all  other  cases  of  a  right  of  action,  not ! 
founded  on  a  personal  tort,  it  descended   to  j 
the  plaintiff.     If  the  right  of  action  did  not 
descend,  this  will  be  the  first  case,  I  appre- 
hend, that  ever  existed,  in  which  the  remedy 
for  the  conversion  of  one's  property  was  lim- 
ited to  the  lifetime  of  the  party  injured.     But 
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it  is  said  to  be  immaterial  what  was  the  de- 
fendant's conduct  in  respect  to  the  pledge, 
since  where  no  time  was  fixed  the  pawnor 
must  redeem  in  his  lifetime,  and  if  he  dies 
without  redeeming,  the  property  in  the  pledge 
becomes  absolute  in  the  "pawnee.  This  [*2O4 
last  proposition  has  so  much  countenance  in 
the  books,  that  to  determine  on  its  validity  it 
will  be  necessary  to  bestow  a  considerable  at- 
tention to  the  cases,  and  if  I  am  not  greatly 
mistaken,  the  result  will  show  that  it  is 
wholly  destitute  of  any  solid  foundation. 

Glanville,  the  earliest  of  our  juridical 
classics,  has  treated  the  subject  with  a  pre- 
cision not  to  be  found  in  the  authorities  of  a 
subsequent  period,  and  with  a  perspicuity  and 
simplicity  that  bespeaks  a  writer  of  a  primi- 
tive age.  A  loan,  he  observes  (Glanville,  lib. 
10,  ch.  1,  p.  59),  is  sometimes  made  on  the  se- 
curity of  a  pledge  (sub  vadii  positioned,  and  the 
pledge  may  consist  of  chattels,  lands  or  rents. 
(1  Reeves,  161.)  Sometimes  possession  is  im- 
mediately given  of  the  pledge,  on  receipt  of 
the  loan,  and  sometimes  it  is  not.  Sometimes 
the  thing^  is  pledged  for  a  term,  and  some- 
times without.  When  a  chattel  is  pledged 
and  possession  is  given,  and  for  a  certain  term, 
the  creditor  is  bound  to  keep  the  pledge  safe- 
ly, and  not  to  use  it  to  its  detriment.  If  it  be 
agreed  that  in  case  the  debtor  shouldtnot  re- 
deem the  pledge  at  the  end  of  the  term,  the 
pledge  shall  remain  with  the  creditor  as  his 
own  property,  the  agreement  must  be  observed. 
But  if  there  be  no  such  agreement,  and  there 
be  a  fixed  time  of  redemption,  and  the  debtor 
may  delay  in  payment,  the  creditor  may 
quicken  the  redemption  by  a  writ  (of  which 
he  gives  the  form),  and  which  requires  the 
debtor  without  delay  to  redeem  (aequietet  rem 
quam  invadiamt)  the  pledge. 

On  the  return  of  the  writ,  if  the  defendant 
confessed  the  pledge  (1  Reeves,  162),  he  was 
demanded  to  redeem  in  a  reasonable  time,  and 
on  default,  the  *creditor  had  license  [*2O5 
to  treat  the  pledge  as  his  own.  But  if  the 
pledge  was  made  without  mention  of  any  par- 
ticular term  (Id.,  163),  the  creditor  might 
(debitum  petere)  demand  his  debt  at  any  time 
and  the  debt  being  discharged,  the  creditor 
was  bound  to  restore  the  pledge  without  any 
deterioration. 

This  authority  establishes  two  points. 

1st.  That  if  the  pledge  was  not  redeemed 
by  the  time  stipulated,  it  did  not  then  become 
absolute  property  in  the  hands  of  a  pawnee, 
but  the  pawnee  was  obliged  to  have  recourse 
to  the  aulft  rt'ffi*,  and  to  sue  out  an  original 
writ,  in  order  to  obtain  authority  to  dispose  of 
the  pledge. 

2d.  That  if  the  pledge  was  for  an  indefinite 
term,  (he  creditor  might,  at  any  time,  call 
upon  the  debtor  to  redeem  by  the  same  pro- 
cess of  demand.  By  what  authority  the 
judge«*  in  the  time  of  James  I.  advanced  a 
different  doctrine  on  this  subject  is  not  made 
to  appear.  The  rights  of  the  parties  arising 
out  of  the  case  of  a  pawn,  underwent,  how- 
ever, a  considerable  discussion  in  three  seve- 
ral cases  during  that  reign. 

In  the  case  of  Moore  v.  Conhtm.  (Owen,  123 ; 
7  Jnc..  I.,  in  C.  B.)  it  was  resolved  by  the 
court  that  a  pawnee  had  a  special  property  in 
the  goods  pawned,  and  might  use  the  pawn, 
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so  that  it  was  not  to  its  detriment,  and  if  he 
assigned  over  the  pawn,  the  assignee  would 
be  subject  to  detinue,  if  he  detained  the  pawn 
after  payment  by  the  owner. 

This  decision  was  correct,  and  in  harmony 
with  the  ancient  laws,  as  laid  down  by  Gran- 
ville  and  Bracton.  (Granville,  ui  supra  Brae- 
ton,  99,  b.)  It  considered  a  pawn  in  its  true 
light,  as  a  mere  deposit  of  a  chattel  to  be 
2O6*]  detained  as  a  security,  *and  that  the 
general  property  was  still  in  the  pawnee. 

The  next  case  is  that  of  Sir  John  Ratcliffe  v. 
Davis  (8  Jac.  I. ,  in  K.  B).  That  was  a  suit  in 
trover,  and  the  special  verdict  stated,  that  the 
plaintiff  had  pawned  a  hatband,  set  with 
jewels,  unto  one  Whitlock,  a  goldsmith,  for 
£25  ;  no  day  was  set  to  redeem.  The  pawnee 
on  his  death-bed,  delivered  the  pledge  to  the 
defendant,  with  a  request  to  keep  it  till  the 
money  was  paid,  and  then  to  deliver  it  to  the 
plaintiff.  The  pawnee  then  died,  and  the 
plaintiff  tendered  the  debt  to  his  executor, 
who  refused  to  receive  the  money,  and  then 
he  applied  to  the  defendant,  and  after  a  de- 
mand and  refusal,  brought  his  suit.  The 
court  gave  judgment  for  the  plaintiff ;  and  of 
course  decided  all  the  points  arising  out  of  the 
verdict,  which  were,  that  the  tender  to  the  ex- 
ecutor was  well  made  ;  that  by  the  tender  and 
refusal^  the  special  property  in  the  pledge  re- 
vested in  the  plaintiff  ;  that  the  general  prop- 
erty had  been  constantly  in  him ;  that  the 
death  of  the  pawnee  did  not  destroy  the  right 
of  redemption  ;  that  refusal  by  the  defendant 
after  tender  to  the  executor,  was  a  conversion, 
and  that  the  defendant  had  only  the  bare  cus- 
tody of  the  pawn. 

This  decision  was  in  every  respect  recon- 
cilable with  the  ancient  law.  It  maintained 
without  diminution,  all  the  well  known  and 
settled  rights  of  the  respective  parties ;  and 
had  not  the  erudition  of  the  judges  (according 
to  the  taste  of  those  times)  carried  them  far 
beyond  the  record  before  them,  and  led  them 
to  discuss  points  not  relevant  to  the  issue,  we 
should,  probably,  never  have  heard  of  the 
present  question. 

2O 7*]  *But,  in  giving  their  opinions,  one 
of  the  judges  said  that  executors  might  re- 
deem a  pledge,  and  that  it  would  be  assets  in 
their  hands.  The  other  four  observed,  that  if 
time  be  limited  to  redeem,  the  death  of  either 
party  previous  to  that  time,  could  not  preju- 
dice the  right ;  but  if  no  time  was  limited,  the 
pawnor  had  his  whole  life,  and  if  he  died  be- 
fore he  redeemed,  the  right  was  gone,  and  his 
executors  could  not  redeem.  It  were  to  be 
wished  that  the  reasons  of  the  judges  had  been 
more  fully  reported  than  we  find  them  in  this 
case. 

In  the  case  as  reported  in  Bulstrode,  the 
only  reason  stated  is,  that  it  would  be  very 
mischievous  to  compel  the  pawnee  to  keep  the 
goods  thus  pawned  for  such  an  indefinite 
time,  when  he  hath  paid  sufficiently  for  them. 
But  this  objection  would  have  been  found  to 
have  had  no  validity,  if  they  had  only  attend- 
ed to  the  law  as  laid  down  by  Glanville,  who 
says,  as  I  have  already  stated,  that  where  no 
time  is  fixed,  the  creditor  might  quicken  his 
debtor's  delay,  and  demand  his  debt  at  any 
time,  the  process  for  which  he  has  given. 
From  the  case  as  reported  in  Croke,  it  is  very 
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questionable  whether  the  court  ever  agreed  in 
this  extrajudicial  dicta.  He  states  that  two  of 
the  judges  held,  that  redemption  could  not 
be  made  after  the  death  of  the  pawnor  ;  for 
he,  at  his  peril,  ought  to  redeem  in  his  time,  as 
it  is  upon  a  mortgage  ;  but  that  the  others 
(and  who  were  the  majority)  held  otherwise, 
for  that  pledging  doth  not  make  an  absolute 
property,  as  in  the  case  of  a  mortgage  of  land; 
but  it  is  a  delivery  only  until  he  pays,  &c.  So 
it  is  a  debt  to  the  one  and  a  retainer  of  the 
thing  to  the  other,  for  which  there  may  be  a 
redemand  *at  any  time  upon  the  pay-  [*2O8 
ment  of  the  money,  as  the  pawnee  hath  but  a 
special  property  in  the  goods  to  detain  them 
for  his  security. 

In  Yelverton  and  Noy,  the  opinion  of  the 
court  is,  however,  given,  as  it  is  in  Bulstrode, 
and  the  reason  stated  is,  that  the  pledge  is  a 
condition  personal,  and  extends  only  to  the 
person  of  him  who  pawned  it.  Supposing, 
then,  this  to  be  the  more  correct  report  of  the 
case,  the  ground  of  the  opinion  is  equally  un- 
sound ;  a  pledge  is  not  a  property  created 
upon  a  condition  of  defeasance  like  a  mort- 
gage. It  has  no  analogy  to  the  case  of  a  right 
which  is  obsolute  to  vest,  or  to  be  defeated  on 
the  happening  of  an  event,  nor  is  it  suscepti- 
ble of  that  strict  construction,  unless  it  be  so 
modified  by  the  express  agreements  of  the 
parties.  Least  of  all  it  is  a  condition  personal 
to  be  performed  exclusively  by  the  pawnor. 
There  is  nothing  of  this  in  the  nature  of  the 
contract,  and  in  most  cases,  as  when  the  time 
of  payment  is  mentioned,  it  is  agreed  that  the 
right  may  remain  perfect  in  the  representa- 
tives of  the  parties. 

In  feoffments  of  land,  upon  condition  that 
the  feoffee  do  an  act,  and  no  time  be  limited, 
there  he  hath  only  his  lifetime ;  but  if  his 
heirs  be  mentioned,  the  condition  is  not 
broken  by  his  death ;  but  extended  to  his 
heirs  indefinitely  without  limitation  of  time, 
and  cannot  be  broken  except  upon  request 
made  by  the  feoff  or  or  his  heirs.  (2  Co.,  79, 
the  Lord  Cromwell's  case,  Dy.,  139,  a.) 

If  the  naming  of  the  heirs  would,  in  this 
case,  do  away  the  limitation  of  this  condition 
to  the  person  of  the  feoff  or,  even  according  to 
the  rigid  construction  that  used  to  prevail, 
under  the  genius  of  the  feudal  *law  [*2O9 
over  feoffments  upon  condition,  surely  it  can- 
not be  material  that  in  personal  contracts  the 
executor  should  be  named,  for  it  is  a  general 
and  well-established  principle  that  they  are 
affected  equally  as  if  named. 

This  notion  of  a  pledge,  resting  upon  the 
performance  of  a  condition,  to  revest  the 
right  as  in  the  case  of  a  mortgage,  probably 
led  to  the  decision  in  Capper  v.  Dickinson.  (K. 
B.,  13  Jac.,  I.;  1  Roll.  Rep.,  315.)  That  if 
goods  pawned  for  time  limited,  be  not  re- 
deemed at  the  day,  they  are  forfeited  and  may 
be  sold  at  the  will  of  the  pawnee. 

This  doctrine  is  also  held  by  Justice  Dod- 
deridge,  in  his  Office  of  Executors.  (Vol.  I., 
76,81.)  He  says  the  pawnee  may  dispose  of 
it  at  his  pleasure.  This  last  decision,  not 
having  any  direct  application  to  the  present 
case,  may  be  passed  over  without  much  no- 
tice. It  is  contrary  to  the  contract  of  pledge, 
which  does  not  pass  any  absolute  interest,  nor 
rest  on  any  absolute  condition.  It  is,  as  we 
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have  seen,  repugnant  to  the  ancient  law,  and 
is  contradicted  by  a  late  authority.  Comyns 
(Dig.,  tit.  "Mortgage  by  Pledge  of  Goods" 
b),  who  is  himself  of  a  great  authority,  says 
that  if  a  man  pledges  goods  for  money  lent, 
he  may  redeem,  though  he  does  not  come  at 
the  day ;  and  the  practice  has  since  become 
familiar. 

By  the  lex  commwsor'ia  (Code,  lib.  8,  tit.  35, 
ch.  3  ;  3  Hub.,  1038,  sec.  17;  1  Domat,  362, 
sec.  11),  at  Rome,  it  was  lawful  for  the  credi- 
tor and  debtor  to  agree,  that  if  the  debtor  did 
not  pay  at  the  day,  the  pledge  should  become 
the  absolute  property  of  the  creditor.  But  a 
law  of  Constantine,  contained  in  the  Code, 
abolished  this  as  oppressive,  and  with  marks  of 
indignation,  declared  that  the  memory  of  the 
former  law  ought  to  be  abolished  to  all  pos- 
terity. Such  a  rigorous  decision  as  that  in 
Rolle  is  contrary  to  the  law  of  France,  of 
21O*]  *Holland,  of  Scotland,  and,  probably, 
of  all  other  countries  which  have  felt  and 
obeyed  the  influence  of  the  civil  law  ;  and  if 
it  were  really  a  part  of  the  English  code,  in 
this  instance  also,  we  might  say  of  these  peo- 
ple, that  they  were  truly  toto  dicisos  orbe  by 
their  laws,  as  well  as  by  their  situation. 

There  remains  only  an  extra  judicial  dictum 
of  GJi.  J.  Treby  (1  Ld.  Raymond,  434),  and 
another  of  Lord  Harwicke  (1  Ves.,  278),  and 
both  supported  only  by  the  case  in  Bulstrode, 
which  go  to  show  that  a  pawn  is  not  redeem- 
able after  the  death  of  the  pawnor,  and  these 
are  all  the  authorities,  as  far  as  I  have  been 
able  to  discover,  on  which  the  whole  proposi- 
tion has  rested. 

In  the  chancery  cases  of  Tucker,  Adminis- 
trator, &c.  v.  Wilson,  in  1714,  and  Lockwood  v. 
Ewer,  in  1742,  and  Kempv.  Westbrook,  in  1794, 
it  was  said,  that  a  pawnee  of  stock  was  not 
bound  to  bring  a  bill  of  foreclosure,  and  might 
sell  without  it.  But  in  the  first  two  cases,  the 
stock  has  been,  in  the  first  instance,  absolutely 
transferred  to  the  mortgagee  with  a  defeasance 
thereto,  that  the  assignment  should  be  void,  or 
the  stock  transferred  on  payment  at  the  day. 
They  were  cases,  therefore,  not  of  a  pledge, 
but  of  a  mortgage  of  goods,  and  although  it 
is  nowhere  stated  in  what  manner  the  mort- 
gagee is  to  sell,  yet,  in  the  first  of  these  cases, 
there  was  a  previous  notice  to  the  opposite 
party,  according  to  the  rule  of  the  civil  law, 
and  the  giving  of  this  notice  was  asserted  to 
be  the  constant  practice.  The  last  case  was 
strictly  a  pledge  of  chattels  to  secure  a  loan, 
without  a  specified  time  of  payment ;  and  the 
assignee  of  the  pawnor,  who  had  become  a 
bankrupt,  was  allowed  to  redeem.  This  case 
2  1  l*j  has,  therefore,  *no  further  connection 
with  the  present  question,  than  to  show  that 
where  no  time  is  nxed,  an  assignee  is  compe- 
tent to  redeem. 

The  two  cases  of  Demand  ray  v.  Metcalf 
(Free,  in  Chan.,  420  :  2  Vern.,  698  ;  2  Eq.  Cas. 
Abr.,  324  ;  Gilb.  Eq.  Rep.,  104  ;  3  Bro.,  21),  in 
1715,  and  of  Vendezee  v.  WMU,  in  1789,  are 
cases  of  pledge,  and  perfectly  in  point  in  favor 
of  the  plaintiff.  In  the  one  case,  there  was  a 
pawn  of  jewels,  and  in  the  other  of  bonds  and 
securities.  In  both  cases,  the  time  of  payment 
had  elapsed  in  the  life  of  the  pawnor ;  he  died, 
and  the  executors,  on  a  bill  to  redeem  on  pay- 
ment of  the  debt  and  interest,  obtained  a  decree 
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accordingly.  It  is  said,  indeed,  in  the  first 
case,  that  the  executors  could  not  have  back 
the  jewels,  without  the  assistance  of  chancery. 

If  by  this  was  meant  the  identical  chattel 
pawned,  it  was  perhaps  correct ;  but  if  the 
observation  meant  that  the  executors  had  no 
remedy  but  in  equity,  it  must  be  a  mistake  ; 
for  a  court  of  law  has  complete  jurisdiction 
over  the  subject,  and  is  equally  competent  to 
grant  relief  where  the  right  of  property  is  not 
extinguished. 

It  would  be  unreasonable  to  turn  the  plaint- 
iff round  to  another  forum,  when  there  are  no 
technical  difficulties  to  impede,  nor  any  defect 
of  authority  to  give  him  redress  here,  by  re- 
storing to  him,  if  not  the  specific  thing,  yet  its 
equivalent.  If  a  court  of  law  will  permit  the 
one  party  to  demand  his  debt  after  the  time,  it 
will  equally  permit  the  other  party  to  tender 
and  redeem.  (Str.,  919.)  In  the  case  of  The 
South  Sea  Comptiny  v.  Duncomb  (K.  B.  5  Geo. 
II.),  it  was  decided  that  where  the  pawnor  of 
stock  did  not  pay  at  the  day  stipulated,  the 
pawnee  had  his  election  to  sue  for  the  debt, 
or  to  stand  to  his  remedy  *against  the  [*212 
pawn.  The  court  did  not  state  the  remedy, 
but  still  there  was  to  be  a  remedy  under  the 
sanction  of  law,  and  the  only  remedies  hith- 
erto suggested  in  the  books,  are  the  process 
by  writ,  as  stated  in  Glanville ;  the  bill 
of  foreclosure,  as  hinted  in  other  cases ; 
and  the  sale  by  the  pawnee,  after  notice  in 
cases  of  the  transfer  of  stock,  as  seems  to 
have  been  the  practice. 

From  this  review  of  the  cases,  I  conclude, 
that  whatever  right  to  redeem  existed  in  the 
pawnor  at  his  death,  that  right  descended  en- 
tire and  unimpaired  to  his  representative. 
There  are  two  decisions  fully  to  this  effect, 
and  there  is  not  a  decision  to  the  contrary,  or 
one  which  establishes  that  if  no  time  be  lim- 
ited to  redeem  a  pawn  the  right  to  redeem  is 
extinguished  by  the  pawnor's  death. 

The  several  dicta  in  the  courts  which  go 
thus  far,  are  founded  on  principles  manifestly 
erroneous.  They  departed  from  the  true  na- 
ture of  a  pawn,  which  was  well  understood  in 
the  Roman  law,  and  well  understood  in  the 
days  of  Glanville  and  Bracton,  who  were,  no 
doubt,  greatly  instructed  by  that  inestimable 
system  of  civil  jurisprudence,  although,  with 
respect  to  Glanville  in  particular,  he  wrote  the 
English  law  of  his  time,  without  much,  if  any, 
adoption  from  the  Roman.  The  error  con- 
sisted in  applying  to  pawns  the  severe  feudal 
doctrine  of  absolute  forfeiture  upon  breach  of 
a  condition,  whereas  a  pawn  is  in  no  respect 
an  estate  resting  upon  condition. 

It  would  be  a  doctrine  the  most  intolerable 
and  oppressive.  In  one  of  the  cases  mentioned, 
a  pawn  worth  £600  was  deposited  to  secure 
a  loan  of  £200,  and  if  no  time  be  mentioned, 
and  the  pawnee  can  *sell  when  he  [*21tt 
pleases,  without  first  calling  on  the  pawnor, 
or  if  the  pawnor's  right  is  gone  by  his  sudden 
death,  the  law  would  establish  a  most  disgust- 
ing speculation,  infinitely  more  odious  lhan  the 
fer  commisaori;  for  that  was  founded  upon 
express  agreement.  And  altough  the  exec 
utor  may  not  redeem,  the  pawnee  has 
still  his  "election  to  sue,  and  the  executor 
has  not  even  the  privilege  of  the  equitable 
rule,  qui  tentit  onu»  debel  tentire  comnwdum. 
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It  may  be  well  enough  to  observe,  by  way  of 
illustration,  that  except  in  cases  of  special 
agreement,  the  Roman  law  never  allowed  a 
pledge  to  be  sold  by  the  creditor,  but  upon 
notice  to  the  debtor,  and  the  allowance  of  a 

Kjar's  redemption.  (Perzius  on  the  Code,  Vof. 
.,  62.  title  34.  sees.  4.  5  ;  do.  p.  58  ;  Huberus, 
Vol.  I.,  p.  157,  sec.  2;  Vol.  III.,  p.  172,  sec.  6.) 
And  as  this  was  not  sufficiently  observed,  Jus- 
tinian regulated  the  method  of  foreclosure  by 
a  particular  ordinance,  by  which  two  years' 
notice  or  two  years  after  a  judicial  sentence 
was  allowed  to  the  debtor.  (Inst.,  lib.  2,  tit.  8, 
sec.  2  ;  Dig.,  lib.  13,  tit,  7,  ch.  4 ;  Code,  lib.  8, 
tit.  28,  ch.  4,  and  tit.  34,  ch.  1.) 

It  was  moreover  a  well  settled  rule  in  that 
law,  that  the  creditor  could  never  hold  the 
pledge  by  prescription  ;  and  that  no  length  of 
time  would  preclude  the  debtor  and  his  repre- 
sentatives from  the  right  to  redeem,  and  the 
reason  given  is  very  conclusive,  because  the 
creditor  holds  not  as  his  own,  but  in  another's 
right;  alieno  nomine  posiridet.  (Dig.,  lib.  41, 
tit.  3,  ch.  13;  Code,  lib.  4,  tit.  24,  ch.  10.  See, 
also,  Perezius,  Vol.  I.  p.  267,  sees.  12,  13,  and 
1  Domat,  368,  sec.  7  ;  Huberus,  Vol.  III.,  p. 
1077,  sec.  11.  See,  also,  Halled's  Gentoo  Code, 
p.  118,  which  allowed  a  redemption  after  the 
debtor's  death.)  I  believe  there  is  no  country 
at  present,  unless  it  be  England,  that  allows  a 
pledge  to  be  sold  out  in  pursuance  of  a  judi- 
cial sentence.  (Huberus,  Vol.  III.,  1072,  sec. 
6,  and  Perezius,  Vol.  II.,  63,  sec.  8,  as  to  Hol- 
land and  Brabant.  Domat,  Vol.  I.,  362,  sees.  9, 
10,  and  2  Erskine,  455,  as  to  France  and  Scot- 
land.) 

The  third  point  raised  in  this  case  is  as  to 
the  necessity  of  payment  or  tender  of  the 
214*]  money  loaned  *previons  to  the  com- 
mencement of  the  suit.  The  payment  of  the 
money  and  the  return  of  the  pledge  were  to  be 
concurrent  acts,  to  be  performed  by  each 
party  at  the  same  time  and  place.  (Kingston 
v.  Preston,  Doug.,  691  ;  4  Durnf.,  464,  465  ;  1 
East,  208  ;  5  Viner,  84.  in  notes ;  Twner  v. 
Goodwin.)  Each  must  show  a  capacity  and 
readiness  to  perform,  and  yet  neither  was  to 
trust  the  other  personally.  The  one  was  not 
actually  to  part  with  his  money,  unless  the 
other  at  the  same  time  showed  a  capacity  and 
readiness  to  return  the  pledge  ;  nor  was  the  one 
to  return  the  pledge  until  the  other  showed,  at 
the  same  time,  the  like  capacity  and  readiness 
to  pay  the  money;  the  acts  being  reciprocal,  and 
the  one  dependent  upon  the  other. 

But  when  one  party  has  incapacitated  him- 
self to  perform  his  part  of  the  contract,  there 
is  no  need  of  the  other  coming  forward  at  the 
time  to  make  a  tender,  or  to  show  himself  in 
a  capacity  to  pay,  because  it  would  be  a  nuga- 
tory act  which  the  law  will  never  require.  If 
the  one  party  discharges  the  other  from  a  per- 
formance, by  saying  he  will  not  perform  on 
his  part  (and  voluntarily  and  tortiously  render- 
ing himself  unable  to  perform  his  part  is  equiv- 
alent to  such  discharge),  it  is  well  understood 
that  it  is  not  necessary  for  the  other  party  to 
go  forward.  This  was  so  decided  in  the  case 
of  Jones  v.  Barkley  (Doug. ,  684);  Rawson  v. 
Johnson  (1  East,  208),  and  the  same  principle 
has  been  frequently  advanced  in  other  cases. 
In  the  case  of  Judah,  &c.  v.  Kemp,  decided  in 
this  court,  October  Term,  1801,  the  suit  was  in 
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trover  for  goods  ;  the  plaintiff  proved  property 
and  a  demand  and  refusal  ;  the  defendant  was 
master  of  a  vessel  and  had  a  lien  on  the  goods 
for  freight ;  on  demand  he  refused  to  deliver 
the  goods,  and  said  he  had  not  orders  to  deliver 
them ;  no  tender  of  the  freight,  nor  even  a  ca- 
pacity to  make  one  was  shown  ;  the  defendant 
did  not  object  to  deliver  on  that,  but  upon  an- 
other ground.  The  only  question  raised  \\as 
*whether  tender  of  the  freight  ought  [*215 
to  have  been  made,  and  the  court  decided  that 
it  was  not  necessary,  as  the  act  would  have 
been  useless,  and  they  gave  judgment  for  the 
plaintiff. 

The  last  question  is  as  to  the  rule  of  damages. 
If  the  direction  of  the  judge  was  correct,  or  if 
the  rule  is  to  be  given  by  the  court,  then  the 
verdict  is  to  stand,  and  made  conformable  to 
such  rule.  But  if  the  damages  are  to  be  con- 
sidered as  in  any  degree  subject  to  the  discre- 
tion of  a  jury,  a  new  trial  is  to  be  awarded. 

There  is  no  doubt  but  that  the  measure  of 
damages  is  sometimes  a  question  of  law,  but 
more  frequently  it  is  to  be  left  at  large  to  Hie 
discretion  of  a  jury.  In  cases  where  there  is 
a  criterion  for  an  accurate  computation,  that 
criterion  must  be  followed,  and  it  becomes, 
then,  a  rule  of  law. 

The  value  of  the  depreciation  note  is  the 
measure  of  damages  in  the  present  case,  and 
the  only  question  is,  how  that  value  is  to  be 
ascertained.  If  it  is  to  be  ascertained  from  the 
face  of  the  note ;  or  from  what  time  is  that 
value  to  be  computed  ?  There  must  be  some 
rule  or  principle  on  the  subject,  and  that  prin- 
ciple, whatever  it  may  be,  is  a  question  of  law, 
and  not  of  an  arbitrary  ad  libitum  discretion 
in  the  jury.  A  great  part  of  our  common  law 
jurisprudence  is  only  a  collection  of  principles, 
to  be  selected  and  applied  to  particular  cases 
by  the  discernment  and  diligence  of  the  courts. 
I  have  no  doubt  the  rule  in  the  present  case  is 
a  rule  of  law,  and  the  only  examination  is  to 
discover  it. 

The  direction  at  the  trial  was,  the  value  of 
the  certificate  in  1799,  when  the  plaintiff  went 
to  make  a  demand.  This  must  not  be  under- 
stood to  mean  *that  the  cause  of  action  [*216 
arose  then.  From  that  ground  the  direction 
would  have  been  erroneous.  Putting  out  of 
view  the  previous  sale,  the  plaintiff  has  not 
shown  a  cause  of  action  by  his  act  in  1799,  for 
he  ought  at  least  to  have  shown  that  he  went 
with  a  readiness  and  a  capacity  to  pay.  The 
mental  inability  of  the  defendant  may  have 
rendered  him  incapable  of  receiving  an  actual 
demand  from  the  plaintiff,  but  it  surely  is  not 
to  be  construed  into  a  discharge  to  the  plaint- 
iff, from  the  performance  of  his  duty,  which 
was  to  come  with  a  disposition  and  ability  to 
perform  his  part  of  the  contract ;  that  act  of 
the  plaintiff  was,  therefore,  wholly  immaterial 
as  a  ground  of  action,  and  if  the  value  of  the 
note  is  to  be  estimated  from  that  date,  it  must 
be  because  the  plaintiff  manifested  his  will  to 
have  been  restored. 

The  value  of  the  chattel,  at  the  time  of  the 
conversion,  is  not,  in  all  cases,  the  rule  of 
damages  in  trover ;  if  the  thing  be  of  a  deter- 
minate and  fixed  value,  it  may  be  the  rule,  but 
where  there  is  an  uncertainty,  or  fluctuation 
attending  the  value,  and  the  chattel  afterwards 
rises  in  value,  the  plaintiff  can  only  be  indem- 
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uified  by  giving  him  the  price  of  it,  at  the 
time  he  calls  upon  the  defendant  to  restore  it, 
and  the  one  of  the  cases  even  carries  the  value 
down  to  the  time  of  the  trial. 

The  cases  of  Fisher  v.  Prince  (3  Burr.,  1363 ; 
2  Black.  Rep.,  902;  see  also  6  Durnf.,  696), 
and  of  The  Administrator  of  Hunt  v.  Fuller, 
have  long  since  settled  that  if  the  chattel  after 
the  conversion  increased  in  value,  or  be  attend- 
ed with  other  circumstances,  the  damages 
may  be  enhanced  accordingly.  And  in  the 
case  of  Shepherd,  Executor,  &c.,  v.  Johnson  (2 
East,  211),  the  defendant  was  sued  for  breach 
217*]  of  contract,  in  not  replacing  *a  certain 
quantity  of  stock  by  a  given  day,  and  the 
court  held,  as  the  direction  had  been  given  to 
the  jury,  that  the  plaintiff  was  entitled  to  re- 
cover, not  merely  the  value  of  the  stock  as  it 
stood  at  that  day,  but  the  value  as  it  stood  at 
the  time  of  the  trial.  And  they  said  it  was  no 
answer  to  say  that  the  defendant  might  be 
prejudiced  by  the  plaintiff's  delay  in  bringing 
his  action,  for  it  was  his  own  fault  that  he 
broke  his  engagement,  and  he  might  replace 
the  stock  an  any  time  afterwards  so  as  to 
avail  himself  of  a  rising  market.  I  have  no 
doubt  it  is  just  and  right  that  the  plaintiff  in 
the  present  case  ought  to  recover  the  value  of 
the  note  at  the  time  he  chose  to  demand  it ;  he 
lias  selected  that  time  to  call  for  his  note  and 
to  liquidate  its  value,  and  no  other  measure  of 
damages  short  of  that  will  indemnify  him  for 
the  loss  of  the  pledge.  I  agree,  therefore,  on 
this  ground, to  the  direction  that  was  given. 

These  were  all  the  points  that  were  stated  in 
the  case,  or  raised  upon  the  argument,  and 
they,  being  with  the  plaintiff, 

1 take  it  for  granted  he  is  entitled  to  judgment, 
•and  a  new  trial  ought  to  be  denied. 

Cited  in— 5  Johns.,  360 ;  8  Johns.,  97;  10  Johns.,  474 ; 
12  Johns.,  149;  3  Cow.,  83;  7  Cow.,  694;  28  Wend., 
475 :  4  Denio,  230;  2  Johns.  Ch.,  101 :  2  Sand.  Ch.,  145 ; 
26  N.  Y.,  311 ;  45  N.  Y.,  720;  49  N.  Y.,  570 ;  53  N.  Y., 
220 ;  56  N.  Y.,  27;  2  Barb.,  542;  4  Barb.,  493:  20  Barb., 
40 ;  23  Barb.,  255 ;  24  Barb.,  297;  30  Barb.,  175 ;  85 
Barb.,  234 ;  9  How.  Pr.,  571 ;  4  Abb.,  114 ;  8  Abb.,  347  ; 
4  Abb.  App.  Dec.,  103  n;  1  Abb.  N.  S.,  73 ;  7  Abb.  N.  8., 
314;  10  Abb.  N.  &,  436;  10  Bos.,  328;  5  Duer,  34 ; 
Edm.,  122 ;  1  Rob.,  172 ;  1  Sand.,  *57;  1  Sweeney,  647 ; 
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JOHN  VANDENHEUVEL 

v. 
THE  UNITED  INSURANCE  COMPANY. 

Marine  Insurance — Sentence  of  Foreign  Court 
— Not  Conclusive. 

In  an  action  on  a  policy  of  insurance,  the  sen- 
tence of  a  foreign  court  of  admiralty  is  not  con- 
clusive on  the  character  of  the  property. 

Citations— 7  Term  R.,  ;  1  Johns.  Cos.,  337;   2 

Show.,  232;  Emerig..  Ch.  12,20;  Roccus,  Not.,  54: 
Park,  363;  1  Johns.  Cas.,  16;  M..341;  Orot.  deJure. 
lib. 3,  ch.  2,  sees.  4,5;  1  Coll.  Jurid.,  102.  103:  Vat., 
3o7,  258 ;  1  Ch.  Cas.,  257;  12  Vin.,  87,  pi.  9 ;  2  Str.,  732, 
733;  Viner,  1728;  1  Ves.,  159 ;  1  Vern.,  21 ;  2  Ch.  Cas., 
74;  Carth..  32;  Theory  of  Evid.,  37;  2  Bull.,  244; 
Park.  178;  Amb..  761,  782,  763 ;  2  Bl.  Rep,.  977;  Doug., 
544;  Park,  ar.!»,  3til,3t!2;  2  Dal).;  Emerig.,  437,  464 . 
Val..  112,  art.  3  ;  Freeman,  84  ;  Harg.,  465,  4«9,  477  . 
5  Mod.,  231 ;  Harg.,  457,  470,  477 ;  4  Co.,  29  a;  7  Co.,  43 

NOTE.— See  another  report  of  the  above  case  of 
Vandenheuvel  v.  United  Ins.  Co.  in  2  Johns.  Cas.,  451 
and  note. 
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b;  2  Lev.,  14;  Carth.,  225;  1  Salk.,  290;  Skin..  293- 
Str.,  960,  98] ;  Harg.,  452-479;  3  Bro.  P.  (.'.,  «2;  1  Hi' 
Rep. .977:  4  Durnf.,  191;  2  Bl.  R.-,,..  HT.i;  1  Show.,  6; 
•t  Mod.,  195:  Harg.;  407;  2  Ixl.  Ruym..  ««;  1  /,/..  724; 
OpmjTO  Dig.,  tit.  Admiralty  E..  17:  Ravin..  473;  2 
Show.,  242;  Skinner.  59;  lAtk.,  49;  2  \Voodd.,  456; 
1  Vern.,  21 ;  2  Str.,  733 ;  1  Ves.,  I.W ;  Ridgeway  888, 
267 :  1  Col.  Jurid..  101.  1O2, 1W  ;  2  VatM,*  «£»! ^ 
&>;  Martens,  104,105;  2  Ersk.  lust.,  735;  Doug.,  575, 
till),  K14-617,  705;  7  Durnf..  52»,  us],  7U", ;  *  Durnf 
WB,  232;  Millar.  4flB;  2  Val.  Ord.  Mar.  130;  Park 
d60;  Emerig.,  457,  4«4  ;  Doug.,  5. 

IN  ERROR  on  a  judgment  of  the  Supreme 
Court,  in  an  action  on  a  policy  of  insur- 
ance on  the  freight  of  "the  good  American 
ship  called  the  Astrea,  at  and  from  New  York, 
to  Corunna,"  the  freight  valued  at  $10,000,  at 
a  premium  of  fifteen  per  cent. 

*At  the  trial  in  the  court  below,  the  [*218 
jury  brouglrt  in  a  special  verdict  stating, 
among  other  things : 

That  the  policy  was  underwritten  by  the  de- 
fendants in  error,  in  consequence  of  a  written 
application  made  to  them,  by  the  plaintiff  in 
error,  in  the  words  and  figures  following,  to 
wit: 

"NEW  YOKK,  14th  November,  1798. 
"Gentlemen :  What  will  be  the  premkim 
on  the  ship,  freight  and  cargo  of  the  Astrea, 
Captain  Price,  consisting  in  mahogany,  tobac- 
co, staves,  dye-wood  and  sugar,  at  and  from 
New  York,  to  Corunna,  to  sail  in  eight  days, 
property  of  the  undersigned. 

"  J.  C.  YANDENHEfVEL." 

That  the  ship  in  the  course  of  her  voyage 
was  captured  by  a  British  frigate,  and  carried 
into  Gibraltar,  where  she,  together  with  her 
cargo,  were  libeled  in  the  Court  of  Vice-Admi- 
ralty, and  condemned  as  lawful  prize  to  the 
captors,  "as  belonging  at  the  time  of  her  capt- 
ure to  Spain,  or  to  persons  being  subject  to 
the  King  of  Spain,  or  inhabiting  within  the 
territories  of  the  King  of  Spain,  enemies  of 
the  King  of  Great  Britain."  That  the  freight, 
by  reason  of  the  capture  and  condemnation 
aforesaid,  was  totally  lost  to  the  plaintiff  in 
error,  who  duly  abandoned  the  same  to  the 
defendants  in  error,  exhibiting  to  them  at  the 
same  time  due  proof  of  loss  and  interest  ;  that 
the  freight  was  really  the  property  of  the 
plaintiff  in  error,  and  the  ship  and  cargo  were 
also  his  property,  unless  in  judgment  of  law 
the  plaintiff  in  error  is  concluded  by  the  said 
sentence  of  condemnation ;  that  the  ship,  at 
the  time  of  the  capture,  was  registered  as  an 
American  vessel,  and  had  all  the  papers 
which  an  American  vessel  usually  has  ;  that 
*the  plaintiff  in  error  was  born  a  sub-[*21f> 
ject  of  the  United  Netherlands,  and  continued 
such  until  June  3,  1793,  when  he  became  a 
naturalized  citizen  of  the  I'nited  States,  ac- 
cording to  law  ;  and  the  defendants  in  error, 
at  the  time  of  underwriting  the  said  policy  of 
assurance,  well  knew  that  the  plaintiff  in  er- 
ror was  lx)rn  a  Dutchman  ;  that  the  sum  due 
to  the  plaintiff  in  error,  supposing  him  to  be  by 
law  entitled  to  recover  a  total  loss,  is  $4.865.06, 
and  the  sum  due  to  the  plaintiff  in  error,  for 
return  of  premium,  supposing  him  to  be  by 
law  entitled  to  recover  no  more  than  a  return 
of  premium,  is  $700.  After  stating  these 
facts,  the  verdict  submitted  the  following 
questions  to  the  decision  of  the  court. 
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1.  Whether  the  plaintiff  in  error  is  by  law 
entitled  to  recover  the  said  sum  of  $4,365.06, 
being  the  amount  of  a  total  loss. 

2.  If  the  plaintiff  in  error  is  not  by  law  enti- 
tled to  recover  a  total  loss,  whether  he  is  by 
law  entitled  to  recover  the  said  sum  of  $700, 
being  the  amount  of  return  of  premium. 

3.  If  the  plaintiff  is  not  by  law  entitled  to 
recover  a  return  of  premium,  whether  he  is  by 
law  entitled  to  recover  any  sum  whatever. 

On  this  verdict  the  Supreme  Court,  after 
argument,  decided  that  the  plaintiff  in  error 
was  not  entitled  to  recover  as  for  a  total  loss 
on  the  said  policy  of  assurance,  but  that  he 
was  entitled  to  recover  a  return  of  p're- 
mium,  whereupon  judgment  was  entered  for 
the  plaintiff  in  error  for  the  sum  of  $700. 
2  2O*]  *In  deciding  on  this  ease,  BENSON, 
KENT,  and  RADCLIFF,  Justices,  thus  delivered 
their  opinions : 

BENSON,  /.  The  principle  inquiry  in  these 
Causes  is,  respecting  the  effect  of  a  foreign 
condemnation,  the  property  in  the  goods  con- 
demned being  intended  in  the  insurance  of 
them  as  neutral ;  whether  the  condemnation 
is  Hot  conclusive  against  the  assured.  This 
question  has  heretofore  come  before  us,  but 
nntil  the  arguments  which  have  taken  place  in 
the  present  cause,  it  does  not  appear  to  me  to 
have  been  so  fully  examined  as  the  difficulty 
and  importance  of  it  require. 

A  condemnation  may  be  viewed,  as  consist- 
ing in  its  cause  and  in  its  principles,  as  to  be 
discriminated  from  each  other  ;  and  the  prin- 
ciples may  be  divided  into  those  which  relate 
to  the  law,  and  those  which  relate  to  the  fact, 
comprehending  in  the  fact  the  proofs. 

The  distinction  between  the  cause  and  the 
principles  of  a  condemnation  is  exemplified  in 
a  case  read  on  the  argument  from  a  late  En- 
glish reporter  (7  Term  Rep.,  Geyerv.  Aguilar), 
where  one  of  the  judges  distinguishes  between 
them  as  here  intended  ;  he  expresses  himself : 
"The  ground  on  which  the  courts  in  France 
proceeded,  was,  that  this  was  a  capture  of  en- 
emy's property,  and  it  certainlv  is  not  contra- 
ry to  the  law  of  nations  to  condemn  a  ship  on 
that  ground.  Whether  or  not  those  courts  ar- 
rived at  that  conclusion  by  proper  means,  I 
am  not  at  liberty  to  inquire,"  &c. ;  which  is 
equally  as  if  he  had  said,  the  cause  of  the  con- 
demnation as  declared  by  the  courts  of  France 
is,  that  the  ship  was  enemy's  property,  and 
which  is  a  sufficient  cause  of  condemnation  by 
221*]  *the  law  of  nations;  but  what  were 
the  principles  of  the  condemnation,  namely, 
what  were  the  proofs,  or  what  was  the  fact  as 
found  by  those  courts  from  the  proofs,  or 
what  was  the  law  as  adjudged  by  them  to 
arise  from  the  fact,  I  am  not  at  liberty  to  in- 
quire, &c. 

Insurances  may  be  divided  into  general  and 
special.  A  general  insurance  is  where  the 
perils  insured  against  are  such  as  the  law 
would  imply  from  the  nature  of  the  contract 
of  a  marine  insurance  considered  in  itself,  and 
supposing  none  to  be  expressed  in  the  policy. 
A  special  insurance  is  where,  in  addition  to 
the  implied  perils,  further  perils  are  expressed 
in  the  policy  ;  and  they  may  either  be  speci- 
fied, or  the  insurance  may  be  against  all  perils. 

We  have  had  an  instance  of  each  kind  of  i 
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these  special  insurances ;  of  the  latter,  in  the 
case  of  Goix  v.  Knox,  "where,  besides  the 
usual  risks  enumerated  in  printed  policies,  it 
was  declared  by  a  clause  in  writing,  that  the 
insurance  was  to  be  against  all  risks."  And 
in  the  former,  in  the  case  of  Gardiner  et  al.  v. 
Smith,  "where  the  insurance  was  against  the 
risks,  among  others,  of  contraband  and  illicit 
trade,"  and  the  goods  were  seized  at  Jamaica, 
while  landing,  and  condemned  as  contraband 
and  illicit  by  law  of  that  place  ;  and  cases  may 
be  supposed  where,  although  the  property  is 
insured  as  neutral,  the  insurer  may,  neverthe- 
less, expressly  take  on  himself  the  peril  of 
condemnation,  for  breach  of  blockade,  or  for 
any  other  specified  or  enumerated  cause  ;  and 
in  every  such  case,  should  there  be  a  condem- 
nation, the  assured  must  be  allowed  to  show, 
either  by  the  condemnation  itself,  if  it  furnish- 
es the  requisite  evidence,  and  if  not,  then  by . 
such  matter  extraneous  *to  it  as,  un-  [*222 
der  the  circumstances  of  the  case,  may  be  ad- 
missible in  evidence,  that  the  condemnation 
was  for  some  one  of  the  causes  specified  in  the 
policy  ;  and  so  far,  and  to  that  intent,  doubt- 
less, the  condemnation  is  examinable  in  the 
suit  by  the  assured  against  the  insurer. 

The  cases  at  bar  are,  as  it  respects  the  perils 
of  condemnation,  cases  of  general  insurance  as. 
here  explained. 

Where  the  property  is  insured  as  neutral, 
the  law  intends  not  only  that  the  neutrality,  as 
an  ingredient  or  quality  in  the  property  or 
ownership  of  the  eoods  then  exists,  but  like- 
wise that  it  shall  be  preserved  during  the  con- 
tinuance of  the  insurance,  and,  consequently, 
that  there  shall  not  be  any  act  or  omission , 
either  by  the  assured  himself,  or  by  others, 
whose  acts  or  omissions  may  in  that  respect  be 
deemed  to  affect  him,  to  forfeit  it  ;  and  the 
neutrality  constitutes,  as  it  were,  a  title,  the 
existence  and  preservation  of  which,  either  in 
himself,  or  in  the  other  persons,  if  any.on  whose 
account  the  insurance  may  be  made,  or  for 
whose  benefit  it  may,  in  consequence  of  a  sub- 
sequent transfer  of  the  goods,  be  to  inure,  the 
assurance  is  deemed  to  warrant ;  and  this 
warranty  from  the  assured  to  the  insurer  is  a. 
condition  of  the  insurance,  or  the  indemnity 
from  the  insurer  to  the  assured. 

Every  condemnation  is  either  rightful  or 
wrongful.  If  the  captured  goods,  being  duly 
defended  in  the  court  of  the  captors,  by  alleg- 
ing and  proving  the  title  of  the  assured  as. 
above  defined,  should,  notwithstanding,  be 
condemned,  the  condemnation  will  be  wrong- 
ful. Every  other  condemnation  is  to  be  taken 
*as  rightful,  including  a  condemnation  [*22& 
by  default,  no  person  appearing  to  defend  the 
goods  ;  and  where  the  condemnation  is  wrong- 
ful, it  must  be  attributed  either  to  the  error  of 
the  judge,  «*s  it  relates  to  the  law,  or  as  it  re- 
lates to  the  fact  as  deduced  from  the  proofs  ; 
or  error  in  the  witnesses,  as  it  relates  to  the 
proofs,  in  testifying  differently  from  the  truth  ; 
and  whether  the  error,  either  of  the  judge  or 
the  witnesses,  be  innocent  or  willful,  can 
never  affect  the  question,  whether  the  assured 
hath  or  hath  not  a  right  to  controvert  the  con- 
demnation. 

If  the  assured  has  any  such  right,  he  must 
have  it  either  limitedly,  to  controvert  the  prin- 
ciples which  relates  to  the  law,  and  not  those 
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which  relate  to  the  fact ;  or  those  which  relate 
to  the  fact,  and  not  those  which  relate  to  the 
law  ;  and  if  to  controvert  those  which  relate 
to  the  fact,  still  he  is  to  be  confined  to  the 
proofs  as  they  were  before  the  judge  by  whom 
the  condemnation  was  pronounced ;  or  he 
must  have  the  right  unlimitedly,  or,  as  it  is  ex- 
pressed in  the  case  of  Hugfies  v.  Cornelius  (2 
Show.,  232),  to  controvert  the  condemnation 
"  at  large." 

It  will  readily  be  perceived,  that  as  the  prin- 
cipal question,  whether  the  assured  is  or  is  not 
to  be  concluded  by  the  condemnation,  may  be 
differently  decided  so  will  .the  situation  of  the 
insurer  be  varied  from  certainty  of  safety,  to 
the  mere  expectation  or  possibility  of  it.  If 
the  condemnation  is  to  be  conclusive  against 
the  assured,  then,  however,  there  may  have 
happened  a  "  capture,  a  taking  at  sea,"  and  so 
the  case  within  the  the  very  terms  of  the  policy; 
yet  if,  further,  there  has  been  a  condemnation 
of  the  goods,  the  insurer  is  safe  in  an  absolute 
224*1  sense  ;  but  *if  the  assured,  may  contro- 
vert the  condemnation,  the  safety  of  the  in- 
surer then  becomes  uncertain  of  course  ;  in 
like  manner,  though  in  less  degree,  may  the 
situation  of  the  insured  be  varied,  as  the  several 
questions  respecting  the  limitations  of  the  right 
of  the  assured  to  controvert  the  condemnation 
may,  also,  be  differently  decided. 

In  some  cases  it  may  be  more  favorable  for 
the  insurer  that  the  assured  should  controvert 
the  law  and  not  the  fact.  In  others,  again, 
that  he  should  controvert  the  fact  and  not  the 
law  ;  and  it  must  ever  be  most  favorable  to  the 
insurer  that  the  assured  should  be  precluded 
from  producing  new  proofs;  and  this  difference 
of  situation  must  be  viewed  as  material,  in  the 
greater  number  of  cases,  which  probably  will 
happen  ;  not  only  so,  but  some  may  easily  be 
conceived,  where,  as  it  respects  the  certainty, 
or  possibility,  that  the  assured  can,  or  cannot, 
succeed  in  showing  the  condemnation  to  be 
wrongful,  may  wholly  depend  on  a  different 
decision  one  way  or  the  other,  of  these  ques- 
tions, taken  singly  ;  before,  therefore,  it  can 
be  declared  that  the  right  of  the  assured  to 
controvert  the  condemnation  is  limited,  the 
rule  whereby  some  of  the  limitations  of  it  here 
suggested  are  to  be  adopted,  and  others  to  be 
rejected,  ought  to  be  shown.  It  may,  how- 
ever, be  safely  asserted  no  such  rule  exists  ; 
the  limitations  themselves,  the  distinctions 
that  where  a  judgment  is  alleged,  the  party 
against  whom  it  is  alleged  may  controvert  it 
as  to  the  law,  but  not  as  to  fact ;  or  as  to  the 
fact,  but  not  as  to  the  law  ;  and  if  as  to  the 
fact,  that  he  is  still  to  be  concluded  as  to  the 
proof,  not  being  known  in  the  law  ;  and  I  can- 
225*]  not  discern  them,  as  *to  be  inferred 
from  anything  peculiar  in  the  contract  of  in- 
surance ;  so  that  the  right  of  the  assured  to 
controvert  the  condemnation  not  being  sus- 
ceptible of  limitation,  if,  therefore,  he  has  the 
right,  he  must  have  it  unlimitedly,  to  contro- 
vert the  condemnation  at  large. 

It  is  now  to  be  stated,  that  where  the  prop- 
erty is  insured  as  enemy's  property  and  a  capt- 
ure by  an  enemy,  the  other  belligerent  party, 
it  is  inevitable  that  the  goods  will  be  both 
actually  and  rightfully  condemned  ;  they  are 
as  much  lost  to  the  assured  as  if  they  were 
captured  by  a  pirate,  and  can  no  otherwise 
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ever  happen  to  be  recovered  to  him  than  by  a 
recapture  ;  and  he  may,  in  such  case,  abandon 
instantly  on  the  capture.  But  where  the  prop- 
erty is  insured  as  neutral,  there  are  means, 
which,  as  to  be  distinguished  from  the  forcible 
or  physical  means  of  recapture,  mav  be  denom- 
inated moral  means,  whereby,  until  a  condem- 
nation shall  have  taken  place,  it'  is  possible  the 
goods  may  be  recovered  ;  there  may  be  a  claim 
and  defense  of  them  in  the  court  "of  the  cap- 
tor ;  and  although  it  is  stated  as  possible  only 
that  the  goods  may,  by  a  defense  of  them,  be 
recovered  ;  yet,  if  it  was  requisite  to  the  argu- 
ment, it  might  be  stated  as  the  intcndment  of 
law  that  it  is  probable  ;  for  if  the  title  of  the 
assured  should  be  duly  alleged  and  proved, 
and  thegood&should,  notwithstanding,  be  con- 
demned, the  condemnation,  as  has  been  already 
stated,  must  then  be  to  be  attributed  to  the 
error,  either  of  the  judge  or  the  witnesses,  and 
the  law  will  never  presume  error  beforehand. 
If,  however,  there  is  a  possibility  only,  that, 
by  a  defense  of  the  goods,  a  *coudem-"[*22<i 
nation  of  them  mav  be  prevented,  it  is  suffi- 
cient to  make  it  the  duty,  either  of  the  as- 
sured or  the  insurer,  to  defend  them  ;  or  to 
bear  the  loss,  if  they  should  be  condemned  un- 
defended ;  but  it  will  be  perceived  the  law  can 
never  impose  it  on  the  insurer  to  defend  them. 

Where  lands  are  granted  with  warranty,  if 
the  grantee  is  sued  by  a  person,  claiming  by 
better  title  than  the  title  of  the  grantor,  he 
may,  as  it  were,  abandon  to  the  grantor  ;  he 
can  compel  him  to  appear  in  court  and  defend 
the  land  ;  he  may  vouch  him,  and  thereby  sub- 
stitute him  as  the  defendant  to  abide  the  event 
of  the  suit  "  for  loss  or  gain  ;"  and  he  is  the 
party  to  be  presumed  best  cognizant  of  the 
title.  Such  is  the  rule  in  the  case  -of  a  war- 
ranty, in  the  nature  of  a  general  contract  of 
indemnity,  from  grantor  to  grantee  ;  but  if  the 
assured  may  abandon  to  the  insurer  on  the 
capture,  and  impose  the  defense  of  the  goods 
on  him,  the  rule  will  be  reversed  :  the  war- 
rantor may  then  substitute  the  warranted  as 
the  defendant,  and  the  defense  of  the  title  will 
then  be  imposed  on  the  party  to  be  presumed 
not  only  least  cognizant  but  even  wholly  ignor- 
ant of  it. 

The  warranty  in  a  grant  of  land  being  an 
indemnity  agains-t  the  acts  of  others  claiming 
by  title,  and  consequently  not  against  entries 
by  persons  not  so  claiming,  nor  against  as- 
sumptions of  the  land  by  the  public  authority 
of  the  State,  nor  as  to  any  matter  which  may 
have  come  to  exist  thereafter ;  it  may  be  said 
to  be  an  indemnity  against  title  only,  and  not 
against  casualty ;"  and.  accordingly,  if  tin-re 
should  be  a  judgment  against  the  title  of  the 
grantor,  whether  rightful  or  wrongful,  he  is 
alike  held  to  indemnify  *the  grantee  [*227 
for  the  loss  of  the  land;  but  where  the  prop- 
erty is  insured  as  neutral,  the  warranty  of  the 
title  so  far  from  being  by  the  insurer  to  the  as- 
sured, being  by  the  assured  to  the  insurer,  the 
insurance  can  be  a  warranty  or  an  Indemnity, 
not  against  title,  but  against  casualty  only, 
against  tortious  acts  of  private  persons,  and  so 
unauthorized  by  law.  or  the  acts  of  the  State, 
such  as  reprisals,  embargoes  and  impressments, 
the  acts,  in  neither  case,  however,  proceeding 
on  a  supposed  total  absence,  or  a  defect,  or  for- 
feiture of  the  title^as  warranted  by  the  a«- 
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sured  ;  another  consequence  therefore,  of  a 
-supposed  right  in  the  assured,  to  abandon  on 
the  capture,  and  impose  the  defense  of  the 
goods  on  the  insurer,  will  be,  that  the  insur- 
ance will  thereby  be  essentially  changed  from 
I  icing  an  indemnity  against  casualty  only,  to 
be  likewise  an  indemnity  against  title,  and 
against  a  want  of  that  very  title,  which,  as  has 
been  stated,  the  assured  warranted  to  be  exist- 
ing, and  that  it  should  be  preserved. 

Further :  If  the  assured  may  abandon  on 
the  capture,  he  is  entitled  then,  also,  to  sue 
for  the  loss,  and  the  insurer  must,  according- 
ly, litigate  the  suit,  in  expectation  it  may  be 
in  his  power  to  prove  either  that  the  property 
was  not  neutral,  or  that  the  neutrality  had 
been  forfeited,  and  so  a  breach  of  the  war- 
ranty, and  involving  as  a  consequence,  that 
the  goods  may  be  rightfully  condemned ;  or 
he  must  pay  the  loss  voluntarily,  and  also 
instantly,  any  credit  allowed  in  the  policy 
being  wholly  of  special  or  positive  compact  or 
regulation,  and  not  arising  from  the  insurance 
considered  in  itself.  If  he  litigates  the  suit  on 
the  policy,  he  must  relinquish  a  defense  of 
228*]  *the  goods  in  the  court  of  the  captor, 
or  expose  himself  to  the  palpable  incongruity 
of  insisting  in  the  suit  by  the  assured,  that  the 
goods  may  be  rightfully  condemned,  and  of 
insisting,  at  the  same  time,  in  the  suit  by  the 
captor,  that  they  are  neutral  property  ;  that 
the  neutrality  has  been  preserved,  and,  there- 
fore, that  they  cannot  be  rightfully  con- 
demned. On  the  other  hand,  if  he  voluntarily 
pays  the  loss,  he  then  precludes  himself  from 
afterwards  alleging  a  breach  of  warranty ; 
for,  although  I  forbear  from  an  opinion 
whether  the  insurer  can  or  cannot  recover 
back  the  money  paid  for  a  loss,  as  having  paid 
it,  not  knowing  at  the  time  certain  facts, 
which,  if  he  had  known,  he  might  thereby 
have  discharged  himself  from  the  insurance ; 
yet,  I  have  no  difficulty  in  declaring  that  the 
facts  must  be  such  as  it  may  be  supposed  he 
could  not  be  so  apprised  of  them,  as  to  be  put 
on  an  inquiry,  or  to  be  on  his  guard  respecting 
them,  which,  however,  can  never  be  said  to 
be  the  case,  where  goods  being  insured  as 
neutral,  are  captured  by  a  belligerent,  it  being 
to  be  intended,  as  will  be  more  particularly 
stated  hereafter,  that  they  were  captured,  as 
charged  to  be  enemy's  property,  although  in- 
sured in  the  name  of  a  neutral ;  and,  there- 
fore, if  the  assured  will,  notwithstanding,  vol- 
untarily pay  the  loss,  he  will  then  be  deemed 
forever  to  have  waived  or  renounced  his  right 
to  allege  the  breach  of  warranty,  and  the 
case  will  be  within  the  general  rule,  that  if 
party  shall  omit  to  allege  a  fact,  existing  at 
the  time,  and  whereby  he  might  have  defended 
himself  against  a  recovery,  he  shall  not,  as 
against  the  other  party  in  the  suit,  be  allowed 
to  avail  himself  of  it  thereafter,  and  which 
was  .recognized  in  the  Court  of  Errors,  in  the 
2 2O*]  case  of  Le  *Guen  v.  Gauverneur  & 
Keinble,  where  the  appellant  having  placed 
goods  in  the  hands  of  the  respondents,  as 
his  agents,  to  be  sold,  and  having  himself 
made  a  contract  for  the  sale  of  them  to 
Gomez  &  Co..  but  leaving  the  sale  still  to 
be  perfected  by  the  respondents,  the  notes 
given  in  payment  were,  accordingly,  to  them 
in  their  own  names,  and  tin-  vendees  hav- 
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ing,  before  the  notes  became  payable,  pro- 
ceeded to  France  with  the  goods*;  ''he  de- 
manded from  the  respondents  an  authorization 
to  receive  there  whatever  sum  should  remain 
of  the  proceeds  of  the  goods,  so  sold  on  his 
account,  to  the  above  vendees,  after  first  de- 
ducting and  reserving  at  their  disposal  such 
sum  as  should  be  completely  sufficient  to 
cover  them,  for  the  general  balance  of  their 
account ;"  and  they  refusing  to  give  him  the 
authorization,  he  brought  a  suit  against  them 
in  this  court  for  the  refusal,  as  for  a  breach  of 
orders,  whereby  they  had  became  instantly 
liable  for  the  value  *of  the  whole  of  the  sale, 
and  on  a  special  verdict  he  had  judgment,  and 
to  the  amount  so  claimed  by  him.  The  re- 
spondents thereupon  filed  their  bill  in  the 
Court  of  Chancery,  to  the  effect  of  a  suit  at 
law,  to  recover  back  a  payment,  to  enjoin  him 
from  proceeding  on  the  judgment,  "  suggest- 
ing that  subsequent  thereto,  on  the  trial  in  the 
suit  which  they  had  brought  on  the  notes 
against  the  vendees,  a  verdict  had  been  found 
for  the  defendants,  on  the  sole  ground  of  a 
fraud  having  been  practiced  by  the  appellant 
in  the  sale  of  the  goods,"  by  affirming  or  war- 
ranting them  to  be  of  a  better  kind  or  quality 
than  they  were,  "  and  the  Chancellor  ordered 
an  issue  at  law  to  try  the  fraud.  A  question, 
however,  was  reserved  by  the  counsel  of  both 
parties,  to  be  determined  as  a  preliminary  to 
*the  trial,  whether  the  respondents  [*23O 
were  not  precluded  by  the  antecedent  circum- 
stances, from  insisting  upon  the  alleged  fraud 
as  a  ground  of  relief.  The  Chancellor  de- 
creed they  were  not  so  precluded,  and  con- 
firmed the  order  for  the  trial,  and  on  the  ap- 
peal, the  decree  was  reversed,  and  the  respon- 
dents' bill  in  the  Court  of  Chancery  was 
ordered  to  be  dismissed."  If,  therefore,  the 
assured  may  abandon  on  the  capture,  and  as 
the  insurer  must  accept  the  abandonment,  and 
pay  the  loss,  then,  although  it  might  after- 
wards be  proved  undeniably  in  the  court  of 
the  captor  that  the  property  was  not  neutral, 
the  insurer  would,  notwithstanding,  be  with- 
out any  means  of  restitution. 

These  considerations  are  sufficient  to  show 
that  the  assured  cannot  abandon  on  the  capt- 
ure ;  that  it  is  necessary  the  goods  should  be 
defended  in  the  court  of  the  captor  ;  that  the 
defense  of  them  remains  on  him  ;  and  that  he 
cannot  cast  it  on  the  insurer.  It  is,  however, 
at  the  same  time  to  be  stated,  that  if,  having 
made  a  defense  in  the  court  of  the  captor,  the 
assured  may  still  afterwards  controvert  the 
condemnation  at  large  in  the  suit  on  the  policy, 
it  is  obvious  such  previous  defense  can  be  esti- 
mated as  a  mere  formality  only ;  that  nothing 
is  gained  by  it  to  the  insurer,  but  that  he  is 
left  in  the  like  disadvantageous  situations  as 
if  he,  and  not  the  assured,  had  to  defend  the 
goods  in  the  court  of  the  captor  ;  for  although 
in  the  suit  on  the  policy,  instead  of  defending 
he  will  have  to  defeat  the  title  of  the  assured, 
still  the  one  case,  equally  as  the  other,  in- 
volves the  truth  or  falsehood  of  the  same  facts; 
so  that  the  reasoning,  from  what  has  been 
stated,  terminates  in  this  conclusion,  that  the 
right  of  the  assured  to  controvert  *the  [*23 1 
condemnation,  if  it  does  exist,  can  exist  no 
otherwise  than  to  controvert  it  at  large  ;  that 
it  is  his  duty  to  defend  the  goods  against  a 
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condemnation  in  the  court  of  the  captor,  and 
that  the  right  and  the  duty  being  incompatible, 
the  right  must  be  declared  not  possible  to 
exist.  Lest,  however,  the  reasoning,  as  it 
may  respect  the  question  whether  the  assured 
can  or  cannot  abandon  instantly  on  the  capt- 
ure, may  be  considered  as  inconclusive  and 
unsatisfactory,  unless  it  be  shown  when  he 
can  abandon,  it  may  be  requisite  still  briefly 
to  state,  that  besides  the  case  of  a  capture  by 
an  enemy,  the  opposite  belligerent  party, 
where  the  goods  are  insured  as  enemy's  prop- 
erty, and  a  capture  by  a  pirate,  there  is  another 
case  where  the  assured  may  abandon  on  the 
capture :  the  case  of  a  capture  by  way  of 
reprisal,  and  which,  indeed,  is  in  the  nature 
of  a  capture  by  an  enemy,  but  that  every 
other  capture  being  necessarily  by  a  friend,  in 
relation  to  the  captured,  must  be  intended  to 
be  that  the  goods  are  to  be  carried  into  a  port 
of  the  captor,  for  a  regular  and  authorized 
examination  or  adjudication,  whether  they 
are  or  not  lawful  prize,  either  as  being  covertlv 
enemy-property,  or  if  neutral,  that  the  neutral- 
ity has  become  forfeited  ;  and  the  assured  be- 
ing held  to  follow  the  goods  and  defend  them, 
and  the  condemnation,  being  conclusive 
against  him,  should  they  be  condemned,  it 
results  that  he  can  abandon  only  in  the  event 
of  their  being  restored  to  him,  and  the  voyage, 
in  consequence  of  the  capture  and  detention, 
broken  up ;  and  if  the  insurer  shall  thereupon 
pay  the  loss,  then,  whatever  right  or  remedy 
there  may  be  against  the  captor  will  inure  to 
his  benefit. 

232*]  *The  practice  in  France  has  been 
urged  as  a  precedent,  and  Emerigon  has  been 
read  on  the  argument,  to  show  what  is  there 
received  as  law  on  the  subject.  "The  act  of 
the  prince  is  put  in  the  class  of  casualties  (La 
classe  des  cos  fortuity)  and  such  also  is  the  case 
(II  en  est  de  meme  dufait)  as  to  the  unjust  sen- 
tence of  a  magistrate  ;  and  it  is  of  no  import- 
ance whether  the  injustice  proceeds  from  the 
corruption  of  the  judge  or  his  ignorance  ;  so 
that  it  is  then  certain,  that  the  insurers  shall 
answer  for  an  unjust  condemnation  pro- 
nounced by  the  tribunal  of  the  place  into 
which  the  captured  ship  shall  be  carried,  judg- 
ments rendered  by  foreign  tribunals  being  of 
no  weight  in  France  against  Frenchmen,  the 
cause  being  to  be  decided  anew ;  whence  it 
follows,  that  a  judgment  of  condemnation 
pronounced  by  an  enemy  tribunal,  is  no  proof 
that  there  hath  been  a  concealment  of  the  real 
person  for  whose  account  the  insurance  was 
made  (que  le  veritable  pour  compte  ait  ete  cnche) 
nor  any  title  (un  titre)  which  the  insurer  may 
allege  to  avoid  paying  the  loss.  Such  is  our 
jurisprudence."  (Emerigon,  ch.  12,  20.) 

The  last  sentence  may  be  expressed  in  other 
words,  "  such  is  our  interpretation  of  the  con- 
tract between  the  assured  and  insurer,  as  to 
the  right  of  the  assured  to  controvert  a  foreign 
condemnation,  the  property  being  insured  as 
neutral."  The  argument  as  contained  in  what 
is  here  cited,  is,  that  an  insurance  being  an 
indemnity  against  casualty,  and  an  unjust 
foreign  condemnation  being  a  casualty,  an  in- 
surance is,  therefore,  an  indemnity  against  an 
unjust  foreign  condemnation  ;  and  the  act  of 
the  prince  being  a  casualty,  the  proof  of  the 
233*]  minor  term  in  the  syllogism  'consists 
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in  an  assertion,  that  the  act  or  unjust  sentence 
of  a  magistrate  is  to  be  classed  equally  with 
the  act  of  a  prince  among  casuaMes ;  whereas 
it  is  difficult  to  conceive  two  ans  less  of  the 
same  class  or  nature,  and  especially  as  it  re- 
spects assured  and  insurer,  than  the  act  of  a 
prince  in  the  exercise  of  mere  sovereignty, 
arresting  goods  either  for  permanent  appro- 
priation, or  for  temporary  use,  or  detention 
only,  and  the  act  of  the  'magistrate  in  func- 
tion as  a  Judge  between  captor  and  captured, 
condemning  the  goods  as  forfeited  to  the  capt- 
ors. The  act  of  the  prince  is  arbitrary,  and 
can  be  justified  only  from  necessity,  for  rea- 
sons of  state,  and  may  consist  with  an  admis- 
sion of  a  perfect  title  to  the  goods  in  the  capt- 
ured, the  person  from  whom  they  may  b« 
taken ;  whereas,  the  act  of  the  magistrate  is 
judicial,  and  if  right,  can  be  only  so,  as  war- 
ranted by  the  law  of  property,  and  is  in  denial 
of  the  title  of  the  captured.  In  case  of  an 
arrest  by  a  prince,  the  right  of  action  of  the 
assured  accrues  by  the  arrest,  and,  therefore, 
whether  it  can  be  justified  or  not,  is  never 
brought  into  question  ;  but  where  there  is  a 
condemnation  by  a  magistrate,  the  right  of 
action  does  not  accrue  by  the  condemnation 
itself,  it  can  only  be  conceived  to  accrue  by 
the  supposed  injustice  of  it.  If  the  arrest,  the 
act  of  the  prince,  is  of  that  class  of  acts  for 
which  the  insurer  is  to  answer,  then  it  is  im- 
material whether  it  is  a  foreign  or  domestic 
arrest.  If  the  term  "domestic"  mav,  for  the 
sake  of  brevity,  be  used  and  applied  to  an 
arrest  by  a  prince,  and  a  condemnation  by  a 
magistrate,  to  distinguish  it  as  having  hap- 
pened in  the  same,  and  *not  in  a  dif-  [*234 
ferent  nation  from  that  where  the  assured 
shall  have  sued  on  the  policy,  the  insurer  is 
equally  to  answer  for  the  one  as  the  other ; 
but  as  it  relates  to  a  condemnation,  the  dis- 
tinction between  foreign  and  domestic  is  essen- 
tial ;  the  right,  as  contended  for,  being  to  con- 
trovert a  foreign  condemnation  only  ;  and, 
consequently,  a  domestic  condemnation  is 
always  to  be  received  as  conclusive  against 
the  assured  ;  hence,  it  is  evident,  that  if  an 
unjust  sentence  of  a  magistrate  is  a  casualty 
for  which  the  insurer  is  to  answer,  it  cannot 
be  so  as  being  of  the  same  class  with  the  act 
of  the  prince  ;  or,  that  if  it  should  be  admit- 
ted to  be  a  casualty,  as  being  so  of  the  same 
class,  or  like  an  act  of  the  prince,  then,  as  the 
insurer  is  equally  to  answer  for  the  arrest, 
whether  it  is  domestic  or  foreign,  so  ought  he, 
in  like  manner,  to  answer  for  condemnation 
whether  it  is  domestic  or  foreign  ;  and,  there- 
fore, that  as  far  as  the  argument  for  the  righl 
of  the  assured  to  controvert  a  condemnation, 
depends  on  a  supposed  similitude  between  an 
unjust  condemnation  by  a  magistrate  ami  an 
arrest  by  a  prince,  and  so  far  as  it  also  depends 
at  the  same  time  on  the  distinction  between  a 
foreign  and  domestic  condemnation,  and  that 
the  right  is  only  to  controvert  the  former  but 
not  tlie  latter,  ft  is  at  variance  with,  and,  con- 
sequently, defeats  itself. 

Emerigon,  in  further  support  of  the  asser- 
tion "that  an  unjust  condemnation  is  a  casu- 
alty, for  which  the  insurer  is  to  answer,"  re- 
fers to  Roccus.  Not.,  54.  "  Merces  captw  a 
potestate,  seu  judice  justitium  administrate 
in  illo  loco,  aut  a  populo,  aut  ab  aliqua 
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quacunque  persona  per  vim,  absque  pretii 
solutions,  tenenter  assecuratores  solveres  ,-rsti- 
235*]  matianem  *dominis  mercium,  facta 
prius  per  downos  mercium  cessione  ad  bene- 
ficium  assecuratorum  pro  recuperandis  illis 
mercibus,  vel  pretio  ipsorum  a  capientibus,  ut 
probat  Strace  :  De  Assecurat :  Gloss :  20,  et 
sequitur  Joan  :  de  Evia  in  Labyrint :  Commer. 
naval :  lib.  3,  ch.  14,  numb.  27,  et  melius  fun- 
datur  ex  dictis  a  Santer  :  De  Assecurat :  pars. 
4,  num.  20,  ubi  adducit  casum  de  injustitia 
facta,  ab  aliquo  judice  ex  quo  merces  amittan- 
tur  vel  damnum  aliquod  sentiant,  ad  compre- 
hendatur  sub  promissione  casus  fortuiti  et 
assecurator  teneatur  ?  Adducit  Bart :  in  L  : 
exceptione  col :  penult :  in  fin  :  flf :  de  fidejusso ; 
ubi  illud,  quod  judex  facta  injuste,  quoad 
partes,  dicitur  casus  fortuitus,  et  pertinet  ad 
emptorem  rei,  et  sic  videtur  in  assecuratione 
quod  pertinet  ad  ilium  qui  in  se  susceptit 
casum  fortuitum."  I  do  not  possess  the  au- 
thors here  referred  to  by  Emerigon,  but  I  find 
the  last,  Bartolus,  referred  to  by  Perezius,  as 
a  writer  on  the  civil  law.  Recourse,  there- 
fore, must  be  had  to  that  law  to  discover  the 
evictions  of  the  things  sold  (the  condemnation 
intended  by  him  as  casualties  casus  fortuiti, 
and  so  belonging  to  the  buyer  qui  pertinet  ad 
emptorum,  to  bear  the  loss  himself,  to  be  as 
distinguished  from  those  for  which  the 
seller  is  to  answer,  in  order  thereby  farther 
to  discover  whether,  in  a  suit  judicially 
heard  and  determined  between  captor  and 
captured,  a  condemnation  of  the  goods  as  a 
prize  to  the  captors  for  want  of  title  in  the 
captured,  and  alleged  to  be  wrongful,  is  an 
eviction  of  the  captured,  the  assured,  for 
which  the  insurer  is  to  answer.  "Tenetur 
de  evictione  venditor — Porro  evicta  re  datur 
emptori  actio  adversum  venditorem — Est  ex 
empto  actio,  quae  inest  natura  contractus 
236*]  * — Cessat  evictionis  praestatio  ob  cul- 
pam  emptoris — Culpam  committet  emptor, 
neque  de  evictione  agere  potest,  si,  cum  posset 
venditori  denunciare,  non  denunciaverit  motam 
controversiam,  utque  judicio  adesset  et  rem 
defenderet,  nam  vanditori  poterat  fuisse  justa 
defensionis  causa  utpote  scienti  melius  rei  a  se 
venditac  jus  et  conditionem — Ac  sic  in  causa 
evictionis  sententia  lata  contra  emptorum  ei  sit 
rejrressus  contra  venditorem  si  vocatus  ab 
emptore  venditor  in  judicio  comparuerit  ad 
rei  defensionem  earn  que  susceperit,  quia  nihil 
est  quod  imputetur  emptori,  qui,  ut  requiritur, 
denunciavit  venditori  motam  litem,  cui,  quod 
earn  defendere  non  potuerit,  imputandum 
erit."  (Perezii  Prselect :  in  lib.  8,  cod.  tit,  45, 
de  evictioneb.)  From  these  passages,  it  is  evi- 
dent, that  the  evictions,  intended  by  Bartolus 
to  be  deemed  casualties,  and  so  the  loss  by 
them  to  be  borne  by  the  buyer,  must  be  of  a 
different  class  or  kind  from  an  eviction  for 
the  want  of  title  in  the  seller,  he  having  been 
vouched  to  appear  and  defend  his  title  (cocatus 
ut  in  judicio  compareat  ad  rei  defensionem},  and 
the  civil  law,  as  to  the  warranty  from  the 
seller  to  the  buyer,  in  respect  to  the  eviction, 
or  other  act  whereby  the  buyer  may  lose  the 
thing  sold,  when  the  loss  is  to  be  borne  by  the 
buyer,  and  when  the  seller  is  to  answer  for  it, 
being  the  same  with  our  own  law,  it  is  not 
necessary,  as  an  answer  to  the  argument,  from 
the  supposed  analogy  between  the  case  of 
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seller  and  buyer,  and  the  case  of  assured  and 
insurer,  to  add  to  what  has  already  been 
stated  in  comparing  or  contrasting  a  warranty 
in  a  grant  of  lands,  with  an  insurance,  the 
property  being  insured  as  neutral ;  and  it  only 
remains  to  be  remarked  *on  Emerigon,  [*237 
considered  as  an  authority,  that  Koccus  himself, 
on  whom  he  relies,  does  not,  by  the  act  of  t he- 
judge  in  taking  the  goods,  and  for  which  the 
insurer  is  to  answer,  intend  a  judicial  act  or 
procedure  between  captor  and  captured  in  a 
case  of  taking  or  capturing  goods  as  lawful 
prize ;  the  taking,  as  he  describes  it,  being 
within  the  territory  where  the  judge  has  juris- 
diction (captce  judice  justitiam  administrante  in 
illo  loco),  but  a  taking  as  a  prize,  it  is  to  be 
supposed,  would  have  been  mentioned  by  him 
as  taken  at  sea.  That  the  injustice  of  the 
taking  consists  in  its  being  without  paying  for 
the  goods  (absque  solutione  pretii),  necessarily 
importing  that  the  captured,  the  person  from 
whom  they  were  taken,  was  entitled  to  be  paid 
for  them  ;  and  which  again  necessarily  affirms 
his  title  to  them  ;  but  when  the  goods  are 
taken  from  the  captured,  and  adjudged  to  the 
captors,  the  injustice,  if  any,  as  it  respects  the 
act  of  the  judge,  consists  in  an  error  in  him  in 
disaffirming  any  title  in  the  captured,  but  not 
in  his  awarding  the  goods  to  the  captors  with- 
out any  recompense  to  the  captured. 

The  official  act,  therefore,  of  the  magistrate, 
in  taking  the  goods  intended  by  Roccus,  can 
be  no  other  than  an  act  in  the  nature  of  an 
impress,  and  for  which  the  insurer  is  unques- 
tionably to  answer  ;  and  that  to  suppose  an 
unjust  sentence  a  casualty,  so  as  that  the  in- 
surer is  to  answer  for  it,  is  altogether  falla- 
cious ;  casualty  being  applicable  only  to  a  fact 
possible,  that  it  will,  or  will  not  happen,  until 
it  either  shall  have  happened,  or,  by  the  inter- 
vening happening  of  some  other  fact,  shall 
have  become  impossible  ever  to  happen  ;  in 
each  case,  however,  it  equally  ceases  to  be 
casual,  *and  becomes  certain,  in  the  [*23H 
one  that  it  has  happened,  and  in  the  other  that 
it  cannot  ever  happen  ;  but  that  casualty  is  not 
applicable  to  the  sentence  of  a  judge  on  the 
question,  whether  it  is  just  or  unjust,  or  to  any 
other  mere  opinion,  whether  it  is  right  or 
wrong,  declared  on  any  subject.  For  al- 
though it  may  be  afterwards  demonstrated 
that  the  opinion  is  right,  or  that  it  is  wrong, 
yet  it  never  can  become  either  certainly  right, 
or  certainly  wrong,  as  having  before  been 
casual,  whether  it  would  be  right,  or  whether 
it  would  be  wrong.  It  is  true  that  the  law  has 
ordained  that  every  judgment,  until  reversed, 
shall  be  taken  to  be  certainly  right ;  if  it  should 
be  reversed,  it  is  then  to  be  taken  as  certainly 
wrong,  and  the  judgment  of  reversal  is  to  be 
taken  as  certainly  right.  If  the  judgment  of 
reversal  should  be  reversed,  the  first  judg- 
ment being  thereby  affirmed,  is  again  to  be 
taken  as  certainly  right,  and  the  judgment  of 
reversal  as  certainly  wrong  ;  but  this  legal  or 
artificial  certainty  is  in  no  manner  the  same 
with  that  certainty  existing  in  nature,  and 
having,  as  its  opposite,  casualty.  Certainty, 
as  opposed  to  casualty,  is  to  be  proved  as  a 
fact,  to  have  either  physically  happened,  or 
become  impossible  to  happen,  and  not  to  be 
demonstrated  as  a  proposition,  either  morally 
i  right  or  morally  wrong.  The  opinion  whether 
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a  sentence  is  just  or  unjust  may  be  ambulatory 
forever.  Thus,  it  is  manifest,  that  the  prac- 
tice in  France  is  erroneous  ;  and  there  is  rea- 
son to  suppose  it  to  have  proceeded  from  a 
misapprehension  of  the  very  authorities  cited 
to  prove  it  warranted  by  law  or  principle.  It, 
however,  having  obtained,  and  being  estab- 
lished in  fact,  in  the  nature  of  a  custom,  or 
239*]  usage,  it  ought,  perhaps,  *not  to  be 
changed  there  ;  for  both  parties  being  apprised 
of  it,  they  can  make  their  calculations,  as  to 
the  risk  and  premium,  accordingly,  and  in 
that  view  of  it,  no  injury  will  be  produced  by 
it ;  but  it  certainly  can  have  no  influence  on 
the  present  inquiry,  which  is,  as  to  the  true 
interpretation  of  the  contract,  according  to 
universal  law,  independent  of  any  positive 
local  practice  whatever. 

I  will  now  briefly  apply  to  the  case  of  an 
insurance,  the  law,  as  declared  in  the  case  of 
Hughes  v.  Cornelius,  already  cited,  it  being  the 
most  ancient  case  in  the  books,  as  to  the  effect 
of  a  foreign  condemnation  ;  and  the  adjudica- 
tion which  took  place  in  it,  having  never  been 
questioned,  the  case  is  now  to  be  viewed  as  of 
the  highest  authority. 

The  judges,  in  that  case,  not  only  assume 
it,  that  a  domestic  condemnation  is  to  be  re- 
ceived as  conclusive,  but  they  suppose  that, 
therefore,  a  foreign  condemnation  ought  like- 
wise to  be  so  received  ;  they  argue  the  conclu- 
siveness  of  the  latter  from  the  conclusiveness 
of  the  former;  they  express  themselves,  "as 
we  are  to  take  notice  of  a  sentence  in  the  ad- 
miralty here,  so  ought  we  of  those  abroad  in 
other  nations,  and  we  must  not  set  them  at 
large  again."  It  is  true,  the  question  was 
only  as  to  the  direct,  and  not  as  to  the  collat- 
eral effect  of  a  condemnation  ;  but  the  reason- 
ing with  which  the  judges  close  their  opinion, 
that  a  foreign  condemnation  is  to  be  conclu- 
sive, as  to  the  direct  effect  of  it,  namely,  "  that 
if  the  captured  is  aggrieved,  he  must  apply 
himself  to  the  king  and  council,  it  being  a 
matter  of  government,  he  will  recommend  it 
to  his  liege's  ambassadors,  if  he  see  cause,  and 
24O*]  if  not  remedied,  he  may  grant  *letters 
of  marque  and  reprisal,"  will  equally  apply, 
that  it  is  to  be  conclusive  as  to  the  effect  of  it 
on  an  insurance  ;  and  not  only  contains  a  suf- 
ficient answer  to  the  objections  to  receiving  it 
as  conclusive,  as  to  such  effect  of  it,  but  ob- 
viously supposes,  that  as  to  the  several  effects 
of  a  condemnation  in  respect  to  the  conclu- 
siveness of  it,  there  is  no  difference  between 
them. 

The  objections  to  receiving  a  foreign  con- 
demnation as  conclusive  against  the  assured, 
if  I  have  rightly  understood  them,  and,  indeed, 
as  some  of  them  are  expressed  by  a  late  En- 
glish writer  on  the  law  of  insurance  (Park,  368), 
also  read  on  the  argument,  are,  "that  the 
judges  of  a  foreign  nation  may  possibly  decide 
on  their  own  municipal  laws  or  ordinances, 
contravening,  or  not  forming  a  part  of  the  law 
of  nations ;"  and  further,  that  the  iudge  of  a 
belligerent  nation  cannot  be  viewed  as  stand- 
ing indifferent  between  a  neutral  nation  and 
his  own,  in  deciding  on  the  interfering  rights 
of  neutrals  and  belligerents,  as  depending  on, 
or  to  be  deduced  from,  the  law  of  nations. 

That  even  the  most  enlightened  and  upright 
judges  may  oftentimes,  and  in  a  great  degree, 
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be  under  the  influence  of  a  national  partialitv. 
i  can  scarcely  be  denied  ;  such  is  human  nature, 
parum  cavet  nalura.  But  can  neutral  nations 
say  they  are  less  susceptible  of  interest  or  pas- 
sion than  belligerent  nations?  Is  not  the 
armed  neutrality  in  Europe,  in  1780,  to  compel 
the  British  to  acknowledge  and  observe  it  as  a 
principle  of  the  law  of  nations,  that  free  ships 
!  make  free  goods,  a  proof  of  directly  the  re- 
I  verse  ?  Can  our  nation  claim  us,  or  can  we 
claim  ourselves  to  *be  more  free  than  [*241 
the  judges  of  belligerent  nations  from  national 
partialities  ?  If  the  assured  is  warranted  in 
surmising  a  partiality  in  the  belligerent  judge, 
is  not  the  insurer  equally  warranted  in  sur- 
mising it  in  us,  and  consequently,  will  not  jus- 
tice between  them  as  to  the  question,  and 
according  to  its  just  and  equal  merits,  whether 
the  principles  of  the  condemnation,  as  they 
relate  to  the  law  of  nations,  are  right  or 
wrong,  be  alike  to  be  suspected  as  fallible, 
when  declared  by  us,  as  when  declared  by  the 
judges  of  the  belligerent  nations  ?  But  a  suffi- 
cient, and,  perhaps,  the  most  proper  answer, 
to  the  whole  of  the  objection,  is  furnished  in 
substance,  by  the  judges  in  the  opinion  above 
cited  from  the  case  of  Hughes  v.  Comeliut, 
that  if  a  judge  of  one  nation,  in  case  of  a 
capture  at  sea,  will  assume  novel  and  false 
principles,  as  principles  of  the  law  of  nations, 
or  misapply,  or  unduly  extend,  or  restrict 
such  as  may  have  been  already  received  and 
sanctioned,  or  misinterpret  a  treaty,  or  decide 
wholly  on  the  particular  regulations  of  his 
own  nation,  repugnant  to,  or  deviating  from 
the  law  of  nations,  or  by  whatever  other  erro- 
neous reasonings  or  means,  considered  as  the 
principles  relative  to  the  law  in  the  case,  he 
shall  come  to  it  as  legal  conclusion  that  the 
goods  captured  ought  to  be  condemned  as 
prize,  either  as  being  enemy  property,  or  for 
breach  of  blockade,  or  as  lieing  contraband  of 
war,  or  for  any  other  cause  whatever,  every 
such  condemnation  would  be  a  grievance  on 
the  captured,  against  which  his  nation  is  to 
claim  and  procure  reparation  for  him.  It 
would  be  perfectly  a  casus  firderi« ;  a  case 
where  the  nation,  in  virtue  of  the  mutual  obli- 
gation *of  allegiance  and  protection,  [*JJ4!2 
between  sovereign  and  subject,  would  beheld 
to  interfere  and  remonstrate  against  the  prin- 
ciples of  the  condemnation,  and  insist  that 
they  be  disavowed  or  renounced,  and  that 
reparation  be  made  to  the  captured  ;  who,  in- 
stead of  seeking  for  indemnity  from  an  under- 
writer, through  the  medium  of  a  court  of  jus- 
tice, must  seek  for  it  from  the  foreign  nation 
itself,  through  the  medium  of  the  government 
or  sovereignty  of  his  own  nation. 

I  conclude  with  remarking  that,  possibly, 
as  I  have  already  intimated,  an  insurer  may, 
by  especial  or  express  insurance,  take  on  him- 
self the  peril  of  an  unjust  condemnation  ;  and 
something  of  that  kind  has  l>een  attemped.  by 
inserting  a  clause  in  the  policy  to  the  follow- 
ing effect  :  "  Warranted  American  property, 
and  proof  thereof  to  be  made,  if  required,  in 
New  York  only  ;  "  but  whether  an  insurance 
in  this  form  is"  sufficiently  provisional  or  ex- 
plicit ;  whether  it  would  l>e  deemed  to  be 
against  a  condemnation  for  any  cause,  or 
against  a  condemnation  for  some  causes  only, 
and  not  others  ;  and  if  so,  which  the  causes 
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are,  as  to  be  discriminated  from  each  other. 
And  especially,  whether  the  assured  may 
abandon  on  the  capture,  or  whether  he  is  not 
bound  to  follow  the  goods  into  the  court  of 
the  captor,  and  there  defend  them.  Or,  in 
short,  whether  it  is  possible  to  devise  a  form, 
fully  and  distinctly  providing  for  all  the  cases 
and  events  which  may  occur.  Or,  whether  it 
is  not  unavoidable,  that  the  whole  must  be  put 
on  the  simple  footing  of  a  war  premium,  and 
a  war  risk :  so  that  all  understanding,  repre- 
sentation, or  warranty,  that  the  property  is 
neutral,  and  that  the  neutrality  is  to  be  pre- 
served, and  not  forfeited,  are  to  be  altogether 
243*]  laid  out  of  the  *contract  between  the 
parties,  are  questions  which  I  suggest  as 
probable  to  arise,  but  on  which  it  is  not 
necessary  that  I  should  express  an  opinion  in 
deciding  the  case  at  bar,  it  being  a  case  of  gen- 
eral insurance,  and  where,  for  the  reasons  I 
have  assigned,  my  opinion  is,  that  a  foreign, 
equally  as  a  domestic  condemnation,  is  to  be 
received  as  conclusive  against  the  assured. 

RADCLIFF,  ,7.  This  was  an  insurance  on 
the  freight  of  the  Astrea,  from  New  York  to 
Corunna,  in  Spain.  The  policy  was  subscribed 
by  the  defendants  on  November  19,  1798,  in 
consequence  of  a  written  representation  from 
the  plaintiff  stating  the  ship,  freight  and  cargo 
to  be  his  property. 

The  plaintiff  was  originally  a  subject  of  the 
United  Netherlands,  and  continued  so  till 
January  3,  1793,  when  he  was  naturalized  as 
a  citizen  of  the  United  States.  He  must,  of 
course,  have  emigrated  to  America  at  least 
two  years  antecedent  to  that  period,  and  before 
the  United  Netherlands  were  involved  in  the 
late  European  war,  and  he  is  stated  to  have 
been  personally  known  to  the  defendants. 

The  vessel  during  the  voyage  was  captured 
by  a  British  frigate  as  prize,  carried  to  Gibral- 
tar, and  with  her  cargo  there  condemned  by 
the  Court  of  Vice- Admiralty,  on  the  ground  of 
her  "  belonging  at  the  time  of  her  capture  to 
Spain,  or  to  persons  being  subjects  of  the  King 
of  Spain,  or  inhabiting  the  territories  of  the 
King  of  Spain,  enemies  of  Great  Britain." 
From  the  situation  of  the  plaintiff,  and  the 
representation  to  the  defendants,  the  insur- 
ance must  be  considered  as  made  upon  Ameri- 
can or  neutral  property.  The  representation 
is  to  this  purpose  equivalent  to  a  warranty  of 
244*]  that  fact,  and  liable  to  the  *same  result. 
In  my  view  of  the  subject  two  questions  arise: 

1st.  Whether,  upon  the  terms  of  the  con- 
tract, the  plaintiff  is  entitled  to  recover. 

2d.  Whether,  in  respect  to  the  fact  of  neu- 
trality, he  is  concluded  by  the  foreign  sen- 
tence. 

If  upon  the  contract  he  would  be  entitled  to 
recover,  and  is  not  concluded  by  the  sentence, 
it  is  conceded  or  offered  to  be  proven  that  the 
property  was  in  reality  neutral,  or  such  as  was 
so  represented  to  the  defendants. 

The  second  question  has  already  been  twice 
determined  in  this  court ;  first,  in  the  case  of 
Ludlow  v.  Dale  (January  Term,  1799),  in 
which  I  gave  no  opinion,  it  being  argued 
before  I  took  my  seat ;  and  second,  in  the  case 
of  Goix  v.  Low  (April  Term,  1800).  In  the 
last,  although  the  subject  in  some  respects 
presented  itself  to  my  mind  in  a  different 
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light,  I  was  content  to  acquiesce  in  the  opinion 
which  had  been  previously  delivered,  con-id 
ering  the  rule  to  have  been  definitively  settled 
as  far  as  depended  on  this  court.  The  magni- 
tude of  the  question  has  induced  us  to  review 
it  in  this  and  other  causes,  but  notwithstand- 
ing the  able  and  zealous  discussion  it  has  re- 
ceived, I  can  perceive  no  new  lights  on  which 
to  change  my  opinion. 

It  may  be  premised,  that  in  the  course  of  the 
argument  much  was  said  of  the  policy  of  the 
English  courts  in  deciding  this  question  in 
favor  of  the  insurer,  and  the  policy  of  our 
adopting  a  different  rule.  On  a  careful  ex- 
amination of  the  English  decisions,  I  cannot 
discover  any  ground  for  this  suggestion. 
They  appear  to  rest  on  principles  unconnected 
with  any  motive  of  policy,  and  are  indiscrim- 
inately applied  to  their  domestic  as  well  as  to 
foreign  tribunals.  *If  the  considera-  [*245 
tion  were  proper  in  determining  a  rule  for 
ourselves,  I  am  unable  to  perceive  its  force  or 
application. 

In  every  instance  of  a  foreign  condemnation 
a  loss  must  necessarily  happen.  If  the  prop- 
erty be  really  American  and  insured  here,  the 
burden  must  fall  on  some  of  our  citizens.  It- 
is,  then,  a  question  between  them  solely,  and 
it  can  never  be  politic  or  just  to  seek  to  shift 
the  loss  from  one  description  of  citizens  to 
another.  If  the  property  be  not  American, 
and  insured  in  this  country,  an  interested 
policy,  if  such  could  be  justified,  would  dic- 
tate an  opposite  rule  of  decision,  and  lead  to 
protect  the  American  insurer  against  the  for- 
eign owner,  and  thus  determine  the  question 
against  the  insured. 

Again,  if  the  property  be  American,  and 
insured  abroad,  the  remedy  is  placed  beyond 
the  reach  of  our  laws,  and  it  would  be  a  vain 
presumption  in  the  courts  of  this  or  any  other 
country  to  attempt  to  prescribe  a  rule  for  for- 
eign tribunals.  But  I  dismiss  this  topic  as 
unconnected  with  the  merits  of  the  question. 
Opinions  founded  on  policy  are  necessarily 
various  and  fluctuating,  and  ought  never  to 
actuate  a  court  of  justice.  The  question  in 
every  instance  must  depend  on  its  intrinsic 
merits,  arising  from  the  nature  of  the  contract 
and  the  general  law  of  insurance,  unless 
restrained  by  positive  regulations. 

In  this  view  of  the  subject,  the  judicial 
determinations  of  courts  in  different  countries, 
as  well  as  the  opinions  of  individuals,  may  dif- 
fer, but  that  difference,  I  apprehend,  can 
never,  as  has  been  imagined,  become  a  matter 
of  national  concern.  The  regular  administra- 
tion of  justice,  when  conducted  with  good 
*faith,  can  never  implicate  the  govern- [*246 
ment  with  respect  to  foreign  nations  ;  and 
whatever  rule  may  be  established  on  this  occa- 
sion, it  can  only  be  considered  as  affecting  the 
rights  of  our  own  citizens  ;  as  existing  between 
them  solely.  If  foreigners  should  at  all  be 
interested,  it  must  happen  in  consequence  of 
their  voluntary  act  to  seek  insurance  here,  and 
they  cannot  complain  of  the  conduct  of  our 
courts,  if  they  receive  the  same  measure  of 
justice  which  is  administered  to  others.  I 
therefore  equally  lay  out  of  view  every  argu- 
ment derived  from  this  source. 

It  is  true  there  may  be  cases  to  interest  the 

government  in  behalf  of  its  citizens.     When 
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losses  are  sustained  by  the  unjust  sentences  of 
foreign  tribunals,  there  is  no  doubt  but  the 
party  injured  is  entitled  to  apply  to  his  gov- 
ernment for  redress,  and  that  government,  in 
case  of  palpable  injustice,  has  a  right  to  de- 
mand and  enforce  reparation  from  the  sov- 
ereign of  the  aggressor — it  is  even  bound  to  do 
so,  or  in  its  discretion  to  grant  reprisals,  or  an 
indemnity  to  the  injured  party.  It  then,  and 
not  till  then,  becomes  a  question  of  national 
concern.  As  such,  the  delicacy  and  impor- 
tance attached  to  it,  as  to  all  national  ques- 
tions, would  require  the  government  to  pro- 
ceed with  caution,  and  in  doubtful  cases  rather 
to  presume  that  justice  has  been  done  than  to 
impeach  the  integrity  of  foreign  courts.  Thus 
it  is  held,  that  it  ought  not  to  interfere  but  in 
cases  of  violent  injuries,  countenanced  and 
supported  by  the  sovereign  of  the  aggressor, 
and  where  justice  is  absolutely  denied  in  re 
minime  dubia  by  all  the  tribunals  and  in  the 
last  resort.  (Gro.  de  Jure,  &c.,  lib.,  3,  ch.  2, 
sees.  4,  5;  1  Coll.  Jur.,  102,  103;  Vatt.,  257, 
258.)  This  is  the  language  of  the  most  ap- 
proved writers  on  public  law,  and  is  pro- 
fessed to  be  the  practice  of  all  civilized  nations, 
247*]  *and  one  (Vattel,  the  report  on  the 
Prussian  Memorial)  of  those  writers,  perhaps 
the  most  eminent  and  correct,  exemplifies  the 
maxim  by  referring  to  the  principles  main- 
tained by  the  British  government  on  a  similar 
occasion.  Hence  it  will  be  admitted,  as  a  gen- 
eral rule,  that  every  government  is  bound  to 
respect  the  judicial  decisions  of  foreign 
courts,  and  in  the  first  instance  to  consider 
them  as  just,  and  of  course  generally  conclu- 
sive. But  these  reasons  for  the  rule  are  strict- 
ly applicable  to  the  government  alone  when 
acting  in  behalf  of  its  citizens.  They  cannot 
apply  to  the  conduct  of  our  courts  in  the  or- 
dinary administration  of  justice.  We  actually 
see  that  the  courts  of  France  and  England 
differ  on  the  very  question  before  us,  and  it 
has  never  been  deemed  a  subject  of  national 
complaint  by  either.  I  therefore  think  that  it 
is  not  on  the  ground  of  national  interference 
or  courtesy  that  such  sentences  in  our  courts 
are  held  to  be  conclusive ;  their  conclusive 
quality  depends  on  other  principles. 

1st.  As  between  the  insurer  and  insured,  in 
case  of  a  representation  or  warranty  of  neutral 
property,  I  think  a  condemnation  in  a  foreign 
court  of  admiralty,  when  founded  on  the  want 
of  neutrality,  operates  definitively  against  the 
insured  according  to  the  terms  and  effect  of 
the  contract  itself.  During  the  existence  of  a 
maritime  war,  the  state  of  commerce  is  neces- 
sarily more  or  less  precarious.  Neutrals  are 
not  exempt  from  this  inconvenience,  but  neu- 
trality, if  respected,  affords  a  great  advantage. 
The  neutral  merchant,  when  he  effects  an  in- 
surance, may  either  retain  the  benefit  of  his 
neutrality,  or  if  diffident  of  its  security,  he 
may  relinquish  it,  and  specially  insure  his 
property  against  every  possible  loss.  If  he 
248*]  *insure  the  property  as  neutral,  he 
thereby  signifies  his  intention  to  avail  himself 
of  his  neutrality,  and  of  course  will  pay  a  less 
premium  ;  but  in  doing  this  it  must  follow  that 
he  takes  upon  himself  the  risk  of  that  neutral- 
ity. He  thus  divides  the  risk,  and  is  to  be  con- 
sidered his  own  insurer.  He  cannot,  by  pay- 
ing a  less  premium,  enjoy  the  benefit  of  his 
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neutrality,  and  at  the  same  time  the  benefit  of 
an  insurance  for  the  want  of  it. 

It  is  obvious  that  every  such  representation 
or  warranty  is  made,  not  with  a  view  to  an  ex- 
amination of  the  fact  in  our  own  courts,  but 
in  reference  to  the  parties  at  war,  and  to  the 
danger  of  capture  and  condemnation  abroad. 
This  is  the  direct  object  of  the  stipulation.  It 
cannot  be  limited  to  the  naked  position  that 
the  property  is  in  fact  neutral.  It  may  be  so 
and  yet  possess  none  of  the  indicia  or  evi- 
dences of  neutrality.  These  evidences,  it  is  not 
denied,  the  insured  undertakes  shall  accom- 
pany it.  and  I  think  he  equally  undertakes 
that  it  shall  enjoy  the  privileges  of  that  neu- 
trality. 

There  appears  to-  me  no  room  for  the  dis- 
tinction that  the  insured  engages  to  furnish  the 
evidences  merely,  and  at  the  same  time  not  to 
maintain  his  neutrality  when  it  may  be  called 
in  question.  If  the  proper  evidences  accom- 
pany the  subject,  it  is  not  legally  to  be  pre- 
sumed that  its  neutrality  cannot  be  maintained. 
Whatever  abuses  may  occasionally  be  com- 
mitted we  cannot  act  judicially,  nor  suppose 
the  parties  to  have  acted  on  the  presumption 
of  injustice  in  foreign  courts.  The  idea  is  in- 
admissible when  applied  to  the  courts  of  a 
civilized  nation,  and  if  contemplated  by  the  par- 
ties ought  at  least  to  have  been  *made  F*24O 
the  subject  of  a  special  provision  in  the  con- 
tract. No  doubt  the  underwriter  may,  by  a 
special  insurance,  and  the  admission  of  a  par- 
ticular mode  of  proof,  make  himself  liable 
even  for  the  unjust  sentences  of  foreign  courts  ; 
but  he  ought  never  to  be  held  liable  for  such 
sentences  when  proceeding  on  the  very  ground 
assumed  by  the  insured  himself.  If  neutrality 
can  be  called  a  risk,  that  risk  is  necessarily  im- 
plied in  the  warranty  ;  and  the  insurer,  by  the 
contract,  is  liable  only  to  the  remaining  perils 
incident  to  the  subject,  allowing  it  to  be  neu- 
tral and  to  preserve  that  character.  He  en- 
gages for  nothing  more  ;  and  his  premium 
must  be  deemed  proportioned  to  those  perils 
only.  The  effect  of  the  representation  or  war- 
ranty, I  think,  on  the  face  of  the  contract  it- 
self, admit  of  no  other  interpretation. 

If  this  reasoning  be  correct,  it  follows  that 
the  insured,  having  represented  or  warranted 
the  subject  to  be  neutral,  can  never,  on  the 
terms  of  the  contract  itself,  recover  against  the 
insurer  when  it  appears  to  have  been  con- 
demned on  a  ground  which  denies  its  neutral- 
ity. It  is  immaterial,  in  this  view  of  the  sub- 
ject, whether  the  condemnation  be  just  or  un- 
just ;  it  is  sufficient  if  it  proceed  on  the  want 
of  neutrality. 

2.  The  question  in  the  English  courts  does 
not  appear  to  have  been  examined  in  this  light. 
They  have  been  content  to  apply  to  the  decis- 
ions* of  foreign  courts  of  admiralty,  a  princi- 
ple which  has  long  been  received  and  adopted 
in  their  domestic  courts.  They  place  them  on 
the  same  footing,  and  consider  the  conclusive- 
ness  of  their  sentences  as  necessarily  resulting 
from  the  right  of  jurisdiction.  In  relation  to 
their  own  courts,  and  the  rule  has  undoubtedly 
been  *long  established,  both  lx-fore  and  ['250 
since  the  Revolution,  and  it  is  not  con- 
fined to  courts  of  peculiar  or  exclusive  author- 
j  ity,  but  applies  to  all.  Not  only  the  sentences 
I  of  judgments  of  their  ecclesiastical  and  other 
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courts,  where  they  possess  exclusive  cogni- 
zance, but  the  decisions  of  all  their  courts  in 
cases  where  they  have  concurrent  jurisdiction 
are  deemed  to  be  equally  conclusive.  Indeed, 
a  contrary  position  would  involve  the  absurd- 
ity of  a  power  competent  to  decide,  and  at  the 
sa'me  time  ineffectual  in  its  decision. 

They  have  also,  in  a  variety  of  cases,  ex- 
tended the  rule  to  foreign  courts  of  a  different 
description.  Thus,  a  bill  to  be  relieved  against 
actions  of  trespass  for  seizing  goods  (1  Ch.  Cas. , 
257  ;  26  Car.,  II.),  in  an  island  of  Denmark, 
was  dismissed  in  chancery,  because  sentence 
was  given  in  the  court  of  Denmaik  on  the 
seizure.  So  in  case  (12  Vin.,  87,  pi.  9  ;  2  Stra., 
732,  733  ;  S.  C.,  best  reported  in  Viner,  1726) 
of  a  bill  of  exchange,  the  acceptance  of  which 
was  vacated  in  a  court  of  Leghorn,  Lord  Chan- 
cellor King  held  not  only  that  the  cause  was 
to  be  determined  by  the  lex  loci,  but  the  accept- 
ance having  been  vacated  by  a  competent 
jurisdiction,  he  thought  the  sentence  conclu- 
sive, and  that  it  bound  the  court  of  Chancery 
in  England.  So  by  Lord  Hardwicke'(l  Ves., 
159),  if  a  marriage  be  declared  valid  by  the 
sentence  of  a  court  in  France  having  proper 
jurisdiction,  it  is  conclusive,  and  he  held  "that 
this  was  so,  although  in  a  foreign  court,  by 
the  law  of  nations  ;  for  otherwise  the  rights  of 
mankind  would  be  very  precarious  and  un- 
certain." 

This  doctrine  applies  with  peculiar  force  to 
the  sentences  of  the  Court  of  Admiralty  in  re- 
lation to  prize,  and  of  every  court  proceeding 
on  the  general  law  of  nations  as  the  basis  of  its 
251*]  authority.  While  the  capture  *of 
enemy  property  is  admitted  to  be  the  right  of 
a  belligerent  party,  the  institution  of  courts  to 
try  the  validity  of  such  captures  must  also  be 
admitted.  They  exist  in  every  country,  and 
are  established  in  our  own.  The  objects  of 
their  institution  are  everywhere  the  same. 
They  are  invested  with  similar  powers,  pursue 
the  same  principles,  and  profess  to  be  governed 
"by  the  same  system  of  laws,  unconnected  with 
the  municipal  regulations  of  any  country. 
In  this  manner  they  form  a  separate  and  in- 
dependent branch  of  judicature,  and  although 
uncontrolled  by  a  common  superior,  their  de- 
terminations, while  they  act  with  good  faith, 
will  generally  be  uniform  and  consistent.  Con- 
sidering them  in  this  light,  acting  on  the  same 
principles,  and  governed  by  the  same  law, 
they  came  within  the  reason  of  the  rule  which 
is  applied  to  domestic  tribunals  of  concurrent 
jurisdiction,  and  their  decisions  ought  to 
possess  equal  force  and  authority. 

But  another  principle  of  English  and  Ameri- 
can jurisprudence  arising  from  the  nature  of 
the  subject,  and  the  system  of  our  courts,  ap- 
pears to  me  strongly  to  enforce  this  doctrine. 
The  question  of  neutrality  is  involved  in  the 
general  question  of  prize;  it  is  a  necessary  in- 
cident, and  the  want  of  neutrality  forms  the 
principal  ground  of  capture  and  condemnation. 
It  is  a  settled  maxim  that  the  courts  of  com- 
mon law  have  no  jurisdiction  on  the  question 
of  prize;  it  may  collaterally  arise,  but  ex  directo 
it  is  not  within  their  cognizance;  it  belongs 
solely  and  exclusively  to  the  courts  of  admi- 
ralty as  courts  of  prize.  This  is  established 
by  a  current  of  authorities  both  ancient  and 
modern,  and  the  reasons  on  which  they  are1! 
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*founded  are  satisfactory  and  conclus-  [*2*>2 
ive.  If,  then,  the  courts  of  admiralty  have 
exclusive  jurisdiction  of  the  principal  quest  ion 
of  prize,  which  necessarily  includes  that  of 
neutrality,  and  the  courts  of  common  law  have 
no  jurisdiction,  it  must  follow  that  the  decis- 
ions of  the  former  cannot  be  reviewed  by  the 
latter,  and  that,  whevever  they  occur  directly 
or  collaterally,  they  must,  like  the  judgment 
of  other  courts  of  peculiar  jurisdiction,  be 
considered  as  conclusive.  If  they  were  allowed 
to  be  reviewed,  in  what  manner  could  we 
ascertain  the  merits  of  the  former  decision? 
Is  the  same  evidence  in  our  power,  or  in  the 
power  of  the  parties  to  obtain?  The  insurer 
is  a  stranger  to  the  whole  transaction;  the  cir- 
cumstances are  unknown  to  him;  the  proofs, 
if  not  detained  abroad,  are  in  the  hands  of  his 
adversary;  they  are  generally  concealed,  or 
may,  with  the  greatest  ease,  be  suppressed. 
How  could  he  compel  their  production,  or 
bring  to  light  the  merits  of  the  case?  To  avoid 
these  difficulties  are  we  to  be  governed  by  the 
written  depositions  taken  in  the  admfralty 
abroad,  or  could  they  be  received  as  evidence? 
It  is  well  known  that  the  rules  of  evidence  in 
those  courts  are  different  from  our  own.  By 
what  rules  are  we  to  be  governed?  If  exclus- 
ively by  our  own,  the  result  in  our  courts  may 
differ,  and  yet  both  judgments  as  to  the  evi- 
dence on  which  they  are  founded  be  equally 
just.  Allowing  even  that  the  insured  engages 
merely  to  furnish  the  evidence  of  this  neutral- 
ity in  foreign  courts,  that  evidence  must  surely 
be  understood  to  be  of  a  nature  usually  re- 
ceived and  demanded  in  those  courts;  for  it  is 
there  only  that  it  can  be  material.  The  en- 
gagement relating  to  such  evidence  of  course 
excludes  *the  idea  of  a  decision  upon  [*253 
any  other,  and  the  interference  of  a  court  of 
common  law,  requiring  a  different  mode  of 
proof,  and  acting  on  different  principles,  would 
contravene  one  of  the  direct  objects  of  the 
stipulation.  In  every  shape,  therefore,  in 
which  this  subject  can  be  viewed,  insuperable 
difficulties  present  themselves,  and  evince  the 
propriety  of  considering  the  foreign  sentences 
as  final. 

In  England  this  question  is  at  rest  by  direct 
decisions  on  the  point,  but' these  decisions  were 
principally  made  during  the  period  of  our 
Revolution,  or  subsequent  to  it;  they  possess, 
therefore,  no  conclusive  authority,  but  under 
similar  circumstances  are  to  be  regarded  as  we 
regard  the  decisions  of  all  enlightened  nations, 
high  evidence  of  the  law  on  the  subject. 

The  cases  in  the  English  courts  previous  to 
the  Revolution  are,  however,  not  wholly  silent 
on  the  question;  so  far  as  they  relate  to  the 
general  principle  that  the  sentence  or  judg- 
ment of  any  court  of  competent  jurisdiction 
is  to  be  received  as  conclusive,  they  have 
already  been  noticed. 

There  are  some  which  immediately  apply  to 
the  sentences  of  foreign  courts  of  admiralty. 
The  first  in  which  the  effect  of  such  sentences 
appears  to  have  been  immediately  considered 
was  the  case  of  Newland  v.  Horseman  (1 
Vern.,  21;  S.  C.,  2  Ch.  Cas.  74, 1681),  in  chan- 
cery. That  was  on  a  question  of  freight, 
which  had  been  tried  in  the  Court  of  Admir- 
alty at  Barcelona,  where  an  interlocutory 
judgment  was  given.  Lord  Chancellor  Not- 
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tingham  declared,  that  he  would  not  slight  their 
proceedings  beyond  sea,  and  if  the  damages 
had  been  there  ascertained,  or  a  peremptory 
sentence  given,  the  same  should  have  con- 
254*]  eluded  all  parties.  *The  next  is  the 
•case  of  Hughes  v.  Cornelius  (Carth.,32;  S  C 
2  Show.,  232,  1689),  in  which,  during  a  war 
between  France  and  Holland,  an  English  ship 
was  taken  by  the  French  under  color  of  being 
Dutch,  carried  into  France,  and  there  con- 
demned as  a  Dutch  prize.  Afterwards  an 
Englishman  bought  this  ship,  and  brought  her 
into  England,  where  the  right  owner  instituted 
•an  action  of  trover  for  the  ship  against  the 
purchaser.  This  matter  being  found  specially, 
the  defendant  had  judgment,  "because  the 
ship  being  legally  condemned  as  a  Dutch  prize, 
this  court  will  give  credit  to  the  sentence  of 
the  Court  of  Admiralty  in  France,  and  take  it 
to  be  according  to  right,  and  will  not  examine 
their  proceedings,  for  it  would  be  very  incon- 
venient if  one  kingdom  should,  by  peculiar 
laws,  correct  the  judgments  and  proceedings 
of  the  courts  of  another  kingdom."  In  the 
Theory  of  Evidence  (an  Irish  ed.  printed  in 
1761,  p.  37),  a  book  considerably  ancient,  it  is 
stated  that  "  in  an  action  on  a  policy  of  insur- 
.ance,  with  a  warranty  that  the  ship  was  Swed- 
ish, the  sentence  of  the  French  admiralty 
'Condemning  the  ship  as  English  .propertv  was 
held  to  be  conclusive.  (2  Bull.,  244.)  *  The 
same  case  is  repeated  in  hoc  verba  by  Mr.  Bul- 
Jer,  in  his  Nm  Prius,  and  has  received  the 
sanction  of  his  name.  He  cannot  be  under- 
stood to  refer  to  the  case  of  HugJies  v.  Cornelim 
as  has  been  suggested,  for  that  was  not  a 
Swedish  ship,,  nor  on  a  policv  of  insurance. 
There  is  still  another  case  of  Fernandez  v.  De 
Costa  (Park,  178,  3d  edition,  not  elsewhere  re- 
ported), in  4  Geo.  III. ,  before  Lord  Mansfield,  at 
Nixi  Prius,  in  which  there  was  a  warranty  that 
the  ship  was  Portuguese,  and  being  condemned 
as  not  being  Portuguese  in  the  admiralty 
courts  of  France,  the  sentence  of  condemna- 
tion appears  to  have  been  considered  as 
255*]  *decisive  in  favor  of  the  insurer.  In 
this  case,  it  seems,  the  law  was  received  to  be 
settled  as  to  the  effect  of  the  sentence,  and  the 
inquiry  was  confined  to  ascertain  the  ground 
on  which  it  went. 

In  answer  to  the  two  former  of  these  cases 
.a  distinction  has  been  taken  between  the  direct 
and  collateral  effects  of  a  foreign  sentence, 
that  it  is  conclusive  only  as  to  the  transfer  of 
property  for  the  benefit  of  all  claiming  under 
it,  but  not  so  as  to  collateral  parties.  I  do  not 
perceive  the  force  of  this  distinction.  If  well 
founded  it  appears  to  me  to  operate  in  favor 
of  the  insurer ;  the  insured,  the  professed 
owner  of  the  property,  must  certainly  be  a 
direct  party  to  the  sentence,  if  anyone  is  a 
party;  he,  therefore,  if  anyone,  must  be  con- 
cluded. Besides,  from  the  nature  of  the  pro- 
•ceedings  in  courts  of  admiralty,  which  are  in 
rem,  all  persons  are  considered  as  bound.  The 
forms  and  manner  of  proceeding  in  those 
courts  are  founded  on  the  idea  of  notice  to  all 
the  world,  and  the  operation  of  their  sentences 
is  deemed  to  be  equally  extensive.  The  dis- 
tinction now  attempted  I  do  not  find  to  be  sup- 
ported by  any  authority  either  before  or  since  j 
the  Revolution.  Indeed,  in  England,  the  con- ! 
trary  rule  prevails,  both  with  respect  to  their  , 
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I  domestic  and  foreign  courts.  It  is  general 
that,  "  whenever  a  matter  comes  to  be  tried  in 
a  collateral  way,  the  decree,  sentence,  or  judg- 
ment of  any  court,  ecclesiastical  or  civil,  hav- 
ing competent  jurisdiction,  is  conclusive  evi- 
dence of  such  matter."  (Theo.  of  Ev.,  87; 
Bull.,  244;  Amb..  762,  763,  and  the  cases  there 
cited;  2  Black.  Rep.,  977.)  It  is  not  material 
that  the  parties  to  the  suit  should  have  been 
parties  to  the  sentence;  the  only  qualification 
of  the  rule,  I  believe,  is  to  be  found  in  Prud- 
ham  v.  Philips  (Arab..  763),  where  Chief  Justice 
Willes,  in  the  case  of  a  judgment  alleged  to 
be  obtained  bv  fraud,  in  the  Ecclesiastical 
*Court,  took  a  distinction  in  favor  of  a  [*256 
stranger,  who  could  not  come  in  and  vacate 
or  reverse  the  judgment,  and,  therefore,  must 
of  necessity  be  permitted  to  aver  the  fraud ; 
but  he  held  that  the  party  to  the  suit  was 
bound  by  the  sentence,  in  relation  to  all  other 
persons,  and  could  not  give  evidence  of  the 
fraud,  but  must  apply  to  the  court  which 
pronounced  the  sentence  to  vacate  the  judg- 
ment. It  is,  therefore,  always  sufficient,  if 
the  one  against  whom  the  sentence  is  offered 
was  a  party. 

I  forbear  particularly  to  examine  the  subse- 
quent cases  (Doug.,  544;  Park,  359,  361,  362— 
three  cases),  during  our  Revolution,  and  since, 
which,  if  any  doubt  could  before  exist,  have 
unequivocally  settled  the  law  in  England.  The 
principle  on  which  they  are  founded,  is,  I 
think,  sufficiently  supported  by  the  antecedent 
cases.  The  English  courts  appear  to  have 
viewed  those  cases  in  the  same  light,  and, 
without  treating  the  question  as  re*  integra, 
have  adopted  the  rule  they  prescribe.  Indeed, 
from  the  time  of  Charles  II.  to  the  present 
period,  it  appears  to  have  received  a  steady 
determination  by  the  highest  authorities  in 
their  courts.  "SVith  them  it  seems  never  to 
have  been  much  questioned,  and,  I  conceive, 
the  law  with  us  must  be  deemed  to  be  equally 
settled.  It  may  be  added,  that  the  same  point 
arose  in  Pennsylvania  (2  Dall.),  and,  although 
not  directly  decided,  Judge  Snippen  inclined 
to  consider" the  foreign  sentence  as  conclusive 
against  the  insured. 

In  France,  the  law  is  undoubtedly  otherwise 
settled.  (Emerigon,  437-464;  Val."  112;  art. 
18.  See  also  Rocc.  n.  54.)  Their  courts  have 
adopted  a  different  rule  at  an  early  period,  and 
the  authorities  on  which  they  proceed,  in  cases 
of  new  impression,  would  merit  great  attention 
and  respect;  but  independent  of  the  circum- 
stance that  they  confer  no  obligation  on  our 
•courts,  I  think  they  do  not  comport  [*257 
with  the  sound  interpretation  of  the  contract, 
nor  with  the  system  of  our  jurisprudence. 
The  English  courts,  on  questions  of  commer- 
cial law,  are  to  be  regarded  as  at  least  equally 
enlightened  and  correct,  and  their  authority, 
before  the  Revolution,  repeatedly  sanctioned 
and  confirmed  by  subsequent  determination, 
imposes  an  obligation  which  the  former  do  not 
possess. 

In  every  light,  therefore,  in  which  I  have 
been  able  to  view  the  subject,  I  am  of  the 
opinion  that  the  foreign  sentence  ought  to  be 
deemed  conclusive  against  the  plaintiff's  right 
to  recover  on  the  policy. 

1.  From  the  nature  and  import  of  the  con- 
tract itself,  by  which  I  consider  the  insured  to 
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have  guarantied  his  neutrality,  and  under- 
taken to  maintain  it,  and,  of  course,  liable  to 
all  the  perils  attending  it. 

2.  Because  the  condemnation  is  to  be  con- 
sidered as  conclusive  evidence  of  the  want  of 
neutrality,  it  being  the  sentence  of  a  court  not 
only  of  a  competent  but  exclusive  jurisdiction 
on  the  subject. 

KENT,  J.  This  cause  is  on  a  policy  upon  the 
cargo  and  freight  of  the  ship  Astrea. 

The  facts  are  these : 

The  voyage  was  from  New  York  to  Corunna, 
in  Spain,  and  the  ship  was  described  as  the 
good  American  ship  the  Astrea  ;  and  previous 
to  the  time  of  signing  the  policy  the  plaintiff, 
in  a  written  application  for  that  purpose  to  the 
respective  defendants,  represented  the  prop- 
erty to  be  his  own.  The  ship  was  captured  on 
her  voyage  by  a  British  frigate,  carried  into 
Gibraltar,  and  by  the  Court  of  Vice-Admiralty 
there,  the  ship  and  cargo  were  condemed  as 
258*]  lawful  prize,  as  belonging  at  *the  time 
of  the  capture,  to  Spain,  or  to  persons  being 
subjects  of  the  King  of  Spain,  or  inhabiting 
within  the  territories  of  the  King  of  Spain, 
enemies  to  the  King  of  Great  Britain. 

If  the  plaintiff  is  not  to  be  adjudged  con- 
cluded by  the  sentence,  it  is,  then,  admitted  in 
the  case  to  be  a  fact  that  the  ship  and  cargo 
were  the  plaintiff's  property. 

The  plaintiff  was  born  a  subject  of  the 
United  Netherlands,  and  became  a  citizen  of 
the  United  States  on  June  3,  1793,  and  has 
since  resided  in  the  city  of  New  York. 

Upon  these  facts  the  whole  question  be- 
tween the  parties  turns  upon  the  effect  of  the 
sentence  of  the  condemnation.  If  that  is  to  be 
deemed  conclusive  proof  of  the  facts  therein 
stated,  the  policy  is  void  by  reason  of  a  breach 
of  warranty,  and  by  reason  of  a  material  mis- 
representation, which  led  the  underwriters  to 
compute  the  risk  upon  circumstances  which 
did  not  exist. 

The  sentence  substantially  falsifies  the  rep- 
resentation, for  the  persons  stated  in  the  sen- 
tence as  owners  of  the  property,  and  the 
plaintiff,  were  evidently  understood  and  in- 
tended to  be  different  persons. 

After  the  opinion  which  I  have  already  given 
upon  the  question,  in  the  cases  of  Ludlow  v. 
Dale  (January,  1799),  and  of  Goix  v.  Low 
(April,  1800),  I  might  well  be  excused  from 
entering  again  upon  the  subject  unless,  in  the 
mean  time,  I  had  seen  sufficient  reason  to  change 
that  opinion.  The  question  has,  indeed,  been 
since  presented  in  a  way  the  most  propitious 
to  a  liberal  reconsideration  of  its  merits.  The 
authorities,  and  the  principles  they  contain, 
259*]  have  been  examined  at  the  bar  *with 
a  diligence  and  ability  that  have  greatly  aided 
our  researches,  and  thrown  light  on  the  ave- 
nues to  truth.  It  seems,  then,  in  a  degree 
due  to  the  occasion,  to  the  elaborate  and  anx- 
ious care  which  has  been  bestowed  on  the 
subject,  that  I  should  once  more,  but  very 
briefly,  and  without  recapitulating  what  I  have 
before  said,  take  some  further  notice  of  the 
argument. 

The  true  point  in  controversy  is  not  what 
ought  to  be,  but  what  in  fact  was,  the  legal 
effect  of  a  foreign  sentence  of  condemnation, 
in  a  case  like  the  present  by  the  common  law, 
818 


as  understood  and  settled  when  our  Revolution 
began.  I  shall  confine  myself,  in  this  opinion, 
to  the  examination  of  this  single  point. 

Let  us  first  inquire  what  is  the  effect  of  a 
domestic  judgment. 

It  is  laid  down  as  a  general  rule  (Buller's  N. 
P.,  244,  245;  Amb.,  761;  Freeman,  84;  Str., 
733  ;  Harg.  Law  Tracts,  465,  469)  that  when- 
ever a  matter  comes  to  be  tried  in  a  collateral 
way,  the  final  sentence  of  any  court  having 
competent  authority,  is  conclusive  evidence  of 
the  matter  so  determined  in  all  other  courts 
having  concurrent  jurisdiction  ;  for,  it  were 
very  absurd  that  the  law  should  give  a  juris- 
diction, and  yet  not  suffer  what  is  done  by  force 
of  that  jurisdiction  to  be  full  proof. 

It  has,  however,  been  made  a  doubt  by  some 
(Harg.,  477;  3  Mod.,  231)  whether  such  sen- 
tences upon  jurisdictions  having  concurrent 
authority  be  conclusive,  or  only  prima  facie 
evidence  of  the  fact,  although  I  think  the 
better  opinion  is  in  favor  of  their  conclusive 
effect. 

But  if  a  matter  belongs  to  the  jurisdiction  of 
one  court  so  peculiarly  as  that  other  courts  can 
only  take  connusance  of  the  same  subject  indi- 
rectly and  incidentally,  the  rule  is  then  more 
extensive  and  *unequivocal.  (Har-  [*26O 
grave's  Law  Tracts,  452,  457,  470,  477.)  The 
latter  courts  are  bound  by  the  sentence  of  the 
former,  until  it  be  reversed,  although  it  be  in 
a  suit  in  diverso  intuitu,  if  it  be  directly  deter- 
mined, and  must  give  credit  to  it  universally 
and  without  exception. 

This  rule  has  been  illustrated  in  the  case  of 
sentences  in  the  ecclesiastical  courts  touching 
marriages  and  wills  ;  in  the  exchequer  touch- 
ing the  condemnation  of  forfeited  goods  ;  and 
in  the  admiralty  touching  prizes,  and  in  all  of 
which  cases  those  courts  have  exclusive  juris- 
diction. 

In  respect  to  the  ecclesiastical  courts,  the 
authorities  are  numerous,  and  have  spoken  a 
uniform  language  from  the  time  of  Lord  Coke 
to  the  present  day.  In  two  cases,  to  be  found 
in  his  reports  (4  Co.,  29,  a;  7  Co.,  43,  b),  the 
judges  determined  that  they  were  bound 
(although  it  was  even  against  the  reason  of  the 
law)  to  give  faith  and  credit  to  the  sentences  of 
the  ecclesiastical  courts,  for  cuilibet  insva  arte 
perito  et  credendum  ;  and  that,  if  the  ecclesias- 
tical judge  showeth  cause  of  his  sentence,  yet, 
forasmuch  as  he  is  judge  of  the  original  mat- 
ter, they  shall  never  examine  the  cause  whether 
it  be  true  or  not. 

All  the  subsequent  cases  say  the  same 
thing.  (2  Lev.,  14;  1  Freeman,  83;  Carth., 
225  ;  1  Salk.,  290;  Skin.,  493  ;  Stra,,  960,  961 ; 
Amb.,  761;  Harg.  Law  Tracts,  452,  479.) 

This  conclusive  effect  of  the  sentences  of  the 
spiritual  courts  applies  to  strangers  as  well  as 
to  parties  and  privies.  They  are  conclusive 
evidence  of  the  fact  against  all  the  world. 
(Harg.,  457,  471  ;  Bui.  If.  P.,  245.)  In  one  of 
the  cases  from  Coke  (4  Co. ,  20,  a),  and  in  the 
case  of  Hatfleld  v.  Hatfield(Sirti.,  691  ;  SBro., 
P.  C.,  62,  S.  C.),  which  was  finally  determined 
on  appeal  in  the  House  of  Lords  in  1725,  the 
sentence  was  held  binding  on  strangers.  In  a 
case  before  Lord  Hardwicke,  and  in  a  case  be- 
fore Chief  Justice  Willes  (Stra.,  690;  Amb., 
763),  strangers  were  *allowed  to  use  [*261 
the  sentence  against  those  who  were  parties. 
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The  same  doctrine  is  established  in  respect 
to  condemnations  in  the  exchequer.  This  fully 
appears  from  the  case  of  Scott  v.  Shearman  (1 
Black.  Rep.,  977),  in  which  it  was  held  by 
Mr.  Justice  Blackstone,  in  a  very  elaborate 
argument,  and  in  which  all  the  court  con- 
curred, that  the  condemnation  in  the  exchequer 
was  conclusive ;  not  only  in  rem  but  in  pei'- 
sonam  ;  not  only  in  the  property  vested  in  the 
crown,  but  asto*every  other  collateral  remedy; 
not  only  as  to  the  party  to  the  suit  but  as  to 
the  right  owner,  although  no  party  and  against 
all  the  world.  The  seizure  itself  was  held  to  be 
notice  to  the  owner.  (This  law,  as  to  notice, 
confirmed,  4  Durnf.,  191.)  The  law  gives  im- 
plicit credit  to  the  judgments  of  competent 
courts,  and  it  was  afterwards  observed  by 
Chief  Justice  De  Grey,  that  the  decision  in  that 
cause  had  been  the  uniform  law  for  above  a 
century.  (2  Black.  Rep.,  1176.) 

It  seems  to  be  everywhere  taken  for  granted 
that  the  sentences  of  admiralty  courts  are 
equally  final.  (1  Show.,  6  ;  3  Mod.,  195,  note; 
Harg.,  467;  Ld.  Raym.,  893;  J  Id.,  724; 
Comyn  Dig.,  tit.  "Admiralty,"  E.,  17.) 

The  rule,  then,  I  have  mentioned  in  respect 
to  domestic  judgments,  has  received  all  the 
sanction  that  a  continued  train  of  decisions 
can  possibly  give  it. 

We  are  next  to  see  whether  the  same  rule, 
as  appearing  to  be  directed  by  the  same  reason, 
has  not  been  applied  with  equal  uniformity  to 
foreign  judgments. 

The  most  ancient  cases  to  be  met  with  in  the 
English  books  is  the  case  of  Hughes  v.  Corne- 
lius. (Raym.,  437;  2  Show.,  242  ;  Skinner,  59, 
S.  C.)  Although  the  special  verdict  in  that 
case  falsified  the  sentence  of  condemnation  in 
the  French  admiralty,  yet  the  court  admitted 
the  sentence  to  be  true ;  and  although  the 
2625*]  suit  was  trover,  in  which  nothing  *but 
the  direct  effect  of  the  sentence  came  necessa- 
rily into  view,  yet  the  court,  in  giving  judg- 
ment, laid  down  this  general  doctrine,  appli- 
cable equally  to  collateral  effects,  viz  :  That 
they  ought  to  give  credit  to  foreign  sentences 
of  admiralty,  and  take  them  to  be  according 
to  right,  and  not  to  examine  their  proceedings; 
that  this  was  agreeable  to  the  law  of  nations, 
and  sentences  in  courts  of  admiralty  ought  to 
bind  generally  according  to  that  law  ;  that  if 
the  party  was  aggrieved  he  ought  to  petition 
the  king,  it  being  a  matter  of  government,  and 
if  there  appear  cause,  he  will  instruct  his  liege 
ambassador,  and  on  failure  of  redress  will  grant 
letters  of  reprisal. 

This  decision,  and  the  principal  contained 
in  the  judgment,  were  afterwards  cited  and 
sanctioned  by  Lord  Holt,  and  again  by  Lord 
Hardwicke,  and,  lastly,  by  Professor  Wood- 
deson,  in  the  course  of  his  Vinerian  Lectures. 
(Garth.,  32  ;  1  Atk.,  49;  2  Woodd.,  456.) 

A  similar  doctrine  has  been  repeatedly  ad- 
vanced, and  whenever  the  occasion  arose. 
Instances  of  this  are  to  be  met  with  in  the  suc- 
cessive decisions  of  the  Chancellors,  Notting- 
ham, King  and  Hardwicke.  (1  Vern.,  21 ;  2 
Stra.,  733  ;  1  Vesey,  159.) 

In  the  case  of  Gage  and  Buttseley  (Ridgeway, 
266,  267,)  before  Lord  Hardwicke,  Sir  D. 
Ryder,  who  was  then  Attorney-General,  laid 
down  the  rule  in  its  fullest  latitude,  and  as 
being  well  established.  He  said  that  foreign 
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judgments  were  received  in  England  as  con- 
clusive evidence,  and  had  the  same  regard 
paid  to  them,  for  the  sake  of  justice  and  pub- 
lic convenience,  as  sentences  given  in  the 
courts  of  admiralty  or  ecclesiastical  courts  at 
home ;  and  he  cited  the  case  of  Hamden  v.  The 
East  India  Company,  which  was  determined 
upon  appeal  in  the  House  of  Lords,  and  on 
the  *ground  that  the  sentence  of  a  [*263 
Dutch  admiralty  was  conclusive  evidence,  it 
being  resjudicata,  and  could  not  be  unraveled 
or  re-examined.  Although  what  he  said  was 
merely  arguendo,  yet,  coming  from  such  an  emi- 
nent counsel,  and  appearing  to  be  taken  for 
granted  by  the  court,  it  is  pretty  good  evidence 
of  the  prevailing  sense  on  the  subject. 

Here  we  may  also  notice  the  answer  of  the 
judges  (of  which  Sir  D.  Ryder  was  one)  to  the 
Prussian  memorial,  as  being  a  document  of 
very  high  authority,  and  bearing  on  the  ques- 
tion before  us.  (1  Col.  Jurid.,  101,  102,  106.) 
It  is  there  stated,  that  prize  courts  proceed 
contrary  to  the  law  of  nations ;  that  in  every 
country  there  is  a  court  of  review,  to  which 
the  parties  who  think  themselves  aggrieved 
may  appeal ;  that  if  no  appeal  be  offered,  it  is 
an  acknowledgment  of  the  justice  of  the  sen- 
tence by  the  parties  themselves,  and  is  conclu- 
sive ;  that  captures  have  been  immemorially 
judged  of  in  that  way  in  every  country  of 
Europe,  and  with  the  approbation  of  the  pow- 
ers at  peace ;  that  every  other  method  of  trial 
would  be  impracticable  and  unjust,  and  that, 
if  prize  courts  proceed  contrary  to  the  law  of 
nations,  and  treaties  in  re  miiume  dubin,  then, 
and  not  till  then,  the  neutral  has  a  right  to 
complain. 

This  answer,  and  the  principle  contained  in 
the  case  of  Hughes  v.  Cornelius,  may  be  con- 
sidered as  a  correct  commentary  on  the  law  of 
nations,  relative  to  the  effect  which  judicial 
sentences  in  one  country  are  to  receive  in  the 
courts  of  another.  (Grotius,  1.  8,  ch.  2,  RCC. 
5 ;  Vatt.,  1.  2,  sees.  84,  85 ;  Martens,  104,  105 ; 
2  Erskine's  Inst.,  735.) 

After  such  a  repeated  and  general  recogni- 
tion of  the  principle,  we  are  prepared  to  ex- 
IMM-I  an  application  of  it  (for  that  is  all  that  is 
now  wanted)  to  the  case  preciselv  the  same 
with  the  one  before  the  court.  *\Ve  [*2O4 
do,  accordingly,  find  it  stated  as  law,  in  Bull- 
er's  Nisi  Prius,  244,  that  in  an  action  upon  a 
policy  of  insurance,  with  a  warranty  that  the 
ship  was  Swedish,  the  sentence  of*a  French 
admiralty  court,  condemning  the  ship  as  Eng- 
lish property,  was  held  as  conclusive  evidence. 
The  same  case  was  previously  stated  in  the 
Theory  of  Evidence,  87  (this  "book  was  pub- 
lished in  1761);  to  have  been  decided,  and  Park 
gives  us  a  particular* report  of  another  decision 
of  the  like  kind,  l>efore  Lord  Mansfield,  at 
the  sittings  after  Hilary  Term  (4  Geo.  III.), 
in  the  case  of  Fernnndt2  v.  Dti  Co*ta.  A  ship 
was  insured  and  warranted  a  Portuguese  ;  xhe 
was  libeled  and  condemned  in  a  French  court 
as  not  being  Portuguese,  and  although  the 
plaintiff  gave  partial  evidence  of  her  being 
Portuguese,  yet,  when  the  defendant  produced 
the  sentence,  it  concluded  the  cause. 

Where,  then,  can  we  discover  a  doubt  as  to 
what  was  the  law  at  the  time  of  our  Revolu- 
tion ?  Upon  what  ground  can  we  pause  even 
to  raise  a  conjecture  that  the  Court  of  King's 
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Bench,  in  the  case  of  liernardi  v.  Moltcux 
(Doug.,  575,  being  the  first  case  after  the  year 
1776),  created  a  new  rule,  when  even  the  coun- 
sel for  the  plaintiff,  at  the  very  outset  of  the 
argument,  admitted,  that  if  the  sentence  of 
the  French  admiralty  had  proceeded  on  the 
ground  of  the  property  not  being  neutral,  the 
plaintiff  would  have  been  concluded. 

Nor  do  I  think  the  English  decisions,  since 
the  year  1776,  are  to  be  thrown  wholly  out  of 
view,  although  they  are  confessedly  of  no 
binding  authority. 

In  addition  to  the  consideration  of  the  well 
known  character  of  their  judges,  we  are  to 
265*]  observe  that  their  tribunals  and  ours 
study  and  pursue  the  same  code  of  law  and 
equity,  and  they  certainly  are  not  more  liable 
than  we  ourselves  to  misapprehend  the  au- 
thentic records  and  oracles  of  the  common 
law.  If  the  question,  therefore,  were  other- 
wise involved  in  doubt,  a  series  of  uniform 
decisions  in  the  English  courts,  for  the  last 
twenty  years,  cannot  but  be  considered,  and 
that,  too,  without  being  unduly  addicted  jurare 
in  verba  tnagistri,  as  a  very  sufficient  cause  to 
remove  it.  (Doug.,  575,  610,  614-617,  705; 
Barzittay  v.  tewis,  De  Souza  v.  Ewer,  and  Sa- 
loucci  v.  Woodmason,  cited  by  Park,  7  Durnf., 
523,  681,  705;  8  Durnf.,  196,  232.) 

Having  thus  ascertained,  at  least  to  my  sat- 
isfaction, that  by  the  law,  as  it  stood  in  1776,  a 
sentence  of  condemnation  abroad,  on  the  di- 
rect point  in  question,  is,  in  a  collateral  suit 
by  the  insurer,  conclusive  evidence  of  a  breach 
of  his  warranty,  so  that  no  evidence  can  be 
admitted  to  impeach  it,  I  have  done  all  that  I 
undertook  to  do.  I  might  here  rest  the  argu- 
ment. Whatever  opinion  may  be  entertained 
as  to  the  justice  or  policy  of  the  rule,  is  not  to 
the  purpose.  Our  duty  is,  jus  dicere,  non  jus 
dare.  I  may  be  mistaken,  but  it  appears,  how- 
ever, to  me,  that  all  the  reasons  which  have  es- 
tablished the  rule  relative  to  domestic  courts, 
having  exclusive  jurisdiction  of  a  subject,  ap- 
ply with  peculiar  force  to  a  case.like  the  present. 

Courts  of  law  are  inadequate  to  determine 
the  question  of  prize,  and  to  overhaul  the  sen- 
tence is  in  reality  trying  the  question.  The 
circumstances  that  go  to  constitute  prize  are 
oftentimes  complex.  The  property  may  be 
deeply  masked,  the  papers  double,  or  every 
requisite  paper  may  be  regular,  and  yet  the 
conduct  of  the  master  such  as  to  cause  the 
property  to  lose  its  privilege  of  neutrality. 
266*]  None  but  *a  court  clothed  with  the 
mode  of  proof,  the  summary  powers,  the  en- 
larged discretion  of  a  prize  court,  can  seize  and 
sift  every  circumstance.  The  maritime  law  of 
Europe  has,  therefore,  very^  wisely  established 
a  peculiar  court,  for  the  exclusive  jurisdiction 
of  prize.  It  is  there  that  the  assured  should 
vindicate  his  property,  and  if  aggrieved,  he 
should  carry  his  appeal  to  a  court  of  review. 
There  is  great  weight  in  the  observation,  that 
this  is  the  true  construction  of  the  engagement, 
on  the  part  of  the  assured.  By  representing, 
or  warranting  his  property  to  be  neutral,  the 
assured  undertakes  not  only  that  it  is  so  in 
fact,  but  that  it  shall  be  entitled  to  neutral 
privilege,  throughout  the  voyage.1  To  con- 

1.— 8  Durnf.,  334,  444.  A  "  warranty  of  neutral- 
ity" means  that  the  ship  shall  maintain  a  neutral 
conduct  and  not  forfeit  it  during1  the  voyage. 
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strue  the  engagement  to  be  less  than  that,  is  in 
a  great  degree  to  render  it  idle  and  nugatory. 
"To  implement  this  warranty,"  says  a  very 
sensible  writer  on  insurance  (Millar,  p.  496), 
"  the  ship  or  goods  must  be  neutral  in  concep- 
tion of  that  nation  from  whom  danger  of  seiz- 
ure is  apprehended."  On  such  a  representa- 
tion or  warranty,  the  insurer  lays  out  of  view 
the  risk  of  loss,  by  reason  of  the  non-neutral- 
ity of  the  property.  That  risk  the  assured 
takes  upon  himself,  and  having  in  his  hands, 
exclusively,  all  the  means  to  do  it,  he  is  bound 
to  make  good  his  averment,  whenever  and 
wherever  the  neutrality  of  the  property,  or  its 
privilege  as  such,  is  called  in  question.  If  he 
fails  to  do  it,  he  must  bear  the  loss,  and  if 
foreign  sentences  were  liable  to  be  re-examined 
here,  I  should  still  incline  to  think  that  in  the 
case  of  an  express  warranty,  the  assured,  and 
not  the  insurer,  takes  upon  him  the  risk  of 
the  condemnation,  right  or  wrong.  Whether 
that  would  or  would  not  be  the  *case,  [*267 
on  a  representation  merely,  I  am  not  as  yet 
prepared  to  pay,  and,  therefore,  in  those  suits, 
where  there  was  no  warranty,  but  only  a  rep- 
resentation, I  should  choose  to  rest  my  opinion 
entirely  on  the  first  ground,  of  the  faith  due 
to  the  foreign  sentence. 

The  result  of  my  opinion,  accordingly,  is, 
that  the  plaintiff  is  not  entitled  to  recover  in 
this  cause,  beyond  the  return  of  his  premium. 

On  the  judgment  rendered  in  conformitv  to 
the  foregoing  opinions,  the  now  plaintiff,  \^an- 
denheuvel,  brought  his  writ  of  error,  insist- 
ing that  the  judgment  was  erroneous : 

1.  Because  there  was  no  warranty  in  the 
policy,  and,  therefore,  the  defendants  assumed 
every  possible  risk. 

2.  Because  the  order  for  insurance,   if  it 
amounted  to  a  representation,  must  have  been 
understood  by  both  parties  merely  as  a  repre- 
sentation that  the  property  belonged  to  the 
plaintiff,  not  that  it  was  neutral  or  American. 

3.  Because  the    sentence  of  condemnation 
does  not  negative  the  representation  ;  and, 

4.  Because,  if  the  representation  amounted 
to  an  explicit  warranty  of  the  neutrality  of 
the  property,  the  jury  have  found  it  to  be  true, 
and  the  sentence  ought  not  to  be  received  as 
evidence  to  the  contrary. 

1.  We  say,  there  being  no  warranty  in  the 
policy,  the  underwriter  took  upon  "himself 
every  hazard,  and  particularly  those  arising 
from  the  character  and  quality  of  the  prop- 
erty. 

The  policy  on  record  contains  nothing  like  a 
warranty  of  any  kind.  Mr.  Vandenheuvel  is 
not  styled  a  *citizen  of  the  United  [*268 
States ;  nor  is  there  an  expression  in  it  which 
can  be  tortured  into  an  intimation  of  the  coun- 
try or  community  to  which  he  belonged  ;  he 
had  no  doubt  heard  how  extremely  jealous 
our  courts  were  of  foreigners  assuming  the 
name  of  American  ;  he  also  knew,  probablv  by 
woeful  experience,  that  many  of  the  West 
India  judges,  those  oracles  of  modern  law, 
were,  also,  of  opinion  that  a  Dutchman  had  no 
right  to  expatriate,  even  for  the  purposes  of 
commerce  ;  it  may  likewise  have  come  to  his 
ears,  although  he  must  have  been  endued  with 
more  than  common  intellect  to  comprehend  its 
meaning,  that  a  foreign  sentence,  silent  as  the 
tomb,  would  proclaim  in  loud,  unequivocal 
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and  conclusive  terms,  that  he  was  no  Ameri- 
can. With  all  this  information,  well  calcul- 
ated  to  inspire  apprehension  and  caution,  he 
makes  the  present  insurance.  For  a  moment, 
he  is  tempted  to  save  a  part  of  the  premium, 
and  warrant  his  property  neutral.  He  has  re- 
sided in  New  York  more  than  five  years  ;  his 
certificate  of  naturalization  bears  testimony  oi 
his  citizenship  ;  the  property  he  knows  to  be  his 
own,  and  he  is  on  the  point  of  calling  it  Amer- 
ican in  the  policy.  This  was  true,  and  would 
have  reduced  the  premium  considerably.  But, 
on  further  deliberation,  he  resolves  to  forego 
every  benefit  which  his  naturalization  and 
neutral  character  gave  him.  and  to  pay  a 
war  premium  without  the  embarrassment  of  a 
warranty.  The  policy  is  framed  accordingly  ; 
not  a  letter  in  it  purports  a  warranty  of  any 
kind.  Was  the  instrument  then  to  be  our 
guide,  as  it  ought  to  be,  we  should  arrive  at  a 
correct  decision  without  difficulty,  and  with- 
out opposition  from  a  sentence  more  impreg- 
nable, if  possible,  than  the  invincible  fortress 
whence  it  issued. 

269*]  *The  policy  being  for  the  benefit  of 
everyone  to  whom  the  property  may  apper- 
tain, would  cover  not  only  his  own  goods,  but 
even  those  of  a  belligerent  merchant :  "  These 
words,"  says  the  learned  Emerigon,  "com- 
prehend Frenchmen,  as  well  as  neutrals.  The 
expression  is  general,  and  such  should  be  its 
interpretation,  especially  in  the  present  state 
of  affairs  (France  being  then  at  war),  when  it 
is  clear  that  if  the  insurance  had  been  intended 
for  a  neutral,  it  would  have  been  so  declared 
in  express  terms;  the  assurers,  therefore,"  he 
continues,  "have  no  pretext  for  saying  they 
were  deceived."  (2  Val.  Ord.  Mar.,  120.)  The 
underwriters,  in  the  case  Emerigon  is  speaking 
of,  complained  that  they  had  not  been  ap- 
prised of  the  property  belonging  in  part  to 
Frenchmen.  This  author,  not  less  celebrated 
for  a  pure  and  unblemished  life  than  for  his 
professional  labors  and  skill,  evidently  sup- 
poses no  property  in  time  of  war  should  be 
deemed  neutral  unless  expressly  so  stated  in 
the  policy.  Some  judges  in  this  country 
have  intimated  an  opinion  that  all  property  in 
time  of  war  must  be  taken  as  belonging  to 
neutrals,  unless  otherwise  called  in  the  policy. 
Should  this  case  came  to  the  hands  of  any  gen- 
tlemen who  have  fallen  into  this  error,  the 
mischiefs  of  which  to  our  merchants  surpass 
calculation,  I  beg  them  to  peruse  the  author 
just  cited.  If  his  arguments,  in  which  the 
vigor  of  a  great  mind,  and  the  perspicuity  of 
a  man  who  fully  understands  himself  ever  ap- 
pear, are  not  followed  by  conviction,  nothing  | 
I  can  say  will  be  attended  to.  Mr.  Vandcn-  j 
heuvel,  neutral  as  he  was,  did  not  think  it  safe  ; 
to  pursue  the  advice  of  this  great  man,  and  de- 
scribe himself  and  property  as  such.  What- 
ever rights  neutrals  have  had  and  maintained, 
27O*JMr.  Vandenheuvel  *knew  that  at  this 
day  every  such  pretension  is  abandoned,  and 
that  citizens  of  this  description  are  given  up 
by  the  courts  of  their  own  nation  to  be  buf- 
feted and  plundered  by  the  worse  than  inquis- 
itorial tribunals  of  the  powers  of  war.  In  the 
same  case  it  is  mentioned  that  underwriters  are 
bound  to  pay  for  an  unjust  capture ;  this  is 
common  sense,  and  therefore  we  must  not  be 
surprised  to  find  that  it  was  law  in  the  days  of 
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Emerigon.  But  the  plaintiff  recollected  that 
in  the  present  day  a  rage  for  improvement  per- 
vades every  rank  in  society ;  that  not  only  phil- 
osophers, but  ministers  "of  justice,  were  in- 
fected with  the  pernicious  mania  ;  that  judges 
in  England,  with  not  more  learning  or  indus- 
try than  their  predecessors,  were  innovating 
on  their  venerable  institutions.  He  feared,  per- 
haps, that  the  same  spirit  of  refinement  might 
extend  to  this  side  of  the  Atlantic  ;  to  be  safe, 
therefore,  in  every  possible  event,  he  effects  an 
open  policy,  unfettered  with  any  warranty, 
stipulation  or  condition  whatever.  But  even 
the  caution  and  sagacity  of  a  Dutchman  can- 
not secure  him.  He  unfortunately  writes  a 
letter,  and  although  this  forms  no  p'art  of  the 
contract,  it  is  now  produced  in  judgment 
against  him  ;  this  weapon  shall,  also,  be  wrest- 
ed from  the  hand  of  his  adversary,  and  employ- 
ed in  his  defense.  If  the  policy  contains  not 
internal  and  satifactory  evidence  that  no  neu- 
trality was  to  be  warranted,  such  intention 
results  most  irresistibily  from  this  very  letter, 
or  order  for  insurance.  This  we  say, 

2.  Amounted  only  to  a  representation  that 
the  property  belonged  to  Mr.  Vandenheuvel, 
not  that  it  was  American. 

1.  From  the  express  twins  of  the  order. 

2.  From  the  course  of  the  transaction. 
*The  distinction  here  relied  on  be-  [*27  1 

tween  calling  the  property  his  own  and  call- 
ing it  American  is  important,  in  case  this 
abominably  wicked  Gibraltar  sentence  is  to  be 
enforced  against  him.  He  will,  therefore,  bo 
permitted  to  show  not  only  that  a  distinction 
exists,  but  was  intended  and  understood. 

The  representation  is  that  the  premises  in- 
sured were  the  property  of  John  C.  Vanden- 
heuvel. This,  sav  the  underwriters,  and  the 
Supreme  Court,  is  equivalent  to  calling  the 
property  American.  Whence  is  this  inference 
drawn  ?  Not  from  the  name :  this  is  most  un- 
equivocally Dutch ;  not  from  the  place  of  his 
nativity  :  this,  it  is  admitted,  was  in  the  United 
Netherlands ;  nor  from  his  looks  ;  every  under- 
writer at  first  sight  would  pronounce  him  a 
foreigner ;  nor  from  his  speech  ;  for  although 
he  speaks  English  very  well,  the  accent  of  liis 
mother  countrv  is  perceptible  in  every  sen- 
tence ;  nor  could  it  be  presumed  from  his  res- 
idence in  New  York  ;  this  the  Supreme  Court 
have  said,  in  the  case  of  Camjxig ne  v.  l)eyne, 
is  not  worth  a  rush.  Still  less  was  it  to  be 
collected  from  his  naturali/ation  :  this  Judge 
Kellsall  has  pronounced,  in  the  case  of  poor 
Dnfftie((t\nd  his  sentence  has  also  been  affirmed), 
a  sin  against  his  natural  allegiance,  and  a  vio- 
lation of  the  right  of  the  belligerent  parties. 
The  truth  is,  Mr.  Vandenheuvel  did  not  choose 
to  say  whether  he  was  a  subject  of  the  Em- 
peror of  Morocco,  a  citizen  of  the  Batnvian 
Republic,  or  sachem  of  the  Tuscarorn  trite  of 
Indians.  This  they  were  to  guess  at  HS  well 
as  they  could.  He  knew  thai  foreign  admiral- 
ties were  in  the  habit  of  metamorphosing  the 
national  character  of  a  merchant  n<1  Ubitinn  ; 
but  he  had  never  heard  of  their  undertaking  to 
chancre  the  name  of  an  owner.  He  wns  not 
afraid,  therefore,  of  their  'saying  that  1*272 
the  property  did  not  belong  to  him.  To  this 
he  knew  the  papers  and  testimony  would  give 
the  lie  direct.  He  onlv  apprehended  their 
calling  him  a  Spaniard,  a  Dutchman,  or  a 
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Turk,  as  the  interest  of  the  moment  might  dic- 
tate. He  therefore  contented  himself  with  say- 
ing that  the  cargo  belonged  to  himself.  The 
light  in  which  he  might  be  received  abroad, 
was  left  at  the  risk  of  the  underwriters.  It 
requires  uncommon  ingenuity,  according  to 
our  doctrine  (for  in  respect  to  naturalized  or 
resident  citizens,  the  English  courts  are  infin- 
itely more  liberal  than  the  Supreme  Court),  to 
ascertain  Mr  Vandenheuvel's  national  charac- 
ter. His  ancestors  must  have  been  subjects 
to  Philip,  King  of  Spain.  Those  who  main- 
tain the  divine  and  hereditary  right  of  kings, 
and  the  perpetual  and  indefeasible  obligation 
of  natural  allegiance,  may  style  his  ancestors 
rebels,  and  himself  a  Spaniard ;  others  may 
call  him  a  Dutchman,  because  he  was  born  a 
subject  of  the  Prince  of  Orange,  or,  as  the 
stallholder  has  expatriated  (which  by  the  by, 
he  had  no  right  to  do,  according  to  the  modern 
law  of  nations),  they  may  think  him  a  citizen 
of  the  Batavian  Republic.  Others,  again,  con- 
sidering his  oath  of  allegiance  to  this  country, 
his  residence  and  naturalization,  may  be  dis- 
posed to  think,  in  opposition  to  the  Supreme 
Court,  that  he  is  really  and  truly  a  citizen  of 
the  United  States.  This,  it  must  be  confessed, 
is  a  knotty  point,  and  must  be  left  exclusively 
to  the  decision  of  an  admiralty  judge.  But 
with  such  various  pretensions,  why  should  the 
underwriters  take  him  for  an  American  ? 
They  had  no  more  right,  from  what  passed,  to 
consider  him  a  citizen  of  this  country,  than 
Judge  Morrison  had  to  pronounce  him  a 
Spaniard. 

273*]  *3.  From  the  nature  of  the  transac- 
tion. 

During  a  war,  underwriters  ever  distinguish 
between  enemy  and  neutral  property  :  for  the 
former  they  have  a  higher  premium,  and  the 
policy  is  against  all  risk.  In  the  latter  case,  as 
the  premium  is  much  lower,  they  take  care  to 
have  the  neutrality  of  the  property  stated  in 
the  policy.  When  this  is  omitted,  the  pre- 
sumption is  fair  that  they  regard  the  property 
as  enemy,  and  receive  a  premium  accordingly. 
Not  an  instance  has  occurred,  this  war,  where- 
in an  underwriter  meant  to  insure  neutral 
property,  as  such,  without  its  being  expressly 
so  declared  in  the  policy.  If,  in  this  instance, 
the  contract  had  been  intended  to  be  of  that 
kind,  most  certainly  they  would  have  taken 
care  the  policy  should  speak  for  itself.  They 
would  not  have  trusted  to  a  slip  of  paper, 
which,  by  the  negligence  of  a  broker,  or  other 
casualty,  might  be  lost  or  destroyed. 

Again,  great  injustice  will  be  done  to  Mr. 
Vandenheuvel  by  the  construction  attempted 
to  be  put  on  this  contract.  It  is  become  a  gen- 
eral practice  with  merchants,  who  warrant 
their  property  neutral,  to  provide,  by  a  proper 
clause,  that  a  foreign  sentence  shall  not  pre- 
clude other  proof.  This  would  have  been 
done  here,  if  either  party  had  supposed  the 
goods  American.  From  this  benefit  the  plain- 
tiff will  be  precluded,  and  that  by  the  negli- 
gence of  the  defendants,  who  should  have  in- 
sisted on  this  stipulation,  if  they  intended,  at 
a  future  day,  to  avail  themselves  of  it.  Their 
not  making  this  a  part  of  the  contract  is  a  clear 
proof  that  they  did  not  underwrite  the  pro- 
perty as  neutral,  and  received  a  premium  ac- 
cordingly. 
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If  our  interpretation  of  the  order,  which 
leaves  no  room  for  construction,  be  just,  it 
follows, 

*4.  That  the  sentence  of  condemna-  [*274 
tion  is  not  at  variance  with  the  representation. 

"  The  property  is  condemned  as  belonging 
to  Spain,  or  to  persons  being  subjects  of  the 
King  of  Spain,  or  inhabiting  within  the  terri- 
tories of  the  King  of  Spain,  enemies  to  the 
King  of  Great  Britain." 

Mr.  Vandenheuvel  has  not  said  he  was  not 
a  subject  of  the  King  of  Spain  ;  a  person  may, 
by  swearing  allegiance  to  different  sovereigns, 
become  the  subject  of  several  countries.  We 
have  many  British  subjects  among  us  who  are 
American  citizens,  but  who  would  be  treated 
as  traitors  by  the  mother  country,  if  taken  in 
arms  against  it.  So  that,  for  aught  that  ap- 
pears, the  plaintiff  may  have  sworn  allegiance 
to  the  King  of  Spain,  and  yet  the  property 
may  fall  within  the  letter  of  his  representa- 
tion, which  only  declares  it  to  be  his  own.  It 
is  admitted  he  was  born  in  Holland,  and  the 
British  courts  of  admiralty,  if  they  govern 
themselves  by  the  decisions  of  our  Supreme 
Court,  would  have  confiscated  it,  although  he 
had  produced  his  letter  of  naturalization.  It 
was,  no  doubt,  to  guard  against  this  very 
event  that  he  cautiously  avoided  declaring  to 
what  country  he  belonged.  He  knew  he  was 
an  American  citizen,  but  he  could  not  tell  that 
foreign  courts  would  consider  him  as  such. 

The  cargo  was  top  valuable  not  to  have 
brought  this  case  within  some  of  the  new- 
fangled principles  which  have  lately  been 
adopted  to  reach  neutral  property.  He  knew, 
also,  that  by  the  law  of  nations,  and  by  that 
of  England,  he  was  entitled,  for  every  purpose 
of  trade,  to  be  regarded  as  an  American  ;  but 
he  as  well  knew  that  boards  of  admiralty  re- 
spected *no  law.  He  was  determined,  [*275 
therefore,  not  to  expose  himself  to  any  embar- 
rassment that  might  arise  from  the  iniquity  of 
their  proceedings,  or  to  put  it  in  the  power  of 
the  underwriters  to  avail  themselves  of  any 
sentence  they  might  pronounce.  He  could 
not,  however,  foresee  the  length  which  the 
Supreme  Court  would  go  in  giving  effect  to 
such  sentence.  He  little  imagined  that  pre- 
sumption on  presumption  would  be  raised  to 
defeat  his  recovery. 

1st.  It  is  presumed  that  he  is  an  American 
citizen.  This  is  in  direct  contradiction  to  the 
decision  in  the  case  of  Duguet.  Then  it  is  pre- 
sumed he  meant  to  warrant  the  property 
American,  although  nothing  of  the  kind  ap; 
pears  in  the  policy.  Next  it  is  presumed  he 
meant  to  represent  it  as  such,  although  the 
order  for  insurance  conveys  a  meaning  totally 
different.  Then  it  is  presumed  the  property 
was  not  American ;  because  the  judge,  ap- 
pointed specially  for  the  purpose  of  condemn- 
ing neutral  property,  has  said  it  belonged  to 
Spanish  subjects.  Lastly,  it  is  presumed  not 
to  belong  to  Mr.  Vandenheuvel,  although  his 
name  does  not  appear  in  the  decree.  There 
must  be  some  uncommon  sanctity  in  these  de- 
crees, where  so  much  pains,  and  such  forced 
constructions,  are  resorted  to  for  their  sup- 
port. 

But  if  all  these  presiimptions  must  be  made 
in  a  case  where  every  honest  feeling  must  take 
part  with  the  assured,  we  say : 
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5.  That  the  jury  having,  by  their  verdict, 
verified  the  truth  of  his  representation,  the 
sentence  cannot  be  received  as  evidence  to  the 
contrary. 

That  a  sentence  abroad  ought,  in  no  in- 
stance, to  conclude  the  assured,  was  shown  in 
276*]  the  case  of  Goix*v.  Low,  which  is  now 
before  this  court.  Referring  to  that  argu 
ment,  we  shall  only  insist,  that  there  is  a  real 
and  acknowledged  distinction  between  a  rep- 
resentation and  a  warranty ;  and  that  among 
all  the  unintelligible  and  contradictory  British 
cases,  not  a  single  decision  is  to  be  found  in 
which  this  outrageous  principle  has  been  ap- 
plied to  the  case  of  a  representation. 

If  such  sentences  are  conclusive  against  one 
representation,  why  not  against  another?  In 
that  case  where  are  we  to  stop?  Representa- 
tions are  infinitely  more  diversified  than  war- 
ranties. One  man,  in  his  instructions  to  in- 
sure, calls  his  vessel  a  ship ;  she  is  condemned, 
because  she  is  a  brig ;  another  says,  the  crew 
are  all  New  Yorkers ;  she  is  sentenced,  be- 
cause one  of  them  was  born  in  Boston.  A 
third  says,  his  vessel  is  an  unarmed  mer- 
chantman ;  she,  too,  falls  a  prey ;  and  with- 
out a  particle  of  proof,  it  is  stated  by  his 
honor,  that  she  was  armed  with  thirty-six 
guns,  all  24-pounders.  This,  too,  must  be  con- 
clusive ;  for,  although  the  vessel  insured 
should  appear  to  be  an  Albany  sloop  of  only 
fifty  tons,  our  courts  would  be  compelled  to 
believe  that,  by  some  miracle,  she  had  strength 
enough  to  carry  guns  of  that  caliber,  and 
would  think  it  very  disrespectful  in  the  owner 
to  hint  at  the  impossibility  of  the  thing. 

A  merchant  will  soon  find  it  difficult  to 
write  an  order  for  insurance ;  he  will  hardly 
dare  to  open  his  lips.  If  he  tells  the  truth, 
and  has  a  hundred  witnesses  to  attest  to  it,  it 
may,  by-and-by,  be  contradicted  by  a  judge, 
of  whose  existence  he  had  never  heard,  or  wno 
277*1  may  be  one  of  the  herd  that  infest *the 
West  India  islands.  He  will  be  compelled  to 
bfe  silent,  or  the  most  he  will  dare  to  say  to  the 
broker  will  be,  "  tell  the  assurers  the  name  of 
the  vessel,  and  the  voyage ;  pay  whatever  pre- 
mium they  ask ;  answer  no  questions ;  say  not 
that  the  vessel  is  painted  white  or  black ;  that 
she  has  two  or  three  masts  ;  that  she  is  armed 
or  unarmed.  If  they  suspect  the  property  be- 
longs to  the  French  consul  or  the  Grand 
Seignior,  and  therefore  demand  a  higher  pre- 
mium, do  not  undeceive  them ;  pay  at  once 
the  additional  sum  they  ask.  I  know  I  am  a 
native  American,  and  that  the  property  is 
mine  ;  but  rather  than  give  a  hint  of  the  kind, 
which  will  be  twisted  into  a  warranty  or  rep- 
resentation, I  will  submit  to  pay  $5,000  or 
$6,000  more,  and  have  no  trouble  about  it." 

Thus  will  every  American  be  driven  to  carry 
on  trade  as  a  belligerent  subject,  to  avoid  be- 
coming a  victim  of  the  fascinating  doctrine 
that  admiralty  judges  can  do  no  wronjj ;  and 
that  their  righteous  decrees  are  to  bind  all 
mankind,  from  the  rising  of  the  sun  to  where 
he  goeth  down.  The  decisions  of  Sancho, 
while  governor  of  Baratraria,  notwithstanding 
the  sagacity  which  the  squire  discovered,  and 
the  high  reputation  in  which  they  have  hith- 
erto been  held,  must  now,  like  everything  hu- 
man, pass  away.  His  judgments  were  the  re- 
sult of  common  sense  and  common  honesty 
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(for,  luckily  for  his  subjects,  he  knew  nothing 
of  the  law  of  nations),  but  they  bound  only  the 
inhabitants  of  a  small  island  ;  the  West  India 
sentences,  on  the  contrary,  pervade  the  globe, 
aud  proceed  on  the  eternal  and  immutable 
laws  of  God  and  of  nature,  which  no  earthly 
consideration  *would  have  tempted  [*27& 
Judge  Morrison  to  violate.  What  a  pity  it  is, 
that  His  Honor  did  not  disclose  to  us  the 
grounds  of  condemnation!  The  truth  is,  there 
was  found  on  board  a  letter  in  cipher  from  the 
French  consul  at  New  York.  It  was  this  in- 
nocent epistle  which  occasioned  the  forfeiture 
of  a  most  valuable  property.  And  yet  this  de- 
cree, this  offspring  of  darkness  and  oppression, 
this  outrage  on  neutral  rights,  this  satire  on 
justice,  must  be  received  as  conclusive  evi- 
dence that  the  property  belonged  to  the  King 
of  Spain,  who,  it  seems,  has  lately  become  a 
merchant,  although  the  very  judge  who  pro- 
nounced it  must  have  been  satisfied,  from  the 
documents  before  him,  that  the  ship  and  cargo 
actually  and  entirely  belonged  to  the  plaintiff. 
There  being  neither  a  warranty  nor  repre- 
sea^ation  as  to  the  property's  neutrality  in  this 
case,  it  must  be  superfious  minutely  to  exam- 
ine how  a  foreign  sentence  should  *be  treated 
in  this  country.  I  shall*  therefore,  only  sub- 
join a  summary  of  the  reasons  why,  even  in 
case  of  express  warranty,  a  sentence  should  be 
conclusive  of  nothing,  except  that  the  prop- 
erty was  actually  condemned,  and  that,  there- 
fore, the  assured  was  entitled  to  recover. 

1.  It  is  contrary  to  the  written  contract,  and 
the  true  understanding  of  the  parties.     The 
high  premium  paid  bv  neutrals  during  a  war 
is  to  be  protected  against  unjust  judgments. 
It  is  not  within  human  ingenuity  to  assign  an- 
other plausible  reason,  why  neutral  property 
should,  in  a  war  between  otner  powers,  be  bur- 
dened with  so  great  an  addition  of  premium. 
Is  it  not  then  absurd  and  unjust  to  say,  that 
by  such  a  sentence,  the  risk,  which  was  HO 
much  apprehended,  *and  the  principal  [*27fr 
one  intended  to  be  guarded  against,  shall  bar 
a  recovery?    Not  all  the  art  or  man,  or  powers 
of  the  human  mind,  can  reconcile  this  phun, 
obvious  and  true  construction  of  the  instru- 
ment, with  the  doctrine  of  a  foreign  sentence 
being  conclusive. 

2.  It  is  a  capture  at  sea  whirh  gives  to  the 
assured  a  right  to  abandon.     This  being  made, 
fixes  the  condition  of  the  parties.     A  subse- 
quent judgment  cannot  alter  or  varv  their 
rights.     "If  an  abandonment  be  made,   the 
assurers,"  says  Emcrigon,  "are  alone  inter- 
ested   in    the   sentence  which  may  be  pro- 
nounced ;    and  if  the  ship  be  declared  good 
prize,  contrary  to  the  law  of  nations,  or  the 
laws  of  war,  the  underwriters  must  suffer  by 
it.     If  the  property  be  released,  it  belongs  to 
them  in   virtue  of   the  abandonment.      But 
what  fixes,"  says  he,  "  the  condition  of  the 
parties,  considered  in  itself,  is  not  the  judg- 
ment rendered  by  the  tribunal  of  a  foreign  and 
hostile  monarch.    It  is  the  abandonment,  made 
or  not  made  ;  it  is  the  capture  that  confers  the 
right  of  abandoning."    (>ee  2  Valin,  122.) 

Here,  in  few  words,  without  anv  affectatiou 
or  display  of  learning,  we  have  a  just  and  cor- 
rect construction  of  an  important  expression  in 
the  policy,  a  want  of  attention  to  which  has 
occasioned  all  the  confusion  and  absurdity  of 
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modern  adjudications.  It  had  not  occurred  to 
this  profound  lawyer,  how  an  unjust  sentence, 
which  must  necessarily  be  subsequent  to  a 
capture,  could  defeat  the  rights  of  the  as- 
sured, which  that  event,  followed  by  a  timely 
abandonment,  had  rendered  perfect  and  inde- 
feasible ;  nor  could  his  penetrating  mind  dis- 
28O*]  cover,  how  any  question,  arising  *on  a 
policy,  could  be  influenced  by  proceedings 
which  were  carrying  on,  in  rem,  at  many 
thousand  leagues  distance,  and  in  the  absence 
of  all  the  parties.  Still  less  could  he  perceive 
why  the  tribunals  of  his  own  country  should 
forbear  to  inquire  into  the  truth  of  a  fact, 
which  had  probably  never  been  agitated 
abroad.  But  no  study  or  reflection  could  have 
brought  him  to  comprehend  why  a  court  in 
France  should  not  decide  according  to  facts 
admitted  by  both  parties  (as  is  the  case  here), 
merely  because  a  foreign  tribunal  had  con- 
demned the  property  as  prize.  He  therefore 
considered  the  vessel,  after  capture  and  aban- 
donment, lying  entirely  at  the  risk  of  the  un- 
derwriters, and  that  the  consequences  of  a 
condemnation,  just  or  unjust,  must  be  borne 
by  them.  This,  however,  did  not  deprive  me 
underwriters  of  any  defense  arising  out  of  the 
peculiar  quality  of  the  property,  or  the  mis- 
conduct, or  misrepresentation  of  the  assurers. 
Such  questions  frequently  must  have  arisen  ; 
when  they  did,  they  were  decided  according  to 
evidence,  as  in  other  cases,  by  the  French 
courts,  who  saw  no  reasons  for  transferring  to 
a  petty  tribunal,  in  the  east  or  west,  matters 
which  they  themselves  were  competent  to  de- 
termine, and  respecting  which  they  possessed 
full  and  complete  information.  Under  this 
order  of  things,  the  assured  contended  on 
equal  ground  with  his  adversary ;  his  wit- 
nesses were  heard,  his  papers  examined,  and 
his  character  and  reputation  were  not  totally 
lost  sight  of.  Under  the  new  state  of  things, 
his  reputation,  his  witnesses,  the  fairness  of 
his  conduct,  and  regularity  of  his  papers, 
avails  him  naught.  In  short,  he  has  no  more 
chance  of  succeeding  against  an  underwriter 
281*]  who  is  protected  by  an  unjust  *foreign 
sentence,  than  the  property  itself,  perhaps  a 
valuable  Indiaman,  had  of  being  released  from 
the  grip  of  a  corrupt  and  rapacious  admiralty 
judge. 

3.  If  these  sentences  are  received  as  conclu- 
sive, great  injustice  will  most  certainly  and  in- 
variably follow,  which  will  be  avoided  by  per- 
mitting the  assured    to   prove   his  warranty. 
This  argument  should  exclude  the  reception  of 
these  sentences ;  by  doing  so,  injustice  maybe 
done  ;  in  the  other  way,  an  improper  decision 
is  impossible. 

4.  These  courts  being  governed,  not  by  law 
of  nations,  or  of  war,  but  by  arbitrary  man- 
dates of  their  respective  sovereigns,  it  is  folly 
in  the  extreme  to  pay  any  deference  to  their 
decrees. 

5.  If  they  were  truly  governed  by  general, 
fixed  and  known  rules,  their  modes-  of  pro- 
ceeding are  too  unfriendly  to  truth  to  receive 
their  sentences  as  evidence  of  any  fact  what- 
ever. 

6.  It  is  extremely  difficult,  and  so  allowed  to 
be  on  all  hands,  even  when  the  cause  of  con- 
demnation appears,  which  is  not  often,  to  dis 
cover  by  what  rule  the  judge  has  come  to  his 
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conclusion  ;  it  is,  therefore,  not  just  to  say.  it 
must  have  been  for  this  or  the  other  reason. 

7.  It  is  impolitic  to  give  any  credence  what- 
ever to  these  decrees,  except  when  it  is  at- 
tempted to  disturb  their  direct  effects. 

8.  By  admitting  the  assured   to    prove  his 
warranty,  these  sentences  are  neither  opened 
or  reviewed  ;  a  contrary  supposition  has  been 
the  source  of  much  error  on  this  subject. 

Upon  the  whole,  a  case  more  to  be  favored 
never  presented  itself  to  a  court ;  the  plaintiff 
has  *acted  with  good  faith  through-  [*282 
out ;  if  he  has  really  made  any  representation, 
as  to  the  neutrality  of  his  property,  which  he 
denies,  the  defendants  admit  he  has  said  no 
more  than  what  is  true.  He  sees  no  reason, 
therefore,  why  he  should  not  entertain  san- 
guine hopes  that  this  judgment  will  be  re- 
versed, and  the  underwriters  compelled  to  pay 
the  whole  amount  of  their  respective  subscrip- 
tions. 

BROCKHOLST  LIVINGSTON, 
of  counsel  for  the  plaintiff  in  error. 

The  defendants  in  error  insisted  that  the 
judgment  ought  to  be  affirmed,  because, 

1.  The  description  of  the  good  American 
ship  is  equivalent  to  a  warranty  of  her  aa 
American  property,  by  the  plaintiff  in  error. 

2.  Because  every  warranty  in  a   policy  i* 
deemed  to  be  a  condition  that  a  certain  thing- 
shall  be  performed,  and  unless  it  be  performed 
the  contract  is  void.  It  is  perfectly  immaterial 
with  what  view  the  warranty  is  inserted  ;  or 
whether  it  is  inserted  with  any  view  at  all  ; 
but  being  once  inserted,  it  becomes  a  binding 
condition  on  the  assured  ;  and  unless  he  can 
show  that  he  has  literally  fulfilled  it,  the  con- 
tract is  the  same  as  if  it  "had  never  existed. 

3.  Because  the  sentence   of  the   Court   of 
Vice-Admiralty,  condemning  the  ship  and  her 
cargo  as  Spanish  property,  without  assigning 
any  reasons  for  the  condemnation,  is  conclu- 
sive evidence  that  the  ship  was  not  American 
property.     Hence  it  follows,  that  the  plaintiff 
in  error  has  failed  in  performing  his  warranty 
that  the  ship  was   American  property,  and, 
consequently,  the  plaintiff  in  error  cannot  be 
entitled  to  *recover  a  total  loss  ;  but  is  [*283 
only  entitled  to  recover  a  return  of  premium. 

ROBERT  TROUP, 
of  counsel  for  the  defendants. 

On  the  cause  being  brought  on,  Radcliff  and 
Kent,  Justices,  assigned  the  reasons  of  the 
court,  as  ante,  from  pages  243  to  267  inclusive. 

CLINTON,  Senator.  The  plaintiff  having 
warranted  a  ship  and  cargo  as  American  prop- 
erty, the  question  is,  whether,  in  an  action 
against  the  insurers,  the  sentence  of  a  foreign 
court  of  admiralty,  that  such  warranty  was 
false,  is  conclusive  evidence.  It  is  admitted  by 
the  plaintiff,  that  the  sentence  binds  and 
changes  the  property,  and  that  it  is  prima  facie 
evidence  of  the  fact  set  up  against  him  ;  and, 
on  the  other  hand,  it  is  conceded  by  the  de- 
fendants, that  in  several  cases,  in  an  action  of 
this  kind,  the  judgment  is  not  definitive  in 
favor  of  the  insurers ;  such  as  when,  on  the 
face  of  it,  it  is  founded  on  local  ordinances,  or 
contrary  to  the  law  of  nations,  or  so  ambigu- 
ous that  the  court  cannot,  from  the  reasons  as- 
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signed,  collect  the  grounds  of  it ;  and,  that 
this  case  not  coming  within  either  of  these  de- 
scriptions, the  contest  between  the  parties  still 
remains  open,  whether  the  foreign  sentence  be 
prima  facie  or  conclusive  evidence  against  the 
insured,  and  whether  it  bind  the  property  ad- 
judicated only,  or  is  conclusive  to  every  ex- 
tent, and  in  every  modification  of  the  subject. 

Upon  a  question  of  such  immense  impor- 
tance, either  as  it  respects  the  interests  of 
commerce,  the  honor  of  the  nation,  the  rights 
of  individuals,  or  the  principles  of  justice, 
great  and  mature  deliberation  is  requisite  and 
284*]  essential,  I  know  not  any  cause  *that 
has  ever  been  discussed  in  this  court,  which 
embraces  so  many  objects,  to  render  the  final 
result  important.  Attempts  have  been  made  to 
establish  the  doctrine  of  conclusiveness  ;  and, 
as  far  as  I  can  comprehend  them,  they  may  be 
arranged  under  four  general  heads. 

1st.  Authorities,  previous  to  April  19, 
1775. 

3d.  Analogical  reasoning  from  domestic 
courts. 

3d.  The  nature  and  meaning  of  the  contract 
of  insurance  ;  and, 

4th.  National  considerations  of  courtesy, 
comity,  and  the  like. 

The  cases  quoted,  as  existing  anterior  to  the 
Revolution,  are  not  only  few,  but  are  either 
ambiguous  or  not  in  point. 

The  most  ancient  one,  reported  in  2  Shower, 
of  Hughes  v.  Cornelius,  was  an  action  of  trover, 
brought  for  a  ship  sold  under  a  decree  of  a 
French  admiralty  court.  The  court  admitted 
the  sentence  to  be -true,  although  contrary  to 
the  special  verdict.  They  went  upon  the 
ground  of  the  decree's  changing  the  property, 
and  of  the  inconveniences  that  would  result  to 
merchants,  if  the  court  sho*uld  unravel  the 
title  of  property  acquired  in  this  way ;  and 
the  reason  assigned  by  Chief  Justice  McKean, 
in  a  case  reported  in  Dallas,  seems  to  be  conclu- 
sive. The  idea  that  a  sentence  of  a  court  of 
admiralty  is  conclusive,  arises  from  this  con- 
sideration, that  the  court  always  proceeds  in 
rem.  The  decree  naturally  and  necessarily 
binds  the  subject  of  the  proceeding.  A  ship  or 
cargo,  or  any  person  purchasing  under  the  de- 
cree, will  of  course,  be  secure. 

The  next  case  relied  upon,  is  a  supposed 
285*]  one  of  *a  Swedish  ship.  It  was  first 
mentioned  by  an  anonymous  author,  in  a  book 
entitled  Theory  of  Evidence.  It  does  not  ap- 
pear in  any  collection  of  reports  ;  and  Buller, 
in  referring  to  his  authority  for  this,  mentions 
in  the  margin  the  case  in  Shower.  It  there- 
fore appears,  that  it  is  confounded  with  the 
case  of  the  Dutch  ship  in  that  author. 

The  case  of  Fernandez  v.  Da  Costa  was  a 
Nisi  Prius  one,  and  it  expressly  states,  that, 
the  plaintiff  only  gave  a  partial  evidence  of 
the  vessel's  being  Portuguese  ;  and  all  we  can 
collect  from  it,  is  that  the  testimony  adduced 
by  him  was  not  sufficient  to  balance  that  de- 
rived from  the  foreign  adjucation.  Will  it  be 
believed  that  upon  this  slender  ground  the 
mighty  fabric  of  conclusiveness  is  attempted 
to  be  erected?  For,  independent  of  decisions 
since  the  Revolution,  which  are  no  authority ; 
of  arguments  from  analogv,  which  I  shall 
presently  notice  ;  and  of  a  few  scattered  dicta 
in  the  books,  which  do  not  bear  the  stamp  of 
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judicial  authority  ;   there  is  nothing  whereby 
to  warrant  the  decision  of  the  court  below. 

The  arguments  derived  from  the  deference 
which  is  paid  by  the  courts  of  England  to 
each  other's  proceedings  do  not  apply.  They 
are  parts  of  the  same  building,  held  toeether 
by  one  common  arch.  They  are  under  the 
same  government,  proceed  according  to  the 
same  law,  and  redress  can  be  obtained  through 
higher  tribunals.  If  they  attempt  to  exceed 
their  jurisdiction,  they  can  be  restrained  by  a 
superior  power,  which  has  an  interest  in  pre- 
venting any  undue  encroachment*,  and  re- 
pressing any  improper  deviations.  This  is  not 
the  case  with  a  foreign  court  of  admiralty.  If 
a  neutral  conceives  himself  injured,  and  is  in- 
dulged with  an  appeal,  he  must  still  continue 
*in  the  courts  of  the  belligerent ;  and  [*286 
there  is  not  any  uniform  law  by  which  these 
courts  govern  themselves.  They  listen  more 
to  instructions  from  the  sovereign  than  to  the 
injunctions  of  the  law  of  nations.  Lord  Mans- 
field admits,  that,  in  every  war,  the  belligerent 
powers  make  particular  regulations  for  them- 
selves ;  and  that  no  nation  is  obliged  to  be- 
bound  by  them.  (Park,  360.)  It  is  conceedcd 
by  the  defendants  that  a  foreign  sentence  is 
not  binding  if  resting,  on  the  face  of  it,  on 
such  regulations,  and  yet  they  declare,  that  if 
founded  on  these,  but  it  does  not  appear 
to  be  so  founded,  that  then  it  is  conclusive. 

With  respect  to  the  nature  of  the  contract, 
upon  which  much  has  been  said,  I  confess  I 
do  not  perceive  the  force  of  the  reasoning 
which  attempts  to  fix  the  loss  on  the  in- 
sured. 

The  contract  of  insurance,  says  Park,  being 
for  the  benefit  of  the  insured,  and  the  ad- 
vancement of  trade,  must  be  construed  liber- 
ally for  the  attainment  of  those  ends.  We 
must,  therefore,  not  give  it  an  exposition  that 
would  tend  to  embarrass  commerce,  or  injure 
the  assured  ;  but  adopt  such  a  construction  as 
will  most  promote  the  important  objects  in 
view.  How  commerce  would  be  affected, 
shall  hereafter  be  considered.  By  the  terms 
of  the  contract,  the  assured  warrants  the 
property  to  be  neutral,  and  it  is  understood  to 
be  incumbent  on  him  so  to  conduct  the  vessel 
as  not  to  forfeit  her  neutralitv.  If  the  vessel 
be  neutral,  in  fact,  he  fulfills  his  warranty. 
He  does  not  warrant  that  she  shall  be  so  in  the 
conception  of  foreign  courts.  It  is  not  in  the 
reach  of  human  sagacity  to  wan  the  vicwg 
which  different  men  may  take  of  the  same 
subject,  or  the  various  motives  which  mnv 
produce  clashing  decisions.  *Against  f*287 
corruption  or  ignorance  in  judges,  perjurv  in 
witnesses  and  fraud  in  raptors,  it  is  out  of  the 
power  of  the  assured  to  guard  ;  they  an-  risks 
which  he  casts  upon  the  assurer,  and  which 
the  assurer  undertakes,  in  consideration  of  an 
adequate,  premium.  All  the  assured  is  re- 
quired to  do,  is  not  to  falsify  his  warranty.  In 
this  case,  he  paid  a  war  premium  of  ^per- 
cent., and  the  foreign  sentence  out  of  view, 
the  special  verdict  has  verified  his  warranty. 

With  regard  to  the  comity  due  from  one  na- 
tional tribunal  to  another",  it  appears  to  me 
that  the  compliment  is  carried  sufficiently  far 
by  considering  the  sentence  as  prima  fane 
evidence.  We  arc  not  bound  to  sacrifice 
the  substantial  interests  of  our  citizens  to 
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etiquette  or  courtesy.  If  a  foreign  nation 
will  countenance  unjust  spoliations,  if  a  for- 
eign judge  will  divide  the  spoil  with  the  plun- 
derer, are  we  to  countenance  the  knave  and 
the  robber,  and  declare,  with  all  possible 
politeness,  although  we  are  convinced  that  an 
inquiry  would  paint  you  in  these  colors,  yet 
our  respect  for  your  Authority  will  prevail 
over  a  regard  for  justice,  or  the  claims  of  our 
citizens ;  we  shall  silence  all  discussion  ;  and, 
although  we  know  you  to  be  both  ignorant, 
and  corrupt,  both  oppressive  and  fraudulent, 
yet,  as  you  wear  the  form,  without  attending 
to  the]obligations,  of  a  court  of  justice,  we  shall 
treat  your  decisions  with  all  imaginable  court- 
esy, comity,  deference,  politeness,  and  respect. 
This  is  a  summary  of  the  doctrine,  stripped 
of  the  imposing  garb  which  it  has  assumed  ; 
and  it  can  only  be  a  question,  whether  it  is 
most  deserving  of  ridicule  or  detestation. 
288*]  *In  suits,  brought  in  England,  upon 
foreign  judgments,  between  the  same  parties, 
the  courts  consider  them  only  as  prima  facie 
evidence  of  the  demand,  and  admit  the  de- 
fendant on  a  plea  of  nil  debet,  to  contest  the 
merits  of  the  original  cause  of  action.  If  a 
foreign  judgment  be  not  considered  conclusive 
between  the  same  parties,  in  cases  of  this  nat- 
ure, why  of  a  foreign  court  of  admiralty 
between  third  persons  ?  The  Constitution  of 
the  United  States  provides,  that  "full  faith 
and  credit  shall  be  given  in  each  State,  to  the 
public  acts,  records,  and  judicial  proceedings 
of  every  other  State."  And  the  Congress  may, 
by  general  laws,  prescribe  the  manner  in 
which  such  acts,  records,  and  proceedings 
shall  be  proved,  and  the  effect  thereof.  Is  it 
•conceivable,  that  if  the  sentence  of  courts  of 
disconnected  nations  are  to  be  held  in  such 
high  veneration  by  each  other,  that  the  fram- 
ers  of  the  Constitution  could  have  thought  it 
necessary  to  make  this  provision  for  sister 
States,  in  the  closest  bond  of  political  con- 
nection. The  British  have  made  the  interest 
of  commerce  a  primary  object  of  their  cares. 
In  the  discovery  and  arrangement  of  wise 
plans,  and  the  execution  of  efficacious  meas- 
ures, for  the  attainment  of  this  important  end, 
they  stand  unrivaled  in  the  history  of  mankind. 
Their  fleets  now  traverse  every  clime,  and 
visit  every  sea,  laden  with  the  riches  of  the 
world  ;  they  bear  in  their  hands  the  trident  of 
the  ocean.  In  the  time  of  war  they  enrich 
themselves  with  the  plunder  of  neutrals ;  their 
courts  appear  everywhere,  and  condemnations 
are  conducted,  not  according  to  the  law  of 
nations,  or  the  rights  of  parties,  but  according 
to  the  instructions  from  the  sovereign  and 
289*]  *the  rapacity  of  the  captors.  "Much 
less,"  says  Wooddeson,  "ought  any  of  our 
courts  to  slight  a  foreign  sentence.  Unless  we 
give  credit  to  their  proceedings,  we  cannot  ex- 
pect the  judgments  here  should  be  thought  to 
merit  from  them  any  reverence  or  attention." 
Here,  then,  is  an  explicit  avowal  that  the  doc- 
trine is  adopted  with  a  view  to  a  return.  But 
France,  having  a  different  policy,  has  adopted 
a  different  system.  (Emerigon,  457,  464,  and 
admitted  in  the  argument  of  Judge  Radcliff.) 
It  is  to  be  further  considered,  that  Great  Brit- 
ain is  more  than  one  half  her  time  at  war ; 
that  she  is  an  underwriting  nation,  and, 
therefore,  highly  interested  in  maintaining  the 
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rule  laid  down.  Our  policy  is  entirely  differ- 
ent. Peace  is  no  less  our  interest  than  our 
duty.  Our  courts  are  not  liable  to  executive 
instructions,  and  consequently,  must  go  by  the 
principles  of  justice ;  not  according  to  the  ex- 
igencies of  the  State.  In  establishing,  there- 
fore, a  rule  for  our  government,  on  this  mo- 
mentous subject,  argumenta  ab  inconvenient! 
ought  to  have  great  weight.  France  and 
England  have  set  us  the  example  ;  and,  as  the 
law  of  nations  is,  at  least,  doubtful,  we  are  at 
liberty  to  adopt  such  a  construction  as  shall 
most  subserve  the  solid  interests  of  this  grow- 
ing country.  We  ought,  also,  to  consider 
that  the  object  of  insurance  is  indemnity ; 
that  instead  of  fixing  the  loss  upon  one,  it  di- 
vides it  among  many ;  that  with  a  pacific 
nation  like  ours,  an  exposition  that  will  re- 
lease the  insurer  from  war  risks  will  be  a  de- 
privation of  all  the  benefits  that  can  arise 
from  a  neutral  position,  and  will  expose  us  to 
most  of  the  calamities,  without  any  of  the 
advantages  derivable  from  a  belligerent  State. 

Even  Great  Britain,  situated  as  she  is,  has 
found  inconvenience,  in  many  respects,  from 
the  generality  *of  the  rule  she  has  [*29O 
adopted.  Her  courts  have,  by  recent  decisions, 
attempted  to  narrow  it  into  a  smaller  compass. 
Several  important  exceptions  have  been  sanc- 
tioned, and  whenever  a  different  course  of 
policy  shall  be  deemed  advisable,  the  whole 
system  will  be  destroyed.  Our  court  has,  un- 
advisedly, and,  in  the  first  instance,  without 
hearing  argument,  taken  that  direction,  and 
with  the  best  intentions,  has  persevered  in  a 
doctrine  which  would  inevitably  lead  to  the 
spoliation  of  our  citizens,  and  the  destruction 
of  our  commerce. 

There  is  nothing,  either  in  the  constitution 
of  the  admiralty  Courts  of  European  nations, 
or  the  mode  of  proceeding  in  them,  which 
entitle  them  to  respect.  They  adopt  the  rules 
of  the  civil  law.  The  judges  hold  their  offices 
during  pleasure,  and  follow  the  instructions 
of  the  ministry.  The  captors,  who  are  inter- 
ested, are  admitted  as  witnesses,  and  the  judges 
are  paid  in  proportion  to  the  condemnations. 
They  are  generally  composed  of  needy  adven- 
turers ;  their  great  aim  is  plunder,  and  their 
primary  incentive  avarice. 

I  have  thus,  in  a  cursory  manner,  glanced 
at  the  principal  grounds  of  reasoning  in  the 
cause,  and  I  must  own  that  I  feel  most 
deeply  impressed  with  Its  importance.  The 
effects  of  the  decisions  of  this  day  will  be  felt 
when  we  are  no  more  ;  and  I  trust  that  it  will 
receive  the  approving  voice  of  our  consciences 
and  of  our  country. 

GOLD,  Senator.  The  questions  that  arise 
in  this  cause  for  the  consideration  of  the  court, 
are  : 

1st.  Does  the  warranty  in  the  terms  of  the 
good  American  ship,  the  Astrea,  import,  in 
judgment  of  law,  American,  or  neutral  prop- 
erty ? 

*"2d.  Is  the  sentence  of  the  Vice-  [*291 
Admiralty  of  Gibraltar  conclusive,  and  does  it 
repel  the  verification  of  warranty  here  ? 

On  the  first  preliminary  question,  however 
loose  and  indefinite  men  are  in  conversation 
upon  subjects  of  this  nature,  yet,  when  the  oc- 
casion is  considered,  the  bearing  of  the  prop- 
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erty  of  the  ship  on  the  professed  object  of  the 
contract ;  its  materiality  to  the  risk,  and  con- 
sequent propriety  of  an  understanding  on  the 
point  ;  the  court  must,  I  apprehend,  consider 
Mr.  Vandenheuvel  as  explaining  himself  on 
the  question  of  property,  and  under  the  terms 
American  ship,  warranting  it  neutral. 

Such,  in  my  apprehension,  is  the  plain,  fair 
and  rational  import  of  the  language  used  by 
the  assured  on  this  occasion. 

On  the  second  question  in  the  cause,  involv- 
ing the  legal  effect  of  the  sentences  or  foreign 
admiralties,  I  enter  with  much  diffidence,  and 
all  the  solicitude  which  its  extensive  opera- 
tion upon  the  fortunes  of  our  fellow-citizens, 
and  the  jurisprudence  of  our  country,  inspires. 
If  our  law  is  settled  on  this  point ;  if  the  ques- 
tion is  bound  by  authority,  then  law  must 
have  its  course,  however  unpleasant  the  con- 
sequences, however  opposed  to  the  specula- 
tions of  the  most  enlightened  statesmen. 

For  authority  on  the  question,  adjudged 
cases  in  that  country  from  whence  our  juris- 
prudence is  derived  antecedently  to  our  Revo- 
lution, must  be  resorted  to. 

The  necessary  effect  of  the  sentences  of 
foreign  admiralties  in  rem,  in  changing  the 
property  in  the  subject  matter  in  case  of  con- 
292*]  demnation,  is  readily  *evinced  both  in 
point  of  reason  and  authority.  To  this  the 
case  of  Hughes  v.  Cornelius  (2  Shower,  232), 
strengthened  by  some  other  cases,  bears  strong 
testimony ;  in  this  the  jurisdiction  of  all  ad- 
miralties, and  the  peace  of  all  civilized  nations 
are  essentially  concerned. 

But  the  reason  for  extending  those  sentences 
beyond  the  attainments  of  the  above  objects, 
to  control  the  stipulations  of  parties  in  a  policy 
of  insurance,  are  not  equally  cogent ;  the  neces- 
sity not  equally  apparent. 

For  authority  to  support  this  application  of 
admiralty  sentences  is  cited  Buller,  N.  P. ,  244  : 
Theory  of  Evidence.  37  ;  and  the  case  of 
Fernandez  v.  Da  Costa  (Park,  177).  In  the  first 
two  books,  the  rule  to  the  above  extent  is  laid 
down  in  nearly  the  same  words,  in  plain  and 
unequivocal  te'rms ;  but  no  case  is  cited  in  the 
Theory  of  Evidence,  in  support  of  the  doctrine, 
and  in  Buller,  the  case  relied  on  is  that  of 
Hughes  v.  Cornelius  ;  which,  although  con- 
taining observations  of  the  court  of  a  very 
general  and  unqualified  nature,  yet,  in  the 
point  adjudged,  does  not  warrant  the  rule  as 
there  laid  down. 

The  case  of  Fernandez  v.  Da  Costa  is  appo- 
site to  the  question  before  the  court,  and  merits 
all  that  respect  which  is  due  to  a  Nisi  Prius 
decision  of  one  of  the  greatest  judges  that  ever 
sat  in  Westminster  Hall.  The  name  of  Judge 
Buller  must  be  considered  also  as  adding  some 
authority  to  the  rule  by  him  laid  down,  though 
supported  by  no  adjudged  case  there  cited. 

No  adjudications  at  bar,  no  elaborate  dis- 
cussions appear  to  have  taken  place  on  the 
question.  On  this  foundation,  in  point  of  au- 
293*]  thority,  stands  the  doctrine  Contended 
for  by  the  defendants  in  error ;  and  we  arc- 
now  called  upon  to  say,  whether  the  question 
is  so  bound  down  by  authority  as  to  be  deemed 
at  rest,  and  to  repel  a  consideration  of  its  merits. 
After  much  reflection  on  the  point  in  every 
view  I  have  been  able  to  place  it,  I  am  not  satis- 
fied that  the  law  on  the  subject  was  settled  at 
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the  period  of  our  Revolution.  In  pursuing  the 
history  of  law  principles,  in  retracing  adjudi- 
cations, and  collecting  cases  upon  questions 
long  agitated  in  courts,  we  find  early  cases 
often  overruled ;  first  opinions  disregarded 
and  reversed,  and  important  questions  finally 
settled  in  opposition  to  greater  authority  of 
precedent  than  what  is  to  be  found  on  the 
question  before  the  court. 

Such  is  the  result  presented  by  a  perusal  of 
English  reporters. 

But  general  principles  are  resorted  to  in 
support  of  the  definitive  effect  of  admiralty 
sentences,  and  domestic  judgments  are  adduced 
for  illustration. 

In  the  principles  of  sovereignty,  in  the 
superior  integrity  and  responsibility  of  domes- 
tic judges,  their  exemption  from  the  influence 
of  policy,  from  the  dominion  of  passions 
hostile  to  the  administration  of  justice,  too 
often  excited  in  belligerent  nations,  in  the  prev- 
alence of  the  salutary  maxim  of  municipal 
origin,  ut  sitfinu*  litium,  will  be  found  reasons, 
I  apprehend,  for  superior  confidence  in  domes- 
tic tribunals. 

The  case  of  Walker  v.  Witter  (Doug.,  5),  is 
strong  to  show  the  difference  between  domestic 
and  foreign  judgments ;  the  incontrollable 
verity  predicated  of  the  former,  is  withheld 
from  the  latter,  which  are  there  holden  to  be 
examinable.  Nor  is  the  effect  *of  this  [*294 
authority  repelled  by  the  argument  that  a 
court  resorted  to,  to  carry  into  effect  a  foreign 
judgment,  ought  to  be  satisfied  of  its  justice  ; 
the  application  is  for  justice  and  not  favor, 
and  the  court  thus  resorted  to  is  bound  by  con- 
stitutional principles  not  to  delav  that  justice : 
besides,  the  same  principle  will  apply  to  the 
case  before  the  court. 

The  case  of  Gage  v.  Bulkdy,  in  Ridgeway. 
and  Burrows  v.  Jemima,  in  Strange,  are  not 
considered  as  bearing  on  the  question  ;  they 
resting  on  a  different  principle,  that  of  the  Iff 
loci  contractus.  The  qualified  manner  in  which 
admiralty  sentences  are  now  received  in  En- 
gland ;  their  different  operation  as  to  the  fact 
and  the  law  serve  to  mark  a  wide  distinction 
between  those  sentences  and  domestic  judg- 
ments. 

If  the  reasons  assigned  for  an  admiralty  de- 
cision,  do  not,  when   tested  by  the  law  of 
nations,  bear  out  the  conclusion,  the  sentence 
is  rejected  ;  if  the  reasons  are  assigned  in  an 
obscure  and   unintelligible  manner  as  to  the 
point  decided,  the  result  is  the  same :  but  if 
the  judge  should  have  no  reasons,  or,  by  cas- 
ualty, omit  to  put  them  on  the  record,  then  the 
I  sentence  becomes  conclusive,  and  repels  all 
I  examination. 

Why  a  sentence  founded   on  error,  as  to 
facts,   should  be  more  conclusive    than  one 
founded  on  error  in  law,  is  difficult  to  conceive. 
That  the  mode  of  admiralty  trial  is  more  favor- 
able to  the  investigation"  of  truth  than  that 
I  provided  by  our  common  law,  is  not,  I  appre- 
j  bend,  evinced  by  experience,  nor  do  the  opin- 
ions of  some  very  eminent  writers  warrant  any 
,  such  conclusion. 

«To    sentences   standing  on  such    [*J1>*> 

1  grounds,  my  mind  is  not  yet  reconciled  to  yield 

that  controlling  effect,  now    contended   for. 

Nothing  short  of  the  law  being  made  out  in  the 

clearest  and  most  satisfactory  manner,  can,  in 
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my  apprehension,  justify  the  reception  of  those 
sentences,  upon  the  broad  ground  now  urged 
upon  the  court. 

There  is  another  ground  remaining  to  be 
considered,  on  which  it  is  with  some  difficulty 
I  have  been  able  to  form  an  opinion. 

The  position  of  the  insurer  is,  that  the  as- 
sured, on  entering  into  the  policy,  well  knows 
the  tribunal  of  the  captors  to  be  the  prize- 
forum  ;  that  a  consideration  of  neutrality  is 
essential  to  the  determination  ;  and,  therefore, 
by  the  terms  of  his  contract,  assents  to  this 
test  of  his  warranty.  If  the  law,  giving  a  con- 
clusive effect  to  admiralty  sentences,  is  to  be 
deemed  settled,  then  would  the  above  conclu- 
sion correctly  follow  ;  then  would  the  assured 
be  presumed  to  know  that  law,  and  to  assent 
by  his  contract  to  all  its  consequences ;  but, 
upon  any  other  ground,  he  may  with  equal 
reason  be  presumed  to  assent  to  a  limited 
operation  of  these  sentences,  as  prima  facie,  or 
presumptive  evidence,  reserving  to  himself  a 
right,  and  taking  upon  himself  the  burden  of 
disproving  the  same,  and  verifying  his  war- 
ranty. Such  must  be  the  conclusion  of  the 
assured  in  France. 

A  mind  conscious  of  the  truth  of  the  repre- 
sentation in  the  policy,  would  with  difficulty 
be  carried  to  the  conclusion,  that  although  the 
property  insured  be,  in  fact,  neutral,  yet  if 
condemned  it  must  from  thence  be  deemed 
enemy's.  Where  the  property,  in  fact,  is  neu- 
tral, and  in  such  case  only,  will  the  above 
296*]opinion  *operate;  it  is  not  to  be  presumed 
that  the  assured  calculates  on  the  event  of  a 
condemnation.  In  the  various  cases  of  loss  by 
any  of  the  perils  insured  against,  the  falsifica- 
tion of  the  warranty  is  equally  fatal  to  a 
recovery  by  the  assured,  though  no  foreign 
admiralty  may  have  passed  upon  the  question. 

Such  are  the  grounds  on  which  my  opinion 
on  this  important  question  is  formed.  I  will 
only  add,  that  it  is  with  no  small  diffidence  I 
submit  an  opinion  for  the  reversal  of  the  judg- 
ment of  a  court  possessing,  in  so  eminent 
degree,  the  high  respect  and  confidence  of  the 
community. 

Judgment  of  reversal. 

8.  C.,  2  Johns.  Cas.,  451. 
Reversing— 2  Johns.  Cas.,  127. 
Cited  in— 3  Johns.  Cos.,  133 ;  9  Johns.,  282;  2  Cow., 
66,  342 ;  2  Wend.,  69. 


CHARLES  NEWKERK,  AND GEERTRUYD 
HIS  WIFE,  Executrix  of  PETER  SCHUYLER, 
Deceased,  Appellants, 
v. 
EDWARD  S.  WILLETT,  Respondent. 

BUI  for  Discovery  and   Stay — What  it  Must 
State— Fishinq  BiU. 

A  bill  for  a  discovery  and  injunction  to  stay  pro- 
ceedings at  law,  must  state  some  particular  matter 
which  the  complainant  has  a  right  to  seek  a  discov- 
ery of,  as  material  to  his  defense,  and  without  which 
he  cannot  proceed  to  trial. 

A  mere  inquiry  because  the  grounds  of  the  suit 
at  law  are  unknown,  cannot  be  maintained,  being:  a 
fishing1  bill. 
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Citation8— 2  Ves.,  445,  492 :  2  Fonb.,  484 ;  1  Vern.,. 

aw. 

ON  the  18th  day  of  April,  1799,  the  appel- 
lants filed  a  bill  in  chancery,  setting  forth 
that  the  testator  died  in  the  winter  1792,  and 
left  the  appellant,  Geertruyd  Newkerk,  his 
widow  and  executrix.  That  soon  after  the 
respondent  demanded  a  considerable  sum  of 
money,  which  she  refused  to  pay ;  that  the 
respondent  thereupon  offered  to  submit  the 
controversy  to  arbitrament,  which  she  also 
refused  ;  that  thereupon  the  respondent,  in 
April,  1793,  and  after  the  intermarriage  of  the 
appellant  Geertruyd  with  the  appellant 
Charles  Newkerk,  commenced  a  suit  against 
them,  in  the  Supreme  Court,  for  £1,000,  for 
moneys  pretended  to  be  due  to  him  from  said 
Schuyler ;  that  the  appellants  did  not,  of  their 
own  knowledge,  know  anything  of  the  said 
demand  ;  but  had  strong  grounds  to  believe 
the  *same  to  be  unjust,  because  the  [*297 
respondent  had  not,  during  the  life  of  said 
Schuyler,  taken  measures  to  adjust  his  claim, 
and  because  he  did  not  possess  any  vouchers  to 
establish  the  justice  of  his  demand  ;  that  the 
relations  and  accounts  given  by  the  respondent 
were  inconsistent  and  various,  and  that  the 
appellants,  being  unacquainted  with  the  origin 
of  the  pretended  debt,  could  not,  without  a 
discovery  by  the  respondent  of  all  the  facts, 
safely  proceed  to  a  trial  of  the  said  suit.  And 
that  the  respondent  might,  until  he  should 
have  fully  answered  to  the  said  facts  and 
interrogatories,  stated  in  the  said  bill,  be 
enjoined  from  proceeding  to  a  trial  at  law  in 
the  said  suit,  the  appellants  prayed  an  injunc- 
tion, which  was  issued,  of  course,  on  the  usual 
affidavit. 

Fourteen  days  previous  to  the  filing  the 
above  bill,  viz.,  on  April  4,  1799,  the  said 
appellants  had  filed  a  bill  against  the  respon- 
dent (in  substance  the  same  as  the  second  bill), 
to  which  the  respondent  had  put  in  his 
answer  before  the  second  bill  was  filed,  by 
which  answer  the  respondent  states,  that  in 
the  year  1786  or  1787,  he  was  possessed  of  cer- 
tificates or  public  securities,  amounting  to 
£800  and  upwards,  besides  interest,  which  he, 
at  the  solicitation  of  the  said  Schuyler,  deliv- 
ered to  him,  on  his  promise  to  lay  them  out 
for  the  respondent's  use  in  the  purchase  of 
forfeited  lands;  that  he  had  several  times 
applied  to  the  said  Schuyler,  in  his  lifetime, 
but  without  success,  to  render  an  account  and 
come  to  a  settlement  for  said  certificates,  and 
that  on  the  last  of  those  applications  to  the 
said  Schuyler,  at  Johnstown,  he  declared  he 
had  sent  the  said  certificates  to  New  York  with 
his  wife,  the  above  appellant,  to  be  disposed 
of,  and  that  on  her  return  he  would  pay  the 
respondent  for  the  same. 

*The  bill  first  filed,  to  which  the  [*298 
answer  was  put  in  for  on  December  14,  1799, 
was  ordered  by  the  Chancellor  to  be  dismissed. 

On  January  4,  1800,  the  Chancellor,  after 
hearing  the  arguments  of  counsel  for  both 
parties,  ordered  the  injunction  issued  on  the 
second  bill  to  be  dissolved. 

On  the  above  hearing,  to  dissolve  the  in- 
junction, the  Chancellor  admitted  the  first 
bill,  and  the  answer  thereto,  to  be  read  ;  and 
also  an  agreement  entered  into  in  the  suit  in 
the  Supreme  Court  by  Willett  against  the 
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-appellants,  in  which  they  consented  and  agreed 
"  that  the  rule  of  reference  be  discharged  ; 
that  the  cause  be  tried  by  a  struck  jury  ;  that 
the  affidavits  of  Teunis  Van  Wagemen.  John 
Roorbach  and  Gerritt  'Staats,  Jun.,  be  admit- 
ted and  read  as  evidence  ;  that  no  writ  of 
error  shall  be  brought  by  the  defendants  mere- 
ly for  the  purpose  of  delay  ;  nor  shall  any  bill 
in  chancery  be  brought  or  filed. 

The  case  now  came  up  on  an  appeal  from 
the  Chancellor's  order  dissolving  the  injunc- 
tion. 

KENT,  /.  This  is  an  appeal  from  an  inter- 
locutory order  of  the  Court  of  Chancery,  dis- 
solving an  injunction,  without  any  answer  be- 
in»  put  in  to  the  bill. 

The  two  most  material  points  which  were 
raised  at  the  argument,  upon  this  appeal,  were 
these  : 

1st.  Is  an  order  dissolving  an  injunction, 
one  of  the  orders  of  the  court  below,  upon 
which  an  appeal  will  lie  ? 

2d.  Did  the  bill  contain  sufficient  equity  to 
entitle  the  appellants  to  a  discovery,  and,  con- 
sequently, to  an  injunction  to  stay  proceedings 
at  law  in  the  mean  time  ? 
299*]  *To  discover  the  first  question  with 
accuracy  and  satisfaction  ;  to  draw  the  line 
between  that  class  of  orders,  arising  in  the 
progress  of  a  cause,  which  are  susceptible  of 
review  by  appeal,  and  that  class  of  orders 
which  are  not  susceptible  (and  such  a  distinc- 
tibn  may  and  does  exist),  would  acquire  more 
examination  than  I  have  had  time  to  bestow, 
or  than  the  late  period  of  the  session  of  this 
court  would  conveniently  permit  :  I  shall, 
therefore,  give  no  opinion  on  the  first  point  ; 
nor  is  it  necessary  in  the  present  instance,  to 
the  rights  of  the  parties,  because,  admitting  an 
appeal  to  lie  upon  the  order,  I  am  of  opinion, 
on  the  second  question,  that  the  injunction  was 
properly  dissolved. 

The  bill  does  not  state  sufficient  equity  to 
entitle  the  appellants  to  a  discovery.  It  states 
generally  that  the  respondent  had  made  a 
demand  upon  one  of  the  appellants,  as  execu- 
trix of  Peter  Schuyler,  deceased  ;  and  that  as 
he  did  not  produce  any  voucher,  she  had  re- 
fused to  pay  him.  It  states  further,  that  he 
proposed  an  arbitration,  which  she  refused, 
and  that,  finally,  he  had  brought  a  suit  against 
the  appellants  in  the  Supreme  Court.  The 
bill  states  further,  that  the  appellants  know 
nothing  of  the  demand  of  their  own  knowl- 
•edge,  but  that  they  believe  it  unjust,  because 
the  respondent  took  no  measures  to  liquidate 
and  settle  it,  in  the  lifetime  of  Peter  Schuyler, 
and  does  not  now  produce  any  vouchers,  and 
has  been  inconsistent  in  what  he  has  from 
time  to  time  said,  as  to  the  nature  and  extent 
of  his  demand. 

This  is  the  substance  of  the  bill  ;  it  amounts 
to  this:  The  respondent  has  sued  us  at  law,  and 
we  do  not  know  for  what,  and  therefore  we 
3OO*]  ask  for  a  discovery  *beforehand,  al- 
though we  have  reason  to  conclude  he  has  sued 
us  upon  some  groundless  pretense.  (2  Ves., 
445,492;  2Fonb.,484;  1  Vern.,  399.)  Such 
a  bill  shows  no  equity,  no  right  to  a  discovery. 
It  sets  forth  no  matter  material  to  a  defense  at 
law,  and  which  cannot  be  proven,  unless  by 
the  confession  of  the  opposite  party.  It  is,  to 
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use  Lord  Chancellor  Hardwicke's  expression, 
a  mere  fishing  bill,  seeking  generally  a  discov- 
ery of  the  grounds  of  the  respondent's  de- 
mand, without  stating  any  right  to  entitle 
them  to  it ;  such  a  bill  may  be  exhibited  by 
any  executor  or  administrator,  and  indeed  by 
any  defendant,  who  is  not  already  in  posses- 
sion  of  the  plaintiff's  proofs.  But  the  Court 
of  Chancery  has  wisely  refused  to  sustain  bills 
for  discovery  in  such  latitude,  and  unless  the 
party  calling  for  a  discovery  will  state  some 
matter  of  fact  material  to  his  defense,  or  which 
he  wishes  to  substitute  by  the  confession  of 
the  defendant,  the  court  will  not  enforce  a 
discovery. 

I  am,  accordingly,  of  opinion  the  appellants 
in  the  present  case  were  not  entitled  to  a  dis- 
covery, and  that  the  injunction  staying  the 
suit  at  law  was  properly  dissolved,  and  that 
the  order  for  that  purpose  be  affirmed.  And 
further,  that  the  appellants  pay  to  the  respon- 
dent his  costs  of  the  appeal  to  be  taxed. 

Judgment  of  affirmance  unanimously. 

Cited  in— 9  Johns.,  447 ;  2  Wend.,  331 ;  Itt  Wend- 
373 ;  2  Paifre,  601 ;  9  Paitre,  825 ;  1  Sand.  Ch.,  98 ;  47  N. 
Y.,  472;  1  Barb.,  485;  8  How.  Pr.,  84,  324:  52  How. 
Pr.,  405 ;  10  Abb.,  Pr.,  347  ;  1  Abb.  N.  C.,  335 ;  2  Abb. 
N.  C.,  134 ;  2  Co.  R.,  124 ;  4  McLean,  58. 

See  S.  C.,  2  Johns.  Cas.,  413. 
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JAMES  JACKSON,  ex  dem.  THE  NEW  LOAN 
OFFICERS  OF  RENSSELAER  COUNTY  AND 
JOHN  CRABB, 

c. 
ISAAC  BULL. 

1.  Statute  of  Frauds — Site  by  Ijoan  Officer  it 
Within.     2.  Sale  by  Vendee  After  Bargain 
for  Purchase — Before   Conveyance  to  Him — 
Adverse  Possession. 

A  sale  by  loan  officers,  at  auction,  is  within  the 
statute  of  frauds. 

If  a  bargain  for  the  purchase  of  land  be  con- 
cluded, and,  at  the  expiration  of  some  time,  the 
conveyances  duly  executed,  the  subsequent  det.-ds 
will!  so  far  have  relation  to  the  duy  of  concludinjc 
the  bargttin,  that  an  intermediate  sale  by  the  vendee 
will  be  Rood  against  him  and  his  privies,  and  the 
possession  of  the  original  vendor,  at  the  time  of 
such  second  sale,  cannot  be  urgi-d  as  a  poswsalon 
adverse  to  the  vendee,  and  that,  therefore,  nothing 
passed  bv  his  deed. 

Citations—  1  Johns.  Caa.,  85;  Cro.  Car..  110;  Co. 
Litt.,  45  a,  47  f>.  352  a,  h ;  4  Co..  53  <i :  2  Mod..  115;  « 
Mod..  258 ;  1  Salk.,  276 ;  2  Ld.  Itaym..  1551 ;  3  P.  Wm*.. 
373 ;  Co.  Litt.,  274  />,  885  b,  339  a ;  Litt.,  sec.  «37 ;  8  Co., 
531). 

THIS  case  was  stated  thus :  John  Crabb. 
one  of  the  lessors,  purchased  of  the  new 
loan  officers,  at  public  auction,  on  the  3*1 
Tuesday  in  September,  179."),  one  hundred  and 
sixty  acres  of  land.  On  October  31,  and  No- 
vember 4,  following,  he  sold,  by  deed  of  bar- 
gain and  sale,  one  hundred  and  forty  acres, 
parcel,  «fcc.,  to  Abraham  Francisco,  under 


NOTE.— See  another  report  of  the  above  case  of 
Jackson  v.  Bull  in  1  Johns.  Caa..  81,  and  note. 
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whom  the  defendant  claims  ;  and  on  January 
5,  1796,  he  obtained  his  deed  from  the  loan 
officers,  in  pursuance  of  his  former  sale,  and 
now  brings  his  ejectment  on  the  latter  deed,  to 
recover  the  whole  one  hundred  and  sixty  acres. 
Question.  Is  he  entitled  to  recover  ? 

Per  Curiam,  delivered  by  KENT,  J.  I  in- 
cline to  the  opinion  that  no  legal  estate,  except 
a  mere  tenancy  at  will,  vested  in  Crabb,  until 
the  loan  officers  had  executed  the  deed.  The 
statute  of  frauds  prevents  any  greater  estate 
from  vesting  without  writing,  and  it  is,  be- 
sides, a  general  rule  of  law,  that  a  corporation 
cannot  sell  land  without  deed ;  and  the  loan 
officers,  in  the  present  instance,  are  ordered  by 
the  Act  (March  14,  1792),  to  convey  the  land 
they  sell  at  auction,  by  deed,  under  the  loan 
office  seal. 

But  I  adopt,  as  a  just  rule  of  construction, 
and  applicable  to  the  present  case,  the  princi- 
ple laid  down  by  this  court,  in  the  case  of 
Raymond  v.  Jackson,  ex  dem.  June  (Jan.  Term, 
1798),  "that  whenever  it  is  intended  to  be 
shown  that  nothing  passed  by  a  grant,  by 
3O2*]  reason  that  at  the  *time  there  was  a 
possession  in  another,  adverse  to  the  grantor, 
then  the  time  to  which  the  grant  is  to  relate, 
is  the  time  when  the  bargain  for  the  sale  was 
finally  concluded  between  the  parties ;  and 
that,  consequently,  any  intermediate  adverse 
possession,  before  the  execution  of  the  con- 
veyance (which  is  the  only  technical  consum- 
mation or  evidence,  of  the  grant),  can  never 
affect  it."  In  the  present  case,  therefore,  the 
deed  to  Crabb,  of  January  5,  1796,  shall  have 
relation  back  to  the  3d  Tuesday  of  Septem- 
ber, 1795,  being  the  time  of  the"  final  conclu- 
sion of  the  bargain,  by  the  sale  and  purchase, 
at  public  vendue,  so  as  to  render  valid  any  in- 
termediate sale  or  disposition  of  the  land  by 
Crabb.  Even  supposing  the  deed  of  January 
5, 1796,  could  not  have  this  retrospective  force 
by  relation  to  the  time  of  the  conclusion  of 
the  sale  and  purchase  at  the  vendue,  still 
Crabb  can  never  be  permitted  to  claim  in  op- 
position to  his  deeds  of  October  31,  and  No- 
vember 4,  1795,  by  alleging  that  he  had  no 
estate  in  the  premises.  For  if  a  man  make  a 
lease  by  indenture  of  land  which  is  not  his,  or 
levy  a  fine  of  an  estate  not  vested,  and  he 
afterwards  purchases  the  land,  he  shall,  not- 
withstanding, be  bound  by  his  deed,  and  not 
be  permitted  to  aver  he  had  nothing.  (Cro., 
ch.  110  ;  Co.  Litt.,  45,  a.  47,  b.  352  a,  b  ;  4  Co., 
53,  a  ;  2  Mod.,  115  ;  6  Mod.,  258  ;  1  Salk.,  276  ; 
2  Ld.  Raymond,  1551;  3  P.  Wms.,  373.) 
Whether  a  person  can,  in  such  case,  be  said 
technically  to  be  estopped,  because  it  is  of 
the  nature  of  an  estoppel  to  bind  privies  as 
well  as  parties ;  and  Coke  gives  an  instance 
(Co.  Litt.,  247,  b,  265,  b,  339,  a  ;  Litt.,  sec.  637), 
wherein  an  act  of  this  kind,  without  warranty, 
will  bind  the  grantor  and  not  his  heir  (Co. 
Litt.,  45  a,  47  b  ;  8  Co.,  53,  b ;  3  P.  Wms.,  373), 
and  whether  a  deed  can  operate  at  all  by  way 
of  estoppel,  if  any  interest  passed  by  it,  are 
points  on  which  I  forbear  to  give  an  opinion, 
3O3*]  because  they  are  *not  only  something 
difficult,  but  not  necessary  to  be  discussed. 

In  the  present  case,  there  can  be  no  doubt 
but  that  Crabb  himself  shall  never  claim 
against  his  own  deed. 
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I  am  of  opinion,  therefore,  that  judgment 
be  rendered  for  the  plaintiff,  for  the  twenty 
acres  only. 

Judgment  for  tlie  plaintiff . 

Distinguished— 4  Johns.,  234;  5  Johns.,  501. 

Limited— 13  Wend.,  213. 

Cited  in— Col.  &  Cai.,  389;  2  Johns.,  520 ;  7  Johns., 
31 :  12  Johns.,  141,  204 ;  13  Johns.,  414 ;  16  Johns.,  115 ; 
2  Cow.,  230,  312 ;  3  Cow.,  80;  5  Wend.,  525;  11  Wend. 
119;  4  Hill,  174;  Hill  &  D.,  311;  1  Johns.  Ch.,  298;  3 
Johns.  Ch.,  146;  2  Paige,  265;  18  N.  Y.,  583;  47  N.  Y., 
14;  57  N.  Y.,  99;  62  N.  Y.,  270;  87  N.  Y..  462;  4  Barb. 
187;  21  Barb.,  592;  30  Barb.,  623;  33  Barb.,  497;  6ft 
Barb.,  220 ;  3  T.  &  C.,  268. 

See  S.  C.,  1  Johns.  Cas.,  81. 
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JOHNSON  v.  BLOODGOOD. 

Note — Purchase  After  Due — Assignment  in  In- 
solvency— Presumptions — Not  Set-off— Against 
Debt  Due  Insolvent's  Estate. 

When  a  note  is  purchased  after  due,  every  pre- 
sumption is  to  be  made  ag-ainst  the  purchaser. 
Therefore,  if  he  state  it  to  have  been  generally  in 
such  a.year,  and  the  maker  has  assigned  his  prop- 
erty under  the  insolvent  law,  on  January  16,  in  that 
year,  it  shall  be  presumed  the  purchase  was  after 
the  assignment. 

A  note  purchased  after  due,  and  after  an  assign- 
ment under  the  insolvent  law,  cannot,  in  an  action 
by  the  assignees,  in  the  name  of  the  insolvent,  be 
set  off  against  a  debt  due  to  the  insolvent's  estate. 

Citations— D.  &  E.,  620;  1  Ld.  Raym.,  575 ;  3  Dunf., 
80,  83 ;  2  Fonb.,  155 ;  6  Durnf .,  59.  ' 

rPHIS  was  an  application  to  set  aside  a  ver- 
JL  diet  rendered  for  the  plaintiff. 

From  the  judge's  report,  the  present  ap- 
peared to  be  an  action  brought  for  the  benefit 
of  the  creditors  of  the  plaintiff,  and  his  name 
used  merely  to  satisfy  the  forms  of  law. 

The  point  to  be  decided  was  this  :  whether, 
in  a  suit  brought  by  the  assignees  of  an  insolv- 
ent debtor,  in  his  name,  but  for  the  general 
benefit  of  his  creditors,  the  defendant  shall  be 
permitted,  under  the  plea  of  payment,  to  set 
off  a  note  of  the  insolvent,  purchased  after  it 
became  due,  and  after  the  assignment  of  the 
insolvent,  though  without  actual  notice  of  it, 
at  the  rate  of  12s.  in  the  pound,  and  for  the 
purpose  of  such  set-off. 

KENT,  J.  This  suit  is  substantially  between 
the  creditors  of  Johnson  and  the  defendant,  It 
is  now  well  understood  that  courts  of  law  will 
take  notice  of  assignments  and  trusts,  and 
consider  who  are  beneficially  interested,  and 
will  protect  the  ceslui  que  trust.  (D.  &  E., 
620.) 

*In  giving  my  opinion,  I  mean  not  [*3O4 
to  question  the  law  that  a  bill  or  note  may  be 
negotiated  after  it  is  due  (1  Ld.  Raym.,  575), 
and  be  declared  upon  as  such.  But  I  ap- 
prove and  adopt,  as  salutary,  and  calculated 
to  prevent  fraud,  the  doctrine  laid  down  in 
the  cases  of  Brown  v.  Davis  (3  Durnf. ,  80,  83), 


NOTE.— Notes  transferred  after  maturity. 
See  another  report  of  the  above  case  of  Johnson 
v.  Bloodgood  in  1  Johns.  Cas.,  51,  and  note. 
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and  Taylor  v.  Mather,  that  if  a  bill  or  note  be 
indorsed  after  it  becomes  due,  it  throws  a  sus- 
picion on  the  transaction,  and  the  indorsee 
shall  take  it,  subject  to  all  the  equity  that  ex- 
isted in  favor  of  the  maker  of  the  note,  before 
it  was  indorsed  ;  and  if  there  be  any  attendant 
circumstances  of  fraud,  the  indorsee  shall  have 
every  presumption  turned  against  him.  So  ir. 
the  present  case,  the  defendant,  stating  only 
generally  the  year  1793,  in  which  he  purchased 
the  note,  it  shall  be  presumed  he  purchased  it 
after  January  16,  1793,  the  date  of  the  assign- 
ment of  the  insolvent's  estate. 

When  a  note  is  offered  for  sale,  after  it  has 
become  due,  and  at  a  discount,  what  is  the 
necessary  inference  ?  Most  certainly  that  the 
maker  is  insolvent ;  and,  if  so,  his  effects  and 
credits  ought  immediately  to  inure  to  the  ben- 
efit of  his  creditors,  and  he  be  regarded  but  as 
their  trustee. 

The  presumption  will  be,  because  so,  in- 
deed, justice  would  dictate,  that  the  insolvent 
makes  forthwith  a  full  aud  frank  disclosure 
and  assignment  of  all  his  property,  for  the 
payment  of  his  debts.  And  if  the  insolvent 
do,  in  fact,  make  such  an  assignment,  the  pur- 
chaser in  such  a  case  of  a  note,  after  the  assign- 
ment, at  a  depreciated  rate,  for  the  purpose  of 
a  set-off,  though  he  may  not,  in  fact,  know  of  the 
assignment,  is  nevertheless  properly  charge- 
able with  having  acted  under  the  presumption 
3O5*]  of  notice  of  the  *assignment.  The  law 
infers  the  notice,  being  what  is  termed  con- 
structive notice.  (2  Fonb.,  155.)  He  accord- 
ingly commits  a  fraud  upon  the  creditors  ;  he 
does  an  act  mala  fide,  and,  as  Lord  Kenyon 
observed,  in  a  case  not  very  unlike  the  pres- 
ent, "it  would  be  most  unjust,  indeed,  if  one 
person  who  happens  to  be  indebted  to  another, 
at  the  time  of  the  bankruptcy  of  the  latter, 
were  permitted,  by  an  intrigue  between  him- 
self and  a  third  person,  so  to  change  his  own 
situation,  as  to  diminish  or  totally  destroy  the 
debt  due  to  the  bankrupt,  by  an  act  ex  post 
facto."  (6  Durnf.,  59.) 

I  accordingly  continue  in  the  opinion  that 
was  given  at  the  trial,  that  the  note  purchased 
by  the  defendant  was  inadmissible  testimony, 
under  his  plea  of  payment,  and  that  the  de- 
fendant take  nothing  by  his  motion. 

Motion  denied. 

Distinguished-14  Abb.  Pr.,  117 : 1  Daly,  294. 

Cited  in— 5  Johns.,  194 ;  12  Johns.,  345 ;  13  Johns.. 
22;  19  Johns.,  52,  97;  1  Cow.,  396;  5  Wend.,  601 ;  6 
Hill,  239 ;  3  How.  Pr.,  388 ;  2  Co.  K.,  5 ;  2  Duer,  643. 

See  8.  C.,  1  Johns.  Cas.,  51. 
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BETTS  v.  TURNER. 

1.  Sale  of  Non-negotiable  Note — Covenant  to  Pay 
Sum  After  Vendee  Exhausted  Erery  Legal 
Remedy  to  Collect  Without  Effect— Suit  in 
Payee's  Name— Denial  of  Authorization  — 
Action  Against  Payee — Action  on  Covenant — 
Construction. 

On  the  stile  of  a  note  not  negotiable,  with  a  cove- 
nant by  the  vendor  to  pay  the  vendee  a  certain  sum, 
"  if  the  vendee  should  take  all  and  every  legal  step 

CALNES'  CASES,  2. 


the  law  directs,  to  prosecute  to  effect  the  maker 
and  payee,  to  wit,  if  the  vendee  and  no  one  in  his 
name,  or  in  that  of  the  maker,  could  recover  Judg- 
ment legally,  against  the  maker  on  the  note,  or 
against  the  payee,  in  case  he  had,  at  the  date  of  the 
covenant,  or  should,  previous  to  the  suit  agjdnst 
the  maker,  discharge  the  note ;"  if,  in  an  action 
against  the  maker,  the  payee,  according  to  the  laws 
of  the  country,  go  into  court  and  deny  authorizing 
the  suit  by  the  assignee  against  the  maker,  the  as- 
signee cannot  maintain  an  action  on  the  covenant 
against  the  vendor,  if  by  the  law  of  the  country  the 
payee  be,  in  such  case,  liable  for  the  amount,  with- 
out first  showing  a  legal  endeavor,  by  suit,  to  re- 
cover the  amount  against  the  payee. 

Covenants  are  to  be  construed  not  merely  by  their 
letter,  but  their  spirit. 

Citations-Cro.  Ellz.,7;  7d.,91fl;  T.  Raym.,464;  1 
aid.,  48, 151. 

THIS  was  an  action  of  covenant,  and  the 
declaration  stated,  in  substance,  that  John 
Baker,  on  October  17, 1795,  gave  a  promissory 
note  to  William  Hooker,  by  which  he  prom- 
ised to  pay  him,  or  his  order,  on  April  1,  1797, 
$833.33 ;  that  the  defendant  sold  the  note  to 
the  plaintiff,  to  be  by  him  collected  at  his  own 
risk  and  costs,  as  it  respected  the  ability  of 
Baker  and  Hooker,  and  that  the  defendant 
covenanted  to  and  with  the  plaintiff  to  pay 
him  $2,000  when  required,  "in  case  the  plaint- 
iff should  take  all  and  *every  legal  step  [*3Ott 
as  the  law  directed,  to  prosecute  to  effect  Bak- 
er and  Hooker  ;  to  wit,  if  the  plaintiff,  and  no 
one  in  his  name,  or  in  Hooker's  name,  could 
recover  judgment  legally  against  Baker,  on  the 
note,  or  against  Hooter,  in  case  he  had,  at  the 
date  of  the  covenant,  or  should,  previous  to 
the  suit  against  Baker,  discharge  the  note." 

The  declaration  further  stated  that  Baker  re- 
sided in  Massachusetts,  and  that  on  Julv  31, 
1797,  the  plaintiff  sued  Baker  in  Hooker's 
name,  according  to  the  laws  of  Massachusetts; 
that  Hooker  came  into  court,  and,  denying 
that  he  had  ever  authorized  the  suit,  the  court 
dismissed  it ;  that  the  plaintiff  had  taken  all 
legal  steps  to  sue  Baker  upon  the  note,  and 
that  he  could  not  sue  upon  it  in  his  own  name 
either  Baker  or  Hooker  ;  that  Hooker  had 
never  negotiated  the  note,  so  as  that  any  per- 
son could  sue  upon  it  in  his  name  but  himself; 
and  that  Hooker  had  never  discharged  the  note. 

To  this  declaration  the  defendant  pleaded 
that  Baker  and  Hooker  reside  in  Massachu- 
setts, and  that  the  note  was  sold  bv  Hooker 
to  one  Cole,  and  by  him  to  one  Booth,  and  by 
Booth  to  the  defendant,  who  sold  it  to  the 

Elaintiff  ;  that  such  notes  were  not  negotiable 
y  the  laws  of  Massachusetts,  so  as  to  enable 
the  assignee  to  sue  in  his  own  name,  but  that 
he  could  sue  in  the  name  of  the  original  payee, 
and  that  if  the  payee  released  the  suit  or  dis- 
charged the  note,  he  became  liable  to  the  hold- 
er for  the  amount  of  such  note,  of  which  law 
the  plaintiff,  at  the  time  of  the  delivery  of  the 
note,  had  notice  ;  and  that  the  plaintiff  did  not 
prosecute  Hooker,  nor  attempt  to  recover  a 
judgment  against  him  on  the  note,  as  he  mipht 
and  ought  to  have  done,  according  to  the  laws 
of  Massachusetts. 

*To  this  plea  there  was  a  general  [*3O7 
demurrer  and  joinder. 

Per  Curfam,  delivered  by  KENT,  J.  By  the 
covenant  it  appears,  that  the  plaintiff  was  to 
do  a  previous  act,  to  entitle  him  to  maintain 
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a  suit  on  the  covenant.  This  previous  act,  like 
all  other  stipulations  in  covenants,  must  be 
done  fairly  and  faithfully,  according  to  the 
spirit  and  intention  of  the  agreement.  It 
may  be  proper  to  observe,  as  a  rule  in  the  con- 
struction of  covenants,  that  they  are  to  be  per- 
formed according  to  their  spirit  rather  than 
their  letter,  ut  res  magis  valeat  quam  pereat. 

The  beneficial  end  that  the  parties  had  in 
view,  is  to  be  primarily  regarded  and  enforced; 
and,  therefore,  when  an  obligee  engaged  to  de- 
liver up  his  obligation  to  the  obligor,  by  such 
a  day,  and  he,  in  the  meantime,  put  it  in  suit, 
recovered  upon  it,  and  then  delivered  it ;  this, 
although  a  compliance  with  the  words  of  the 
agreement,  was  held  no  performance  of  the  in- 
tent. (Cro.  Eliz.,  7.)  So,  where  A  covenanted 
with  B  that  he  should  enjoy  a  term  of  six  years, 
discharged  from  tithes,  and  a  suit  was  brought, 
after  the  expiration  of  the  term,  for  the  inter- 
mediate tithes,  it  was  held  that  B  was  as  much 
prejudiced  by  a  suit  after  the  term  as  he  would 
have  been  before,  and  that  the  intent  of  the 
covenant  was  that  he  should  be  freed  from 
suit  and  payment ;  the  covenant,  therefore, 
broken.  (Cro.  Eliz.,  916.)  By  the  same  just 
and  liberal  rule  of  interpretation,  it  is  declared 
that  if  one  covenant  to  deliver  the  grains  made 
in  a  brewhouse,  and  in  the  mean  time  he  mix 
them  with  hops,  so  as  to  render  them  unpala- 
table to  cattle  ;  or  engage  to  deliver  so  many 
yards  of  cloth,  and  he  cut  it  in  pieces,  and 
then  deliver  it ;  or  if  he  covenant  to  leave  the 
timber  on  the  land,  at  the  expiration  of  a  lease, 
3O8*J  and  he  *cut  it  down  and  so  leave  it  (T. 
Raym.,  464),  these,  and  numerous  other  in- 
stances of  the  like  kind,  to  be  met  with  in  the 
books  (see  1  Sid.,  48,  151),  are  all  alleged  to  be 
breaches  of  the  covenant ;  because,  the  law  re- 
gards not  a  literal  but  a  real  and  faithful  per- 
formance of  contracts,  according  to  the  intent 
of  the  parties. 

These  principles  ought  to  be  kept  steadily  in 
view,  as  having  an  application  to  the  present 
•case. 

It  is  pretty  obvious  that  the  defendant  did 
not  intend  to  pay  the  $2,000  until  the  plaintiff 
had  faithfully  tried,  and  tried  in  vain  to  re- 
cover the  amount  of  the  note  from  Baker  and 
from  Hooker.  The  note  was  sold  to  the  plaint- 
iff to  collect  at  his  own  risk,  so  far  as  respected 
the  ability  of  Baker  and  Hooker  ;  and  it  was 
.a  condition  precedent  to  the  payment  of  the 
money  by  the  defendant,  that  the  plaintiff 
should  take  all  and  every  legal  step,  as  the 
law  directed,  to  prosecute  to  effect  Baker  and 
Hooker.  He  did  take  those  steps  to  prosecute 
Baker,  but  not  to  prosecute  Hooker,  although 
the  latter  became  liable  to  him  for  releasing 
the  suit  he  had  instituted  in  his  name  against 
Baker. 

Here,  then,  appears  a  palpable  failure  on 
the  part  of  the  plaintiff,  of  an  act  which  was 
necessary  to  entitle  him  to  his  suit  against  the 
defendant ;  I  mean  the  failure  of  taking  the 
.steps  by  law  directed,  to  prosecute  to  effect 
Hooker  as  well  as  Baker. 

It  may,  however,  be  objected,  that  the  case 
in  which  Hooker  is  to  be  prosecuted  is  after- 
wards particularly  stated  in  the  covenant,  and 
that  Hooker  was  only  to  be  prosecuted  if  he 
Tiad,  at  the  date  of  the  covenant,  or  should, 
previous  to  the  suit  against  Baker,  discharge 
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the  note  ;  and  that,  never  having  *dis-  [*3O5) 
charged  the  note,  the  plaintiff  was  under  no 
necessity,  by  the  covenant,  of  prosecuting 
him.  To  this  I  answer,  that,  although  this 
be  the  letter,  it  cannot  be  the  intent  of  the 
agreement.  The  agreement,  in  the  first  in- 
stance, provides  generally  that  the  plaintiff 
shall  prosecute  to  effect  both  Hooker  and 
Baker,  and  it  then  proceeds  to  specify  the  in- 
stance in  which  Hooker  is  to  be  prosecuted;  to 
wit,  if  he  had  then  already,  or  should,  previ- 
ous to  a  suit  against  Baker,  discharge  the  note. 
But  the  rational  meaning  of  the  covenant,  de- 
ficient as  it  may  be  in  perspicuity  and  precis- 
ion, cannot  be  otherwise  than  this,  that  the 
plaintiff  should  first  prosecute  Baker,  and  if 
Hooker  should  prevent  him  from  recovery 
against  Baker,  that  he  should  then  prosecute 
Hooker. 

The  defendant  seems  to  have  contemplated 
but  a  single  case  in  which  Hooker  could  pre- 
vent a  recovery,  and  that  case,  which  was  the 
discharge  of  the  note,  he  has  specified;  where- 
as, an  interference  in  Hooker,  by  discharging 
or  releasing  the  suit,  was  an  equal  impediment 
to  a  recovery,  and  equally  exposed  Hooker  to 
a  prosecution. 

The  plaintiff  was  to  take  every  legal  step  to 
obtain  a  recovery  both  against  Baker  and 
Hooker,  but  he  omitted  to  take  any  step 
against  Hooker,  and  now  alleges,  as  his  suffi- 
cient excuse,  that  Hooker  did  not  prevent  a  re- 
covery against  Baker  in  the  manner  mentioned 
and  expressly  provided  for  in  the  covenant. 
It  is  true  he  prevented  a  recovery  by  discharg- 
ing the  suit ;  but  he  did  not  prevent  a  recovery 
by  discharging  the  note,  and  he  must  prevent 
the  recovery  *in  the  latter  mode,  and  [*31O 
not  in  the  former,  otherwise  he  was  not  to  be 
prosecuted. 

I  dislike  any  such  subtle  distinction,  calcu- 
lated, as  it  appears  to  me,  to  elude  the  end  and 
design  of  the  covenant ;  for  I  cannot  conceive 
any  possible  inducement,  on  the  part  of  the 
defendant,  to  stipulate  that  the  plaintiff  should 
previously  prosecute  Hooker  if  he  prevented  a 
recovery  against  Baker  by  discharging  the 
note,  which  would  not  equally  be  felt,  and 
equally  operate,  if  Hooker  prevented  a  recov- 
ery against  Baker  by  discharging  the  suit. 
And  for  the  plaintiff  to  pretend  that  he  was 
bound  to  prosecute  Hooker  in  the  one  case,  be- 
cause it  was  expressly  mentioned  in  the  coven- 
ant, and  not  bound  in  the  other  case,  because  it 
happened  to  be  omitted,  although  precisely  with- 
in the  same  reason,  is  for  him  to  construe  the 
article  by  its  letter,  and  to  disregard  its  spirit. 
It  is,  in  allusion  to  the  cases  mentioned,  to  de- 
liver up  the  obligation  by  the  day,  but  in  the 
mean  time  to  prosecute  and  recover  upon  it. 
It  is  to  deliver  the  cloth,  but  after  it  is  cut  to 
pieces.  It  is  to  leave  the  timber  on  the  land, 
but  to  leave  it  prostrate. 

I  am,  accordingly,  of  opinion,  that  the 
plaintiff  has  not  shown,  in  his  declaration, 
the  requisite  previous  performance  on  his 
part,  and  that  judgment  ought  to  be  rendered 
for  the  defendant. 


Judgment  for  the  defendant. 
Cited  In— 4  McLean,  584. 
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Note — DiscJiarge  in  Insolvency  of  Maker — Pay- 
ment thereafter  by  Indorser — Discharge  no 
Bar  to  Action  Against  Maker. 

If  the  indorser  of  a  note  pay  it  after  the  discharge 
of  the  insolvent  maker,  under  the  insolvent  law, 
the  discharge  is  no  bar  to  a  subsequent  recovery 
ag-ainst  the  maker. 

Citations— Stats.  4  and  5,  Anne.,  Ch.  17,  5  Geo.  II., 
ch.  30,  sec.  37,  7  Geo.  I.,  ch.  31,  3  Wils.,  14,  269,  276, 
347,  530,  6  Durnf .,  489, 1  H.  Bl.,  640,  Cowp..  525,  520  • 
Durnf.  599. 

FROM  the  circumstances  stated  in  this  case, 
it  appeared,  that  the  defendant,  on  January 
3,  1792,  gave  the  plaintiff  a  promissory  note 
for  $9,299.44,  payable  in  ninety  days  ;  that  the 
plaintiff  indorsed  the  note,  and  it  went  into  cir- 
culation ;  that  it  was  not  paid  when  due  ;  that 
the  defendant  was  afterwards  discharged  under 
the  Insolvent  Act,  and,  at  the  time  of  the  dis- 
charge, the  note  belonged  to  Archibald  Mer- 
cer ;  that  subsequent  to  the  discharge,  to  wit, 
on  July  1,  1794,  the  plaintiff  paid  $3,000,  took 
up  the  note,  and  brought  this  suit  to  recover 
that  money  back  from  the  defendant. 

The  question  upon  these  facts,  was,  whether 
the  debt,  now  claimed  of  the  defendant,  was 
&  debt  which  the  plaintiff  could  have  asserted 
as  his  own,  and  have  verified  upon  oath,  as  a 
specific  and  certain  debt,  on  March  2,  1793, 
when  the  defendant  procured  his  discharge. 
In  other  words  was  it  a  debt  provable  against 
the  estate  of  the  insolvent? 

Per  Curiam,  delivered  by  KENT,  J.  The 
act  of  insolvency  of  March  21,  1788,  in  pur- 
suance of  which  the  defendant  obtained  the 
discharge  which  he  now  sets  up,  in  bar  of  the 
plaintiff's  right  of  action,  extends  the  discharge 
to  such  debts,  and  to  such  debts  only,  as  are 
due  at  the  time  of  the  assignment  of  the  in- 
solvent's estate,  and  to  debts  contracted  for 
before  that  time,  though  payable  afterwards. 
Those  debts  must  be  specific,  and  certain  sums 
of  money,  to  which  the  creditor  can  make 
312*1  oath,  as  being  *  justly  due,  or  to  be- 
come due  at  some  specified  time.  Unless  the 
creditor,  at  the  time  of  the  assignment,  be 
able  to  produce  and  verify  such  debt,  in  such 
manner,  he  would  not  be  entitled  to  receive 
from  the  assignees  his  dividend  of  the  insol- 
vent's effects,  nor  would  he  be  barred  from  his 
future  action  against  the  insolvent. 

Therefore,  although  the  plaintiff  in  the  pres- 
ent suit  was,  as  I  take  for  granted,  on  nonpay- 
ment of  the  note  by  the  defendant,  duly  fixed 
as  indorser,  and  although  this  was  prior  to  the 
defendant's  discharge,  yet,  until  he  had  actu- 
ally paid  the  holder  of  "the  note,  and  taken  it 
up,  he  could  not  be  said  to  have  a  certain  and 
ascertained  debt  due  to  him  from  the  defend- 
ant. His  demand  upon  the  defendant  de- 
pended upon  the  defendant's  final  nonpay- 
ment of  the  note,  and  his  payment  of  it  for 
him.  He  stood,  in  respect  to  the  defendant, 
in  the  relation  of  a  surety  only ;  and  what 
portion  of  the  note,  if  any,  short  of  the  whole 
sum,  the  defendant  himself  might  be  able  to 
pay  the  holder,  was  a  matter  altogether  uncer- 
tain. So  that  the  plaintiff,  until  he  paid  the 
$3,000,  and  took  up  the  note,  had  not  any  spe- 
cific and  certain  debt  due  to  him  from  the  de- 
fendant, and  as,  therefore,  this  debt,  which  is 
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now  demanded,  accrued  subsequent  to  the  de- 
fendant's discharge,  and,  in  consequence  of  an 
actual  payment  by  the  plaintiff,  the  plaintiff 
was  not  entitled  to  claim  his  debt  from  the  as- 
signees of  the  defendant,  and,  consequently 
the  discharge  of  the  defendant  cannot  be  a  bar 
to  a  recovery  in  the  present  suit. 

*This  construction  of  the  operation  [*313 
of  our  Insolvent  Act  is  the  same  with  that  of 
the  English  bankrupt  law  in  coiutimili  earn. 

The  stat.  4  and  5  Anne.  ch.  17,  which  was 
continued  by  the  stat.  of  5  Geo.  II.,  ch.  80,  sec. 
7,  extends  the  discharge  of  the  bankrupt  to 
all  debts  by  him  due  or  owing  at  the  time  he 
became  a  bankrupt,  and  the  stat.  of  7  Geo.  I., 
ch,  31,  extends  it  to  debts  contracted  before 
the  bankruptcy,  though  payable  after.  These 
statutes,  in  this  respect,  are  to  the  same  effect, 
and  almost  precisely  in  the  same  words  with 
our  act  of  insolvency,  when  H  declares  the 
force  and  extent  of  the  insolvent's  discharge. 

By  the  English  decisions  upon  those  statutes 
(3  Wils.,  14,  269,  276,  347,  530  ;  6  Durnf.,  489, 
1  H.  Black.,  640),  it  has  been  frequently  de- 
termined, and  seems  to  be  a  rule  permanently 
settled,  that  if  the  creditor,  at  the  time  of  the 
bankruptcy,  had  not  a  certain  debt  due,  to 
which  he  could  attest  by  oath,  and  which  he 
could  bring  in  under  the  commission  of  bank- 
ruptcy, he  is  not  barred  by  the  bankrupt's  dis- 
charge ;  and,  in  like  manner,  that  a  surety, 
although  he  be  liable  before,  yet  if  he  does 
not  actually  pay  the  debt  until  after  the  act  of 
bankruptcy  be  committed,  he  then  cannot 
prove  it  under  the  commission,  and  may  re- 
sort to  the  bankrupt.  (3  Wils.,  347;  Cowp.. 
526;  Durnf.,  599.) 

It  has  been  objected,  and  with  some  plausi- 
bility, to  this  doctrine,  that  if  a  debt  be  due 
at  the  time  of  the  assignment  to  anyone  who 
might  have  proved  it,  it  must  be  done  away 
by  the  discharge  ;  for  that  the  insolvent  is  dis- 
charged from  all  his  then  debts,  to  whomso- 
ever they  may  belong,  and  that  if,  when  dis- 
charged from  the  action  of  one  creditor,  he 
were  to  remain  liable  *at  the  suit  of  an-  [*8 14 
other  for  the  same  debt,  it  would  be  no  dis- 
charge at  all.  These  objections  were  raised 
and  overruled  in  the  cases  of  Taylor  v.  Mill* 
&  Mugnall  (Cowp.,  52o),  and  of  Brook*  v. 
Rogers  (1  II.  Black.,  640).  The  answer  appears 
to  me  to  be  plain  and  sufficient,  that  where  a 
plaintiff  cannot  prove  a  debt  till  he  has  actual- 
ly paid  the  money,  and  the  payment  be  of  the 
proper  debt  of  the  insolvent,  aiid  after  the  as- 
signment of  his  estate,  the  cause  of  action  in 
such  case  arises  after  the  insolvency,  although 
upon  a  pre-existing  ground,  and  as"  he  cannot 
exhibit  his  debt  to  the  assignees,  because  there 
was  no  sum  due,  to  which  he  could  attest 
when  the  assignment  was  made,  it  is  highly, 
nay,  indispensably  just,  that  he  should  resort 
to  the  insolvent  himself. 

I  am,  accordingly,  of  opinion  that  judgment 
be  rendered  for  the  plaintiff. 

Judgment  for  Ihejrtaintiff. 

Followed— 9  Wond.,  313. 

Approved— 9  Johns.,  138;  15  Johns.,  488. 

I)lstinn;uishPd— 1"  Johns.,  45. 

( 'iti-d  in— 6  Johns.,  12H :  20  Johns..  1«2 :  8  Cow.,  437; 
6  Johns.  Ch.,  6«,  28«  ;  H7  N.  Y.,  462;  27  How.  Pr.,  191 ; 
18  Abb.  Pr..  23;  2  Abb.  X.  8..  2«3. 

See  2  Johns.  Cas.,  281. 
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JACKSON,  ex  dem.  JANE  VAN  ALEN, 

v. 
ROGERS. 

1.  Lands — Parol  Gift  of— Tenancy  at  Witt — 
2.  Id.  Lease  by  Donee — Not  Ratified— Devise  by 
Donor  Valid — Devisee  May  Recover  Without 
Notice  to  Quit. 

A  parol  gift  of  lands  creates  only  a  tenancy  at 
will. 

If  the  donee  lease,  and  the  donor  do  not  ratify  his 
act,  the  mere  permitting;  the  lessee  to  build  and  en- 
joy under  the  term,  will  not  prevent  the  donor 
from  legally  devising:  the  land,  and  his  devisee  may 
recover  without  notice  to  quit. 

Citations— 1  Burr..  79 ;  1  Salk.,  246 ;  1  Burr..  110,  111; 
Sanders  on  Uses,  240,  241-242 :  Butler's  Co.  Litt.,  330 
b,  n.  285 ;  Harg.  Co.  Litt.,  57  a.  n.  397 ;  Palm.,  205 ; 
Cro.  Jac.,  659;  F  Burr.,  112, 113;  Cowp.,  693;  1  Burr., 
60;  IDurnf.,  94;  Cowp.,  482;  Doug.,  50;  7  Durnf., 
85:  Cro.  Eliz.,  156;  2  Bl.  Rep.,  1173;  1  Durnf.,  161 ;  Esp. 
Dig.,  446 ;  Cro.  Eliz.,  830 :  2  Co.,  55 ;  1  Wils.,  176. 

THIS  was  an  action  of  ejectment  for  a>  store 
and  lot  at  Kinderhook,  on  a  demise  laid 
June  1,  1795.    The  application  was  to  set  aside 
a  verdict  for  the  plaintiff,  and  grant  a   new 
trial.     The  facts  of  the  case  were  these : 

Lawrens  J.  Van  Alen  was  in  possession  of 
the  premises  for  a  period  of  more  than  thirty 

Jears  before  the  bringing  of  the  present  suit, 
ohn  C.  Holland  married  his  daughter,  and 
was  a  drunken,  dissipated  character,  fre- 
quently requesting  Lawrens  for  a  deed  of  the 
premises,  and  was  as  often  refused  ;  at  last, 
he,  Lawrens,  said  to  him,  and  but  once, 
315*]  "Well,  John,  *you  may  take  the 
kraal  (meaning  the  premises),  and  I  will  de- 
duct £60  from  your  wife's  portion,"  no  writ- 
ings were  signed,  and  these  expressions  were 
before  building  the  store  in  question. 

Holland  afterwards  leased  the  premises  to 
McMechen  for  nine  years,  and  McMechen,  in 
consideration,  was  to  build  a  store  on  them; 
he  did  so,  and  at  the  time  he  began  to  build, 
Lawrens  had  grain  on  the  premises.  Lawrens 
was  at  first  dissatisfied  when  he  heard  Hol- 
land had  made  the  lease,  but  afterwards 
satisfied,  saying  it  would  benefit  Holland's 
children.  The  lease  was  made  in  the  year 
1785.  In  August,  1794,  Holland  (the  first 
lease  being  out)  made  a  second  lease  to 
McMechen  (the  partner  of  the  defendant)  for 
five  years,  at  the  annual  rent  of  £30.  Law- 
rens heard  of  the  second  lease  from  strangers, 
and  was  dissatisfied  with  it,  particularly  when 
he  found  the  rent  was  not  to  benefit  Holland's 
children.  He  frequently  talked  of  taking  the 
property  into  his  own  hands,  and  afterwards 
devised  the  lands  to  the  lessor  of  the  plaintiff 
for  life,  by  will  dated  June  19,  1790.  Law- 
rens died  in  May,  1795;  the  action  was 
brought  without  any  notice  to  quit. 

The  question  on  these  facts  submitted  to 
the  court  was,  ought  the  lessor  of  the  plaint- 
iff to  recover  ? 

Per   Curiam,  delivered  by  KENT,  J.    In  the 


NOTE. — See  another  report  of  the  above  case  of 
Jackson  v.  Rogers,  1  Johns.  Cas.,  33,  and  note. 
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argument  for  a  new  trial  in  this  cause  on  be- 
half of  the  defendant,  it  was  contended  that 
the  lessor  of  the  plaintiff  ought  not  to  recover  : 

1st.  Because  the  lease  from  Holland  to 
McMechen  amounted  to  a  disseisin  of  Lawrens. 
J.  Van  Alen,  and  destroyed  his  capacity  to 
devise. 

3d.  That  the  second  lease  from  Holland  to 
McMechen  was  still  subsisting  at  the  com- 
mencement of  the  suit,  and  was  a  lawful  im- 
pediment to  the  plaintiff's  recovery. 

*3d.  That  the  defendant  was,  at  all 


events,  to  be  deemed  a  tenant  from  year  to 
year,  and  so  entitled  to  six  months'  notice  to 
quit. 

1st.  To  constitute  an  actual  dissesin,  or  one 
in  fact,  there  must  be  a  tortious  entry  and  an 
actual  expulsion.  (1  Burr.,  79  :  1  Salk.,  246.) 
No  such  thing  appears,  or  was  pretended  in 
the  present  case,  nor  was  there  a  disseisin  ad- 
mitted by  election.  The  distinction  of  a  dis- 
seisin by  election,  as  contradistinguished  from 
disseisin  in  fact,  was  taken  for  the  benefit  of 
the  owner  of  the  lands,  to  extend  to  him  the 
easy  and  desirable  remedy  of  assize,  instead  of 
the  more  tedious  remedy  of  a  writ  of  entry. 
(1  Burr.,  110  ;  Sanders  on  Uses,  240.)  When- 
ever an  act  is  done  which  immediately,  and  of 
itself,  creates  an  actual  disseisin,  it  is  still 
taken  to  be  an  actual  disseisin,  notwithstand- 
ing the  introduction  of  the  doctrines  of  dis- 
seisin by  election,  as,  if  a  tenant  for  years,  or 
at  will,  should  enfeoff  in  fee  ;  and,  on  the 
other  hand,  those  acts  which  are  susceptible 
of  being  made  disseisins  by  election  are,  in  fact,. 
no  disseisins  until  the  election  makes  them 
so  ;  as  if  a  tenant  at  will,  instead  of  making  a 
feoffment  in  fee,  should  only  make  a  lease  for 
years.  (Sanders  on  Uses,  240,  241,  242  ;  But- 
ler's Co.  Litt.,  330  ;  b,  n.  285  ;  Harg.  Co.  Litt., 
57  a,  n.  379.) 

No  such  election  was  ever  made  in  the 
present  case,  and  consequently  there  was  no 
disseisin.  Making  a  devise  has  been  deemed,. 
in  a  similiar  case,  an  intimation  of  an  election 
not  to  be  disseised  ;  and  if  Holland  was  ten- 
ant at  will  (and  no  greater  interest  can  be  in- 
ferred in  him,  because  no  greater  interest  can 
be  created  by  parol),  a  lease  for  years  by  him 
can  be  no  disseisin,  unless  the  true  owner 
elect  to  make  it  so,  nor  does  it  destroy  his  ca- 
pacity to  devise.  (1  Palm.,  205  ;  Cro.  J.,  659  ; 
1  Burr.,  112,  113  ;  Cowp.,  693  ;  1  Burr.,  111.) 

These  are  briefly  the  settled  distinctions 
between  disseisins,  in  fact,  and  disseisin  by 
election.  (1  Burr.,  60.)  They  were  generally 
hinted  at  or  brought  into  view,  commented 
*upon  and  explained,  in  the  case  of  [*3  1  7 
Atkins  v.  Horde,  one  of  the  most  learned  and 
elaborate  judicial  discussions  on  a  question  of 
real  property  to  be  met  with  in  modern  times; 
and  they  are  likewise  historically  and  in- 
geniously illustrated  by  J.  W.  Butler  in  one  of 
the  notes  to  his  edition  of  Coke  upon  Little- 
ton. 

I  shall,  therefore,  pass  the  whole  of  this 
doctrine  by  as  having  no  influence  on  the  pres- 
ent case,  nor  should  I  have  noticed  it  at  all 
had  not  the  counsel  for  the  defendant  appeared 
to  rely  much  upon  it,  and  to  consider  it  as 
strong  ground  in  the  cause. 

2d.  In  respect  to  the  existence  and  force  of 

the  second  lease  from  Holland  to  McMechen, 
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1  would  observe  that  notwithstanding  the  gift 
of  the  premises  to  Holland    by  Lawrens,  he 
had  never  any  greater  interest  in  them  than  an 
estate  at  will,  because  Lawrens,  to  whom  the 
premises  belonged,  never  alienated   them  to 
him  by  deed  or  writing,  nor  made  any  parol 
demise  of  the  same  for  a  term  not  exceeding 
three  years,  and    reserving  a    rent   thereon. 
Holland  was,  consequently,  by  the  force  and 
effect  of  the  statute  of  frauds,  but  a  tenant  at 
will  when  he  made  the  first  lease  to  McMechen; 
and  when  he  made  the  second  lease  he  was 
still  but  a  tenant  at  will,  and  so  had  no  au- 
thority to  make  either  lease,  because  such  au- 
thority resides  not  in  a  tenant  at  will  ;  nor  can 
a  parol  gift  of  land  in  fee  operate  as  an  au- 
thority to  make  leases,  because  the  statute  of 
frauds  declares  expressly  what   shall  be  the 
operation  of  such  parol  grant ;  it  shall  "  have 
the  force  and  effect  of  leases  or  estates  at  will 
only,  and  shall  not  have  any  other,  or  greater 
force  or  effect."  I  therefore  do  not  regard  any 
intimation  that  may  be  given  by  the  circum- 
stances of  the  subsequent  assent,  either  tacit 
or  express,  of  Lawrens,  to  either  the  first  or 
second  lease  ;  because  it  is  a  settled  doctrine 
that  no  subsequent  assent  will  make  good  a  void 
318*]  lease,  although  *subsequent  acts  may 
operate  as  a  new  grant.  (1  Durnf . ,  94  ;  Cowp. , 
482  ;  Doug.,  50  ;  7  Durnf.,  85  ;  Cro.  E.,  156.) 
Both  the  leases  to  McMechen  were,  therefore, 
from  the  beginning,  null  and  void,  because  made 
by  a  tenant  at  will  who  has  no  capacity  to  grant. 

2d.  The  third  point  is,  whether  the  defend- 
ant was  entitled  to  notice  to  quit. 

Where  the  holding  is  not  for  a  determinate 
period,  but  from  the  reservation  of  an  annual 
rent,  or  from  other  circumstances,  is  sus- 
ceptible of  being  construed  into  a  holding 
from  year  to  year  (2  Black.  Rep.,  1173),  in 
such  cases  the  courts  have  adopted  as  a  rule 
favorable  to  the  interests  of  both  landlord  and 
tenant,  that  neither  party  shall  determine  the 
lease  without  six  months'  previous  notice  to 
the  other  of  that  intention  (1  Durnf.,  161); 
but  where  the  lease  is  for  a  definite  period,  or 
determinable  on  a  certain  event,  no  notice  is 
requisite,  as  both  parties  are  apprised  of  the 
termination.  So,  if  the  tenant  be  strictly  a 
mere  tenant  at  will,  as  where  one  enters  under 
a  void  lease,  there,  I  apprehend,  no  notice  is 
necessary.  The  Nisi  Prim  decision  in  the 
case  of  Goodtitk,  ex  dern.  Adeare,  v.  Prentice 
(Esp.  Dig.,  446),  before  Gould,  J.,  in  1790,  i* 
expressly  to  this  point. 

In  the  present  instance  the  defendant,  the 
partner  of  McMechen,  entered  under  a  void 
lease,  and  became  a  mere  trespasser  (Cro.  E., 
830;  2  Co.,  55;  1  Wils.,  176),  if  Lawrens 
chose  to  make  him  so,  and  so  continued  to  the 
bringing  of  the  suit ;  no  subsequent  agree- 
ment was  made,  no  actual  rent  was  stipulated 
for  between  him  and  Lawrens,'  none  was  de- 
manded or  paid.  Lawrens  did  nothing  to  rec- 
319*]  ognize*him  as  his  tenant,  and  to  create 
between  them  the  relation  of  landlord  and  ten- 
ant, and  consequently  no  notice  was  necessary. 

I  am,  accordingly,  of  opinion  that  the  de- 
fendant take  nothing  by  his  motion. 

Judgment  for  tlie  plaintiff. 

S.  C.,  1  Johns.  Gas.,  33. 

Cited  in— 2  Johns..  76  :  13  Johns.,  121 ;  7  Cow.,  248 ; 

2  Wend.,  204 ;  49  N.  Y.,  32. 
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THE  PEOPLE 


THE  SESSIONS  OP  CHENANGO. 

New   Trial—  Sessions  no    Power    to  Grant   on 
Merita—  Mandamus. 

The  sessions  cannot  grant  a  new  trial  on  the 
merits  ;  if  they  do,  a  mandamus  will  go  forbidding 
them  to  proceed. 

THIS  was  an  application  for  a  mandamus, 
forbidding  the  Sessions  of  Chenango  from 
proceeding  on  a  new  trial  they  had  granted. 

Per  Ouriam,  delivered  by  KENT,  J.  Let 
the  mandnmus  go.  The  sessions  cannot  grant 
a  new  trial  upon  the  merits.  It  is  a  power, 
not  exercised  by  this  court,  after  verdict  in 
cases  of  felony,  and  perhaps  it  is  expedient  it 
should  not  be.  This  court  had  by  its  original 
constitution  by  ordinance,  the  superintend- 
ing control  of  all  inferior  jurisdictions  within 
the  State,  and  this  power  has  never  been  taken 
away.  It  has  been  from  time  to  time  recog- 
nized by  law,  and  in  constant  and  vigilant 
exercise.  All  courts  within  the  several  coun- 
ties have,  from  the  first  foundation  of  our 
judicial  system,  been  regarded  by  law  and  by 
practice  as  inferior  courts  ;  they  can  be  com- 
pelled to  duty  by  a  mandamus  ;  they  can  be 
restrained  from  usurpation  by  prohibition.1 
The  causes  and  pleas  before  them,  can  be 
arrested  and  removed  by  habeas  corpus  or 
certiorari,  and  their  judges  can  be  attached, 
brought  before  this  court  and  punished  for 
disobedience.  All  these  are  distinguished  and 
essential  marks  of  supremacy  in  the  one  court, 
and  of  inferiority  in  the  *other  ;  they  [*32O 
are,  therefore,  within  the  reason  and  meaning 
of  the  law,  inferior  courts,  and  such  courts 
are  not  intrusted,  by  law,  with  the  power  of 
setting  aside  verdicts  of  juries  upon  the  merits. 
It  has  been  the  uniformly  received  usage  and 
understanding  on  the  subject,  until  very  lately, 
that  that  power  was  exclusively  confided  to 
this  court  ;  it  can  neither  be  taken  from  this 
court,  nor  assumed  by  the  sessions,  without 
express  words. 

There  are  strong  reasons  for  the  law  with- 
holding the  power  from  the  courts  of  general 
sessions  of  the  peace.  All  the  justices  of  the 
peace,  within  the  county,  are  judges  of  the 
courts.  This  renders  it  a  very  numerous  tri- 
bunal, and  divides  and  weakens  the  resjxinsi- 
bility  of  the  members.  The  iustices  are  lay- 
men, and  cannot  be  supj>osea  to  have  been 
taught  or  trained  in  the  science  of  law.  The 
power  of  awarding  new  trials  on  the  merits, 
is  a  power  necessarily  resting  in  sound  legal 
discretion.  The  reasons  of  the  exercise  of 
that  discretion  are  not  stated  on  the  record, 
and  are  not  susceptible  of  review  by  this  court. 
The  power  may  be  grossly  abused  ;  different 
principles  and  contradictory  practice  may  be 
assumed  in  different  courts  ;  verdicts  may  be 

1.—  Prohibitions  are  r*  deiiita  jw>titi(r,  when  an 
inferior  court  act*  without  Jurisdiction.  They  will 
lie  to  courts-martial.  See  the  case  of  Grant,  2  H. 
Black..  89. 
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set  aside,  ad  infinitum,  until  juries  are  worried 
into  submission  ;  they  might  be  set  in  aside 
where  the  prisoner  is  acquitted,  as  well  as  con- 
victed, and  the  power  thus  unlimited  and  un- 
reviewed,  might  go  to  the  destruction  of  trial 
by  jury  ;  to  overturn  the  rights  of  the  citizen  ; 
to  shake  the  stability  of  government,  and 
destroy  all  system  and  harmony  in  our  juris- 
prudence. 

I  am,  with  perfect  satisfaction,  of  the  opin- 
ion that  this  great  and  transcendent  trust  rest 
solely  with  this  court ;  a  court  which  the  Con- 
32 1*]  stitution  and  law  *has  taken  care  so  to 
•  organize,  as  to  contemplate  it  fit  and  compe- 
tent for  the  due  and  safe  exercise  of  this  very 
delicate  power.  We  cannot  alienate  any  part 
of  our  trust ;  we  are  responsible  for  its  safe 
keeping,  and  that  no  waste  be  committed  on  a 
power  we  hold  for  the  security  of  our  citizens, 
in  their  liberties  and  estate. 

Cited  in— 18  Wend.,  89 ;  20  N.  Y.,  554 ;  1  Park.,  370  ; 
1  Wheel.  Crim.  Cas.,  497. 


SUPREME  COURT. 


LODGE  v.  PHELPS. 

Promissory  Note — Made  in  Connecticut — Action 
on  by  Holder. 

An  action  is  maintainable  in  our  courts  on  a 
promissory  note  within  our  statute  by  the  holder, 
though  made  in  Connecticut,  where  the  suit  must 
be  in  the  name  of  the  original  payee. 

Citations— 2  Ersk.,  473.  474 ;  1  Bro.  P.  C.,  41 ;  1  Bl. 
Kep.,  237,  238,  258 ;  7  Durnf .,  243 ;  2  Ersk.,  475  ;  1  Bos. 
&  P.,  142. 

THE  question  in  this  case    was,   can    the 
assignee  of  a  promissory  note  given  in  Con- 
necticut maintain  a  suit  upon  it  here  in  his 
own  name,  since  he  is  not  permitted  to  do  so 
there  ? 

Per  Curiam,  delivered  by  KENT,  J.  That 
personal  contracts,  just  in  themselves,  and 
lawful  by  the  law  of  the  land  where  made, 
are  to  be  fully  enforced  according  to  the  in- 
tent of  them,  notwithstanding  any  change  of 
habitation  by  the  parties,  is  a  principle  of 
justice  and  social  policy  which  ought  every- 
where to  be  received  and  supported.  (2  Ersk. , 
473,  474;  1  Bro.  P.  C.,  41  ;  1  Black.  Rep., 
237,  238,  258;  7  Durnf.,  243.)  But  the  ad- 
mission of  the  lex  loci  contractus  can  have 
reference  only  to  the  nature  and  construction 
of  the  contract,  and  not  to  the  mode  of  enforc- 
ing it  (2  Ersk.,  475  ;  1  Bos.  &  Pull.,  142);  for 
every  country  must  and  will  have  precedents 
and  judicial  forms  peculiar  to  itself,  and  under 
the  solemnity  of  these  forms  will  enforce 
contracts  according  to  their  true  intent  and 
spirit. 

The  note  on  which  the  present  suit  was 
brought  was  made  payable  to  the  payee  or  his 
order,  and  he  ordered  the  money  to  be  paid  to 
the  plaintiff  ;  the  plaintiff,  therefore,  by  the 

NOTE. — See  another  report  of  the  above  case  of 
Lodge  v.  Phelps,  in  1  Johns.  Cas.,  139,  and  note. 
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rules  of  equity,  not  only  in  Connecticut,  but 
in  every  country  where  equity  is  known,  is 
*entitled  to  receive  the  money  in  pref-  [*322 
erence  to  the  original  payee.  What  just  reason 
can  there  then  be  that  the  plaintiff  should  not 
be  permitted  to  avail  himself  here  of  the 
forms  and  remedies  prescribed  by  our  laws, 
and  to  sue  directly  in  his  own  name  for  the 
money,  but  should  rather  be  compelled,  agree- 
ably to  the  usage  of  Connecticut,  to  use  the 
name  of  the  original  payee  as  a  mere  nominal 
plaintiff,  or  dramatis  persona  ?  If  the  defend- 
ant has  any  defense  authorized  by  the  law 
of  Connecticut,  let  him  show  it,  and  he  will 
be  heard  in  the  one  form  of  action  as  well  as 
in  the  other.  Agreeably  to  the  principle  I 
have  laid  down,  I  am  for  allowing  him  everv 
defense  that  he  would  have  been  entitled  to 
make  in  Connecticut,  had  the  note  been  sued 
there  in  the  name  of  the  original  payee  ;  and 
as  long  as  this  can  be  done,  I  do  not  perceive 
any  sufficient  reason  for  turning  the  plaintiff 
round  to  another  suit.  To  permit  innovations 
upon  our  forms  of  action,  when  not  necessary, 
may  lead  to  inconvenience. 

Judgment  for  the  plaintiff. 

S.  C.,  1  Johns.  Cas.,  139. 
Approved— 2  Johns.  Cas.,  369. 
Cited  in— 1  Cai..  412 ;  14  Johns.,  340 ;  12  Barb.,  645 ; 
4  Ben.,  201. 


SUPREME  COURT. 


COVENHOVEN  «.  SEAMAN  ET  AL. 

Homine  Replegiando — Recognizance  that  Slave 
Prove  his  Liberty  Forfeited  by  Personal  Sur- 
render. 

If  a  recognization  in  a  homine  repleffiandobe,  that 
the  slave  claimed  should  prove  his  liberty,  and  per- 
sonally appear  in  court  and  prosecute  his  suit  with 
effect,  it  is  forfeited  by  the  appearance  and  sur- 
render of  the  slave  to  the  person  claiming,  notwith- 
standing he  be  on  such  surrender  accepted. 

Citations— Carth.,  519 ;  Fitz.  N.  B.,  68  a. 

THIS  was  an  action  of  debt  on  recognizance, 
in  which  the  defendants  bound  themselves 
to  the  plaintiff  in  £100,  that  a  certain  Jacob 
Jones,  whom  the  plaintiff  claimed  and  detaiu- 
as  his  slave,  and  who  had  sued  out  his  writ 
of  homine  replegiando,  should  prove  his  liberty 
in  the  most  proper  and  expedient  way  and 
means,  and  should  personally  appear  in  this 
court,  and  his  suit  in  that  behalf  prosecute 
with  effect. 

The  plaintiff  averred  in  his  declaration 
"  that  the  said  Jacob  did  not  prove  his  liberty, 
nor  prosecute  his  *suit  in  that  behalf  [*323 
with  effect,  but  suffered  judgment  as  in  case 
of  nonsuit,  to  be  entered  against  him  for  not 
proceeding  to  trial." 

The  defendants  by  their  plea  stated,  "  that 
after  the  said  judgment  of  nonsuit,  the  said 
Jacob  did  appear  in  this  court,  and  then  on  the 
prayer  of  the  plaintiff  surrendered  himself  to 
iiim,  who  accordingly  accepted  him,  and  that 
;he  defendants  have  since  paid  to  the  plaint- 
"ff  his  costs  of  suit."  To  this  plea  there  was  a 
general  demurrer  and  joinder. 
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Per  Curiam,  delivered  by  KENT,  J.  The 
defendants  by  this  recognizance,  and  which 
appears  to  have  been  taken  agreeably  to  pre- 
cedent, undertook  for  three  things. 

1st.  That  Jacob  Jones  should  prove  his 
liberty  in  the  most  expedient  way. 

3d.  That  he  should  personally  appear  in  this 
court. 

3d.  That  he  should  prosecute  his  suit  in  that 
behalf  with  effect. 

Instead  of  this  it  appears  that  Jacob  Jones 
has  not  proven  his  liberty,  nor  prosecuted  his 
suit  with  effect,  but  has  suffered  judgment  to 
be  entered  against  him  as  in  the  case  of  nonsuit, 
and  has,  at  the  prayer  of  the  plaintiff,  surren- 
dered himself  to  him. 

The  condition  of  this  recognizance  has  cer- 
tainly not  been  complied  with ;  a  party  sub- 
mitting to  a  nonsuit  does  not  prosecute  a  suit 
to  effect  (Garth.,  519),  nor  if  the  writ  be  abated 
for  any  cause,  will  it  save  the  recognizance, 
unless  another  writ  be  issued  out  with  due  dili- 
gence. The  case  given  in  Fitzhetbert  (N.  B., 
68,  a)  is  closely  analogous  to  the  present.  "In 
a  nomine  replegiando,  the  plaintiff  was  bound 
in  a  recognizance  in  a  certain  sum  of  money  to 
the  defendant's  use  that  he  would  sue  him, 
324*]  *cum  effectu  ;  and  if  the  writ  be  abated 
for  any  cause  yet  he  ought  to  sue  another  writ 
for  that  taking,  &c. ,  otherwise  he  shall  forfeit 
his  recognizance.  (H.,  VIII;  H.,  IV.) 

The  only  question  that  can  be  raised  in  this 
cause,  is  whether  the  surrender  to  the  plaintiff 
is  a  discharge  from  the  recognizance.  I  find 
no  authority,  nor  any  reason  to  think  so  ;  there 
were  good  inducements  for  the  stipulations  in 
the  recognizance  that  a  suit  should  be  prose- 
cuted to  effect,  and  the  question  of  the  free- 
dom or  servitude  of  Jacob  Jones  judicially  de- 
termined. It  would  either  silence  the  unjust 
pretensions  of  the  plaintiff,  and  forever  de- 
liver the  man  from  bondage,  or  it  would  quiet 
him  in  the  lawful  possession  of  his  property. 
The  surrender  of  Jones  to  the  plaintiff,  and  his 
acceptance  of  him,  leaves  the  question  still  un- 
determined. 

I  am,  therefore,  of  opinion  that  the  plea  is 


bad,  and  that  judgment  be  rendered  for  the 


plaintiff. 
Judgment  for  the  plaintiff. 

S.  C.  1  Johns.  Gas.,  23. 
Approved— 14  Johns,  288. 
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JUDAH  v.  RANDAL. 

Marine  Insurance — "Free     From    Average" - 


Goods  on  Deck — Jettison  of  Part— Total    //>*» 
— Abandonment. 

Under  a  policy  on  a  chariot  "  free  from  average," 
but  in  which  jettisons  make  one  of  the  perils  insured 
against,  if  the  box  of  the  chariot  bo  thrown  over- 


NOTE.— Marine  insurance. 

As  t(KJ)FOods  stowed  OH  deck,  see  Lenox  v.  United 
Ins.  Co.,  3  Johns.  Cos.  ,178,  and  note. 

As  to  memorandum  artMt#  and  total  frww,  see  Neil- 
son  v.  Columbian  Ins.  Co.,  3  Cai.  108,  and  note. 
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board  in  a  storm,  it  is  a  total  loss,  and  the  insured 
entitled,  on  abandoning,  to  recover  as  such,  though 
the  carriage  be  on  deck. 

"PHIS  was  an  action  on  a  policy  of  insurance 
-L  in  the  usual  form,  but  free  from  average, 
on  a  chariot  to  be  carried  on  deck. 

On  the  voyage  the  box  was  thrown  over- 
board in  a  storm  to  lighten  the  vessel ;  she 
afterwards  arrived  safe  with  the  remaining 
parts  of  the  chariot. 

It  appeared  the  box  is  ordinarily  estimated 
at  two  thirds  of  the  price  of  the  whole  chariot. 
Verdict  for  the  plaintiff,  as  for  a  total  loss  of 
the  chariot,  subject  to  the  opinion  of  the  court 
on  the  following  question  :  *"  Whether  [*325 
there  hath  been  such  a  loss  as  to  make  the  in- 
surer liable  ?  If  so,  the  verdict  to  stand  :  if 
not,  to  be  set  aside,  and  the  defendant  to  take 
judgment  as  in  case  of  nonsuit." 

Per  Curiam,  delivered  by  BENSON,  J.  The 
very  statement  of  the  question  implies  it  to  be 
admitted  by  the  parties,  and  which  is  certainly 
the  case,  that  the  only  question  between  them 
is,  whether  the  loss  is  to  be  deemed  a  total  loss, 
or  only  a  partial  or  average  loss  of  the  chariot? 
By  the  express  terms  of  the  policy,  jettison  was 
one  of  the  perils  which  the  insurer  took  upon 
himself ;  but  at  the  same  time,  the  insurance 
being  also  expressly  free  from  average,  the 
jettison  must  not  be  a  partial  or  average  loss 
only,  but  must  amount  to  a  total  loss  of  the 
thing  insured,  so  that  the  inquiry  (and  which 
is  impliedly  admitted  in  the  question  submit- 
ted to  the  court  as  stated  between  the  parties) 
is,  had  the  plaintiff  a  right  to  abandon  to  the 
defendant  the  remaining  parts  of  the  chariot 
which  were  saved,  and  sue  as  for  a  total  loss  ?_ 
My  opinion  is  that  he  had. 

The  part  lost  exceeded  more  than  half  the 
value  of  the  whole  chariot,  the  thing  insured. 
The  box  being  lost,  the  chariot  cannot,  with 
any  propriety,  be  considered  so  to  have  arrived 
in  specie  as  that  it  required  to  l>e  repaired  only 
to  have  again  become  a  whole  chariot.  With 
respect  to  a  chariot  and  every  other  wheel 
carriage  having  a  box,  the  seats  for  the  per- 
sons to  be  conveyed,  wheels,  the  perch,  with 


the  axle-trees,  springs  and  other  parts  affixed 
to  it,  and  the  pole  or  shafts,  are  sometimes 
collectively  denominated  the  carriage  part,  as 
distinguished  from  the  box  and  its  immediate, 
fixtures.  If  a  wheel,  or  any  other  part  of  the 
*  carriage  part  should  be  lost,  or  be  *so  [*32O 
injured  as  to  be  wholly  unserviceable,  and, 
therefore,  a  new  part  becomes  necessary  in  the 
place  of  the  part  so  lost  or  injured,  the  chariot 
would  be  said  to  l>e  repaired  only  ;  but  if  the 
box  should  be  lost,  or  be  so  injured,  it  could 
not,  with  propriety,  be  said  that  the  chariot 
was  repaired  by  a  new  box  ;  it  would  be  con- 
siderea  as  a  new  chariot,  but  that  the  old 
carriage  part  was  made  to  serve.  The  case  of 
a  vessel,  put  by  the  plaintiff's  counsel,  is  per- 
fectly analogous  and  just.  There  may,  as  be- 
tween insured  and  insurer,  be  a  total  loss  of 


the  vessel,  although  all  the  spars,  sails,  and 
rigging  mav  be  saved.  A  new  hull  may  be 
built,  and  designedly  of  a  form  and  burden  so 
as  to  be  adapted  to  the  spars,  sails,  and  rigging 
saved,  without  any  alteration  in  them,  and  be 
fitted  out  with  them  accordingly.  This  would 
not  restore  the  identity  of  the' vessel  lost,  as  by 
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the  loss  of  the  hull  the  vessel  is  lost ;  so  by  the 
loss  of  the  box  the  chariot  ceased  to  exist  in 
specie. 

Judgment  for  the  plaintiff. 
Cited  in— 19  Wall,  645. 
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CUYLER  ET  AL.  Appellants, 

v. 
BRADT  ET  AL.,  Respondents. 

1.  Land  Patent — Expenses  of  Obtaining  Borne 
by  Several  Patentees — Deeds  between  Themselves 
— Tenants  in  Common.  2.  Conveyance — Re- 
cital of  Intent — Notice — Trusts  Implied  and 
Expressed. 

Where  several  patentees  bear,  in  equal  propor- 
tions, the  expense  of  obtaining  a  patent,  and  by  the 
recital  of  deeds  among  themselves,  it  appears  they 
intended  to  purchase  in  common,  they_  will  be  taken 
as  tenants  in  common,  and  not  as  joint-tenants, 
though  the  patent  be  to  them  jointly. 

A  conveyance  with  a  recital  of  the  intent  of  a 
purchase,  is  a  conveyance  with  notice,  and  the 
grantee  takes  subject  to  trusts  implied  as  well  as 
expressed. 

rpHE  appellants'  bill  in  the  Court  of  Chan- 
JL  eery  set  forth  : 

1st.  A  patent  of  the  3d  June,  1688,  to  Van 
Rensselaer,  Van  Cortlandt,  Van  Ness,  and  G. 
T.  Van  Vechten,  for  the  land  called  Hosick  ; 
and, 

That  no  tenancy  in  common  being  expressed, 
the  estate  at  law  was  of  course  in  joint-tenancy. 
327*]  *2d.  The  will  of  G.  T.  Van  Vechten, 
of  March  12, 1703,  1704,  devising  hisfarm,  &c., 
and  all  his  residuary  real  estate,  to  his  sons, 
Johannes  and  Volchert,  as  tenants  in  common, 
in  equal  parts. 

3d.  The  deaths  of  Van  Rensselaer  and  G. 
T.  Van  Vechten,  before  severance  of  the  joint- 
tenancy. 

4th.  A  conveyance,  afterwards,  of  October 
18,  1706,  from  Van  Ness  and  Van  Cortlandt, 
the  surviving  patentees,  to  Johannes,  as  the 
son  of  G.  T.  Van  Vechten,  which,  after  re- 
citing the  patent,  further  recites,  that  the  lands 
were  purchased  from  the  Indians,  and  the  pat- 
ent obtained  at  the  joint  and  equal  expense  of 
the  patentees  ;  that  it  was  their  true  intent, 
purpose,  and  meaning,  that  they  should  hold 
as  tenants  in  common,  without  any  advantage 
by  reason  of  joint-tenancy  or  survivorship. 
That  by  the  death  of  G.  T.  Van  Vechten  and 


NOTE.— Joint  tenancy. 

Joint  tenancy  in  not  favored  in  this  country,  chiefly 
because  of  the  incident  of  survivorship.  In  many 
states  the  rule  of  survivorship  is  abolished  by  stat- 
ute, except  in  case  of  joint  trustees,  and  in  other 
States,  estates  to  two  or  more  persons  are  declared 
to  be  tenancies  in  common,  unless  expressly  de- 
clared to  be  joint  tenancies  in  the  instruments  by 
which  they  are  created.  See  1  Washb.  Real  Prop., 
408,  note  and  statutes  there  cited.  See,  also,  stat- 
utes in  the  various  States.  Also,  Seargent  v.  Stein- 
berger,  2  Ohio,  305 ;  Parsons  v.  Boyd,  20  Ala.,  112 ; 
Nichols  v.  Denny,  37  Miss.,  59 ;  Berden  v.  VanRiper, 
16  N.  J.  L.,  7 ;  Rogers  v.  Grider,  1  Dana  (Ky.),  242  ; 
Lowe  v.  Brooks,  23  Ga.,  325. 
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Van  Rensselaer,  before  partition  or  any  act  to 
destroy  or  cut  off  the  right  of  survivorship  by 
reason  of  the  joint-tenancy,  according  to  such, 
true  intent,  purpose  and  meaning,  Van  Ness 
and  Van  Cortlandt,  as  survivors,  were,  by 
such  means,  in  the  eye  of  the  law,  become  sole 
proprietors  ;  that  they,  having  regard  to  the 
premises,  and  for  a  nominal  consideration  in 
money,  conveyed  to  Johannes  an  equal  un- 
divided fourth  part  of  the  lands. 

5th.  A  conveyance  from  Johannes,  of  Oc- 
tober 30,  1741,  to  Bradt,  Brees  and  Van  Beu- 
ren,  his  sons-in-law,  reciting  a  partition  of  part 
of  the  lands  among  the  proprietors,  on  Novem- 
ber 20,  1732,  when  lots  No.  2,  10,  11,  18,  20 
and  21,  fell  to  the  share  of  Johannes,  and  lot 
No.  7  fell  to  the  share  of  J.  Van  Rensselaer, 
and  conveying  to  them,  in  consideration  of 
£30,  all  such  right,  estate,  title,  interest  and 
demand,  whatsoever,  as  he  had  or  ought 
*to  have,  in  those  lots,  and  the  undi-  [*328 
vided  land ,  and  that  this  conveyance  was 
either  voluntary,  or  if  for  valuable  considera- 
tion, then  with  notice  of  the  right  or  claim  of 
Volchert. 

6th.  A  deduction  of  the  title  of  the  appel- 
lants as  the  representatives  of  Volchert ;  and, 

7th.  That  the  respondents  hold  as  volunteers 
under  Bradt  and  Bvees. 

The  scope  of  the  bill,  then,  was,  that  the 
appellants  might  be  let  in  for  a  moiety  of  the 
land  held  by  the  respondents  by  title  derived 
from  Bradt  and  Brees,  and  to  have  an  account 
of  the  rents  and  profits. 

To  this  bill  the  respondents  demurred,  and 
the  demurrer  being  allowed,  there  was  a  de- 
cree of  dismissal,  but  the  decree  being  reversed 
on  appeal,  and  the  cause  remanded  to  the 
Court  of  Chancery,  the  respondents  put  in 
their  answer,  and  proofs  were  taken. 

The  only  material  question,  as  to  facts  con- 
tested between  the  parties,  was,  whether  there 
was  sufficient  evidence  to  find  that  the  con- 
veyance from  Johannes,  Bradt,  Brees  and  Van 
Beuren,  was  either  voluntary,  or  if  it  was  for 
valuable  consideration,  then  that  it  was  with 
notice  of  the  right  of  Volchert. 

The  proofs  as  to  these  facts,  were, 

1st.  A  partition  deed  of  the  farm  of  G.  T. 
Van  Vechten,  between  Johannes  and  Volchert, 
of  June  9, 1707,  reciting  the  will  of  their  father. 

2d.  A  mortgage  from  Johannes  to  Coyeman, 
of  September  2,  1723,  reciting  the  deed  from 
Volchert  for  the  parcels,  which  on  the  par- 
tition, fell  to  the  share  of  Johannes,  and  which 
then  constituted  his  farm. 

3d.  A  conveyance  from  Van  Beuren  to  J. 
Van  Rensselaer  of  May  22,  1749,  reciting  a 
conveyance  *from  Johannes  to  Brees,  [*3UO 
Bradt  and  Van  Beuren,  of  August  12,  1738, 
for  all  his  farm. 

4th.  That  on  June  2,  1740,  Brees,  Bradt 
and  Van  Beuren  paid  £8  Os.  2d.  for  Johannes 
to  one  Freshneau. 

5th.  That  on  July  22,  1744-5,  Bradt,  Brees 
and  Van  Beuren  became  bound  with  him  to 
one  Dow,  for  £52,  8s.  Od. ,  and  that  they  also 
became  bound  with  him  to  one  Staats  in  about 
£300,  but  the  time  is  not  mentioned. 

6th.  That  Van  Beuren,  in  1748,  sold  his 
share  of  the  lands  under  the  conveyance  from 
Johannes,  of  October  30,  1741,  to  one  Collins, 
for  £20. 
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7th.  The  deposition  of  Bleeker,  examined  as 
a  witness.  He  testified  that  he  drew  the  deed 
from  Johannes  to  Bradt,  Brees  and  Van  Beu- 
ren,  of  October  30,  1741  ;  that  previous  to  the 
execution  of  it,  he  showed  it  to  Volchert.  who 
•directed  his  son  to  go  to  the  witness  and  tell 
Johannes  not  to  execute  it ;  that  the  son  told. 
Johannes  he  was  directed  by  his  father  to  de- 
sire him  not  to  execute  it ;  that  Johannes  im- 
mediately, thereupon,  left  the  room,  and  after 
an  absence  of  about  fifteen  minutes,  returned 
and  said,  what  shall  I  sign  V  I  have  already 
signed  to  Dow  and  Jansen  ;  that  Bradt,  Brees 
and  Van  Beuren  were  present,  and  Brees  told 
him  that  he  did  not  sign  away  any  more  than 
he  had,  and  then  Johannes  signed  it. 

On  the  hearing,  on  the  bill,  answer  and 
proofs,  the  Chancellor  again  decreed  the  bill 
to  be  dismissed,  and  thus  assigned  his  reasons. 

Mr.  President  :  I  dismissed  the  appellant's 
bill: 

1.  Because  the  crown,  having  granted  to  the 
patentees  jointly,  no  intention  of  the  patentees 
-33O*]  to  hold  *in  common  can  vary  the  nature 
of  the  estate,  either  at  law  or  equity,  from  that 
•created  according  to  the  intent  of  the  crown, 
expressed  in  the  grant. 

There  is  no  intent  that  it  should  be  otherwise 
•expressed  in  the  grant.  The  estate  was  in 
joint-tenancy.  Their  intention  to  hold  as  ten- 
ants in  common,  the  estate  which  passed  to 
them  by  the  grant,  cannot  sever  the"estate  that 
was  in  joint-tenancy. 

2.  Because  the  patentees  paid  equal  propor- 
tions of  the  purchase  money  to  the  Indians. 
This  always  makes  a  joint-tenancy  in  equity, 
where  the  estate  is  joint  in  law.     The  reason 
of  this  is  founded  on  what  is  laid  down  in  some 
of  the  books  ;  namely,  that  it  seems  to  be  the 
doctrine  of  the  Court  of  Equity,  that  where 
two  or  more  purchase  land,  and  advance  the 
money  in  equal  proportions,  and  take  a  con- 
veyance to  them  and  their  heirs,  this  is  a  joint- 
tenancy  ;  that  is,  a  purchase  of  them  jointly, 
•of  the  chance  of  survivorship,  which  may  hap- 
pen to  one  as  well  as  the  other  ;  but  where  the 
proportions  of  the  money  are  not  equal,  and 
this  appears  in  the  deed  itself,  this  makes  them 
in  the  nature  of  partners  ;  and,  however,  the 
legal  estate  may  survive,  yet  the  survivor  shall 
be  considered  but  as  trustees  for  the  others,  in 
proportion  to  the  sums  advanced  by  each  of 
them. 

It  has  already  been  intimated  that  the  pat- 
entees' having  contributed  equally  in  the  ex- 
pense of  acquiring  the  land,  was  sufficient  for 
the  implication  of  a  compact  or  trust  between 
them,  that  no  advantage  was  to  be  taken  by 
survivorship,  and  consequently,  that  the 
fitness  of  the  rule  here  cited  might  be  quest- 
ioned. 

This  is  not  only  altogether  a  refinement,  but 
it  is  also  evidently  erroneous  ;  because,  in  order 
331*]  to  equality  *in  chance  of  survivorship, 
there  ought  to  be  equality  of  age,  as  much  as  : 
-equality  of  contribution  ;  to  this  may  be  added.  ; 
that  the  correctness  of  a  court  of  equity  would  ; 
require,    that   the  presumption   that   persons 
ever  act  on  a  calculation  of  chance  or  luck, 
ought  to  be  considered  as  rather  odious,  and 
therefore,  never  to  be  assumed  as  a  ground  of 
decision. 

3.  Because,  if  the  supposed  trust  is  founded 
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on  any  agreement  between  the  original  patent- 
ees, their  heirs  should  have  been  parties  to  the 
suit,  since  they  might,  probably,  have  been 
called  to  show  that  the  conveyance  to  the  eldest 
son  was  comformable  to  the  very  terms  of  the 
agreement. 

4.  Because  the  legal  estate  being  in  the  de- 
fendants, and  no  express  trust  appearing,  the 
complainants  should  show  such  an  implied 
trust  as  is  clearly  out  of  the  statute'  of  frauds. 

5.  Because  the  present  defendants  are  bvna 
fide  purchasers,  without  notice  of  the  claim,  of 
the  complainants,  Bleeker's  testimony  being 
inconclusive  as  to  the  point  of  notice,  particu- 
larly after  so  great  a  lapse  of  time,  and  the 
death  of  all  the  parties. 

6.  Because,  there  being  no  evidence  of  fraud, 
or  of  the  commencement  of  a  suit  by  Volchert 
Van  Vechten,  as  set  forth  in  the  bill,  and  on 
which  alone  the  Court  of  Appeals  overruled 
the  demurrer,  and  the  estate  having  been  held, 
for  upwards  of  eighty  years,  by  the  purchas- 
ers under  Johannes,  without  any  suit  or  legal 
demand  upon  them  ;  the  court  will  not,  after 
such  a  lapse  of  time,  suffer  them  to  be  dispos- 
sessed by  an  implied  trust,  particularly  as  the 
estate  has,  probably,  with  many  others  in  this 
country,  increased  one  hundred  fold  [*332 
by  the    improvements    thereon    within    that 
period. 

Per  Curiam,  delivered  by  BENSON,  J.  As  to 
the  question  of  fact  above  stated,  it  is  not  requi- 
site to  say  more  than  that  the  evidence,  at 
least,  preponderates  in  favor  of  the  supposition 
that  the  conveyance  of  the  30th  October,  1741, 
although  there  might  have  been  some  pe- 
cuniary consideration  for  it,  as  from  Brees, 
Bradt  and  Van  Beuren,  yet.  that  the  greater 
inducement  or  consideration  as  from  Johannes, 
was  relationship.  This  rendered  it  moreagift 
than  a  sale.  It  appears,  that  Brees.  Bradt  and 
Van  Beuren  then  knew  of  the  will  of  G.  T. 
Van  Vechten,  and  of  the  conveyance  from  the 
surviving  patentees  to  Johannes,  so  that  the 
conveyance  from  Johannes  to  Bradt,  Brees  and 
Van  Seuren  was  not  only  voluntary,  but  they 
took  with  a  notice  of  the  right  of  Vo'lchert,  and 
either  the  one  or  the  other  is  sufficient  for  the 
appellants. 

Although  the  evidence  is  mentioned  as  pre- 
ponderating only,  the  inference  is  not,  there- 
fore, intended  to  be,  that  if  it  was  necessary, 
it  could  not  be  shown  to  be  perfectly  satisfac- 
tory. 

As  to  the  question  of  law,  or  right  between 
the  parties,  it  is  to  be  observed  that  a  use  is  a 
right  in  one  person,  to  have  the  use  or  profits 
or  beneficial  interest  of  land,  and  another  per- 
son to  have  the  right ;  that  is,  to  be  the  legal,  or 
formal  possessor  or  tenant  of  it.  These  uses 
were  borrowed  from  the  civil  law,  and  intro- 
duced at  first  bv  the  clergy,  to  evade  the  stat- 
utes of  mortmain  by  procuring  a  natural  per- 
son to  hold  the  land",  but  to  the  use  of  the  cor-, 
porate  or  politic  rx-rsons,  the  monastery,  or  re- 
ligious house.  This  'contrivance  was  [*333 
afterwards  used  as  a  means  to  enable  persona 
to  devise,  and  also  to  prevent  forfeitures  by 
centui  (fite  use. 

The  land  itself  could  not  be  devised,  but 
the  use  might  ;  the  land  was  forfeimble  for 
crimes,  but  the  use  was  not ;  the  only  remedy 
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for  cestui  que  use,  the  person  having  the  right 
to  the  use,  against  his  feoffee  to  use,  the  per- 
son holding  the  land,  if  he  refused  to  let  him 
have  the  use  of  the  land,  was  in  a  court  of 
equity.  Afterwards,  the  statute  of  uses,  by 
annexing  the  possession  to  the  uses,  gave  the 
cestui  gut,  use  a  complete  remedy  at  law.  This 
produced  a  distinction  between  executed  and 
executory  uses,  the  former  being  where  the 
possession  'is,  by  force  of  the  statute,  trans- 
ferred to  the  cestui  que  use,  so  that  tht  feoffee 
to  the  use  is  only,  as  it  were,  to  forbear  or  be 
passive,  and  the  use  will  execute  itself  in  the 
cestuique  use ;  the  latter  is  where  an  act  is  nec- 
essary by  the  feoffee  to  the  use,  to  execute  the 
use,  as  to  convey  over  the  land,  or  to  receive 
and  pay  over  the  profits,  &c.,  and  since  the 
statute,  executory  uses  have  been  more  gener- 
ally distinguished  by  the  appellation  of  trusts, 
which  hath  produced  different  appellations  for 
the  parties ;  the  feoffee  to  the  use  is  called  the 
trustee ;  the  cettue  que  use  is  called  the  cestui 
que  trust.  The  execution  of  trusts  can  be  still 
compelled  in  equity  only,  and  are  there  sub- 
ject to  the  like  rules  with  uses  at  law ;  they 
are  assignable ;  they  are  transmissible  by  de- 
scent and  devise,  and,  which  is  peculiarly  to 
be  attended  to  in  the  present  case,  the  posses- 
sion of  the  cestui  que  trust,  and  the  rights  of 
the  latter  may  be  barred  by  the  statute  of  limita- 
334*]  tions,  in  like  manner  as*uses  or  titles  at 
law.  But  trusts  are  implied  or  expressed  ;  im- 
plied trusts  are  such  as  arise  from  the  case, 
which  is,  therefore,  the  fact,  and  the  trust  is 
the  right  arising  from  that  fact ;  express  trusts, 
not  being  to  be  deduced  from  the  case  itself, 
must  be  declared.  No  particular  form,  how- 
ever, is  requisite  in  declaring  them,  and  they 
may  be  declared  at  any  time.  Before  the  stat- 
ute'of  frauds  and  perjuries,  the  evidence  of 
the  declaration  might  have  been  by  parol ;  it 
must  now  be  bj  writing.  Purchasers  for  a 
valuable  consideration,  from  a  trustee,  do  not 
purchase  at  their  peril  against  the  trust,  and, 
therefore,  they  will  not  be  adjudged  to  have 
purchased,  subject  to  the  trust,  unless  it  is 
proved  they  had  notice  of  it. 

To  apply  what  is  here  premised  to  the  pres- 
ent case,  it  might  be  insisted  that  G.  T.  Van 
Vechten  having  contributed  an  equal  fourth 
part  of  the  expense  in  acquiring  the  land,  that 
fact,  therefore,  was  in  itself  sufficient  to  imply 
an  existing  trust  in  favor  of  him  ;  that  he  was 
to  have  an  equal  fourth  part  of  the  land  in 
severally,  and  that  a  court  of  equity  would, 
accordingly,  in  case  of  his  death,  have  com- 
pelled the  surviving  patentee  to  have  conveyed 
a  fourth  part  to  his  representatives ;  by  the 
conveyance,  however,  from  the  surviving  pat- 
entee to  Johannes,  the  necessity  of  recurring 
to  mere  implication,  for  the  trust,  is  saved, 
the  recital  in  that  conveyance  being  a  sufficient 
declaration  in  evidence,  that  such  trust  was 
expressed  between  the  patentees,  and  coeval 
with  their  intention  to  acquire  the  land ;  it 
was  their  true  intent,  purpose,  and  meaning 
that  they  should  hold  as  tenants  in  common, 
without  any  advantage  by  reason  of  joint 
335*]  tenancy  or  survivorship.  '  *The  trust, 
therefore,  being  an  interest  devisable,  a  moiety 
of  the  fourth  of  G.  T.  Van  Vechten  passed 
by  his  will  to  Volchert,  and  the  conveyance 
from  the  surviving  patentees  is  to  be  deemed 
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the  act  by  them  in  the  execution  of  the  trusts  ; 
so  that  Johannes,  as  to  a  moity  of  the 
lands  thereby  conveyed  to  him,  took  by  im- 
plication or  construction  of  law,  in  trust  for 
Volchert,  and  this  hath  been  transmitted  to- 
the  appellants,  his  representatives.  Johannes 
not  having  done  any  act  in  breach  of  the  trust , 
or  adverse  to  it,  so  as  to  be  considered  as. 
equivalent  to  a  disseisin  at  law,  until  the  con- 
veyance of  October  80,  1741,  the  possession, 
therefore,  of  Johannes  to  that  time,  being  to- 
be  deemed  the  possession  of  Volchert,  which 
being  within  sixty  years,  when  the  appellant* 
filed  their  bill ;  and  that  conveyance  being- 
voluntary,  or  they  having  notice  at  the  time  of 
the  right  of  Volchert,  the  appellants  are, 
therefore,  entitled  to  a  decree  for  a  moiety  of 
the  lands.  Laches  are,  nevertheless,  so  to  be 
imputed  to  them  that  it  would  not  be  proper 
for  a  court  of  equity  to  aid  them  to  recover 
the  rents  or  profits. 

It  will  suffice  to  say,  as  a  general  answer  to- 
the  reason  not  specifically  replied  to,  that  it  is 
obviously  to  be  collected  from  what  has  al- 
ready been  suggested,  that  with  respect  to  the 
allegation  in  the  bill  of  a  suit  by  Volchert 
against  Johannes  for  the  recovery  of  the  land, 
it  not  being  proved,  no  notice  was  taken  of  it 
on  the  hearing  of  this  appeal,  either  by  the 
court  or  the  counsel. 

/ 

DECREE.  On  hearing  counsel  on  both  sides, 
on  the  appeal,  in  this  cause,  this  court  doth 
adjudge  and  decree  that  the  decree  of  the  said 
Court  of  Chancery  *in  this  cause  be  [*33fr 
reversed,  and  instead  thereof  this  court  doth 
further  adjudge  and  decree  that  the  respond- 
ents do,  by  sufficient  conveyances,  convey  to 
the  appellants  severally  in  fee-simple,  accord- 
ing to  their  respective  shares  or  interest  there- 
in, as  they  have  in  their  bill  of  complaint  set 
forth,  their  title  to  the  same,  under  Volchert 
Van  Vechten,  one  of  the  residuary  devisees,, 
named  in  the  will  of  Garrit  T.  Van  Vechten, 
also  in  the  said  bill  set  forth,  an  equal  undi- 
vided moiety  of  such  of  the  lands  conveyed  by 
Johannes  Van  Vechten,  the  other  i^siduary 
devisee  named  in  the  said  will,  to  Bernardus- 
Bradt,  Hendrick  Brees,  and  Barent  Van  Beu- 
ren,  by  conveyance  bearing  date  October  30, 
1741,  in  the  said  bill  mentioned,  and  held  by 
the  said  respondents  by  title  deprived  from  the 
said  Bernard  us  Bradt  and  Hendrick  Brees,  or 
either  of  them,  and  that  the  said  bill,  as  far 
forth  as  the  same  prays  that  the  respondents 
may  account  for  the  rents  or  profits  of  the 
said  lands,  be  dismissed.  And  except  as  to- 
the  costs  intended  in  the  decree  of  this  court 
on  the  former  appeal  between  the  said  parties, 
that  they  respectively  pay  their  own  costs  on 
this  appeal,  and  which  have  hitherto  accrued 
in  the  said  Court  of  Chancery,  and  that  as  to- 
all  such  other  costs  as  shall  hereafter  accrue 
in  the  said  Court  of  Chancery,  the  respond- 
ents pay  to  the  appellants  their  costs  in  that 
behalf  to  be  taxed.  And  it  is  ordered  that  the 
said  cause  be  remanded  to  the  said  Court  of 
Chancery,  and  that  all  necessary  orders  and 
directions  be  there  given  for  carrying  this  de- 
cree into  effect. 


Decree  of  reversal. 
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JACKSON,  ex  dem.  SMITH, 

v. 
HAMMOND. 

Incorporation  of   Churches — Taking  Land   by 
Devise. 

Our  statute  of  1784,  enabling:  churches,  &c.,  to  In- 
corporate themselves,  does  not  enable  them  to  take 
lands  by  a  devise. 

Citations— Stat.  Hen.  VIII.;  Stat.  April  6, 1784. 

TSRAEL  SMITH,  being  seized  in  fee  of  the 
J-  premises  in  question,  by  his  will  of  July 
21,  1774,  devised  them  "to  the  trustees  of  the 
town  of  Brookhaven,  and  their  successors  for- 
ever, upon  trust  and  confidence,  and  to  the 
intent  and  purpose  that  they  did,  and  should, 
after  his  decease,  rent  and  hire  the  same  to 
any  person  at  their  will,  and  pay  the  rents  and 
hires  thereof,  after  the  expiration  of  the  time, 
during  which  the  same  should  be  legally 
charged  and  incumbered  with  the  lawful  main- 
tenance and  dower  of  his  wife,  into  the  hands 
of  the  regular  minister  and  other  ruling  offi- 
cers for  the  time  being  of  the  Baptist  Church 

of  Christ  at  ."    The  testator  died  on 

November  1,  1780,  and  his  widow  about  ten 
years  thereafter. 

The  trustees  of  the  Baptist  Church  had,  from 
the  death  of  the  widow,  received  the  rents 
and  profits  of  the  premises,  and  the  defendant 
at  the  time  of  the  commencement  of  this  suit, 
held  the  premises  under  them.  The  lessor  of 
the  plaintiff  was  heir  to  the  testator.  The 
trustees  of  the  town  of  Brookhaven  were,  at 
the  time  of  making  the  will,  and  then  were  a 
corporation  capable  to  take  and  hold  lands. 
The  question  was,  "  is  the  plaintiff  entitled 
to  recover  ?  " 

Per  Curiam,  delivered  by  BENSON,  J.  By 
the  law  of  England,  and  which,  as  such  be- 
came the  law  of  the  colonies,  lands  were  devis- 
able only  in  virtue  of  the  statute  of  Hen. 
VIII. ,  commonly  known  as  the  statute  of  wills. 
Special  customs  were  exceptions  to  the  com- 
mon or  general  law ;  but,  being  local,  they 
formed  no  part  of  our  law,  and  the  right  or 
338*]  *power  to  devise  granted  by  the  stat- 
ute, being  expressly  limited  or  restricted  from 
extending  to  a  right  or  power  to  devise  to  cor- 
porations, the  devise  in  the  will  of  Israel 
Smith  to  the  trustees  of  Brookhaven,  ought, 
therefore,  to  be  adjudged  void  ;  so  that  on  his 
death  the  lands  descended  to  the  lessor  of  the 
plaintiff  as  his  heir-at-law.  This  must  be  ad- 
mitted, unless,  as  is  contended  for  on  the  part 
of  the  defendant,  by  our  statute  of  April  6, 
1784,  enabling  churches,  &c.,  to  incorporate 
themselves,  they  are  constructively,  with  re- 
spect to  lands  possessed  or  held  by  them  at 
the  time  of  their  incorporation,  mane  capable 
to  take  by  devise  ;  and  that,  to  that  end,  the 
incorporation  is  to  relate  to  the  death  of  the 
testator,  so  as  to  overreach  the  rights  of  all 
others  claiming  under  him. 

It  must  be  acknowledged  that  if  the  words 
"devised"  and  "devise, "in  the  4th  section,  had 
either  been  wholly  omitted,  or  if  in  the  sen- 
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tence  in  which  they  are  found  they  had  been 
made  expressly  to  refer  only  to  goods  or  chat- 
tels, there  would  then  not  have  been  a  possible 
ground  for  a  constructive  capacity  in  these 
corporations  to  take  and  hold  land's  also  by 
devise.  The  question,  therefore,  between  the 
parties  may  be  more  precisely  stated  to  be, 
whether  the  construction  contended  for  is  nec- 
essary in  order  to  satisfy  these  words  or  to 
give  them  their  requisite  dut  sense  and  mean- 
ing, considered  as  predicates  or  relatives,  and 
the  words  "lands,  tenements,  hereditaments, 
goods,  and  chattels,"  considered  as  subject*  or 
antecedents. 

The  rule  reddenda  gunt  ringula  ringuli*  is 
obviously  applicable  in  this  case,  and  by  a  trans- 
position, equally  obvious,  the  sentence  may 
be  made  to  read  "all  temporalities,  whether 
the  same  consists  of  lands,  tenements,  heredit- 
aments, goods  or  chattels,  given  or  granted, 
*or  of  goods  or  chattels  devised,"  &c.,  [*33J> 
whereby  a  perfect,  although  a  less  extensive, 
sense  and  meaning  will  be  given  to  the  word 
"devised"  and  its  concomitant  devise,  and  the 
sentence  will  be  rendered  consistent  both  with 
itself  and  with  law,  and  especially  with  the 
concluding  sentence  in  the  section*  "that  the 
trustees  shall  hold  the  church  and  lands  there- 
unto belonging  by  whatsoever  name  or  person 
the  same  were  purchased  or  had,  or  to  them 
given  or  granted,  in  as  full  a  manner  as  if  they 
had  been  legally  incorporated  and  made  capa- 
ble to  take,  receive,  purchase,  have,  hold,  use 
and  enjoy  the  same." 

The  only  manner  in  which,  had  they  been 
incorporated,  they  were  capable  of  taking,  «fcc.. 
being  by  gift  or  grant  and  not  by  devise,  it  is, 
therefore,  not  unworthy  of  notice  that  in  the 
latter  sentence  the  word  "devise"  is  omitted, 
and  the  words  "given  or  granted, "  only  used,  to 
which  may  be  added,  that  if  the  construction 
contended  for  the  plaintiff  is  to  obtain,  then 
this  construction  will  follow,  that  the  Legis- 
lature must  be  supposed  to  have  intended  to 
give  to  a  church  a  capacity  to  hold  lands  taken 
or  acquired  as  it  were,  before  their  incorpora- 
tion, and  refuse  to  them  a  capacity  to  take  nnd 
consequently  to  hold  lands  acquired  after  their 
incorporation,  and  without  a  reason  for  the  dis- 
crimination ;  for,  whether  the  acquisition  was 
before  or  after  the  incorporation,  or  whether  it 
was  by  gift  or  grant  or  by  devise,  was  imma- 
terial as  long  as  the  value  was  within  the  sum 
limited  by  the  statute.  As  to  the  argument 
deduced  from  the  expression  in  the  statute, 
"although  such  gift,  grant  or  devise  may  not 
have  strictly  been  agreeable  to  the  rigid  rules 
of  law,"  and  that  the  restriction  or  limitation 
in  the  statute  of  wills  from  devising  to  corno- 
tions  *is  to  be  considered  in  the-  nature  [*34O 
of  a  strict  or  rigid  rule  of  law,  and.  therefore, 
intended  to  be  dispensed  with  by  these  provis- 
ional expressions,  it  would  be  sufficient  to  ob- 
serve that  it  is  only  colorable  at  best. 

I  will,  however," in  answer,  state  that  if  the 
will  in  the  present  instance  had,  after  the  pos- 
session and  incorporation  of  the  Baptist 
Church,  the  eettuiqvt  trutt  in  it  been  discovered 
to  have  been  attested  by  only  two  witnesses, 
the  heir-at-law  would  be  entitled  to  recover  the 
lands  ;  this,  I  assume,  a<*  unnecessary  to  be  de- 
monstrated, and,  therefore,  if  the  expressions 
cited  were  not  competent  to  cure  a  mere  imper- 
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fection  in  the  devise,  surely  they  must  be  less 
so  wholly  to  create  a  devise  ;  if  they  must 
yield  to  the  rule  and  of  questionable  utility 
in  the  statute  of  frauds,  much  more  must  they 
yield  to  the  rule  confessedly  highly  provident 
in  the  statute  of  wills.  I  will  only  add  that, 
supposing  the  statute  of  Hen.  VIII.  never  to 
have  passed,  and  that  we  had  not  had,  as  was 
the  fact,  any  statute  of  wills  of  our  own  till 
the  present  one  of*1787,  would  the  incorporat- 
ing statute  now  under  consideration,  in  such 
case,  have  been  deemed  impliedly  to  alter  the 
common  law  so  far  as  to  give  a  right  to  devise 
to  a  church,  congregation,  or  other  religious 
society  only?  If  not,  and  the  statute  of  Hen. 
VIII.  having  passed,  and  with  the  express  re- 
striction or  limitation  already  mentioned  should 
we  now.  therefore,  decide  for  the  defendant, 
will  it  not  follow  from  the  decision  that  terms 
less  explicit  and  less  forcible  will  suffice  for  an 
implied  enlargement  or  extension  of  an  express 
restriction  or  limitation  in  a  grant  of  a  right  or 
power  than  for  an  implied  right  or  power,  no 
otherwise  to  be  considered  as  prohibited,  ex- 
341*]  cept  as  *it  hath  never  been  positively 
granted  ?  Where  shall  we  find  the  rule  or 
principle  for  the  difference  in  this  respect  in 
the  two  cases  ?  My  opinion  is  that  the  words 
"devised"  and  "devise"  in  the  statute  refer  only 
to  goods  and  chattels,  and  that  to  make  them 
refer  also  to  lands,  tenements  and  heredita- 
ments, would  be  a  construction  too  extensive 
to  be  waranted  by  law,  and  consequently  that 
there  must  be  judgment  for  the  plaintiff. 

Judgment  for  t?ie  plaintiff  accordingly . 
Cited  in— 9  Cow.,  486 ;  33  Barb.,  313 ;  3  Sand.,  362. 
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BROWNE  ET  AL. 


ROBINSON  AND  HARTSHORNE. 

1.  Sale— By  Known  Factor— Set  Off  of  Debt 
Due  from  Factor.  2.  Id. — Id. — Action  by 
Principal.  3.  Factors  in  New  York  City — 
Cmtom — Sale  on  Credit. 

Where  goods  are  sold  by  a  known  factor  of  a 
house,  a  set-off  cannot  be  made  against  them  by  the 
purchaser,  for  a  debt  due  from  the  factor  in  his  own 
right  if  the  goods  be  actually  those  of  his  principal, 
though  the  factor  do  carry  on  business  for  himself, 
and  nothing  be  said  at  the  time  of  sale  respecting 
the  ownership  of  the  goods.  On  a  sale  by  the  known 
factor  of  a  house,  the  principal  may  immediately 
maintain  an  action  against  the  vendee. 

Factors  in  New  York  may,  by  custom,  sell  on  a 
credit,  at  the  risk  of  their  principal. 


0 


N  a  motion  by  the  defendant,  to  set  aside 
the  verdict  in  this  cause,  Mr.  Justice  Lewis, 


before  whom  it  was  tried  at  the  October  Term, 
1799,  made  the  following  report : 

"  This  was  action  of  asxumpsit  for  iron  sold 
and  delivered  by  the  plaintiffs  to  the  defend- 
ants. Plea,  the  general  issue.  At  the  trial, 
the  plaintiffs  produced  as  a  witness,  Henry  B. 
Franklin,  late  a  clerk  of  Nicholas  Cooke, 
formerly  of  the  city  of  New  York,  merchant, 
deceased,  who  proved  that  the  iron  mentioned 
in  the  declaration  was  consigned  by  the  plaint- 
iffs to  Cooke,  to  be  sold  by  him  as  their  factor. 
That  on  or  about  November  7,  1796,  as  nearly 
as  the  witness  could  recollect,  Cooke  sold  the 
iron  to  the  defendants  for  the  sum  of  $1,080, 
payable  at  seventy  days  ;  but  at  the  time  of 
such  sale  no  notice  was  given  to  the  defend- 
ants (nor  was  any  evidence  offered,  to  show 
*that  they  knew)  that  the  sale  was  [*342 
made  by  Cooke,  as  factor  or  agent,  lor  the 
plaintiffs  or  any  other  persons.  He  testified, 
however,  that  it  was  generally  known  that 
Cooke  was  factor  to  the  plaintiffs  ;  but  that  he 
then  transacted  business  as  well  on  his  own 
account  as  upon  commission. 

"That  after  the  delivery  of  the  iron,  and 
before  the  death  of  Cooke,"the  witness,  as  his 
clerk,  called  upon  the  defendants  with  a  bill 
of  parcels  for  the  same,  and  requested  their 
note  for  the  amount,  which  they  refused  to 
give,  alleging  that  they  held  a  note  given  to 
them  by  Cooke,  for  nearly  the  same  amount, 
which  would  fall  due  about  the  same  time, 
and  that  they  intended  to  set  it  off  against  the 
amount  of  the  iron.  They  at  the  same  time 
showed  the  note  to  the  witness. 

"  That  Cooke  was,  at  the  time  of  the  sale, 
and  until,  and  at  his  death,  indebted  to  the 
plaintiffs  in  the  sum  of  $20,000  and  upwards. 
That  after  his  death,  and  before  the  expiration 
of  the  credit  of  seventy  days,  one  of  the  pilant- 
iffs  called  with  the  witness,  upon  the  defend- 
ants, and  informed  him  that  the  iron  was  sold 
by  Cooke,  as  factor  of  the  plaintiffs,  and,  at 
the  same  time,  gave  notice  that  they  should 
expect  payment  of  the  same,  upon  which,  one 
of  the  defendants  answered  to  the  plaintiff,  that 
he  did  not  know  him,  and  would  not  pay  him. 
It  also  appeared,  that  one  of  the  plaintiffs, 
after  the  above  conversation,  became  the  ad- 
ministrator of  Cooke's  estate.  It  was  also 
proved  that  it  is  the  custom  of  New  York  for 
factors  to  sell  on  credit  at  the  risk  of  the  prin- 
cipal, and  that  it  was  the  uniform  usage  in 
Cooke's  store  to  sell  agreeably  to  such  custom, 
and  *that  in  this  case  the  goods  were  [*343 
sold  at  the  plaintiffs'  risk  upon  the  common 
commission  in  such  cases.  The  plaintiffs  there 
rested  their  cause,  and  the  defendants  moved 
for  a  nonsuit,  upon  the  ground  that  no  offer  of 
indemnity  against  the  claims  of  Cooke,  or  his 
representatives,  had  been  made  by  the  plaint- 
iffs to  the  defendants,  which  motion  was  over- 
ruled by  the  judge. 

"  On  the  part  of  the  defendants,  evidence 


NOTE.— Set-off— Between  what  parties  aUmced — 
Factorx  and  broker*. 

If  one  buy  goods  of  one  holding  himself  out  as  a  fac- 
tor, or  knowing  him  to  be  such,  he  cannot,  in  an  ac- 
tion by  the  real  owner  for  the  price,  set-off  a  debt 
due  him  from  the  factor.  Dunn  v.  Wright,  51 
Barb.,  344;  Gordon  v.  Church,  2  Caines,  299;  Fish 
v.  Kempton,  7  C.  B.,  687 ;  Bliss  v.  Bliss,  7  Bosw.,  339. 

Where  the  goods  are  sold  by  the  factor  as  j/rtndital, 
and  the  purchaser  has  no  knowledge  that  he  is  not 
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the  owner,  a  debt  due  the  purchaser  from  the  fac- 
tor, may  be  set  off  in  an  action  by  the  owner  against 
the  purchaser.  Hogan  v.  Shorb,  24  Wend.,  458: 
Purchell  v.  Salter,  1  Q.  B.,  197;  Carr  v.  Hinchliff,  4 
B.  &  C.,  547 ;  Pigeon  v.  Osborn,  12  A.  &  E.,  715 ;  Parker 
v.  Donalson,  2  Watts  &  8.,  9;  Gardner  v.  Allen,  6 
Ala.,  187 ;  Dunn  v.  Norwood,  14  C.  B.  N.  8.,  574 ; 
Dixon,  Ex-parte,  etc.,  4  L.  R.  Ch.  Div.,  133. 

"A  Irrokcr  being  one  to  whom  good*  are  not  in- 
trusted and  who  usually  and  properly  sells  in  the 

CAINES'  CASES,  2. 


1805 


LAIGHT  v.  MORGAN. 


348 


was  then  offered  to  be  produced  that  at  the 
time  of  the  sale  of  the  said  goods,  and  notice 
to  pay  the  plaintiffs,  they  held  Cooke's  note, 
dated  July  22,  1796,  for  $1,080.25,  payable  in 
six  months  after  the  date,  and  that  they  had 
since  held,  and  still  did  hold  it,  which  note 
was  intended  to  be  offered  as  payment.  This 
evidence  was  objected  to  by  the  counsel  for 
the  plaintiffs,  as  inadmissible  under  the  present 
issue,  and  that  it  would  be  equally  so  if  a 
notice  had  been  annexed  to  the  plea.  Where- 
upon the  judge  rejected  that  evidence,  and 
directed  the  jury,  that  the  law  was  with  the 
plaintiffs,  and  that  the  note  of  Cooke  could 
not  be  set  off  under  this  issue.  Upon  which, 
the  jury  found  a  verdict  for  the  plaintiffs  for 
the  price  of  the  iron,  with  interest  from  the 
expiration  of  the  seventy  days'  credit." 

Per  Ouriam.  Where  goods  are  purchased 
from  a  factor  sdenter,  with  intent,  by  the  pur- 
chaser, to  set  off  against  the  purchase,  a  de- 
mand which  he  may  have  against  the  factor, 
the  principal  may,  in  such  case,  and  as  on  a 
sale  made  immediately  by  himself,  have  a  suit 
against  the  purchaser,  at  any  time  before  pay- 
ment to  the  factor,  every  purchase  so  made 
344*]  with  *intent  solely  thereby  to  obtain 
payment  or  security  from  the  factor  being,  as 
against  the  principal,  fraudulent. 

Motion  refused. 
Cited  in-9  Cow.,  327;  26  How.,  523;  7  Bos.,  352. 


COURT  OF  ERRORS. 


WILLIAM  LAIGHT  ET  AL. 

v. 
JOHN  MORGAN  ET  AL. 

Bill  in  Equity— Perpetuate  Testimony— Estab- 
lish Title  —  Quiet  Ponsession  —  Transfer  to 
Chancery— Affidavit  Necessary.  2.  Id. — De- 
murrer to  Whole — Part  Defective. 

Where  a  bill  seeks  an  examination  of  witnesses 
tie  l>enc  ease,  on  account  of  age,  &c.,  an  affidavit  of 
the  facts  on  which  the  application  is  founded  is  nec- 
essary. So  on  a  bill  to  nave  a  title  established,  and 
for  quiet  possession :  for  whenever  a  bill  sevks  to 
transf  er  a  matter  cognizable  by  law  to  chancery,  un 
affidavit  of  the  facts  on  which  it  is  required  should 
be  stated.  When  a  bill  requires  an  affidavit  to  some 
parts  and  not  to  others,  a  demurrer  to  the  whole  for 
want  of  that  affidavit  is  bad. 


rPHE  substance  and  points  in  this  case  are  so 
-L  well  stated  in  the  decision  of  the  court,  that 
it  is  unnecessary  to  do  more  than  give  the  opin- 
ion on  which  it  was  pronounced. 

KENT,  J.  The  bill  of  complaint  in  the  cause 
appears  to  have  had  three  objects,  viz. ; 

To  obtain  a  discovery  of  facts  from  the  de- 
fendants; to  perpetuate  testimony;  and  to  ob- 
tain specific  relief. 

Upon  the  demurrer  to  the  whole  bill,  there 
were  seven  causes  of  demurrer  assigned.  The 
last  three  causes  were  assigned  in  the  same 
words  as  in  the  similar  case  of  Le  Roy  el  al. 
v.  Service  et  al.,  which  was  before  the  court 
last  year,  and  by  the  decision  then,  are  to  be 
deemed  as  having  been  overruled.  The  fourth 
cause  of  demurrer  was  abandoned  by  the 
counsel  for  the  respondents  upon  the  argu- 
ment, as  untenable.  If  the  third  cause  be  not 
equally  so,  it  is,  perhaps,  not  material  in  the 
present  case,  since,  as  I  shall  presently  show, 
the  decision  of  this  cause  finally  depends  upon 
this  single  point,  viz. :  if  any  part  of  the  bill 
requires  an  answer,  is  a  demurrer  to  the  whole 
bill  good? 

I  confine  myself,  therefore,  to  the  consider- 
ation of  these  two  questions,  as  arising  out  of 
the  two  first  causes  of  demurrer. 

*1.  To  what  objects,  if  any,  in  the  [*345 
bill,  was  an  affidavit  requisite? 

2.  If  not  for  every  object,  is  a  demurrer  to 
the  whole  bill,  for  the  want  of  such  affidavit, 
maintainable? 

1.  The  bill  alleges  the  loss  of  papers  material 
to  the  complainant's  title,  and  seeks  a  discovery 
concerning  them  from  the  defendants.  This 
is  a  matter  within  the  ordinary  and  proper 
jurisdiction  of  a  court  of  equity,  and  so  far 
it  is  conceded  that  the  bill  did  not  require  an 
affidavit.  The  bill  further  seeks  for  the  ex- 
amination de  bene  esse  of  witnesses,  who  are 
alleged  to  be  aged  or  infirm  or  resident  abroad, 
.and  for  this  purpose,  I  conceive  that  an  affida 
Vit  was  requisite,  by  the  practice  of  the  court, 
stating  generally  the  age,  infirmity,  and  place 
of  residence  of  the  witnesses,  and  as  no  affi- 
davit of  this  kind  was  put  in  during  any  stage 
of  the  cause,  a  demurrer  to  that  part  of  the  bill 
might  have  been  good.  The  bill  finally  prays  to 
have  the  title  of  the  complainants  to  two  tracts 
of  land  established,  and  quiet  possession  given 
to  them.  This  is  a  matter  properly  of  legal 
jurisdiction,  and  relievable  by  the  courts  of 
common  law;  and  for  this  reason,  I  deem  an 
affidavit  to  the  truth  of  the  material  facts 
stated  in  the  bill  to  have  Ixt-n  requisite. 

It  appears  to  me  to  be  an  established,  as  well 
as  a  reasonable  and  fit  rule,  that  whenever  a 
bill  seeks  to  transfer  to  chancery  »  question 


name  of  his  principal  and  who  is  understood  to  be 
only  an  agent  whether  he  sells  In  his  own  name  or 
not,  stands  only  on  the  footing  of  an  ug<  -n  t .  And  if 
an  action  be  brought  by  an  agent  in  his  own  name, 
for  a  debt  due  to  his  principal,  the  defendant  may 
set  off  a  debt  due  from  such  principal.  In  general 
if  an  asrent  be  permitted  by  his  principal  to  act  as  if 
he  were  the  principal  and  not  an  agent,  one  dewing 
with  him  and  supposing  him  to  be  a  principal,  ac- 
quires the  same  rights,  and  among  them  the  ritfht  Of 
set-off  which  he  would  have  if  the  agent  were  a 
principal ;  nor  can  he  be  subsequently  deprived  of 
these  rights  by  the  coming  in  or  a  third  party  who 
was  a  stranger  to  him  in  the  original  transaction. 
2  Parsons  on  Contracts,  743  et  «e</. 
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See,  further,  us  to  distinction  between  brokers  and 
factors  rctrordlnK  set-off.  Bliss  v.  Blfcw,  7  Ifcmw..  3W  ; 
Hnringv.  Corrie,  2  B.  &  Aid..  1.77. 

For  full  discussion  of  the  general  subject,  Me 
Waterman  on  Set-off,  pp.  :t£.  :tS»  i2d  ed.).  tW,  al*o. 
White  v.  Jnudon.  0  B4»sw..  415;  Alson  v.  < 'nines,  10 
Johns.,  :««;  Fostrr  v.  Hoyt,  2  Johns.  <^w.,  387; 
Greene  v.  ('hickering,  10  Mo..  1OB;  White  v.  Tucker, 
10  IM.  Ann.,  ftr>4  ;  Wilson  v.  Codman.  3  ('ranch,  ISO; 
Bnring  v.  Corrie.  2  B.  A  Aid.,  187:  Morris  v.  Cleashy, 
4  M.  &  S..  56«:  Semonza  v.  Brinsley,  18  (,'.  B.  X.  S., 
4«7;  Borries  v.  Imp.  <ttt.  Bank.  9  L.  It.  C.  P-,JW; 
Isbergv.  Bowden.  8  Kxeh.,  H52;  22  En*.  L.  Sc  Kq., 
561 ;  Jarvis  v.  Chappie,  2  Chittf ,  887. 
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properly  cognizable  by  the  courts  of  law,  the 
facts  rendering  such  transfer  proper,  must  be 
verified  by  oath;  so  that  a  suitor  shall  not, 
upon  mere  suggestion  or  pretext,  break  in 
346*]  *upon  and  disturb  the  settled  bound- 
aries of  the  courts  of  justice. 

As,  therefore,  the  bill  in  request  to  one  ob- 
ject, the  discovery  did  not  require  an  affidavit, 
and  in  respect  to  the  other  two  objects,  to  wit, 
the  examination  of  witnesses,  and  the  relief, 
did  require  one,  this  leads  me  to  consider, 

2.  The  second  question,  viz.,  whether  a  de- 
murrer to  the  wh&le  bill,  for  the  want  of  such 
affidavit,  be  good? 

It  is  an  established  and  convenient  rule  of 
pleading,  in  chancery,  that  you  may  meet  a 
complainant's  bill  by  several  modes  of  defense. 
You  may  demur  to  one  part,  answer  to  another, 
plead  to  a  third,  and  disclaim  to  a  fourth  part 
of  the  bill.  If,  therefore,  a  bill  seeks  a  dis- 
covery of  a  matter  which  is  proper,  and  like- 
wise seeks  discovery  of  other  matter,  which  is 
not  proper;  as,  for  instance,  matter  which 
would  charge  the  defendant  with  a  crime,  the 
defendant  must  answer  to  the  proper,  and  may 
demur  to  the  improper  questions  put  to  him,  or 
he  may  answer  to  the  proper  questions,  taking 
no  notice  of  the  residue.  So,  if  a  bill,  as 
in  the  present  case,  seeks  for  a  discovery,  and 
also  for  relief,  consequential  to  such  discovery, 
the  bill  being  good  for  the  one  object,  with- 
out affidavit,  and  not  for  the  other,  the  de- 
fendant ought  to  meet  the  sound  part  of  the 
bill  by  an  answer,  and  be  left  to  his  own  op- 
tion whether  he  will  demur  or  not  to  the  other 
part. 

I  do  not  find  any  authoritative  rule  declaring 
that  if  a  bill  be  bad  in  part  only,  and  good  in 
other  parts,  the  whole  bill  thereby  becomes 
vitiated,  and  will  be  dismissed  on  a  general 
demurrer.  The  settled  rule  is  most  assuredly 
347*]  otherwise,  and  a  bill,  combining  *dis- 
covery  and  relief,  without  affidavit,  though 
liable  to  demurrer,  as  to  the  relief  sought, 
shall,  nevertheless,  be  retained  and  supported ' 
for  the  purpose  of  discovery. 

A  different  rule  would  be  very  inconvenient 
and  unnecessarily  grievous.  To  support  a 
demurrer  to  a  whole  bill,  when  part  of  it,  had 
that  part  been  separate  and  distinct,  would 
have  required  an  answer,  is  to  send  a  party 
back  to  travel  the  same  ground  over  again, 
with  much  expense  and  loss  of  time,  and  to  no 
useful  purpose.  He  must  file  the  same  bill 
anew,  with  the  omission  only  of  the  excep- 
tionable prayers,  and  repeat  the  former  pro- 
cess for  bringing  the  defendant  into  court, 
who,  when  he  arrives,  will  be  in  no  better  sit- 
uation than  he  was  before  ;  since  the  same 
answer  which  might  have  been  sufficient,  and 
the  same  consequences  which  the  defendant 
might  have  commanded  then,  must  follow 
now. 

I  am,  accordingly,  of  opinion,  that  the  de- 
murrer which,  instead  of  being  confined  to  the 
exceptionable  parts  of  the  bill,  went  to  the 
whole  bill,  ought  to  have  been  overruled,  and, 
consequently,  that  the  decree  of  the  Court  of 
Chancery,  allowing  the  demurrer  of  the  re- 
spondents, and  dismissing  the  bill  of  the  ap- 
pellants, must  be  reversed. 

Judgment  of  reversal  unanimously. 
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N.  B.  LANSING,  Ch.  J.,  though  he  coincidr<| 
in  the  judgment  of  the  court,,  said,  that  a  bill 
for  discovery  and  relief,  without  affidavit, 
was  a  nullity,  and  a  general  demurrer  to  the 
whole  bill  good. 

Cited  in— 3  Johns.  Ch.,  471 ;  4  Johns.  Cas.,  25)0,  2!»7 : 
5  Johns.  Cas.,  186 ;  6  Johns.  Ch.,  346 ;  5  Paige,  14» ;  » 
Paige,  584 ;  10  Barb.,  137 ;  9  Peters,  858 ;  1  Bald.,  409, 
415. 

See  S.  C..  1  Johns.  Cos.,  429. 
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Citations— 2  Ersk.,  743;  2  Str.,  733;  3  Durnf.,  125; 
12  Viner,  95, 133, 128, 129;  Str.,  1078;  3  Mod.,  194,  I!i5; 
2  Ersk.,  735 ;  4  Durnf.,  185,  192 ;  2  Kaimes,  365,  376 ; 
1  Bl.  Rep.,  258,  260:  Doug.,  610,  614,  615,  617 ;  3  Durnf., 
330;  Kaimes,  473:  2  Show.,  242;  Skinn.,  59;  2  Ld. 
Raym.,  893,  935;  Carth.,  32;  1  Atk.,  49;  2  Woodd., 
455;  Doug.,  575;  Park,  359;  Park,  361;  Park,  362, 
363,178;  Smith  v.  Murray,  Jan'y,  1797:  2  Kaimes, 
366 ;  2  Ersk.,  735. 

rpHE  opinion  of  Mr.  Justice  KENT  in  this 
JL  cause,  having  been  referred  to  in  his  argu- 
ment on  the  conclusiveness  of  foreign  sen- 
tences (ante,  p.  259),  is  given  now,  as  it  was 
not  till  the  preceding  sheet  was  worked  off, 
that  it  came  to  the  hands  of  the  compiler. 

This  was  an  action  on  a  policy  of  insurance 
on  the  schooner  Paragon  and  her  cargo  from 
Aux  Caves,  or  any  other  port  in  Hispaniola, 
to  the  United  States,  and  warranted  American. 
The  insurance  was  effected  for  Moses  Myers, 
of  Virginia,  and  the  vessel  was  captured  by  a 
British  frigate  on  her  return  from  St.  Domingo, 
laden  with  the  produce  of  that  island,  and 
was  carried  into  Jamaica ;  and  by  the  Vice- 
Admiralty  Court  of  that  island,  and  was  con- 
demned as  good  and  lawful  prize. 

Two  questions  have  arisen  on  this  case. 

1.  Whether  the  sentence  of  the  admiralty 
concludes  all  further  inquiry  respecting  the 
neutrality  of  the  property  ? 

2.  If  it  does,   not,   whether  the  testimony 
offered  appears  to  warrant  the  sentence  of 
condemnation  at  Jamaica  ? 

When  this  cause  was  argued  at  the  last  July 
Term,  I  observed,  with  some  surprise,  that  the 
counsel  on  each  side  seemed  in  a  great  degree 
to  abandon  the  first  point,  and,  taking  it  for 
granted  that  the  question  on  the  warranty  was 
still  open,  they  entered  fully,  and,  I  think, 
with  much  force  and  ability,  into  a  discussion 
of  the  several  matters  of  fact,  on  which  the 
proceedings  in  the  admiralty  must  have  been 
founded.  I  shall,  however,  confine  myself  to 
the  consideration  of  the  first  question,  because, 
in  my  opinion,  that  alone  governs  the  cause. 
If  the  sentence  *of  condemnation  by  [*34O 
a  foreign  court  of  admiralty  be  conclusive, 
over  the  question  of  neutral  property,  it  is 
unnecessary  to  examine  any  further.  If  it  be 
not  conclusive,  and  the  question  is  still  open 
for  discussion,  it  is  then  a  question  of  fact  to 
be  submitted  to  a  jury,  and  we  have  nothing 
to  do  with  it,  other  than  to  send  it  back  to  the 
proper  tribunal. 

It  is  a  clear  and  settled  principle  of  law,  that 


NOTE.— See,  ante,  p.   258,  and  Vandenheuvel  v. 
United  Ins.  Co.,  1  Johns.  Cas.,  451,  and  note. 
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the  sentence  of  a  court  of  competent  jurisdic- 
tion is,  as  to  the  direct  point  under  decision, 
conclusive  upon  all  other  courts  of  the  State 
within  whose  limits  it  be  pronounced.  (2 
Ersk..  734;  2  Str.,  733;  3  Durnf.,  125;  12 
Viner,  95,  133,  128,  129;  Str.,  1078;  3  Mod., 
194,  195.) 

Even  foreign  decrees,  whether  sustaining  a 
claim  or  dismissing  it,  are  generally,  from  a 
regard  to  utilitv,  and  excomitate,  received  with 
respect,  and  held  binding,  unless  there  be  some 
very  cogent  reasons  against  them,  by  the  reg- 
ular tribunal  of  all  other  nations,  where  the 
administration  of  justice  is  orderly  and  civil- 
ized. (2  Ersk.,  735  ;  4  Durnf.,  185,  192  ;  Str., 
733  ;  2  Kaimes,  365,  376  ;  1  Black.  Rep.,  258, 
260.) 

But  the  sentences  of  foreign  courts  of  ad- 
miralty are  especially  received  as  binding,  be- 
cause they  proceed  upon  general  principles  of 
the  law  of  nations,  applicable  to  all  suitors, 
and  of  universal  extent  and  reception.  (Doug. 
610,  614,  615,  617 ;  2  Kaimes,  376 ;  3  Durnf. 
330.)  As  these  courts  are  all  governed  by  one 
and  the  same  law,  equally  known  to  every 
country,  and  equally  open  to  all  the  world,  all 
persons  are,  therefore,  concluded  by  their  sen- 
tences, in  cases  within  their  jurisdiction.  We 
find,  accordingly,  the  English  courts,  as  early 
as  the  reign  of  Charles  II.,  regarding  the  de- 
cision of  the  French  admiralty  in  a  question 
of  prize,  as  conclusive  upon  them,  though  at 
that  time  England  was  a  neutral,  and  France 
a  belligerent  power,  and  the  judges  observed, 
that  sentences  in  courts  of  admiralty  ought  to 
bind  generally,  according  to  the  jus  gentium. 
(Hughes  v.  Cornelim,  Kaimes,  473 ;  2  Show., 
242  ;  Skinn.,  59.) 

35O*J       *Lord  Holt  more  than  once  recog- 
nized this  law,  and  grave  it  the  sanction  of  his 
treat  name.     (2  Ld.~Raym.,  893,  935  ;  Carth., 
3.     See,  also,  1   Atk.,   49,   and  2  Woodd., 
455.) 

In  modern  times,  when  the  law  of  nations 
and  commercial  law  have  been  more  correctly 
defined,  the  doctrine  that  sentences  of  foreign 
admiralties  were  conclusive,  has  been  admitted 
in  the  fullest  latitude,  and  the  English  Court 
of  King's  Bench  have  repeatedly  and  unani- 
mously decided,  that  condemnation  in  a  for- 
eign court  of  admiralty,  of  property  warranted 
neutral,  as  enemy's  property,  was  conclusive 
evidence  against  the  insured,  of  a  breach  of 
his  warranty.  (Bernardi  r.  Motteux,  Doug., 
575  ;  Barzillay  v.  Lewis,  Park,  359  ;  De  Souza 
v.  Ewer,  Park,  361.) 

These  several  decisions,  while  they  incon- 
trovertibly  establish  the  doctrine,  that  if  no 
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special  ground  of  condemnation  appears,  but 
the  property  is  condemned  generally  as  enemy's 
property,  or  as  good  and  lawful  prize,  other 
courts  are  bound  to  consider  the  decree  as  de- 
cisive evidence  that  the  property  was  not  neu- 
tral ;  yet  they,  at  the  same  time,  admit  that  if 
the  foreign  sentence  be  so  ambiguous  as  to 
render  it  difficult  to  say  on  what  ground  the 
decision  turned,  or  if  there  be  color  to  presume 
the  admiralty  proceeded  on  matter  not  relevant 
to  the  issue,  evidence  will  be  let  in  to  explain. 
(Salloucci  v.  Woodmason,  Park,  362  ;  Mayne  v 
Walter,  Park,  363;  Fernandez  v.  Da  Ootto, 
Park,  178.)  So,  if  a  sentence  be  on  the  face 
of  it  unjust,  and  reasons  are  given  for  it, 
manifestly  illegal  and  against  the  law  of  na- 
tions, other  courts  have  a  right  to  judge  of 
these  reasons,  and  to  determine  on  their  valid- 
ity, and  this  was  the  amount  of  the  decision 
of  this  court  in  the  case  of  Smith  v.  Murray 
&  Muinford  (Jan.  Term,  1797). 

The  English  law  thus  understood  and  ex- 
plained I  consider  as  no  novel  doctrine,  but  a 
part  of  the  common  law  of  the  land.  It  is, 
indeed,  the  prevailing  usuage  of  all  countries 
whose  jurisprudence  is  enligntened,  and  whose 
administration  is  regular.  It  could  not  exist 
in  the  civil  law,  because  the  whole  known 
*world  was  subject  to  the  Roman  em-  [*301 
pire  ;  but  in  countries  where  the  civil  law  has 
been  adopted  and  modified  the  same  principle 
prevails,  and  a  person  condemned  by  a  sen- 
tence of  a  foreign  court,  confessedly  competent 
in  the  case,  can  have  no  redress  but  by  a  court 
which  has  power  to  reverse  the  decree.  (2 
Kaims,  366;  2  Ersk.,  735.) 

The  decree  of  the  admiralty  of  Jamaica  can- 
not be  said  to  be  res  inter  olios  acta.  The  as- 
sured, in  the  present  case,  was  a  party  to  the 
suit  instituted  and  the  condemnation  had 
there ;  he  applies  here  to  have  the  same  ques- 
tion agitated  there,  and  which  was  decided 
against  him,  tried  anew  ;  the  question  whether 
his  property,  which  he  had  warranted  to  be 
American,  had  the  requisite  insignia  to  entitle 
it  to  the  privilege  of  neutrality  ? 

I  shall  forbear  to  give  any  opinion  on  the 
testimonj-  which  was  produced  and  comment- 
ed upon  at  the  argument,  because  I  am  of  opin- 
ion it  is  totally  irrelevant  in  the  present  case, 
and  that  the  sentence  of  condemnation  being 
direct,  so  as  to  induce  a  necessary  conclusion 
that  neutral  or  enemy's  property  was  the  point 
in  issue  and  decided,  and  containing  nothing 
which  appears  contrary  to  the  law  of  nations, 
is  decisive  against  the  plaintiffs,  and  that 
judgment  ought  to  be*  rendered  for  the  de- 
fendants. 


INDEX  TO  NOTES 

TO  THIS  EDITION. 

CAINES'  REPORTS,  3  VOLUMES,  AND  CAINES'  CASES  IN  ERROR.  2  VOLUMES. 


ABANDONMENT. 

See  INSURANCE.  MARINE. 

ACTION.    . 

An  action  for  an  escape  is  transitory. 

Bogertv.  HUdreth,  1  Cai.,  1.  35 

See  COMMENCEMENT  OF  SUIT. 

ADMIRALTY. 

See  INSURANCE,  MARINE. 
Power  of  master  to  bind  owners  for  neces- 
saries. 

Milward  v.  HaUett,  2  Cai.,  77.        326 
General  average ; 

Wages  and  provisions  during  detention. 
Walden  v.  Le  Roy,  2  Cai.,  263.       419 

ADVERSE  POSSESSION. 

See  LANDLORD  AND  TENANT,  and  REAL 
PROPERTY. 

AGENTS. 

See  INSURANCE,  MARINE,  and  SET-OFF. 

AMENDMENT. 

Of  Sheriff's  return,  see  SHERIFF. 
ANIMALS  FER^E  NATURAE. 

Property  in. 

Pierson  v.  Post,  3  Cai.,  175.  591 

ARBITRATION. 

See  GUARDIAN  AND  WARD. 
ASSUMPSIT. 

See  CONTRACTS. 
ATTORNEY  AND  CLIENT. 

Failure  of  attorney  to  pay  over  money  ; 
Client's  remedy; 
Summary  relief  granted. 

People  v.  Smith,  8  Cai.,  221.  616 

AWARDS. 

Must  be  within  the  submission; 
Must  be  certain  to  a  common  intent ; 
Must  be  final ; 
Are  interpreted  in  fair  and  liberal  spirit. 

Purdy  v.  Delavan,  1  Cai.,  303.        161 

BANKRUPT  LAWS. 

See  CONSTITUTIONAL  LAW. 

BILLS,  NOTES  AND  CHECKS. 

Consideration,  when  inquired  into  ; 
Between  original  parties ; 
When,  by  statute,  it  renders  note  void  ; 
CAI.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 


Inadequacy  of,  no  defense  ; 

Partial  failure  of ; 

Tendency  against  making  notes  void  by 
statute. 

Baker  v.  Arnold.  8  Cai.,  279.          644 

Dishonor  of  demand  notes,  time  of ; 

Difference  between  English  and  American 
rule; 

Effect  of  dishonor  on  negotiability  of. 

Furman  v.  Haxkin,  2  Cai.,  368.      467 

Insolvents'  notes ; 

Withdrawal  of  opposition  to  discharge,  or 
signing  petition,  illegal  considerations. 
Payne  v.  Eden.  3  Cai.,  218.  612 

Notice  to  drawer  unnecessary  when  he 
drew  without  funds; 

Contra  when  drawer  had  reasonable  ground 
to  think  the  bill  would  be  honored  ; 

Indorser  entitled  to  notice  in  all  cases,  ex- 
cept where  he  has  funds  to  take  up  the 
bill. 

Hoffman  v.  Smith,  1  Cai.,  157.       106 

Sunday  or  legal  holiday; 

Notes  and  bills  falling  due  on,  payable  the 
day  previous ; 

Notes  and  bills  without  grace,  on  the  suc- 
ceeding day ; 

Demand  and  dishonor  must  precede  notice 
to  indorser. 

Jackson  v.  Richard*,  2  Cai. ,  343.      456 

BILLS  OF  EXCEPTION. 

See  MANDAMUS. 
BLOCKADE. 

See  INSURANCE,  MARINE. 

BOUNDARIES. 

Practical  location  of. 
See  REAL  PROPERTY. 

CHATTEL  MORTGAGE. 
See  PLEDGE. 

CITIZENSHIP. 

Right  of  citizen  to  expatriate  himself  Jh- 
grnntt  betto. 

Duguet  r.  Rhinclander,  1  C'ai.   Cas  . 

xxv.  686 

COMMENCEMENT  OF  SUIT. 

A  suit  cannot  be  commenced  until  the  cause 
of  action  has  accrued  ; 

This  objection  may  be  waived  ; 

The  issuing  or  suing  out  of  writ  is  the  com- 
mencement of  suit  ; 

In  Connecticut  and  Vermont  service  of  the 
writ  is  commencement  of  suit. 
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COMMENCEMENT  OF  SUIT. 

Delivery  of  writ  to  officer  sometimes  held 
to  be. 

Lowry  v.  Lawrence,  1  Cai.,  69.         67 

COMMON  CARRIER. 

Breach  of  contract  to  carry  ; 
Measure  of  damages. 

Smith  v.  Richardson,  3  Cai. ,  21 9.      615 

CONCEALMENT. 

See  INSURANCE.  MARINE. 

CONSIDERATION. 

See  BILLS,  NOTES  AND  CHECKS,  AND 
STOCK. 

CONSTITUTIONAL  LAW. 

Power  of  States  to  enact  bankrupt  and  in- 
solvent laws  ; 

Only  in  absence  of  legislation  by  Congress  ; 
Wo  extraterritorial  effect ; 
Do  not  affect  prior  contracts. 

Van  Baugh  v.  Van  Arsdaln,  3  Cai., 
154.  674 

See    CRIMINAL    LAW,    and    FOREIGN 
JUDGMENTS. 

CONTEMPT. 

When  a  publication  is  a  constructive  con- 
tempt. 

People  v.  Freer,  1  Cai.,  518.  253 

CONTRACTS. 

See  REAL  PROPERTY,  and  LIMITATION. 
Usurious.     See  USURY. 
Foreign. — Lexfori  governs  remedy  on. 

Nash  v.  Tupper,  1  Cai.,  402.          202 
Mutual  promises  must  be  concurrent,  and 
so  alleged. 

Livingston  v.  Rogers,  1  Cai.,  583.      279 

CORPORATIONS. 

See  STOCK. 

Intention   to   form   corporation   goes   into 
effect  when  stock  is  all  subscribed. 

Union    Turnpike    Co.    v.    Jenkins,  1 
Cai.,  381.  193 

COVENANTS. 

See  REAL  PROPERTY. 

CRIMINAL  LAW. 

Once  in  Jeopardy.    What  constitutes  under 
Constitution. 

People  v.  Barrett,  2  Cai.,  304.         437 
Pardon — Conditional  ; 
Lawful  conditions  may  be  imposed  ; 
Precedent  and  subsequent  conditions  ; 
Effect  of  breach  of  conditions ; 
Change  of  punishment  as  a  condition. 

People's.  James,  2  Cai.,  57.  316 

DAMAGES. 

Measure  of  against  grantor  when  grantee  is 
ejected. 

Staats  v.  Ten  Eyck,  3  Cai.,  111.      550 
See  COMMON  CARRIER. 
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DOMICIL. 

See  INSURANCE,  MARINE. 
ESCAPE. 

See  ACTION. 
ESTOPPEL. 

See  SALES. 
EVIDENCE. 

See  REAL  PROPERTY. 

Competency  of  parties  to  bills  and  notes ; 
Not  to  invalidate  them  ; 
This  doctrine   overruled   in  England  and 

many  States  ; 

This  rule  does  not  apply  as  between  orig- 
inal parties. 

Baker  v.  Arnold,  1  Cai.,  258.          144 
Privileged  communications. 

Baker  v.  Arnold,  1  Cai.,  258.          144 
Parol  evidence.     When  inadmissible  ; 
To  contradict  valid  written  instrument ; 
Exceptions.    Admissible  to  show  fraud  ; 
To  correct  mistake  of  fact  ; 
To  explain  ambiguity  ; 

Jackson  v.  Bowen,  1  Cai.,  358.        182 

EXPATRIATION. 

See  Citizenship. 
FACTORS  AND  BROKERS. 

See  SET-OFF. 
FOREIGN  CONTRACTS. 

See  CONTRACTS. 
FOREIGN  JUDGMENTS. 

Effect  of ; 

When  those  of  sister  States  examinable. 
Hitclicock  t.  Aicken,  1  Cai.,  460.      225 

GENERAL  AVERAGE. 

See  ADMIRALTY,  and  INSURANCE,  MA- 
RINE. 

GUARDIAN  AND  WARD. 

Authority  of  guardian   to   submit   ward's 
interest  to  arbitration. 

Weed  v.  Ellis,  3  Cai.,  252.  631 

HOLIDAY. 

See  BILLS,  NOTES  AND  CHECKS. 

INSOLVENCY. 

SEE  CONSTITUTIONAL  LAW  ;  and  BILLS, 
NOTES  AND  CHECKS. 

INSURANCE,  MARINE. 

Abandonment  ; 

Agency  of  insured  for  underwriters  after  ; 

Also  after  loss  and  before  abandonment. 

Abbott  v.  Broome,  1  Cai.,  292.         157 
Right  to  abandon  acrues  when  cost  to  re- 
pair would  exceed  half  the  value. 

Abbott 'v.  Browne,  1.  Cai.,  292.        157 
Right   of  —  Technical   total  loss.      "One 
third  new  for  old." 

Smith  v.  Bell,  2  Cai.  Cas.,  153.       789 
CAI.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 


INSURANCE.  MARINE. 
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Actual  facts  determine  right  of  ; 
Delay  does  not  effect  right  of  where  loss 
continues  total. 

Smith  v.  Steinbach,  2  Cai.  Cos.,  158.  790 
Hallett  v.  Peyton,  1  Cai.  Cas.,  28.      700 
Church  v.  Bedient,  1  Cai.  Cas.,  21.  697 
Blockade — must  be  actual ; 
Continues   during    temporary    absence   of 
blockading  squadron  when. 

Williams  v.  Smith,  2  Cai.,  1.  747 

Commencement  of  voyage. 

Dennis  v.  Ludlow,  2  Cai.,  111.        346 
Concealment.  What  facts  insurer  presumed 
to  know. 

Barnwellv.  Church,  1  Cai.,  217.      129 
When  avoids  policy  ; 
What  need  not  be  disclosed. 

Livingston  v.  Delafield,  3  Cai. ,  49.     505 
Disclosure  of  interest  only  necessary  when 
asked  for. 

Lawrence  v.  Van  Home,  1  Cai., 276. 151 
Clearance  for  wrong  port. 

Barnwellv.  Church,  1  Cai.,  217.      129 
Deviation.    Because  of  a  blockade  or  to 
avoid  cruisers  justifiable. 

Liokird  v.  Graves,  3  Cai.,  226.        619 

Mere  intent  to  deviate  does  not  constitute. 

Henshaw  v.  Marine  Ins.    Co.,  2  Cai., 

274.  424 

General  average.    Expenses  caused  by  an 

embargo  do  not  come  into  general  average. 

Penny  v.  N.  Y.  Ins.  Co. ,  3  Cai. .  155.  575 

Wages  and  provisions  may  be  subjects  of. 

Henshaw  v.  Marine  Ins.    Co.,  2  Cai., 

274.  424 

Insurable  interest  ; 

A  part  owner  can  insure  only  his  own  in- 
terest ; 

Recovery  limited  to  interest  of  party  pro- 
curing insurance  ; 
Legal  or  equitable  interest  necessary. 

Lawrence  v.  Van  Home,  1  Cai., 276.  151 
Insurable  interest  in  assured  necessary. 

Smith  v.  Williams,  2  Cai.  Cas.,  110.  777 
Memorandum  articles. — Total  loss  of. 

NeUsonv.  Col.  Ins.  Co.,  3  Cai.,  108.  546 
National  character  decided  by  domicile. 
Johnston    v.    Ludlow,    1    Cai.     Cas., 
xxix.  687 

Return  of  premium  ; 
When  risk  does  not  attach  ; 
Where  part  of  severable  risk  attaches  part 
of  premium  returnable. 

Graces  v.  Marine  Ins.    Co.,   2  Cai., 
339.  453 

Valued  policies  ; 

When  conclusive.  On  successive  voyages. 
On  profits — Difference  between  English  and 

American  rules  ; 
In  case  of  prior  insurance. 

Davy  r.  IMlett  3  Cai.,  16.  488 

Wager  policies  ; 
Were  valid  at  common  law ; 
Generally  held  invalid  in  this  country  ; 

Clendeninf/  r.  Church,  3 Cai..  141.  568 
War  risks  covered  by  general  policy  ; 
Warranty  of  seaworthiness  implied  by  law; 
May  be  waived  ; 
Is  a  condition  precedent ; 
Warranty  of  neutrality  not  implied. 

Baren trail  r.  Church,  1  Cai.,  217.   129 
CAI.  REPS.,  1,  2.  3,  &  CAI.  CAS.,  1,  2. 


May  be  recovered  beyond  penalty  of  abend. 
Smedes  ».  Hooghtaling,  3  Cai.,  48.  606 

JEOPARDY. 

See  CRIMINAL  LAW. 
JOINT  TENANCY. 

See  REAL  PROPERTY. 
JUDGMENTS. 

See  FOREIGN  JUDGMENTS. 
JURY. 

When  struck  or  special  allowed  ; 
In  case  of  libel  of  public  officer. 

Spencer  v.  Sampson,  1  Cai.,  497.     242 
Misconduct    of— Verdict    the    result    of 

chance ; 

When  verdict  set  aside  because  the  result  of 
averaging  sums  set  down  by  members  of 
the  Jury. 

Smith  r.  Cheetham,  SCai.,  57.        610 

LANDLORD  AND  TENANT. 

Possession  of  tenant  not  adverse  to  land- 
lord ; 
Tenant  cannot  question  lessor's  title. 

Brandter  v.  Marshall,  1  Cai.,  394.  199 

LIBEL. 

See  SLANDER  AND  LIBEL. 

LIMITATION. 

Foreign  Statute  does  not  control  unless  it 
extinguishes  the  debt. 

Nashv.  Tupper,  1  Cai.,  402.          202 

MANDAMUS. 

To  inferior  courts  to  compel  them  to  sign 
and  seal  bills  of  exception,  or  to  amend 
such  bills. 

People  n.  Judges,  1  Cai.,  511.          249 

MILL  OWNERS. 

See  WATER-COURSES. 

MINISTERIAL    AND    INFERIOR    OFFI- 
CERS. 
Personal  liabilities  of. 

See  OFFICERS,  MINISTERIAL  AND  IN- 
FERIOR. 

MORTGAGE. 

See  PLEDGE. 
NEGOTIABLE  PAPER. 

See  BILLS,  NOTES  AND  CHECKS. 

NEW  TRIAL. 

Newly  discovered  evidence  ; 

Merely  cumulative  insufficient  unless  clear 

that  it  would  change  result  . 
Must  have  been  discovered  since  former  trial; 
Must  ]>••  material  ami  likely  to  change  the 

result ; 

Must  IK-  set  out  : 
Must  go  to  the  merits. 

IIal*fy  r.   Wat*m,  1  Cai.,  24.  48 

N.  Y.  K..2.  ->4  s»!» 
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NOTICE. 

See  BILLS,  NOTES  AND  ('HECKS. 

OFFICERS,   MINISTERIAL   AND   INFE- 
RIOR. 

Personal  liability  of ; 

Are  liable  for  neglect  to  perform  official 

duties  ; 
For  acts  done  without  lawful  authority  or 

just  cause ; 
For  acts  in  excess  of  lawful  authority. 

Henderson  v.  Brown,  I  Cai.,  92.        78 
When  action  against  by  private  person 
will  lie. 

Seaman  v.  Patten,  2  Cai.,  312.       440 
Libel  of  ; 

See  SLANDER  AND  LIBEL. 
Inferior  military  and  naval  officers — When 

not  liable  for  acts  ; 
Military  necessity  as  a  defense. 

Euan  v.  Perry,  3  Cai.,  120.  554 

PARDON. 

See  CRIMINAL  LAW. 

PENALTY. 

See  INTEREST. 

PLEDGE 

Distinction  between  pledge  and  mortgage  ; 
When  pledgee  may  sell  notice. 

Cortelyou  v.   Lansing,    2    Cai.    Cas., 
200.  802 

PRINCIPAL  AND  AGENT. 

See  SET-OFF. 
PRINCIPAL  AND  SURETY. 

When  surety  discharged. 

Ludlow  v.  Simond,  2  Cai.  Cas.,  1.  747 

REAL  PROPERTY. 

Adverse  possession  ; 

At  the  common  law  one  could  not  convey 

land  held  adversely  ; 
Conflict  of  authority  in  this  country  ; 
Where  conveyance  held  void  title  remains 

in  grantor ; 

Under  contract  made  prior  to  ; 
Must  be  clearly  made  out. 

Jackson,  ex  dem.  Dunbar,  v.  Todd,  2 
Cai.,  183.  381 

Covenants  of  title.    Ejectment  of  grantee  ; 
Measure  of  damages  for. 

Staats  «.  Ten  Eyck,  3  Cai.,  111.     650 
Joint  Tenancy  ; 
Not  favored  in  this  country  ; 
Survivorship  abolished  in  many  States. 

Cuyler  v.  Bradt,  2  Cai.  Cas.,  326.  838 
Parol  contract  for  sale  of  ; 
Effect  of  payment  and  possession  ; 
Appurtenances.     What  passes  as. 

Wfatmore   v.     White,    2    Cai.    Cas., 
87.  770 

Practical  location  of  boundaries. 

Jackson  v.  Dysling,  2  Cai.,  198.     388 

RIPARIAN  MILL  OWNERS. 


See  WATER-COURSES. 
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SALES. 

Implied  warranty  of  quality  ; 
Caveat  Emptor. 

K'i.msv.  Woods,  2  Cai.,  48.  311 

Stoppage  in  Transitu  ; 

Sale  by  vendee  lo  third  party — Effect  of  ; 
Transfer  of  bill  of  lading  to  third  party  ; 
Bona  fide  purchaser. 

JloUingxworthv.  JVrtp&?',3Cai.,182.  594 
Vendor's  lien.     Telivery  ; 
Bona  fide  purchaser  ; 
Estoppel  in  pais. 

Hunn  v.  Boicne,  2  Cai.,  38.  307 

SEAWORTHINESS. 

See  INSURANCE,  MARINE. 
SERVICE  OF  PROCESS. 

Defendant  not  bound  by  service  on  others 
unless  shown  to  be  connected  with  him. 
fiathbonev.  Blackford,  1  Cai.,  343.  17  & 

SET-OFF. 

Between  what  parties  allowed  ; 
When  claims  against  agent  or  factor  may 
be  set  off  against  debts   due  his  princi- 
pal : 

Distinction  between  brokers  and  factors  a* 
regards  set  off. 

Browne    v.    Robinson,    2    Cai.    Cas., 
341.  842 

SHERIFF. 

Return  by  ; 

Not  required  to  amend  after  five  years  ; 
Required  to  answer  after  twelve  years  why 
no  return  was  made. 

Potter  v.  Briggs,  1  Cai.,  57.  62 

SLANDER  AND  LIBEL. 

Words  charging  perjury  are  actionable  per 

se; 

Charge  of  swearing  to  a  lie  does  not  always 
amount  to  a  charge  of  perjury. 

Hopkins  v.  Beedle,  1  Cai.,  347.        177 
Publication — when  letter  is  and  is  not. 

Lyle  v.  Clason,  1  Cai.,  581.  277 

Special  jury   allowed   in  case   of    libel   of 
public  officer. 

Spencer  v.  Sampson,  1  Cai.,  497.    242 

STATUTES  OF  LIMITATION. 
See  LIMITATION. 

STATUTES,  PUBLIC  OR  PRIVATE. 

Distinction  between. 

Jenkins  v.    Union    Turnpike  Road,  1 
Cai.  Cas.,  86.  724 

STOCK. 

Preliminary  deposits  ; 

When  essential  to  validity  of  subscription  ; 
May  be  waived  by  the  corporation  in  some 
States. 

Union    Turnpike  Co.    v.    Jenkins,    1 

Cai.,  381.  193 

Subscription  to  stock — Consideration  for 

— Right  of  action  on  ; 

CAI.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2, 
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STOCK. 

Forfeiture. 

Jenkins  v.    Union   Turnpike  Road,   1 
Cai.  Gas.,  86.  724 

STOPPAGE  IN  TRANSITU. 

See  SALES. 

SUIT. 

See  COMMENCEMENT  OP  SUIT. 

SUNDAY  AND  LEGAL  HOLIDAY. 
See  BILLS,  NOTES  AND  CICECKS. 

SURETY. 

See  PRINCIPAL  AND  SURETY. 
SURVIVORSHIP. 

See  REAL  PROPERTY. 
TRANSITORY  ACTION. 

See  ACTION. 
USURY. 

Security  valid  in  inception  not  affected  by 
subsequent  usurious  agreement. 

Bush  v.  Livingston,  2 Cai.  Gas.,  66.  764 
CAI.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 


Must  be  pleaded. 

Jenkins  t.    Union    Turnpike   Co.,  1 
Cai.  Gas.,  86.  724 

What  constitutes — Loan  necessary ; 
Corrupt  agreement 

Coition  v.  Green,  2  Cai.,  153.          365 
Effect  of  judgment. 

Stewart  c.  Eden,  2  Cai.,  150.          364 

VENUE. 

Change  of  to  accommodate  witnesses. 

Spencer  v.  JIulbert,  2  Cai.,  874.      470 
See  ACTION. 

VERDICT. 

Set  aside  for  misconduct  of  jury. 
See  JURY. 

WAGER  POLICIES. 

See  INSURANCE,  MARINE. 
WARRANTY. 

See  SALES. 
WATER-COURSES. 

Rights  of  riparian  mill  owners  ; 
Use  of  water  by  each  must  be  reasonable. 
Palmer  v.  Mulligan,  3  Cai.,  308.    655 
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ABANDONMENT-Caines'  Rep.  1. 
See  Insurance,  3, 11, 15, 16,  21. 

ABANDONMENT— Caines'  Hep.  3. 
See  Insurance.  2,  9, 11. 

ABANDONMENT-Caines'  Cas.  1. 
See  Insurance,  1. 

ABANDONMENT— Caines'  Cas.  2. 
See  Insurance,  2,  4. 

ABATEMENT— Caines'  Rep.  3. 

See  Ejectment,  2 ;  Plea  and  Pleading,  1,  5 ;  Prac- 
tice, 23. 

ABSENT  DEBTOR— Caines'  Rep.  1. 
1.  If  an  absent  debtor's  estate  be,  by  the  trustees, 
admitted  to  have  a  surplus  after  payment  of  all  de- 
mands, and  retaining  a  part  in  hand  sufficient  to 
answer  demands  that  may  come  against'it,  the  court 
will  order  part  to  be  paid,  either  to  the  debtor  or 
his  agent. 

In  re  Paul  R.  Randall,  (513)    851 

ABSENT  DEBTORS— Caines'  Rep.  2. 
See  Debtors,  Absconding  and  Absent,  1. 

ABSENT  AND  ABSCONDING  DEBTORS-Caines' 

Rep.  2. 
See  Practice,  88,  93. 

ABSCONDING  DEBTORS-Caines'  Rep.  2. 
See  Debtors,  Absconding  and  Absent.  1. 

ACCOUNT— Caines'  Cas.  1. 
See  Executor,  1. 

ACCOUNT— Caines'  Cas.  2. 

After  a  judgment,  execution  and  sale  under  a 
mortgage-bond,  the  court  will  not  open  the  ac- 
count on  the  mortgage,  though  there  be  some  de- 
cree of  irregularity  in  the  accounts,  if  they  appear 
to  be  fairly  closed. 

Bloodgood  v.  ZeUey,  (124)    781 

See  Mortgage. 

ACCOUNT  CUHRENT-Caines'  Rep.  8. 
See  Insurance,  10. 

ACCOUNTABLE  RECEIPT-Caines'  Rep.  1. 
See  Promissory  Note,  1. 

ACKNOWLEDGEMENT— Caines'  Rep.  1. 
See  Ejectment,  1. 

ACT  OF  BANKRUPTCY-  Caines'  Rep.  1. 
See  Bankrupt,  2. 

ACTS  OF  CONGRESS  CONSTRUED    AND    EX- 
POUNDED-Caines'  Rep.  1. 

1.  An  act  to  suspend  the  commercial  intercourse 
between  the  United  States  and  France,  and  the  de- 
pendencies thereof.  (BO,  568)    64,273 

2.  An  act  to  lay  and  collect  a  direct  tax  within  the 
United  States.  <«2)    78 
CAT.  REPS.,  1,  2,  3,  &  CAI.  CAS..  1,  2. 


3.  An  act  for  the  valuation  of  lands  and  dwelling- 
houses,  and  the  enumeration  of  slaves  within  the 
United  States.  (fl2)    78 

4.  An  act  concerning  the  registering  and  record- 
ing of  vessels.  (383)    185 

6.  An  act  further  to  suspend  the  commercial 
intercourse  between  the  United  States  and  France, 
and  the  dependencies  thereof .  (568)  872 

6.  An  act  to  regulate  the  collection  of  dutk«  on 
imports  and  tonnage. 

Id.  (7f>.)    872 

ACTS   OF   CONGRESS   CONSTRUED   AND  EX- 
POUNDED-Calnes'  Caa.  1. 

1.  An  Act  to  suspend  the  commercial  intercourse 
between  the  United  States  and  France,  and  the  de- 
pendencies thereof.  (43)     7O6 

2.  An  Act  further  to  suspend  the  commercial  in- 
tercourse between  the  United  States  and  France, 
and  the  dependencies  thereof.  (43)    7O6 

ACTS  OF  THE  COLON  YOFTHE  FORMER  LEGIS- 
LATURE EXPOUNDED  AND  CONSTRUED- 
Caines'  Rep.  2. 

1.  Acts  for  the  more  speedy  recovery  of  debts  to 
the  value  of  twenty-five  dollars. 

(96,  108, 134,  245)    338,  344,  356,  4O9 

2.  Act  incorporating  the  Columbia  Turnpike  road. 

<»7)    339 

3.  Act  granting  relief  to  certain  persons  claiming 
the  title  to  lands  in  the  counties  of  Cayuga  am) 
Onondaga.  (10ft)    343 

4.  Act  for  the  forfeiture  and  sale  of  the  estates  of 
persons  who  have  adhered  to  the  enemies  of  this 
State,  and  for  declaring  the  sovereignty  of  the  poo- 
pie  of  this  State  in  respect  to  all  property  within 
the  same.  <1«4>    37O 

5.  Act  of  the  8th  of  January.  1762.  (1«>    37« 

6.  Act  to  regulate  highways,  (17W    37» 

7.  Act  to  reduce  certain   laws  concerning  eo*«t« 
Into  one  statute.  (213,  214.  S*)>    395,  395.  4O3 

8.  Acts  of  l«th  March,   1785.  and   10th   February. 
1791.  <303>    •»•'»«' 

It.  Act  for  the  repacking  and  inspection  of  bwf 
and  pork.  (312)  441 

10.  Act  for  the  relief  against    absconding   and 
:ii.-  ni  debtors. 

11.  Act  for  the  amendment  of  the  law.    iXJO)    • 

12.  Act  concerning  distress*.*.  (335)    451 

ACTS    OF    THE    LEGISLATURE    CONSTRUED 
AND  EXPOUNDED -Caines1  Hep.  1. 

1.  An  act  for  regulating  the  buildings,  stnvt*. 
wharves  and  slips  In  the  city  of  New  York. 

(Mo)     M» 

2.  An  act  for  supplying  the  city  of  New  York  with 
pure  and  wholesome  'water.  (507>    247 

3.  An  act  for  registering  de<xis  and  conveyances 
relating  to  the  military  ttounty  lands. 

4.  An  act  toetteblitb  a  turnpike  corporation  for 
improving  the  road  from  New  Lebanon  to  the  city 
of  Hudson.  <3H1>    1»3 

6.  An  act  to  amend  an  act,  entitled,  "  An  Act  to 
establish  a  turnpike  corporation  for  improving  the 
road  from  the  city  of  Hudson  to  the  line  of_MiM«B- 
chufwtt8,oii  the  route  to  Hartford." 

6.  An  act  to  «*tat>lis>h  a  turnpike  corporation  for 
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improving  the-  road  from  the house  of  John  Weaver, 
in  Water  Vliet,  to  Cherry  Valley.  <1K2>    116 

7.  An  act  concerning  sheriffs  and  their  duties  in 
rrspcct  to  process,  arrests,  and  the  keeping  of  pris- 
oners. (181,450)    115,281 

8.  An  act  for  the  more  speedy  recovery  of  debts 
to  the  value  of  twenty-five  dollars.       (191,  4««) 

I iO,  234 

9.  An  act  for  giving-  relief  in  cases  of  insolvency. 

<2t'.i,348)    140,176 

10.  An  act  for  the  relief  of  debtors,  with  respect  to 
the  Imprisonment  of  their  persons.  (67)    67 

11.  An  act  for  the  sale  and  disposition  of  lands  be- 
longing to  the  people  of  this  State,  and  for  other 
purposes  therein  mentioned.  (185)    117 

12.  An    act   relative   to   the   harbor-master,  and 
master  and  wardens  and  pilots  of  the  port  of  New 
York.  (104)    83 

13.  An  act  for  more   easy  pleadings  in   certain 
suits.  (253)    142 

ACTS    OP    THE    LEGISLATURE   CONSTRUED 
AND  EXPLAINED— Caines*  Rep.  3. 

1.  Act  authorizing  the  arrest  of  ships  or  vessels 
for  debts  contracted  by  the  master,  owner,  or  con- 
signee. (38)    500 

2.  Act  granting  relief  to  persons  claiming  titles 
to  lands  in  the  counties  of  Cayuga  and  Onondaga. 

(63)    513 

3.  Act  of  Attainder  of  1783.  (137)    566 

4.  Act  to  lay  a  duty  on  strong  liquors  and  for  reg- 
ulating inns  and  taverns.  (137, 187)    566,  598 

5.  Act  limitinir  the  period  of  bringing  claims  and 
prosecutions  against  forfeited  estates.       (Ift7)    6O5 

6.  Act  for  the  inspection  of  flour  and  meal. 

(207)    609 

7.  Act  authorizing  proceedings  against  absent  and 
absconding  debtors.  (257,  323)    633,  664 

8.  Act  to  regulate  highways.  (259)    634 

9.  Act  for  the  relief  of  debtors  with  respect  to 
the  imprisonment  of  their  persons. 

(267,  274)    639,  642 

10.  Act  of  1788,  respecting  slaves.  (325)    655 

11.  Act  of  April,  1801,  respecting  slaves. 

(325)    655 

12.  Repealing  Act  of  April,  1801.  (325)    655 

ACTS   OF    THE    LEGISLATURE    CONSTRUED 
AND  EXPOUNDED- Caines'  Cas.  1. 

1.  Act  concerning  mortgages.  (1)    689 

2.  Act  concerning  judgments  and  executions. 

(47)     708 

3.  Act  to  establish  a  turnpike  corporation,  for  im- 
proving the  road  from  New  Lebanon  to  the  city  of 
Hudson.  (86)     724 

ACTION— Caines'  Rep.  1. 

1.  Cause  of  action  must  exist  before  suing  out  the 
writ.    If  it  appear  on  the  record  to  be  otherwise,  it 
will  be  fatal  on  demurrer. 

Lowerji  v.  Lawrence,  (69)    68 

2.  An  action  is  not  maintainable  for  saying  one 
is  foresworn ;  aliter,  that  he  is  perjured.    In  an  ac- 
tion for  words,  if  those  in  some  counts  be  action- 
able, and  those  in  others  not,  and  entire  damages 
given,  judgment  will   be   aiTested;   but  had   the 
plaintiff  applied,  he  might  have  had,  on  payment 
of  costs,  a  venire  de  now}. 

Hopkins  v.  Beedle,  (347)    177 

See  Agreement,  1 :  Assumpsit ;  Breaoh  of  Orders, 
1 :  Contract,  1 ;  Corporation,  1 ;  Escape,  1 ;  Libel,  3 ; 
Money  Had  and  Received,  1 ;  Practice,  29 ;  Promis- 
sory Note,  2 ;  Slander,  1 ;  Venue,  1. 

ACTION-Caines'  Rep.  2. 

1.  If  the  agent  of  an  insured  give  his  own  note 
with  an  indorser  for  the  amount  of  the  premium  on 
a  policy,  and  the  assured   pay  to  the  agent  the 
amount,  deducting  one  per  cent,  per  month  for  the 
time  It  has  to  run,  and  after  this  assign  the  policy.the 
assignee,  after  settling  a  total  loss  with  the  insurer, 
and  paying  the  amount  of  the  note  thereout,  can- 
not maintain  an  action  on  the  money  counts  against 
the  indorser,  nor  is  the  note  impeachable  on  the 
score  of  usury. 

Coulon  v.  Green  et  al.,  (153)    365 

2.  A  father  cannot  maintain  an  action  for  de- 
bauching his  daughter,  i>rr  <iwxl  Keroitliim  amiistt,  if 
it  appears  that  he  connived  at  the  intercourse  with 
his  daughter,  nor  can  he  avail  himself  of  a  custom 
of  the  country  for  persons  courting  to  sleep  to- 
gether. 

Segar  v.  Slingerland,  (219)    397 

See  Consideration,  1;  Government  Officer.  1; 
Illegal  Contracts,  1 ;  Joinder  in  Action :  Malicious 
Prosecution,  1. 
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ACTION— Caines'  Rep.  3. 

1.  An  action  will  not  lie  before  one  justice  to  re- 
cover back  the  amount  of  a  fine  imposed  on  a  wit- 
ness by  another  justice  for  a  contempt  in  a  suit  be- 
fore him. 

Moore  v.  Ames,  (170)    587 

See  Animals  Ferae  Natune,  1 ;  Debt,  1, 2,  Qui  Tarn 
Action;  Real  Actions;  Trespass,  1.  3,  4;  Water- 
course, 1 ;  Words.  1. 

ACTION— Caines'  Cas.  1. 
See  Turnpike  Acts,  1. 

ACTION— Caines'  Cas.  2. 
See  Promisory  Note,  3. 

ACTION  UPON  THE  CASE— Caines'  Rep.  2. 
See  Action,  2. 

ACTION  ON  THE  CASE— Caines'  Rep.  3. 
See  Set-Off ,  1. 

ACTIONABLE  WORDS-Caines'  Rep.  3. 
See  Arbitration,  1 ;  Words,  1. 

ACQUITTAL— Caines'  Rep.,  1. 

See  Insurance,  16. 

ADDITION-Caines'  Rep.  2. 

1.  If  a  man  be  known  by  the  addition  of  junior  to 
his  name,  an  indictment  against  him  without  that 
addition  is  not  conclusive  that  he  was  not  the  per- 
son indicted,  if  found  by  a  special  verdict  that  he 
was  meant,  it  being  matter  of  fact  on  which  a  col- 
lateral issue  ought  to  be  taken  at  the  trial. 

Jackson,  ex  dem.  Pell  v.  PrevosL         (164)    37O 

ADJOURNMENT— Caines'  Rep.  2. 
See  Error,  2 ;  Justice  of  the  Peace,  2. 

ADJOURNMENT— Caines'  Rep.  3. 
See  Practice,  76,  78. 

ADJUSTMENT— Caines'  Rep.,  1. 
See  Insurance,  2, 16. 

ADJUSTMENT— Caines'  Rep.  2. 
See  Insurance,  10. 

ADMINISTRATOR-Caines'  Rep.  1. 
See  Escape,  2 ;  Justices,  1. 

ADMINISTRATOR— Caines'  Rep.  2. 
See  Plea  and  Pleading,  3. 

ADMINISTRATION— Caines'  Cas.  2. 
See  Surrogate. 

ADOPTION-Caines'  Rep.  1. 
See  Agent,  2. 

ADMISSIONS— Caines'  Rep.  2. 
1.  Admissions  in   a   case   made  are  conclusive 
against  the  party  making  them. 

Vandervoort  et  al.  v.  Smith,  (155)    366 

ADVERSE  POSSESSION— Caines'  Rep.  1. 
See  Holding  Over ;  Possession. 

ADVERSE  POSSESSION— Caines'  Rep.  2. 
1.  Where  a  decree  of  the  Court  of  Chancery  has 
ordered  partition  in  consequence  of  rights  claimed, 
the  title  of  the  parties  in  favor  of  whom  the  decree.' 
is  made,  accrues  on  such  decree,  and  a  possession 
previous  to  that  time  cannot  be  urged  as  an  adverse 
possession. 

Jackson,  ex  dem.  v.  Van  Den  Berg,  et 

al.  v.  Bradt,  (169)    372 

See  Conveyance,  1 ;  Ejectment,  1. 

ADVERSE  POSSESSION-Caines'  Cas.  2. 
See  Sale. 

ADVERTISEMENT— Caines'  Rep.  2. 
See  Practice,  92. 

AFFIDAVIT— Caines'  Rep.  1. 
See  Merits :  Practice,  70. 

AFFIDAVIT— Caines'  Rep.  2. 
See  Amendment,  2;  Libel,  1;  Practice,  1,  2,  3,  4,18, 
22,  23, 44,  54,  61,  65,  68,  84. 
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AFFIDAVIT-Caines'  Hep.  3. 
See  Practice,  4,  14, 16, 19,  28, 34,  37,  30,  40,  41,  46,  4*, 
56,  57,  62,  83 ;  Verdict,  1. 

AFFIDAVIT-Caines'  Cas..l. 
See  Practice,  2. 

AFFIDAVIT-Caines'  Cas.2. 
See  Demurrer.    Practice,  4. 

AGENT— Caines'  Rep.  1. 

1.  An   agent's   agreement  to   give  part    of   the 
profits  arising  from  merchandise  intrusted  to  him, 
an  order  to  sell  the  residue  under  the  contract  of 
another,  is  obligatory  on  his  principal. 

Lyle  v.  Clason,  (323)    168 

2.  The  acts  of  a  principal  are  to  be  liberally  con- 
strued in  favor  of  an  adoption  of  the  acts  of  an 
agent. 

Codwise  et  al.  v.  Hacker,  (526)    256 

See  Commissions,  1 ;  Insurance,  16 ;  Practice,  32, 
67;  Witness,  3, 6. 

AGENT— Caines'  Rep.  2. 

See  Insurance,  18. 

AGENT— Caines'  Rep.  3. 

1.  A  government  agent,  though  known  to  be  such, 
-contracting  for  things  for  the  use  of  government, 
will  be  personally  liable  on  his  contract,  unless  he 
make  it  i  n  his  official  character  on  account  of  govern- 
ment, and  the  party  contracted  with  appear  to  have 
.looked  to  government  alone  for  compensation. 

Sheffield  r.  Watson,  (69)    516 

See  Insurance,  10:  Practice,  16,  37. 

AGREEMENT— Caines'  Rep.  1. 

1.  An  action  will  lie  on  an  agreement  by  a  third 
person,  to  procure,  after  the  discharge  of  a  debtor 
under  the  Insolvent  Act,  his  note  for  a  composition 
on  the  original  debt  due  the  plaintiff,  in  considera- 
tion of  his  giving  up  the  defendant's  note  for  the 
•same  sum,  that  it  might  not  obstruct  his  discharge. 
If  a  security  be  deposited,  on  returning  of  which 
the  depositary  will  be  entitled  to  something  in  lieu, 
an  action  may  be  instantly  brought  on  tendering 
the  deposit,  and  an  offer  of  it  the  day  after  suit 
brought  is  not  a  defense. 

Riyleu  v.  WardeU,  (175)    113 

See  Agent,  1;  Contract;  Evidence,  8;  Frauds, 
Statute  of,  1 ;  Practice,  22,  63. 

AGREEMENT-Caines'  Rep.  2. 
See  Ejectment,  1 ;    Illegal  Contract,  1 ;    Payment, 
2 ;  Practice,  19. 

AGREEMENT-Caines'  Rep.  3. 
See  Consideration,  1 ;  Practice,  45,  47,  49. 

AGREEMENT— Caines'  Cas.  2. 

1.  Whether  an  agreement  by  a  mortgagee,  who 
has  bought  in  the  mortgaged  premises,  to  divide 
with  the  mortgageor,  the  surplus  produce  of  a  re- 
sale, after  deducting  debt  and  costs,  if  he  will  show 
the  best  lands,  so  as  to  get  for  the  estate  a  given  sum, 
be  a  valid  agreement,  or  not  ?    Qwere. 

Bb>nd(i<>»d  v.  Zeiteu.  (124)    781 

2.  And  if  valid,  QHOTC,  whether  the  showing  the 
lands  be  not  a  condition  precedent? 

Id.  (Jh.)    781 

ALIENS-Caines'  Rep.  1. 
See  Practice,  61. 

ALIEN— Caines'  Rep.  2. 
See  Counsel  and  Counsel's  Hand,  2. 

ALIAS  DICTUS-Caines'  Rep.  2. 

•See  Bond,  1. 

ALTERATION  OF  VOYAGE— Caines'  Rep.  2. 

See  Insurance,  10. 

AMENDMENT-Caines'  Rep.  1. 
See  Certiorari,  1 ;  Practice,  8.  17.  Ifl,  84,  55,  ft?,  94. 
:83,  91,  95 ;  Sheriff,  1 ;  Slander,  1 ;  Venue. 

AMENDMENT— Caines'  Rep.  2. 

1.  Under  special  circumstances,  a  Justice's  return 
may  be  amended  after  errors  assigned. 

SchoonmaJter  v.  IVn/w,  (110)    345 

2.  A  justice's  return  may  be  amended  after  errors 

«G1Ai.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 


assigned,  argument  and  judgment  thereon,  if  it  ap- 
pear by  aitidavit  that  it  was  a  clerical  mistake 

Dauv.  WWttr,  (i»)    sse 

See  Practice,  45,  55,  SO,  00,  72,  87,  90. 

AMENDMENT— Caines'  Rep.  2. 
See  Practice,  5, 20, 68,  71. 

ANIMALS  FER^E  NATUR.K-CainwT  Rep.  8. 

1.  Pursuit  alone  gives  no  right  of  property  in  an- 
imals/era; natune,  therefore,  an  action  will  not  He 
against  a  man  for  killing  and  taking  one  pursued 
by,  and  in  view  of,  the  person  who  originally  found, 
started,  chased  it.  and  was  on  the  |w ilnt  <>r  w-izingit. 
Occupancy  in  wild  animals  can  be  acquired  only  by 
possession,  but  such  iHMsossion  does  not  signify 
manucaption,  though  it  must  be  of  such  a  kind  as 
by  snares,  nets,  or  other  means,  so  as  to  circumvent 
the  creature  that  he  cannot  escape. 

Pearson  r.  Port,  (175)    591 

ANSWER  IN  CHANCERY-Cainiw1  Rep.  1. 
See  Evidence,  1. 

APPEAL-Caines1  Rep.  1. 
See  Insurance,  9. 

APPEAL-Caines'  Rep.  2. 
See  Certiorari,  1. 

APPEAL-Caines'  Ca».  2. 
See  Practice,  2, 

APPEARANCE— Caines'   Rep.  1. 
See  Forcible  Entry  and  Detainer,  1 ;  Practice,  33, 
38,56,78,89,91. 

APPEARANCE— Caines'  Rep.  2. 
See  Error,  2. 

APPEARANCE-Caines'  Rep.  3. 
See  Error  1 ;  Practice,  14. 

APPRAISER-Caines'  Rep.  1. 
See  Manhattan  Company,  1. 

APPRENTICE-Caines'  Rep-  1. 
See  Infant,  1 ;  Physician,  1. 

ARBITRATION-Caines'  Rep.  I. 
See  Award. 

ARBITRATION-Caines'  Rep.  2. 
See  Award ;  Practice,  21: 

ARBITRATION-Caines'  Rep.  3. 

1.  A  submission  to  arbitrators  is  a  g<xxl  consider- 
ation for  a  note.     If   in  an  action  for  words,  the 
matter  in  dispute  be  left  to  arbitrators,  ft  cannot, 
in  an  action  to  recover  a  sum  they  award,  foe  shown 
that  the  words  were  not  actionable. 

Shephanl  r.  IIVifroiM,  <!•»>    58« 

2.  The  guardian  of  an  infant  may  submit  to  ar- 
bitrators on  behalf  of  his  ward,  ana  a  performance 
will  be  a  bar  to  a  suit  by  the  infant  when  of  age. 

Weed  r.  KUi*,  (»3I    631 

ARGUMENT— < 'Bines'  Rep.  3. 
See  Practice,  46,  72,  78. 

ARREST-Caines'  Rep.  1. 
See  Bankrupt,! ;  Evidence.  3;  Practice.  41. 

ARREST  OF  jriXJMKNT-Caincs1   Rep.  1. 
See  Action,  2;  Libel,  3 :  Practice,  35.  73:  Venire,  1. 

ARREST  OF  JI'DOMEXT-Oalnm*  Rep.  2. 
See  Practice,  28, 41,  43,  «3. 

ARREST  OF  JI'DOMKNT-Calmw' Rep.3. 
See  Misrecital.  1 ;  Words.  2. 

ARREST  OF  SHU'S-* 'aim*'  Rep.  3. 
See  Error,  1. 

ARTICLES— Caino*'  Cas.  1. 
See  Pract Ice,  1. 

ASSETS-Caine*'  Rep.  2. 
See  Plea  and  Pleading.  3. 

ASSESSMENT  OF  DAMAGES— Calm*'  Rep.  1. 
See  Practice,  82. 
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ASSIGNEES  OF  BANKRUPT— Caines'  Rep.  2. 
See  Set-Off,  1. 

ASSIGNMENT— Caines'  Rep.  1. 
See  Covenant.  1. 

ASSIGNMENTS— Caines'  Rep.  2. 
See  Action,  1 ;  Insurance,  6. 

ASSIGNMENT-Caines'  Cae.  2. 
See  Usury- 

ASSUMPSIT— Caines'  Rep.  1. 

1.  If  a  person  bind  himself  under  hand  and  seal 
to  do  a  certain  act  for  a  certain  consideration,  os- 
sumpsit  will  lie  to  recover  back  the  consideration 
paid,  if  the  act  be  not  done. 

Weaver  v.  Bentiey,  (47)    58 

2.  Assumpsit  will  not  lie,  by  a  branch  pilot  of  New 
York,  on  a  contract  made  with  a  vessel  in  distress. 

CaUaganetaLv.HctUtUztal.,  (104)    83 

3.  In  assunipsit  on  mutual  promises,  they  must  be 
laid  in  the  declaration  as  concurrent ;  if  stated  to 
be  afterwards,  to  wit,  on  the  same  day,  it  is  bad, 
and  the  promise  anudum  pactum. 

Livingston  v.Rogers,  (583)    279 

See  Action. 

ASSUMPSIT— Caines'  Rep.  2. 
See  Consideration,  1;    Error,  3;   Insurance,  15: 
Partners,  2 ;  Practice,  41. 

ASSUMPSIT-Caines'  Rep.  3. 
See  Plea  and  Pleading,  1. 

ATTACHMENT— Caines'  Rep.  1. 
See  Limits,  1 ;  Practice,  78. 

ATTACHMENT— Caines'  Rep.  2. 
See  Debtors,  Absconding  and  Concealed,  1 ;  Prac- 
tice, 12,  23,  48,  65,  67. 

ATTACHMENT-Caines'  Rep.  3. 
See  Error,  1 ;  Practice,  64, 88,  92. 

ATTAINDER— Caines'  Rep.  2. 
See  Forfeiture,  1. 

ATTAINDER-Caines'  Hep.  3. 
1.    A  conviction    under   the  Act   of   Attainder 
passed  in  January,  1783,  if  after  the  signing  the 
preliminaries  of  peace,  is  void. 

Jachson  v.  Munson,  (137)    566 

ATTORNEY— Caines'  Rep.  1. 
See  Indictment,  2 ;  Practice,  28, 67,  70, 88 ;  Witness, 
2,5. 

ATTORNEY-Caines'  Rep.  2. 
An  attorney  for  a  plaintiff  in  a  suit,  purchasing 
under  an  execution  in  it,  is  a  purchaser  with  notice 
of  all  irregularities  in  that  suit. 

Simonds  v.  Catlin,  (61)    318 

See  Set-Off,  2. 

ATTORNEY— Caines'  Rep.  3. 
See  Practice,  12.  38,  57,  69,  75,  86. 

AUCTION— Caines'  Rep.  1. 
See  Insurance,  3, 11. 

AVERAGE— Caines'  Rep.  1. 

1.  Goods  laden  on  deck  and  ejected  are  not  sub- 
jects of  general  average. 

Smith  et  al.  v.  Wi-ight,  (43)    57 

2.  Wages  and  provisions  during  the  detention  of 
a  vessel  captured  and  carried  in  for  adjudication  are 
subjects  or  general  average.    If  a  vessel  be  captured 
during  her  voyage,  in  settling  the  proportion  of. 
average,  the  freight  will  be  chargeable  up  to  the 
day  of  capture.    The  amount  on  which  a  general 
average,  in  cases  of  capture,  is  to  be  calculated,  is 
the  cargo  on  its  first  cost  or   invoice   price   and 
charges  at  the  port  of  departure ;  the  vessel  on  four 
fifths  of  her  value  at  the  same  place ;  the  freight  at 
one  half  agreed  to  be  paid. 

Leaven-worth  v.  Delafteld,  (573)    274 

See  Insurance,  4,  7. 

AVERAGE— Caines'  Rep.  2. 
See  Insurance,  15, 16. 

AVERAGE— Caines'  Rep.  3. 
See  Instance,  8. 
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AVERAGE-Caims'  Cas.  ?. 
See  Insurance,  4. 

AVERMENT— Caines'  Rep.  1. 
See  Pleas  and  Pleading,  1. 

AVERMENT-Caines'  Rep.  2. 
See  Award,  2 ;  Promissory,  Note,  1. 

AVERMENT— Caines'  Rep.  3. 
See  Debt  2 ;  Error  ] ;  Insurance,  7. 

AWARD-Caines*  Rep.  1. 

1.  An  award  in  trespass  that  "  the  said  suit  shall 
be  no  further  prosecuted,"  is  sufficiently  final  and 
certain,  and  a  good  bar  to  an  action  on  the  case  for 
the  same  offense. 

Purdy  v.  Delavan,  (304)    161 

AWARD— Caines'  Rep.  2. 

1.  If  an  award  state  that  which  is  to  be  done  by 
the  plaintiff  so  uncertainly  that  the  defendant  can- 
not compel  performance,  it  is  fatal  on  demurrer, 
though  the  plaintiff  in  his  replication  show  a  breach 
in  a  part  that  is  certain  and  good. 

Schuyler  v.  Van  Der  Veer,  (235)    405 

2.  If  a  submission  be  "  so  that  the  award  be  made 
in  writing  ready  to  be  delivered"  it  need  not  be  stated 
in  totidem  verbig,  if  circumstances   from   whence 
it  must  necessarily  be  inferred  that  it  was  in  writ- 
ing, be  averred.     Therefore,  alleging   it   to  have 
been  in  "form  following,"  when  it  contains  a  refer- 
ence to  its  dates,  and  stating  in  an  averment  "  after 
the  date  thereof  and  a  rejoinder  specifying  a  fact" 
before  the  date  of  the  "award,"  are  sufficient  cir- 
cumstances to  show  the  award  was  in  writing,  and 
the  imperfection,  if  any,  in  stating  the  award,  is 
cured  by  the  rejoinder.     An   allegation   that  an 
award  was  made  necessarily  implies  it  was  ready  to 
be  delivered.    Though  an  award  mention  a  thing  by 
a  different  name  than  that  by  which  it  is  described 
in  the  submission,  it  is  not  on  that  account  a  matter 
out  of  the  submission,  if  it  appear  by  the  award 
that  it  is  the  same  thing  mentioned  in  the  submis- 
sion, and  in  such  case,  if  the  breach  be  assigned  on 
that  very  thing,  by  the  name  given  to  in  the  award,  it 
need  not  to  be  averred  that  the  thing  mentioned  in 
the  award,  and  that  described  in  the  submission,  are 
one  and  the  same  thing.    A  submission  may  be  of 
matters  concerning  the  realty.     Divers  other  mat- 
ters in  a  submission  extend  to  real  as  well  as  per- 
sonal concerns.    An  award  directing  an  exchange  is 
good.    A  submission  of  divers  other  "matters,"  is 
equivalent  to  a  general  submission  of  all  questions 
and  controversies  between  the  parties,  and  under  it 
general  releases  may  be  awarded.    If  a  special  mat- 
ter be  submitted,  and  a  general  release  awarded,  it 
inures  only  to  the  matter  submitted.    An  award,  to 
be  mutual,  need  not  be  equal.    It  is  no  objection  to 
an  award  ordering  general  releases,  that  one  party 
is  directed  to  perform  his  part,  before  the  other  re- 
leases, especially  when  the  party  to  whom  the  gen- 
eral release  is  ordered  to  be  first  given,  is  directed  to 
do  certain  acts  not  dependant  on  the  release.    On  a 
penal  bond  within  the  statute  for  the  amendment 
of  the  law,  the  plaintiff  must  assign  all  the  breaches 
he  means  to  go  for,  the  act  being  compulsory,  and 
may  assign  them  either  in  the  declaration,  or  when 
he  replies,  and  in  assigning  his  several  breachf  s  he 
need  not  say  "and  for  further  breach  according  to 
the  statute,    utsemb.,  but  if  necessary,  advantage  of 
the  omission  can  be  taken  only  on  special  demurrer. 
After  a  plea  of  no  award,  a  rejoinder  confessing 
and  avoiding  the  award  is  a  departure.    A  recital 
in  a  deed  anterior  to  a  submission  to  arbritration 
cannot  be  pleaded  as  an  estoppel  to  a  subsequent 
award. 

Munroe  v.  Alaire,  (320)    444 

AWARD-Caines'  Rep.  3. 
See  Practice,  44 ;  Arbitration. 


BAIL—Caines'  Rep.  1. 

1.  If  bail  be  fixed  after  their  principal  has  been 
discharged  under  the  insolvent  or  bankrupt  law, 
an  exoneretur  will  be  ordered  on  payment  of  costs. 

Seaman  v.  Drake,  (9)    4O 

2.  When  an  attorney  has  been,  from  particular 
circumstances,  induced  to  authorize  the  sheriff  to 
discharge  a  prisoner,  on  a  single  bail,  who  after- 
wards turns  out  to  be  insolvent,  the  court  will,  if 
no  opposition  be  made,  and  the  attorney's  conduct 
appear  hona  fide,  allow  him,  after  filing  common 

CAT.  REPS.,  1,  2,  3,  &  CAT.  CAS.,  1,  2. 
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ball  under  the  statute,  to  put  In  special  ball  for  the 
purpose  of  obtaining:  a  surrender  of  the  principal. 

Gilchrist  v.  Van  Wagenen,  (499)    243 

See  Bankrupt,  2:  Insolvent,  1 ;  Practice,  22,  28,  61. 

BAIL— Caines'  Rep.  2. 
See  Libel.  1 :  Practice.  24. 

BAIL— Caines'  Rep.  3. 
See  Error,  1 ;  Practice,  11, 18,  50,  58,  92. 

BAILBOND-Caines'  Rep.  2. 
See  Practice,  24. 

BAILMENT-Caines'  Rep.  3. 
See  Practice,  74. 

BANK— Caines'  Rep.  2. 
See  Loss,  1. 

BANKRUPT-Caines'  Rep.  1. 

1.  On  production  of  a  certificate  under  the  bank- 
rupt law  of  the  United  States,  granted  in  a  sister 
State,  the  court  will  discharge  from  custody  on 
motion. 

Junes  v.  Emerson,  (487)    236 

2.  If  commissioners  of  bankrupt,  in  their  declar- 
ing1 a  man  a  bankrupt,  specify  the  day  when  he  be- 
came so,  it  is  not  conclusive  as  to  the  time,  they 
having-  no  authority  to  decide  it.    If  a  man  g-o  to 
prison  on  the  first  of  the  month,  continue  there 
sixty  days,  in  the  course  of  which  he  is  fixed  as  bail 
for  another,  and  at  the  expiration  of  that  period  be 
declared  a  bankrupt  on  a  commission  duly  sued  out, 
he  will  be  exonerated  from  his  recognizance,  and  an 
exception  taken  out  upon  it  be  set  aside.    In  such 
a  case,  the  plaintiff  may  prove  his  debt  under  the 
commission. 

Rathhone  v.  Blackford,  (588)    281 

BANKRUPT-Caines'  Rep.  2. 
1.  If  a  house  be  taken  for  a  year  before  an  act  of 
bankruptcy,  and  the  bankrupt  continue  in  posses- 
sion afterwards,  he  is  not  discharged  from  the  sub- 
sequent rent  by  his  certificate. 

Hendricksv.Judah,  (25)    299 

See  Judgment.  1;  Sale.l;  Set-Off,  1. 

BAR-Caines'  Rep.  1. 
See  Award,  1 ;  Limitation,  1 ;  Possession,  2. 

BAR— Caines'  Rep.  3. 

See  Arbitration,  2 ;  Demurrer,  2 ;  Insolvent  and 
Insolvent  Law  1 ;  Practice.  74 ;  Promissory  Note,  1 ; 
Words,  1. 

BARRATRY— Caines'  Rep.  2. 
See  Insurance,  5, 13. 

BARRATRY-Caines'  Rep.  3. 
See  Insurance,  1,  5. 

BEEF  AND  PORK— Caines'  Rep.  2. 
See  Government  Officer,  1. 

BILL— Caines'  Cas.  2. 
See  Practice,  1,4. 

BILL  OF  DISCOVERY-Caines'  Cas.  1. 
See  Practice,  2. 

BILL  OF  EXCEPTIONS-Caines'  Rep.  1. 
See  Mandamus,  1. 

BILL  OF  EXCEPTIONS-Caines'  Rep.  2. 
1.  A  bill  of  exceptions  does  not  lie  to  the  charge 
of  a  judge  of  an  inferior  court;  the  remedy  is  by 
application  for  a  new  trial- 

Graham  r.  C-ammnn,  (16W    372 

See  Practice,  23,  89. 

BILL  OF  EXCHANGE— Caines'  Rep.  1. 
1.  The  want  of  funds  belonging  to  the  drawer,  ex- 
cuses notice  of  nonpayment  as  well  when  the  bill  is 
accepted  as  when  not. 

Hoffman  et  at.  r.  Smith,  (157)    1O« 

See  Partners  and  Partnership,  1,  2 ;  Promissory 
Note ;  Witness,  5. 

BILL  OF  EXCHANGE-Caincs'  Rep.  2. 
See  Master  of  Ship,  1 :  Payment,  2 ;  Plea  and  Plead- 
ing, 6;  Promissory  Note;  Witness,!. 
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BILL  OF  EXCHANGE-Caines*  Rep.  3. 
1.  If  the  drawee  of  a  bill  be  in  partnership  with 
,  the  drawer,  who,  with  another  person  constitutes  a 
distinct  house,  a  promise  by  such  drawee,  afu-r  ar- 
rest, to  pay  the  bill  which  he  had  U-forv  rt-fuw-d  to 
accept,  Is  no  evidence  that  he  is  one  of  the  house 
under  the  style  of  which  the  bill  is  drawn,  though 
the  signature  be  in  the  name  of  the  drawee's  part- 
ner,  '  &  Co.,"  therefore,  on  such  promiae^tn  ac- 
tion cannot  be  maintained  against  such  drawee,  as 
drawer. 

Bogert  et  al.  v.  Lingo. 

BILL  OF  PARCELS—  Caines'  Rep.  9. 
See  Warranty,  1. 

BILL  OF  REVIEW—  Caines'  Cas.  1. 
See  Practice,  1. 

BILL  TO  ACCOUNT-Calnes1  Cas.  1. 
See  Executor,  1. 

BLOCKADE-Calnes'  Rep.  2. 
See  Insurance,  1. 

BLOCKADE-Caines'  Rep.  3. 
See  Insurance,  10. 

BOND—  Caines'  Rep.  1. 

1.  A  bond  to  indemnify  against  an  escape,  if  gi  v«  -n 
after  an  ••snipe-  suffered,  is  good.    Within  a  condi- 
tion to  save  harmless  from  what  the  plaintiff  might 
be   obliged  to   pay    "after   due   proceedings   had 
against  him,  and  adjudged  and  decreed,"  a  judg- 
ment by  default  may  IK*  shown,  such  judgment  Is 
not  in  itself  fraudulent,  and  unless  fraud  be  shown, 
it  is  a  damnification  within  the  bond. 

Given  v.  Driwi*,  (450)    281 

2.  If  judgment  be  signed  for  the  whole  penalty  of 
a  bond  not  due,  but  forfeited  for  nonpayment  of 
interest,  execution  will  be  stayed  on  bringing  in  the 
interest  and  costs,  the  judgment  standing  as  a  se- 
curity. 

.  ll'ill'tl.  (518)     253 


BOND—  Caines'  Rep.  2. 

1.  If  by  the  laws  and  usages  of  any  country,  an 
L.  S.  in  ink  be  used  to  instruments  instead  of  Mills, 
such  instruments  may  be  declared  on  in  this  State 
as  sealed  instruments  ;  then-fore,  debt  on  a  bond  will 
lie,  in  this  court  on  a  Pennsylvania  bond  so  signed. 
If  the  surname  in  an  obligation  vary  in  the  spelling, 
but  not  much  in  the  sound  from  that  in  the  sut>- 
scription,  the  obligor  mav  In-  sued  by  the  name  he 
has  signed,  without  an  alias  ilictiu  as  to  the  name 
In  the  deed. 

Meredith  v.  Hinsdale.  C«5>    463 

See  Partners  and  Partnership,  1:  Practice.  54; 
Promissory  Note,  5. 

BOND—  Caines'  Rep.  3. 
See  Interest,  1  :  Sheriff's  Sale,  1. 

BOND—  Caines'  Cas.  1. 
See  Mortgage,  2. 

BOOK  OF  PROBATE—  Caines'  Rep.?. 
See  Evidence,  4,  5. 

HOTTOMRY-Taim*1  Rep.  2. 
Sec  Insurance,  2. 

BOTTOMRY-Taines'  Tas.2. 
See  Insurance,  1. 

BOUNDARY-Oalnes'  Rop.  2. 
See    Devise,  1  ;    Van    Slyck   Patent,    1  :    Hoolck 
Patent,  1. 

BRAINE'S  PATENT-   Calm*'  Hop.  3. 
1.  Brainc's  patent  is  bounded  by  the  lint*  of  tin- 
manor  of  Kenswlaor. 

Jack*  m  r.  H'OIK/.  (IWt    »*3 

BREATH-  Taini*'  Rep.  2. 
See  Award.  1,  2. 

BREATH-Tainrs'  Rep.  3. 
See  Covenant,  2. 

BREACH  OF  ORDKKS-OUmw'  Rop-1- 
1.  If  a  master  of  a  ship  !*•  guilty  of  a  bn-aoh  of 
orders,  by  pursuing  voyagt*  contrary  to  hif  In- 
structions, and  inv<>»t  the  prtK-r-i'ds  of  hi*  freight  in 
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articles  which  his  owner  takes  to,  this,  if  accom- 
panied with  a  declaration  that  they  find  no  fault 
with  him  but  for  not  writing,  will  be  waiver  of  any 
right  to  sue  for  damages  on  account  of  disobedi- 
ence. 

I'udwise  etal.  v.  Hacker,  (536)    256 

See  Covenant,  1. 

BREAKING  UP  VOYAGE— Caines'  Hep.  2. 
See  nisurance,  2. 


CAPIAS  AL>  SATISFACIENDUM-Caines'  Rep.  3 
See  Execution ;  Practice,  92. 

CAPTURE— Caines'  Rep.  1. 
See  Insurance. 

CAPTURE— Caines'  Rep.  3. 
See  Insurance,  6, 12. 

CAPTURE-Caines'  Cas.  1, 
See  Insurance,  1. 

CARGO— Caines'  Rep.  1. 
See  Insurance,  1. 

CARGO— Caines'  Rep.  2. 

See  Commissioners,  1 ;  Insurance,  2,  3,  13,  15,  20 ; 
Sale,  2. 

CARRIER— Caines'  Rep.  1. 

1.  For  goods  shipped  on  deck,  and  ejected,  an 
owner  is  not  liable  as  a  carrier. 

Smith  et  al.  v.  Wright,  (43)    56 

See  Commissions,  1. 

^CARRIERS  AND  CARRIAGE— Caines'  Rep.  3. 

See  Damages,  2. 

CASE— Caines'  Cas.  2. 

See  Practice,  3. 
CASES  FROM  COMMON   PLEAS-Caines'  Rep.  3. 

See  Practice,  77. 

CASE  MADE— Caines'  Rep.  2. 

See  Admissions,  1 ;  Practice,  16,  20,  32. 

CASE  MADE  AND  MAKING— Caines'  Rep.  1. 

See  Practice,  12, 19,  20,  34,  49,  72. 

CATSKILL   PATENT— Caines'  Rep.  3. 

1.  The  first  plain  in  the  Catskill  patent  is  not  at 
the  junction  of  the  Catskill  and  Katerskill,  but 
commences  at  Catskill  Church.  The  four  miles 
from  the  plains  mentioned  in  the  Catskill  patent, 
are  four  miles  due  north,  south,  &c.,  from  the 
northern,  southern,  &c.,  extremity  of  the  plains,  ut 
semlt.  In  running  out  a  patent,  aline  northward,&c., 
means  a  line  due  north,  &c.  Where  a  grant  is  sus- 
ceptible of  two  constructions,  that  which  is  most 
favorable  to  government  is  to  be  adopted. 

Jackson  v.  Reeves,  (293)    65O 

CERTAINTY— Caines'  Rep.  3- 
See  Practice,  74 ;  Plea  and  Pleading,  6. 

CERTIFICATE— Caines'  Rep.  1. 
See  Bankrupt,  1 ;    Judge's   Certificate ;    Stay   of 
Proceedings. 

CERTIFICATE— Caines'  Hep.  2.          '.  . 
See  Bankrupt,  1 ;  Judge's  Certificate. 

CERTIFICATE-Caines*  Rep.  3. 
See  Trespass,  2. 

CERTIORARI— Caines'  Rep.  1. 
Certiorart  amendable  according  to  the  affidavit 
on  which  obtained. 

Knapp  v.  Palmer,  (486)    235 

See  Witness,  7. 

CERTIORARI-Caines'  Rep.  2. 
1.  A  eertiorari  lies  to  the  judges  of  the  Common 
Pleas,  on  an  appeal  to  them  from  the  commissioners 
of  highways.  On  a  return  by  the  judges  to  such  a 
certfardri,  not  stating  what  proceeding!  were  had 
before  the  commissioners,  the  intendment  of  law  is, 
that  they  were  regular.  What  is  returned  without 
bei  ng  required  and  not  asserted  as  a  fact,  but  merel  y 
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as  matter  of  belief  and  information,  is  irrelevant, 
and  not  to  be  regarded.  If  the  return  slate  Hie 
road  to  have  been  laid  out,  it  will  be  presumed  it 
was  of  the  proper  width,  unless  the  contrary  appear. 
Lawton  et  al.  v.  Cbmmfnfonm,  etc.,  (17!D  379 

2.  If  it  appear  from  the  ret  urn  <>l  a  i-i'rliomri  that 
the  jury  retired,  and  nothing  is  said  about  a  consta- 
ble's being  sworn  to  attend  them,  it  is  a  fatal 
omission,  and  not  to  be;  supplied  by  intendinent. 

Van  Dwen  v.  Walker,  <:n:«)    469 

See  Amendment,  1,  2 ;  Error ;  Forcible  Entry  and 
Detainer,  1 ;  Justice  and  Justice's  Court ;  Practice, 
72,87;  Trespass,!. 

CERTIORARI— Caines'  Rep.  3. 

1.  In  a  civil  suit  a  eertiorari  to  an  inferior  court 
removes  in  judgment  of  law  the  record  itself,  with 
the  proceedings  in  the  same  stage  as  they  were  be- 
low, therefore  they  need  not  be  commenced  <le  novo, 
but  must  go  on  from  the  last  pleading. 

Wolfe  v.  Horton,  (80)    526 

See  Justice  and  Justices'  Court ;  Practice,  5,  9,  35. 
82.  Return. 

CESTUI  QUE  TRUST-Caines'  Cas.  2. 
See  Purchase. 

CHALLENGE-Caines'  Rep.  1. 
See  Collateral  Issues,  1. 

CHALLENGE— Caines'  Rep.  2. 

2.  Qwtre,  whether,  on  a  trial  on  a  policy  of  insur- 
ance, it  is  not  a  good  challenge  to  the  favor,  that 
one  of  the  jury  is  an  underwriter. 

Steinhach  v.  Columbian  Ins.  Co.       (129)    354 

CHANCERY— Caines'  Rep.  1. 
See  Practice,  80. 

CHANCERY— Caines'  Rep.  3. 
See  Debt,  1 ;  Jurisdiction,  2. 

CHANCERY— Caines'  Cas.  1. 
See  Practice,  1. 

CHAHACTER-Caines'  Rep.  2. 
See  Practice,  51 ;  Trespass,  3. 

CHARACTER— Caines'  Hep.  3. 
See  Evidence,  2 ;  Practice,  34. 

CHARTER-PARTY-Caines'  Rep.  3. 
See  Insurance,  8 . 

CHURCHES— Caines'  Cas.  2. 
See  Devise. 

CIRCUIT— Caines'  Rep.  1. 
See  Costs,  2 ;  Issue,  1. 

CIRCUIT— Caines'  Rep.  2. 
See  Practice,  14, 15, 16. 

CIRCUIT-Caines'  Rep.  3. 
See  Practice,  3,  36,  42,  44. 

CITY  OF  NEW  YORK— Caines'  Rep.  3. 
See  Mayor's  Court,  1. 

CLEARANCE— Caines'  Rep.  1. 
See  Insurance,  8. 

COGNOVIT— Caines'  Rep.  1. 

1.  Judgment  may  be  entered  on  a  cognovit  in  va- 
cation. 

Arden  et  al.  v.  Rice  et  al.,  (499)    243 

See  Practice,  24. 

COLLATERAL  ISSUES-Caincs'  Rep.  1. 
1.  On  collateral  issues,  the  first  section  of  the  act 
for  regulating  certain  criminal  proceedings  does 
not  extend.  If,  on  such,  the  prisoner  stand  mute, 
the  court  will  enter  a  plea  for  him,  on  which  no 
peremptory  challenge. 

The  People  v.  Youngs,  (37)    57 

COLLATERAL  ISSUE— Caines'  Rep.  2. 
See  Addition.  1. 

COLLOQUIUM-Caines'  Rep.  3. 
See  Words,  1,  2. 

CAT.  REPS.,  1,  2,  3.  &  CAI.  CAS..  1,  2. 


GENERAL  IXDKX. 


vii 


COLUMBIA  TURNPIKE-Caines'  Rep.  2. 
See  Turnkike  Roads,  1. 

COMMISSION-Caines'  Rep.  1. 
1.  If  a  witness  under  a  commission  disclose  a  col- 
lateral fact,  to  which  the  inquiry  was  not  directed, 
a  second  commission  may  issue  to  examine  as  to 
that  fact. 

Nicoll  et  ol.  v.  Col.  Ins.  Co.,  (345)    176 

-    See  Practice,  1,  33,  40,  85,  90,  93. 

COMMISSION-Caines1  Rep.  2. 
See  Practice,  5,  6,  53, 56,  58. 

COMMISSION— Caines'  Rep.  3. 
See  Practice,  29,  65. 

COMMISSIONS-Caines'  Rep.  1. 
1.  Where  commissions  are  allowed  to  a  captain  on 
his  sales  and  investments,  he  will  not  be  enti- 
tlad  to  commissions  on  goods  he  carries  to  deliver 
according  to  an  antecedent  contract  made  by  his 
employer,  and  for  which  he  does  not  receive  pay- 
ment. 

MiUer  v.  Livingston,  (349)    179 

See  Insurance,  18. 

COMMISSIONS-Caines'  Rep.  2. 
1.  Under  an  agreement  to  pay  a  supercargo,  on  a 
voyage  out  and  home,  a  gross  sum  out  of  a  return 
cargo,  or  give  him  goods  out  of  it  to  that  amount, 
at  his  election,  in  consideration  of  which  he  and  his 
partner  engaged  to  sell  the  return  cargo  free  of 
commissions,  if  the  vessel  be  obliged,  on  her  re- 
turn, to  break  up  her  homeward  voyage,  and  the 
cargo  be  sold  at  the  port  of  necessity,  paying  com- 
missions to  merchants  there,  the  supercargo  loses 
his  compensation,  though  the  proceeds  of  the  home- 
ward cargo  be  partly  invested  in  other  articles, 
which  he  brings  back,  and  if  a  policy  has  been 
effected  on  the  commissions,  it  is  a  total  loss,  and 
the  insurer  liable,  as  there  is  no  recourse  against  the 
owners  of  the  cargo. 

Robinson  v.  New  York  Ins.  Co.,       (357)    401 

COMMISSIONERS— Caines'  Rep,  3. 
See  Practice,  40. 

COMMISSIONERS  OP  BANKRUPT-Caines'  Rep.  1. 
See  Bankrupt,  2. 

COMMON  BAIL— Caines'  Hep.  3. 
See  Practice,  11. 

COMMON  PLEAS-Caines'  Rep.  2. 
See  Practice,  31, 32, 40. 

COMMON  PLEAS-Caines'  Rep.  3. 
See  Practice,  77 :  Set-Off,  2. 

COMPOSITION— Caines'  Rep.  1. 
See  Agreement,  1. 

COMPROMISE-Caines1  Rep.  1. 

See  Practice,  25,  60 ;  Sheriff,  3. 

COMPUTATION  OF  TIME-Caines'  Rep.  2. 
See  Day,  1. 

COMPUTATION  OP  VALUE-Caines'  Cas.  2. 
The  rule  to  compute  the  value  of  lands  in  fact 
mortgaged,  but  sold  under  an  idea  of  a  defeasible 
purchase,  is  the  time  when  sold,  not  when  redemp- 
tion asked. 

Btoodgoodv.ZeUey,  (134)    781 

See  Pledge. 

CONCEALMENT— Caines1  Rep.  1. 
See  Insurance,  6,  8,  9. 

CONCEALMENT -Caines'  Rep.  2. 
See  Insurance,  9. 

CONCEALMENT— Caines'  Rep.  3. 
See  Insurance,  4. 

CONCEALMENT— Caines'  Cas.  1. 
See  Insurance,  4. 

CONDITION— Caiues'  Rep.  1. 
See  Bond ;  Intrusion,  1 ;  People,  1. 
CAT.  REPS.,  1,  2,  8,  &  CAT.  CAS.,  1,  2. 


CONDITION— Caines'  Hep.  2. 
See  Devise,  2. 

CONDITION  PKECEDENT-Caines'  Cas.  2. 
See  Agreement,  1. 

CONDITIONAL  LJMITATION-Caines'  Rep.  2. 
See  Devise,  2. 

CONFESSION-Caines'  Rep.  2.«* 
See  Plea  and  Pleading,  1. 

CONFIRMATION-Caines'  Rep.  3. 

See  Trespass,  5. 

CONSIDERATION-Calnes'  Rep.  1. 
See  Agreement,  1 ;  Assuinpsit.  1. 

CONSIDERATION— Caines'  Rep.  t. 
\.  Taking  a  note  out  of  the  bank,  when-  It  him 
been  lodged  for  collection,  is  a  sufficient  considera- 
tion to  support  OMMMBM  against  a  third  person, 
though  the  note  be  afterwards  protested  for  non- 
payment. 

Stewart  el  at.  r.  Kden,  (ISO)    3O4 

See  Promissory  Note,  2.  3:  Action,  1. 

CONSIDERATION-Caines'  Hep.  a. 
1.  If  two  considerations,  both  of  which  are  g.i  ••!. 
be  alleged  as  the  groundwork  of  a  speei.il  agree- 
ment reduced  to  writing,  both  must  be  proved  as 
laid,  though  the  instrument  suy  "for  value  re- 
ceived." 

Laiixinu  r.  3f  KiUifi.  (2KB)    647 

See  Arbitration.  1 ;  Practice,  74 ;  Promissory  Note. 
4;  Sheriff's  Sale,  1. 

CONSIGNMENT-Caines'  Cas.  2. 

See  Surety. 

CONSIGNOR -Cairn*'  Rep.  1. 
See  Corporation,  1 ;  Judgment,  1. 

CONSIGNOR.  CONSIGNEE,  CONSIGNMENT 

Caines'  Rep.  1. 

See  Commissions,!;  Insurance,  18;  Privilege,  1 ; 
Trover,  1. 

CONSIGNMENT,  CONSIGNOR,  AND  CONSIGNEE 

—Caines1  Rep.  2. 

1.  If  a  consignment  l>e  ordered  to  IK-  delivered  to 
a  particular  house,  if  it  cannot  be  gold  at  a  given 
price,  and  the  consignee  have  authority  to  plac**  It 
with  any  other  house  In  case  it  cannot  lie  sold,  rt- 
ceiving  a  certain  8|M>cined  advance,  should  the 
consignment  arrive  at  a  period  when  the  house 
mentioned  has  become  bankrupt, and  the  market  w> 
reduced  that  neither  the  price  nor  the  advance 
specified  can  be  obtained,  the  consignee  will  l>e 
warranted  in  taking  an  advance  of  a  less  price.  If 
he  act  hoiia  Jide,  of  which  remitting  the  MUM  lie 
does  receive,  and  the  accountable  reeclpt  fur  tin- 
property  he  has  delivered,  according  to  his  Instruc- 
tions, will  be  evidence. 

Dntinmnntl  ft  nl.  r.  H'owf,  (HIO)    44O 

See  Insurance,  2. 

CONSIGNOR,     CONSIGNEE.     CONSIGNMENT  — 

('allies'  Rep.  3. 
See  Insurance,  10. 

CONSOLIDATION-Caines1  Rep.  I. 
See  Practice,  24n,  110,  HO. 

CONSTRUCTION  OF  WORDS— (fines'  Rep.  t. 
1.  The  word  "seized"  linjiorts  a  f<v  when  uwd  In 
a  petition  for  partition. 

Luert  et  al.  r.  Itrrtsmnn  ft  al.,  Cftttt    47B 

CONSTRUCTION  OF  STATUTES    Calm*1  Rep.  3. 
See  Acts  of  the   Legislature  Construed  and  Ex- 
plained. 

CONSTRUCTION    OF    PATENTS'-Calm*1  Rep.  a. 
Sec  Patents. 

roNSUL    ('nines1  Rep.  2. 
See  Translations,  I. 

CONSTABLE    Caines1  Rep.  2. 
St>e  Ccrtioniri,  2. 

CONTEMPT    (fines'  Rep.  1. 
See  Libel,  1.  2:  Practice.  78. 
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CONTEMPT-Caines'  Rep.  8. 
See  Action,  I. 

CONTINUANCE-Caines'  Hep.  3. 
See  Practice,  79. 

CONTRABAND— Caines'  Rep.  1. 
See  Insurance,  17. 

CONTRABAND  TRADE-Calnes'  Cas.  1. 
See  Insurance,  5. 

CONTRACT-Calnes'  Rep.  1. 

1.  A  contract  for  the  benefit  of  a  third  person  will 
support  an  action  by  him  with  whom  the  contract 
is  made. 

AfiHer  v.  Drake,  (45)    57 

See  Assumpsit,  2 ;  Limitations,  1 ;  Practice,  30. 

CONTRACT— Caines'  Rep.  2. 
See  Illegal  Contract,  1. 

CONTRACT-Caines'  Rep.  3. 
See  Agent,  i ;   Damages,  2.  Plea  and  Pleadings,  6 ; 
Practice,  93. 

CONVEYANCE— Caines'  Hep.  2. 
1.  A  conveyance-  of  lands  adversely  held  is  void, 
though  the  title  under  color  of  which  the  person 
holds  may  be  bad. 

Jackson,  ex  dem.  Dunbar  et  al.,  v. 
Todd,  (183)    381 

See  Covenant,  1. 

CONVICTION— Caines'  Rep.  1. 
See  Practice,  30. 

CONVICTION— Caines'  Rep.  3. 
See  Attainder,  1. 

COPIES-Caines'  Rep.  1. 
See  Evidence,  5 ;  Insurance,  15. 

COPIES— Caines'  Rep.  2. 

1.  Copies  of  papers  referred  to  in  depositions, 
may  be  resorted  to  in  order  to  their  elucidation. 

Steinbach  v.  Columbian  Ins.  Co.          (129)    354 
See  Evidence,  2. 

CORN-Caines'  Rep.  1. 
See  Insurance,  7. 

CORN— Caines'  Rep.  3. 
See  Insurance,  6. 

CORPORATION— Caines'  Rep.  1. 

1.  The  president  and  directors   of   a   company, 
when  legally  chosen,  are  the  proper  persons  to  exe- 
cute acts  ordered  to  be  done  by  the  president, 
directors,  and  company,  and  a  promise  to  pay,  as  the 
latter  may  order,  is  broken  by  not  paying  according 
to  the  order  of  the  president  and  directors.    The 
interest  acquired  by  subscribing  for  shares  in  the 
stock'  of  an  incorporated  company  is  a  good  con- 
sideration to  support  an  action  against  the  sub- 
scriber. The  promise  to  pay,  in  such  cases  as  the 
president,  directors,  and  company  shall  appoint,  is 
not  such  a  promise  as  will  support  an  action  as  for 
a  promissory  note. 

Union  Turnpike  Co.  v.  Jenkins,          (381)    193 

2.  The  Act  of  the  Legislature,  of  1798,  which  was 
re-enacted  on  the  3d  of  April,  1801,  contains  no  im- 
plied grant  of  the  soil  under  water  therein  men- 
tioned, to  the  corporation  of  New  York.    They  are, 
under  that  act,  only  attorneys  for  the  public.    The 
reservation  in  their  resolve  of  June,  1801,  of  slipage 
arising  from  piers  erected  under  grants  made  by 
them  in  pursuance  of  that  law,  is  void.    The  cor- 
poration has  no  right  to  slipage,  from  piers  running 
into  the  East  River,  in  front  of  South  Street.  A  slip  is 
an  interval  or  vacancy  between  two  piers. 

3faj/w,  d-c.,  v.  Scott,  (543)    863 

See  Manhattan  Company. 

CORPORATION— Caines1  Cas.  1. 
See  Turnpike  Acts,  1. 

COSTS-Caines'  Rep.  1. 

1.  Qutcre.  whether  costs  should  not  follow  in  all 
cases  of  delay. 

Townsend  v.  New  York  Ins.  Co.  (6)    37 

860 


2.  Costs  must  abide  the  event  of  the  suit  when  the 
circuit  judge  has  not  time  to  try  the  cause. 

Way  v.Biadt,  (118)    115 

See  Action,  2 ;  Bull,  1 ;  Forcible  Entry  and  De- 
tainer, 1 ;  Nonsuit,  1 :  Practice,  11, 15, 10.  22,  24,  25. 
38,  42,  47,  50,  56,  66,  69,  76,  86. 

COSTS— Caines'  Hep.  2. 

See  Error,  4 ;  Improvements,  1 ;  Practice,  2,  6,  7, 
12,  14,  15,  l(i,  20,  21.  22,  23,  31,  37,  39,  40,  41,  42,  45,  52,  C7, 
72,  78,  81,  83,  91, 94 ;  Set^Off,  2 ;  Trespass,  2. 

COSTS— Caines'  Rep.  3. 

See  Covenant,!.  Damages,!.  Error,  1.  Insur- 
ance, 9.  Jurisdiction,  2.  Practice,  5,  12,  15,  22,  27, 
33,  35,  36,  42,  44, 49,  52,  53,  54,  55, 60,  62, 64, 71,  75, 82.  Ver- 
dict, 2. 

COUNSEL— Caines'  Rep.  3. 
See  Practice,  22,  24.  38. 

COUNSEL'S    HAND     AND    COUNSEL  -  Caines' 
Rep.  2. 

1.  Counsel  are  entitled  to  privilege. 

(385)    475 

2.  Alienage  is  no  bar  to  admission  to  the  office  of 
a  counselor. 

(384)    474 

See  Plea  and  Pleading,  2 ;  Practice,  47 ;  Reguhe 
Generates,  1,  3. 

COUNT-Calnes'  Rep.  3. 
See  Demurrer,  1,  2.    Practice,  81.    Words,  1. 

COUNTERMAN  D-Caines'  Rep.  1. 
See  Practice,  50, 76. 

COUNTER  AFFIDAVITS— Caines'  Rep.  1. 
See  Practice,  60. 

COURTS-Caines'  Rep.  2. 
See  Slander,  1. 

COURTS-Caines'  Rep.  3. 
See  Mayor's  Court,  1. 

COURTS— Caines'  Cas.  2. 
See  Foreign  Courts. 

COURT  OF  ERRORS— Caines'  Rep.  1. 
See  Venire,  1. 

COVEN  ANT-  Caines'  Rep.  1. 
1.  A  covenant  is  an  assignment  of  a  bond  payable 
by  installments  from  the  assignor,  that  if  the 
obligor  should  become  insolvent  or  not  able  to  pay, 
and  the  assignee  should  use  all  due  diligence,  and 
take  all  legal  measures,iminediately  after  the  several 
sums  of  money  shall  respectively  become  due,"  is 
broken  on  the  insolvency  of  the  obligor,  on  the  fall- 
ing due  of  the  first  installment,  and  the  assignor  is 
then  liable  for  the  whole  amount,  the  assignee  not 
being  obliged  to  wait  till  the  last  installment  is  pay- 
able. If  the  first  installment  be  not  demanded  in  the 
declaration,  it  will,  unless  the  contrary  be  shown, 
be  presumed  to  have  been  paid.  The  assignee  is  not 
precluded  from  his  action  against  the  assignor,  be- 
cause he  has  not  proved  his  debt  under  the  obligor's 
estate. 

Ten  Eyck  et  al.  v.  Tibbits,  (427)    212 

See  Venue,  1. 

COVENANT-Caines'  Rep.  2. 
1.  The  words  "grant,  bargain,  sell,  alien  and  con- 
firm," in  a  conveyance  in  fee,  do  not  imply  a  cove- 
nant of  title.     It  is  implied  only  by  the  word  dedi 
or  "  give." 

Frost  et  al.  v.  Raymond,  (188)    383- 

See  Warranty,  2. 

COVENANT— Caines'  Rep.  3. 

1.  Under  a  covenant  of  ownership,  seisin,  power 
to  sell,  and  for  peaceable  enjoyment,  if  the  vendee 
be  evicted,  he  can  recover  only  the  value  of  the 
land  at  the  time  of  the  purchase,  with,  interest  for 
so  long  a  time  as  he  pays  mesne  profits,  and  the  costs 
of  the  ejectment  brought  against  him,  but  not  those 
of  the  action  for  metfiie  profits. 

Stoats  ti.  Ten  Eyck,  (111)    55O 

2.  Under  a  covenant  not  to  cut  wood  but  from 
lands  "then  cleared,  or  which  should  thereafter  be 
cleared,"  if  the  breach  be  assigned  in  cutting  on 
lands  which  the  defendant  had  not  cleared,  it  is  bad, 
as  they  might  have  been  cleared  by  others. 

Tredu-ell  v.  Steele,  (169)    58ft 

CAT.  KEFS.,  1,  2,  8,  &  CAT.  CAS.,  1,  2. 
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COVENANT— Caines'  Cas.  2. 

On  the  sale  of  a  note  not  negotiable,  with  a  coven- 
ant by  the  vendor,  to  pay  the  vendee  a  certain  sum, 
"  if  the  vendee  should  take  all  and  every  legal  step 
the  law  directs  to  prosecute  to  effect  the  maker  and 
payee, to  wit,  if  the  vendee,  and  no  one  in  his  narae.or 
in  that  of  the  maker  could  recover  Judg ment  legal- 
ly against  the  maker,  on  the  note,  or  against  the 
payee  in  case  he  had,  at  the  date  of  the  covenant,  or 
should,  previous  to  the  suit  against  the  inaki-r, 
discharge  the  note ; "  if  in  action  against  the  maker, 
the  payee,  according  to  the  laws  of  the  country,  go 
into  court,  and  deny  authorizing  the  suit  by  the  as- 
signee against  the  maker,  the  assignee  cannot  main- 
tain an  action  on  the  covenant  against  the  vendor, 
if  by  the  law  of  the  country  the  payee  be,  in  such 
cases,  liable  for  the  amount,  without  first  showing 
a  legal  endeavor,  by  suit,  to  recover  the  amount 
against  the  payee.  Covenants  are  to  be  construed, 
not  merely  by  their  letter,  but  their  spirit. 

Belts  v.  Turner,  (305)    831 

See  Recognizance. 

CROSS  SUITS— Caines'  Rep.  1. 

See  Practice,  68. 

CUSTOM-Caines'  Rep.  2. 

See  Action,  2. 

CUSTOM-HOUSE  OFFICER— Caines'  Rep.  1. 

See  Justification,  1. 


DAMAGES— Caines'  Rep.  1. 
See  Action,  2 ;  Breach  of  Orders,  1 ;  Practice,  82, 
95. 

DAMAGES— Caines'  Rep.  2. 
See  Practice,  86 ;  Set-Off,  1,  2 ;  Trespass,  2. 
DAMAGES— Caines'  Rep.  3. 

1.  Wherever  damages  are  given,  costs  follow  by 
the  statute,  and  therefore  need  not  be  found. 

Brown  v.  Smith.  (81)    523 

2.  If,  in  consequence  of  a  breach  of  contract,  in 
not  trasporting  goods,  they  be  taken  by  the  pro- 
prietors and  sent  by  another  conveyance,  in  the 
course  of  which  they  are  lost,  damages  cannot  be 
recovered  for  their  value  as  at  the  port  of  destina- 
tion, nor  will  they  be  allowed  for  interest  lost,  in 
cons3quenco  of  not  being  in  cash  at  the  time  when 
they  otherwise  would  have  been  sold. 

Smith  et  al.  v.  Rlcharteou,  (219)    615 

See  Error,  1.  Plea  and  Pleading,  4,  6.    Practice,  81, 
93.    Set-Off,  1.    Water-course,  1.    Words,  2. 

DAY— Caines'  Rep.  2. 

1.  The  nautical  day  begins  at  13  o'clock  at  noon. 
D&nnis  et  al.  v.  Ltufiow,  (111)    346 

DAY  CALENDAR— Caines'  Rep.  1. 
See  Practice,  2. 

DEBT— Caines'  Rep.  1. 
See  Escape,  2. 

DEBT— Caines'  Rep.  2. 
See  Bond,  1. 

DEBT— Caines'  Rep.,  3. 

1  Debt  will  lie  on  a  decree  of  a  court  of  chancery 
in  a  sister  State,  if  it  be  simply  for  the  payment  of  a 
sum  of  money  by  the  defendant,  without  any  acts 
to  be  done  by  the  plaintiff.    And  if  the  decree  be 
for  the  payment  of  one  gross  sum  to  several  per- 
sons, though  their  proportions  be  previously  speci- 
fied the  action  may  be  Joint,  and  is  the  most  appro- 
priate form,  ut  xemh. 

Post  et  al.  v.  Neafle,  (22>    *93 

2  Under  the  "  act  for  the  inspection  of  flour  and 
meal,"  on  such  only  as  is  purchased,  manufactured 
or  shipped  for  exportation,  do  the  penalties  attach 
and  if  an  inspector,  without  being  requested,  in- 
spect against  the  will  of  the   proprietor,  though 
every  cask  be  deficient  in  weight  and  falsely  tared, 
debt  will  not  He  for  the  penalties  unless  it  be  aver- 
red, or  appear,  that  the  flour  or  meal  was  intended 


for  exportation. 

Ferris  P.  Coles,  (307)    OO9 

See  Statute,  1. 

DEBTORS-Caines'  Rep.  3. 
See  Absent  and  Absconding  Debtors. 
C.vi.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 


DEBTORS,  ABSCONDING  AND  ABSENT-Cainea' 

Rep.  2. 

L  A  person  who  has  been  merely  transiently  within 
theState.cannot  t>e  proceeded  against  on  an  atwoond- 
ing  or  concealed  debtor,  and  to  authorize  proceed- 
ings against  him  tw  an  absent  debtor,!  he  eredi  tor  who 
takes  them  must  be  a  resident  within  the  Suite.  If 
a  debtor  do  actually  reside  within  this  State,  though 
he  lead  so  roving  a  life,  as  to  render  it  very  difficult 
to  fix  on  hisdomictlo,  his  being  transiently  here  will 
not  make  him  a  resident  within  the  meaning  of  the 
act  affording  relief  against  atwconding  debtors. 

In  re  1.  G.  Fitzgerald,  (318    443 

DECLARATION-Calnes'  Rep.  1. 
See  Assumpsit,  3  ;  Frauds,  Statute  of,  1  ;  Justice*. 
7ourt,2;     Libel,  3;   Partners  and  Partnership,  2: 
Practice,  15,  17,  95. 

DECLARATION-Calnes'  Hep.  2. 
See  Error,  2;   Plea  and    Pleading,  6;   Practice. 

59,60. 

DECLARATION—  Caines'  Rep.  8. 
See  Count.    Covenant,  2.    Demurrer.  2.    Plea  and 
Pleadings,  3,  4,  H.    Practice  59,  81,  82,  89.  Promissory. 
Note,  3.    Verdict.  3.    Words,  1,  2. 

DECLARATIONS—  Caines'  Rep.  2. 
See  Evidence,  1  ;  Devise,  1. 

DECREE-Caines'  Rep.  2. 
See  Adverse  Possession,  1. 

DECREE—  Caines'  Cas.  2. 
See  Practice,  2.    Statute  of  Frauds,  1. 

DECREE  IN  CHANCERY-Calnes'  Rep.  3. 
See  Debt,  1. 

DEED—  Caines'  Rep.  8. 
See  Evidence,  8. 

DEEDS-Caines'  Rep.  1. 
See  Grant,  1  ;  Military  Lands,  1  ;   Presumption,  I. 

DEFAMATION—  Caines'  Rep.  2. 
See  Slander. 

DEFAULT-Caines'  Rep.  1. 
See  Bond,  1  ;  Practice,  2,  26,  28,  44,  82,  86. 

DEFAULT—  Caines'  Rep.  2. 
See  Practice,  29,  37,  77,  «0.  94.  95. 

DEFAULT-Caines'  Rep.  3. 
See  Practice,  12,  14,  W,  17,  18,  33.  4».  52.  53.  flu,  *V 
DEFEASIBLE  PURCHASE—  Caines'  Cas.  2. 
See  Computation  of  Value.    Mortgage. 

DEFENSE—  Caines'  Rep.  8. 
See  Practice,  14,  19,  22,  52. 

DELAY—  Cainca*  Rep.  3- 
See  Practice,  19. 

DELIVERY—  (fines'  Rop.  2. 
See  Sale,  1. 

DELIVERY    Caines'  Rrp.  3. 
See  Transitu,  1. 

DEMAND—  Talnea'  Rep.  2. 
See  Promissory,  Note,  4,  5;  Ejectment.  4. 

DEMISE  -Calm*'  K«-p.  -. 
See  Tenants  in  Common.  1. 

DEMURHER    Caiiios'  Rep.  1. 

1  If  the  court  be  satisfied  that  a  demurrer  If  put 
in  merely  for  delay.  Hnd  the  opposite  side  ha«  no- 
ticed tin-  demurrant,  who  d<xw  not  appear.  th« 
demurrer  will  In-  overruh-d.  and  a  rill.-  f 
inent  ordered,  the  party  obtaining  it  suiting  him- 
self nwly  to  o|H-n  the  rule  if  g«*>d  cause  for  demur- 
rer or  merits  !«•  shown. 

UilchrM  r.  r«i»i  "  iiy"*1". 

See  Pract  !<•<•,  29. 


DEMURRER-Calnes'  Rep.  2. 
See  Award.  1.2:  Plea  and  Pleading  5.  «: 
ce  8,  27.  45,  «4.  *<:  Promissory  Note.  5. 
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DEMURRER-Caines'  Rep.  3. 

1.  If  there  be  one  good  count,  and  a  demurrer  put 
in  to  the  whole  declaration,  judgment  will  l>e  for 
the  plaintiff,  though  a  special  cause  be  assigned, 
which  is  applicable  to  only  one  of  the  counts. 

Whitiiair.  Cros/,1,,  (8!t)    531 

2.  Where  the  declaration  consists  of  two  counts, 
one  good,  and  the  other  bad,  if  to  the  latter  be 
pleaded  an  insufficient  bar,  going  to   the   whole- 
cause  of  action,  to  which  the  plaintiff  demurs,  still 
he  will  be  entitled  to  judgment  on  the  count  which 
is  good. 

Ward  v.  Sacknder,  (263)    637 

See  Frivolous  Demurrer.    Plea  and  Pleadings. 

DEMURRER— Calnes'  Cas.  1. 
See  Practice,  2. 

DEMURRER— Caines'  Cas.  2. 
When  a  bill  requires  an  affidavit  to  some  parts, 
and  not  to  others^  a  demurrer  to  the  whole,  for  want 
of  that  affidavit,  is  bad. 

La  iQht  et  al.  v.  Morgan  et  al.  (344)    843 

DEMURRER  TO  EVIDENCE— Calnes'  Rep.  3. 
See  Practice,  68. 

DEPARTURE— Caines'  Rep.  2. 
See  Award,  2. 

DEPARTURE  ON  VOYAGE  INSURED— Caines' 

Rep.  2. 
See  Insurance,  8. 

DEPOSIT-Caines'  Rep.  1. 
See  Agreement,  1. 

DEPOSIT-Caines'  Rep.  2. 
See  Loss,  1. 

DEPOSITION— Caines'  Rep.  1. 
See  Witness,  1. 

DEPOSITIONS-Caines'  Rep.  3. 
See  Practice,  40. 

DESCENT-Caines'  Rep.  2. 
See  Forfeiture,  1. 

DESIRE-Caines'  Rep.  1. 
See  Trust,  1. 

DEVIATION-Caines'  Rep.  2. 
See  Insurance,  16. 

DEVIATION— Caines'  Rep.  3. 
See  Insurance,  5. 

DEVISE— Caines'  Rep.  2. 

1.  If  a  testator  devise  a  specific  quantity  of  land, 
out  of  a  larger  tract,  and  then  describe  the  courses 
and  distances  to  be  run,  if,  by  stopping  at  one  of  the 
lines  mentioned,  the  devise  will  fall  short,  it  will  be 
held  that  the  line  was  mentioned  under  the  suppo- 
sition that  it  would  include  the  quantity  devised, 
and  the  devisee  will  be  entitled  to  have  it  run  out 
that  length.     The  erecting  a  fence,  and  showing  it 
as  a  boundary,  does  not  conclude  the  party  so  doing, 
if  at  the  time  such  declarations  are  made  that  he  is 
entitled  to  more. 

Jackson,   ex    clem.  Zimmerman,   v. 
Zimmerman,  et  al.,  (146)    361 

2.  A  devise  of  "all  my  right  in  the  patentees' 
woods  to  my  children,  in  case  the  same  continue  to 
inhabit  the  town  of  Hurley,  otherwise  not,"  passes 
the  fee,  if  there  be  one  in  the  testator,  and  is  a  con- 
dition subsequent,  if  it  be  a  condition  at  all,  but  is, 
wt  semb.,  void  as  repugnant  to  the  nature  of  a  fee. 
It  is  not  a  limitation  for  want  of  a  devise  over ;  and 
if  the  devise  itself  be  to  the  testator's  heirs,  it  is 
void  as  a  condition,  because  the  devisees  themselves 
would  be  the  persons  to  take  advantage  of  it.    A 
residuary  clause  of  a  testator's  "  whole  real  estate, 
except  what  I  have  before  disposed  of,"  will  not 
carry  an  estate  previously  devised  on  condition, 
nor  does  it  operate  as  a  conditional  limitation. 

Newkerk  et  al.  v.  Newherk  et  al.,         (345)    456 

DEVISE— Caines'  Cas.  2. 

Our  statute  of  1784,  enabling  churches,  &c.,  to  in- 
corporate themselves,  does  not  enable  them  to  take 
lands  by  devise. 

Jackson,  ex  (/em.  Smith,  v.  Ham- 
mond. (337)    841 
See  Tenant  at  Will. 

862 


DISCONTINUANCE- Caines'  Hep.  1. 
See  Practice,  42. 

DISCONTINUANCE— Caines'  Rep.  2. 
See  Practice,  83. 

DISCONTINUANCE— Caines'  Rep.  3. 
See  Practice,  35. 

DISCOVERY-Caines'  Cas.  2. 

A  bill  for  a  discovery  and  injunction  to  stay  pro- 
ceedings at  law,  must  state  some  particular  matter, 
which  the  complainant  has  a  right  to  seek  a  discovery 
of,  as  material  to  his  defense,  and  without  which  he 
cannot  proceed  to  trial.  A  mere  inquiry,  because 
the  grounds  of  the  suit  at  law  are  unknown,  cannot 
be  maintained,  being  a  fishing  bill. 

Newkirk  et  ux.  r.  Willett,  (296)    828 

DISCOVERY  OF  NEW  EVIDENCE— Caines'  Rep.  1. 

See  Practice,  21. 

DISTRESS— Caines'  Rep.  1. 
See  Assuinpsit,  2;  Insurance,  5;  Trespass,  1. 
DISTRESS— Caines'  Cas.  1. 

See  Insurance,  2. 

DIVIDEND— Caines'  Rep.  1. 
See  Covenant,  1. 

DIVISION  OF  THE  COURT— Caines'  Rep.  2. 
See  Practice,  28. 

DOMICIL-Caines'  Hep.  2. 
See  Debtors,  Absconding  and  Absent. 

DOWER— Caines'  Rep.  1. 
See  Estoppel,  1. 


EJECTMENT— Caines'  Hep.  1. 

1.  If  a  defendant  has  acknowledged  the  title  of  the 
plaintiff,    he    cannot    afterwards   dispute   it,    and 
whether  evidence  has  been  properly  or  improperly 
received  for,  or  rejected  against  such  title,  cannot 
be  inquired  into  by  the  defendant. 

Jackson,  ex  dem.  'Low  et  al.,  v. 
Reynolds,  (444)    218 

2.  In  ejectment,  the  court  will  allow  of  excuses  to 
protect  the  possession,  which  in  other  cases  they 
will  not  receive. 

Jackson  v.  Stilex,  (503)    246 

See  Possession,  2 :    Practice,  13, 15,  52,  62,  64,  84,  86 ; 
Restitution,  1. 

EJECTMENT-Caines'  Rep.  ?. 

1.  A  possession  of  forty  years  on  an  acknowl- 
edged, though  erroneous  line,  is  a  good  bar  to  a  re- 
covery in  ejectment.     A  parol  agreement,  to  abide 
by  a  certain  division  line,  will  be  sufficient,  wt  sem- 
hie,  to  prevent  either  party  from  claiming  in  eject- 
ment contrary  to  it,  though  it  wiy  not  pass  the 
lands ;  but  such  agreement  may,  it  would  setm,  be 
revoked  or  modified  by  a  subsequent  parol  agree- 
ment. 

Jackson,  ex  dem.  Ncllis,  v.  Dueling,     (198)    388 

2.  A  tenant  deriving  title  under  a  lease  cannot 
dispute  his  landlord's  right  by  showing  the  prem- 
ises are  in  another  patent. 

Jackson,  ex  dem.  Bleecker,  v.  W~hit- 
for<l,  (215)    396 

3.  Ejectment  is  merely  a  possessory  remedy,  and 
therefore  if  a  landlord  in  possession  bring  it  to  bar 
the  right  of   his  absconding    lessee  it  cannot  be 
maintained. 

Jackson,  ex  dem.  Clowes,  i\  Hakes,      (335)    451 

4.  After  a  lessee  has  quitted  premises  demised, 
without  proof  of  ever  having  paid  rent,  and  after 
a  fourteen  year's   possession   under  conveyances 
from  a  lessor  who  had  a  right  to  enter  in  default  of 
payment,  a  demand  and  re-entry  will  be  presumed. 

Jackson,  ex  dem.  Goose,  v.  Demarest,  (382)    474 
See  Adverse  Possession ;    Conveyance,  1 ;    Evi- 
dence, 4,  5;  Practice,  59,  60,  67;    Tenants  in  Com- 
mon, 1. 

EJECTMENT— Caines'  Rep.,  3. 
1.  In  ejectment,  by  a  purchaser  under  a  sheriff's 
sale,  against  the  debtor,  who  refuses  to  give  up  the 
possession,  the  defendant  cannot  show  title  in  an- 
other, for  the  plaintiff  comes  into  exactly  such 
estate  as  the  debtor  had,  and  if  it  was  a  tenancy,  the 
plaintiff  will  be  tenant  also,  and  estopped  in  a  suit 

CAT.  REPS.,  1,  2,  3,  &  CAT.  CAS.,  1,  2. 
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by  the  landlord  f  i  om  disputing  his  right  in  the  same 
manner  a.-  the  t  riginal  tenant,  who  becomes  quasi 
tenant  at  will  to  the  purchaser. 

Jackson  i).  Graham,  (188)    599 

2.  If  an  ejectment  be  brought  under  the  statute  of 
the  28th  of  March,  17!)7,  within  the  five  years  thereby 
limited,  and  it  abate  by  the  death  of  the  defendant, 
who  dies  after  the  five  years  have  expired,  whether 
another  action,  though  instituted  directly  after,  can 
be  maintained,  tnucre. 

Jackson  v.  Norton,  (197)    605 

See  Attainder,  1.  Covenant,  1.  Practice,  3,  52,  64, 
67.  Sheriff's  Sale,  1. 

EJECTMENT— Caines'  Cas.  2. 
See  Tenant  at  Will. 

ELECTION— Caines'  Rep.  1. 
See  Infant,  1. 

EMBARGO— Caines'  Rep.,  3. 
See  Insurance,  8. 

EMIGRATION— Caines'  Cas.  1. 
See  Insurance,  4. 

ENUMERATED  MOTION— Caines'  Rep.  2. 
See  Practice,  17,  27. 

ENTRY— Caines'  Rep.  2. 
See  Ejectment,  4. 

EQUITY— Caines'  Cas.  1. 
See  Promissory  Note,  1. 

EQUITY— Caines'  Cas.  2. 
See  Practice,  1. 

EQUITIES— Caines'  Rep.  3. 
See  Partnership,  1. 

EQUITY  OF  REDEMPTION— Caines'  Cas.  1. 
See  Mortgage,  1. 

1.  By  the  words  of  our  law,  an  Equity  of  Redemp- 
tion is  saleable  by  a  sheriff  under  a  ft.  fa. 

Waters  et  al.  v.  Stewart,  (47) 

ERROR— Caines'  Rep.  1. 

See  Justices'  Court,  2 ;  Practice,  65,  95 ;  Venire,  1. 
ERROR— Caines'  Rep.  2. 

1.  It  is  error  in  a  judgment  before  a  justice  not  to 
state  it  to  have  been  rendered  "  on  hearing  the 
proofs  and  allegations." 

Stockinu  v.  Drlaas,  (96)    338 

2.  It  is  not  error  in  proceedings  before  a  justice 
for  a  penalty  that  neither  the  name  of  the  plaintiff, 
nor  the  title"  of  the  statute  on  which  the  processs 
was  issued  were  indorsed  on  the  warrant  agreeably 
to  the  directions  of  the  act  "  to  redress  disorders  by 
common  informers."     If  the  return  to  a  certinrari 
state  the  warrant  to  have  issued  in  pursuance  of  the 
act,  and  the  defendant   below  appear  and  go  to 
trial,  he  cannot  assign  for  error  that  a  warrant  was 
issueil  instead  of  a  summons,  as  his  appearance  has 
cured  and  waived  the  irregularity,  if  any.    After 
appearance  and  pleading  to  issue,  defects  in  the 
warrant  or  process  cannot  IM?  assigned  for  error, 
nor  can  a  variance  in  the  declaration  from  the 
process,  for  it  is  cured  by  pleading  in  chief.    It  is 
not  error  that  the  warrant  is  in  the  name  of  an  indi- 
vidual, and  the  declaration,  (/»<{  tain,  on  Itchalf  of 
thlr  plaintiff  and  others.     It  is  not  error  that  a  sec- 
ond venire  has  been  issued  when  it  appears  that  the 
first  has  been  lost  or  mislaid  ;  nor  can  it  be  assigned 
as  such  by    the  party    at    whose;    request  it  has 
issued,  on  the  first  not  being  returned.     It  is  not 
error  that  a  justice  has  continued  his  court  from 
day  to  day ;  nor  is  it  such  that  the  return  docs  not 
state  the  parties  to  have  Int'ii  present  at  the  trial,  if 
it  state  that  the  jury  heard  the  proofs  and  allega- 
tions.    But  it  is  fatal  on  error  if  it  appear  that  the 
oath  administered  to  the  constable  sworn  to  keep 
the  Jury  was  not  according  to  the  law. 

Dan  r.  WiVter.  (134)    350 

3.  It  is  error  in  OSKH/II pxit ,  by  husband  and  wife,  not 
to  show  why  the  wife  is  joined.    So  if  a  jury  be  de- 
livered in  charge  of  a  pel-son  not  a  oonatable. 

Stolen  v.  Barhite  et  «.r.,  (221>    399 

4.  In  error  on  certlorari  under  the  Ten  Pound  Act, 
the  plaintiff  is  to  have  taxed  against  the  opposite 
party  only  the  general  assignment  of  errors; 

(38«>)    4T*> 

See  Amendment  1 ;  Ccrtiorari ;  Practice,  30,  40,  72, 
87,94. 
CAT.  REPS.,  1,  2,  3,  &  CAI.  CAS..  1,  2. 


ERROR— Caines'  Rep.  3. 

1.  If,  under  the  law  authorizing  the  arrest  of 
ships,  the  residt  nee  of  the  owner  be  put  in  issue  and 
found  against  him,  it  cannot  be  urged  for  error  that 
the  declaration  did  not  aver  the  owner  to  be  a  non- 
resident, nor  that  the  jury  assessed  damages  beyond 
the  amount  of  the  bills  annexed  to  tin-  declaration, 
if  the  sum  be  within  the  damages  laid;  nor  that 
costs  be  given;  nor  that  the  Judgment  is  against 
the  vessel  "that  she  remain  liable."  \-e.,  nor  that 
the  verdict  is  rendered  upon  issues  taken  to  plc-os 
put  in  by  the  owner,  who  had  neither  entered  an 
appearance,  nor  filed  bail. 

Ship  Nancy  v.  Pttzpatrick,  (38)    5OO 

See  Jurisdiction.  2.  Misrecital,  1.  Plea  and  Plead- 
ing, 4.  Practice,  35,  7tf,  78, 81,  85.  Verdict,  2,  3. 

ESCAPE-Caines'  Rep.  1. 

1.  In  an  action  of  escape  from  a  prison  in  one 
county,  that  the  judgment  on  which  the  suit  against 
the  prisoner  was  founded  is  of  record  if  thejudg- 
ment  is  recorded.    QtHvre,  if  the  county  where  the 
escape  happens  another  county,  is  not  such  sub- 
statum  as  makes  the  action  local  where  be  not  the 
proper  county  for  the  venue. 

Bogert  ft  al.  v.  Hildreth,  (1)    35 

2.  Debt  will  not  lie  against  the  administrators  of 
a  sheriff  for  an  escajx-  in  the  lifetime  of  their  in- 
testate. 

Martin  r.  Brailleu  et  al.,  (124)    93 

See  Bond,  1 ;  Sheriff.  1, 2. 

ESTOPPEL-Caines'  Rep.  1. 

1.  A  person  holding  under  conveyances  in  fee  de- 
duced from  the  husband  of  the  demandant  in 
dower,  isestop]>ed  from  controverting  the  seisin  of 
the  husband. 

Bancroft?.  WTiite,  (185)    117 

ESTOPPEL -Coines'  Rep.  2. 
See  Award,  2. 

ESTOPPEL-Caines'  Rep.  8. 
See  Ejectment,  1. 

EVIDENCE— Caines'  Rep.  1. 

1.  If  a  defendant  read  part  of  the  answer  of  the 
plaintiff  to  a  bill  of  discovery,  inurir,  whether  the 
whole  is  made  evidence. 

Hoffman  et  al.  r.  Smith.  (157)    1O6 

2.  Weight  of  evidence  is  uot  always  a  reason  for 
granting  a  new  trial ;  yet  if  it  appear  that  justice 
has  not  been  done,  it  will  be  so. 

JackMtn  i'.  SUrnberg,  (ltt!>    108 

3.  A  plaintiff  who  delivers  to  a  constable  a  writ 
aguinst  the  defendant  in  his  own  suit,  on  which  the 
defendant  is  taken  and  Imprisoned  on  tbe  order  of 
the  plaintiff,  cannot,  in  an  action  against  him  by 
the  defendant  for  false  imprisonment,  give,  under 
the  general  issue,  the  special  matter  in  evidence,  by 
way  of  justification,  under  the  statute  for  more 
easy  pleading  in  certain  suits,  but  may  do  it  in  or- 
der'to  show  that  the  defendant  WHS  not  arn-Hti-d  by 
his  instructions,  but  by  virtue  of  a  superior  au- 
thority. 

Herrick  r.  Mania,  <253»    14* 

4.  A  paper  noticed  to  Iw  produced,  and  calliil  for. 
is  evidence  ;  and  the  party  noticing  hiis  not  a  right 
to  first  inspect  it. 

Lawrence  et  al.  r.  r«i»i  Horn  <<t  nl..  (27«»  151 
">.  Copies  of  letters.  &c.,  remaining  in  a  foreign 
court  of  vice-admiralty,  and  duly  authenticated 
under  the  seal  of  the  court,  when  returned  to  a 
commission  issued  from  the  Supreme  Court,  may 
be  read  ill  evidence. 

Miller  v.  Livingston,  CHOI  17» 

«.  Parol  evidence  cannot  N>  received  to  show  that 
a  deed  stating  a  course  for  1*1  chain*  was  meant  to 
express  only  29. 

Jnck*on.  e.r  ilrin.  Piitnuw  r.  Hoirrn.  (35s>     18« 

7.  An  assignment  of  pro|>crty  under  tlie  Absuotid- 
ing  Debtors'  Act.  is  evidence  of  Insolvency  in  the 
debtor. 

Tr  n  Hyck  ft  nl.  r.  TtlihU*,  (427 1    21* 

8.  Indorsing  an  uppcanuuv  on  a  writ  of  a  term 
past,  is  not  evidcmv  of  an  agreement  that  the  pro- 
ceedings slwll  I*-  considered  as  of  that  term. 

<i<ir<1»tt  r.  Hotrne,  (513)    25O 

11.  A  note  of  hand  cannot  lie  given  in  evidence  in 

an  action  to  recover  a  stake  deposited  on  a  wager. 

Dflnmatcr  r.  Hurlnml.  |5KJ>    283 

See  Award,   I;    Ejectment.  1;    Holding  Over,  1; 

Insurance.  15.  19;   Judgment,  1 ;   Practice.  21.  58,  73, 
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75,  90 ;  Promissory  Note,  1 ;   Seaworthiness,  1 ;  Wit- 
ness, 1. 

EVIDENCE— Caines1  Rep.  2. 

1.  Evidence  of  the  declaration  of  a  person  as  to 
owning  a  slave,  cannot  be  received  to  render  a  par- 
ish chargeable  when  the  person  himself  might  have 
been  produced. 

Oermantown  v.  Livingston,  (106)    343 

2.  A  copy  of  proceedings  in  a  foreign  tribunal, 
certified  under  the  seal  at  arms  of  a  foreign  minis- 
ter of  the  kingdom  in  which  the  tribunal  exists,  is 
not  even  prima  facie  evidence,  unless  it  be  made  to 
appear  such  minister  has  the  official  custody  of  such 
proceedings. 

Vanaervort  et  al.  v.  Smith,  (155)    366 

3.  If  a  statute,  without  any  negative  words,  de- 
clare that  all  former  deeds  shall  have  in  evidence  a 
certain  effect,  "  provided  "  such  and  such  requisites 
are  complied  with,  this  does  not  prevent  their  being 
used  as  testimony  in  the  same  manner  as  if  the  act 
had  had  never  been  passed.     The  law  of  the  8th  of 
January,  1762,  declaring  that  every  former  division 
of  lands,  of  which  there  was  a  map  or  note  in  writ- 
ing under  the  hands  of  the  proprietors,  should  be  a 
valid  partition  thereof,  provided  such  map  or  note 
be  proved  before  a  judge  of  the  Supreme  Court, 
and  a  true  copy  of  such  map  be  filed,  and  such 
note  recorded,  does  not  prevent  an  antecedent  map 
or  deed  being  read  in  evidence  to  prove  a  partition. 

Jackson,  ex  dem.  Van  Den  Berg,  et  al. 
v.Bradt.  (169)    373 

4.  The  book  of  the  judge  of  the  Court  of  Probates, 
containing  the  record  of  the  probate  of  a  will,  may 
be  given  in  evidence  in  ejectment,  if   it  be  proved 
the  original  will  is  lost. 

Jackson,  ex  dem.  Donaldson,  v. 
Lucett,  (363)    464 

5.  And  of  such  loss  not  finding  the  original,  if  it 
be  an  ancient  will,  in  the  office  of  the  surrogate,  is 
evidence. 

Id.  (Ib.)    464 

See  Consignment,  1 ;  Devise,  1 ;  Ejectment,  2 ;  In- 
surance, 11,  12 ;  Newly  Discovered  Evidence  ;  Part- 
ner and  Partnership,  2 ;  Practice,  17, 38, 44, 90 ;  Prom- 
issory Note,  1 ;  Slanderer,  1 ;  Trespass,  3 ;  Van  Slyck 
Patent,  1. 

EVIDENCE— Caines'  Rep.  3. 

1.  Parol  evidence  is  not  admissible  to  show  from 
circumstances,  that  the  sum  expressed  in  a  receipt 
of  twenty-five  years'   standing,   was   continental 
money,  and  therefore  amounted  to  less  than  the 
value  expressed.    A  payment  for  which  a  receipt  is 
given,  to  a  person  in  his  own  name,  is  evidence  of  a 
payment,  on  his  own  account,  and  that  it  was  not 
made  on  account  of  a  debt  due  from  him  and  an- 
other, though  there  do  not  appear  any  directions  to 
apply  it  to  the  separate  account,  especially  if  such 
payment  be   for  the  exact  amount  of  a  balance 
due  from  himself,  and  would  overpay  the  joint  debt. 

Robert  v.  Garnie,  (14) 

2.  In  an  action  charging  the  defendant  with  fraud 
from  mere  circumstances,  evidence  of  general  char- 
acter is  admissible. 

Ruan  v.  Perry,  (120)    554 

See  Bill  of  Exchange,  1.  Insurance,  1,  2.  Practice, 
90.  Promissory  Note,  5. 

EVIDENCE— Caines'  Cas.  1. 
See  Insurance,  5 ;  Practice,  1. 
1.  Parol  evidence  of  the  contents  of  a  letter  of 
attorney  may  be  adduced,  if  the  person  to  whom  it 
was  given  prove  it  to  have  been  lost. 

Livingston  v.  Rogers,  (xxvii)    687 

EVIDENCE-Caines'  Cas.  2. 
See  Foreign  Courts. 

EXCEPTIONS— Caines'  Rep.  1. 
See  Mandamus,  1 ;  Practice,  47,  49. 

EXCHANGE— Caines'  Rep.  3. 
See  Practice,  74. . 

EXCUSE. 

See  Ejectment,  2 ;  Nonsuit,  1 ;  Practice,  4,  6,  44,  51, 
53,  74,  76. 

EXCUSE-Caines'  Rep.  2. 
See  Practice,  32,  36,  46,  57,  66,  68,  78,  79,  84,  86,  89. 

EXCUSE— Caines'  Rep.  3. 
See  Practice,  24. 

EXECUTION-Caines'  Rep.  1. 
See  Practice,  12,  27,  92;  Prisoner,  1. 
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EXECUTION-Caines'  Rep.  2. 
1.  A  sheriff  cannot  levy  on  goods  by  virtue  of  a 
fl.  fa.  after  the  return  day  is  past. 

Devoe  v.  Elliot,  (243)    4O8 

See  Attorney,  1 ;   Partners  and  Partnership,  1 ; 
Practice,  9,  54 ;  Promissory  Note,  5. 

EXECUTION-Caines'  Rep.  3. 
See  Ejectment,  1.    Practice,  8,  20.    Sheriff's  Sale, 
1.    Trespass,  2,  4,  5. 

EXECUTION— Caines'  Cas.  1. 
See  Equity  of  Redemption. 

EXECUTOR— Caines'  Rep.  2. 
See  Jurisdiction,  1. 

EXECUTOR-Caines'  Cas.  1. 
1.  If  an  executor  or  trustee  be  robbed  of  money,  it 
is  a  good  answer  to  a  bill  for  an  account.  If  the 
executor  or  trustee  be  dead,  his  personal  represent- 
ative may  avail  himself  of  it,  though  it  want  the 
corroboration  of  the  oath  of  him  whom  he  repre- 
sents. 

Furman  v.  Coe  et  al.,  (96)    728 

EXECUTOR-Caines'  Cas.  2. 
See  Pledge ;  Purchase. 

EXECUTORS-Caines'  Rep.  1. 
See  Administrators ;  Justices  1. 

EXONERETUR— Caines'  Rep.  1. 
See  Bail,  1. 

EXPENSES-Caines'  Rep.  1. 
See  Public  Prosecutions,  1. 

EXTORTION— Caines'  Rep.  1. 
See  Indictment,  2. 


FACTOR— Caines'  Cas.  2. 

On  a  sale  by  the  known  factor  of  a  house,  the 
principal  may  immediately  maintain  an  action 
against  the  vendee.  Factors  in  New  York  may,  by 
custom,  sell  on  a  credit,  at  the  risk  of  their  prin- 
cipal. 

Browne  et  al.  v.  Robinson  et  al,,         (341)    842 
See  Set-Off. 

FALSE  IMPRISONMENT-Caines'  Rep.  1. 
See  Evidence,  3. 

FALSE  IMPRISONMENT— Caines'  Rep.,  3. 
See  Practice,  20.    Trespass,  4,  5. 

FALSE  PAPERS— Caines'  Rep.  1. 

See  Insurance,  8. 

FATHER  AND  CHILD-Caines1  Rep.  2. 

See  Trespass,  3. 

FAVOR-Caines'  Rep.  2. 
See  Challenge,  1. 

FEES— Caines'  Rep.  1. 
See  Indictment,  2 ;  Physician,  1. 

FEE-SIMPLE— Caines'  Rep.  2. 
See  Construction  of  words ;  Devise. 

FEIGNED  ISSUE-Caines'  Rep.  1. 
See  Pratice,  80. 

FENCE— Caines'  Rep.  2. 
See  Devise,  1. 

FIERI  FACIAS— Caines'  Rep.  2. 
See  Execution,  1 ;  Practice,  9. 

FIERI  FACIAS— Caines'  Rep.  3. 
See  Execution. 

FIERI  FACIAS-Caines'  Cas.  1. 
See  Equity  of  Redemption,  1. 

FINE— Caines'  Rep.  1. 
See  Practice,  11,  23. 

FINE— Caines'  Rep..  3. 
See  Action,  1. 

CAI.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 
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FISHING  BILL-Caines'  Cas.  2. 
'See  Discovery. 

FLOUR— Caines'  Rep.  3. 
See  Debt,  2. 

FORCIBLE   ENTRY    AND    DETAINER— Caines' 
Rep.  1. 

1.  An  indictment  for  forcible  entry  and  detainer 
must  state  a  seisin  in  the  prosecutor  at  the  time  of 
•the  entry,  and  also  show  an  entry  by  the  defendant. 
To  entitle  to  costs  it  must  appear  that  the  party 
traversed  the  indictment.  The  Supreme  Court  may 
award  rerestitution. 

The  People  v.  Shaw,  (135)    94 

FORCIBLE   ENTRY   AND   DETAINER  -  Caines' 
Rep.  2. 

1.  The  court  will  quash  a  conviction  for  a  forcible 
entry  and  detainder,  if  the  indictment  do  not  state 
the  complainant  to  have  been  seized,  or  possessed  of 
the  premises.  So,  ut  semh,  if  the  grand  jury,  by 
whom  the  bill  was  found,  consisted  of  twenty-four 
persons,  or  the  defendant  be  not  on  his  voluntary 
appearance,  permitted  to  traverse.  On  quashing  the 
conviction,  a  writ  of  re-restitution  will  be  ordered, 
though  it  appear  that  the  defendant's  term  be  ex- 
pired. 

The  People  v.  King,  (98)    339 

FORCIBLE    ENTRY  AND    DETAINER  —  Caines' 

Rep.  3. 
See  Trespass,  3. 

FORECLOSURE— Caines'  Cas.  1. 
See  Mortgage,  1. 

FOREIGN  COURTS— Caines'  Cas.  2. 
Judicial  acts  of    foreign    tribunals,  are,  prtma 
Jacie,  to  be  deemed  correct;  therefore,  no  infer- 
ence to  be  made  against  them. 

Smith  v.  William»,  (110)    777 

See  Insurance,  3. 

FOREIGN  JURY— Caines'  Rep.  3. 
See  Practice,  25. 

FOREIGN  MINISTER— Caines'  Rep.  2. 
See  Evidence,  2. 

FOREIGN  PROCEEDINGS— Caines'  Rep.  2. 
See  Evidence,  2. 

FOREIGN  SENTENCES— Caines'  Cas.  1. 
,See  Insurance,  5. 

FOREIGN  SENTENCES-Caines'  Cas.  2. 
See  Insurance,  3. 

FORFEITURE— Caines'  Rep.  1. 
See  Intrusion,  1 ;  People,  1. 

FORFEITURE— Caines'  Rep.  2. 
1.  Lands  descending  between  indictment  and  con- 
viction are  forfeited  under  the  Act  of  October,  1779, 
Against  persons  adhering  to  enemies  of  the  State. 
Jac.kson,  ex  dem.  Pell,  v.  Prevont,        (164)    370 

FORFEITURE— Caines'  Cas.  1. 
See  Turnpike  Acts,  1. 

FRAUD— Caines'  Rep.  1. 
See  Bond,  1 ;  Insolvent  1. 

FRAUD— Caines'  Rep.  2. 
See  Ejectment,  1 ;  Warranty,  1. 

FRAUD— Caines'  Rep.  3. 

See  Evidence,  2.  Insurance,  1,  4.  Jury  and  Jurors, 
1.  Sheriff's  Sale,  1.  Transitu,  1. 

FRAUDS,  STATUTE  OF-Caines'  Rep.  1. 
1.  The  statute  of  frauds  does  not  require  the  agree- 
ment to  made  a  conveyance  to  be  set  forth  in  the 
declaration,  in  an  action  for  not  conveying  accord- 
ing to  covenant. 

MUler  v.  Drake,  (45)    67 

FREIGHT-Caines'  Rep.  1. 
See  Average,  2. 

FREIGHT— Caines'  Rep.  2. 
See  Insurance,  2. 

FREIGHT— Caines'  Rep.  3. 
See  Insurance,  2,  3. 
CAI.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2.  N. 


FRENCH  INTERCOURSE  BILL-Calnes'  Rep.  1. 
See  Insurance,  5. 

FRIVOLOUS  PLEA— Caines'  Rep.  2. 
See  Practice,  76. 

FRIVOLOUS  DEMUHRER-Caines'  Rep.  8. 
See  Practice,  19,  43. 

FURTHER  TIME-Caines'  Rep.  3. 
See  Practice,  21. 

GENERAL  AVERAGE-Cainee'  Rep.  2. 
See  Insurance,  15, 16. 

GENERAL  AVERAGE— Caines1  Rep.  3. 
See  Insurance,  8. 

GENERAL  ISSUE— Cainea'  Rep.  2. 
See  Error,  2;  Plea  and  Pleading,  1 ;  Trespass,  1. 

GENERAL  ISSUE-Caines'  Rep.  3. 
See  Practice,  9,  23,  70,  89.    ' 

GENERAL  SESSIONS— Caines'  Rep.  1. 
See  Indictment,  1. 

GIFT— Caines'  Cases,  2. 

A  parol  gift  of  land  creates  only  a  tenancy  at 
will  by  the  statute  of  frauds. 

Jackson,   ex  dem.    Van  Alen,  v. 
Rogers,  (314)    834 

GOVERNMENT  OFFICER-Caines*  Rep.  2. 
1.  A  government  officer,  shown  to  act  faithfully, 
according  to  the  best  of  his  ability,  and  perform  his 
duty  without  any  wilful  omission,  and  authorized 
to  act  "according  to  his  Judgment,  his  opinion,  and 
as  things  shall  appear  to  him,"  is.  in  the  line  of  his 
duty,  a  judicial  officer,  and  not  liable  to  an  action 
for  want  of  skill,  or  error  in  judgment ;  alUer,  It  he 
proceed  mala  fide,  or  from  malice,  or  other  corrupt 
motive.  Under  the  law  for  repacking  and  inspect- 
ing beef,  an  offer  by  a  cooper  to  hnuid  a  cask,  and 
a  refusal  by  the  Inspector-Gem-ml  to  have  it 
branded,  are  not  equivalent  to  a  branding,  he  hav- 
ing no  authority  to  order  or  refuse  the  branding  of 
a  cask. 

Seaman  v.  Patten,  (312)    44O 

GOVERNMENT  AGENT-Caines'  Rep.  8. 
See  Agent,  1. 

GRAIN-Caines'  Rep.  3. 
See  Insurance,  6. 

GRAND  ASSIZE-Calnes'  Rep.  8. 
See  Practice,  84. 

GRANT-Caines'  Rep.  1. 

1.  If  the  grant  of  a  lot  of  land  by  deed  specify 
the  number  of  acres,  with  a  reference  to  a  map,  the 
whole  lot  will  pass  according  to  the  map,  though 
the  deed  specify  fewer  acn-s  than  the  map  gives. 

Jackson  v.  Deffendorf,  (4flB)    839 

See  Corporation,  2. 

GRANT-Cainea'  Rep.  3. 
See  Catskill  Patent 

GUARDIAN-Caines1  Rep.  3. 
See  Arbitration,  2. 


HEARING  CAUSES— Caince'  Cas.  2. 
See  Practice.  3. 

HEIR-Caines'Rfp.2. 
See  Devise,  2. 

HIGHWAYS-Caines'  Rep.  2. 
See  Certiorarl,  1. 

HOLDING  OVER-Caines'  Rep.  1. 
1.  If  a  tenant  enter  under  a  lease,  holding  over 
after  its  expiration  is  not  evidence  of  an  adverse 
possession.     So  if  the  tenant's  son  come  in  under 

'  Brandter,  ex  dem.  Fitch,  v.  Marshall,  (3M)    199 

HOLIDAY— Caines'  Cas.  3. 
See  Promissory  Note,  1. 
Y.  R,  2.  55  *•;."» 
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HOMINE  REPLEGIANDO— Caines'  Cas.  2. 
See  Recognizance. 

HOSICK  PATENT— Calnes'  Rep.  2. 
1.  The  boundaries  of  the  Hosick  patent  are  ac- 
cording to  the  survey  made  by  I.  R.  Bleecker,  in 
1754. 

Jackson,  ex  dem.  Quackenbwh,  v. 
Dennis,  (177)    376 

HUDSON'S  RIVER— Caines'  Rep.  3. 
See  Rivers. 

HUSBAND  AND  WIFE-Caines'  Rep.  2. 
See  Error,  3. 


ILLEGAL  CONTRACT— Caines1  Rep.  2. 
1.  An  action  will  not  lie  upon  a  contract  to  pay 
over  half  the  proceeds  of  an  illegal  contract,  though 
the  money  arising  from  it  has  been  received  by  the 
defendant. 

Belding  v.  Pitkin,  (147)    363 

ILLEGAL  VOYAGE— Caines'  Cas.  1. 
See  Insurance,  2. 

ILLICIT  TRADE-Caines'  Rep.  2. 
See  Insurance,  13. 

ILLICIT  TRADE— Caines'  Cas.  1. 
See  Insurance,  5. 

IMPLICATION-Caines'  Rep.  2. 
See  Covenant,  1 ;  Promissory  Note,  5 ;   Warranty, 
1,2. 

IMPROVEMENTS-Caines'  Rep.  1. 

1.  The  claim  for  the  value  of  improvement  under 
the  Act  of  the  5th  of  April,  1803,  will  depend  on  the 
report  of  the  circuit  judge,  to  whom  title  must  be 
shown.    An  offer  to  pay  the  appraised  value  made 
by  the  plaintiff  before  suit  brought,  will  entitle  him 
to  costs. 

Jackson,  ex  dem.  Spilfhury,  v. 

Watson,  (105)    343 

2.  A  tenant  entering  under  a  person  claiming  the 
whole  in  severalty,  is  not  entitled,  under  the  Acts 
of  March,  1785,  and  February.  1791,  to  the  value  of 
his  improvements  from  persons  recovering  as  co- 
tenants. 

Jackson,  ex  dem.  Van  Den  Berg,  et  al. 
v.  Bradt,  (303)    436 

IMPROVEMENT— Caines'  Cas.  2. 
See  Statute  of  Frauds,  1. 

INCIDENT— Caines'  Cas.  2. 
See  Water. 

INDEMNITY— Caines'  Rep.  1. 
See  Bond,  1. 

INDICTMENT— Caines'  Rep.  1. 

1.  Indictments  for  a  second  offense  where  the  pun- 
ishment is  increased,  must  set  forth  the  record  of 
the  former  conviction ;  of  such,  for  grand  larceny, 
the  General  Sessions  has  no  jurisdiction.  If  a  prison- 
er be  indicted  before  them  for  such  second  offense, 
and  brought  up  to  the  Supreme  Court  to  receive  sen- 
tence, on  a  suggestion  that  this  is  the  second  offense, 
the  Supreme  Court  cannot  pronounce  any  other 
judgment  than  the  court  below  might  have  done. 

The  People  v.  Youngs,  (37)    64 

2.  An  indictment  against  an  attorney,  for  extort- 
ing more  than  his  legal  fees,  must  state  the  sum  due 
and  the  specific  excess. 

The  People  v.  Rust,  (131)    06 

See  Collateral  Issues,  1 ;   Forcible  Entry  and  De- 
tainer, 1 ;  Practice,  49. 

INDICTMENT-^Caines'  Rep.  2. 
See  Pardon,  1 ;  Forcible  Entry  and  Detainder,  1 ; 
Addition,  1 ;  Malicious  Prosecution,  1 ;  Practice,  26, 
63. 

INDICTMENT-Caines'  Rep.  8. 
See  Practice,  26. 

INDORSER,  INDORSEE— Caines'  Rep.  2. 
See  Plea  and  Pleading,  6 ;  Promissory  Note,  1, 3. 4. 
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INDORSER,  INDORSEE.  AND  INDORSEMENT— 

Caines'  Rep.  3. 
See  Promissory  Note,  4, 5. 

INORSEMENT-Caines'  Rep.  1. 
See  Bill  of  Exchange ;  Evidence,  8 ;  Partners  and 
Partnership,  1,  2 ;   Practice,  89;   Promissory  Note; 
Witness,  5. 

INFANT-Caines'  Rep.  1. 

1.  An  infant  of  fourteen  years  of  age,  put  on 
trial  with  a  physician,  cannot  elect  to  become   & 
student  without  the  approbation  of  his  father,  so 
as  to  charge  the  father  with  the  amount  of  a  stu- 
dent's fee. 

Hart  v.  Hosack,  (25)    49- 

INFANT— Caines'  Rep.  3. 
See  Arbitration,  2.    Promissory  Note,  6. 

INFERENCE— Caines'  Rep.  3. 
See  Intendment. 

INFERENCE— Caines'  Cas.  3. 
See  Foreign  Courts. 

INJUNCTION-Caines'  Cas.  1. 
See  Practice,  2. 

INJUNCTION— Caines'  Cas.  2 
See  Promissory  Note,  2 ;  Discovery. 

INNS— Caines'  Rep.  8. 
See  Practice,  59,  82. 

INQUIRY— Caines'  Rep.  3. 
See  Writ  of  Inquiry. 

INQUEST— Caines'  Rep.  1. 
See  Practice,  36,  63,  80. 

INQUEST-Caines'  Rep.  2. 
See  Practice,  2,  66,  74,  77,  86. 

INQUEST  AND  INQUISITION-Caines  Rep.  3. 

2.  If  any  one  mix  with  a  jury  on  a  writ  of  inquiry,, 
the  inquisitition  will  be  set  aside,  each  party  paying 
his  own  costs. 

Woods  v.  Hart,  (96)    535- 

See  Practice,  19,  22. 

INSANITY-Caines'  Rep.  2. 
See  Pardon,  1. 

INSOLVENT— Caines'  Rep.  2. 
See  Practice,  25,  83. 

INSOLVENT   AND    INSOLVENT   LAW— Caines' 

Rep.  1. 

1.  The  want  of  a  stamp  to  an  insolvent's  dis- 
charge cannot  be  urged  as  a  reason  to  show  It  was 
not  duly  obtained,  and  prevent  the  exoneration  of 
his  bail.  Fraud  only  can  effect  it. 

Cole  v.  Stafford,  (249)    14O 

See  Covenant,  1;  Prisoner  1. 

INSOLVENT-Caines*  Rep.  3. 
See  Practice,  22 ;  Promissory  Note,  1,  4. 
INSOLVENT— Caines'  Cas.  2. 
If  the  indorser  of  a  note  pay  it  after  the  dis- 
charge of  the  insolvent  maker,  under  the  insolvent 
law,  the  discharge  is  no  bar  to  a  subsequent  recov- 
ery against  the  maker. 

Frost  v.  Carter,  (311)    853 

INSOLVENT   AND   INSOLVENT    LAW-Caines' 

Rep.  3. 

1.  A  discharge  under  the  insolvent  law  of  another 
State  is  no  bar  to  a  suit  here,  by  a  citizen  of  this 
State,  for  a  debt  contracted  within  it,  and  who  has 
not  come  in  under  the  proceedings  under  the  Insol- 
vent Act. 

Van  Raugh  v.  Van  Arsdaln,  (154)    5  74 

INSPECTION-Caines'  Rep.  3. 
See  Debt,  2. 

INSTALLMENT— Caines'  Rep.  1. 
See  Covenant,  1. 

INSURANCE-Caines'  Rep.  1. 
1.  Two  persons,  Including  the  master,  are  not  a 
sufficient  crew  for  a  vessel  of  35  tons  from  New 
York  to  Edenton,  in  North  Carolina ;  and  of  this,  if 
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it  appear  In  the  evidence  on  the  case  made,  the 
court  will  judge. 

Dow  v.  Smith,  (32)    63 

2.  An  adjustment,  if  made  on  a  disclosure  and 
knowledge  of   all  circumstances,  is  never  to  be 
opened,  except  for  fraud  or  mistake  in  facts  not 
known. 

Id.  (Ib.)    52 

3.  Information  being  received  at  the  same  time  of 
a  vessel's  capture,  recapture,  and  being  carried  ir.to 
a  port  of  the  country  to  which  bound,  takes  away 
the  right  to  abandon.    In  such  a  case,  if  she  and  her 
cargo  be  sold  at  auction,  the  charges  fall  on  the  as- 
sured.    Qucere,  whether  newspaper  information  be 
such  on  which  an  abandonment  can  be  made? 

Muir  v.  United  Insurance  Company,     (49)    69 

4.  If  the  goods  be  sold  at  auction  to  ascertain  their 
deterioration  on  a  partial  loss,  the  underwriter  is 
liable,  ut  semb. 

Id.  (lit.)    59 

5.  If  a  vessel  be  driven  by  distress  into  a  French 
port,  where  part  of  her  cargo  is  taken  away  by  the 
officers  of  government,  and  she  prevented  from 
taking  away  her  original  loading,  she  may,  without 
incurring  the  penalty  of   the  French  intercourse 
bill,  purchase  and  load  with  the  produce  of  the 
country.     A  passport  granted  by  any  particular 
country,  to  protect  against  its  own  cruisers,  is  not  a 
sailing  under  the  protection  of  the  flag  of  the  gov- 
ernment granting  the  passport,  so  as  to  stamp  a  na- 
tional character,  and  break  a  warranty  of  neutral- 
ity. 

Jenksv.Hattettetal.,  (60)    64 

6.  In  a  policy  on  a  vessel  in  a  distant  port,  from 
whence  she  is  to  sail,  and  stated  to  be  there  on  a 
certain  day,  "  at  and  from  "  mean  the  day  on  which 
she  is  mentioned  to  be  there,  and  the  policy  takes 
effect  from  thence.     It  is  not  necessary  to  disclose 
how  long  a  vessel  has  lain  in  port  antecedent  to  a 
policy.    The  two  per  cent,  deducted  on  a  total  loss, 
is,  in  case  of  disaster,  a  part  of  the  premium. 

Kemble  v.  Bowne,  (75)    71 

7.  All  damages  arising  immediately  from  a  jetti- 
son are  to  be  contributed  for,  though  they  happen 
to  perishable  articles  which  are  enumerated  in  the 
memorandum,  and  remain  in  specie.     Freight  and 
vessel  are  to  be  estimated  in  a  general  average,  at 
the  place  where  the  one  is  paid,  and  the  other  is  at 
the  time  of  settling. 

Barnwall  v.  Church,  (217)  129 

S.  A  general  policy  unaccompanied  with  any  war- 
rant, covers,  if  made  by  a  neuter,  war  risks  of  all 
kinds,  and  against  all  countries.  Under  such  cir- 
cumstances, a  false  character  is  immaterial  and 
need  not  be  disclosed.  Seaworthiness  is  always  im- 
plied, and  never  at  the  risk  of  the  underwriter. 

Id.  (Ib.)    129 

9.  Under  a  general  policy  on  goods.the  assured  need 
not  disclose  that  his  interest  is  only  of  an  undivided 
part,  but  may  recover  according  to  his  interest.    If 
a  vessel  be  captured  and  acquitted,  the  insurer  is 
liable  to  the  expenses  incurred  in  prosecuting  an  ap- 
peal interposed  against  tho  sentence  condemning 
the  assured  in  costs,  and  to  obtain  compensation  for 
damages  occasioned  by  plundering  or  embezzling, 
though  the  expenses  surpass  tho  amount  of  the  un- 
derwriter's subscription.    Whether  the  expenses  in- 
curred in  an  appeal  be  reasonable  or  not,  is  a  mat- 
ter for  a  jury. 

Laivrence  et  al.  v.  Van  Home  et  al.,  (270)    151 

10.  A  representation  that  a  man  has  been  natural- 
ized "since"  a  particular  time,  does  not  mean  that 
he  has  been  so  "  ever  since." 

Coulun  v.  Bowne,  (288)    155 

11.  If  a  vessel  be  rendered,  by  the  perils  insured 
against,  unable  to  proceed  with  her  original  cargo, 
it  is  a  loss  of  the  voyage,  though  she  may  be  able  to 
perform  it  with  another  more  buoyant.    When  a 
vessel  cannot  be  repaired  for  half  her  value,  she  may 
be  abandoned.    If  a  vessel  be  duly  abandoned,  ana 
ref  used,  and  after  a  sale  for  the  benefit  of  all  con- 
cerned, under  an  order  of  a  court  of  admiralty, 
pronouncing  her  not  worth  it-pairing,  she  IK-  Iwnight 
in  by  a  part  Owner,  supercargo,  it  is  not  a  waiver  of 
the  abandonment,  though,  on  her   arrival  at  her 
home  port,  she  IK-  sold  at  auction  by  the  assured  for 
more  than  she  cost,  and  he  at  the  time  of  action 
brought  have  the  proceeds  in  his  hands.     Nor  need 
he  make  a  tender  of  her  to  the  underwriter  when 
she  arrives,  nor  of  her  proceeds  after  sale. 

Altbott  v.  Broome,  (2H2)    157 

12   The  implied  warranty  of  seaworthiness,  in  a 

vessel  is,  that  she  shall  be  able  to  perform  her  voy- 

age with  the  cargo  with  which  then  loaded. 

Id.  M 
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13.  If,  after  a  vessel  has  been  abandoned,  she  ar- 
rive in  port,  and  be  there  iitted  out  by  her  former 
owners,  and  sent  on  another  voyage.it  wfflbet 
waiver  of  the  abandonment. 

Saidler  r.  Church,  n.  (297)    150 

14.  Receipt  of  freight  earned  by  a  vessel  aban- 
doned is  not  a  waiver  of  the  abandonment  if  tho 
underwriter  did  not  accept 

AMmtt  v.  Bruomc,  oxo    157 

Jn  •f£iWar?'lty  of  b?i,n* the  Pn>P«ty  of  an  Ameri- 
can citizen  is  proved  by  reputation,  employ,  and 
domicil  Interj-st  in  a  vessel,  l-y  a  person  who  saw 
the  original  register  in  the  name  of  the  owner,  when 
she  was  alnnit  to  sail  on  the  voyage  insured  Inter- 
est in  a  cargo,  by  knowing  the  articles  U.ught  by 
the  plaintiff,  and  seeing  them  go  on  boart.  To 
prove  an  abandonment,  parol  evident*-  in  admissi- 
ble, and  it  is  not  necessary  to  give  notice  to  produce 
tne  letter  of  abandonment,  to  enable  to  show  in  evi- 
dence the  original  of  which  it  was  a  copy 

A    v^C'i""  ''•  ;/""'"-  '(3B3)     185 

16.  Neither  an  acquittal  nor  a  restitution  of  goods 
prejudice-  an  abandonment  once  duly  made  In 
case  of  a  restitution  of  gocxls  to  an  owner,  at  a  port 
into  which  a  vessel  is  carried,  he  is  not  bound  to 
send  them  onto  their  port  of  destination.  Though 
an  adjustment  made  by  the  agent  of  the  out-door 
underwriters  does  not  conclude  the  Insurer  from 
errors  in  it,  if  they  not  dissent,  they  are 

-  '     aWc«-  M45»    219 

IT.  If  both  insured  and  insurer  in  a  policy  con- 
taining the  usual  clause  of  warranty  against  con- 
traband, know  there  is  contraband  on  board,  the 
warranty  will  apply  only  to  the  goods  assured. 

Bowne  v.Shaw,  <.(«•»    237 

18.  In  a  policy  on  commissions  on  lawful  goods, 
the  warranty  on  contraband  is  not  broken,  though 
the  assured  be  captain,  and  consignee  of  illicit  arti- 
cles, shipped  on  board  without  the  knowledge  of 
the  underwriter. 

Deueyster  et  al.  r.  Gardner,  <492)    238 

19.  In  judging  whether  a  vessel  has  been  lost  in  a 
voyage  insured,  the  usual,   and    not   the   utmost 
length  of  such  a  voyage,  is  the  period  on  which  the 
jury  is  to  proceed.    If  two  storms  are  given  In  evi- 
dence, on  a  policy  for  time,  the  one  within  and  the 
oMier  without  the  }>eriod,  it  is  for  the  jury  to  sav  In 
which  the  loss  happened.    An  insurance-  on  freight 
and  cargo,  after  a  knowledge  of  a  storm,  does  not 
conclude  the  jury  from  finding  the  vessel  lost  in  a 
previous  storm. 

Brmrn  ct  al.  r.  Neilson  rt  al.,  (525)    256 

20.  Property  warranted  to  be  neutral,  must  not 
only  have  every  document  necessary  to  prove  its 
neutrality,  according  to  treaties  and    the    law  of 
nations,  but  it  must  not  be  accompanied  with  any 
papers  to  com  promlt  its  neutral  character.  If  under 
such  a  warranty  on  goods,  the  outward  cargo  ap- 
pear to  have  produced  less  than  the  homeward  one 
cost,  the  assured  in  a  voyage  from  H  In-m^, T. ,,, 
country  show  that  the  excess  was  derived  from 
neutral  funds. 

Maaoc  r.  United  Tn*.  Cn.,  (549)    MA 

21.  If  a  commander  of  a  convoy  make  a  friendly 
capture  of  one  of  his  convoy,  it  will  not  exonerate 
the  underwriter,  and  is  a  case  of  abandonment  as 
for  a  total  loss. 

Governettr&KembUv.  United  Tn*.Cn., 

Cite)     283 
INSURANCE-  Calm*'  Kep.  2. 

1.  To  constitute  a  blockade,  no  us  to  affect  a  policy 
of  insurance  by  a  violation  of  it,  there  must  oe  an 
actual  existing  force  before  the  port,  nt  the  time  It 
is  entered.    The  aniinmt  rrivrtrndi  of  an  otwidl.try 
fleet  diM-s  not   continue  tho  blockade,  nor   1-  the 
entry  of  a  neuter,  after  being  warned,  a  breach  of 
his  neutaility,  if  the  blockading  force  IK-  not  before 
the  port.  If  a  vessel  IM-  drivrn  into  a  |*>rt  of  ncccwd- 

|  ty,  and  a    pestilential    disorder  break  out,  which 
|  renders  it  Impossible  for  her  to  pursue  her  voyage, 
it  is  a  loss  within  the  perils  of  a  i>ollcy. 

H'iManw  r.  Smith.  (1)    289 

2.  The  purchaser  of  >i  vessel  bottomi-d.  not  know- 
ing her  to  be  so,  has  an  insurnblc  Inten-st  In  her, 
and  the  policy  underwritten  In  ignorance  of  such 
facts,  is  not  thereby  vacated.    If.  under  such  cir- 
cumstances, the  vessel  be  in  the  course  of  her  voy- 
age1 sold  under  the  bottomry,  after  an  abandonment 
for  want  of  funds  to  carry  It  on,  the  und<Twriter 
will  be  liable  on  his  policy,  deducting  the  amount 
for  which  the  vessel  sold  from  the  sum  at  which 
she  was  valued.     When  the  Insured  is  master  and 
consignee,  and  Joint  owner  of  the  cargo,  his  selling 
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it  in  a  port  of  necessity,  where  the  voyage  was 
broken  up,  will  be  deemed  a  reception  of  the  goods 
there  by  him  as  owner,  and  as  pro  rata  freight 
earned ;  the  insurer  on  it  is,  therefore,  liable  only 
for  the  balance. 

William*  r.  Smith,  (13)    294 

3.  In  a  policy  effected  in  New  York  upon  goods  at 
twelve  cents  per  pound,  the  weight  will  be  deter- 
mined by  the  English  standard,  though  the  invoice 
specif  y  tho  weight  to  be  French. 

Grade,  v.  Bourn,  (30)    3O2 

4.  If  the  assured  have  information  of  a  violent 
storm  the  day  after  his  vessel  has  sailed,  and  he 
state  only  that  there  has  been  blowing  weather  on 
the  coast,  it  is  a  misrepresentation  which  will  avoid 
the  policy. 

Elyv.HaUett,  (57)    316 

5.  In  an  action  on  a  policy  of  insurance,  averring 
the  loss  by  barratry,  if  the  plaintiff  show  a  loss 
from  a  fraudulent  act  of  the  master,  the  presump- 
tion of  law  is,  that  it  was  for  his  own  benefit,  and 
the  assured,  in  order  to  entitle  him  to  recover,  need 
not  affirmatively  show  it  to  have  been  so. 

Hendrick  v.  Delafield,  (67)    321 

6.  An  assignment  of  part  of  the  subject  insured  to 
a  belligerent,  though  after  capture,  is  a  breach  of  a 
warranty  of  neutral  property. 

Gould  v.  United  Insurance  Company,  (73)    324 

7.  If  the  defects  in  a  vessel,  existing  previous  to 
the  effecting  a  policy  of  insurance,  be  not  as  to  ren- 
der the  vessel  unseaworthy,  though  she  may  demand 
repairs  on  her  voyage.if  she  perish  in  its  prosecution, 
the  amount  of  the  repairs  required  for  the  anterior 
defects  are  not  to  be  deducted  from  that  of  the 
verdict,  if  rendered  for  a  total  loss. 

Depeyster  v.  Columbian  Insurance 
Company,  (85)    333 

8.  Whether  a  vesssel  which  moves  down  a  river, 
on  the  route  in  a  voyage  insured,    has   actually 
sailed  on  it,  is  a  fact  depending  on  circumstances 
and  the  quo  animo.    If  she  has  not  taken  her  cap- 
tain on  board,  it  is  a  presumption  that  she  has  not 
commenced  her   voyage,  though  all   her   papers, 
clearance  and  lading  be  taken  in.     On  a  warranty 
depending  on  a  matter  of  fact,  the  jury  are  the  pro- 
per judges. 

Dennis  et  al.  v.  Ludlow,  (111)    346 

9.  A  voyage  from  one  port  to  another  through  an 
intermediate  port,  where  the  goods  are  to  be  landed, 
and  re-shipped  to  those  of  their  ulterior  destina- 
tion may  be  insured  as  a  voyage  from  the  first  to 
the  second  port,  without  mentioning  the  third. 

Steinbach  v.  Columbian  Insurance 
Company,  (129)    354 

10.  If  an  assured  be  indebted  to  his  broker,  and 
give  him  a  policy  to  effect  an  adjudgment,  which 
he  does,  and  thereon  debits  the  insurer  with  the 
amount,  and  carries  the  same  to  the  credit  of  the 
assured,  it  is  not  payment  to  him,  unless  he  assent. 

Bethune  et  al.  v.  Neilson  et  al.,  (139)    358 

11.  Where  a  policy  is  clear,  certain,  and  unam- 
biguous as  to  the  voyage  insured,  propositions  ask- 
ing the  rate  of  insurance  for  another  voyage  cannot 
be  resorted  to  as  representations  to  show  the  voy- 
age insured  was  meant  to  be  restricted  to  that  de- 
scribed in  the  proposition. 

7anderwort  et  al.  v.  Smith,  (155)    366 

12.  If  the  acting  partner  in  a  concern  of  two, 
cause  an  insurance  to  be  effected  for  the  amount  of 
his  own  share,  and  the  policy  state  it  to  be  on  his 
account,  but  retain  the  general  printed  words  of 
"  whomsoever  else  it  may  concern,"  the  insurance 
will  be  held  to  have  been  made  on  the  joint  account, 
if  such  appear  to  have  been  the  intention  of  the  as- 
sured, and  to  gather  this  intention,  the  letters  of  the 
assured  may  be  resorted  to,  though  they  were  never 
shown  to  the  underwriter,  who  subscribed  upon 
seeing  instructions  to  insure  only  on  the  separate 
account  of  the  acting  partner.     Under  such  cir- 
cumstances, if  the  policy  be  for  half  the  cargo,  and 
on  capture  half  be  condemned,  and  half  be  ac- 
quitted, the  assured  can  recover  only  a  moiety  of 
the  sum  insured. 

Lawrence  v.  Sebor,  (203)    39O 

13.  Under  a  warranty  against  seizure,  on  account 
of  illicit  trade,  the  underwriter  is  liable  for  a  loss  by 
illicit  trade  barratrously  carried  on  by  the  master. 
A  representation,  in  time  of  peace,  that  a  vessel 
shall  sail  in  ballast,  is  substantially  complied  with, 
though  she  sail  with  a  trunk  of  merchandise  and  ten 
barrels  of  gunpowder,  laden  on  board  without  the 
knowledge  of  the  owner. 

Suckley  v.  Delafleld,  (222)    399 

14.  If  an  assured,  having  written  several  letters 
ordering  insurance,  and  transmitted  them  by  dif- 
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ferent  conveyances,  arrive,  after  a  knowledge  of  a 
loss,  with  one  of  the  letters,  at  a  port  from  whence 
it  is  forwarded  by  tin-  post,  he  is  bound  to  counter- 
mand the  order  by  the  same  mail. 

H'rifxoH  r.  lit  In  li<  hi,  (224)    4OO 

15.  If  a  vessel  be,  from  sea  damage,  obliged  to 
bear  away  to  a  port  of  necessity,  in  order  to  i<  tit, 
the  wages  and  provisions,  from  the  moment   of 
bearing  away  to  the  period  of  sailing  on  her  orig- 
inal voyage,  constitute  a  subject  of  general  average, 
the  proportion  of  which  may  be  recovered  in  an 
action  of  cwswmpsit,  by  the  owners  of  the   ship, 
against  the  proprietors  of  the  cargo. 

Walden  r.  Le  JRoj/,  (263)    419 

16.  Where  the  term  ini  of  the  voyage  insured  are 
preserved,  it  is  only  a  deviation  to  touch  at  any  in- 
termediate port:  and  though  it  be  resolved  on  be- 
fore the  voyage  commence,  it  is  not  on  that  ac- 
count an  altered,  or  different  voyage  from  the  one 
described  in  the  policy,  and  the  insurer  will  be  li- 
able for  any  loss  before  arriving  at  the  dividing 
point.    Wages  and  provisions  are  subjects  of  gen- 
eral average  from  the  time  of  being  obliged  to  bear 
away  to  a  port  of  necessity  in  consequence  of  in- 
juries received,  and  recoverable  under  a  policy  on 
the  ship. 

Henshaw  v.  Marine  Insurance  Com- 
pany, (274)    424 

17.  After  an  abandonment  and  payment  of  loss,  a 
purchase  of  the  property  insured,  by  the  agent  or 
correspondent  of  the  underwritten,  though  made 
after  condemnation,  is  for  the  benefit  of  the  in- 
surer, if  he  elect ;  therefore  the  proceeds  of  a  pur- 
chase so  made,  and  any  cargo  in  which  they  may  be 
invested,  become,  if  he  pleases,  his  property,  and  he 
may  maintain  trover  for  it  against  the  assured. 

United  Insurance  Company  of  New 
York  v.  Robinson  et  al.,  (280)    427 

18.  If  an  assured,  after  capture,  appoint  an  agent 
to  prosecute  his  claim,  such  agent  after  abandon- 
ment becomes  the  agent  of  the  assured,  and  a  re- 
ceipt by  him  of  the  money  for  which  the  property 
has  been  sold,  will  be  deemed  a  receipt  by  the  in- 
surer, who  must  look  to  the  agent  for  the  amount, 
and  pay  the  assured  his  full  loss  without  any  deduc- 
tion.   All  acts  by  such  an  agent,  if  bona  fide,  bind 
the  underwriter. 

MilUr  et  al.,  v.  De  Peyster  et  al.,          (301)    436 

19.  The  arrival  of  a  vessel  at  a  port  insured  "to," 
from  a  port  insured  "from,"  though  she  may  have 
sailed  subsequent  to  the  vessel  insured,  affords  no 
grounds  for  presuming  the  assured  had  any  knowl- 
edge of  the  bad  weather  the  arriving  vessel  had  sus- 
tained, nor  that  the  assured  received  information 
of  the  sailing  of  his  vessel  by  the  one  which  arrived, 
when  circumstances  show  it  might  have  been  re- 
ceived another  way.    A  representation  saying  "I 
am  informed  of  the  vessel's  sailing,  and  she  is  out 
this  day  twenty-six  days,"  is  not  an  assertion  as  a 
fact  that  she  is  out  twenty-six  days,  and,  therefore, 
is  not  a  misrepresentation,  though  she  may  have 
been  out  twenty-seven.    If  a  vessel  be  insured  as 
out  of  time,  and  she  be  out  one  day  more  than  the 
information  received  specifies,  if  the  jury  do  not 
find  it  to  be  material,  the  court  will  not  say  it  is 
so. 

Williams  v.  Delafield,  (329)    449 

20.  If  an  insurance  be  on  a  return  cargo,  begin- 
ning the  adventure  "  from  and  immediately  after 
the  loading  thereof  on  board  the  said  vessel,    at  the 
port  of  destination,  with  liberty  to  touch  and  trade 
at  two  intermediate  ports,  the  policy  will  not  cover 
the  outward  cargo  from  the  port  of  destination  to 
one  of  the  intermediate  ports,  though  the  vessel  was 
obliged  to  carry  it  there,  in  consequence  of  being 
refused  permission  to  enter  that  of  ner  destination ; 
the  premium,  therefore,  must  be  returned,  as  the 
risk  never  attached. 

Graves  et  al.  v.  Marine  Insurance 

Company,  (339)    453 

See  Challenge,  1 ;  Commissions,  1 ;  Set-off,  1,  5. 

INSURANCE-Caines'  Rep.  3. 

1.  Under  a  count  averring  a  loss  by  the  barratry 
of  the  master,  it  is  not  incumbent  on  the  assured 
to  prove  that  the  master  was  not  the  owner.  It 
must,  if  relied  on  as  a  defense,  be  shown  by  the 
underwriter  ;•  a  fraudulent  sale  and  purchase  by  the 
master  of  a  vessel  will  not  constitute  such  an  owner- 
ship, as  to  afford  a  defense  to  a  claim  for  a  loss  by 
his  barratry.  A  person  contracting  and  dealing 
with  a  master  who  had  purchased  in  his  owner's 
vessel,  in  his  capacity  of  master,  may  recover, 
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under  a  count  for  barratry,  a  loss  occasioned  by  the 


fraudulent  conduct  of  such  master. 
Steinbach  v.  Ogden, 


(1)    481 


2.  By  a  valued  policy  on  freight  "  at  and  from" 
one  port  to  another,  and  "at  and  from  thence"  back 
to  the  original  port,  for  which  a  premium  Is  paid 
double  to  that  which  would  be  demanded  for  the 
outward  voyage,  the  freight  to  the  full  amount  of 
the  valuation  is  covered  on  each  voyage,  and  the  in- 
sured, in  case  of  capture  on  the  return  voyage,  is 
entitled  to  recover  the  full  amount  of  his  polioy  ; 
without  inaKing  any  deduction  for  the  freight  re- 
ceived on  the  outward  risk.  On  a  valued  policy  on 
freight,  if  there  be  an  inchoate  right  to  some,  and 
the  transaction  bona  fide,  the  value  cannot  be  in- 
quired into.  If  a  ship  owner  insure  his  vessel  and 
freight  with  two  sets  of  underwriters,  and  on  a 
capture  abandon  first  to  those  on  the  vessel,  and 
then  those  on  the  freight,  after  which  he  receives 
50  per  cent  of  his  claim  on  the  underwriters  on  the 


tions  to  call  at  a  particular  place  for  the  orders  of 
the  correspondent  residing  at  the  blockaded  port, 


h<"  8he 


addressed,  it  is  not 


h  .,  ,  o 

a  breach  of  duty  in  him  to  order  th.-  vessel  to  his 
own  port  and  if  she  IK-  taken  going  then-,  and  con- 
demued  for  being  Anility  of  a  breach  of  blockade. 
the  correspondent,  If  he  appear  to  have  acted  In 
good  faith,  will  not  be  liable.  On  an  open  account 
current,  interest  is  not  allowable,  unless  by  the 
custom  of  the  trade,  or  private  agreement. 


Liotanl  et  at.  r.  (Jntre*. 


(236)    619 


11.  Profits  are  insurable  «»  nnmint.  If  profits  only 
be  insured,  an  abandonment  is  nctx-Hsarv  when  then- 
has  been  no  insurance  on  the  cargo,  anA  in  such  case 
it  must  be  made  early,  that  tho  insurer  mav  elect 
Jithertopay  his  loss,  or  to  pay  that  and  the  p'rii-eof 
the  goods,  at  first  cost  and  charges;  thon-fon-,  if 
the  assured  lie  by,  and  take  his  goods  and  soil  them, 
he  cannot  afterwards  call  on  the  underwriter  for 
any  loss  on  the  profit*.  But.  whether  this  rule  will 

vessel,  and  in i  payment  of  the  other  oO  takes  an  as-    apply   between  different  sets  of  underwriters  on 

signment  of  their  rights  in  the  vessel,  he  will  be    cargo  and  profits,  (jucKrt, 


entitled  to  receive  the  freight  which  they  would 
have  been  entitled  to,  and  to  recover  in  his  own  right 
from  the  insurers  of  the  freight  the  full  amount  of 
his  policy,  deducting  the  pro  rota  freight  earned 
previous  to  the  abandonment  in  the  voyage  on 
which  captured. 

Davy  v.  Hailett,  (16)    488 

3.  Under  a  policy  on  freight  the  gross  amount  is, 
on  a  total  loss,  the  sum  to  be  recovered. 

Stevens  v.  The  Columbian  Insurance 
Company,  (43)    5O2 

4.  If  the  information  of  the  loss  of  a  vessel  be 
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Tom  v.  Smith,  u'f. 

INSURANCE-Cainea'  Cas.  1. 
1.  On  a  capture,  restoration,  and  abandonment, 
the  fact  of  restoration,  though  unknown  at  the 
time  of  abandonment,  takes  awav  the  right  to  aban- 
don and  claim  for  a  total  loss.  Under  such  circum- 
stances, the  assured  is  entitled  to  recover  only  ac- 
cording to  the  final  event. 

Church  v.  RedUnt  et  aL,  _i     •>•• : 

2.  A  passport  granted  by  any  particular  govern- 

known  in'a  place  eariy  in  the  morning  of  the'day  on  i  I"?,?*',*?  82*82  a*fll'n8/,  ita  "*"  tTuisers,  Is  not  a 
which  a  policy  is  affected  at  noon,  it  is  not  proof  of  *"!  "*  u"d(irAho  protection  of  the  Hag  of  that  gov- 
fraud  in  the  underwritten,  though  it  be  brouirht  bv  fSSSS  ^  *?  U)  S£5E  tt  natlVnul  Character  and  U- 

a  violation  of  neutrality ;  nor  is  a  voyage  Illegal,  tie- 


fraud  in  the  underwritten,  though  it  be  brought  by 
some  of  the  crew  of  the  ship  insured,  if  it  do  not 
appear  that  they  had  been  on  shore.  If  it  be 
doubtful  whether  a  communication  as  to  the  time 
of  a  vessel's  sailing  has  been  made,  a  new  trial  will 
be  ordered  to  ascertain  that  fact,  especially  if  from 
the  amount  of  premium  it  may  be  inferred  that  it 
was  not  duly  stated,  but  should  circumstances 
render  it  difficult  to  establish  on  the  second  trial 
the  facts  proved  on  the  first,  the  order  for  the  sec- 
ond will  be  on  condition  of  admitting  those  facts. 

Livingston  v.  Delafteld,  (49)    5O5 

6.  If  an  assured  be  apprised  by  his  master  of  his 
pursuing  another  voyage  than  that  insured,  on 
which  he  has  been  sent,  and  do  not  disapprove  of  it, 
it  is  only  a  deviation  and  not  barratry,  though  the 
master  ultimately  run  away  with  the  ship,  sell  her, 
and  embezzle  the  proceeds. 

Thurston  v.  Columbian  Insurance  Com- 
pany, (89)    531 

6.  If  the  articles  contained  in  the  memorandum 
in  a  policy  respecting1  corn,  &c.,  physically  exist,  the 
underwriter  is  not  liable  for  a  total  loss  on  account, 
'of  their  being  perfectly  rotten.     When  the  assured 
rests  on  a  loss  of  voyage  to  warrant  his  recovery, 
he  should  show  it  most  clearly,  and  of  this  a  survey 
is  always  a  proof  of  good  faith. 

Neilson  etal.  v.  The  Columbian  Insurance 
Comvami.  C108)    546 

7.  Neither  a  want  of  averring  interest,  nor  the 
words  of  the  policy  being,  "  policy  to  be  proof  of 


interest,"  are  of  themselves  evidence  of  a  wager 
policy.  On  a  wager  policy  to  entitle  the  assured  to 
recover,  the  loss  must  be  absolutely  total ;  a  techni- 
cal total  gives  no  right. 

Clcndinitig  et  al.  v.  C-Jiurch,  (141)    568 

8.  The  charterer  of  a  ship  at  so  much  per  month, 
cannot,  on  an  insurance  on  his  cargo,  n-cover  the 
extra  sum  paid  during  an  embargo ;  such  expendi- 
ture being  the  subject  of  a  general  average,  and  not 
covered  by  any  words  in  the  policy. 

Penny  et  al.  v.  New  York  Insurance 

|IITfllM'lll''''\lf'llllll       I  I  I  I  <  1  •      I  I  tl|  I    l  I  I-       til       Mil        1.1111'. 

9.  On  a  re-assurance  no  abandonment  is  neces-    Or  more,  to  warrant  an  abadonmeot  on  aeeoiint  of 
sary,  though  the  primitive  assured  has  abandoned 

to  nis  insurer ;  and  the  re-assuror  is  liable  to  the 
assurer  for  all  costs.  &c.,  bona  Me  incurred  in  do- 
fending  the  suit  by  the  original  underwritten,  espe- 


cause  a  vessel  has  been  driven  by  dTstn-ss  into  a 
French  port,  where  a  part  of  her  cargo  was  taken 
by  the  officers  of  the  government,  and  she  pre- 
vented from  taking  away  her  original  lading ;  for 
she  may,  under  such  circumstan<*«,  without  incur- 
ring the  penalty  of  the  act  forbidding  all  inter- 
course with  the  dependencies  of  France,  purchase 
and  load  with  the  produce  of  the  country. 

Hattftt  et  al.  v.  Jenks  et  al.,  (43)    7O6 

3.  A  mere  sailing  to  a  port  understood    to   be 
blockaded,  is  not  a  breach  of  neutrality,  so  as  to 
affect  a  policy  of  insurance. 

Vim  et  al.  r.  United  In*.  Co.,  (vil)    679 

4.  If  a  belligerent  emigrate  to  a  neutral  country. 
floirrantc  beUo.  and  be  there  naturalized,  a  warranty 
of  neutrality  is  supj>orted  by  such  naturalization  : 
nor  need  the  assured  disclose  to  the  underwriter  the 
period  of  his  naturalization. 

Dmtuct  i:  Rhinclandfr,  (xxv)    686 

5.  The  trade  of  a  domiciled  alien,  carried  on  from 
the  United  States  with  the  enemies  of  his  mother 
country,  is  protected  under  tho  warranty  against 
illicit  trade.    To  constitute  a  breach  of  that  war- 
ranty, the  seizure  must  be  for  actual,  illicit,  pro- 
hibited, or  contraband  trade.    A  selzim-  and  con- 
demnation, under  pn-text  of  such  a  trade,  is  not 
sufficient,  if  the  trade  be  not,  in  fact,  one  or  the 
other.    A  sentence.  In  a  fon-ign  court  of  admiralty. 
is  not  even  prima  facie  evidence  of  any  fact,  if  there 
appear  in  it  enough  to  rebut  such  a  presumption. 


Johiwton  ct  al  r.  Ltidlow,  (xxix)    687 

INSURANCE— rallies'  Cas.  2. 

1.  An  owner  of  a  ship  bottomed  for  mon-  than 
her  value,  has  not  an  insurable  inten*t  In  her. 

Smith  r.  n'itiiam*.  tllwt    777 

2.  To  constitute  a  technical  total  loss  of  n  ship  by 
damage  from  the  perils  insured  against,  she  must 
IK-  injured  to  the  amount  of   half  her  value,  or 
more,  after  deducting  tho  one  third,  new  for  old. 
allowed  the  underwriter  ;  that   is.  she  must  be  in- 

|  jurod  to  tho  extent  of  thn-o  fourths   of  her  \al\n-, 


deterioration. 

Smith  r.  It,  II  rt  «!..  (153)     789 

3.  In  an  action  on  a  policy  of  Insurance,  tho  sen- 

._._„_._  .        teneo  of  a  foreign  court  or  admiralty  is  not  ron- 

cially  when,  with  notice  of  itsgoing  on,  he  stands    elusive  on  tho  character  of  tho  property.  In  oppo- 
by,  and  does  not  offer  to  settle  ;  for,  as  there-assurer    sitlon  to  the  warranty. 
is  entitled  to  every  defense  against    the  insurer,  Vandenheuvel  r.  Tltr  1'nitcd  ln*ur- 

which  he  may  urge  against  tho  primitive  assim>d,  i  ancr  f'onijHini/,  (217*    8O7 

it  becomes  necessary  for  tho  original  underwriter  |  4.  Under  a  |>olioy  on  a  chariot  "  froo  from  aver- 
to  show  he  has  In-en  obliged  to  pay  on  a  Just  claim  i  ago."  but  in  which  Jettisons  make  one  of  tho  perils 
against  him,  and  he  will  IK?  entitled  to  Interest  on  all  ;  insured  agnlnst,  if  the  box  of  tho  chariot  bo  thrown 
he  has  expended  and  paid.  ;  overboard  in  a  storm.  It  is  a  total  loss,  and  the  In- 

Hantie  es  al.  r.  DC  Peyster  et  al.        (190)    6O1  (  Bun-d  entitled,  on  abandoning,  to  recover  as  for 
10.  If  a  vessel  be  destined  for  a  port  which  is  BUS-    such,  though  tho  carriage  be  on  dock. 
pected  to  be  blockaded  by  the  British,  with  direc-  : 

CAT.  REPS.,  1,  2,  3,  &  CAT.  CAS.,  1,  2.  ^'^ 
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INTENDMENT-Caines'  Rep.  2. 
See  Certiorarl,  1,  2. 

INTENDMENT— Caines'  Rep.  3. 
See  Practice,  28,  80.  Presumption. 

INTEREST— Caines'  Rep.  1. 
See  Insurance,  9, 15 ;  Prisoner,  1. 

INTEREST— Caines'  Rep.  2. 
See  Insurance,  2, 12 ;  Practice,  52. 

INTEREST-Caines'  Rep.  3. 

1.  Interest  may  be  recovered  beyond  the  penalty 
of  a  bond.  But  whether  it  shall  be  so,  or  not  is  matter 
of  law  arising  from  the  facts,  and  therefore  for  the 
determination  of  the  court,  not  of  the  jury.    Ac- 
knowledging1 a  bond,  and  apologizing  for  not  pay- 
ing it,  are  circumstances  to  rebut  and  destroy  the 
presumption  arising  from  not  paying  interest  for 
twenty-five  years. 

Swedes  v.  Hooghtaling,  (48)    5O5 

2.  Interest  may  be  recovered  under  a  count  for 
money  had  and  received. 

Pease  v.  Barber,  (266)  -638 

See  Damages,  2;  Insurance,   9,   10;   Promissory 
Note,  2;  Practice,  7. 

INTEREST-Caines'  Cas.  2. 
See  Insurance,  1. 

INTERLOCUTORY  JUDGMENT— Canes'  Rep.  2. 
See  Practice,  33. 

INTERLOCUTORY  ORDER— Caines'  Cas.  2. 
See  Practice,  2. 

INTRUSION— Caines'  Rep.  1. 
1.  Intrusion  for  a  forfeiture  of  lands  granted  in 
fee,  will  not  lie  before  office  found.     Intrusion 
must  be  on  the  actual  possession  of  the  people. 

The  People  v.  Brown,  (416)    2O8 

IRREGULARITY— Caines'  Rep.  2. 
See  Practice,  3. 

IRREGULARITY— Caines'  Rep.  3. 
See  Inquisition,  1 ;  Practice,  18,  33 ;  Verdict,  1. 

ISSUE— Caines'  Rep.  1. 
1.  A  younger  issue  being  tried  at  a  circuit  is  not 
always  conclusive  that  an  older  might  have  been 
brought  on. 

Weed  v.  Ellis,  (115)    89 

See  Practice,  59. 

ISSUE— Caines'  Rep.  3. 
/See  General  Issue ;  Joining  in  Issue ;  Practice,  15, 
60,  81 ;  Venue,  2. 

ISSUE  ROLL— Caines'  Rep.  8. 
See  Practice,  71. 


JEOFAILS— Caines'  Rep.  3. 
See  Practice,  71. 

JETTISON— Caines'  Rep.  1. 
Seo  Average,  1 ;  Carrier,  1 ;  Insurance,  1. 

JETTISON— Caines  Cas.  2. 
See  Insurance,  4. 

JOINDER  IN  ACTION— Caines'  Rep.  2. 
See  Practice,  41. 

JOINING  IN  ISSUE— Caines'  Rep.  3. 
See  Practice,  81. 

JOINT  ACTION— Caines'  Rep.  3. 
See  Debt,  1. 

,          JOINT-TENANTS-Caines'  Cas.  2. 
See  Tenants  in  Common. 

JUDGE— Caines'  Rep.  1. 
See  Manhattan  Company,  1 ;  Practice,  48, 69. 
JUDGE'S  CERTIFICATE— Caines'  Rep.  1. 
See  Practice,  75,  77,  87,  94. 

JUDGE'S  CERTIFICATE-^Caines'  Rep.  2. 
See  Malicious  Prosecution,  7 ;  Practice,  42. 
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JUDGE'S  CERTIFICATE— Caines'  Rep.  3. 
See  Stay  of  Proceedinsrs. 

JUDGE'S  CHARGE— Caines'  Rep.  1. 
See  Practice,  47,  49. 

JUDGE'S  CHARGE— Caines'  Rep.  2. 
See  Bill  of  Exceptions,  1. 

JUDGE'S  ORDER-Caines'  Rep.  2. 
See  Libel.  1. 

JUDGE'S  ORDER— Caines'  Rep.  3. 
See  Stay  of  Proceedings. 

JUDGE'S  NOTES— Caines'  Rep.  1. 
See  Practice,  73. 

JUDGE'S  REPORT— Caines'  Rep.  2. 
See  Improvements,  1. 

JUDGMENT— Caines'  Rep.  1. 
1.  A  judgment  in  a  sister  State  is  only  prima 
facie  evidence  of  a  debt,  and  the  consideration  ex- 
aminable  in  our  courts. 

Hitchcock  et  al.  v.  Aiken,  (460)    225 

See  Bond,  1,  2 ;  Cognovit ;  Escape,  1 ;  Practice,  2, 
16, 35,  44,  56,  57,  82, 86,  95. 

JUDGMENT— Caines'  Rep.  2. 

1.  Judgments  docketed  previous  to  the  passing  of 
the  bankrupt  law  of  the  United  States,  remain  a 
lien  on  the  lands  then  held  by  the  bankrupt,  and 
have  a  priority  in  payment,  out  of  the  lands  af- 
fected by  them,  before  the  general  creditors,  the 
commissioners'  assignment  passing  such  lands,  sub- 
ject to  all  judgments  so  docketed,  if  the  Judgment 
creditor  has  not  come  in  under  the  commission. 

Livingston  v.  Livingston.  (300)    435 

See  Error,  1 ;  Partners  and  Partnership,  1 ;  Plea 
and  Pleading,  3;  Practice,  28,  29,  31,  54,  55;  Promis- 
sory Note,  5. 

JUDGMENT— Caines'  Rep.  3. 
See  Arrest  of  Judgment ;  Demurrer,  1,  2 ;  Error, 
1 ;  Jurisdiction,  1 ;  Practice,  1,  32,  33,  46,  61,  68,  75 ; 
Set^Off,  2;  Verdict,  2. 

JUDGMENT  AS  IN  CASE  OF  NONSUIT— Caines' 

Rep.  1. 
See  Nonsuit. 

JUDGMENT  IN  CASE  OF  NONSUIT— 

Caines'  Rep.  2. 
See  Practice,  6, 13, 14, 15, 16,  20,  21,  50,  78,  79,  84. 

JUDGMENT  AS  IN  CASE  OF  NONSUIT-Caines' 

Rep.  3. 
See  Practice,  15.  41,  42, 57, 65. 

JUDGMENT  CONFESSED— Caines'  Rep.  2. 
See  Plea  and  Pleading,  3. 

JUDGMENT  BY  DEFAULT— Caines'  Rep.  2. 
See  Practice,  37,  77. 

JUDGMENT  INTERLOCUTORY-Caines'  Rep.  1. 
See  Practice,  2,  28,  44. 

JUDGMENT  RECOVERED-Caines'  Rep.  2. 
See  Plea  and  Pleading,  2 ;  Promissory  Note,  2, 3. 

JUDICIAL  OFFICER— Caines'  Rep.  2. 
See  Government  Officer,  1. 

JURISDICTION— Caines'  Rep.  1. 
See  Forcible  Entry  and  Detainer,  1 ;  Indictment, 
1 ;  Justices,  1 ;  Practice.  48. 

JURISDICTION— Caines'  Rep.  2. 

See  Justice  of  the  Peace,  1 ;  Slander,  1 ;  Trespass,  1. 

JURISDICTION— Caines'  Rep.  3. 

1.  Confessing  a  judgment  in  a  justice's  court,  will 
not  give  it  jurisdiction  in  a  suit  by  an  executor. 

Coffin  v.  Tracy,  (129)    56O 

2.  The  Court  of  Chancery  has  exclusive  jurisdic- 
tion over  the  question  of  the  costs  accrued  in  that 
court. 

Leonard  v.  Freeman,  (171)    587 

See  Action,  1 ;  Mayor's  Court,  1 ;  Practice,  81 ; 
Trespass,  3. 

JURY— Caines'  Rep.*l. 
See  Struck  Jury. 

CAI.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 


GENERAL  INDEX. 


JURY  AND  JUROR— Caines1  Rep.  2. 
See  Certiorari,  2 ;  Error,  3 ;  Insurance,  8 :  Practice, 
36,  35,  63,  85. 

JURY  AND  JURORS— Caines'  Rep.  3. 
1.  It  Is  for  the  jury  to  determine  whether  circum- 
stances of  general  conduct  show  a  fraudulent  in- 
tent. 

Ruan  v.  Perry,  (120)    554 

See  Foreign  Jury;  Inquisition,  1;  Interest,  It 
Practice,  6,  30;  Promissory  Note,  5;  Struck  Jury; 
Verdict,  1. 

JUSTICES-Caines'  Rep.  1. 

1.  The  justice's  court  has  no  jurisdiction  in  suits 
by  or  against  executors  or  administrators. 

Way  v.  Carey,  (191)    12O 

2.  The  declaration  in  a  justice's  court  should  be  so 
far  formal  as  to  show  the  cause  of  action,  or  it  will 
be  fatal  on  error. 

Hbu0Mon  t>.  Strong,  (486)    235 

See  Practice,  96;  Witness,  7. 
JUSTICE  AND  JUSTICES'  COURT-Caines'  Rep.  2. 

1.  A  justice  of  the  peace  cannot  grant  a  warrant 
to  apprehend  a  criminal  for  an  offense  committed 
in  another  State. 

The  People  v.  Wright,  (213)    395 

2.  If  a  non-resident  plaintiff  sue  by  warrant  be- 
fore a  justice,  and  will  not  consent  to  an  adjourn- 
ment for  more  than  three  days,  in  no  case  can  the 
justice  adjourn  over  that  time. 

Candee  v.  Goodspeed,  (245)    409 

See  Amendment,  1 ;  Certiorari ;  Error,  2,  3,  4 ;  Plea 
•and  Pleading,  1 ;  Practice,  22,  87,  90. 

JUSTICE  AND  JUSTICE'S  COURT-Caines'  Rep.  3. 
See  Action,  1;  Certiorari ;  Jurisdiction,  1,  2;  Plea 
and  Pleading,  6 ;  Practice,  9,  30,  35,  51,  68,  74,  76,  81, 
82,  85,  89 ;  Verdict,  3. 

JUSTIFICATION-Caines'  Rep.  1. 
1.  Probable  cause  of  seizure  is  not  a  justification 
to  a  custom-house  officer,  seizing  under  the  revenue 
laws  of  the  United  States.    He  seizes  at  bis  own 
peril. 

Imlay  v.  Sands,  (566)    J»71 

See  Evidence,  3 ;  Libel,  2. 

JUSTIFICATION— Caines'  Rep.  2. 
See  Trespass,  1. 

JUSTIFICATION— Caines'  Rep.  3. 
See  Practice,  89 ;  Words,  1. 


KAYADEROSSERAS    PATENT-Caines'    Rep.   3. 

1.  Fort  Miller  falls  are  the  third  falls  mentioned 
in  the  Kayaderosseras  patent,  and  .the  map  of  the 
commissioners  of  that  patent  made  in  1770  and  1771 
not  correct. 

Brandt  ct  al.  v.  Ogden,  (6)    483 

N.  B.  Since  the  above  decision,  a  second  trial  was 
In  pursuance  of  it  had,  and,  by  the  most  indisputa- 
ble testimony,  Baker's  falls  established  as  the  third 
falls.  See  1  Johnson,  156. 


LANDS— Caines'  Cas.  2. 
See  Gifts. 

LARCENY— Caines'  Rep.  1. 
See  Collateral  Issues,  1 ;  Indictment,  1. 

LEASE— Caines'  Cas.  2. 
.See  Tenant  at  Will. 

LETTERS— Caines'  Rep.  2. 
.See  Insurance,  12. 

LETTERS-Caines'  Rep.  3. 
•See  Promissory  Note,  5. 

LEVY— Caines'  Rep.  1. 
See  Sheriff,  3, 11. 

LEVY-Caines'  Rep.  2. 

See  Execution,  1 ;  Partners  and  Partnership,   1 ; 
Practice,  54. 

CAT.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1.  2. 


LEVY-Cainea'  Rep.  3. 

See  Trespass,  2. 

LIBEL—  Cainea*  Rep.  1. 

HI*'  <The  denying  and  disrespectful  intention  in  a 
lilH-lous  publication  on  the  court,  is  no  justification. 
if  the  words  published  be,  in  the  opinion  of  the 
court,  contemptuous. 

The  People  r.  Freer,  <485>    334 

2  The  intent  of  a  publication  will  not  justify  it, 
if,  the  opinion  of  the  court,  it  be  a  contein  pt  against 
them. 

/''•  (518)    353 

3.  Sending  a  libelous  letter  to  the  plaintiff  hfuist-lf 
is  not  a  ground  for  an  action  by  him.  Every  letter 
sent  is  presumed  to  have  been  w-alod.  In  an  action  for 
a  libelous  letter,  the  plaintiff  must  show  a  publica- 
tion. Stating  it  to  have  been,  "by  means  of  ita 
being  sent  to  and  received  by"  the'  plaintiff  is  bad, 
and,  as  showing  on  the  face  or  the  record  no  publica- 
tion is  good  cause  for  arresting  the  judgment. 

Lyle  v.  datum,  <581)    877 

See  Practice,  78. 

LIBEL—  Caines'  Rep.  2. 

1.  In  an  action  for  publishing  a  libel,  the  court 
will  discharge  a  judge's  order  for  holding  to  bail, 
unless  special  cause  be  shown  by  affidavit. 

Clown  P.  fbndd,  (47)    311 

2.  In  an  action  for  a  libel,  the  court  will  not,  on 
the  common  affidavit,  change  the  venue  from  the 
county  in  which  circulated  to  that  in  which  printed 
and  first  published. 

Clinton  v.  GroMMHi  (245)    4O9 

LIEN—  Caines'  Rep.  2. 
See  Judgment,  1  ;  Set-off,  2. 

LIEN—  Caines'  Rep.  3. 
See  Practice.  75. 

LIMIT  ATIONS-Caines'  Rep.  1. 
1.  In  an  action  on  a  promissory  note  made  in 
Connecticut,  our  statute  of   limitations   may   be 
pleaded  in  bar. 

.  Tupper,  (408)    MS 


LIMITATION-Cainea'  Rep.  2. 
See  Devise,  2. 

LIMITATION-Cainea'  Rep.  3. 

See  Ejectment,  2. 

LIMITATION-Cainea'  Caa.  1. 
See  Mortgage,  1. 

LIQUORS—  Cainea'  Rep.  3. 
See  Practice,  59. 

LOCATION-Cainea'  Rep.  2. 
See  Van  Slyck  Patent,  1. 

LOSS-Caim*'  Rep.  2. 

1.  If  two  persons  ent«T  a  Itank  at  the  rnnu*  time. 
one  with  money  and  one  without,  the  latter  or 
whom  informs  the  cashier  it  is  to  be  dcposiu-d  on 
his  account,  this  circumstance  alone,  without  any 
acts  of  the  other  imrty  confirming  such  account, 
will  not  justify  tin-  cashier  in  carrying  tin-  money 
to  the  account  of  tin-  party  saving  it  is  his  :  If  he  do, 
and  pay  money,  or  give  credit  on  tho  strength  of 
such  deposit,  to  such  person,  the  lunik  must  N-ar 
the  loss. 

Winter  r.  Mink  <>f  Sew  York,  (337)    45* 


MAKING  UP  RECORDS-  Cainea*  Rop.  2. 
St-e  Practice,  98. 

MALICIOUS  PROSECUTION- Cairn*'  Rep.  2. 
1.  To  warrant  tin-  granting  a  copy  of  an  indict- 
ment, to  ground  an  action  for  a  ouutdoua  prtm-cu- 
UOD,  the  malice  should  appear  from  circuiiivtaiicea 
at  the  trial,  declarations  out  of  court,  or  certificate 
from  tho  judge  thnt  he  thinks  ft  ought  to  be  granted, 
which  ho  may  givr  though  In-  N>  off  the  U-nch  and 
has  sitftinl  OIK*  which  prov»*  in-uilu  i«  nt . 

The  I't<n>ie  r.  John  /'.  I'ouHim,  (202)    39O 

MANDAMUS— Cuines'  R«>p.  1. 
1.  A  mantletmu*  lii*  to  the  Court  of  Common  Pleaa 
for  not  signing  a  bill  of  exceptions. 

The  People  r.  The  Judge*  <>f  Wash- 
ington County,  (511)    *4» 
See  Practice,  9. 
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MANDAMUS— Caines'  Rep.  2. 
See  Practice,  23. 

MANDAMUS— Caines'  Cas.  2. 
See  Sessions. 

MANHATTAN  COMPANY— Caines'  Rep.  1. 
1.  If  a  judge,  under  the  sixth  section  of  the  act 
incorporating  this  company,  grant  a  warrant  for 
the  appointing  appraisers,  he  cannot  revoke  it.  A 
freeholder  of  the  city  of  New  York  is,  under  that 
section,  incompetent  to  act  as  an  appraiser  of  the 
damages  done  in  the  streets  by  laying  the  Manhat- 
tan pipes. 

Corporation  v.  Manhattan  Company, 

(507)    247 

MANUCAPTION— Caines'  Rep.  3. 
See  Animals  Ferae  Naturae. 

MAP— Caines'  Rep.  1. 
See  Grant,  1. 

MAP-Caines'  Rep.  2. 
See  Evidence,  3. 

MASTERS  OF  SHIPS— Caines'  Rep.  1. 
See  Breach  of  Orders— Caines'  Rep.  1. 

MASTER  OF  SHIP— Caines'  Rep.  2. 
1.  A  master  of  a  ship  can  bind  his  owner  by  a  bill 
of  exchange  drawn  for  necessaries. 

Mtiioardv.HaUett,  (77)    326 

See  Insurance,  2;  Witness,  1. 

MASTER  OF  SHIP-Caines'  Rep.  3. 
See  Insurance,  1. 

MAYOR'S  COURT— Caines'  Rep.  3. 
1.  The  Mayor's  Court  of  the  city  of  New  York  is  a 
court  of  general  jurisdiction,  and  therefore  it  is  not 
requisite  to  allege  that  the  cause  of  action  arose 
within  the  limits  of  the  City  and  County  of  New 
York. 

Ship  Nancy  v.  Fitzpatrtck,  (38)    5OO 

MEAL— Caines'  Rep.  3. 
See  Debt,  2. 

MEMORANDUM  IN  A  POLICY— Caines'  Rep.  1. 
See  Insurance,  7. 

MEMORANDUM  IN  A  POLICY— Caines'  Rep.  3. 
See  Insurance,  6. 

MERITS-Caines'  Rep.  1. 
See  Practice,  18,  57. 

MERITS— Caines'  Rep.  2. 
See  Practice,  2,  3, 11,  66. 

MERITS— Caines'  Rep.  3. 
See  Practice,  12, 14, 17, 18, 60,  89. 

MERITS— Caines's  Cas.  2. 
See  Sessions. 

MESNE  PROFITS— Caines'  Rep.  3. 
See  Covenant,  1. 

MILITARY  LANDS-Caines'  Rep.  1. 
1.  Under  the  Act  of  the  8th  of  Januray,  1794,  for 
registering  deeds  of  military  lands,  &c.,  a  prior  deed 
not  deposited  in  the  clerk's  office,  is  void  against  a 
subsequent  purchaser  for  a  bona  fldc  consideration, 
whose  deed  is  deposited. 

Jackson,  ex  dem.  Potter,  v.  Hubbard,    (82)    74 

MILITARY  LANDS— Caines'  Rep.  3. 
1.  By  the  Act  of  the  5th  of  April,  1803,  the  title  to 
the  military  bounty  lands  vested  in  the  patentees  at 
the  time  of  their  deaths  respectively,  though  they 
died  previous  to  the  27th  of  March,  1803. 

Jackson  v.  Phelps.  (62)    513 

MILLS— Caines'  Cas.  2. 
See  Water. 

MILLS— Caines'  Rep.  3. 
See  Water-course.  1. 

MISDIRECTION— Caines'  Rep.  2. 
See  Practice,  11. 
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MISJOINER— Caines'  Rep.  2. 
See  Practice,  41. 

MISNOMER-Caines'  Rep.  2. 
See  Addition,  1 ;  Bond,  1. 

MISNOMER-Caines'  Rep.  3. 
See  Plea  and  Pleading,  6. 

MISREPRESENTATION-Caines'  Rep.  2. 
See  Insurance,  4,  9, 19. 

MISPRISION— Caines'  Rep.  3. 
See  Practice,  5,  50. 

MISRECITAL— Caines'  Rep.  3. 
1.  A  misrecital  of  the  title  of  a  statute  in  a  part 
which  does  not  alter  the  sense,  when  its  date  is  truly 
set  forth,  cannot  be  shown  as  error,  nor  after  ver- 
dict alleged  in  arrest  of  judgment. 

Ship  Nancy  v.  mzpatrirk,  (38)    5OO' 

MISTAKE-Caines'  Rep.  1. 
See  Practice,  8, 16,51,  57. 

MISTAKE— Caines'  Rep.  2. 
See  Practice,  35. 

MISTAKE— Caines'  Rep.  3. 
See  Practice,  12, 14, 49,  52,  53,  60. 

MITIGATION— Caines'  Rep.  1. 
See  Evidence,  3. 

MONEY  HAD  AND  RECEIVED— Caines'  Rep.  1.. 
1.  In  this  action  the  plaintiff  must  show  a  right  in 
himself. 

Mayor,  &c.,  of  New  York  v.  Scott,      (543)    26a 

MONEY  HAD  AND  RECEIVED— Caines'   Rep.  3. 

See  Interest,  2. 
MONEY,  PAYING  INTO  COURT— Caines'  Rep.  1. 

See  Practice,  10,  64. 

MORTGAGE— Caines'  Cas.  2. 

1.  If,  after  a  mortgage  be  forfeited,  and  execution- 
sued  out  on  a  judgment  recovered  on  the  bond  ac- 
companying it,  a  conveyance  to  secure  a  portion  of 
the  mortgage  money  be  made  of  other  property, 
redeemable  on  paying  a  certain  sum  at  a  future 
day,  such  conveyance  will  partake  of  the  quality  of 
the  original  transaction,  and  be  deemed  a  mortgage 
and  not  a  defeasible  purchase ;  therefore,  if  after 
lapse  of  the  day  for  repayment,  the  lands  so  con- 
veyed be  sold  to  a  bona  fid*  purchaser,  though  the 
purchase  will  not  be  impeached,  the  grantor  will  be 
entitled  to  an  account,  and  the  sum  at  which  the 
land  was  sold,  with  interest,  will  be  the  amount  for 
which  he  will  be  entitled  to  credit,  though  he  did 
not  demand  a  redemption  for  more  than  six  years 
after  the  day  of  repayment. 

Bloodgoodv.  ZeiUy,  (124)    781 

See  Account;  Agreement,  1;  Computation  of 
Value;  Pledge;  Usury. 

MORTGAGE,    MORTGAGEOR,    AND  MORT- 
GAGEE—Caines'  Cas.  1. 

1.  A  power  of  sale  in  default  of  payment,  con- 
tained in  a  mortgage  deed,  is  a  power  coupled  with 
an  interest,  and  does  not  die  with  the  mortgageor. 
If  such  power  be  recorded  in  the  book  for  record- 
ing mortgages,  it  is  a  compliance  with  the  act.    A 
sale  under  such  power  is  a  species  of  foreclosure* 
and  under  it  a  mortgagee  himself  may  make  a  bona 
fide  purchase.    After  a  lapse  of  sixteen  years,  from 
the  time  of  such  sale,  known  to  the  mortgageor  or 
his  heirs,  who  during  that  time  remain  passive,  a 
redemption  will  not  be  allowed. 

Bergen  et  al.  v.  Bennett,  (1)    68» 

2.  If  one  of  many  joint  mortgageors  assign  his  in- 
terest to  a  third  person,  who  is  accepted  by   the 
mortgagee  in  substitution  of  the  assignor,  and  an 
indorsement  be  made  on  the  mortgage  and  bond, 
that  such  third  person  is  "  accepted  in  lieu  of  the 
share  which  the  assignor  holds  in  the  bond,  and  is. 
looked   to   for   his   proportion   accordingly,"  the 
land  will  be  exonerated  from  the  portion  of  the 
assignor,  on  his  assignee  giving  bonds  for  the  bal- 
ance of  an  account  between   the   mortgagee  and 
the   assignee,   in    which   the   assignee,  is   debited 
for  the  proportion,  provided  it  appear  that  those 
bonds  have  been  satisfied,  notwithstanding   such 
satisfaction  be  under  a  settlement    made    after 
cancelling  the  original  bond  of  the  assignee,  by  giv- 

CAI.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 
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ing  other  security,  and  at  the  time  of  giving:  the 
same,  the  assignee  have  notice  of  an  assignment  of 
the  bond  and  mortgage,  made  between  the  first  and 
second  settlement. 

Leake  et  al.  v.  Woolsey  et  al.,  (73)  719 

3.  No  tacking  between  registered  mortgages.  They 
must  be  paid  off  according  to  the  dates  of  their 
registry. 

Grant  v.  Bissett,  (112)    735 

MOTION— Caines'  Rep.  8. 
See  Practice,  28,  61. 

MUTE,  STANDING— Caines'  Rep.  1. 
See  Collateral  Issues,  1. 


NATIONAL  CHARACTER  OF  A  VESSEL— Caines' 

Gas.  1. 
See  Insurance,  2. 

NATURATIZATION-Caines'  Rep.  1. 
See  Insurance,  10. 

NEGROES— Caines'  Rep.  3. 
See  Slaves. 

NEUTER— Caines'  Rep.  1. 
See  Insurance,  8,  20. 

NEUTER— Caines'  Rep.,  3. 
See  Trespass,  1. 

NEUTER   AND   NEUTRALITY— Caines'    Rep.   2. 
See  Insurance,  1. 

NEUTRALITY-Caines'  Cas.  1. 
See  Insurance,  2, 4. 

NEW  ASSIGNMENT— Caines'  Rep.  2. 
See  Plea  and  Pleading,  5. 

NEW  EVIDENCE— Caines'  Rep.  1. 
See  Practice,  21. 

NEW  FOR  OLD— Caines'  Cas.  2. 
See  Insurance,  2. 

NEW  TRIAL-Caines'  Rep.  1. 
See  Evidence,  2;  Practice,  10,  21. 

NEW  TRIAL— Caines'  Rep.  2. 
See  Bill  of  Exceptions,  1 ;  Practice,  10,  11,  17,  35, 
36,  44,  61. 

NEW  TRIAL— Caines'  Rep.  3. 
See  Insurance,  4 ;  Practice,  1,  90 ;  Transitu,  1. 

NEW  TRIAL— Caines'  Cas.  2. 
See  Sessions. 

NEW  YORK— Caines'  Rep.  1. 
See  Corporation,  2;  Manhattan  Company,  1. 

NEW  YORK— Caines'  Rep.  3. 
See  Mayor's  Court,  1. 

NEWLY      DISCOVERED      EVIDENCE  —  Caines' 

Rep.  1. 
See  Practice,  17,  36,  61. 

NEWLY       DISCOVERED       EVIDENCE— Caines' 

Cas.  1. 
See  Practice,  1. 

NISI  PRIUS— Caines'  Rep..  3. 
See  Practice,  22. 

NISI  PRIUS  RjfCOHD-Caines'  Rep.  1. 
See  Practice,  83. 

NISI  PRIUS  RECORD— Caines'  Rep.,  3. 
See  Practice,  71. 

NON-ENUMERATED  MOTION-Calnes'  Rep.  1. 
See  Practice,  18,  32 ;  Rules,  2. 

NON-ENUMERATED    MOTION— Cainee'    Rep.   2. 
See  Practice,  43,  64,S>7,  85, 93. 

NON-RESIDENT— Caines'  Rep.  2. 
See  Justice  of  the  Peace,  2. 
CAT.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 


NON  PROS-Calnes'  Rep.  1. 
See  Practice,  65,  82. 

NON  PROS— Caines'  Rep.  3. 
See  Practice,  21,  35,  87. 

NON-RESIDENCE-Calnes'  Rep.  3. 

See  Practice,  62. 

NONSUIT-Caines'  Rep.  L 

1.  Though  unavoidable  circumstances  may  be  an 
excuse  for  not  having  judgment  as  in  cases  of  non- 
suit, yet  they  will  not  excuse  coats. 

Runnel  v.  Ball,  (252)    142 

See  Practice,  4, 16, 26,  37, 38. 47,  56,  60,  66,  98. 

NONSUIT-Caines'  Rep.  2. 
See  Practice,  6, 13, 14, 15, 16,  20,  21,  60. 

NONSUIT-Cainea'  Hep.,  8. 
See  Judgment  as  in  case  of  Nonsuit. 

NOTICE-Calnes'  Rep.  1. 

See  Bills  of  Exchange,  1 ;  Evidence,  4 ;  Insurance,. 
15  ;  Practice,  3,  5. 0,  8,  13,  26,  31, 32,  37.  41,  44,  50,  51,  53, 
56,  59,  60.  71,  79,  80,  87. 

NOT  GUILTY-Caines'  Rep.  2. 
See  Practice,  41. 

NOTICE— Caines'  Rep.  2. 

See  Attorney,  1 ;  Practice,  8, 16, 18,  29, 30, 37,  54,  57, 
58,  68,  92;  Promissory  Note,  1,  4. 

NOTICE— Caines'  Rep.  3. 
See  Practice,  9,  10, 12, 13, 14, 15,  24,  37.  38,  43,  46,  50, 

65,  67,  69,  70,  72,  80. 

NOTICE— Caines'  Cas.  1. 
See  Mortgage,  2. 

NOTICE— Caines'  Cas.  2. 

1.  A  conveyance  with  the  recital  of  the  intent  of 
a  purchase,  is  a'conveyauce  with  notice,  and  the 
grantee  takes  subject  to  trusts  implied  as  well  as 
expressed. 

Cuyleretal.v.Brmltet  al.  (326)    838 

NOTICE  TO  QUIT— Caines'  Cas.  3. 
See  Tenant  at  Will. 

NUDUM  PACTUM— Caines'  Cas.  1. 
See  Turnpike  Acts,  1. 

NULLITY,  OF  TREATING  A  PLEA  AS  8UCH- 

Caincs'  Rep.  3. 
See  Plea  and  Pleading,  1. 

NUNC  PRO  TUNC— Caines'  Rep.  3. 
See  Practice,  11, 26. 


OATH-Caini«'  Kep.  2. 
See  Error,  2 ;  lleguhe  Generalcs.  3 ;  Translations.  1 . 

OBLIGATION,  OBLIGOR,  OHLIGEE-Caines' 

Rep.  1. 
See  Bond. 

OCCUPANCY-Caines'  Rep.  3. 
See  Animals  Fen»;  Natune. 

OFFICE  FOUND-Caines'  Rep.  1. 
See  Intrusion,  1 ;  People,  1. 

ONONDAGA  LANDS— Cuines'  Rep.  1. 
See  Military  I  -amis  ;  Practice,  62. 

OPPOSITION  —Caines1  IU-p.  2. 
See  Practice,  68,  80,  82. 

ORDEK-Caines'  Rep.  3. 
See  Transitu.  1. 

ORDER— Caines'  Cas.  2. 
See  Practice,  2. 

ORDER  FOIl  INSURANCE— Calncs'  Kep.  2. 
See  Insurance,  12,  14. 

Ot'STF.R-Caines1  Rep.l. 
See  Possession,  1. 
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OWNER  OF  SHIP-Caines'  Rep.  3. 
See  Error,  1.    Insurance,  1. 

OYER— Caines'  Rep.  2 
See  Practice,  37. 


PAPERS-Caines'  Rep.  2. 
See  Copies,  1 ;  Practice,  14 ;  Witness,  2. 

PAPERS  NOTICED  TO  BE  PRODUCED-Caines' 

Rep.  1. 
See  Evidence,  4 ;  Insurance,  15. 

PARDON— Caines'  Rep.  2. 

1.  If  a  prisoner  who  has  been  pardoned  on  condi- 
tion of  leaving1  the  United  States  within  a  limited 
time,  do  not  depart,  and  is  afterwards  taken  up  for 
not  so  doing1,  he  may,  on  its  appearing1  to  the  court 
that  he  was  deranged  in  his  intellects,  be  discharged 
on  condition  of  departing  within  the  same  period 
from  the  day  of  his  discharge. 

People  v.  James,  (57)    316 

PAROL  AGREEMENT— Caines'  Rep.  2. 
See  Ejectment,  1. 

PAROL  EVIDENCE— Caines'  Rep.  1. 
See  Evidence,  6 ;  Insurance,  15. 

PAROL  EVIDENCE— Caines'  Rep.  2. 
See  Insurance,  11 ;  Practice,  38 ;  Warranty,  3. 

PAROL  EVIDENCE— Caines'  Rep.  3. 
See  Evidence,  1.    Practice,  80. 

PARTITION— Caines'  Rep.  1. 
See  Practice,  7, 14,  45. 

PARTITION— Caines'  Rep.  2. 
See  Adverse  Possession,  1 ;  Construction  of  Words, 
1 ;  Evidence,  3. 

PARTITION-Caines'  Rep.  3. 
See  Practice,  2. 

PARTNERS  AND  PARTNERSHIP— Caines'  Rep.  1. 

1.  Facts  from  which  a  partnership  may  be  in- 
ferred are  matter  for  a  .jury,  and  should  be  rebutted 
by  evidence.    An  indorsement  by  one  of  the  firm  in 
his  name  and  company  is  good  to  bind  the  other 
partners,  though  the  firm  has  always  been  known 
by  the  name  of  another   partner   and   company, 
unless  it  be  shown  that  there  is  such  a  distinct  house 
as  that  by  the  style  of  which  the  indorsement  is 
made. 

Drake  et  al.  v.  Ehvyn  et  aJ:,  (184)    117 

2.  An  indorsement  in  the  name  of  a  firm  by  a  part- 
ner is  good,  and  may  be  declared  on  as  the  indorse- 
ment of  the  firm. 

Manhattan  Company  v.  Ledyard,     (192)    12O 
See  Promissory  Note,  2. 

PARTNERS  AND  PARTNERSHIP-Caines'  Hep.  2 

1.  If  one  of  two  partners,  without  any  authority 
from  the  other,  execute  a  joint  bond  and  warrant 
of  attorney  in  the  names  of  both,  they  are  void  as 
against  the  partner  who  did  not  sign ;  but  if  judg- 
ment and  execution   be  thereon  entered  up  and 
sued  out  against  both,  the  court  will  not  set  them 
aside  on  the  application  of  him  who  did  sign,  nor 
even  of  him  who  did  not  sign,  but  with  respect  to 
him  they  would  order  that  no  execution  should  go 
against  his  person  or  goods.    Such  bond  and  war- 
rant of  attorney  are  good  against  the  party  execut- 
ing, who,  on  a  joint  bond  so  signed,  may  plead  non 
est  factum.    If  an  execution  be  sued  out  for  more 
than  is  due,  the  court  will  not,  merely  on  that  ac- 
count, set  it  aside  if  it  appear  that  the  sheriff  has 
received  instructions,  though  not  indorsed  on  the 
writ,  to  levy  only  what  is  actually  owing,  but  the 
defendant,  though  his  application  be  denied,  will 
be  entitled  to  costs  if  it  do  not  appear  that  the  direc- 
tions to  the  sheriff  were  given  before  levy  made. 

Green  et  al.  v.  Deals,  (255)    414 

2.  One  partner  cannot  maintain  assumpsit  against 
another,  for  a  balance  due  on  a  joint  transaction, 
unless  evidence  be  given  of  an  express  promise. 

Casey  et  <&.  v.  Brush,  (293)    433 

See  Insurance,  12 ;  Plead  and  Pleading,  6 ;  Prom- 
issory Note,  3 ;  Sale,  2. 
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PARTNERS  AND  PARTNERSHIP-Cainea'  Rep.  3. 

1.  If  several  persons  unite  in  an  adventure,  the 
profit  of  which  is  to  be  shared,  and  the  loss  borne  ac- 
cording to  their  respective  proportions,  and  the 
whole  oe  received  by  a  third  person,  under  an 
ex  pi-ess  promise  to  pay  the  share  of  each  ac- 
cording to  the  several  interests,  he  cannot  set 
up  any  equities  which  one  may  nave  against  the 
other,  or  ooject  that  they  were  partners,  but  must 
pay  according  to  his  promise. 

Bunn  et  al.  v.  Morris  et  al.  (54)    5O9 

See  Bill  of  Exchange,  1.    Practice,  24. 

PASSPORT— Caines'  Rep.  1. 
See  Insurance,  5. 

PASSPORT— Caines'  Cas.  1. 
See  Insurance,  2. 

PATENT— Caines'  Cas.  3. 
See  Tenants  in  Common. 

PATENT  AND  CONSTRUCTION  OF  PATENTS- 

Caines'  Rep.  3. 

See  Baine's  Patent.  Catskill  Patent.  Kayaderos- 
seras  Patent. 

PAYMENT— Caines'  Rep.  2. 

See  Insurance,  10. 

1.  If  a  debtor  do  not  direct  the  application  of  a 
payment,  his  creditor  may  place  it  to  what  account 
he  pleases. 

Mann  v.  Marsh,  (99)    34O 

2.  On  an  agreement  to  accept  notes  in  payment  of 
goods  sold,  if  before  delivery  the  notes  turn  out 
bad,  a  tender  and  refusal  of  them  is  no  payment, 
unless  the  vendor  agreed  to  run  the  risk  of  their 
being  paid. 

Rogetv.  Merritt  et  al.,  (117)    349 

PAYMENT-Caines'  Rep.  3. 
See  Evidence,  1. 

PAYMENT-Caines'  Cas.  1. 
See  Mortgage,  2. 

PAYMENT— Caines'  Cas.  2. 
See  Statute  of  Frauds,  1. 

PENALTY— Caines'  Rep.  3. 
See  Debt,  2.    Statutes,  1.    Verdict,  3. 

PEOPLE,  THE— Caines'  Rep.  1. 
1.  The  people  can  acquire  seisin  or  possession  of 
lands  granted  in  fee  for  a  breach  of  condition,  only 
by  matter  of  record  and  office  found. 

The  People  v.  Brown,  (416)    208 

PERFORMANCE— Caines'  Rep.  1. 
See  Pleas  and  Pleading,  1. 

PERFORMANCE— Caines'  Cas.  2. 
See  Purchase ;  Statute  of  Frauds,  1. 
PERIL— Caines'  Rep.  2. 
See  Insurance,  1. 

PERISHABLE  ARTICLES-Caines'  Rep.  1. 
See  Insurance,  7. 

PERJURY— Caines'  Rep.  1. 
See  Slander,  1. 

PESTILENTIAL  DISORDER-Caines'  Rep.  2. 
See  Insurance,  1. 

PHYSICIAN-Caines'  Rep.  1. 
1.  There  is  no  settled  fee  for  physicians  in  this 
city  of  New  York  for  taking  a*student. 

Hart  v.  Hosack,  (25)    49 

PILOT— Caines'  Rep.  1. 
See  Assumpsit,  2. 

PLEAS  AND  PLEADING— Caines'  Rep.  1. 
1.  An  averment  of  being  "  ready  and  prepared  to 
execute  a  conveyance  according,  &c.,  but  that  the 
defendant  did  not  attend,  and  has  refused,"  is  a  suf- 
ficient stating  of  an  offer  to  perform  by  the  plaintiff. 
Milter  v.  Drake,  (45)    5  7 

See  Action,  1 ;  Assumpsit,  3 ;  Award,  1 ;  Forcible 
Entry  and  Detainer,  1 ;  Frauds,  Statute  of,  1 ;  Limi- 
tations, 1 ;  Libel,  3 ;  Slander,  1 ;  Trespass,  2. 

CAI.  REPS.,  1,  2,  3,  &  CAT.  CAS.,  1,  2. 
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PLEA  AND  PLEADING— Caines'  Hep.  2. 

1.  If  a  defendant  before  a  justice  rely,  in  an  action 
of  trespass,  on  his  title,  he  confesses  the  trespass, 
and  cannot,  on  moving  the  cause  into  this  court, 
plead  the  general  issue. 

Strong  et'al.  v.  Smith,  (28)    3O1 

2.  To  a  plea  of  a  judgment  recovered,  a  replica- 
tion denying  the  fact,  may  conclude  to  the  country. 
A  plea  mere  negativing  facts  is  not  a  special  pica. 
The  indorsing  a  plea  by  counsel  is  a  signing. 

Manhattan  Gbntpctmf  v.  Miller,  (00)    318 

3.  If  an  administrator,  by  his  plea  in  this  court, 
admit  assets,  on  which  there  is  a  regular  judgment 
entered,  it  will  not  be  set  aside,  to  let  in  a  plea  of  a 
judgment  confessed  in  the  Common  Pleas,  after 
filing  the  plea  in  this,  not  even  though  the  judg- 
ment taken  on  the  assets  admitted,  be  for  a  few 
cents  more  than  in  strictness  appear  to  have  been 
acknowledged. 

Tremper  v.  Wright,  (101)    340 

4.  If  a  defendant  do  not  plead  his  discharge  under 
the  insolvent  law,  the  court  will  not  afford  a  sum- 
mary relief . 

Cross  v.  Hobiton,  (102)    341 

5.  If  a  plaintiff  declare  in  trespass  generally,  and 
the  defendant  plead  liberum  tenementum,  setting 
out  the  close  with  metes  and  bounds,  the  plaintiff 
should  new  assign.    If  he  do  not,  and    conclude 
with  an  averment,  it  is  fatal  on  special  demurrer. 

Hallock  v.  Robinson,  (233)    404 

6.  If  the  iudorsement  of  a  firm  be  stated  in  a 
declaration  on  a  bill  or  note  to  made  to  them  as 
persons  "  using  the  name,  style  and  firm,"  indorsed, 
and  that  they     indorsed  the  said  note,  the  proper 
handwriting  of  one  of  them,  in  their  said  copartner- 
ship name,  style  and  firm,  being  to  such  indorse- 
ment subscribed,"  it  is  good  on  general  demurrer. 

Kane  r.  Scofield,  (368)    466 

See  Award,  2 ;  Bond,  1 ;  Error,  2 ;  Partners  and 
Partnership.  1 ;  Practice,  41,  83,  95 ;  Promissory 
Note,  1,  5 ;  Trespass,  1. 

PLEA  AND  PLEADINQ-Caines'  Rep.  3. 

1.  In  assumpsit,  a  plea  that  the  promise  was  by  the 
defendant  and  one  of  the  plaintiffs  jointly,  and  not 
by  the  defendants  separately,  must  be  pleaded  in 
abatement ;  if  it  be  pleaded  in  bar,  the  plaintiff  may 
treat  it  as  a  nullity  for  want  of  the  affidavit,  and 
enter  a  default  as  for  want  of  a  plea. 

Robertson  et  al.  v.  Fisher,  (99)    537 

2.  A  traverse  may  be  taken  to  any  number  of 
facts,  if  the  whole  of  those  facts  make  only  one 
point,  necessary  to  a  defense  or  claim ;   for  a  point 
in  law  is  not  confined  to  a  single  fact. 

Strong  et  al.  v.  Smith,  (160)    579 

3.  A  promissory  note  to  A.  B.,  C.  D.,  E.  F.  &  Co., 
though  there  be  no  other  persons  in  the  firm,  can- 
not be  declared  on  by  them,  with  the  addition  of 
"and company,"  but  their  individual  names  must 
be  stated,  with  the  usual  description  of  trading  un- 
der the  style  of,  &c.    If  otherwise,  it  is  bad  on  gen- 
eral demurrer. 

Dentley  et  al.  r.  Smith  et  al.  (170)    587 

4.  Alleging  a  fact,  which  is  no  offense,  and  for 
which  damavcs  do  not  appear  to  have  been  given,  is 
not  error,  and  only  matter  of  aggravation. 

Ely  v.  Van  Beuren,  (218)    614 

5.  Where  a  name  appears  to  be  a  foreign  one,  a 
variance  of  a  letter,  which,  according  to  the  pro- 
nunciation of  that  lauiruagc.docs  not  vary  the  sound, 
it  is  not  a  misnomer, 

Petrie  p.  JTooditwt/i,  (219)    615 

8.  Declaring  for  damages  "on  account  of  not  ful- 
filling a  contract  for  a  lot  of  land"  in  a  certain 
place,  is,  before  a  justice,  sufficiently  certain. 
Id.  (Ib.) 

See  Covenant.  2.  Error.  1.  Mayor's  Court,  1. 
Practice,  59,  74,  79,  81,  82.  Verdict,  2, 3.  Words,  1. 

PLEDGE— Caines'  Cas.  2. 

1.  On  the  deposit  of  a  pledge,  when  no  day  of  re- 
demption is  limited,  the  right  of  redemption  de- 
scends to  the  personal  repro sentatives  of  the  pawn- 
er.  If  the  pawnee  sell  the  pledge  before  applica- 
tion to  redeem,  and  without  demanding  payment, 
he  is  answerable  for  the  value  of  the  pledge  at  the 
time  of  application  to  redeem  is  made,  and  it  is  not 
in  such  case  necessary  to  make  an  actual  tender  of 
the  balance  that  at  the  time  of  such  sale  might 
have  been  due. 

Cortcliiou  r.  Lansituj,  (200)    8O2 

POINTS-Caines'  Rep.  2. 
See  Practice,  62,  76. 
CAI.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 


POLICY  OP  INSURANCE-Caines'  Rep.  1. 
See  Abandonment,  1;  Adjustment;  Average,  1; 
Insurance;  Seaworthinem^ 

PORT  OF  NECESSITV-Caines'  Rep.  2. 
See  Insurance,  1, 2,  15, 16. 

POSSESSION— Caines'  Hep.  1. 

1.  A  sole  possession  for  forty  yean,  by  one  tenant 
in  common,  amounts  to  an  ouster. 

Fan  Duck  v.  Van  Beuren  et  al.,  (84)    76 

2.  An  adverse  pedb  pomiexxio  for  twenty  years  and 
upwards,  with  a  claim  of  title  in  other  lands,  in  right 
of  that  DMta  iwxmeasio,  which  lands  are  part  of  the 
lot  on  which  the  pedin  pox*c*Mi<>  Is  taken,  is  a  bar  to  a 
recovery  in  ejectment. 

Jackson,  ex  dem.  Putnam,  v.  Btnctn,  (358)    18» 
See  Holding  Over,  1;   Intrusion,  1;   People.   1: 
Presumption,  1. 

POSSESSION-Calnes'  Rep.  2. 
See  Adverse  Possession ;  Ejectment,  4. 

POSSESSION-Caines'  Rep.  8. 
See  Animals  Fene  Nature.    Sheriff's  Sale,  1. 

POSTEA— Caines'  Rep.  1. 
See  Practice,  63. 

POUNDAGE— Caines'  Rep.  1. 
See  Sheriff,  3. 

POWER— Caines'  Cas.  1. 

See  Mortgage,  1. 

PRACTICE— Caines'  Rep.  1. 

1.  If  notice  for  applying  for  a  commission  specify 
names  of  commissioners,  and  the  party  served  do 
not  then  object,  he  is  concluded. 

Tou'nxend  v.  ffew  1'orfc  1m.  Co.,  (4)    37 

2.  In  an  action  on  a  note  or  bill,  if,  after  default, 
rules  for   interlocutory'   judgment  and   assessing 
damages  be  not  entered,  the  court  will  set  aside  the 
proceedings,    though    if   the   default    be    regular 
that  will  stand,  with  liberty  to  perfect  the  judg- 
ment in  the  term,  if  the  plaintiff  can  so  do. 

Oriswold  v.  Stoughbrn,  (6)    38 

3.  Trial  by  record  must  be  brought  on  by  notice, 
as  in  cases  for  argument. 

Manhattan  Company  r.  Herbert,  (6)    38 

4.  After  stipulation,  the  court  will,  on  special, 
circumstances  allow  a  second  excuse  against  a  mo- 
tion for  judgment,  as  in  case  of  nonsuit. 

Livingston  r.  Delaftcld.  (6)    39 

5.  Notice  of  motion  to  refer  must  contain  names 
of  referees ;  the  court  only  appoints  and  does  not 
nominate  them. 

Bedle  r.  H'tftett,  (7)    39 

6.  Notice  of  a  motion  may  be  for  some  other  than 
the  first  day  of  term,  but  then  it  must  show  an  ex- 
cuse whv  not  given  for  the  first  day. 

Id.  lib.) 

7.  In  partition,  the  rule  to  appear  and  plead  must 
be  moved  for,  and  is  not  of  course. 

Seaman  v.  J)at'cnii»i1,  (7)    39 

8.  Misprisfon  of  a  clerk  in  drawing  un  a  rulo  of 
court  will  be  amended;  and  if  notice  of  the  error 
has  been  immediately  given  to  the  adverse  iwrty. 
the  same  benefit  may  IK-  had  as  if  tin-  rule  had  Ixi-n 
right. 

Church  r.  I'liitcd  Insurance  (\>m)tany,    (7)    39 

9.  Peremptory  mandnmvt  will  •*•  set  aside  on  mo- 
tion, if  unfairly  obtained. 

Krcrilt  <i<>*.  Thr  Pnntr.  fl*>    4O 

10.  On  moving  for  a  now  trial,  the  court  will  not 
order  the  amount  of  the  verdict  recovered  to  lie 
brought  into  court,  though  admitted  to  be  due,  the 
special  bail  Iwnkrupts,  and  the  principal,  on  thi- 
eve of  Insolvency. 

Hallft  r.  Cotton,  <H>    41 

11.  Costs  of  a  fine  levied  by  the  nheriff  are  not 
payable  by  the  party  on  whom  levied. 

(iilbcrt  r.  Brazier,  '13)    4» 

12.  Liberty  to  turn  a  ease  into  «  special   verdict 
stays  execution  till  the  next  term  after  decision 

Van  Durk  r.  Van  Brurrn  ft  al.,  (13»    42 

13.  In    eji-ctmont    against    KVeral    defendants, 
though  they  sever  in  pleadings,   and    enter  Into 
separate  consent  rules,  the  notices  and  pleading* 
must  !»•  entitled  agaiiiHt  all. 

Jnck*>n,  fJ-  dent.  Jainiceu.  r.  Sfw*.         rU»    45 

14.  In  partition,  only  notice  and  affidavit  of  ser- 
vice is  read,  not  the  petition. 

Bell  r.  Hhinclaiuicr,  (30)    46 
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15.  If  the  plaintiff,  in  ejectment,   count   upon 
demises  by  persons  who  are  dead,  the  defendant, 
after  entering  into  the  consent  rule,  may  apply  to 
have  their  names  struck  out  of  the  declaration  with- 
out costs. 

Joe/won,  ex  dem.  Low,  v.  Reynolds,       (20)    46 

16.  Mistake,  by  an  attorney,  of  a  rule  of  practice, 
may  prevent  Judgment,  as  in  case  of  nonsuit,  but 
will  not  prevent  costs. 

Sheffield  r.  Watson,  (22)    46 

17.  On  producing:  the  certified  copy  of  an  original 
writ,  the  count,  in  the  declaration,  may  be  amended 
by  it. 

FaUmer  v.  Steele.  (22)    47 

18.  On  a  non-enumerated  motion  for  irregularity, 
merits  cannot  be  entered  into,  but  on  merits  irreg- 
ularity may  be  shown. 

Remsen  v.  Isaacs,  (22)    47 

19.  If  a  case  made  do  not  set  forth  the  merits  of 
the  cause  as  they  appeared  on  the  trial,  and  the 
amendments  proposed  do  not  reach  the  hands  of  the 
counsel  employed  within  a  time  agreed  on,  and 
within  which  they  might,  but  for  accident,  have  ar- 
rived, the  court  will  grant  a  further  day  to  amend 
and  perfect  the  case. 

Hun  v.  Bourne,  (23)    47 

20.  All  cases  intended  for  argument  must  be  duly 
noticed  before  the  term  to  the  clerk,  that  he  may 
enter  them. 

Anonymous,  (24)    48 

21.  The  court  will  not  grant  a  new  trial  when 
there  has  been  evidence  on  both  sides.  Applications 
for  new  trials  on  subsequent  discovery  of  new  and 
material  testimony,  must  state  it,  that  the  court 
may  judge  of  its  materiality. 

Halsey  v.  Watson,  (24)    48 

22.  Entering  into  an  agreement  in  the  nature  of  a 
ruje,  to  stay  proceedings  on  a  bailbond,  and,  after 
notice  of  bail,  declaring  in  the  original  suit,  is  a 
waiver  of  a  right  to  a  plea  in  the  bail  bond  suit.    If 
the  plaintiff  proceed  on  the  bail  bond,  he  will  be  en- 
titled to  costs  only  up  to  the  time  of  notice  of  spec- 
ial bail ;   and,  on  payment  of  those,  all  subsequent 
proceedings  will  be  stayed. 

Huguet  v.  HaUett,  (55)    61 

23.  Last  proclamation  of  a  fine  made  mine  pro  tune. 

Van  Ness  v.  Gardiner,  (59)    63 

24.  If,  after  suit  brought,  the  sum  be  reduced  by 
a  partial  payment,  below  $250,  and  a  cognovit  taken 
for  the  residue,  Supreme   Court  costs  cannot  be 
taxed.    The  plaintiff  should  have  taken  his  cognovit 
and  entered  his  judgment  for  a  sum  above  $250. 

McGregor  v.  Loveland,  (66)    66 

24a.  If,  in  the  leading  suit  of  causes  consolidated, 
more  than  $250  are  recovered,  it  will  not  entitle  to 
Supreme  Court  costs  in  suits  where  less  are  re- 
covered. 

Id,  (Jb.)    66 

25.  If  a  suit  be  compromised  between  the  parties, 
without  the  knowledge  of  the  attorney,  and  nothing 
said  about  the  costs,  each  party  pays  his  own. 

Watson  v.  De  Peyster,  (66)    66 

26.  Notice  of  a  motion  for  judgment  as  in  case  of 
nonsuit,  sent  by  the  mail,  is  not  good,  though  it 
might  save  a  default. 

Hudson  v.  Henry,  (67)    67 

27.  To  an  application  for  a  supersedes,  for  not  hav- 
ing been  charged  in  execution  within  three  months 
after  judgment,  it  is  a  good  answer  that  the  defend- 
ant has  since  been  charged. 

ManJMttan  Co.  v.  Smith,  (67)    67 

28.  Attorneys,  on  being  retained,  should  examine 
the  state  of  proceedings,  though  it  is  but  fair  that, 
on  notice  of  retainer,  the  plaintiff's  attorney  should 
disclose  them ;  for  want  of  so  doing,  in  a  suit  against 
bail  after  default  entered,  writ  of  inquiry  and  judg- 
ment thereon  set  aside. 

Steele  ads.  Tenant.  (68)    67 

29.  The  suing  out  of  the  writ  is  the  commencement 
of  the  suit,  and  if  it  appear  on  the  pleadings  that 
the  cause  of  action  be  subsequent,  it  is  fatal  on 
special  demurrer. 

Lowry  v.  Lawrence,  (69)    68 

30.  The  court  will  not  pronounce  judgment  on  a 
prisoner  convicted  at  oyer  and  terminer,  if  the  rec- 
ord be  not  before  them. 

STNett's  case,  (72)    7O 

31.  Service  of  a  notice  of  motion  on  a  person  in 
the  house  of  the  attorney  is  not  sufficient ;  it  ought 
to  be  on  the  clerk. 

Anonymous,  (73)    7O 

32.  Service  of  notice  on  an  agent,  for  non-enu- 
merated motions,  may  be  on  the  first  day  of  the 
term  for  the  next  non-enumerated  day ;    but  there 
must  be  an  excuse  for  not  noticing  for  the  first. 

Moyle  v.  Gillingham,  (73)    7O 

876 


33.  A  commission  to  examine  may  be  before  issue 
Joined.    A  rule  for  a  commission  suspends  the  trial 
till  the  rule  be  vacated,  or  lea  veto  pr<>r<-i-dutitaiii«Mk 
But  if  the  defendant  appear  at  the  trial  and  examine 
witnesses,  it  will  be  a  waiver  of  the  rule  to  vacate. 

Hniin  v.  Kodellcks  et  al.,  (73)    7O- 

34.  When  there  are  cross  causes,  and  the  plaintiff 
in  each  suit  has  a  verdict,  if  material   facts  be 
omitted  in  the  case  made  by  the  defendant,  and  the 
papers  from  whence  they  are  to  be  ascertained  tx-  in 
the  hands  of  the  plaiutlff,  the  court  will  not  order 
judgment  to  be  entered  because  cases  have  not  been 
delivered,  but  will  give  leave  to  amend  and  perfect. 

Codiptee  v.  Hacker,  (74)    7O 

35.  A  motion  in  arrest  of  judgment  may  be  after 
default,  and  the  defendant's  coming  in  and  exam- 
Ing'  witnesses  on  the  execution  of  the  writ  of  in- 
quiry, if  it  appear  on  the  face  of  the  record  that  the 
action  is  not  maintainable. 

Callagan  v.  HaUett  et  al.,  (104)    8* 

36.  If  a  cause  has  been  duly  set  down  on  the  day 
calendar,  and,  on  being  called,  the  defendant  does 
not  apoear,  nor  his  counsel,  who  is  then  in  court,, 
the  plaintiff  may  take  an  inquest  which  the  court 
will  not  set  aside,  though  merits  be  sworn  to,  if  the 
absence  of  the  defendant's  counsel  be  not  accounted 
for. 

Post  v.  Wright  et  al.,  (Ill)    87 

37.  If  a  notice  of  motion  for  nonsuit  be  titled  ver- 
sus instead  of  ad  sectum,  and  the  affidavit  rightly 
titled,  the  notice  is  good. 

Ryers  v.  Hillyer,  (112)    87 

38.  If  there  be  a  neglect  in  not  proceeding  to  trial, 
the  defendant  must  avail  himself  of  it  the  first  op- 
portunity, or  it  will  be  a  waiver,  and  subject  him  to 
costs  if  he  afterwards  move  for  judgment,  as  in  case 
of  nonsuit. 

Brandt,  ex  dem.  Rteketts,  v.  Buck- 
hout,  (113)    8» 

39.  The  rule  for  consolidating  applies  only  to  sev- 
eral actions  on  one  policy,  and  does  not  extend  to 
several  policies  on  one  risk,  though  the  question  be 
be  the  same  on  all,  for  the  contracts  are  several. 

Common  v.  United  Ins.  Co.,  (114)    88 

40.  If  the  defendant  has  joined  in  a  commission, 
the  court  will  not,  on  the  plaintiff's  application,  va- 
cate the  rule  by  which  it  was  granted,  but  will  grant 
one  to  proceed  to  trial,  notwithstanding  the  comis- 
sion. 

Shuter  v.  Hallett,  (115)    89 

41.  The  court  will  not  discharge,  on  motion,  a  per- 
son arrested,  whilst  attending  a  reference  under  an 
order  of  the  Common  Pleas,  if  there  be  no  notice  of 
motion,  but  will  only  grant  a  rule  to  show  cause. 

Groverv.  Green,  (115)    89 

42.  When  a  defendant  commits  a  crime  for  which 
he  is  sentenced  to  the  State  Prison,  the  plaintiff  may 
discontinue  without  payment  of  costs. 

Lackey  et  al.  r.  M'Donaiil,  (116)    9O 

43.  If  a  plaintiff  get  relieved  from  his  own  stipu- 
lation, he  restores  the  defendant  to  all  rights  as  he 
stood  when  the  stipulation  was  entered  into. 

Matin  v.  Kinney,  (117)    9O 

44.  On  sci.  fa.,  notice  of  entry  of  the  rule  to  ap- 
pear and  plead  need  not  be  given,  as  the  sci.  fa.  is 
notice  of  itself,  and  the  default  may  be  entered  on 
the  expiration  of  the  rule,  but  judgment  cannot  be 
entered  till  four  days  after.    If  it  be,  judgment  will 
be  set  aside,  and  the  default,  if  regular,  stand.    No 
default  ever  set  aside  when  regular,  except  when 
accounted  for  to  the  satisfaction  of  the  court. 

Spencer  v.  Webb.  (118)    91 

45.  In  partition,  if  the  defendant  does  not  appear, 
the  court  will,  on  motion,  make  an  order  for  parti- 
tion as  prayed  for. 

Nettson  v.  Cox  et  al.,  (121)    93 

46.  To  change  the  venue  in  a  transitory  action 
special  cause  must  be  shown, 

Woods  v.  Van  Rankin,  (123)    93 

47.  If  several  actions,  turning  on  the  same  point, 
be  noticed  for  trial,  and  on  the  hearing  of  the  first, 
the  judge  direct  a  nonsuit,  exceptions  to  which  is 
taken  by  the  counsel  for  the  plaintiff,  he  will  not  be 
liable  to  judgment,  as  in  case  of  nonsuit,  for  not 
proceeding  to  trial  on  the  other  causes,  nor  be  ob- 
liged to  stipulate,  and  costs  must  abide  the  event  of 
the  suit. 

Campbell  v.  Munger,  (129)    95 

48.  If  a  party  to  a  suit  referred  cannot  produce 
his  witness  by  the  time  of  hearing,  a  judge  at  cham- 
bers, or  the  court,  if  sitting,  wijl  stay  proceedings. 
The  defendant's  attorney  having  nominated  ref- 
erees, and  the  party  not  having  objected,  cannot,  on 
that  ground,  move  to  set  aside  the  report. 

Comb*  v.  Wycko/,  (147)    1O1 

49.  If  an  indictment  be  removed  from  the  Sessions 
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into  the  Supreme  Court,  any  exceptions  may  be 
taken  to  the  charge  of  the  judge  by  making:  a  case, 
and  bringing;  it  before  the  court  in  the  same  man- 
ner as  in  civil  proceedings. 

The  People  v.  Crottwett,  (149)    1O3 

50.  If  a  plaintiff  notice  his  cause  for  trial,  and 
.afterwards  countermand  it,  he  must  pay  the  de- 
fendant the  intermediate  costs  of  subpoenaing  his 
witnesses. 

Jackson  v.  Mann,  (123)    93 

51.  Notice  to  refer  must  contain  the  names  of  the 
referees.    Misapprehension  of  a  rule,  or  ignorance 
•of  a  late  determination,  may  be  offered  as  excuses 
for  not  noticing1  for  the  llrst  day  of  term.    If  the 
ground  of  opposing-  a  reference  be  that  a  point  of 
Jaw  will  arise,  it  ought  to  be  expressly  stated  what 
it  is,  and  that  it  is  as  advised  by  counsel. 

Lusher  v.  Walton,  (149)    1O« 

52.  In  order  to  be  admitted  as  a  defendant  in  ejects 
ment,  a  privity  must  be  shown  between  the  appli- 
cant and  the  tenant ;  it  is  not  enough  that  the  party 
claims  title  and  has  a'real  and  substantial  defense. 

Jackson,  ex  dem.  Winter,  v.  M"Evoy,  (151)    1O3 

53.  Sudden  indisposition  of  counsel  and  attorney 
is  an  excuse  for  not  proceeding  to  trial,  but  will  not 
exempt  from  costs. 

Jackson,  ex  dem.  Rodman,  v.  Brown,  (152)    1O4 
53a.  A  motion  cannot  be  extended  to  objects  not 
•specified  in  the  notice. 

Alexander  v.  Eaten,  (152)    1O4 

54.  Nine  days'  notice  is  enough  in  Cayuga,  to  pro- 
duce papers  in  Albany,  distant  180  miles. 

Jackson,  ex  dem.  Watson,  v.  Marsh,  (153)    1O4 

55.  Whenever  a  plaintiff  amends  his  declaration, 
the  defendant  has  an  election  to  plead  de  novo. 

Wehb  v.  Wilhie,  (153)    1O4 

56.  All  irregularities  are  waived  by  a  defendant  if 
he  appear  on  trial.    On  judgment  for  nonsuit,  nisi, 
the  defendant  should  make  a  demand  of  his  costs, 
with  a  copy  of  his  rule  annexed,  and  if  not  paid 
within  twenty  days,  he  may  enter  judgment,  and  if 
he  do  not  so,  the  plaintiff  will  be  regular  in  noticing 
for  trial. 

GUluand  v.  Morrell,  (154)    1O5 

57.  When  proceedings  have  been  regular,  a  mere 
atndavit  of  merits  is  not  sufficient  to  set  them  aside. 
In  such  case,  if  there  has  been  a  mistake,  on  which 
the  judgment  has  been  taken,  the  defendant  will  be 
relieved  only  on  costs  and  terms. 

Cogswell  v.  Vanderberg,  (155)    1O5 

58.  On  a  reference,  if  a  receipt  given  after  the 
rule  made  be  offered  in  evidence  on  the  part  of  the 
defendant,  and  objected  to  by  the   plaintiff,  the 
special  matter  and  facts  should  not  be  returned  to 
the  court ;  but  the  referees  should  admit  the  evi- 
dence, and  make  the  report  on  it,  that  the  party  ag- 
grieved may  bring  it  fully  before  the  court.   Qucere, 
if  a  special  matter  of  fact,  without  a  decision,  be  in 
;any  case  a  report  within  the  meaning  of  the  rule. 

Hawkins  v.  Bratlford,  (180)    1O7 

59.  When  a  plaintiff  resists  a  motion  for  judgment, 
as  in  case  of  nonsuit,  for  not  proceeding  to  trial,  if 
he  insists  on  not  having  been  able  to  try  his  cause, 
.and  others  have  been  heard,  he  must  show  they 
were  older  issues. 

Jackson,  ex  dem.  Williams,  v.  Cham- 
bfrlin,  (171)    111 

60.  If  a  witness  has  been  in  the  power  of  a  plaint- 
iff, he  must  show  endeavors  to  obtain  his  testimony, 
or  he  will  not  be  allowed  to  urge  the  want  of  it  for 
not  proceeding  to  trial.    Counter  affidavits  to  those 
in  opposition  are  not  admissible.    If  a  suit  be  called 
and  passed,  the  reasons  why  should  be  made*  apjK'ar 
by  the  counsel  in  the  cause.    If  an  offer  of  a  com-  ( 
promise  be  made  to  the  plaintiff  and  refused,  on  a 
motion  for  a  nonsuit,  the  court  will  not  order  them 
to  be  imposed,  ut  semb. 

Deasv.  Smith,  (171)    118 

61.  If  an  alien,  on  removing  his  suit  into  the  fed- 
eral court,  file  his  petition  at  the  same  time  of  filing 
special  bail,  he  is  in  season,  though  the  bail  have 
been  excepted  to. 

Arjo  v.  Montertn,  (248)    14O 

62.  After  service  of  a  declaration  In  ejectment  on 
A  tenant,  though  it  may  IKS  a  totally  informal  one, 
yet  it  is  sufficient  to  set  him  on  inquiry ;   and  if  a 
rule  to  show  cause  why  the  plaintiff  should  not 
amend  be  granted,  fixing  it  in  the  clerk's  office  is 
good  service  on  the  tenant.    If  proceedings  be  com- 
menced for  lands,  to  which  a  title  has  been  awarded 
by  the  commissioners  for  settling  disputes  relating 
to  lands  in  Onondaga  within  three  years  after,  it  is 
sufficient,  and  though  they  may  be  faulty,  and  re- 
quire amendment  after  the  three  years,  it  is  suffi- 
cient to  entitle  the  plaintiff  to  proceed. 

Jackson,  ex  dem.  Hogeboom,  v.  Stiles,  (249)    14O  I 
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63.  A  motion  cannot  be  made  to  set  aside  a  writ  of 
inquiry  in  the  possession  of  the  plaintiff  not  re- 
turned, and  on  which  no  inquistion  has  lieen  taken  ; 
but  if  a  jury  has  been  impanm-lk-d  on  it,  and  has 
givena  verdict  on  a  hearing,  contrary  to  the  term* 
of  a  written  agreement,  the  court  will  give  leave  to 
issue  a  writ  of  inuuiry  de  novo. 

Abeelv  .Walcott,  (250)    141 

64.  After  six  years'  service  of  a  declaration  in 
ejectment,  the  court  will,  on  terms,  give  leave  to 
amend. 

Jacltson.  ex  dem.  Finch,  v.  Kough,      (251)    141 

65.  The  defendant  in  error  cannot  non  prut  the 
plaintiff's  writ  before  it  is  returned. 

Van  Der  Mark  v.  Jackson,  ex  dem. 
Ostrander,  (261)    141 

66.  If  a  defendant  move  for  judgment  of  non- 
suit, contrary  to  good  faith,  the  court  will  make 
him  pay  the  costs  of  opposing. 

Phelps  v.  Eddy,  (252)    141 

67.  Service  on  the  agent  of  an  attorney  plaintiff  is  as 
good  as  in  any  other  suit,  and  need  not  be  on  the 
plaintiff  personally. 

Russell  v.  Ball,  (252)    148 

68.  If  cross  suits  be  referred  to  the  same  referees, 
and  they  make  up  their  report  in  each  on  the  idea 
that  the  one  shall  be  a  set-off  to  the  other,  the  court 
will  set  aside  both,  if  the  suite  be  for  demands  which 
cannot  legally  be  set  off. 

Lyle  v.  datum,  (323)    168 

69.  If  a  plaintiff  give  give  notice  of  motion  to  set 
aside  a  judge's  certificate  to  stay  proceedings,  and 
do  not  attend  to  argue,  the  defendant  will  be  al- 
lowed costs.  In  no  case  will  the  court  hear  an  argu- 
ment to  set  aside  a  judge's  certificate  to  stay  pro- 
ceedings, ut  semb. 

Brett  et  al.  v.  Hood,  (343}    175 

70.  Affidavit  of  service  on  a  person  in  an  attor- 
ney's office,  must  show  that  there  is  a  relation  be- 
tween him  and  the  party  served. 

Rathbone  v.  Blackford,  (843)    176 

71.  When  the  notice  and  all  the  papers  are  titled 
versus  instead  of  ad  sectam,  it  is  fatal. 

Parkman  v.  Sherman,  (344)    175 

72.  Amendments  to  a  case  made  must  be  in  the 
case  served,  or  refer  to  the  line  and  page  in  which 
it  is  proposed  to  amend.     The  party  served  cannot 
draw  up  a  new  case. 

Milwartl  v.  HoJtett,  (344)    175 

73.  Where  there  are  some  good  counts  and  some 
bad,  and  a  general  verdict  on  the  whole,  if  the  evi- 
dence has  been  on  the  good  counts  only,  the  ver- 
dicts may  be  amended  from  the  judge's  notes  after 
notice  in  arrest  of  judgment. 

Union  Turnpike  Cnmpanv  v.  Jenk- 
ins.  (381)    193 

74.  If  a  defendant  has  been  prevented  by  adverse 
winds  from  showing  cause  against  a  rule   for  a 
criminal  information,  and  the  same  has  boon  madi* 
absolute  against  him  for  want  of  cause  shown,  it 
will  be  set  aside  of  course  on  an  immediate  appli- 
cation. 

The  People  v.  Freer,  (394    199 

75.  The  regular  mode  of  showing  that  evidence* 
applies  to  one  count  only,  or  to   any  particular 
counts,  is  bywrtlflcate  from  the  Judge  ;  though  If 
he  be  on  the  bench,  and  an  affidavit  be  made  which 
states  the  facts  as  they  are,  and  he  assents  to  them, 
it  will  Ix-  sufficient. 

Union   TuriiuUie  Comitany  r.  Jenk- 
ins, n.,  (3M>     199 

76.  Though  the  act  of  God  be  the  cauat*  of  not 
proceeding  to  trial  according  to  notice,  yet  if  then* 
be  time  to  countermand,  and  the  plaintiff  neglect* 
to  do  so,  he  must  pay  costs. 

Jackson  v.  Brown,  (4H4)    834 

77.  On  certificate  of  probable  cause,  both  parties 
may  notice,  but  if  not  done  by  the  party  obtaining 
the  certificate,  it  is  no  cause  for  discharging  the 
order. 

Kirby  r.  O>o*ifrH,  (484)    834 

78.  On  a  rule  to  show  cause  why  an  attachment 
should  not  go  for  a  contempt  in  puhlUhing  matter 
reflecting  on  the  court  In  a  cause  then  penning,  the 
defendant  should  appear  In  pcraon  on  the  day  of 
showing  cause. 

The  People  v.  Freer,  (485)    834 

79.  Causes  which  have  been  noticed  for  argument, 
and  duly  entered  in  one  term,  are  not,  without  a 
new  notice  to  the  clerk,  carried  into  the  next. 

Livingston  v.  Rogers,  (487)    836 

80.  On  a  feigned  Issue  from  chancery,  If  an  in- 
quest  be  Improperly  taken,  relief  must  be  sought 
here.    If  an  inquest  be  taken  by  default  at  a  cir- 
cuit, and  notice  of  trial  has  not  been  given,  it  will 
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be  set  aside  with  costs  to  be  paid  by  the  plaintiff 's 


,.*»,.  (487)    236 

81.  The  action  for  a  return  of  premium  must  bo 
agiiinst  the  underwriter  und  not  against  the  broker, 
though  the  assured  be  himself  an  underwriter,  and 
the  broker  employed  by  both  parties. 

Uoirnc  r.  AYf.--'./i  ft  ill..  (489)    236 

82.  In  an  action  on  a  promissory  note,  if,  in  con- 
sequence of  the  plaintiff's  attorney  having  no  agent 
in  Albany,  the  suit  be  mm  pronged  there  for  want  of 
declaring,  and  judgment  by  default  be  obtained  in 
New  York,  and  the  damages  assessed  by  the  clerk, 
indorsed  on  a  note,  the  court  will,  when  costs  of 
nan  i  in  ix  have  been  paid,  and  the  judgment  in  New 
York  vacated,  order  the  damages  to  be  assessed  and 
indorsed  to  be  struck  out,  that  the  plaintiff  may 
proceed  in  a  second  action  without  any  embarass- 
ment  from  the  former  proceedings. 

Atterbury  v.  Teller,  (495)    241 

83.  A  new  Nisi  Prius  record  allowed  to  be  filed,  and 
a  postea  indorsed  thereon  according  to  a  judgment 
of  six  years  antecedent,  and   execution  thereon 
upon  affidavit,  showing  the  probable  loss  of  the 
originals. 

Jackson  v.  Hammond,  (496)    241 

84.  In  ejectment,  on  a  motion  to  set  aside  the  rule 
to  appear  and  enter,  &c.,  if  the  application  be  found- 
ed on  irregularities,  to  be  supported  by  inspection 
of  the  declaration,  &c.,  on  file,  and  the  plaintiff  pro- 
duce affidavits  of  due  service,  &c.,  it  will  be  pre- 
sumed that  all  was  regular,  the  tenant  not  producing 
the  declarations  and  notices  served,  especially  if,  by 
granting  the  motion,  the    statute    of  limitations 
would  attach. 

Jackson  v.  Stiles,  (501)    245 

85.  If  a  defendant  obtain  a  rule  for  a  commission, 
in  which  the  plaintiff  does  not  join,  and  a  term 
elapse  without  notice  of  any  proceedings  under  it, 
the  court  will  so  far  vacate  the  rule  as  to  permit  to 
go  to  trial  notwithstanding  the  commission.    On  a 
commission  to  England,  and  eight  months  without 
any  return,  the  court  will  permit  to  go  to  trial ;  but 
this  does  not  prevent  showing  cause  on  the  trial 


why  it  should  not  pe  put  off. 
Kirby  v.  Watkles, 


(503)     245 

86.  If  the  consent,  rule,  &c.,  in  ejectment,  have 
been  actually  forwarded  in  time  to  deliver  to  the 
attorney  of  the  plaintiff,  and  be  by  mistake  filed 
in  the  clerk's  office  instead    of  being  served,  the 
court  will  set  aside  a  judgment  on  such  a  default,  and 
if  a  writ  of  possession  has  issued,  award  restitution 
on  payment  of  costs. 

Jackson  v.  Stiles,  (503)    246 

87.  A  judge's  certificate  of  probable  cause  does 
not  stay   proceedings,  unless  accompanied  with 
notice  of  motion. 

Kirby  v.  Cogswell,  (505)    247 

88.  If  a  prisoner  in  custody  on  mesne  process  sign 
a  warrant  of  attorney,  the  nature  of  which  is  ex- 
plained to  him  by  an  attorney  who  does  not  wit- 
ness it  as  his  attorney,  the  court  will  not  set  it 
aside,  ut  semb. 

Manhattan  Company  v.  Brower,        (511)    25O 

89.  Where  it  is  necessary  only  to  indorse  an  ap- 
pearance on  the  writ,  bail  not  being  dfequired,  it  is 
the  duty  of  the  clerk  of  the  court  to  enter  the  ap- 
pearance on  record.    If  judgment  be  signed  before 
it  is  so  entered,  the  court  will  order  the  appearance 
to  be  entered  nun-c  pro  tune. 

Ross  et  al.  v.  Hubble  et  ux.  (512)    25O 

90.  Where  a  suit  has  been  consolidated,  and  a  com- 
mission sued  out  in  the  consolidated  cause,  in  which 
the  defendant  has  joined,  the  court  will  allow  the 
evidence  taken  under  it  to  be  read  on  the  trial  of 
the  principal  suit. 

Waterbury  v.  Delafleld,  (513)    25O 

91.  Where  a  plaintiff  has  neglected  to  file  a  capias 
and  enter  an  appearance  for  two  terms,  though 
there  be  an  affidavit,  swearing  to  an  agreement  that 
all  the  proceedings  should  be  considered  as  of  a 
third  term  antecedent,  the  court  will  not  give  leave 
to  file  the  capias  and  enter  the  appearance,  mine 
pro  tune,  as  of  a  third  term  passed,  especially  if  it 
appear  that  it  be  asked  with  a  view  to  prevent  a  set- 
off  of  a  note  falling  due  since  the  third  and  before 
the  second  term,  but  will  order  the  capias,  &c.,  to 
be  entered  as  of  the  second  term. 

Gordon  v.  Bowne,  (513)    251 

92.  If  a  defendant  be  discharged  for  want  of  being 
duly  charged  in  execution,  he  can  never  be  taken 
in  execution  on  a  ca.  sa.  issued  on  the  judgment  in 
the  suit  on  which  he  was  in  custody. 

Masters  v.  Edwards,  (515)    252 

93.  Three  months  are  sufficient  for  executing  and 
returning  a  commission  arrived  in  London.     If, 
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after  a  commission  issued,  the  plaintiff  do  not  use 
diligence,  the  defendant  may  apply  for  judgment 
as  in  ease  of  nonsuit,  which  will  lie  granted,  mil.  >s 
the  plaintiff  stipulate. 

Coles  et  al.  v.  Thompson,  (517)    252 

94.  After  a  verdict  and  certificate  of   probable 
cause  granted,  the  court  will  not  order  the  amount 
of  the  sum  recovered  to  be  brought  into  court. 

Shuter  v.  HaUett,  (518)    253 

95.  If  there  be  one  good  count,  and  the  others 
bad,  an  entire  damages  assessed,  it  may  be  amend- 
ed. 

Livinytim  v.  Rogers,  (583)    27» 

96.  If  the  declaration  in  a  justice's  court  be  for 
ten  dollars,  and  the  judgment  for  fifteen,  it  is  fatal 
on  error. 

Delameter  v.  B<rrland,  (593)    283 

See  Action,  2;  Certiorari,  1;  Commission,  1;  Cog- 
novit ;  Demurrer,  1 ;  Insolvent,  1 ;  Intrusion  1 ;  Jus- 
tices' Court,  2 ;  Partners  and  Partnership,  2 ;  Struck 
Jury ;  Trespass,  2 ;  Venue. 

PRACTICE— Caines'  Rep.  2. 

1.  A  struck  jury  will  not   be  granted  without 
affidavit  of  the  intricacy   or  importance  of  the 
cause,  though  there  be  no  opposition. 

Livingston  v.  Columbian  Insurance 
Company,  (28)    3O1 

2.  Affidavit  of  merits  sufficient  to  set  aside  an  in- 
quest taken  at  the  circuit,  and  with  costs. 

Roosevelt  v.  Kemper,  (30)    302 

3.  If  proceedings  be  irregular,  they  will  be  set 
aside,  though  the  defendant  do  not  swear  to  merits, 
and  the  plaintiff  swear  there  are  none. 

Depeyxtcr  v.  Warne,  (45)    31O 

4.  It  is  not  necessary  in  an  affidavit  to  change  the 
venue,  to  state  the  cause  of  action.    If  it  be  not 
transitory  it  should  be  shown  by  the  opposite  side. 

Baker  et  al.  v.  Sleiyht,  (46)    31O 

5.  Leave  will  be  jrranted  to  go  to  trial,  notwith- 
standing a  commission  has  been  sued  out,  and  the 
usual  time  for  returning  it  is  not  elapsed,  but  this 
will  not  prevent  showing  cause  at  the  trial  to  further 
postpone  the  cause. 

Pell  v.  Bunker,  (46)    31O 

6.  If  a  defendant's  commissioner  has   mislaid  a 
commission,  in  consequence  of  which  it  has  not  ar- 
rived, but  is  shortly  expected,  the  court  will  not 
grant  judgment  as  in  case  of  nonsuit,  though  there 
has  been  a  former  stipulation,  but  will  allow  to 
stipulate  anew  on  paying  costs. 

Cotes  et  al.  v.  Thompson,  (47)     31O 

7.  When  a  stipulation  is  offered  before  notice  of 
motion,  then  costs  will  be  allowed  up  to  the  time  of 
offer.    When  after  notice,  and  before  actual  applica- 
tion up  to  that  time,  but  when  not  till  the  court  is 
applied  to,  all  costs  must  be  paid. 

Anonymous,  (56)    55 

8.  To  take  the  effect  of  a  motion  for  judgment  on 
a  frivolous  demurrer,  notice  of   bringing  on  the 
argument  must  be  given. 

Id.  (Ib.)    55 

9.  Afi.  fa.  issuing  into  a  different  county  than 
where  the  venue  is  laid  is  void.    So  is  a  fi.  fa.  tested 
out  of  term. 

Slmonds  v.  Cattin,  (61)    318 

10.  If  a  plaintiff  examine  his  witness  and  deliver 
him  over  to  the  defendant  to  cross-examine,  and 
before  any  opportunity  offer  to  enable  the  plaintiff 
to  ask  him  any  questions  in  explanation,  the  wit- 
ness fall  down  in  a  fit,  and  the  plaintiff  go  on  to  ex- 
amine other  witnesses,  and  try  the  cause,  the  court 
will  not  afterwards  grant  a  new  trial  to  give  the 
plaintiff  an  opportunity  of  letting  in  the  further 
testimony  of  the  same  witness. 

Depeyster  v.  Columbian  Insurance 
Company,  (85)    333 

11.  If  a  judge  misdirect  in  one  point.which  does  not 
go  to  the  merits  of  the  case,  according  to  which  the 
jury  decide,  the  court  will  not,  on  that  account, 
order  a  new  trial. 

Id.  (Ib.)    333 

12.  Where  a  party  has  it  in  his  power  to  enforce 
payment  of  costs  awarded  him  by  attachment,  the 
court  will  not  take  the  nonpayment  into  considera- 
tion, in  forming  a  subsequent  decision  on  a  collat- 
eral matter.    An  attachment  in  the  first  instance  is 
not  granted  against  a   witness   for  disobeying  a 
subpoena.      The  practice  is  to  move  for  a  rule  to 
show  cause. 

Jackson  v.  Mann,  (92)    336 

13.  Absence  of  a  witness  is  good  cause  for  refusing 
judgment  as  in  case  of  nonsuit,  and  even  to  excuse 
stipulating. 

Id.  (Ib.)    336 

CAI.  REPS.,  1,  2,  3,  &  CAT.  CAS.,  1,  2. 
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14.  If  a  plaintiff  be  prevented  from  proceeding  to 
trial  for  want  of  papers,  which  he  had  an  honest 
fair  cause  to  expect,  it  will  be  sufficient  to  prevent 
an  application  for  judgment  as  in  case  of  nonsuit, 
but  not  to  excuse  the  costs  of  the  circuit. 

Jackson,  ex  dem.  Van  Bergen,  r. 
Haioht,  (93)    336 

15.  If  it  appear  the  court  would  not  have  tried  a 
cause  at  the  circuit  had  the  plaintiff  been  ready, 
judgment  as  in  case  of  nonsuit  will  not  be  granted, 
and  costs  will  be  allowed  only  for  the  witnesses,  up 
to  the  time  when  the  determination  of  the  circuit 
judge  was  known. 

Id.  (Ib.)    336 

16.  If  a  number  of  causes  depend  on  the  same 
title,  and  a  case  is  made  in  one,  the  plaintiffs  need 
not  continue  to  notice  for  trial  circuit  after  circuit. 
If  they  do,  the  non-decision  on  the  case  will  pre- 
vent judgment  as  in  case  of  nonsuit,  but  will  not 
exonerate  for  costs,  ut  semb. 

Jackson,  ex  dem.  Van  Bergen,  v. 
Haight,  (93)    336 

17.  An  application  for  a  new  trial  on  account  of 
newly  discovered  evidence,  is  an  enumerated  mo- 
tion. 

Chandler  v.  Trayard,  (94)    337 

18.  An  affidavit  of  service,  stating  it  to  be  by  leav- 
ing notice  and  copy  on  the  table  of  the  opposite  at- 
torney, is  not  good  unless  it  also  set  forth  that  there 
was  not  any  one  in  the  office. 

Jackson,  ex  dem.  Norton,  v.  Gardner,  (95)    337 

19.  No  agreement  between  attorneys  can  be  no- 
ticed unless  reduced  in  writing. 

Bain  v.  Green,  (95)    337 

20.  If  two  causes  turn  on  the  same  point  and  a 
verdict  be  given  in  one,  on  which  a  case  is  made,  it 
is  sufficient  to  prevent  judgment  as  in  case  of  non- 
suit for  not  proceeding  to  trial  in  the  other,  or  a 
stipulation,  but  will  not  excuse  from  costs. 

Palmer  et  al.  v.  Mulligan  et  al.  (95)    337 

21.  If  a  cause  be  submitted  to  arbitrators  before  a 
circuit,  and  an  application  be  afterwards  made  for 
judgment  as  in  case  of  nonsuit,  it  will  be  refused 
with  costs. 

Bradt  v.  Way,  (98)    338 

22.  Wherever  it  is  shown  on  the  face  of  the  count- 
er affidavits  that  the  application  noticed  will  be  in- 
effectual, costs  of  resisting  will  follow  ut  semb., 

(95)    337 

23.  The  affidavit  for  an  attachment  against  judges 
of  an  inferior  court  for  disobeying  a  mandamus  or- 
dering them  to  seal  a  bill  of  exceptions,  ought  to 
show  that  the  persons  served  are  those  who  ought 
to  sign. 

People  v.  Judges  of  C.  P.  of  Wash- 
ington, (97)    338 

24.  If  a  special  bail  be  duly  entered,  but  notice 
thereof  and  of  justification  be  not  given  till  after 
the  arrest  of  the  bail,  proceedings  on  the  bail  bond 
will  be  staid  on  payment  of  costs. 

Masterton  v.  Benjamin,  (98)     98 

25.  If  a  prisoner  be  not  brought  up  for  his  dis- 
charge under  the  insolvent  law  till  the  last  day  of 
term,    and    his   creditor    oppose  him   on   an   affi- 
davit of  showing   probable  cause   of  impeaching 
the  fairness  of  his  inventory,  the  court  will  remand 
till  the  next  term. 

Marscroft  v.  Butler,  (99)    34O 

26.  Withdrawing,  by  permission  of  court,  a  Juror 
in  a  criminal  case,  is  not  of  itself  a  cause  for  ar- 
resting the  judgment  on  a  subsequent  trial  for  the 
same  offense. 

People  v.  Barrett  and  Ward,  (100)    34O 

27.  An  application  for  judgment  on  a  frivolous 
demurrer  is  an  enumerated  motion,  and  has  prior- 
ity of  other  motions  if  the  notice  8|K!cify  the  appli- 
cation to  be  grounded  on  the  frivolousness,  and 
there  be  no  opposition. 

3TCabc  v.  M'Kau,  (100)    34O 

28.  When  the  court  is  divided,  judgment  in  list  go 
according  to  the  verdict.    But  if  an  intimation  for 
a  special  verdict  has  U-en  given,  and  the  bench  be 
afterwards  full,  a  second  argument  will  be  ordered, 
if  the  special  verdict  be  not  agreed  to. 

Van  Dyckv.  VanBuren  et  oL  (103)    341 

29.  A  notice  to  declare,  plead,  &c.,  need  not  spec- 
ify "  or  that  the  default  will  be  entered,"  but  may 
say  generally  "or  judgment." 

Gardiner  r.  Bud, 

30.  Notice  of  motion  may  be  only  for  the  first 
dav  of  term  without  specif ying  the  place  when-. 

Bodwell  r.  Wilcojc,  004)    342 

31  If  in  a  plea  of  set-off  in  the  Common  Ploas 
the  sum  for  which  judgment  is  rendered  be  under 
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twenty-five  dollars,  the  plaintiff  must  pay  coste  to 
the  defendant. 


,     *  .  IngersoU,  (107)    34S 

,  32-  If  there  be  a  Its  pendensin  the  Common  Pleas. 
in  which  there  has  been  no  decision,  this  court  will 
not  take  up  the  point  on  a  case  made  and  submitted 
by  consent. 

Strowett  r.  Vrooman,  (107)    344 

33.  If  the  names  of  two  attorneys  appear  on  the 
writ,  sulwequent  proceedings  may  be  in  the  name  of 
one  alone.    Interlocutory  judgment  may  be  entered 
at  any  day  after  default,  and  before  writ  of  inquiry 
executed. 

<;<>nt<i  mix.  Spencer,  (100)    345 

34.  If  a  late  decision  be  made  of  which  counsel  is 
not  apprised,  the  court  will,  in  some  cases,  allow  of 
its  being  urged  as  an  excuse  for  not  making  an 
earlier  application. 

SchoonuMfeer  p.  Trans,  <no)    34ft 

35.  After  a  witness  has  been  examined  on  inter- 
rogatories, and  cross-examined,  and  his  depositions 
read,  a  new  trial  will  not  be  granted  on  a  supple- 
mental affidavit  stating  mistake  or  surprise.    A  new 
trial  will  not  be  granted,  because  of  the  discovery 
of  new  witnesses  to  the  same  fact  ;  nor  because  a 
juror  was  challenged  in  the  absence  from  court  of 
the  defendant's  counsel. 

Stetnbach  v.  Columbian  Insurance 
Company,  (128)    354 

36.  An  application  for  a  new  trial  on  account  of  a 
discovery  of  testimony  must  show  it  to  have  been 
discovered  since  the  trial.    It  is  not  sufficient  to  say 
it  has  been  received  since,  for  its  not  having  been 
received  might  be  urged  as  a  reason  for  not  trying. 

Vanderroort  et  al.  r.  Smith,  (156)  "  366 

37.  If  on  demand  of  over,  that  given  be  different 
from  that  set  out,  the  plaintiff  cannot,  without  rule 
or  notice,  after  service  of  true  oyer,  sign  judgment 
by  default.    If  it  be  done  the  court  will  set  it  aside, 
with  costs. 

Clinton  v.  Porter,  (176)    375 

38.  When  a  defendant  cross-examines  a  plaintiff's 
witness,  he  makes  him  his  own.     Therefore,  parol 
testimony  of  a  deed  or  will,  disclosed  by  such  wit- 
nesses, in  possession  of  the  plaintiff,  cannot  be  re- 
ceived without  notice  to  produce  it. 

Jackson,  ex  dem.  Van  Slyck,  et  al., 
v.  Son.  078)    376 

39.  Under  the  act  concerning  costs,  a  plaintiff 
must  recover  above  fifty  dollars  damages,  exclusive 
of  the  six  cents  or  other  costs,  to  entitle  him,  in  the 
Supreme  Court,  to  costs  of  increase.  Tin-  word  "  re- 
cover," in  the  statute  means  what  shall  be  assessed 
as  damages  eo  nomine. 

Van  Horn  r.  Petrie,  <213>    395 

40.  So  in  the  Common  Pleas  the  damages,  exclu- 
sive of  costs,  must  IK.'  above  twenty-five  dollars. 

Seaman  r.  Bailey,  (214)    395 

41.  A  count  in  astttimpsit.  and  one  of  a  warranty 
on  a  sale,  may  be  joined,  and  not  guilty  pleaded  to 
to  both.    If  not  guilty  IK-  pleaded  to  the  warranty, 
and   Jimi   (ixxii/n/iNif   to  the  other   count,  and    the 
plaintiff  take  judgment  on  the  <i**timiitit,  and  en- 
ter a  nolle  prosequi  on  the  warranty,  the  mtajoindcr 
is  not  moveablc  in  arrvst  of  judgment. 

Hallod  r.  Pi  well,  (216)    396 

42.  If  the  plaintiff    in  trespass  recover  in  this 
court  under  $50,  he  will  not  lie  entitled  to  costs  un- 
less the  judge  certify  that  the  freehold  came  in 
question. 

J-Yirrinufiwi  r.  Hritnic,  OHO)    398 

48.  A  motion  in  arrest  of  judgment  is  a  non- 
enumerated  motion,  and  the  reason  need  not  be 
specified. 

JfOM0ft  V.  StOMT,  (2211     399 

44.  On  a  motion  to  set  aside  a  verdict,  as  not  war- 
ranted by  the  facts,  the  court  will  not  re»<elve  t«i*ti- 
inony  or  affidavits  to  apply  what  WHS  deficient  at 
the  trial,  in  order  to  prevent  a  new  inv<«UgHtion, 
unless  the  testimony  !*•  Incontrovertible  In  Its  nat- 
ure, such  as  a  record,  or  the  like.    If  the  testimony 
be  for  the  pun>o8e  of  affording  further  inquiry,  the 
court  will  receive  It. 

Watnon  r.  Drlatirld,  CiM)    4OO 

45.  Amendment   allowed,  on  payment  of  costs, 
after  demurrer  argued  and  the  judgment  of  the 
court  pronounced,  though  an  amendment  had  once 
before  been  grttn^-d. 

Hallock  r.  Roliimum,  (333)    4O4 

46.  Being  a  public  officer  affords  no  excuse  for 
not  going  to  trial,  nor  does  his  cause  acquire  any 
preference. 

Anonymous,  (24*?*    41O 

47.  A  stipulation  by  a  counsel  in  the  cause  is 

K°0d'Wilcojct.  Woodhull,  (250)    419 
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48.  The  court  will  renew  a  rule  for  an  attachment 
if  it  has  not  been  forwarded  by  the  clerk  in  time  to 
be  duly  served. 

Waddington  v.  Chamberlain  et  al.,     (251)    412 

49.  When  the  court  consists  of  only  two,  slight 
grounds  will  make  them   refuse  vacating  a  rule 
granted  on  argument  in  full  court. 

Dayv.Wttber,  (£51)    418 

50.  Motion  for  judgment  as  in  case  of   nonsuit 
must  be  in  the  next  term  after  the  neglect. 

Mumford  v.  Columbian  Insurance 
Company,  (251)    412 

51.  If  in  cross  suits  one  has  been  referred,  in 
which  all  may  be  obtained  that  can  be  gained  by  a 
reference  in  the  other,  the  court  will  not  refer  such 
other,  especially  if  there  be  a  possibility  that  by  so 
doing  the  report  may  be  so  apportioned  as  to  throw 
the  costs  of  both  suits  on  one  party,  who  by  a  decis- 
ion of  the  court  seems  to  have  a  right  to  a  verdict 
in  his  favor  in  one  of  the  suits. 

Codwise  et  al.  v.  Hacker,  (251)    412 

52.  If  a  plaintiff  delay  his  own  verdict,  interest 
-will  be  taxed  to  him  only  down  to  the  day  when  ren- 
dered.   On  granting  a  new  trial,  costs  are  allowed 
of  course,  unless  when  expressed  otherwise,  or  for 
a  misdirection.     So  if  the  application  be  denied, 
costs  for  resisting  follow. 

Williams  v.  P.  N.  Smith,  (253)    413 

53.  After  a  second  commission  has  issued,  with 
leave  to  go  to  trial  notwithstanding,  the  court,  on 
special  circumstances,  since  discovered,  will  vacate 
the  rule  as  to  going  to  trial  and  allow  a  further  time 
for  the  return. 

Ferris  v.  Smith,  (253)    413 

54.  If  a  judgment  has  been  entered,  and  execu- 
tion sued  out  for  the  penalty  of  a  bond,  the  court 
will  set  aside  the  execution,  and  order  satisfaction 
to  be  entered  on  payment  of  the  debt,  and  interest 
due  on  the  condition,  with  the  costs  of  the  suit, 
though  the  bond  was  given  for  a  larger  debt  than 
that  mentioned  in  the  condition,  and  for  the  over- 
plus, a  promissory  note  had  been  given,  which  is 
unpaid,  and  for  which  there  was,  at  the  time,  a 
verbal  agreement,  execution  should  be  taken  out  if 
it  was  not  duly  honored.    No  more  can  be  levied  by 
an  exeeution,  on  a  judgment  upon  a  bond,  than  the 
sum  due  on  the  condition.     A  notice  signed  with 
the  Christian  and  surname  of  an  attorney,  is  good, 
though  it  have  not  the  addition  of  "attorney  for," 
&c.    A  motion  cannot  be  supported  by  an  affida- 
vit, not  served,  though  the  matter  it  contain  be  not 
known  till  the  day  of  application.    A  copy  ought  to 
be  served,  and  a  motion  made  on  the  next  day. 

Bergen  et  al.  v.  Boerum,  (256)    415 

55.  If  judgment  of  reversal  has  been  pronounced, 
and  on  the  next  day  the  court  improvidently  order 
an  amendment  in  the  point  on  which  it  has  pro- 
•ceeded,  without   notice  of    the  application  hav- 
ing been  given,  it  will  so  far  vacate  such  order  as  to 
grant  a  rule  to  show  cause  against  such  amend- 
ment. 

Day  v.  Wilber,  (258)    416 

56.  To  warrant  issuing  a  commission  before  issue 
joined,  there  must  be    special  circumstances  dis- 
closed. 

Anonymous,  •'    (259)    416 

57.  Notice  of  a  non-enumerated  motion  may  be 
for  an  enumerated  day,  if  accompanied  with  an  ex- 
cuse for  not  being  given  for  the  first  day, 

Jackson,  ex  dem. v. (259)    41 7 

58.  A  commission  cannot  be  applied  for  without 
notice,  though  the  decision  rendering  it  necessary 
be  pronounced  on  the  last  Friday  in  term. 

Watson  v.  DelaMd,  (260)    417 

59.  A  new  count  on  the  demise  of  a  new  lessor, 
may  on  terms  be  added  to  a  declaration  in  eject- 
ment. 

Anonymous,  (260)    417 

60.  And  this  seems  of  course. 

Anonymous,  (261)    417 

61.  On  an  application  for  a  new  trial  on  account 
of  newly  discovered  evidence,  if  the  information 
be  stated  to  have  been  given  through  A.  B.,  a  per- 
son of  character  and  reputation,  affidavits  to  show 
he  is  not  worthy  of  credit  may  be  read. 

Pomroy  v.  Columbian  Insurance 
Company.  (260)    417 

62.  If  the  points  intended  to  be  relied  on  in  argu- 
ment have  not  been  subjoined  to  the  case  made, 
service  of  a  copy  of  them  on  the  judges  and  ad- 
verse party  at  tne  time  of  bringing  on  the  argu- 
ment is  sufficient. 

Henshaw  v.  Marine  Insurance 
Company,  (274)    424 

63.  After  a  prisoner  has  pleaded  to  an  indictment, 
880 


the  jury  been  sworn,  and  evidence  offered,  if  the 
public  prosecutor,  without  the  prisoner's  consent, 
witdraw  a  juror  merely  because  he  is  unprepared 
with  his  evidence,  the  prisoner  cannot  afterwards 
be  tried  on  the  same  indictment;  if  he  be  it  is  good 
cause  for  arresting  the  judgment. 

The  People  v.  Barrett  et  al.,  (304)    437 

64.  On  venire  tarn  quam,  the  plaintiff  has  it  in  his 
election  to  assess  contingent  damages  on  the  trial, 
in  facts,  before  arguing  the  demurrer,  or  argue  the 
demurrer  first  and  assess  the  damages  afterwards. 

Munroe  v.  Alaire,  (320)    444 

65.  A  subpmna  ticket  for  a  person  to  attend  as  a 
witness  in  this  court  is  good,  though  it  does  not 
specify  the  place  where  to  be  held.     So  if  it  be  to 
testify  in  an  indictment  in  this  court,  when  that 
against  the  party  named  is  in  the  over  and  terminer. 
Cause  may  be  shown  against  a  rule  for  an  attach- 
ment by  affidavit,  the  party  not  being  bound  to  ap- 
pear in  person. 

The  People  v.  Van  Wyck,  (33S)    45O 

66.  An  opinion  of  a  plaintiff's  attorney  that  a 
cause  on  the  day  docket  will  not  be  brought  on,  will 
not,  in  future,  be  a  reason  for  setting  aside  an  in- 
quest, taken  in  the  absence  of  the  defendant's  attor- 
ney, though  accompanied  by  a  strong  affidavit  of 
merits. 

Sayer  v.  Ftnck,  (336)    452 

67.  If  a  person  be  admitted  defendant  in  eject- 
ment, and  keep  out  of  the  way  to  avoid  service  of 
the  ca.  sa.  against  the  casual  ejector,  the  court  will 
grant  a  rule  to  show  cause  why  an  attachment 
should  not  issue,  of  which  service  at  the  house  of 
the  defendant  will  be  sufficient. 

Jackson,  ex  dem.  Jackway,  v.  Stties,  (368)    466 

68.  To  prevent  a  demurrer's  being  overruled  as 
frivolous,  there  must  appear  a  color  for  opposition  : 
it  is  not  enough  for  counsel  to  merely  say  he  will 
oppose.    When  a  reason  for  not  noticing  for  the 
first  day  of  term  appears  on  the  face  of  the  record, 
there  need  not  be  any  excuse  shown  by  affidavit. 

Kane  v.  Scofleld,  (368)    466 

69.  The  court  will  on  motion  order  a  writ  direct- 
ing the  judges  of  the  Common  Pleas  to  come  in  and 
acknowledge  their  seals  to  a  bill  of  exceptions. 

Pomeroyv.  Preston,  (373)    469 

70.  In  an  action  for  use  and  occupation,  the  court 
will  change  the  venue  to  the  county  where  the 
house  is,  if  all  the  defendant's  witnesses  reside  there, 
and  the  plaintiff  do  not  show  he  has  any,  as  the  ac- 
tion is  founded  on  privity  of  contract,  and  is  tran- 
sitory in  its  nature. 

Low  v.  Hattett,  (374)    469 

71.  In  a  transitory  action  the  defendant  is  entitled 
to  change  the  venue  to  where  his  witnesses  reside, 
unless  the  plaintiff   show  he   has  witnesses   else- 

Spencerv.  Hulbert,  (374)    47O 

72.  In  error  on  certiorari  the  costs  of  only  the 
jneral  assignment  are  to  be  allowed.    If  the  error 
3  from  a  clerical  mistake  in  transcribing,  and  it  be 

assigned  for  error,  but  the  defendant  do  not  apply 
to  amend  till  after  argument,  it  will  not  be  allowed 
without  payment  of  costs. 

Wilber  v.  Day,  (375)    47O 

73.  If  a  public  officer  inform  the  court  a  decision 
in  a  cause  is  necessary  for  the  peace  of  the  people 
in  any  county,  it  will  give  such  cause  a  priority. 

Brandt,  ex  dem.  Walton,  v.  Oqden,     (377)    471 

74.  If  an  inquest  be  taken  while  tne  parties  are  en- 
deavoring to  compromise  in  consequence  of  a  meet- 
ing appointed  for  that  purpose,  it  will  be  set  aside. 

Brevort  v.  Saure  <i  Hurd,  (377)    471 

75.  Motion  on  a  frivolous  plea,  like  that  on  a  friv- 
olous demurrer,  has  a  priority. 

Anonymous,  (377)    471 

76.  A  case  is  not  ready  for  argument  If  the  points 
be  not  in  writing,  and  if  only  orally  stated,  the 
court  will  not  suffer  it  to  be  brought  on. 

Steinbach  v.  Ogden,  (378)    471 

77.  If  a  defendant  petition  the  mayor  and  corpor- 
ation of  New  York,  for  relief  in  a  suit  by  them  on  a 
penal  ordinance,  during  the  pendency  of  which  a 
default  and  judgment  thereon  be  entered,  they  will 
be  set  aside,  especially  if  anything  like  merits  ap- 
pear. 

The  Mayor  and  Corporation  of  New 
Yorkv.  Comfort  Sands,  (378)    471 

78.  There  may  be  judgment  as  in  case  of  nonsuit 
for  not  proceeding  to  a  second  trial.    A  misappre- 
hension of  the  practice  on  a  point  not  settled  will 

ixcuse  from  the  usual  costs  on  stipulating. 

Patrick  v.  Hattett  et  al.,  (378)    472 

79.  Though  a  cause  has  been  on  the  day-docket  in 
New  York,  yet  the  non-attendance  of  counsel  to 
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try  It  may,  under  circumstances,  be  an  excuse  for 
not  allowing  judgment  as  in  case  of  nonsuit. 

Rogers  i>,Garmon,  (379)    472 

80.  If  a  defendant,  before  his  time  to  plead  be  out, 
give  notice  of  motion  to  change  the  venue,  without 
obtaining  an  order  to  enlarge  the  time  to  plead  or 
stay  proceedings,  and  the  plaintiff  for  want  thereof 
enter  a  default,  and  go  on  to  execute  his  writ  of  in- 
quiry, he  is  regular ;  but  if  he  do  not  attend  to  op- 
pose the  motion  to  set  aside  the  proceedings,  he 
waives  his  own  regularity  and  the  irregularity  of 
the  defendant,  and  the  court  will  set  aside  the  de- 
fault and  subsequent  proceedings. 

Ekhart  v.  Dearman,  (379)    472 

81.  No  motion  can  be  made  in  a  second  term  for 
•costs  to  which  a  party  moving  was  entitled  in  a 
former. 

Palmer  et  al.  v.  Mulligan,  (380)    472 

82.  It  is  a  good  ground  of  opposition  to  a  motion 
for  a  struck  jury,  that  the  affidavit  on  which  it  is 
made  does  not  show  wherein  it  is  intricate  or  im- 
portant.   But  if  no  opposition  be  made,  it  is  then 
•confessed. 

Manhattan  Company  v.  Lydig,  (380)    473 

83.  If  a  defendant,  after  pleading  the  general 
issue,  obtain  his  discharge  under  the  insolvent  law, 
and  his  attorney  by  mistake  serve  a  notice  of  giving 
it  in  evidence  at  the  trial,  the  court  will,  in  a  stale 
cause,  give  leave,  on  payment  of  costs,  to  strike  out 
the  notice  and  plead  the  special  matter  as  a  plea 
puts  domain  continuance,  but  then  the  plaintiff  will 
be  at  liberty  to  discontinue  without  costs. 

Shaw  v.  WUmerden,  (380)    473 

84.  That  a  cause  was  not  on  the  day  docket  for  the 
sittings  in  New  York  is  matter  of  excuse  on  a  mo- 
tion for  judgment  as  in  case  of  nonsuit,  and  must 
come  from  the  plaintiff  on  affidavit. 

Manhattan  Company  v.  Brower,        (381)    473 

85.  Motion  for  irregularity  in  a  jury  is  a  non- 
enumerated  motion. 

Smith  v.  Cheetham,  (381)    473 

86.  If  an  attorney,  from  sudden  indisposition,  can- 
not attend  the  execution  of  a  writ  of  inquiry,  the 
court  will  on  terms  set  it  aside,  especially  if  the 
damages  be  excessive. 

Koy  v.  Cl<rugh,  (381)    473 

87.  The  court  will  not  allow  an  amendment  in  a 
Justice's  return  in  a  point  contradicted  by  the  affi- 
davit of  the  justice  himself,  especially  if  notice  for 
argument  on  the  errors  assigned  has  been  given 
after  joinder. 

Knapp  v.  Onderdonk.  (383)    474 

88.  If  circumstances  tend  to  show  a  paper  served 
by  being  put  under  a  door  has  been  received,  the 
court  will,  unless  the  contrary  appear,  presume  it 
has  come  to  hand. 

Anonymous,  (384)    475 

89.  If  a  party  has  had  an  opportunity  of  examin- 
ing a  transient  witness,  want  of  his  testimony  is  no 
cause  for  putting  off  a  trial.    Absence  of  counsel  is 
an  excuse  for  not  going  to  trial  which  the  court  dis- 
countenances. 

STKay  v.  Marine  Insurance  Com- 
pany, (384)    475 

90.  The  court  will  order  a  justice  to  amend  his  re- 
turn by  stating  the  evidence  of  a  former  trial  for 
the  same  cause  of  action. 

Fclter  v.  Mulllner,  (384)    475 

91.  After  a  verdict  for  the  plaintiff,  if  he  neglect 
to  make  up  the  record,  the  court  will  permit  the  de- 
fendant to  do  it ;  but  if  he  apply  to  the  court  be- 
fore request  made  to  the  plaintiff,  costs  of  the  mo- 
tion wifl  not  be  allowed  on  either  side. 

Jackson,  ex  dem.  Kemp,  v.  Parker 
ABrewster,  (385)    475 

92.  Where  three  months'  advertising  is  required, 
a  weekly  notice  is  sufficient. 

Anonymoug,  (385)    475 

93.  Trial  by  record  is  a  non-enumerated  motion. 
M'KenzU  v.  Wilson,  (385)    475 

94.  If  it  appear  diligence  has  been  used  to  obtain 
the  transcript  in  error,  during  a  reasonable  expec- 
tation of  which  a  default  has  been  entered  for  not 
assigning  errors,  it  will  be  set  aside  on  payment  of 
costs. 

Mitchell  v.  IngersoU,  (385)    475 

95.  A  plea  sent  by  the  post  will  save  a  default. 
Ludlow  v.  Heycrafi,  (386)    476 

96.  No  trial  by  proviso  to  be  had  without  a  pre- 
vious rule  to  be  obtained  on  motion. 

Codwine  et  al.  v.  Hacker,  (386)    470 

See  Amendment ;  Bill  of  Exceptions ;  Demurrer; 
Error;   Execution;   Improvements;   Partners  and 
Partnership,  1 ;  Plea  and  Pleading. 
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PRACTICE— Caines*  Rep.  8. 
1.  If  judgment  has  been  entered  before  argument 
brought  on,  for  want  of  an  order  to  stay  proceed- 
dmgs,  and  the  judge  refused  to  grant  one;  merely 

lH£!!"8e  >le  &2M"  tbS  caac  wolSd  U'  determined 
within  the  first  four  days  of  term,  it  will  be  no  ob- 
jection to  awarding  the  new  trial  ordered 

Smith  v.  Cheetham,  (57)    510 

2  In  partition,  if  there  be  no  opposition  to  the 
motion,  the  notice  and  affidavit  of  service  only,  as 
in  other  cases,  need  be  read. 

Codd  et  uj-.  r.  Harintm,  (82)    593 

3.  Where  the  plaintiff  and  defendant  claim  under 
adjoining  patents,  the  court  cannot  grant  a  rule 
ordering  the  lessors  of  the  plaintiff  to  permit  a 
survey  to  be  taken  of  the  boundary  line,  but  if  it 
appear  necessary  for  the  defense  in  the  suit  that  it 
should  be  ascertained,  they  will  allow  a  rule  to  stay 
proceedings  till  the  lessor  consent  to  a  survey,  or 
the  judge  at  the  circuit  may  postpone  the  cause  on 
the  same  principle. 

Jackson  r.  Murphy,  (82)    623 

4.  In  opposing  a  motion  for  a  reference,  it  is  suf- 
ficient if  the  affidavit  state  that  the  controversy  will 
involve  questions  of  law,  as  the  party  "is  advised  by 
his  counsel,  and  verily  believes,"  without  setting 
forth  what  those  questions  are. 

Low  i\  Hallett,  (82)    523 

5.  A  clerical  misprision  in  a  return  to  a  certiorarl, 
may  be  amended  after  joinder  in  error,  when  it  ap- 
pears to  have  been  served  to  prevent  the  entry  or  a 
default,  for  want  of  being  served  with  an  order  to 
stay  proceedings,  then  applied  for  and  expected, 
but  it  will  be  allowed  only  on  paying  costs  of  the 
assignment  and  resisting  the  application. 

Moore  v.  Bacon,  (83)    524 

6.  The  court  will  not  hear  an  application  for  an 
order  to  stay  proceedings  on  a  case  made,  unless  re- 
course has  previously  and  without  success  been  had 
to  a  judge. 

Bach  v.  Coles,  (83)    524 

7.  fThat  the  government  of  the  United  States  is  In- 
terested in  a  cause,  does  not  make  it  of  importance 
enough  to  grant  a  struck  jury. 

Hartehorne  et  al.  v.  Oelston,  (84)    524 

8.  If  the  sheriff  have  a  surplus  in  his  hands  aris- 
ing from  a  sale  on  an  execution,  the  court  will 
order  it  to  be  paid  over  on  a  '/.  fa.  issued  at  the  suit 
of  another  plaintiff. 

Ball  v.  Ryers,  .      (84)    525 

9.  The  court  will  not  order  a  justice  to  make  a  re- 
turn contrary  to  what  he  has  sworn  to,  though  there 
appear  a  certificate  from  him  impeaching  the  re- 
turn, but  will  leave  the  party  to  his  action.    If  a 
special  notice  amount  to  the  general  issue,  it  seems 
unnecessary  to  return  it.    The  court  will  not  ut 
semb.  order  a  justice  to  return  a  special   notice, 
which,  if  on  the  record,  would  not  vary  their  judg- 
ment. 

Keelerv.  Adam»,  (84)    525 

10.  If  a  notice  of  trial  for  the  sittings  be  for  the 
right  day  of  the  month,  it  is  good,  though  the  day 
of  the  week  mentioned  be  wrong. 

Wnlftv.  Morton,  (88)    526 

11.  If,  from  a  change  of  attorneys,  a  bail  bond 
taken  by  the  plaintiff  deputized  to  arrest,  be  lost, 
the  court  will,  after  verdict,  grant  leave  to  file  com- 
mon bail  nuncpro  tune. 

Napier  r.  Whtpple,  (88)    63O 

12.  If  a  notice  of  retainer  of  attorney  be  sworn  to 
have  been  given  on  one  side,  and  denied  on  the 
other,  for  want  of  which  a  default  has  been  entered, 
it  will,  with  the  subsequent  proceedings,  beset  aside 
on  payment  of  costs,  if  accompanied  with  an  affidavit 
of  merits,  and  there  is  reason  to  think   there  baa 
been  some  mistake. 

lYiompwm  ct  al.  v.  Payne,  (88)    53O 

13.  If  the  service  of  notice  be  sufficient  the  court 
will  deny  the  application,  though  unopposed. 

JackMin  r.  tftf«,  (88)    531 

14.  Where  there  is  an  affidavit  of  notice  of  appear- 
ance, which  is  denied  on  the  other  side,  a  regular 
default,  and  subsequent  proceedings  will  not  be  set 
aside  on  stating  a  "substantial  defense"  without 
showing  merits,  or  a  mistake. 

Jack&ni  v.  DockstatUr.  (58)    633 

15.  The  defendant  is  entitled  to  move  for  judg- 
ment as  in  case  of  nonsuit,  whenever  there  is  after 
issue  Joined,  time  to  notice  for  the  next  circuit ; 
but  if  he  has  obtaiinnl  time  to  plead*  and  from  the 
nature  of  his  plea  distant  witnesses  may  be  needed, 
on  which  point  it  is  necessary  that  the  plaintiff's  at- 
torney consult  with  his  client,  who  lives  at  some 
distance,   though  a  stipulation    may  be  excused, 
costs  of  applying  must  be  paid. 

Brook  r.  Hunt,  <»t)    534 
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16.  If  to  set  aside  a  default.  &c.,  a  defendant  rely 
on  the  having  forwarded  notice  of  retainer,  &c.,  to 
the  agent  of  his  attorney,  and  the  plaintiff's  attor- 
ney swear  he  never  has  received  them,  the  court 
will  not  grant  the  application  unless   the  agent 
swear  the  papers  never  came  to  hand. 

Lansing  v.  Homer,  (95)    534 

17.  A  regular  default  will  not  be  set  aside  on  ac- 
count of  the  ignorance  of  the  defendant  that  it  was 
necessary  to  employ  an  attorney,  though  there  be 
merits. 

Beekman  r.  Franker,  (95)    535 

18.  If  a  rule  to  plead  be  given  on  the  return  day  of 
the  writ,  but  before  it  is  returned,  or  bail  entered,  a 
default  and  all   subsequent  proceedings  thereon 
will  be  set  aside,  as  being  before  the  defendant  was 
in  court.    On  a  motion  for  irregularity,  the  want  of 
merits  is  immaterial. 

How-ell  r.  Deimteton,  (96)    535 

19.  If  delay  appear  to  be  the  object  of  a  defendant, 
of  which  the  having  filed  a  frivolous  demurrer  is  a 
cause  of  suspicion,  the  court  will  not  set  aside  an  in- 
quest taken,  though  the  defendant  swear  the  action 
is  for  more  than  is  due ;  he  ought  to  state  "  that  he 
has  a  defense  as  advised  by  counsel." 

Bruen  v.  Adams  et  al,  (97)    536 

20.  If  an  action  of  false  imprisonment  be  brought 
for  taking  the  plaintiff  in  execution  on  a  ca.  sa.  in 
which  the  costs  are  by  mistake  larger  than  those 
actually  awarded,  the   court  will   give   leave  to 
amend  the  execution,  and  the  papers  on  which  the 
application  is  made,  may  be  titled  as  in  the  suit  for 
false  imprisonment. 

Holmes  v.  Williams,  (98)    536 

21.  If  all  the  defendants  in  a  suit  be  not  brought 
in,  and  those  who  are  give  a  rule  to  declare,  the 
plaintiff  must  either  do  so  or  obtain  further  time,  to 
entitle  to  which  from  time  to  time,  showing  that  he 
is  proceeding  to  outlawry  against  those  not  found, 
is  sufficient.     But  if  he  do  neither  the  one  or  the 
other,  he  will  be  liable  to  a  won  pros,   by  those 
brought  in. 

Shaw  et  al.  v.  Coif  ax  et  al.  (98)    536 

22.  On  a  set.  fa.  to  revive  a  judgment  of  twenty 
years'  standing,  if  an  inquest  has  been  taken,  be- 
cause the  defendant's  counsel  was  not  prepared  to 
adduce  his  discharge,  long  ago  obtained  under  an 
insolvent  law,  and  the  defendant  himself,  from  re- 
moteness of  distance,  and  bodily  infirmity,  could  not 
attend,  the  court,  on  being  satisfied  that  the  dis- 
charge was  Obtained,  will  set  aside  the  inquest  to 
let  in  a  proof  of  the  discharge,  though  the  defend- 
ant be  shown  of  sufficient  ability  to  pay;  for  a  court 
of  law  cannot  notice  the  moral  obligation  to  pay 
debts  from  which  a  debtor  has  been  by  law  dis- 
charged, unless  a  new  liability  has  been  incurred: 
but  this  will  be  done  only  on  payment  of  costs.     A 
counsel  at  Nisi  Prius  must,  if  asked,  answer  whether 
his  client  has  a  defense  or  not. 

Sclienck  et  al.  v.  Woolsey,  (100)    537 

23.  The  court  will  not  premit  the  general  issue  to 
be  withdrawn,  to  let  in  a  plea  in  abatement  delivered 
in  time. 

Anonymous,  (102)    538 

24.  Forgetting  the  commencement  of  the  term,  if 
the  excuse  be  bonafide,  is  sufficient  for  not  noticing 
for  the  first  day.    If  a  counsel  has  a  known  partner, 
who  transacts  his  business,  an  excuse  arising  from 
the  personal  conduct  of  the  counsel  may  be  availed 
of  in  a  suit  in  which  the  partner's  name  only  ap- 
pears on  the  record. 

Bayard  v.  Malcom,  (102)    538 

25.  A  town's  contributing  to  the  expense  of  a  suit.is 
a  ground  for  moving  for  a  foreign  jury.and  the  court 
will  easily  be  induced  to  grant  it  in  Long  Island 
causes,  which  involve  a  right  of  fishery. 

Striker  v.  TurnbuU  et  al.  (103)    539 

26.  If  a  record  of  indictment  be  lost,  the  court 
will  grant  leave  to  file  one  nunc  pro  tune. 

The  People  v.  Burdock  et  al.  (104)    539 

27.  Costs  must  in  all  cases  be  paid  within  twenty 
days. 

Brook  v.  Hunt,  (95)    534 

28.  All  objections  to  the  bringing  on  a  motion 
must  be  made  before  the  grounds  of  it  are  entered 
into ;  if  not  they  will  be  considered  as  waived.    The 
court  will  infer  that  what  ought  to  be  inserted  in  an 
affidavit,  and  does  not  appear,  did  not  exist. 

Roosevelt  v.  Dean,  (105)    54O 

29.  A  commission  to  be  executed  out  of  this  State, 
may  be  directed  to  persons  within  it. 

Jackson  v.  Van  Loon,  (105)    542 

30.  The  court  will  not  grant  a  rule  on  a  justice, 
ordering  him  to  return  the  conduct  of  the  jury. 

Anonymous,  (106)    544 

31.  A  judge  may  at  any  time  grant  and  vacate  his 
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own  order  to  stay  proceedings,  though  a  rule  for 
judgment  be  entered.  It  tin-  order  he  granted  on  a 
case  made,  because  the  jury  have  allowed  an  im- 
proper item,  and  the  judge  declare  this  to  have  been 
his  only  reason,  the  court  may,  on  such  item  being 
relinquished,  vacate  the  order. 

Radcliff  et  al.  v.  Marine  Insurance 
Company,  (106)    544 

32.  Though  the  sum  of  which  a  verdict  is  rendered 
be  due,  the  court  will  not,  after  a  case  made,  and  an 
order  to  stay  proceedings,  permit  judgment  to  he 
entered  up  for  the  purpose  of  binding  the  lands  of 
the  defendant. 

Bird  et  al.  v.  Pierpoint,  (106)    545- 

33.  An  irregularity  not  known  is  not  waived  by  a 
subsequent  step  taken  by  the  opposite  party,  who 
may  enter  a  default  on  the  former  irregularity  if 
done  so  soon  as  known.    Though  the  rule  is  that  an 
application  to  set  aside  a  default  comes  too  late,  if 
the  judgment  'on  it  be  perfected,  yet,  on  a  strong 
case  of  merits,  it  may  be  done  on  payment  of  costs, 
if  the  irregularity  be  merely  the  want  of  filing  a 
paper  served. 

Giles  v.  Caines,  (107)    545 

34.  Affidavits  or  documents  In  support  of  a  de- 
ponent's character  which  has  been  impeached,  may 
be  read,  though  copies  have  not  been  served ;  but  if 
they  only  in  a  collateral  way  establish  his  character- 
by  proving  the  truth  of  the  ground  of  the  motion, 
which  has  been  contradicted,  they  are  inadmissible. 
An  affidavit  by  a  third  person,  of  facts  in  the  knowl- 
edge of  a  party,  on  which  the  application  is  found- 
ed, cannot  be  read,  as  it  ought  to  be  by  the  party 
himself,  and  if  unable  to  attend  a  commissioner, 
the  commissioner  ought  to  go  to  his  house. 

Clark  v.  Frost,  (125)    557 

35.  If  after  joinder  in  error,  it  be  discovered  that 
the  justice  has  neglected  to  make  a  return  to  the  • 
certiorari,  and  he  has  quitted  the  State,  the  court 
cannot  77071  pros  the  writ,  but  will  give  leave    to 
take  out  execution  in  the  court  below,  and  for  the 
plaintiff  here  to  discontinue  without  costs. 

Ranney  v.  Crary,  (126)    557 

36.  Where  a  judge  cannot  try  a  cause,  or  a  circuit 
falls  through,  the  costs  abide  the  event  of  the 
suit. 

Reed  v.  Bogardm,  (126)    558 

37.  Affidavit  of  service  by  leaving  at  the  house  ot 
an  agent,  should  state  his  absence. 

Holmes  v.  Williams,  (126)    558 

38.  A  notice  signed  by  a  counsel  "  for  "  the  attor- 
ney on  record,  is  good,  if  the  attorney  has  abscond- 
ed ;  but  generally  all  notices,  &c.,  must  be  in  the 
name  of  the  attorney  in  the  suit. 

Bogert  v.  Bancroft,  (127)    558 

39.  The  court  will  not  indulge  to  the  next  non- 
enumerated  day  to  prepare  affidavits  in  opposition, 
unless  the  party  asking  the  indulgence  can  allege 
some  reason  why  he  was  not  prepared. 

Jackson  v.  Ferguson,  (127)    558 

40.  Depositions   before  commissioners  must   be 
signed  with  their  names  of  office. 

Jackson  v.  Stiles,  (128)    558 

41.  The  affidavit  to  ground  a  motion  for  judgment 
as  in  case  of  nonsuit,  must  show  where  the  venue 
was  laid. 

Brooks  r.  Hunt,  (128)    559 

42.  Neither  judgment  as  in  case  of  nonsuit,  nor 
costs,  nor  stipulation,  where,  from  a  general  belief 
at  a  circuit  that  antecedent  causes  could  not  come 
on,  a  young  issue  got  an  unexpected   chance  of 
trial. 

Jackson  v.  Valentine,  (128)    559 

43.  To  gain  a  priority  on  a  motion  for  judgment 
upon  a  frivolous  demurrer,  the  notice  must  state 
the  frivolousness  as  the  ground  of  application. 

Kihhe  et  al.  v.  Stoddard,  (129)    559 

44.  A  rule  for  reference  at  a  circuit  is  void,  and 
an  award  under  it  will  be  set  aside  of  course:  but, 
as  being  an  act  of  the  court,  it  will  be  without  costs. 

Williams  r.  Green,  (129)    56O 

45.  The  rule  respecting  reducing  agreements  into 
writing,  extends  to  parties  in  the  suit,  as  well  as  to 
attorneys. 

Shadwick  v.  Phillips,  (129)    56O 

46.  If  an  affidavit  of  service  state  that  the  party 
did   serve  his  opponent  with  notice_  of   bringing 
on  the  cause  to  argument,  it  is,  without  setting 
forth  or  producing  the  notice  itself,  sufficient  to 
entitle  to  judgment,  if  the  opposite  side  do  not  at- 
tend. 

Fall  et  al.  v.  Belknap,  (131)    561 

47.  Though  agreements  be  not  in  writing,  yet  if 
they  be  not  on  that  account  resisted,  but  admitted, 
the  court  will  give  effect  to  them. 

Brandt  v.  Berrian,  (131)    561 

CAI.  REPS.,  1.  2,  3,  &  CAI.  CAS.,  1,  2. 
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48.  Affidavit  of  service  stating  it  from  informa- 
tion of  a  clerk,  who  had  indorsed  the  papers  served, 
and  had  quitted  the  State,  is  good. 

Jackson  v.  Howd,  (131)    561 

49.  Where  an  agreement  ent.ered  into  after  notice 
of  motion  does  not  reach  the  end  of  the  applica- 
tion, it  will  not  be  construed  to  be  waiver  of  It ;  and 
if  from  misapprehension  it  be  so  considered,  and  a 
default  entered  on  expiration  of  an  order  to  utav 
proceedings,  subsequent  to  whiph  the  motion   i< 
made  and  obtained,  the  default,   though  regular, 
will  be  set  aside  on  costs  and  terms. 

Olneii  u.  Bacon,  (132)    561 

50.  Notice  of  bail  imports  notice  of  retainer  as 
attorney.    If  the  misprision  in  entitling  a  cause  do 
not  mislead,  or  be  not  such  as  is  likely  to  do  so,  it 
will  not  prejudice. 

Quick  v.  Merrill.  (133)    661 

51.  The  issuing  of  the  warrant  or  summons  in  a 
justice's  court  is  the  commencement  of  the  suit. 

Boyce  v.  Morgan,  (133)    568 

52.  In  ejectment,  if  the  tenant  swear  to  a  good  and 
substantial  defense,  the  court  will  set  aside,  oa  pay- 
ing costs,  a  regular  default  entered  in  consequence 
of  the  tenant's  mistake  in  imagining  that  the  Su- 
preme Court  was  held  at  the  circuit. 

Jackson  P.  Stiles,  (133)    562 

53.  A  regular  default  will  be  set  aside  on  payment 
of  costs,  if  the  defendant,  having  supposed  the  suit 
in  the  Common  Pleas,  has  retained  an  attorney  to 
defend  there. 

Wilson  v.  Guthrie,  (134)    562 

54.  Where  a  verdict  has  been  rendered  in  this 
court  for  less  than  $250,  and  afterwards  set  aside, 
the  ordering  Supreme  Court  costs  is  discretionary ; 
but  though  none  be  specified,  if  1C  be  on  payment 
of  costs,  and  the  party  obtaining  the  rule  serve  a 
copy  of  a  bill  of  costs  of  this  court,  with  notice  of 
taxation,  and  the  party  served  do  not  attend,  on 
which  an  ex-part e  taxation  takes  place,  and  Supreme 
Court  costs  are  allowed  and  paid,  it  is  a  waiver  of  the 
right,  if  any,  to  insist  on  Common  Pleas  costs. 

Hinckiey  v.  Boardman,  (134)    562 

55.  If  a  stipulation  be  given  before  motion  made, 
to  entitle  to  costs  upon  it,  it  should  be  entered,  and 
a  rule  for  judgment  nisi  taken  out  and  served,  with 
a  certified  copy  of  the  bill  of  costs. 

Wetmore  v.  Ruasel,  (135)    563 

56.-  An  affidavit  for  leave  to  amend  a  justice's  re- 
turn in  matters  of  fact,  should  specify  them,  that 
the  court  may  judge  whether  they  are  material. 

Leonard  v.  Sunderlin,  (136)    563 

57.  The  affidavit  to  ground  a  motion  for  judg- 
ment, as  in  case  of  nonsuit  ought  to  be  by  the  at- 
torney in  the  case,  and  state  that  the  cause  was  not 
brought  to  trial. 

Jackson  v.  Woodirorth,  (136)    563 

58.  If  the  writ  against  bail  be  returnable  so  soon 
after  service  that  the  defendant  cannot,  from  the 
distance  at  which  his  principal  resides,  surrender 
him  in  time,  the  court  will  enlarge  the  period. 

Fan  Re nsselaer  v.  Hopkins,  (186)    564 

59.  A  declaration  for  a  penalty  for  selling  liquor 
contrary  to  the  "Act  to  lay  a  duty  on  strong  liquors, 
and  for  regulating  inns  and  taverns,"  ought  to  state 
the  town  where,  time  when,  quality  and  quantity 
of  liquor,  and  negative  the  proviso  in  the  7th  sec- 
tion. 

BlaxdcH  v.  Hewitt,  out  tarn,  (137)    S60 

60.  An  evident  mistake  of  the  time  when  a  writ 
is  returnable,  will,  if  merits  be  shown,  excuse  a  de- 
fault, a  payment  of  costs,  and  pleading  issuably. 

Gardinier  r.  Crocker,  (139)    567 

61.  In  real  actions,  judgment  must  be  obtained  on 
motion  in  open  court. 

Van  Drittner  v.  Christie,  (139)    567 

62.  The  clerk  cannot  give  up  bonds  filed  for  secur- 
ity for  costs,  in  an  action  where  a  non-resident  is 
plaintiff;  the  application  must  be  to  the  court,  and 
the  affidavit  on  which  it  is  founded  should  state  the 
taxation  of  costs,  the  names  of  the  surety,  and  the 
non-residence  of  the  plaintiff. 

Meikxv.  Child.*,  (139)    567 

63.  The  rule  as  to  changing  the  venue  by  a  de- 
fendant, on  account  of  the  residence  of  his  wit- 
nesses, does   not  apply  between  the  counties  of 
Kings  and  New  York. 

Mumfitrd  v.  Cammann,  (139)    567 

64.  On  application  for  an  attachment  for  costs  on 
n  nonsuit,  for  not  confessing  lease,  &c.,  the  affidavit 
must  show  that  there  was  an  authority  to  demand 
them  given  by  the  lessor. 

Jackson  v.  Stile*,  (140)    567 

65.  A  notice  for  judgment  as  in  case  of  nonsuit, 
is  not  waived  by  a  notice  for  a  commission. 

Brandt  v.'Burrotcs,  (140)    567 

CAT.  REPS.,  1,  2,  3,  &  CAT.  CAS.,  1,  2. 


j     66.   Notice  of  motion  to  set  aside  proceedings 
against  the  casual  ejector,  and  admit  the  tenant  to 
;  defend,  is  not  bad  because  signed  "attorney  for  the 
!  tenant." 

Jackstm  v.  Stile*,  (140)    668 

67.  A  demurrer  to  evidence  is  not  a  proceeding 
applicable  to  the  Ten  Pound  Act,  and  a  justice  may 
therefore  overrule  it  though  there  IK-  no  joinder  in 
the  demurrer,  nor  judgment  prayed  for.     If  a  Jus- 
tice undertake  to  set  out  the  oath  he  administered 
to  a  constable,  and  it  vary  from  that  prescribed,  it 
is  fatal,  though  he  states  that  he  "duly"  adminis- 
tered it. 

Reynolds  v.  Bedford  (140)    568 

68.  Notice  to  appoint  a  new  attorney  need  not  be 
by  a  rule  of  court,  and  thirty  days  are  sufficient, 
but  must  be  personal,  or  tantamount. 

Given  v.  Dri^ys,  (150)    578 

69.  No  notice  of  special  matter  is  good  unless  un- 
der the  general  issue. 

Beadle  r.  Hopkins,  (ISO)    579 

70.  The  JVtsi  Prius  record  is  always  amendable  by 
the  issue  roll  on  payment  of  costs.     Awarding  a 
venire  to  the  proper  officer  on  an  insufficient  sug- 
gestion is,  after  verdict,  cured  by  the  statute  of 
jeofails. 

Tower  v.  Wilson,  (151)    678 

71.  Where  both  sides  have  a  right  to  notice  a  case 
for  argument,  and    neither  party   brings  it  on, 
though  called,  the  judge's  order  to  stay  proceedings 
continues  good  over  the  term. 

Jackson  r.  Broirnell.  (151)    673 

72.  On  an  intended  motion  to  set  aside  a  report  of 
referees,  a  Judge's  order  expires  with  the  term. 

Aluminium*.  (152)     673 

73.  If  a  plaintiff  in  a  justice's  court  allege  that  he 
"  let "  the  defendant  have  a  horse,  in  consideration 
of  which  the  defendant  "let"  him  have  another,  it 
shows  with  sufficient  certainty  an  exchange  and 
not  a  bailment.    If  a  former  trial  be  pleaded  In  bar 
in  a  justice's  court,  and  the  plea  state  the  trial  so 
that  it  appear  it  could  not,  according  to  technical 
rules,  have  embraced  the  bar,  the  matter  so  stated 
will  be  rejected  as  surplusage;   and  if  the  justice 
seem  to  have  pronounced  on  that  which  is  thus  re- 
jected to  support  the  plea,  the  judgment  will  be 
reversed.    A  set-off  allowed,  though  improperly,  in 
a  former  suit  before  a  justice,  is  a  gooa  plea  in  bar 
in  another  for  damage's  on  the  ground  of  the  set- 
off,  though  if  the  exception  be  originally  against 
the  set-oil1,  it  i iniy  be  urged,  as  in  this  court. 

King  v.  Fufler,  (152)    673 

74.  If  a  defendant  has  bona  Me  paid  debt  .and 
costs  to  a  plaintiff,  the  court  will  order  sati'fac- 
tion  to  be  entered  on  the  judgment  obtained  in  the 

i  suit,  though  the  costs  of  the  plaintiff's  attorney  may 
not  not  have  been  paid,  for  he  has  no  lien  on  the 
debt  while  in  the  defendant's  hands,  unless  he  give 
notice  not  to  pav  over,  or  there  be  collusion. 

Pindar  v.  Morris,  (165)    58O 

75.  Adjourning  a  justice's  court  for  more  than  six 
days  cannot  be  alleged  for  error  by  him  who  has  re- 
quested it. 

Peck  r.  M* Alpine,  (108)    588 

76.  This  court  will  not  proceed  in  a  case  where 
!  there  is  not  a  Its  pendens  here. 

Bradt  r.  Grav,  (170)    687 

77.  If  on  the  return  day  of  the  summons  thi-  de- 
;  fendant  plead,  and  the  justice,  without  his  consent, 
,  adjourn  on  the  prayer  of  the  plaintiff  for  more 

than  six  days,  it  is  a  fatal  error  on  a  ccrtiorari  gued 
out  by  the  defendant. 

'Cold en  r.  Do)*ii>,  (171)    588 

78.  Continuances  are  from  term  to  term:   there- 
fore, a  matter  arising  In-tween  a  term  and  a  circuit 
may  be  pleaded  at  the  circuit  a*  a  plea  put*  darrtin 
continuance  at  any  time  In-fore  verdict  rendered, 
and  the  Judge  at  )i*i  I*riu*  is  bound  to  receive  It, 
such  plea  being  a  matter  of  right. 

Jtroomf  r.  Reanttlru,  (172)    589 

79.  If  a  party  serving  a  notice  has  not   kept  a 
copy,  he  may  prove  its  contents  by  parol  evidence. 

Tinrrr  r.  H"</w»n,  (1741    60O 

80.  Though  thesuinsin  the  several  counts  bef  on- a 
justice  e.xot-ed  twenty-five  dollars,  vet  if  no  one  count 
be  for  more,  and  the"  damages  be  laid  st  only  twon- 
tv-ftve  dollars,  it  is  within  the  jurisdiction  of  the 
Ten  Pound  Court.    If  it  appear  on  the  whole  of  the 
record  that  the  cause  l>efore  a   Justin-  has    been 
fairly  tried,  the  Judgment  will  not  lie  reversed  for 
want  of  joining  in  issue,  or  any  technical  error  in 
the  pleadings. 

Stillmin  r.  Snndford,  (174)    59O 

81.  If  a  plaintiff  bef  ore  a  Justice  declare  generally 
against  a  defendant,  that  he  was  "indebted."  and 
then  deliver  a  book  account  to  the  justice,  that  ac- 
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count  will  bo  taken  as  a  part  of  the  declaration,  and 
if  it  appear  on  the  return  to  have  been  for  tavern 
expenses,  the  plaintiff  ought  to  show  that  the  de- 
fendant was  withhi  some  of  the  exceptions  in  the 
13th  section  of  the  Tavern  Act;  alitfi;  it  the  plaint- 
iff do  not  show  that  the  demand  was  for  tavern  ex- 
penses ;  for  then  the  defendant  must  bring  himself 
within  them.  On  certiorari  error  books  may  be  de- 
livered to  the  judges,  but  they  will  not  be  allowed 
for  on  taxation. 

Ehel  v.  Smith,  (187)    598 

82.  If  an  affidavit  begin  with  a  defendant's  name, 
it  is  a  good  signing. 

Raff  v.  Sjricer  et  al.,  (190)    6OO 

83.  If  an  elector  returned  on  the  grand  assize 
leave  the  State^  the  court  will  grant  a  rule  to  add 
another  to  the  panel. 

Haughtalling  v.  Bronk,  (190)    6OO 

84.  It  is  error  in  a  justice  to  award  a  venire  on  a 
default,  or  where  a  defendant  does  not  plead. 

Mannie  v.  Dobie,  (219)    615 

85.  If  an  attorney  withhold  the  money  of  his  cli- 
ent, this  court  will  afford  relief  in  a  summary  way, 
without  driving  the  client  to  an  action. 

The  People  v.  Smith,  (221)    616 

86.  On  an  original  suit  in  this  court,  the  plaintiff 
may  declare  at  any  time  unless  non  prossed. 

Cheetham  v.  Lewis,  (256)    632 

87.  Under  the  act  respecting  absent  and  abscond- 
ing debtors,  this  court  will  inquire  into  the  founda- 
tion of  the  demand  of  the  plaintiffs,  and  if  it  ap- 
pear not  to  be  such  as  to  warrant  an  attachment, 
will  order  a  supersedeas. 

Lenox  et  al.  v.  Russell  et  al.,  (257)    633 

88.  Special  pleading  in  a  justice's  court  is  to  be 
discountenanced.    If  in  trover  before  a  justice,  a 
justification  be  pleaded,  which  goes  to  the  merits, 
and  he  determine  that  it  amounts  to  the  general 
issue,  whereon  a  trial  is  had  in  which  it  does  not 
from  the  record  appear  that  the  whole  merits  were 
not  before  the  jury,  the  court  will  intend  that  they 
were,  and  affirm  the  judgment  pronounced  on  the 
verdict  rendered.    All  objections  to  a  venire  issued 
by  a  justice  ought  to  be  made  before  trial. 

Kline  v.  Hunted,  (275)    642 

89.  No  new  trial  will  be  allowed  on  account  of 
newly  discovered  testimony,  if  it  appear  that  it 
might  have  been  procured  on  the  first  trial. 

Palmer  et  al.  v.  Mulligan  et  al.,          (307)    655 

90.  On  the  death  of  a  witness  to  be  examined  on 
a  commission,  the  court  will  not  permit  a  new 
name  to  be  inserted,  though  they  may  allow  a  new 
commission  at  the  peril  of  the  party. 

'  M' Vicar  v.  Wolcot,  (321)    663 

91.  To  warrant  proceedings  against  bail,  there 
need  not  be  eight  days  between  the  teste  and  return 
of  the  ca,.  ea.  against  the  principal ;   it  is  enough  if 
it  have  been  four  days  in  the  sheriff's  office. 

Cook  et  al.  v.  Campbell  et  al.,  (322)    663 

92.  For  all  demands  arising  ex  contract™,  though 
the  amount  be  unliquidated,  an  attachment  may  be 
issued  against  the  party  of  the  absconding  and  ab- 
sent debtors,  under  the  act  granting  relief  against 
them. 

Lenox  et  al.  t>.  Howland,  et  al.,  (323)    664 

See  Certiorari  1 ;  Consideration,  1 ;  Damages,  1 ; 
Debt,  1 ;  Demurrer ;  Error,  1 ;  Inquisition  ;  Insur- 
ance, 4 ;  Mayor's  Court,  1 ;  Plea  and  Pleading ;  Set- 
Off,  1, 2 ;  Venue  ;  Verdict,  1. 

PRACTICE— Caines'  Cas.  1. 

1.  On  a  discovery  of  new  evidence,  after  a  decree 
in  chancery,  the  application  ought  to  be  for  a  bill  of 
review,  and  not  for  a  rehearing.    When  the  com- 
petence of  witnesses  examined  is  the  cause  of  ap- 
plication, it  ought  to  be  by  bill  of  review,  when 
to  their  credit,  by  articles. 

Furman  v.  Coeetal.  (96)    728 

2.  Where  there  are  several  complainants  to  a  bill 
praying  an  injunction,  an  affidavit  by  one  alone, 
snowing  probable  cause  for  equitable  interposition, 
is  sufficient,  and  a  demurrer  that  all  have  not  joined 
is  bad.    A  demurrer  to  a  bill,  because  seeking  a 
discovery    of   that   which   would   subject   to   the 
penalties  of    the  act,  against    buying    pretended 
titles,  is  bad,  unless  it  appear  that  the  answer  would 
show  a  xcienter  of  the  seller's  being  out  of  posses- 
sion.   If  a  plaintiff  be  properly  before  the  Court  of 
Chancery  for  a  discovery,  he  may  pay  relief,  and 
a  demurrer  to  the  whole  bill  on  that  account  is  bad. 

Le  Roy  et  al.  v.  Servis  et  al.  (iii)    677 

PRACTICE— Caines'  Cas.  2. 

1.  Where  relief  at  law  is  doubtful,  equity  will  re- 
tain the  bill. 

Ludlow,  et  al.  v.  Simond  (1)    747 
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2.  If  a  cause  come  before  this  court  on  appeal, 
from  an  interlocutory  order  and  the  whole  merits  of 
the  case  appear,  the  court  will  make  a  final  decree 
and  direct  the  Chancellor  to  carry  it  into  Ht'eri . 

Bush  v.  Livingston,  et  al.,     '  (66)    764 

3.  A  cause  cannot  be  set  down  for  hearing  till  cases 
are  delivered. 

HaUet,etal.v.Jenks,  (86)    77O 

4.  Where  a  bill  seeks  an  examination  of  witnesses 
d«  bene  ease,  on  account  of  age,  &c.,  an  affidavit  of 
the  facts  on  which  the  application  is  founded  is 
necessary.     So  on  a  bill  to  have  a  title  established, 
and  for  quiet  possession  ;  for  whenever  a  bill  seeks 
to  transfer  a  matter  cognizable  by  law  to  chancery, 
an  affidavit  of   the  facts  on  which  it  is  reqired, 
should  be  stated. 

Laight  et  al.  v.  Morgan  et  al.  (344)    843 

See  Discovery. 

PREMIUM— Caines'  Rep.  1. 

See  Practice,  81. 

PREMIUM— Caines'  Rep.  2. 
See  Action,  1 ;  Insurance,  20. 

PRESUMPTION-Caines'  Rep.  1. 

1.  A  conveyance  will  be  presumed  after  fifty 

years,  where  there  has  been  a  right  to  claim  a  deed, 

and  the  possession  has  for  that  time  gone  with  the 

right. 

Van  Dyck  v.  Van  Bueren,  et  al.,  (84)    75 

See  Partners  and  Partnership,  2 ;  Possession,  1. 

PRESUMPTION-Caines'  Rep.  2. 
See  Certiorari,  1;    Ejectment,  4;    Insurance,  19; 
Practice,  88. 

PRESUMPTION— Caines'  Rep.  3. 
See  Inference ;  Interest,  1. 

PRESUMPTION-Caines'  Cas.  2. 
See  Promissory  Note,  2. 

PRINCIPAL-Caines'  Rep.  1. 

See  Agent. 

PRINCIPAL-Caines'  Cas.  2. 
See  Factor ;  Surety. 

PRIORITY  AND  PREFERENCE— Caines'  Rep.  2. 
See  Practice,  27, 46,  73,  75. 

PRIORITY  OF  MOTION— Caines'  Rep.  3. 
See  Practice,  43. 

PRISONER— Caines'  Rep.  1. 
1.  No  interest  is  allowed  to  run  on  a  judgment 
agasnst  a  prisoner  in  execution,  to  impede  his  dis- 
charge under  the  insolvent  law. 

Ex-parte  Caskaden,  (346)     176 

See  Practice,  26,  88,  92. 

PRIVILEGE— Caines'  Rep.  1. 

1.  A  mate  having  privilege  in  a  cargo  cannot, 
after  a  sale  of  the  whole  by  the  consignee,  pick  out 
specific  parts,  and  sell  them. 

Heyl  v.  Burling,  (14)    43 

See  Trover,  1. 

PROCLAMATION— Caines'  Rep.  1. 
See  Practice,  23. 

PROFITS— Caines'  Rep.  1. 
See  Agent,  1. 

PROFITS— Caines'  Rep.  3. 
See  Insurance,  11. 

PROMISES— Caines,  Rep.  1. 

See  Assumpsit. 

PROMISE-Caines'  Rep.  3. 

See  Bill  of  Exchange,  1 ;  Partnership,  1 ;  Promif*- 
sory  Note,  4. 

PROMISSORY  NOTE— Caines'  Rep.  1. 

1.  If  a  man  borrow  a  note  of  another,  and  give 
his  accountable  receipt  for  it,  when  the  note  is  set- 
tled the  accountable  receipt  should  be  taken  up,  or 
it  may  be  given  in  evidence  in  an  action  for  money 
lent  and  advanced,  or  for  money  had  and  received. 

Hart  v.  Hosack,  (25)    49 

2.  An  indorsee  of  a  firm  of  which  he  is  a  member 
may,  on  an  indorsement  made  by  himself  in  the 
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name  of  the  firm,  maintain  an  action  against  the 
maker  of  a  promissory  note. 

Kirby  v.  Cogftwetf,  (505)    247 

See  Agreement,  1 :  Bill  of  Exchange ;  Corporation, 
1 ;  Evidence,  1, 9 ;  Indorsement ;  Limitation,  1 ;  Part- 
nership, 1;  2,  Practice,  83;  Venue,  2;  Witness,  5. 

PROMISSORY  NOTE— Caines'  Rep.  2. 

1.  If  a  maker  of  a  note  cannot  be  found  when  :.t  is 
due,  evidence  of  that  is  sufficient  to  support  the 
general  averment  that  the  note  was  presented,  and 
payment  refused.    If  the  indorser  of  a  note  dated 
in  New  York,  have  a  house  there,  and  also  one  on 
York  Island,  notice  of  nonpayment  left  at  his  house 
in  New  York  is  good.    If  a  holder  of  a  note  release 
one  of  several  joint  makers,  excepting  from  such 
liability  as  he  may  be  under  to  the  indorsers,  those 
indorsers  cannot  in  an  action  against  them  by  such 
holder  set  up  such  release  in  discharge.    If  the  in- 
dorser of  a  note  die  before  it  fall  due,  and  the  holder 
in  an  action  against  the  executors  state  that  the  in- 
dorser promised  in  his  lifetime  to  pay,  it  is  fatal, 
and  on  such  a  count  a  recovery  cannot  be  had. 

Stewart  v.  Eden  et  al.,  (121)    35O 

2.  A  note  given  as  a  collateral  security  for  a  judg- 
ment recovered,  cannot,  in  the  hands  of  a  bona  floe 
holder,  be  impeached  on  account  of  usury  in  the 
suit  on  which  the  judgment  was  recovered. 

Steuxirt  v.  Eden,  (150)    364 

3.  A  judgment  recovered  by  the  United  States  is  a 
good  consideration  for  a  note  to  the  district  attor- 
ney, and  not  inquirable  into  in  an  action  upon  it  by 
him,  though  satisfaction  be  not  entered  upon  the 
judgment.    A  note  given  in  the  name  of  a  firm  for 
a  private  debt  of  one  partner  is  void  in  the  hands  of 
the  creditor,  as  against  the  firm,  if  given  without 
the  consent  of  the  partnership,  and  even  as  against 
a  friendly  indorser,  indorsing  at  the  request  of  the 
partner  debtor,  and  not  knowing  the  note  was  not 
given  for  a  partnership  debt. 

Livingston  v.  Hastie  et  al. 
The  Same  v.  Turie,  (246)    41O 

4.  If  a  note  fall  due  on  a  Sunday,  payment  must 
be  demanded  on  the  Saturday.    An  indorser  of  the 
promissory  note  of  an  insolvent  is  not  chargeable 
without  a  previous  demand  on  the  maker,  and  no- 
tice, though  the  indorsement  has  been  without  any 
consideration,  and  merely  to  give  currency  to  the 
paper.    Notice  to  the  indorser,  if  previous  to  a  de- 
mand on  the  maker,  is.  bad.  though  it  be  on  the  first 
day  after  the  expiration  of  the  days  of  grace. 

Jackson  v.  Richards,  (343)    455 

5.  A  promissory  note,  payable  on  demand,  if  ne- 
gotiated by  the  payee  a  long  time  after  made,  is,  in 
the  hands  of  the  indorsee,  subject  to  all  equities  to 
which  it  would  have  been  liable  in  the  hands  of  the 
payee  himself.    What  shall  be  a  reasonable  time  for 
demanding  payment  of  a  note  payable  on  demand 
is,  when  the  facts  are  agreed  on,  matter  of  law.    If 
a  debtor,  for  the  benefit  of  all  creditors,  give  to 
trustees  a  bond  to  the  amount  of  all  his  debts,  on 
which  judgment  is  recovered,  and  he  afterwards 
give  a  note  to  an  individual  creditor  for  the  amount 
of  his  separate  debt,  such  note  will  IK-  satisfied  by 
such  creditor's  discharging  the  debtor  from  execu- 
tion on  the  judgment  issued  at  the  request  of  the 
creditor,  and  the  assent  of  the  trustee*  to  the  dis- 
charge will  be  implied.    A  plea  in  bar,  admitting  a 
note  declared  on,  cannot  depart  from  the  venue  in 
the  declaration,  and,  therefore,  need  not  give  one. 
In  all  cases  of  demurrer,  if  it  be  not  a  frivolous  one, 
the  court  will,  even  after  judgment  pronounced, 
give  leave  to  withdraw  it,  and  plead  issuably,  if 
asked  for  during  the  term  in  which  judgment  was 
given. 

Furman  v.  Hankin,  (36fl)    407 

See  Action,  1 ;  Consideration,  1 ;  Payment,  2 ;  Plea 
and  Pleading,  6. 

PROMISSORY  NOTE— Caines'  Rep.  8. 

1.  The  release  of  one  of  two  joint  signers  of  a 
promissory  note,  under  the  act  giving  relief  in  cases 
of  insolvency,  is  no  discharge  of  the  other. 

Tookerv.  Bennett  rt  al.,  (4)    482 

2.  When  a  note  demandable  immediately  is  on  in- 
terest from  any  given  month,  without  particular- 
izing the  year,  it  means  the  month  of  that  name  an- 
tecedent to  the  date  of  the  note. 

Whitney  v.  Cm«t7>»/,  (*»>    531 

8.  A  promissory  note  without  words  of  negoti- 
ability, mav,  in  an  action  by  the  payee  against  the 
maker,  be  declared  on  as  a  note  within  the  statute. 
Downing  r.  Backenstoe*,  (137)    564 

4.  An  action  will  not  lie  on  a  note  given,  with  a 
blank  for  the  date,  on  consideration  of  signing  an 
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insolvent's  discharge,  and  to  be  filled  up  after  his 
exoneration,  though  subsequent  to  its  being  so  filled 
up,  the  maker  promises  to  pay  it,  and  have  a  auf- 
flciency  in  number  and  value,  without  the  payee, 
such  note  being  void  in  its  creation,  and  not  tataf 
capable  of  being  set  up  by  a  subsequent  promise.  A 
note  indorsed  to  a  third  person  in  trust  for  the  ben- 
efit of  some  relative  of  the  indorser's  is,  on  an  act  i<  m 
by  the  indorsee,  open  to  the  same  objections  as  If 
the  suit  had  Item  by  the  iudorser. 

Pajfne  v.  Eden,  (213)    612 

5.  In  an  action  by  a  tiona   Ade  holder  of  a  note, 
taken  before  due,  against  the  maker,  the  considera- 
tion cannot  be  inquired  into,  if  the  instrument  be 
not  void  in  its  creation.    The  letters  of  an  indorser 
maybe  adduced  to  contradict  his  testimony  as  to 
the  time  of  his  indorsing,  and  it  is  for  the  jury  to 
determine,  whether  his  oath  or  letters  are  to  be 
credited. 

Baker  et  al.  v.  Arnold,  (2T9)    644 

6.  The  note  of  an  infant  given  in  the  course  of 
trade,    cannot   be   enforced   against   him    by    the 
payee. 

Van  Winkle  v.  Ketcham,  (823)    664 

See  Arbitration,  1 ;  Plea  and  Pleading,  3. 

PROMISSORY  NOTE- Caines1  Cas.  1. 
If  one  of  three  joint  makers  of  a  promissory  note 
die  solvent,  and  the  two  survivors  be  Insolvent, 
equity  will  order  payment  out  of  the  assets  of  the 
deceased. 

Jenkins  v.DeOroot,  (122)    739 

PROMISSORY  NOTE-Cainea1  Caa.  2. 

1.  A  promissory  note  falling  due  in  New  York  on 
the  4th  of  July,  fa  payable  the  3d,  the  4th  being  by 
custom  a  public  holiday  in  that  place. 

Leu&  v.  Burr,  (1»)    8O« 

2.  When  a  note  fa  purchased  after  due,  every  pre- 
sumption fa  to  be   made   against  the  purchaser. 
There-fore,  if  he  state  it  to  have  been  generally  in 
such  a  year,  and  the  maker  has  assigned  his  prop- 
erty under  the  insolvent  law,  on  the  16th  of  Janu- 
ary in  that  year,  it  shall  be  presumed  the  purchase 
was  after  the  assignment.    A  note  purchased  after 
due,  and  after  an  assignment  under  the  insolvent 
law,  cannot,  in  an  action  by  the  assignee*.  In  the 
name  of  the  insolvent,  be  set  off  against  a  debt  due 
to  the  insolvent's  estate. 

Johnxon  r.  B/ood0ood,  (303)    83O 

3.  An  action  is  maintainable  in  our  courta  on  a 
promissory  note  within  our  statute  by  the  holder, 
though  made  in  Connecticut,  where  the  guit  must 
be  in  the  name  of  the  original  payee. 

Lodge  r.  Phelj*.  (381)    836 

See  Insolvent :  Covenant. 

PROMOTIONS— Caines'  Rep.  2. 
Mr.  Jitstice  Kent  to  be  Chief  Justice,  rice  Lewis, 
Ch.  J.,  elected  Governor.     Daniel  D.  Tompkina  to 
be  Judge. 

PROOF-Cainea'  Rep.  8. 
See  Consideration,  1. 

PROPOSITION  FOR  INSURANCE— Cainee'  Rep.  2. 
See  Insurance,  11. 

PROTEST-Caines*  Rep.  2. 
See  Consideration,  1. 

PROVISO-Caines'  Rep.  8. 
Bee  Practice,  59. 

PROVISIONS—  Cainea'  Rep.  1. 
See  Average,  2. 

PUBLICATION-  Caines'  Rep.  1. 
Sec  Libel. 

PUBLIC  ACTS— Cainea'  Caa.  1. 
See  Turnpike  Act*.  1. 

PUBLIC  OFFICER— Cainea'  Rep.  2. 
See  Practice,  46. 

PUBLIC  PROSECUTIONS—  Cainea'  Rep.  1. 
1.  A  public  prosecution  must  be  at  the  expense  of 
the  prosecutor,  unless,  on  disclosure  of  hte  circum- 
stance, the  court  find    him   an  object  of   public 
charity. 

Ex-Parte  Manning,  (58)    6S 

PUBLIC  RIVERS— Cainea'  Rep.  3. 
See  Rivera. 
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PUTS  DARREIN  CONTINUANCE— Calnoe'  Rep. 

See  Practice,  83. 

PUIS  DARREIN  CONTINUANCE-Caines'  Rep.  3. 
See  Practice,  79. 

PURCHASE-Caines'  Rep.  2. 
See  Attorney,  1 ;  Insurance,  17 ;  Sale,  1. 
PURCHASE— Caines'  Rep.  3. 
See  Insurance,  1 ;  Transitu,  1. 

PURCHASE— Caines'  Cas.l. 
See  Mortgage,  1. 

PURCHASE-Caines'  Gas.  2. 
1.  If  an  executor  has  a  power  to  sell  for  the  benefit 
of  a  third  person,  a  purchase  by  him  from  his  ceatui 
(rue  trust  is  not  favored  in  equity,  and  a  bill  by  him 
tor  a  specific  performance  cannot  be  maintained  ; 
but  it  seems  that  a  purchase  by  a  trustee,  who  is 
also  a  cestui  que  trust,  may,  if  to  save  the  property 
from  loss,  be  sustained. 

Monroe  v.  AUaire,  (183)    797 

See  Mortgage ;  Promissory  Note,  2 ;  Sale. 

PURSUIT— Caines'  Rep.  3. 
See  Animals  Ferae  Naturae. 

PUTTING  OFF  TRIAL-Caines'  Rep.  2. 
See  Practice,  36,  89. 


QUI  TAM  ACTION— Caines'  Rep.  2. 
See  Error,  2. 

QUI  TAM  ACTION— Caines'  Rep.  3. 
See  Practice,  59. 


RATIFICATION— Caines'  Gas.  2. 
See  Tenant  at  Will. 

REAL  ACTIONS— Caines'  Rep.  3. 
See  Practice,  61,  84. 

RE-ASSURANCE— Caines'  Rep.  3. 
See  Insurance,  9. 

RECEIPT— Caines'  Rep.  1. 
See  Practice,  58. 

RECEIPT— Caines'  Rep.  3. 
See  Evidence,  1. 

RECITAL— Caines'  Rep.  3. 
See  Misrecital ;  Practice,  68. 

RECITAL— Caines'  Cas.  2. 
See  Notice. 

RECOGNIZANCE— Caines'  Cas.  2. 
If  a  cognizance  in  a  homlne  repUgiando  be  that 
the  slave  claimed  should  prove  his  liberty,  and  per- 
sonally appear  in  court  and  prosecute  his  suit  with 
effect,  it  is  forfeited  by  the  appearance  and  surren- 
der of  the  slave  to  the  person  claiming,  notwith- 
standing he  be  on  such  surrender  accepted. 

Covenhaven  v.  Seaman  et  al.,  (322)    836 

RECORD— Caines'  Rep.  1. 

See  Escape,  1 ;  Intrusion,  1 ;  People,  1 ;  Practice, 
3,  30,  83;  Venire,  I. 

RECORD— Caines'  Rep.  2. 
See  Practice,  91,  93. 

RECORD— caines'  Rep.  3. 

See  Certiorari,  1 ;  Nisi  Prius  Record;  Practice,  24, 
26,  71. 

RECOVERY  IN  VALUE— Caines'  Rep.  3. 
See  Covenant,  1. 

REDEMPTION-Caines'  Cas.  1. 
See  Mortgage,  1. 

REDEMPTION— Caines'  Caa.  2. 
See  Computation  of  Value ;  Mortgage ;  Pledge. 

886 


RE-ENTRY-Caines'  Rep.  2. 

See  Ejectment,  4. 

REFERENCE—  Caines'  Rep.  2. 
See  Practice,  51. 

REFERENCE— Caines'  Rep.  3. 
See  Practice,  4,  44.  73. 

REFERENCE   AND    REFEREES-Caines'  Rep.  1. 
See  Practice,  5,  41,  48,  51,  58,  68. 

REGISTER-Caines'  Rep.  1. 
See  Insurance,  15. 

REGISTRY  AND  REGISTERING— Cainea'  Cas.  1. 
See  Mortgage,  3. 

REGUL43  GENERALES-Caines'  Rep.  2. 

1.  As  to  the  admission  of  counsel,  (261)    418 

2.  For  trial  by  proviso,  (386)    470 

3.  As  to  admission  of  counsel  and  oaths, 

(386,  387)    470 

4.  As  to  costs  in  error  in  certtorari,          (387)    476 

REHEARING— Caines'  Cas.  1. 
See  Practice,  1. 

RELATION— Caines'  Rep.  3. 
See  Trespass,  3. 

RELATION— Caines'  Cas.  2. 
See  Sale. 

RELEASE— Caines'  Rep.  1. 
See  Witness,  1. 

RELEASE— Caines'  Rep.  2. 
See  Promissory  Note,  1 ;  Witness,  1. 

RELEASE— Caines'  Rep.  3. 
See  Promissory  Note,  1. 

RELEASE— Caines'  Cas.  2. 
See  Surety ;  Water. 

RELIEF-Caines'  Cas.  1, 
See  Practice,  2. 

RELIEF-Caines'  Cas.  2. 
See  Practice,  1. 

RENEWING  RULE-Caines'  Rep.  2. 
See  Practice,  48. 

RENT— Caines'  Rep.  2. 
See  Ejectment,  4 ;  Bankrupt,  1. 

REPAIRS-Caines'  Rep.  2. 
See  Insurance,  7. 

REPLICATION— Caines'  Rep.  2. 
See  Plea  and  Pleadings,  2. 

REPORT— Caines'  Rep.  1. 
See  Reference  and  Ref erees. 

REPORT— Caines'  Rep.  3. 
See  Practice,  73 ;  Reference. 

REPRESENTATION— Caines'  Rep.  1. 
See  Concealment ;  Insurance,  10. 

REPRESENTATION-Caines'  Rep.  2. 
See  Insurance,  11,  13, 19. 

REPRESENTATION— Caines'  Rep.  3. 
See  Insurance,  4. 

RESIDENCE— Caines'  Rep.  2. 
See  Debtors,  Absconding  and  Absent,  1. 
RESIDENCE-Caines'  Rep.  3. 
See  Error,  1 ;    Non-Residence ;  Practice,   63 ;  Ve- 
nire, 1,  2. 

RESIDUUM— Caines'  Rep.  2. 
See  Devise,  2.  '  .  , 

HESTITUTION-Caines'  Rep.  1. 
1.  If  a  man  be  turned  out  of  possession  by  a  mis- 
take in  executing  a  writ  of  possession  against  him 
instead  of  another,  the  court  will,  on  motion,  order 
restitution. 

Reynolds,  ex-parte,  (500)    244 

See  Insurance,  16 ;  Practice,  86. 
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BESTITUTION-Caines'  Rep.  3. 
.See  Trespass,  3. 

RE-RESTITUTION—  Caines'  Rep.  1. 
;See  Forcible  Entry  and  Detainer,  1. 

RE-RESTITUTION—  Caines'  Hep.  2. 
;See  Forcible  Entry  and  Detainer,  1. 

RE-RESTITUTION—  Caines'  Rep.  3. 
See  Trespass,  3. 

RESTORATION—  Caines'  Cas.  1. 
See  Insurance,  1. 

RETAINER  OF  ATTORNEY—  Caines'  Rep.  3. 
See  Practice,  12,  16,  50. 

RETURN—  Caines'  Rep.  1. 
See  Sheriff,  1  ;  Witness,  7. 

RETURN—  Caines'  Rep.  3. 
See  Practice,  5,  9,  30,  35,  56,  68. 

RETURN  OF  WRIT—  Caines'  Rep.  2. 
1.  A  return  by  the  deputy  sheriff,  in  his  own  name, 
:as  deputy  sheriff,  is  not  a  return  by  the  sheriff. 

Simonds  v.  Catlin.  (61)    318 

See  Amendment,  2  ;  Certiorari,  1,  2  ;  Execution,  1  ; 
Practice,  87,  90. 

RETURN  OF  WRIT—  Caines'  Rep.  3. 
See  Practice,  18,  92. 

REVIEW—  Caines'  Cas.  1. 
See  Practice,  1. 

RIGHT—  Caines'  Rep.  3. 
See  Writ  of  Right. 

RIVERS—  Caines'  Rep.  3. 

1.  The  Hudson  is  a  public  river  above  tide  water, 
~ut  #emble. 

Palmer  et  al.  v.  Mulligan,  (307)    655 

See  Watercourse. 

ROADS—  Caines'  Rep.l. 
See  Turnpikes. 

ROBBERY—  Caines'  Cas.  1 
See  Executor,  1. 

ROLL—  Caines'  Rep.  3. 
See  Issue  Roll.    • 

RULE  TO  DECLARE—  Caines'  Rep.  3. 
.See  Practice,  21. 

RULE  TO  PLEAD—  Caines'  Rep.  3. 
;See  Practice,  18. 

RULE  TO  SHOW  CAUSE—  Caines'  Rep.  2. 
See  Practice,  55. 

RULES,  ENTRY  OF—  Caines'  Rep.  1. 
See  Practice,  2,  44. 

RULES  OF  COURT—  Caines'  Rep.  1. 

1.  Rules  in  partition. 

Seaman  v.  Davenport,  (7)  ; 

Neilsnn  V.  Cox,  (121)     39,  92 

2.  Rule  as  to  non-enumerated   and  enumerate 


motions. 


239 


. 
3.  Rules  as  to  admission  of  persons  as  counselors 

(494)    239 


SAILING     ON      VOYAGES     INSURED-Cainos 
Rep.  2. 

See  Insurance,  8. 

SALE— Caines'  Rep.  2. 

1  Sale  bv  the  vendee,  of  goods  purchased  with  his 
own  promissory  note  at  sixty  days,  and  loft  In  the 
possession  of  the  vendor,  who  shows  them  ns  t 
vendee's,  is  good  against  one  by  the  vendor  suKm- 
quently  made  in  consequence  of  the  bankruptcy 
of  the  vendee,  whose  vendee  may  maintain  trover 
for  them,  as  the  showing  the  goods  by  the  vendor 
operated  in  favor  of  a  bniia  Me  purchaser  as  a  de- 
livery, and  put  an  end  to  the  transit. 

Hunn  r.  Bmrnc, 
•CAI.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 


2.  A  sale  of  the  proportion  of  one  of  the  joint  own- 
ers of  a  cargo,  with  the  consent  and  advice  of  all 
he  others,  severs  the  tenancy  in  common,  and  the 
vendee  may  maintain  trover  for  it  against  the  other 
partners. 

Selden  v.  Hicknck,  (166)    371 

See  Payment,  2 ;  Practice,  41 ;  Warranty,  1. 

SALE— Cainee'  Rep.  3. 
See  Insurance,  1 ;  Slaves,  1 ;  Transitu,  1. 

SALE— Caines'  Cas.  1. 
See  Mortgage,  1.    Equity  of  Redemption,  1. 

SALE— Caines'  Cas.  2. 

1.  If  a  bargain  for  the  purchase  of  land  be  con- 
luded,  andut  tl \piiiitionof  some  time  thr  con- 
veyances duly  executed,  the  subsequent  deeds  will 
so  far  have  relation  to  the  day  of  concluding  the 
aaixain,  that  an  intermediate  sale  by  the  vendee 
will  be  good  against  him  and  his  privies,  and  the 
possession  of  the  original  vendor  cannot  be  urged 
»s  a  possession  adverse  to  the  vendee,  and  there- 
fore, that  nothing  passed  by  his  deed. 
Jachson,  ex  dem.  Lnnn  Officers  of 

Rcnxxelatr,  et  al.  r.  BuU,  (301)    8*8 

See  Computation  of   Value;     Mortgage;     Pur- 
chase ;  Statute  of  Frauds,  2 ;  Surety. 

SATISFACTION— Caines'  Rep.  2. 
See  Promissory  Note,  5. 

SATISFACTION— Cainea'  Rep.  3. 
See  Practice,  75. 

SATISFACTION-Caines1  Cas- 1. 
See  Mortgage,  2. 

SCIRE  FACIAS-Caines'  Rep.  1. 
See  Practice,  44. 

SCIRE  FACIAS— Caines'  Rep.  8. 
See  Practice,  22. 

SEAL— Caines'  Rep.  2. 
See  Bond,  1 ;  Evidence,  2. 

SEAWOHTHINESS-Cainea'  Rep.  1. 
1.  If  the  facts  given  in  evidence  manifestly  show 
a  want  of  seaworthiness,  and  the  jury  find  against 
him,  the  court  will  set  aside  the  verdict,  notwith- 
standing the  jury,  at  the  time  of  giving,  declare  they 
rest  their  decision  on  the  whole  matter  in  evidence. 
Mumfnril  v.  Smith,  (530)    864 

See  Insurance,  1.  8, 11, 12. 

SEAWORTHINESS— Caines'  Rep.  2. 
See  Insurance,  7. 

SECURITY  FOR  COSTS— Caines'  Rep.  3. 
See  Practice,  62. 

SEIZED  AND  SEISIN-Caines'  Rep.  2. 
See  Construction  of  Words,  1. 

SEISIN— Caines'  Rep.  1. 

See  Estoppel,  1 :  Forcible  Entry  and  Retainer,  1 ; 
Intrusion,  1 ;  People,  1 ;  Venue,  1. 

SEIZURE-Caines'  Rep.  1. 
See  Justification,  1. 

SERVICE— Caines'  Rep.  1. 
See  Practice,  31,  32,  B2,  67,  70. 

SERVICE— Caines'  Rep.  2. 
See  Practice,  18,  67,  8». 

SERVICE— Taincs'  Rep.  8. 
See  Practice,  13,  37,  46,  48. 

SESSIONS— Caines'  Rep.  1. 
See  Indictment,  1. 

SESSIONS— Caines'  Cas.  2. 

The  sessions  cannot  grant  a  new  trial  on  the 
merits;  if  they  do,  &mamkinnu<  will  go,  forbidding 
them  to  proceed. 

The  Peop/«  r.  Seiwionf  of  Chtnan\f»,    <31») 

SETTING  DOWN  CAUSES—  Caines1  Cafcfc. 
See  Practice,  3. 

SET-OFF— Caines'  Rep.  1. 
See  Practice,  68. 

887 


xxxvi 


GENERAL  INDEX. 


SET-OFF— Caines'  Hep.  2. 

1.  In  an  action  by  assignees  of  a  bankrupt,  for 
money  due  their  bankrupt  as  supercargo,  the  de- 
fendant cannot  set  off  a  claim  against  the  bank- 
rupt for  not  keeping  his  vessel  fully  insured,  the 
same  being  then  unliquidated. 

Brown  v.  Cuming,  (33)    3O3 

2.  Where  there  are  joint  and  several  suits  against 
the  same  defendants,  and  costs  allowed  them  in 
some,  but  damages  assessed  against  one,  in  another, 
the  costs  allowed  them  in  all  may  be  set  off  against 
the  damages  recovered,  but  not  against  the  costs  in 
that  suit,  the  plaintiff's  attorney  having  a  lien  upon 
them. 

Cole  v.  Grant,  (105)    342 

3.  If  an  assurer  know  that  a  policy,  though  in  the 
name  of  the  broker,  is  in  fact  effected  on  account 
of  another,  a  set-off  of  a  debt  due  from  the  broker 
cannot  be  made  in  a  suit  by  him,  on  that  policy, 
though  it  be  carried  on  in  his  own  name. 

Gordon  v.  Church,  (299)    434 

SET-OFF— Caines'  Rep.  3. 

1.  In  a  special  action  on  the  case  for  damages,  a 
notice  of  set-off  cannot  be  given. 

Keeler  v.  Adams,  (84)    525 

2.  Judgment  in  the  Common  Pleas  may  be  set  off 
against  those  in  this  court. 

Schermerhorn  v.  Schermerhoni,         (190)    6OO 
See  Partnership,  1 ;  Practice,  74. 

SET-OFF— Caines'  Cas.  2. 

Where  goods  are  sold  by  the  known  factor  of  a 
house,  a  set-off  cannot  be  made  against  them  by  the 
purchaser,  for  a  debt  due  from  the  factor  in  his 
own  right,  if  the  goods  be  actually  those  of  the 
principal,  though  the  factor  do  carry  on  business 
for  himself,  and  nothing  be  said  at  the  time  of  sale, 
respecting  the  ownership  of  the  goods. 

Browne  et  al.  v.  Robinson  et  al.,          (341)    842 
See  Promissory  Note,  2. 

SEVERANCE— Caines'  Rep.  2. 
See  Sale,  2. 

SEVERANCE  IN  PLEADING— Caines'  Rep.  1. 
See  Practice,  13. 

SHERIFF— Caines'  Rep.  1. 

1.  A  former  sheriff,  after  a  lapse  of  five  years,  will 
not  be  ordered  to  amend  his  return,  according  to 
the  truth  of  the  case,  by  stating  that  the  defendant 
had  escaped  from  prison,  if  it  was  at  the  time  when 
many  others  forcibly  broke  out. 

Potter  y.  Brings,  (57)    62 

2.  The  court  will  not  grant  a  rule  against  a  sheriff 
to  show  cause  why  an  information  should  not  be 
filed  against  him  for  false  swearing,  on  a  plea  of 
retaking  and  fresh  pursuit,  if  it  appear  that  the 
prisoner  had  before  broken  his  bonds,  and  an  action 
be  pending  for  the  escape. 

The  People  v.  Dole,  (181)     115 

3.  If  a  levy  be  made  on  lands,  the  sheriff  will  be 
entitled   to  his  poundage  on   the   sum  indorsed, 
though,  in  consequence  of  a  compromise,  he  do  not 
sell. 

Httdreth  v.  Etttce,  (192)    12O 

See  Escape,  1,2;  Practice,  11. 

SHERIFF— Caines'  Rep.  2. 

See  Sheriff's  Sale,  1 ;  Return  of  Writ,  1 ;  Execu- 
tion, 1. 

SHERIFF— Caines'  Rep.  3. 
See  Practice,  8 ;  Trespass,  2. 

SHERIFF— Caines'  Cas.  1. 
See  Equity  of  Redemption,  1. 

SHERIFF'S  SALE— Caines'  Rep.  2. 
1.  A  sheriff's  sale  is  within  the  statute  of  frauds ; 
an  estate,  therefore,  will  not  pass  by  it,  without 
deed  or  note  in  writing,  signed  by  the  sheriff. 

Simonds  v.  Cattin,  (61)    318 

SHERIFF'S  SALE— Caines'  Rep.  3. 
1.  A  sheriff's  sale  under  a  fl.  fa.  is  not  void,  be- 
cause on  a  judgment  confessed  on  a  bond  given  by 
a  man  otherwise  in  debt,  and  the  obligee  declare  he 
means  to  favor  the  obligor  and  his  family,  one  of 
whom  is  accepted  as  the  purchaser  under  the  exe- 
cution without  paying  the  sheriff  the  consideration 
money,  and  the  family  of  the  oblisror  continue  in 
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possession  as  before.    Aliter,  if  it  appear  that  the 
bond  was  not  for  an  actual  debt. 

Jackson  v.  BrowiieU,  (222)    61 T 

See  Ejectment,  1. 

SHIP— Caines'  Hep.  3. 

See  Arrest  of  Ships ;  Master  of  Ship ;  Owner  of 
Ship ;  Proceedings  Against  Ships. 

SHIP  OWNER— Caines'  Rep.  1. 
See  Carrier,  1 ;  Insurance,  11. 

SHIP  OWNER— Caines'  Rep.  2. 
See  Insurance,  15 ;  Master  of  Ship,  1 ;  Set-Off,  1 ;. 
Witness,  1. 

SHIP   OWNERS— Caines' Rep.  3. 
See  Owner  of  Ship. 

SISTER  STATES— Caines'  Rep.  3. 
See  Debt,  1 ;  Insolvent  and  Insolvent  Law,  1. 

SLANDER-Caines'  Rep.  1. 

1.  In  slander,  for  saying  of  the  plaintiff  that  he 
was  perjured,  and  a  particular  perjury  pleaded  in 
justification,  the  court  will,  on  affidavit  of  the  ab- 
sence of  the  witness,  by  whom  it  was  to  be  proved,, 
give  leave  to  amend  by  pleading  another  perjury, 
on  payment  of  costs. 

Graham  v.  Woodhull.  (497)    242 

See  Action,  2 ;  Struck  Jury,  1,  2. 

SLANDER— Caines'  Rep.  2. 

1.  In  action  for  saying  of  another  "  he  is  perjured," 
it  is  enough  to  prove  the  words  spoken,  and  that- 
they  refer  to  the  plaintiff.  If  it  appear  that  they 
were  spoken  in  an  inferior  or  particular  court,  the 
competence  of  that  court  to  administer  an  oath 
need  not  be  proved,  but  its  incompetence  must  ap- 
pear from  the  defendant. 

Green  v.  Long,  (91)    33& 

SLAVES— Caines'  Rep.  3. 

1.  A  sale  of  the  services  of  a  slave  is  the  same  a& 
a  sale  of  a  slave.  A  slave  imported  into  this  State, 
after  June,  1785,  and  sold  after  October,  1801,  is- 
within  the  protection  of  the  Act  of  1788,  and  en- 
titled to  be  free,  notwithstanding  the  law  of  1788  is- 
repealed  by  that  of  April,  1801,  he  having  acquired, 
under  the  statute  of  1788,  a  right  not  to  be  sold, 
which  right  is  preserved  to  him  by  the  proviso  in 
the  repealing  Act  of  1801. 

Link  v.  Beuner,  (325)    665- 

SLIPAGE-Caines'  Rep.  1. 
See  Corporation,  2. 

SPECIAL  MATTER— Caines'  Rep.  3. 
See  Practice,  70. 

SPECIAL  PLEA— Caines'  Rep.  2. 
See  Plea  and  Pleading,  2. 

SPECIAL  VERDICT— Caines'  Rep.  2. 
See  Addition,  1 ;  Practice,  28. 

SPECIFIC  PERFORMANCE— Caines'  Cas.  2. 
See  Purchase ;  Statute  of  Frauds,  1. 

STAATS'  PATENT-Caines'  Hep.  2. 
1.  Poplope's  Kill,  and  four  chains  on  each  side  of 
it,  to  a  pond  of  water,  over  the  mountains,  and  four 
chains  round  it,  are  in  the  grant  of  Staats'  patent. 
The  west  line  of  Staats'  patent  is  a  line  twenty 
chains  from  the  river  Hudson,  from  the  northwest 
course  of  the  patent  to  the  head  of  the  Assinna- 
painck,  not  in  a  straight  line,  but  in  such  a  line  as 
that  some  part  of  the  river  may  from  every  point, 
of  the  line  be  within  twenty  chains,  though  other 
parts  may  be  further  from  it. 

Jackson,  ex  dem.  Donaldson,  v.Lucett, 

(363)    464 

STAKE— Caines'  Rep.  1. 
See  Evidence,  9. 

STAMP— Caines'  Rep.  1. 
See  Insolvent,  1. 

STATUTE— Caines'  Rep.  2. 
See  Evidence,  3. 

STATUTES-Caines'  Rep.  3. 

1.  If,  in  a  statute,  a  clause  creating  a  new  offense,, 
and  inflicting  a  penalty,  be  so  defectively  word- 

9Ai.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 
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ed,  that  by  one  part  it  appears  to  be  recoverable  in 
a  summary  way,  and  by  another  according  to  the 
usual  course  of  proceeding,  the  latter  shall  be  pre- 
ferred. Therefore,  debt  in  such  cases  will  lie.  All 
statutes  giving  summary  modes  of  recovery  are  to 
be  strictly  construed. 

Bennett  v.  Ward,  (259)    634 

See  Misrecital,  1. 

STATUTE  OF  FRAUDS— Cainea'  Rep.  1. 
See  Frauds,  Statute  of. 

STATUTE  OF  FRAUDS— Caines'  Rep.  2. 
See  Ejectment,  1 ;  Sheriff's  Sale,  1. 

STATUTE  OF  FRAUDS— Caines1  Cas.  2. 

1.  Payment  of  consideration  money,  possession, 
and  making  improvements,  take  a  case  out  of  the 
statute  of  frauds,  and  will  entitle  to  a  decree  for  a 
specific  performance. 

Wetmore  v.  White  et  al.  (87)    77O 

2.  A  sale  by  loan  omcers  is  within  the  statute  of 
frauds. 

Jacknon,  ex  dem.  The  Loan  Officers  of 
Renaselaer  et  al.  v.  Butt,  (301)    829 

See  Gift. 

STAY  OF  PROCEEDINGS— Caines'  Rep.  1. 
See  Practice,  48,  69,  77,  87,  94. 

STAYING  PROCEEDINGS— Caines'  Rep.  2. 
See  Practice,  24,  80. 

STAY  OF  PROCEEDINGS— Caines'  Rep.  3. 
See  Practice,  1,  3,  6,  31,  72,  73. 

STIPULATION— Caines'  Rep.  1. 
See  Practice,  4,  43, 47 

STIPULATION— Caines'  Rep.  2. 
See  Practice,  6,  7, 13,  20, 47,  78. 

STIPULATION-Caines'  Rep.  3. 
See  Practice,  15,  42, 55. 

STRIKING  OUT  COUNTS  AND  DEMISES— Caines' 

Rep.  1. 
See  Practice.  15. 

STOCK  IN  COMPANIES-Caines'  Cas.  1. 
See  Turnpike  Acts,  1. 

STRUCK  JURY— Caines'  Rep.  1. 

1.  If  a  cause  be  important  or  intricate,  it  is  a  cause 
for  a  struck  jury.    But  the  cause  ought  to  be  at 
issue  ut  semh.,  and  if  the  action  be  for  words,  the 
truth  of  them  ought  to  be  denied. 

Spencer  v.  Sampson,  (498)    242 

2.  For  want  of  these  circumstances,  a  struck  jury 

Foot  v.  Groswell,  (498)    243 

STRUCK  JURY— Caines'  Rep.  2. 
See  Practice,  1,  82. 

STRUCK  JURY— Caines'  Rep.  3. 
See  Practice,  7 ;  Venue,  3. 

SUBMISSION-Caines'  Rep.  3. 
See  Arbitration,  1, 3. 

SUBPCENA— Caines'  Rep.  2. 
See  Practice,  12,  65. 

SUBSTITUTION— Caines'  Cas.  1. 
See  Mortgage,  2. 

SUGGESTION— Caines'  Rep.  3. 
See  Practice,  71. 

SUMMARY  PROCEEDINGS— Caines'  Rep.  3. 
See  Practice,  86 ;  Statutes,  1. 

SUMMONS— Caines'  Rep.  3. 
See  Practice,  51. 

SUPERCARGO— Caines'  Rep.  1. 
See  Insurance.  71. 

SUPERCARGO— Caines'  Rep.  2. 
See  Commissions,  1 ;  Set-Off,  1. 

SUPERSEDEAS— Caines'  Rep.  3. 
See  Practice,  88. 
CAI.  REPS.,  1,  2,  3,  &  CAT.  CAS.,  1,  2. 


SURETY-Canes'  Cas.  2. 

1.  If  a  surety  engage  to  make  good  the  deficiency 
arising  from  a  sale  of  goods  at  a  given  place,  and 
consigned  to  the  person  to  whom  the  security  is 
given,  who  has  the  whole  control  of  the  adventure, 
a  sale  by  the  consignee  at  another  place,  releases  the 
surety. 

Ludlow  et  al.  v.  Simond,  (1)    747 

SURPLUSAGE-Cainea'  Rep.  3. 
See  Practice,  74. 

SURPRISE-Caines1  Rep.  2. 
See  Practice,  35. 

SURRENDEK-Caines'  Rep.  3. 
See  Practice,  58. 

SURROGATE— Caines'  Cas.  2. 
1.  The  Surrogate  has  a  discretionary  power  to  elect 
out  of  those  or  the  next  of  kin  of  the  intestate,  any 
one  in  an  equal  degree,  and  grant  to  such  person 
the  administration. 

Taylor  v.  Delancey,  (143)    78ft 

SURVEY— Caines'  Rep.  3. 
See  Insurance,  6 ;  Practice,  3. 

SURVlVORSHIP-Caines'  Cas.  1, 
See  Promissory  Note,  1. 


TACKING-Caines'  Cas.  1. 
See  Mortgage,  3. 

TAKING  TO  GOODS-Caines'  Hep.  2. 
See  Insurance.  2. 

TAVERN-Caines'  Rep.  2. 
See  Trespass,  1. 

TAVERNS-Caines'  Rep.  8. 
See  Practice,  59,  82. 

TENANT-Caines'  Rep.  2. 
See  Ejectment,  2. 

TENANT  IN  COMMON-Caines'  Rep.  1. 
See  Possession,  1. 

TENANTS  IN  COMMON— Caines'  Rep.  2. 
1.  Tenants  in  common  may  make  a  joint  demise 
to  try  a  cause  in  ejectment. 

Jackson,  ex  dem.  Van  Den  Berg,  v.  Bra*lt, 

m   ••«:•-• 

See  Sale,  2. 

TENANTS  IN  COMMON-Calnea1  Cas.  2. 
1.  Where  several  patentees  bear  in  equal  propor- 
tions the  expense  or  obtaining  a  patent,  and  by  the 
recital  of  a  deed  among  themselves,  it  appears  they 
intended  to  purchase  in  common,  they  will  be  taken 
as  tenants  in  common,  and  not  as  joint-tenants, 
though  the  patent  be  to  them  jointly. 

Cuyler  et  al.  r.  Bradt  et  al.,  (336)    838 

TENANT  AT  WILL— Caines'  Cas.  2. 
1.  If  a  tenant  at  will  lease  lands,  the  mere  permit- 
ting the  lessee  to  build  and  enjoy  under  the  t«-nn. 
is  not  a  ratification  of  the  lease  by  the  owner  of  the 
land,  nor  will  it  prevent  him  from  Ji-intll.v  devtainjr 
it,  and  his  devisee  may  recover  in  ejectment  without 
notice  to  quit. 

Jnck»m,  ex  dem.  Van  Alen,  v. 
Rogers,  (314)    834 

See  Gift. 

TEXDEH—  Caines'  Rep.  1. 

See  Agreement,  1 ;  Insurance.  11 ;  Pleas  and  Plead- 
ings, 1. 

TENDER  AND  REFUSAL-Caines'  Rep.  t. 
See  Payment,  2. 

TEST ATUM— Caines'  Rep.  2. 
See  practice,  9. 

TEST  OF  WRIT— Caines'  Rep.  2. 
See  Practice,  9. 

TESTE  OF  WRIT— Caines'  Rep.  3. 
See  Practice,  92. 
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TIME— Cones'  Rep.  2. 
See  Day,  1. 

TIME  TO  PLEAD— Calnes'  Rep.  3. 
See  Practice,  80. 

TITLE-Calnes'  Rep.  1. 
See  Ejectment,  1. 

TITLE-Calnes'  Rep.  2. 

See  Adverse  Possession,  2 ;  Conveyance,  1 ;  Eject- 
ment, 2 ;  Plea  and  Pleadings,  1 ;  Warranty,  2. 

TITLING    CAUSES    AND    PLEADING  —  Caines' 

Rep.l. 
See  Practice,  13, 37,  71. 

TITLING  CAUSES— Caines'  Rep.  3. 
See  Practice,  20, 50. 

TOLLS— Caines'  Rep.  1. 

1.  Under  the  act  incorporating  the  first  company 
of  the  Great  Western  Turnpike  Road,  the  toll  is 
payable  though  the  person  nas  traveled  the  road 
less  than  ten  miles. 

Stuart  v.  Rich,  Q82)    116 

TOLL— Caines'  Rep.  2. 
See  Turnpike  Roads,  1. 

TOTAL  LOSS-Caines'  Cas.  2. 
See  Insurance,  2,  4. 

TRADE— Caines'  Cas.  1. 
See  Insurance,  5. 

TRANSITU— Caines'  Rep.  2. 
See  Sale,  1. 

TRANSITU-Caines'  Rep.  3. 
1.  If  a  vendor  deliver  to  his  vendee,  for  goods 
lying  in  a  public  store,  a  bill  of  parcels,  together 
with  an  order  on  the  storekeeper  for  their  delivery, 
the  vendor's  right  of  stopping  in  transitu  is  gone 
against  a  third  person,  purchasing  bona  fide  for  a 
valuable  consideration,  and  though  there  be  some 
suspicious  circumstances  attending  the  transaction, 
yet  if  they  have  been  fairly  submitted  to  a  jury,  the 
court  will  not  intend  there  was  any  fraud  so  as  to 
warrant  a  new  trial. 

HoUingsworth  v.  Napier,  (182)    594 

TRANSITORY  ACTION— Caines'  Rep.  2. 
See  Practice,  70,  71. 

TRANSLATIONS-Caines*  Rep.  2. 
1.  All  translations  from  foreign  languages  must 
"be  on  oath ;  one  by  a  consul  is  of  no  more  validity 
than  by  any  other  respectable  person. 

Vandervoort  et  al.  v.  Smith,  (155)    366 

TRAVERSE— Caines'  Rep.  1. 
See  Forcible  Entry  and  Detainer,  1. 

TRAVERSE— Caines'  Rep.  2. 
See  Forcible  Entry  and  Detainer,  1. 

TRAVERSE— Caines'  Rep.  3. 
See  Plea  and  Pleading,  2. 

TRESPASS— Caines'  Rep.  1. 

1.  Trespass  will  not  lie  against  an  inferior  officer 
for  executing  a  warrant  of  distress  on  a  house  liable 
to  be  assessed,  though  the  assessment  be  erroneous. 

Henderson  v.  Brown,  (92)    78 

2.  If  a  trespass  be  committed  in  a  town,  which, 
"before  action  brought,  is  subdivided,  it  may  be  laid 
as  in  the  original  township. 

Renaudet  v.  Crocken,  (167)    HO 

TRESPASS-Caines'  Rep.  2. 

1.  On  a  joint  plea  in  trespass,  a  separate  justifica- 
tion cannot  be  gone  into.    If  a  tavern  be  kept  in  the 
house  of  a  justice,  and  for  his  benefit,  though  the 
license  be  in  the  name  of  another,  who  also  lives  in 
the  house,  he  is  within  the  20th  section  of  the  Ten 
Pound  Act,  and  liable  to  trespass  for  issuing  execu- 
tion, as  he  has  no  jurisdiction,  and  if  the  plaintiff 
before  him,  and  the  constable  join  in  pleading  gen- 
eral issue,  they  will  be  liable  also. 

Schermerhiyni  et  al.  v.  Tripp,  (108)    344 

2.  In  trespass  in  the  Common  Pleas,  for  running 
foul  of  the  plaintiff's  vessel,  if  he  recover  only  six 
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cents  damages  and  six  cents  costs,  he  must  pay  costs 
to  the  defendant. 

ran  Cott  v.  NeguK,  (235)    4O5 

3.  In  trespass  yuare  claiitntm  freoit,  by  a  father, 
for  debauching  and  getting  his  daughter  with  child. 
per  (fuod,  <tc.,  the  grounds  of  the  action  are  the  loss 
of  service,  and  expenses  of  lying  in  :  it  is  therefore 
no  defense  to  show  the  daughter  to  be  unchaste, 
unless  the  father  has  connived  at  her  criminal  inter- 
course. 

Ackerley  v.  Halnes,  (292)    431 

See  Plea  and  Pleading,  1,  5;  Practice,  43. 
TRESPASS-Caines'  Rep.  3. 

1.  Trespass  will  not  lie  against  a  naval  officer  for 
bringing  out  of  her  course  a  neutral  vessel,  if  it  be 
done  in  pursuance  of  instructions  from  the  Secre- 
tary of  the  Navy,  although,  in  consequence  of  being 
so  taken  out  of  her  course,  she  be  captured  by  an- 
other nation  and  condemned  as  prize,  unless  there 
appear  to  be  collusion  between  the  captors  and  the 
defendant. 

Ruanv.  Perry,  (120)    554 

2.  In  an  action  against  a  sheriff  for  levying  on 
wrong  property,  to  warrant  a  certificate  that  the 
trespass  was  willful  and  malicious,  it  must  appear, 
either  that  the  execution  was  served  by  him,  or 
with  his  knowledge;   for  a  constructive  trespass 
does  not  make  it  voluntary. 

Tower  v.  Wilson,  (174)    59O 

3.  Trespass  will  not  lie  against  a  third  person,  act- 
ing under  a  license  from  one  who  was  in  possession 
under  a  writ  of  restitution  awarded  on  conviction 
for  a  forcible  entry  and  detainer,  by  a  court  having 
jurisdiction,  though  the  indictment  be  afterwards 
quashed,  and  re-restitution  directed ;  for  a  man  can- 
not be  a  trespasser  by  relation. 

Case  v.  De  Goes  et  al.,  (261)    636 

4.  If  a  defendant  be  liberated  from  confinement, 
for  want  of  being  charged  in  execution,  trespass 
will  not  lie  against  the  plaintiff  and  his  attorney  for 
imprisoning  him  a  second  time  on  a  ca.  sa.  issued  on 
the  old  judgment  in  the  suit  from  whence  he  was 
discharged,  the  process  being  only  voidable. 

Reynolds  v.  Carpeted.,  (267)    639 

5.  A  fortiori  if  such  defendant  obtain  his   dis- 
charge from  execution  under  the  Insolvent  Act,  his 
proceeding  under  that  law  being  a  confirmation  of 
the  execution,  and  a  waiver  of  the  error,  if  any. 

Reynolds  v.  Church  et  al.,  (274)    643 

TRIAL— Caines'  Rep.  1. 
See  Practice,  3,  47,  56 ;  Issue,  1 ;  Costs,  2. 

TRIAL— Caines'  Rep.  2. 
See  Practice,  5, 36,  46. 

TRIAL— Caines'  Rep.  3. 
See  Practice.  81. . 

TRIAL  BY  PROVISO— Caines'  Rep.  2. 
See  Practice,  96. 

TROVER— Caines'  Rep.l. 

1.  A  right  of  privilege  in  a  cargo  does  not  give 
such  an  interest  as  will  enable  the  purchaser  of  it  to 
maintain  trover,  if  the  consignee  has  not  assented 
to  the  selection  of  those  parts  which  are  purchased. 

Heyl  v.  Burling,  (14)    43 

2.  Trover  rests  upon  property  and  possession. 

Id.  •  (Tb-)  •  *3 

TROVER— Caines'  Rep.  2. 
See  Insurance,  17 ;  Sale,  1,  2. 

TRUST-Caines'  Rep.  1. 

1.  A  trust  in  a  will  arises  on  the  word  "  desire." 
Van  Dyck  v.  Van  Beuren  et  al.,  (84)    75 

TRUST— Caines'  Rep.  3. 
See  Promissory  Note,  4. 

TRUST  AND  TRUSTEE— Caines'  Rep.  2. 
See  Prommissory  Note,  5. 

TRUSTEE— Caines'  Cas.  1. 
See  Executor,  1. 

TRUSTEE— Caines'  Cas.  2. 
See  Purchase,  2. 

TURNPIKES— Caines'  Rep.  1. 
See  Corporation,  1 ;  Tolls,  1. 

1.  If  a  turnpike  act  gave  the  company  power  to 

erect  a  gate  near  a  particular  spot,  they  may  place  it 

CAI.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 
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on  the  very  intersecting  spot  of  an  old  road,  so  as 
the  grate  be  but  near  the  place  designated ;  for  near 
is  not  nearest. 

People  v.  Denslow,  (177)    114 

TURNPIKE  ACTS-Caines'  Cas.  1. 
1.  A  Turnpike  act,  incorporating-  a  company  with 
a  clause  vesting  the  road  on  a  certain  event  in  the 
people,  is  a  public  act  ut  semb.  The  mere  subscrib- 
ing to  stock  in  a  turnpike  company,  where  a  part  of 
the  amount  of  each  share  is  ordered  to  be  paid  to 
that  time,  gives  no  interest  in  the  stock,  if  the 
money  be  not  paid,  and  the  company  cannot  bring 
an  action  for  the  amount,  as  it  is  nudum  part  inn. 
A  clause  of  forfeiture  of  shares  subscribed,  takes 
away  the  right  of  suing  for  them,  or  for  money 
ordered  to  be  paid  on  them. 

Jenkins  v.  Union  Turnpike  Com- 
pany, (86)    724 

TURNPIKE  ROADS-Caines'  Rep.  2. 

1.  A  person  riding  through  a  gate  of  the  Colum- 
bia Turnpike  and  not  paying  toll  is  not  liable  to  the 
penalty  of  the  ninth  section,  unless  it  be  accom- 
panied with  force  and  violence. 

President  and  Directors  of  the  Colum- 
bian Turnpike  v.  Woodworth,  (97)    339 


USE  AND  OCCUPATION-Caines'  Rep.  2. 
See  Practice,  70. 

USURY— Caines1  Rep.  1. 
See  Witness,  4. 

USURY— Caines'  Rep.  2. 
See  Promissory,  Note,  2 ;  Action,  1. 
USURY— Caines'  Cas.  2. 

1.  A  security  made  on  a  good  and  bonaflde  consid- 
eration, cannot  be  impeached  on  account  of  a 
usurious  transfer ;  therefore,  where  a  mortgage  is 
assigned  to  a  third  person,  who  pays  what  is  due  on 
it  to  the  mortgagee,  the  mortgageor  cannot  avoid 
it  in  the  hands  of  that  third  person,  on  account  of 
an  agreement  to  repay  him  a  sum  exceeding  the 
money  paid  and  legal  interest,  but  such  excess  will 
be  denied,  and  only  the  money  actually  paid  and 
lawful  interest  allowed. 

Bush  v.  Livingston  et  al.,  (66)    764 


VACATING  RULES— Caines'  Rep.  2. 
See  Practice,  49,  53,  55. 

VALUE— Caines'  Cas.  2. 
See  Computation  of  Value. 

VALUE  RECEIVED-Caines'  Rep.  3. 
See  Consideration,  1. 

VALUED  POLICY— Caines'  Rep.  3.J 
See  Insurance,  2. 

VAN  SLYCK  PATENT— Caines'  Rep.  2. 

1.  The  line  run  by  old  Isaac  Vroman,  is  the  true 

lino  of  the  Van  Slyck  patent.    Original  locations  of 

patents  are  of  great  weight  in  settling  boundaries. 

Van  Slyck  v.  Vedder,  (210)    394 

VARI ANCE-Caines'  Rep.  2. 
See  Error.  2. 

VARIANCE-Caines'  Rep.  3. 
See  Practice,  68. 

VENIRE-Caines'  Rep.  1. 

1.  If  the  Court  of  Errors  award  a  venire  de  novo, 
it  must  be  issued  out  to  warrant  a  second  trial.  If 
the  cause  be  tried  without,  it  is  a  defect  of  record, 
not  amendable,  and  fatal  in  arrest  of  judgment. 
But  a  motion  mav  be  made  for  an  award  of  the 
venire  awarded.  The  Court  of  Errors  has  not  any 
authority  to  award  n  venire  out  of  this  court. 

Livingston  v.  Rogers,  (583)    279 

See  Action,  2. 

VENIRE— Caines'  Rep.  2. 
See  Error,  2. 

VENIRE— Caines'  Rap.  3. 
See  Practice,  71,  85,  89. 
CAI.  REPS..  1,  2,  8,  &  CAI.  CAS.,  1,  2. 


VENIRE  TAM  QUAM-Cainw'  Rep.  2. 
See  Practice.  64. 

VENUE-Caines'  Rep.  1. 

1.  The  venue  will  be  changed  to  where  lands  lie 
in  an  action  on  a  covenant  of  seisin. 

Clartoon  v.  Gifford,  (5)    37 

2.  The  venue  will  be  changed  in  an  action  on  a 
promissory  note,  if  there  be  no  opposition. 

Allen  r.  Brace,  (107)    84 

3.  The  court  will  not  charge  the  venue  on  an 
affidavit,  saying  there  is  a  party  spirit  in  the  country 
against  the  person  applying. 

Zobieski  v.  Bauder,  (487)    236 

See  Escape,  1 ;  Practice,  46. 

VENUE-Caines'  Rep.  2. 

See  Libel,  2;   Practice,  4,  9,  70,  71;  Promissory 
Note,  5. 

VENUE— Caines'  Rep.  8. 

1.  The  residence  of  witnesses  is  a  good  cause  for 
changing  the  venue,  unless  the  plaintiff  show  be 
reside  where  it  is  laid. 

I  tn  Boys  v.  Henry  Fronk,  (95)    534 

2.  After  issue  joined  the  defendant  may  move  to 
change  the  venue,  when  all  his  witnesses  reside  in 
the  county  to  which  it  is  to  be  changed. 

Delavan  v.  Baldwin,  (104)    639 

3.  The  court  will  not  change  the  venue  in  a  turn- 
pike cause,  on  an  affidavit,  stating  the  dispositions 
of   the   county   to  be   unfavorable   to  turnpikes, 
though  it  may  be  a  good  reason  for  applying  for  a 
struck  jury. 

New  Windsor  Turnpike  v.  WOson,      (127)    558 
See  Practice,  41,  63. 

VERDICT-Caines'  Rep.  2. 
See  Practice,  44. 

VERDICT-Caines'  Rep.  8. 

1.  If,  to  ascertain  the  quantum  of  damages,  a  jury 
agree  that  each  sot  down  such  sum  as  he  thinks  fit, 
divide  the  aggregate  by  twelve,  and  the  quotient  be 
the  verdict,  it  is  an  irregularity  for  which  it  will  be 
set  aside.    The  confessions  of  Jurymen  as  to  their 
own  misbehavior  may  be  heard  in  applying  to  set 
aside  a  verdict,  ut  semb. 

Smith  v.Cheetham,  (57)    51O 

2.  On  a  verdict  for  one  mill,  no  judgment  can  be 
rendered,  and  if  it  be  entered  for  the  coats  only,  it 

Brown  v.  Smith,  (81)    5S3 

3.  After  verdict  in  a  Justice's  court  in  an  action 
for  a  penalty,  it  will  be  intended  that  the  offense 
proved  was  such  as  warranted  the  penalty  declared 
for,  and,  therefore,  all  want  of  form  In  the  declara- 
tion cured.    In  such  a  suit,  if  only  a  portion  of  the 
penalty  be  demanded,  it  will,  after  verdict,  l>e  in- 
tended the  residue  was  waived,  and  the  defendant 
below  cannot  assign  as  error  that  leas  was  recov- 
ered than  might  have  been  sued  for. 

Elu  v.  Van  Beitrcn,  (218)    614 

See  Misrecital,  1 ;  Practice,  54,  56. 

VERDICT    AND    SPECIAL    VERDICT  —  Caines' 

Rep.  1. 

1.  On  a  special  verdict  the  court  will  not  Intend 
anything  which  is  not  found. 

Jenk*  v.  Hallrtt  et  al.,  (»)    64 

See  Practice,  10,  12,  63,  73,  94 ;  Seaworthiness,  1. 

VOID  POLICY-Calnes'  Rep.  2. 
See  Insurance,  2. 

VOID  AND  VOIDABLE  PRfK'ESS-raines'  Rep.S. 
See  Trespass,  4. 


WAOER-Caines'  Rep.  1. 
See  Evidence,  9. 

WAGER  POLICY-Caines'  Rep.  3. 
See  Insurance,  7. 

WAGES— Oaines'  Rep.  1. 
See  Average,  2. 

WAGES  AND  PROVISIONS-Caines'  Rep.  2. 
See  Insurance.  15,  16. 

WAIVER— Oaine*'  Rep.  1. 

See  Breach  of  Orders.  1;  Insurance,  11,  13,  14. 
Practice,  4.  22,  23.  56. 
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WAIVER-Caines'  Rep.  2. 
See  Error,  2 ;  Practice,  80. 

WAIVER-Caines'  Rep.  3. 
See  Practice,  28,  49,  54, 85 ;  Trespass,  5 ;  Verdict,  3. 

WARD— Caines'  Rep.  3. 
See  Arbitration,  2. 

WARRANT— Caines'  Rep.  3. 
See  Practice,  51. 

WARRANTY  OF  ATTORNEY-Caines'  Rep.  1. 
See  Practice,  88. 

WARRANT  OF  ATTORNEY-Caines'  Rep.  2. 
See  Partners  and  Partnership,  1 ;  Practice,  54. 

WARRANTY-Caines'  Rep.l. 
See  Insurance,  5,  8, 12, 15, 17, 18,  20. 

WARRANT— Caines'  Rep.  3. 
See  Justio*  of  the  Peace,  1,  2. 

WARRANTY— Caines'  Rep.  2. 

1.  In  an  action  on  the  case  for  selling'  one  article 
for  another,  there  must  be  either  a  warranty  or 
fraud ;  a  sound  price  does  not  imply  a  warranty  of 
soundness.    The  description  in  a  bill  of  parcels  is  no 
warranty. 

Seixag  v.  Woods,  (48)    311 

2.  The  words  "  grant,  bargain,  sell,  alien,  and  con- 
firm," in  a  conveyance  in  fee,  do  not  imply  a  cove- 
nant.    It  is  implied  only  by  the  word  dedi,   or 
"give." 

Frost  etal.v.  Raymond,  (188)    383 

3.  On  a  written  warranty  that  a  negro  is  sound, 
parol  proof  is  admissible  to  show  that  at  the  time  of 
sale,  the  vendor  informed  the  vendee  of  a  defect.  A 
warranty  does  not  extend  to  defects  which  are  visi- 
ble. 

Schuyler  v.  Russ,  (202)    389 

See  Insurance,  6,  8, 13;  Practice,  41. 

WARRANTY-Caines'  Cas.  1. 
See  Insurance,  4,  5. 


WARRANTY- 
See  Insurance,  3. 


Caines'  Cas.  2. 


WATER— Caines'  Cas.  2. 

1.  The  water  of  a  raceway  of  a  mill,  will,  on  a  sale 
of  the  mill,  pass  as  an  incident.  If  the  water  in  a 
stream  be  owned  by  two  persons,  whose  lands  are 
on  opposite  sides,  and  they  agree  to  erect  mills  on 
the  land  of  one,  and  turn  the  whole  stream  to  the 
mills,  it  is  an  appropriation  of  the  water  to  the 
mills,  and  if  they  be  held  jointly  or  in  common,  a 
release  of  the  right  of  one  tenant  in  the  mills,  will 
pass  his  right  in  the  water  also. 

Wetmore  v.  White  &  White,  (87)    77O 

WATER-COURSE— Caines'  Rep.  3. 
1.  An  action  will  not  lie  for  diverting  the  water  of 
a  river  from  its  usual  course,  by  erecting  a  dam  for 
mills  above  the  mills  of  another,  if  sufficient  water 
be  left  to  work  the  lower  mills,  though,  in  conse- 
quence of  such  erection,  it  be  necessary  to  run  the 
mill  dam  of  the  lower  mills  farther  into  the  stream, 
and  the  difficulty  of  getting  logs  to  the  lower  mills 
be  increased  so  as  to  require  one  hand  more  for 
every  twenty-five  logs.  Where  persons  have  equal 
right  to  erect  mill-dams  on  a  river,  the  rubbish 
which  comes  from  a  newly  erected  upper  dam  to  an 
old  lower  dam,  though  it  be  an  inconvenience  to  the 
lower  of  about  8250  a  year,  will,  if  a  jury  have  found 
in  favor  of  the  defendant,  and  it  appear  that  the 
floating  rubbish  be  lessened  by  the  erection  of  the 
upper  dam,  be  damnum  absque  injuria. 

Palmer  et  al.  v.  Mulligan,  (307)    655 

WEIGHT-Caines'  Rep.  2. 
See  Insurance,  3. 

WIFE— Caines'  Rep.  2. 
See  Error,  3. 

WILD  BEASTS-Caines'  Rep.  3. 
See  Animals  Ferae  Naturae. 


See  Trust,  1. 
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WILL-Caines'  Rep.  1. 


WILL-Caines*  Rep.  2. 
See  Devise,  1 ;  Evidence,  4,  5. 

WITHDRAWING  A  JUROR— Caines'  Rep.  2. 
See  Practice,  26,  63. 

WITNESS-Cainee'  Rep.  1. 

1.  A  witness  released  after  his  deposition  taken, 
will  not  make  his  deposition  evidence. 

Heyl  v.  Burling,  (14)    43 

2.  A  professional  man,  not  employed  by  a  party, 
is  a  good  .witness  against  him,  though  his  knowl- 
edge be  derived  in  the  course  of  business. 

Hoffman  et  al.  v.  Smith,  (157)    1O6 

3.  A  surveyor,  acting  under  an  appointment  by  an 
attorney,  is  a  good  witness  without  producing  his 
appointment.    An  agent  who  has  promised  to  re- 
fund money  received  on  account  of  his  principal,  in 
case  a  verdict  pass  against  him  in  any  particular 
suit,  is  a  good  witness  in  that  very  suit. 

Renaudet  v.  Crocken,  (167)    HO 

4.  In  a  qui  tam  action,  under  the  statute  of  usury 
brought  after  a  lapse  of  a  year,  to  recover  the  ex- 
cess interest  paid,  the  borrower,  after  having  dis- 
charged the  principal  is  a  good  witness. 

Petingal  v.  Brown,  (168)    HO 

5.  An  attorney  in  a  suit  may  be  examined  as  a 
witness,  to  prove  the  state  of  an  instrument  when 
put  into  his  hands.    An  indorser  of  a  note  is  a  good 
witness  to  prove  the  indorsement  made  after  the 
money  was  due. 

Baker  et  al.  v.  Arnold,  (258)    144 

6.  A  witness  who  has  an  order  to  be  paid  out  of 
the  sum  to  be  recovered  in  a  suit,  drawn  upon  the 
agent  who  is  to  receive  such  sum,  is  not  a  competent 
witness,  though  the  order  is  not  accepted. 

Peyton  v.  HaUett,  (363)    185 

7.  If  a  justice  admit  a  plaintiff  to  testify  in  j  his 
own  cause,  the  court  will  grant  a  rule  or  cerMorari 
to  have  that  matter  returned,  as  the  party  applying 
may  be  advised. 

Durkee  v.  Brackett,  (501)    244 

See  Practice.  60,  88. 

WITNESS— Caines'  Rep.  2. 

1.  A  master  of  a  ship  who  has  drawn  a  bill  on  his 
owner  for  the  amount  of  money  advanced  to  him 
to  pay  exporting  duties  on  a  cargo  delivered  to  his 
owner,  and  to  enable  him  to  return  home  with  his 
vessel,  is  a  competent  witness,  without  a  release,  in 
an  action  by  the  person  lending  the  money  against 
the  owner,  though  the  bill  be  unaccepted,  as  he  is 
equally  liable  to  both  parties. 

MUward  v.  Hallett,  (77)    326 

2.  If  a  witness  refer  to  papers  in  his  depositions, 
they   may  be   produced   on  a  trial  to  refresh  his 
memory. 

Steinbaeh  v.  Columbian  Insurance 
Company,  (129)    354 

See  Practice,  10, 12, 13, 15,  35,  38,  39. 

WITNESS— Caines'  Cas.  1. 
See  Practice,  1. 

WITNESS-Caines*  Cas.  2. 
See  Practice,  1. 

WITNESSES— Caines'  Rep.  3. 
See  Practice,  63 ;  Venue,  1, 2. 

WORDS— Caines'  Rep.  1. 
See  Action,  2 ;  Slander. 

WORDS-Caines'  Rep,  2. 
See  Slander ;  Construction  of  Words. 

WORDS-Caines'  Rep.  3. 

1.  If  a  man  say  of  another,  "you  swore  to  a  lie, 
for  which  you  now  stand  indicted,"  it  is  actionable. 
If  the  count  in  an  action  for  words  be  insufficient, 
and  the  declaration  do  not  contain  any  introduc- 
tory matter  or  colloquium  by  reference  to  which 
they  can  be  rendered  so,  the  inadequacy  of  the 
count  cannot  be  made  good  by  a  bar  justifying  and 
confessing  of  the  words. 

Peltonv.  Ward,  (73)    518 

2.  In  an  action  for  words  spoken  of  an  attorney, 
the  declaration  must  allege  a  cnllfxptium  respecting 
his  profession,  or  it  will  be  fatal  on  a  motion  in 
arrest  of  judgment.   So  if  two  gravamina  be  stated, 
one  of  which  affords  no  cause  of  action,  and  entire 
damagt«  be  given,  judgment  will  be  arrested.    It 
does  not  seem  to  be  actionable  to  say  at  the  time  of 

•      CAI.  REPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 
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election  of  a  candidate  for  a  seat  in  the  Legislature, 
that  he  has  been  seen  drunk  and  asleep  in  the  assem- 
bly room,  and  is  unfit  to  be  a  member. 

Gilbert  v.  Field,  (329)    667 

See  Arbitration,  1. 

WBIT-Caines'  Rep.  1. 
See  Evidence,  3 ;  Practice,  29. 

WRIT-Caines'  Rep.  2. 
See  Return  of  Writ,  1 ;  Error,  2. 
CAT.  RFPS.,  1,  2,  3,  &  CAI.  CAS.,  1,  2. 


WRIT— Calnes'  Rep.  3. 
See  Return  of  Writ. 

WRIT  OF  INQUIRY-Caines'  Rep.  1. 
See  Inquest. 

WRIT  OF  INQUIRY-Cainea*  Rep.  3. 

See  Inquisition,  1. 

WRIT  OF  RIGHT-Caines'  Rep.  3. 
See  Practice,  84. 
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